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THE COLLEGIATE STUDENT-ATHLETE
PROTECTION ACT OF 1983

THURSDPAY, MARCH 17, 1983

U.S. SENATE,
CoMMITTEE ON THE JUDICIARY,
Washington, D.C.

The co>mmittee met, pursuant to notice, at $:30 a.m., in room SD~
226, Dirksen Senate Office Building, Hon. Strom Thurmond (chair-
man of the committee) presiding.

Present: Senaters Thurmond, Specter, and DeConcini.

Staff Present: W, Stephen Cannon, chief counsel for antitrust;
March Tiffany, chief economist and counsel for antitrust; and
Bruce A. Cohen and Stephen P. Johnson, counsels to Senator Spec-
ter.

OPENING STATEMENT OF CHAIRMAN STROM THURMOND

The CHAIRMAN. Today the committee begins hearings on 8. 610,
the Collegiate Student-Athlete Protection Act of 1983. This legisla-
tion. sponsored by the distinguished Senator from Pennsylvania,
Mr. Specter, addresses the relationship between professional sports
lesgue eligibility rules and the antitrust laws.

The question of whether the antitrust laws prohibit professional
league eligibility requirements based on elapsed time from hii};
school greduation has heen a subject of great interest over t
15lrlear~sx and has been addressed by the Federa! courts. Recent events

ave only added to this debate.

S. 610 ‘would provide antitrust immunity to any professional
sports league entering into any agreement desig‘necly to encourage
oollege student athletes to complete their undergraduate education
before becomir.z professional athletes. Without doubt, major policy
questions are raised by this provision, and it is the duty of this
committee to examine 3. 610 thoroughly. .

We are fortunate to have a broad array of distinguished wit-
nesses and look forward to hearing their testimony today.

I.might say I have a conflict and cannot be here for the full hear-
inF, but I shall take a deep interest in this matter. We appreciate
all those whe have come today. We feel we have some of the most

prominent people in the athletic field scheduled today to testify.
And you testimony will be very helpful to this committee.

We thank you for coming. We thank you for your presentations,
and I am going to now turn the hearing over te the distinguished
Senator from Pennsylvnia, Mr. Specter, and he will take charge of
the hearing and go forward with it.
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Senator. I believe the first witness today is Joe Paterno, who
happens to be the head football coach of this year's champion col-
lege football team I believe. My alma mater. Clemson. was national
champion a couple of years ago. [Laughter.]

We are delighted to have all of you here today, and we hope you
enjoy your visit to the Capitol. Any time you are around the Cyap-
itol, we want you to come by and say hello to us and feel at home.

I am a great believer in athletics, and I want to commend all of
you for taking such an active part in athletics. It is'a wonderful
thing for the young people to participate in sports. It teaches them
good sportsmanship. It develops them physically and mentally und
has many assets, to my way of thinking.

I will now turn the hearing over to Senator Specter.

OPENING STATEMENT OF SENATOR ARLEN SPECTER

Senator Seecter [presiding). Thank you very much, Mr. Chair-
man. Before the chairman leaves. I want to thank him, and to com-
mend him for arranging these hearings on such a prompt basis be-
cause of the tremendous interest in this subject. And 1 also want to
thank Senator Thurmond, whose home State, South Carolina, pro-
duced the No. 1 college football team last year, for being able to
share those honors this year, and for delegating Pennsylvania and
Penn State as the annual recipients. Perhaps if Senator Thur-
mond's generosity holds up, the tide will turn for Senator DeCon-
cini and Arizona and Arizona State next year. [Laughter.]

The hearing on this subject is a very timely one. The issue here
has been raised by the recent signing of Herschel Walker, by the
New Jersey Generals, after the representation by the commissioner
of the United State Football League that the signing was necessary
to prevent a violation of the antitrust laws. The commissioner of
the league made that statement based upon a brief submitted to
him by Mr. Walker's attorney, and upon two independent opinions
which he had received.

The impact of the Walker signing has the potential to materially
change the balance between professional football and college foot-
ball in this country. The legislation which I have introduced. S.
610, does not seek to impose a Congress-made rale but would pro-
vide only that the leagues are free to have a rule or not have a
rule as they choose, without being concerned about the applicabil-
ity of the antitrust laws. This legislation would not mandate that
the professiobal football leagues have a rule, any more than it
would mandate that the professional basketball leagues, for exam-
ple, have a rule. The basketball leagues do not have a rule and are
free not to have a rule, as they choose. The matter would be strict-
ly up to the leagues.

The issue is a very complex one and has many ramifications, It
does seriously impinge upon the opportunity of young men like
Herschel Walker, Marcus Depree, and others to take advantage of
a very saleable commodity, which is worth a great deal of money,
at an important point in their athletic careers, We are mindful of
the fact that if a Herschel Walker or a Marcus Dupree continues to
play college ball, that he could sustain an injury and might forfeit
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an opportunity to earn the very substantial sums of money which
provide freedom and econonic security for himself and his family.

We are also very mindful of the advantages of a competitive mar-
ketplace to those young athletes. We are also concerned about the
opportunities of young men to complete their college education in a
rules environment that has apparently worked reasonably well
over the years. There have been allegations that the college athlet-
ic system is a minor league training ground for athletes, that col-
leges exploit the athletes. and that the athletes do not complete
their educations. Thege hearings will provide an opportunity to ex-
plore all of these subjects to see if the current rule does work to
protect the college athlete, or whether it works against their best
interests. .

The existing rules have been in effect for the last 50 years. In
proposing this legislation. it was my sense that they were ripe for
examination. College football is a major institution in the United
States. It has tremendous economic impact everywhere, including
my own State of Pennsylvania, where we have a number of college
football teams in addition to Penn State, the national champion,
where we have prominent professional football teams like the
Steelers. the Eagles. and now, the Stars. Feoutball creates tremen-
dous employment opportunities. It fills o tremendous number of
hotel rooms, it creates related jobs for the State and for the Nation.

Since this bill was introduced, there has been substantial com-
ment about it on the sports pages, from comments which champion
the free-enterprise system. We intend to fully explore those argu-
ments and those considerations during the course of these hear-
ings.

We have with us a distinguished array of witnesses: Mr. Joe Pa-
terno; Mr. Bo Schembechler; Mr. Ed Garvey of the NFL Players
. Association; Mr. Mark Murphy, player representative of the Wash-
ington Redskins; Charles Grantham, executive vice president of the
National Basketball Players Association; Mr. Willie Young. a pro-
fessional football player with the Canadian League; Mr. Bob Auler,
Mr. Young's attorney; Mr. Steve Ehrhart, counsel for the USFL;
gcgb Ruxin. a sports atterney; and John Toner, president of the

AA.

And this is only the first hearing: there will be others. We had
invited Commissioner Rozelle, of the National Football League; and
Commissioner Simmons, commissioner of the U.S. Football League.
But both declined, citing previous engagements. We had also invit-
ed Mr. Herschel Walker, who declined at the outset, and his attor-
ney, Mr. Jack Manton, who had agreed to be here, but has declined
in the last few days, sending his testimony instead.

At this time I would like to call on the distinguished Senator
from Arizona, Senator DeConcini, for his opening statement.

OPENING STATEMENT OF SENATOR DENNIS DeCONCINI

Senator DEConCINI, Chairman Specter, thank you very much. I
would like to take the opportunity to congratulate you for your
concern and the speed in which you have organized these hearings,
and join you in your compliments of Chairman Thurmond for orga-
nizing this at a very timely moment. The signing of Herschel




Walker by the U.S. Football League has caﬂtured the Nation’s at-
tention and underscores the interrelationship between collegiate
and professional sports. I would like to believe, Iir. Chairman, that
collegiate sports are truly amateur and thus quite distinct from
professional sports.

I am aware, however, that there are those who disagree and who
believe that contemporary collegiate sports are barely distinguish-
able from professional sports. These same cynics argue that col-
leges are little more than minor leagues which prepare athletes for
the majors, exploiting young athletes in the process.

I believe that the signing of Herschel Walker does raise a
number of important issu&;.gl personally believe that college ath-
letes should separate from professional sports, and that the
value of the institutions should be orien toward education
rather than athletic competition.

It is somewhat distressing to recall that, during the past 20
years, less than 40 percent of the individuals participating in any
professional sports completed their college education. And this
period coincides with the ban on underclassman recruiting by pro-
fessional football. As a matter of personal preference, I would like
to see our colleges and universities make it more of a point to
insure that the young men and women they recruit on sports schol-
arships actually receive a meaningful college education. I would
also prefer situations in which professional sports leagues refrain
from tempting these young men and women away from their col-
leges and universities before graduation.

At the sare time, Chairman Specter, I am not at all convinced
that this is an area of legitimate congressional action. There ap-
pears to me to be a matter of internal policy for the colleges, uni-
versities, and professional sports leagues.

Some have suggested in the wake of the Walker signing that
Congress move to prohibit such recruitment. That type of profes-
sional interference would be wholly inappropriate in this Senator's
judgment. I understand, Mr. Chairman, that no such radical notion
is being propounded by you in S. 610. I understand that your pur-
pose is quite limited. '

Indeed, I find myself in agreement with that limited objective
which is to extend professional sports leagues an antitrust exemp-
tion for bans on underclassman recruitment. I do question, howev-
er, the efficacy of such legislation. To what extent will it help pre-
vent or discourage the recruitment of w..derclassmen?

I hope the hearings this morning will throw some light on that
question, as well as the broader implications of the Herschel
Walker case. :

Certainly, if the effects of these hearings are to motivate colleges
and universities to provide greater incentives:te their students to
complete their education, then our time will have been well spent.

Thank you, Mr. Chairman. .

Senator SPECTER. Thank you, Senator DeConcini. Senator Heflin
of Alabama could not be here, but wishes his statement read inthe
record. And without objection it will be made part of the record as
if presented in full here. Also, we received a statement from Sena-
tor Tower of Texas which will also be included in the record.

[Statements of Senator Heflin and Senator Tower follow:]

3
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PHEPARED STATEMENT OF SkNator Howrts. Hustn

Mr. Choirman, I wish to commend eur distinguished chairman for enlling today's
hearing on this subject ol utmost importance,

My good iriend from Pennsylvania, Senutor Arlen Specter introduced Senate bill
610, the Collegiate Student-Athlete Protection Act of 1983 to permit professional
sports leagues to opernte with rules designed to encourage college student athletes
to complete their under-zrodunte education before becoming professionul athletes.
Senator Specter then exploined Lhat this bill, S. 610, was prompled by the signing of
the University of Georgin's star football pluyer, Herschel Walker, by a member
team of the United States Football League,

In introducing this legialation. Senator Specter expressed his concern that in “the
volatile .cnmwtition between the National Football League and the U.S. Football
League. the Walker case could lead to a stampide on recruiting of college players if
the longstanding rules are not reinstated and preserved” roncerning the eligibility
of college nthletes for professional play.

As i8 well known. we in Alabama have had an extraordinary tradition and inter-
est in our intercollegiate fgotball programs at the University of Alabama, Auburn
University, Alabama State. Alobama A&M and at other educational institutions
within oyr State. Today's hearing is an importnat first step in exploring all aspects
of this college athlete eligibility question, und T intend o ciosely study the presenta-
tions made at these hearings. :

The reactions to the signing ol Herschel Walker by the USFL have been many
und varied. Some have said that the remaining athlete eligibility rules in profession-
al football, as followed by the NFL, do not serve vital pursmses. Others say that the
interests of college nthletes and of the universities and colleges themselves in their
educational and athletic programs are protected by auch eligibility rules. And there
are apparently some differences as to whether, if eligibility rules are important,
they should be prescribed and administered by the colleges and universities or by
the professional leagues.

On prior occasions, this committee has expressed the view that the public interest
would be served by enabling the colleges and universities to require student athletes
essentially to remain in college for the equivalent of a J-year course of study prior
to contracting with professional athletic lengues. For example. legislation recom-
mended by this committee in 1965 would have made certain special antitrust law
provisions unavailable to professional sports leagues if the leagues permitted
member clubs "to enter into a professional athletle contract with any student who
has matriculated, at a 4-year college granting degrees. before the earlier of the fol-
Towing dates: (1) the date of the conclusion of the fourth academic year following his
matriculation, or (2} the date of the conctusion, during the fourth academic year lo]-
lowing his matriculation, at the college at which he first matriculated, of the sched-
uled intercollegiate season of the professional sport to which he has been signed.”

At the present time, given the changes that have occurred in intercollegiate and
professional athletics, I do not know whether an equivalent approach to the eliglbil-
ity issue would be warranted or the most desirable. But the committee clearly could
evaluate such an approach in iis hearings.

I also do not know whether a bill that is merely permissive—enabling the profes-

- sional leagues to respect college eligibility and t{ie integrity of the intercollegiate
programs, but not requiring them to do so—is the preferred approach. 8. 610 ap-
pears to be permissive in this sense, and 1 believe the committee’s hearings should ¢
consider whether mandatory legislation requiring adherence to rules protecting col-
lege eligibility would be the more désirable. . .

e committee should also, in my view, consider whether. in respect of these eligi-
bility issues, the Congress authorization to impose the necessary rules should be
granted to the professional leagues through an antitrust exemption for their con-
duct or to the colleges and universities, as institutions of higher learning, for their
conduct. If the Congress is primarily concerned with the interests of the colleges
and unjversities on this subject, then it may be that the antitrust exemption should
be granted to the colleges and universities so they can establish sensible rules on
these matters without fear of the antitrust litigation that now seems to plague all of
the sports world. In other words, as an improvement to S. £10, I believe the commit-
teé may wish to evaluate the merits of legislation that would Rrovide an exemption
from the antitrust laws for agreements among institutions of higher learning to re-
quire college student athletes to remain ineligible for employment in any profession-
al footbal league until 4-year courses of study have been completed by the entering
college classes of such student athletes.
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1 look forward to toduy's hearing and working with Choirman Thurmond ynd Sen.
ator Specter in developing appropriste legislution.
Thank you, Mr. Chairmnn.

Preragep STATEMENT oF SENATOR Joun Towen

Mr. Ch: irman, | am pleased that the Senate Commiltee on the Judiciary decided
to conduct hearings on S. 610—the Collegiate Student Athlete Protection Act of
1983 —so quickly after the bill’s introduction by my distinguished colleague, Senator
Specter. My cosponzorship of 8. 6 0 is indicative of my strong support for this meas.
ure, and [ trust that upon further commitiee consideratioa the measure will be re-
ported [avorably to the full Seaate.

For the purposes of clarification. it should be noted at the outset that our bill is
not designed to prohibit ony professional sports association or league—whether foot-
ball. basketball. baseball, soccer or hockev—from recruitlng the fine athletes in the
nation's colleges and universities. Indeed, competition for top athletes during re-
cruiting spasons by professional teams is both whelesome and essential to the con.
tinued viability of professional sports.

Although [ am an avid sporis fan, I also am a former college educator. The whole
purpose of our Nation’s colleges is to give young men and women solid academic
preparation as they seek their degrees. I realize that many college athletes never
complete their undergraduate curricula, but the fact remains that we owe these stu.
dontg—-as we do every student—the opportunity to do so il that gonl is within their
reach.

The thrust of our bill simply insures that these oli.portunities remain attainable
and available, and that we do not encourage those who would tempt young student
athletes to abandon their educational aspirations.

As has been indicated, this bill merely makes it clear that professional sports
leagues and associations have the legal authority to promulgate rules regarding re-
cruiting and eligibility without being besei%ed with antitrust charges.

The approval of our bill would gront a limited exemption in this area such that
league or association rules currently in effect—rules which have admirably bal.
anced the needs of professional sports with the opportunities for continued educa-
tional preparation—could continue to exist without the accompanying threat of law-
suits based upon alleged C]aﬁwn Act violations.

During the last few months, these leng-standing rules have been under attack as
college athleles have been subjected to recruiting strategies which have discouraged
their completing their education or eligibility. [ have spoken with prolessional and
college football conches in Texas regarding this matter. Each of them agreed that
the approach encompassed by 5. 610 provides a needed safety net.

The scope of the inguiry 10 be addressed by the distinguished members of this
committee is as narrow and limited as the exemption provided by our legislation, 1t
simply addresses the public policy issue of whether antitrust laws should bar proles-
sional teams from policing themselves. Tl.e effect. however. i5 a much broader
public policy issue—whether college athletes will. at the least. be free from pressure
to abandon their education.

It is clear that the Congress cannot force these athletes to follow this course. Yet,
it is our obligation to provide the most favorable environment for doing so.

Mr. Chairman., I urge the members of this committee to report S. 610 favorably
such that this measure can be considered by the Senate, Thank you for the opportu-
nity to appear before you today.

Senator SpecTER. Before we begin with our first panel I wish to
place a copy of S. 610 into the record.

S G610 9xch Cong., ist sess |

A BILL Entitled the "Collegiate Student-Athlete Protection Act of 1983

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That this Act may be cited as the "Collegiate Stu-
dent-Athlete Protection Act of 1983".

Sec. 2, The Act of September 30. 1961 (75 Stat. 732 156 U.SC, 1291-1293), is
amended by inserting after section 5 the following: )

“8ec. 6. The antitrust laws as defined in section 1 of the Clayton Act, and in the
Federal Trade Commission Act shall not apply to a joint agreement by or among
persons engaging in or conducting the professional sports of football. baseball, bas-
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ketbal). soccer. or huockey designed to encourage college student-athletes ‘to complete
their undergradunte education before becoming professional nthletes.”,

Senator SpecTer. We are now going to call our first panel: Mr.
Joe Paterno, head football coach, Penni State University, who is
chairman of the Coaches Committee of the College Football Associ-
ation; and Mr. Glenn “Bo"”.Schembechler, who is the head football
coach at the University of Michigan, and president of the Ameri-
can Football Coaches Association. .

Welcome, coaches. We are delighted to have you with us today.
We look forward to your testimony. You may proceed, Coach Pa-
ternoc. -

STATEMENTS OF JOE PATERNO, HEAD FOOTBALL COACH, PENN
STATE UNIVERSITY. CHAIRMAN, COACHES COMMITTEE, COL-
LEGE FOOTBALL ASSOCIATION: AND, GLENN E SCHEM-
BECHLER., HEAD FOOTBALL COACH, UNIVERSITY OF MICHI-
GAN, PEESIDENT. AMERICAN FOOTBALL COACHES ASSOCI-
ATION ,

Mr. Paterno. Thank you, Senator, Obviously. it is an honor to be
here representing the great State of Pennsylvania and representing
Penn State University. But I think obviously it goes beyond that
kind of representation that is important this morning.

Let me read a staiement [ have prepared. It is a short statement,
and I think it magegive us some background as to my position and
what I believe to be the position of the majority of the college foot-
ball coaches in the country, or at least the ones in the College Foot-
ball Association.

As [ say, it is not up to me to represent the College Football As-
sociation’s Coaches Committee-and I may add to that statement
that I am also a member of the board of directors of the College
Football Association, and in that sense represent them, in coming
here today to give the Senate Judiciary -Committee our thoughts
relative to proposed Senate Legislation, S. 610, the Collegiate Stu-
dent Athlete Protection Act of 1983.

What is the College Foothall Association? The College Football
Association, the CFA, is a voluntary organization consisting of 60
universities, all of whom are invelved in the sponsorship of the
sport of football at a major or NCAA Division 1A level, -

“"ae membership of the CFA includes-the Atlantic Coast Confer-
«nce, the Big Eight Conference, Southeastern Conference, South-
west Conference, and the Western Athletic Conference. In addition,
the following universities without a conference affiliation are mem-
bers of the CFA: Boston College, Florida State University, Memphis
State University, University of Miami, Univergity of Notre Dame,
Pennsylvania‘State University, “Iniversity of Pittsburgh, Rutgers
University, University of South Carolina, University of Southern
Mississippi, Syracuse University,. Tulane University, the United
States Military Academy, the United States Naval Academy, Vir-
ginia Tech University, and West Virginia University.

The CFA was established .to provide.a forum in which institu-
tions with similar athlétic and philosophies and football programs
can exchange views concerning common problems, seek to obtain a
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unity of purpose on vital issues, and plan legislative proposals for
NCAA action.

Since its formation in 1977, the CFA has been in the forefront in
proposing higher academic standards for student athletes, realistic
rules governing the recruitment of prospective student athletes,
further reorganization of the National Collegiate Athletic Associ-
ation, to provide appropriate voice and vote for those universities
involved in the sponsorship of a major college football program,
and a recognition as to the responsibility of the coaches in the de-
velopment of meaningful regulations, as well as adherence to both
the spirit rnd the letter of the rules.

Those universities belonging to the CFA rely heavily upon their
football programs to support and underwrite sponsorshiv of other
intercollegiate athletic activities for both men and women.

Therefore, it is obvious that the CFA membership is interested in
maintaining quality intercolle%iate football programs. The recent
signing of Herschel Walker of the University of Georgia by the
New dJersey Generals of the United States Football League served
to disrupt the generally harmonious relationship that has existed
in recent yghrs between college football and professional football.

The National Football League has a rule which prevents the
drafting of student athletes until they have either completed their
college eligibility, until 5 years have elapsed since the student ath-
lete initially enrolled in college. or the student has graduated.

The National Football League has been willin%,to withstand the
test of litigation in an effort te enforce its rule. The United States
Football League pledged on numerous occasions that it would not
sign student athletes with college eligibility remaining in the sport
of football. Consequently, when the USFL condoned and approved
the signing of Herschel Walker by the New Jersey Generals, al-
thou|gh Walker had 1 year of eligibility remaining at the Universi-
ty ol Georgia, such action was disturbing to those involved in col-
lege football. After careful deliberation and review, the board of di-
rectors of the College Football Association and the Coaches Coni-
mittee of the CFA voted to support in principle, Senate Bili 610,
the Collegiate Student Atliletic Protection Act of 1983, and as we
understand it, support—the intent of the bill is to remove the ques-
tions as to the legality of a rule such as has been implemented by
the National Football League which prevents the drafting of stu-
dent athletes until they have either completed their college eligibil-
ity, until 5 years have elapsed since the student athlete initially
enrolled in college, or the student athlete has graduated.

We believe it is appropriate to provide the opportunity for profes-
sional leagues to work with the college, and should a professional .
league such as the National Football League desire to enforce a
rule designed to protect the intercollegiate athletic eligibility of a
student. it sho'ild be allowed to do so without the threat of litiga-
tion.

However, I personally share the concerns stated by Senator Spec-
ter in the Congressional Record when in introdncing this bill he
stated, and I quote, “At the same time there is a serious question
on the right o‘!:l young adults to decide their employment opportuni-
ties for themselves and leave school to take advantage of phenom-
enal offers. Given the limited time span of a professional football

13:¢
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career and the possibility of a collegiate injury precluding a later
professional career, there is some validity to the contention that
college players should be free to seek lucrative coniracts before fin-
ishing their aducation and eligibility.” '

In addition to these concerns, there are at times other extenuat-
ing circumstances whereby a college football player should be al-
lowed to sign a professional football contract before his college eli-
gibility has expired.

Historically, the NFL and the NCAA have been able to accom-
modate these cases in a manner which was fair to the college
player and not disruptive to the institution’'s football program. I
would hope that these concerns will be explored during these hear-
ings.

[Material supplied follows:]

STATEMENT oF COLLEGE FooTsALL AsSOCIATION. FooTpaLt, CoacHEs COMMITTER

The CFA Football Conches Committee held its annual meeting in Atlania. Geor-
gia on March 9. 19%". During the course of the meeting the Committee met with
representatives of the National Football League and the United States Football
League nnd reviewed matiers related i+ college-professional football relations.

At the conclusion of the meeting the coaches issyed the following statement:

“The CFA Football Coaches Committee has reviewed in detail the actions of the
United States Football League and expressed considerable concern aboyt maintain-
in%the order and vinbility of college football.

he CFA Football Coaches Committee voted to endorse the position previously
adopted by the CFA Doard of Directors in supporting the spirit of Senate Bill 610 -
ithe Collegiate Student-Athlete Protection Act of 1985 and invited both the Nation-
al Football League and the United States Football League to adopt a similar pos-
tuie.

There are several important guestions that need to be resolved and require the
attention of both college and professional football interests includingﬂa recognition
of the position of the student-athlete and the future of college fostball. Until this
matter is resolved. either through legislation or agreement, it will be difficult for
CFA members to cooperate fully with the USFL.

It would be helpful if the owners of the various USFL teams would advise the
CFAgin writing of their position relative to their team’s signing practices.

The Football Coaches Committee anticipates that meaningful progress will be evi-
dent by the time of the CFA annual meeting June 3-5. at which time there will be n
thorough review of the situation by the membership. At the June meeting it is ex-
pected that the CFA membership wil]l develop a firm policy and course of action re- .
garﬂinﬁ SFEII.).IQ amendments to existing NCAA legislation and future relations
with the

Senator Specter. Thank you very much, Coach Paterno. Before
roceeding to any questions, we would like to call on you, Coach
hembechler, for your testimony.

Mr. ScHEmBECHLER. Thank you, Senator Specter. My main mis-

.sion here is that I am the president of the American Football

ERI!

Aruitoxt provided by Eic:

Coaches Association, and I am here to support Coach Paterno in
his presentation.

However, I think during the course of these hearings, we ought
to keep a couple of very important things in mind: No. 1, the col-
lege football mission is not to prepare professional football players.
The college football experience should be as a student athlete
where they are pursuing a degree and having a meaningful experi-
ence in playing college football in a college setting.

If they play the game and enjoy it and get something out of it
and eventually receive a degree, then we think that we have ac-
complished our mission. The fact that we have some players that
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are good enough to play for the professionals stands to reason be-
cause wWe gre their oply recruiting ground. But, by and large, the
vast majority of footga{l players, no matter how great the college
program may be, are in colﬁage to get a degree and to enjoy the
ex@erience of playing college football.
ery, very few of them will be successful in professional football.
Our problem is that we have too many people, too many cynical
people that are looking at colleﬁe football today as a bigtime busi-
ness, and particularly has been brought to light since the signing of
Herschel Walker.
We have a great problem in college football trying to keep un-
scrupulous agents from contacting our players prior to their senior
ear and prior to their comI]rJleting their eligibility in college. It has
ﬁecome a great problem. If we allow the professional leagues to
come in and draft undergraduate players or sign undergraduate
players, then we wre opening the doors for every unscrupulous
agent—and there are plenty of them hanging around our campus-
es—to start contacting our youngsters and enticing them to forgo
their education and to take a crack at professional football. For
every Herschel Walker that goes into the professional league,
whether he goes early or whether he goes after his final year of
competition; there will be twice as many—maybe 5 times or 10
times as many that will be unsuccessful when they go into profes-
sional foothall.

And then the most important single ingredient that they have as
a benefit from playing college football is a degree from that univer-
sity. !

And [ think that anything that we do to disrupt the educational
experience of a college football player is a mistake, because by and
large, there are very, very few of them that are qualified to go into
professional football as an undergraduate.

My honest opinion as a coach—and I think if you talk to the pro-
fessional people who really know what they're talking about and
have been in the league for a long period of time--the undergrad-
uate college player is not physically, mentally. or emotionally
ready to go into professional football. You may look at them and
say they are great college players, but they are playing against
other college players. Football being the most legislated sport there
is . . . there is very little opportunity for these players to really
hone their skills. We have 20 days in the spring, and we have the
fall, and that is it.

Consequently, in my opinion, there are very few of these young:
sters—if any—in my 30 years as a college coach, I have never had
one that I felt as an undergraduate was ready in all areas to go
into professional football. The last thing that I would like to say is
that the difference between football and basketball or hockey or
baseball is that you have got to keep in mind thet we as coaches
are trying to make this an educational experience for the guys that
play for us. o ]

ert we are also strapped with the responsibility of financing,
through gate receipts in football, the entire athletic programs of
major universities, both men and women, and when we start
coming in to take our outstanding players off of our ball clubs, I

WEf
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think you stand a good chance of hurting our opportunity to pro-
vide those respources to keep our athletic programs alive.

My basic feeling is I do not think that we ought to look at this
thing as what is in the best interest of one or two individuals, be- .
cause, as Joe has mentioned, there are exceptions, but thev are
very few and far between, and in my mind, I am not sure that Her-
schel Walker should have been an exemption.

Thank you, Senator.

COLLEGE DEGREES “

Senator Specter. Thank you very much, Coach Schembechler.
The National Football League Players Association cltes statistics
that caly 29 percent of those players row with NFL teams have
earned college degrees.

Do you agree with that statistic?
¢ Mr. ScuembecHLER. I do not know anything about these statis-
ics.

Senator SPECTER. Does it sound about right to you?

Mr. SCHEMBECHLER. Other than—1I will tell you this: since I have
been the head ccach at Michigan in 1969, of all the players that
have been drafted by the National Footbali League, 85 percent of
them have degrees.

Senator Seecrer. But 85 percent from Michigan,

Mr. ScuemMBECHLER. From the University of Michigan.

Senator SPecTER. S0 you do not have any sense as to whether the
29 percent statistic is accurate overall?

) Mtrh ScHEMBECHLER. No, I do not. I do not have any way of know-
n at.

nator SPECTER. If that figure is accurate, Coach Schembechler,
it would tend te indicate that the protection afforded by the rule
has not produced a very large number of college graduates. When
we seck to balance the interests of all those involved, and to em-
phasize the long-term interests of the college student, it is impor-
tant for the Congress to know how many of the students actually
get their degrees. If, as some contend, it is just a sham rule and
only a relatively small percentage of students graduate, that it
may not work to the benefit of the students to have such a rule.

Mr. ScHemBecHLER. [ think there is another factor, Senator Spec-
ter. Many of those youngsters that go into professional football
that have not completed their degrees will do so during the time
that they are playing or after their playing days are over, because
it may be a case where they are only a few hours short in order to
get their degree. I know it has happened to some of our players,
and | am sure it has happened with other universities.

Senator SPECTER. Coach Schembechler, when you say that there
is a very heavy burden on the football program to finance the
other college athletic programs, I understand that. But that raises
a question as to whether this is an appropriate burden for a college
football program, or whether the universities ought to finance their
athletic programs in some other way. I wonder whether the finan-
cial success of college football programs is not attributable to
young men like Herschel Walker and other stars, and whether the
current system enables the State of Michigan or the State of Penn-
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sylvania to avoid financing the athletic programs in some other
way, at the expense of the stars who attract the big crowds.

Mr. ScHeMsecHLER. Well, the problem there is in your athletic
programs, since you get no financial resources from the university,
from the university's general fund, that you have to finance your
own program, and it just so happens that football is the most popu-
lar spectator program.

So it stands to reason the burden of financing the entire athletic
program falls on the football team. ‘

UNSCRUPULOUS AGENTS

Senator Seepcter. Coach Schembechler, in your testimony you
have referred to unscrupulous rgents. How would you define an
unscrupulous agent? At what point does an agent become unscru-
pulous, in terms of not representing the best interests of the ath-
lete?

Herschel Walker’s attorney, Jack Manton, was quoted extensive-
ly in the press as saying that he tried very hard to look after Hers-
chel’s best interests, that he was not pushing him, and that he had
explored all the considerations with the family. In a free society
where people can talk to on2 another, you cannot post signs on the
Michigan campus and keep agents off, and say, in effect, that any-
body wearing an agent’s tie is excluded from Ann Arbor. How do
you make the distinction between scrupulous and unscrupulous
agents?

Mr. SCHEMBECHLER. We.l, probably I make it myself, but the fact
remains that in my opiniowu, the vast majority of the football pl:f{-
ers do not need legal consultation until such time as they are draft-
ed by a professional football team and they need representation at
that time to negotiate a contract. !

It is a viclation of NCAA rules for you to have an agent prior to
your final year of eligibility. We have agents who are contacting
our players as undergraduates, which apparently had happened in
the Herschel Walker case, in which case if any agreement had
been made. they would be in violation of NCAA rules.

Senator Specter. Well, Coach Schembechler, the NCAA may
have such a rule, but it is highly questionable if it is an enforceable
rule in light of other provisions of the antitrust or other laws.
When you argue that a player does not need a lawyer until he has
been drafted, that presupposes the current system. If the young
man wants to be included within the hardship rule that Coach Pa-
terno was just speaking about and that I intend to explore with
him in just a moment, the player might well need legal counseling
to stay within the framework of the NCAA rule. It is hard for a 20
year old man—for that matter, a young man of any age—to know
when he does or does not need a lawyer. You really only find out
when you have talked to a lawyer and have started to explore the
issue,

Coach Paterno, at this point et us turn to your testimony where
you said, I believe, that under some circumstances, a college stu-
dent should be able to sign. And I think you were alluding to a
hardship situation.
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Mr. Partexrno. Well. [ would be alludin: to a situation wherein
the youngster may for some reason or cther may not be able to
compete because of the NCAA eligibility rules, because of situa-
. tions such as one that has been publicized lately, and as | ynder-
stand, you are going to have a young man speak before you, Willie
Young, whe is 25 or 26 years of age. who has three or four chil-.
dren—I am not ~re of gll the details of the case. .

But I think there are situations there that I do not think any-
body involved in intercollegiate football would want to deprive him
of an opportunity to go out and explore those things. Qur concern
is with the 19- and the 20- and the 18-year-old youngster who all of
a gudden now is thrown into an open market and who can be—
maybe the word is fmproperly used, but seduced into thinking he is
a little better commeodity than he is, and then is talked into giving
up a college education in order to go on.

I think there are cases such as the Willie Young case; there are
cases such as an Al Hunter case, a few years ago who played at
Notre Dame, who was for some reason or other, was declared ineli-
gible at Notre Dame. He had not graduated. He still had by NFL
rules—he was not eligible for the draft. The NFL was able to work
that out with the NCAA, work it out with Notre Dame, so that the
youngster was not hurt. He was able to go in.

Senator Sprcrer. So you are thinking only about a situation
where the youngster is ineligible, not where there might be some
element of extraordinarily family hardship.

Mr. PaTerno. No, I am not thinking about exceptions for a
youngster because he wants to declare a hardship case because he
is anxious to go on with his professional career. No, I do not think
we want to get into that. <

I think the problem you get into right now is just exactly the
point you made with 29 percent of the kids in the NFL who have
not graduated. We are aware of that in the NCAA. We have insti-
gated legislation in the last couple of years that in order to be eligi-
ble a youngster has to make normal progress. We are trying to
raise academic standards in the beginning of their careers so that
they have a better opportunity.

But il we all of a sudden now -say that, you know, you have an
open market, we will have a lot of people who are not good enough
to play professional football who do graduate. We are looking at a
very small number of college football players involved when you
talk about the N¥L. On a squad of 25 seniors. you are talking three
or four people who will go into professional football.

And maybe of that three or four, maybe halfl of those will gradu-
ate because of some things involved in pursuing a professional foot-
ball career. There are tryouts. There are trips. There are physicals.
and all those things which take time away from their classes, se-
niors, which make it difficult for them to graduate.

Now, if we just backed that all the way down to sophomores, we
have completely destroyed any attempt that we as coaches—we
cannot do the job that some of ys are in college football feel they
are there to do. .

We are there to make football a plus in their college experience,
not to create professional football players.

22-6849 0 - 83 - 2
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NCAA RULES

Senator Srectén. On the subject of the NCAA rules as to Joss of
eligibility, Redskin Quarterback Joe Theisman was quoted after the
Walker signing as saying that the problem was a product of the ar-
chajc NCAA rules. that Herschel found himsell in a situation
where he had probably Jost his eligibility under the rules because
he had crossed the threshhold. and that il he had the opportunity
to rethink it that he might have stayed at Georgia. Is it a rational
rule which imposes such an onerous constraint and costs a player
his eligibility? It may be that Walker went pro because he had no
alternative at that point. But he might have wanted to rethink his
decision.

Mr. PaternNo. Well, most of the rules in the NCAA. as in all
rules of an organization. are in the best interest of the vast major-
ity of che people involved. In some cases—in the Walker case. per-
haps that was a little bit too stringent. and because all of us feel
that if he had an opportunity to really think this thing out, he
would much rather be back 1n college than he would be playing
professional football today.

But he was caught in a bind, and he was caught in a bind be-
cause he was coerced through the people that were talking to him
and his coach was not in close contact. If that had happened. I am
sure he would have advised him not to sign anything and not get
involved with any type of agent or lawyer at this time so that he
would not.

Senator SpecTER. Why do you say he was coerced?

Mr. Paterno. Well, in my opinion. if he had changed his mind
and wanted to go back to college—and by that time he had profes-
sionalized himself because he had signed a contract in violation of
the NCAA rule; he had no choice. But | think it was pretty well
documented, if you believe what you read, that he wanted to
change his mind and was unable to do so.

Senator SpecTen. But he might have wanted to change his mind.

Mr. Paterno. Either way. I am not saying that the NCAA rules
are absolutely perfect in any sense of the word. because they are
not. But basically I think that the rules have been drawn up over
the years in the best interest of the kids that play and college
sports in general—-—

Senator SPECTER. | have a number of other questions. but we tr,
to observe a 10-minute rule and alternate the questioning. so I will
defer at this point to my colleague. Senator DeConcini.

Senator DeConcini Well, Mr. Chairman, thank you very much.
Your point of questioning is most astute and appropriate. 1 will
need less than the 10 minutes. I have a question for both Coach
Schembechler and Coach Paterno. During your tenure at the Uni-
versity of Michigan and Penn State University, freshmen were al-
lowed to participate in varsity sports for the first time.

Do you {eel that changes in eligibility requirements such as this
have had an adverse effect on student athletes or has it been posi-
tive? .

Mr. ScHemBECHLER. Well, my own personal opinion is that I
would prefer that freshman not be eligible to compete with the var-
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sity. Our problem is that when we went to the freghman eligibilitv
rules, we reduced the number of grant-in-aids available, which—-—

Senator DEConciN. Reduced—excuse me? .

Mr. ScuemBECHLER. We reduced the number of grant-in-aids that
were available. We were in a position where each year 8 to 10
freshmen were almost forced into competing on the varsity because
we needed them. That is how it all came about. The freshman eligi-
bility rule. I think, was passed for economic considerations, and |
am not sure it is in the best interests of the student athlete.

Mr. Paterno. I would concur with that. I think that it is very
anfair to ask a youngster to cotme in and play major college foot-
ball or major college basketball and expect them to make the
normal adjustment of being a college student. And I would—and I
am sure that we are going to have strong—we are going to try to
create some strong support and have that rule changed at the next
NCAA convention in January.

I know that we are moving slowly towa-d it. As | am sure you
are aware, the American Council on Education has some commit-
ters now, colleFe'premdents who are concerned about it. And |
think that iz a legitimate criticism of the NCAA.

I think that is correct. I think we have a lot of things we are
aware of in the intercollegiate athletics that we are trying to re-
solve piece by piece. We are trying to raise standards for scholar-
ghips. We are trying to create a normal progress gituation so a
youngster does have an opportunity to graduate with his class. We
are concerned with freshman eligibility.

We are doing a lot of things, and. now all of a sudden wé have
another disrufgtive factor that we were not prepared for, and it is
very difficult for us at this time to be able to handle everything we
are trying to do. And now we have something else that is upon us
that is literally, if we do not get some relief, either through legisla-
tive action such as this, or we are able to create some legislation on
our own part to protect what we have and create an orderly proce-
dure, I think we may find college football in chaos. And that is my
concern at this time.

Senator DECoNciNL. Thank you. coaches. Let me ask one further
question.

Coach Schembechler, you mentioned a figure of 85 percent of
University Michigan football players that go into the professional
football have degrees; is that correct?

Mr. ScHEMBECHLER. Of the players that were drafted by the Na-
tional Football League since 15’?0 .

Senator DECoNcINI. Is that similar to Penn State University?

Mr. PaTerno. Well, we would have—at one time we took a
survey, a couple of years ago; we had about 3§ ple in the NFL,
and I think 33 or 34 of them had their degrees. The other three or
four were very close to it. Somebody passed me a note here that
Notre Dame this past year had 84 percent of all—well, yes, 80 per-
cent of all footbaﬁ players who entered the NFL for 5 years prior,
as freshman, received their degrees.

So I think that when you are talking about certain institutions,
there are, you know, the figures are good.

Senator DEConciNi. What do you attribute that to? 1 know you
are both modest men and do not want the credit.
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Mr. PaTerno. Do not bet on that.

Senator DeConciNi. Obviously, you have a program that encour-
ages that. What do you do?

Mr. ScurMsecHLER. In our conference we have had down
through the years, a prezress toward a degree requirement, which
meant that you were not eligible {from year to year unless you
passed a certain number of hours. -

We also had the advantage at Michigan that we are in a trimes-
ter program where our second semester is over by the end of April.
Many of our players have been given an opportunity to go in the
spring and summer, they could go « spring term and still get out
the second week in June and have a couple of months off in the
summer before they report back for football.

Many of owr players have taken advantage of that opportunity,
so we have been fortunate, but it is a matter of emphasis. I mean,
if you keep emphasizing the importance—because you have to real-
ize that the vast majority of tlie players on any footba!l team are
there to get a degree. We are only talking about a very small mi-
nority that are thinking cor:sletely of I want to be a professional
football player.

Those guys you have to stay on because many of them are going
to be tragicaliy disappointed when their opportunity comes and
they do not make it. If they do not have a degree, I think it is a
tragedy.

Mr. Paterno. I would say this about people graduating in a par-
ticular institution., I think there is a strong responsibility on the
faculty and the faculty senates of institutions to make sure that a
youngster does make normal progress.

We have had as an independent school without any conference
affiliation. the same kinds of normal pregress riles that I would
imagine a Big 10 has, and our faculty h:'s insisted on that. They
have also insisted on certain academic standards in order for a
youngster to come in, regardless of whether he is an athlete or a
nonathlete,

So I think that it is a question of an institution being determined
that they are not going to exploit a youngster. Let me play football.
et him play basketball. and then at the end of 4 years when he
tas used up his eligibility, you go.

So I think it is a question of an institution just making up their
minds they are not goir’iﬁ_.to exploit kids.

Senator DECoNciNt, Thank you, coaches. Has USFL’s signing of
Herschel Walker had, to your knowledge or feelings, any direct
effect on your program, on your players, other than just discussion.
Have you seen anything adverse actually occur?

Mr. ScuemBecHier. Well. I think it is too soon to determine
whether it will or not. Right now, I would say no. But who knows?
If there is any effect on our players. it will have to come from some
external source.

Mr. PaTERNO. Well, yes, 1 have seen it. | have a very cutstanding
young junior, wide receiver who will be a senior; he has been an
excellent student. He has made up his mind he wants to have a
career in the investment business, worked with Merrill Lynch in
the summers, and so forth.
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And he does not have a telephone because he does not want to be
bothered by people who all of a sudden are talking to h.m about
his possibility of being o professional lootball player.

Now, these are not representatives of the USFL or representa-
tives of the NFL: they are the so-called unscrupulous agents. that
Bo relerred to, who realty feel that this is a commodity that they
can sell. He is more aware than some others, and so I think—and 1
have heard again from some people connected with—Marcus’
Dupree was mentioned—that there are some people who have con-
tacted Dupree’s parents already with the idea that, you know. you
can get X number of dollars. Do not waste your time. We will try
this case in court for you.

You know, because Judge Simmons of the commissien of the
1JSFL obviously opened up a can of worms when he said we could
not withstand the pressure of a lzgal case. Now, the agents may be
unscrupulous, but they are not dumb. And I am sure they are at- -
tacking it with that idea. Iley. look. here is a commissioner of one -
of the leagues who says it cannot hold up in court: What are we
fooling around with. All right, here, we will go out. Sign with me. |
will take you'and we will get you a couple million bucks.

Well, you know, that makes it very tough to be able to—we are
not talking about—you know. sometimes people have a tendency to
think that, well. we are being unfair because we want that young-
ster to stay with us.

I think you have to look at the Walker situation in light of some
other elements. You take Herschel Walker, who spent 3 years at
the University of Georgia: used their magnificent facility: had the
tremendous exposure that college football was allowed to give him
because it is such an exciting game and people identify with it; got
the kind of coaching he got; had the kind of Eelp because he was on
ﬁeﬂood football team; had the kind of competition that he could get

tter.

Now. at the end of 3 years. he takes off. You almost would think
that Georgia had some right for compensation because their televi-
sion and all of the things they may have budgeted into their pro-
gram in order to take care of the 20 or 22 sports they may have, a
lot of that income is gone. And now they have to scramble.

So. I think it is a two-way street. And I think that obviously. that
if Herschel Walker was being—somebody was doing something that
was going to prevent him from being a pro next year—Herschel
Walker graduating from high school would not be worth $2.5 mil-
lion to any pro team.

He is worth $2.5 million because the intercollegiate football pro-
grams that we are talking about have made it possible for him to
develop his skills. You know. you take an actor on off-Broadway in
New York. he spends all that time—an opportunity for him to be
able to go on and be a decent actor.

And we provide those opportunities to those people and if we
allow Herschel Walker to go and then five more go and six more
go. we are not going—in the long run, in the long run we are going
to jeopardize the financial opportunities of some kids down the line
who will not have that kind of exposure, facilities ‘coaching, compe-
tition, have an opportunity to develop themselves.
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It is a two-way street. We may be sellish. to o degree, but we cer-
tainly are not hurting—we have not hurt youngsters.

Senator DeConcini. Well, Coach Schembechler and Coach Pa-
terno, 1 want to thank you very much for your assistance here,
Pena State University and the University ol Michigan gre indeed
fortunate to have your kind of leadership und we hope you will
consider to play our schools in Arizona and participate there.

We have more Michiganers coming there all the time. You have
dual loyalties out there now. and we welcome you there, And we
certainly appreciate—this Senator does, and 1 am sure the chair-
man does—your leadership in this role in the area of college foot-
ball and college sports in general. 1t is a tribute to have you here
and a tribute to Lthe sport itself and the institutions you represent,
and 1 am very. very proud of each of you.

Thank you. Thank you. Mr. Chairman.

Senator Srecter. Thank you, Senator DeConcini.

Coach Paterno. you noted that Commissioner Simmons opened
up a can of worms with the statement that the USFJ, could not
have withstood the pressure of a lawsuit. Some have speculated
that it was an excuse and not a reason.

Whalt is your thought on that?

Mr. PaTeRNO. Well, you know, I would hesitate, Senator, to spec-
ulate on somebody’s motives, not really knowing. [ can only look at
the effect of the decision. And as I look at the decision, it 18 a very
harmful statement in so far as how it is going to affect a lot of
young people who are not as good as they think they are, number
one,

My problem is you have a lot of kids out there that all think
they are great football players, and very, very few, even the seniors
can make the NFL. And if that thing is hanging over their heads
that they can do it any time, the minute soinething does not go
riglht for them at an institution, that is why we have the transfer
rule.

In a sense, the transfer rule of the NCAA is against the rights of
an individual. Why should not an individual be abie to transfer
from Michigan to Per» State and play immediately? But he
cannot. He has to sit out a year because it is for the good of the
majority of the people involved.

And now if we have this other opportunity for a kid to jump as
soon as he does not ljke what goes on on a campus, does not like
the way you play the game, does not like whether you are throwing
the ball or not, so he decides to go. He may not be ready. That is
my problem. He may not be ready. and he is going to be talked into
thinking he is ready, and we are going to lose some people that
should be in college and should get their degree.

Senator SPECTER. The motives of Commissioner Simmons and the
USFL might be evaluated .in the light of a report on March 4 that
a truce had been obtained between the U.S. Football League and
the American College Football Association. and that the league
would not sign any more players while the new eligibility rules
were being drafted.

Is there anything to that report. Coach Schembechler?
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Mr. ScuemsecHLER. Well, we had representation at a meeting in
Dallas. There was no official truce between the American Football
Coaches Association and the U.S. Football League. .

Senator SPECTER. Unofficial truce?

Mr. ScHEMBECHLER. Well. it is not even an unofficial truce be-
cause the—-— v

Senator SPECTER. A softening of the line? [Laughter. ]

What happened?

Mr. ScuemMBECHLER. Well, among some people, maybe, but cer-
tainly not among the trustees of the American Football Coaches
Association, because we did not have an opportunity to act on that.

I want to set the record straight there, that we are not, as an
organization, in my opinion, satisfied with any agreement that was
made in Dallas.

Senator SpecTER. Do you recall the -}uote by a staunch member
of the coaches association who said, “l am not going to sit down
with some guys that have alread; socked it to us.” Wasn't that
Coach Schembechler who said that’

Mr. SchemBECHLER. Right. I think that {s an accurate quote, Sen-
ator. [Laughter.) .

Senator SpecTter. Well, it is nice to have one now and then.
[Laughter.)

Mr. ScHemBECcHLER. Right.

Senator SPECTER. Do you still feel that way?

Mr. ScHeMBECHLER. Yes, I still feel that way. It is like saying, as
Joe said, that we were afraid that they would take it to court. Well,
what is to stop them from taking it to court again? The fact that
they told ug before the Herschel Walker case that the U.S. Football
League would not draft any underclassmen, that they would follow
the NFL rule, and they broke their word, and I am not sure——

Senator SPECTER. Who told you that, coach?

Mr. ScHeMBECHLER. Well, that agreement was made with Chet
Simmons and Charlie McClendon, the executive director of the
American Football Coaches Association.

Senator SpecTER. Charlie McClendon was quoted on March 4 as
gayin% that the, “Walker incident is behind us and is now a dead
issue,

Mr. ScHEMBECHLER. That was his personal opinion, Senator.

Senator SPECTER. Well, it hag the appearance, whether you call it
a truce or not, of an arrangement having been reached between the
USFL and the coaches association,

Mr. ScHEMBECHLER. | think until such time as the coaches associ-
ation meets, either the trustees or the entire body, whereby we can
comé up with some reasonable legislation or come to a decision as
to how we feel about this situation, it is going to be an individual
coach’s proposition. That is the way I look at it now.

Our trustees do not meet until June, and we are not going to.
The main body of the organization does not meet until January,
but I think it is going to be an individual coach’s option to do what-
ever he thinks i3 in the best interest of his program.

Senator SpecTeER. Well, will there be some formal proposition put
before the association at that time on an agreement between the
league and the association.




20

Mr. ScHEMBECHLER., Yes. We will meet early in June, Senator,
and we will discuss it at that time. That is the only thing that 1
can say to you right now,

Senator SpecTeR. What is it that you wili discuss at that time?
Has the league made you an offer?

Mr. ScHEMBECHLER. Well, what are the ramifications of the Her-
schel Walker signing. We have had no meetings at all on that
issue, other than Mr. McClendon meeting with USFL people in
Dallas.

Senator SpecTer. That's fascinating. If Mr. M.cClendon meets
with the USFL people in Dallas and they discuss an arrangement
to restrain signing of college athletes, and if the antitrust laws
apply, then that is practically a conspiracy under seal. You do not
have to comment about that. [Laughter.)

But that is quite a meeting, and that is quite a proposal.

Mr. SCHEMBECHLER. Well, there was no——

Senator DeConcini. If the chairman would yield, based on the
lack of enforcement from the Justice Department in antitrust, I
think they are pretty safe to go ahead. [Laughter.]

Mr. ScHEMBECHLER, But there is no——

Senator SPECTER. And he is a first-rate lawyer. You can quote
him on that. [Laughter.]

Mr. ScHemBEcHLER. But there is no agreement between the U.S.
Football League and the American Football Coaches Assaciation.
There is no agreement.

Mr. Paterno. Senator, if I may, just—I do not want to interrupt
here, but the CFA, the College Football Association, which is made
up of 60 of the major schools, we do not have the PAC 10 and we
do not have the Big 10 among us, but we have pretty much every-
body else.

Our coaches committee did meet with representatives of the NFL
and representatives of the U.S. Football League, and we did come
out with a statement that we agreed on. If I may read it, it is very
short.

Senator SPECTER. Please do.

Mr. Paterno [reading):

The CFA Foutball Coaches Commitiee has reviewed in detail the actions of the
U.S. Football LeaBue and expressed considerable concern about maintaining the
order and viability of college football.

The CFA Football Coaches Committee voted to endorse the position previously
adopted by the CFA board of directors in supporting the spirit of Senate bill 610 and
invited both the National Football League and the US. Football League to adopt a
similar posture.

There are several important questions that need to be resolved and require the
attention of both the college and professional football interest. including a recogni-
tion of the position of the student athlete and the luture of college football.

Until this matter is resolved, gither through legislation or agreement. it will be
difficult for CFA members—

That would be the College Football Association coaches—

It would be difficult for CFA members to cooperate ully with the L_Z7L. 1t would
be helpful if the owners of the various USFL teams would advise the CFA in writing
of their position relative to their teams’ signing practices.

And then we conclude by saying:

- e
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The lootball conches committee nnticipates thot meaningful e vess w.'l be evi- \\
dent by the time ol the CFA annual meeting. June 3 to 5, at which time here will
be a thorough review of the situation by the membership.

At the June meeting, it is expected that the CFA membership will deveiup n firm

licy and course of action regarding the ible amendments to existing 1 iCA leg-
islation and future relations with the USP{OE

Now, I do not exactly call that a war, but it is—I think we here
served notice that we are not happy with their actions and that we
are not pardening them at this stage, and that there is some——

Senator SpECTER. You are not pardoning them at this stage.

Mr. PATERNO. Absolutely not.

Senator SpEcTER. Well, what is in it for them? Coach Schem-
bechler says that each coach is going to consider it on an individual
basis. Are Kou saying that that will determine your receptivity,
talliing to their agents, or the advice you give your students? What
do they get out of a good relationship with the coaches association?

Mr. ScHeEMBECHLER. There are a lot of questions that have not
been answered concerning the U.S. Football League: their territori-
al rightzdpolicy. their draft policy, what they are going to do about

ying educational expenses of players that they pull out of their
ast semester of school, There are a lot of things that have not been
clarified for us.

I think right now the only thing we can do 18 whatever a coach
wants to do individually vntil we decide as a group how tc handle
this thing.

SCHOLARSHIPS ON YEAR-TO-YEAR BASIS

Senator SpecTER. There is a comment in the written: statement
from Mr. Ed Garvey, the executive director of the NFL Players As-
sociation, raising the question about’scholarships. being granted
only on a year-to-year basis, and posing a question about whether it
would not be better as a matter of fairness to the students to grant
scholarships on a four year basis, or until the completion of their,
undergraduate degree, so that there is more equity and a students
does not run the risk of hawing those moneys cut in the event that
he is injured or does not make the team. What is your thought on
that, gentlemen? . .

Mr. ScHEMBECHLER. The general policy is that the renewable
aspect of a grant in aid is automatic, provided that the youngster is
eligible to compete and that he is academically in good standing
with the university.

There could be situations where he is eligible to return to school
and ineligible for football, or he could be eligible for football and
ineligible to return to.school, so that is the basic criteria. Almost
every situation that I know of, the grant in aids are only from a

- year to year basis and are only taken away if the student athlete
voluntarily gives up participation in foothall. :

Senator SPECTER. So you are saying if a player is injured, it is not
eliminated?

Mr. ScHEMBECHLER. If he.is injured, there has never been a grant
in aid, that I know of, taken away from a youngster.

Senator SPECTER. Or if he is cut from the team?

Mr. ScuemBecHLER. Well, no one is cut from the team, really . . .
so that is not a factor. I can say this to you——
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Senator SpecTeER. Not everyone who has a scholarship makes the
team, do they? '

Mr. ScHEMBECHLER, What is that?

Senator Specrer. Not everycne who is granted a scholarship
makes the team. "

Mr. ScHeEMBECHLER. No, but the{' all contribute. They may not
play on Saturday. but every foothall player contributes. ~

Senator Specrer. Well, are.not some scholarships granted before
the player is even given a uniform? You have a limited number of
players on your team.

Mr. ScHEMBECHLER. Right.

Senator SPECTER. Are not some players given scholarships before
there is a determination as to whether they are going to make the
overall team? .

Mr. ScHEMBECHLER. Sure, they all are. The scholarships are
signed in February.

Senator SpecTER. So that if a student does not make the team,
his athletic scholarship aid is not cut?

Mr. ScHEMBECHLER. Scholarship aid, in our situation, is never
cut. Once you have received a grant in aid, that is your grant in
aid for the next 4 years. From year to year, it has to be renewed on
the basis of your eligibility to participate. Whether you are a great
football player or whether you are first string, fourth string, or
demonstration player your entire 4 years, it makes no difference.

Senator SpecTER. But you have to be on the string or a demon-
stration player.

Mr. ScugmBecHLER. Well, we cut no players. Senator. I mean,
they are all on the squad. If you are recruited and you are there,
you are on the team.

I &ld say, if you——

Senator- SPECTER. So that everyone who is recruited stays on the
team in that capacity? :

s+ Mr. SCHEMBECHLER. Sure. Sure.

Mr. PaTerNo. Senator, there are procedures to pootect the indi-
vidual even though he only has a written 1 year agreement. Now,
personally, I would agree with what Mr. Garvey said; I think we
ought to i',lave a four year agreement, and I have personally said to
the youngsters that you literally have a four-year agreement. I
cannot put it in writing because it is against the NCAA reguia-
tions. "

But I have been at Penn State .33 years; we have never taken a
dollar away from a youngster at any time because he was not a
good football player or because he was injured or what have dyou.
In fact, at times we have eliminated people from a squad for disci-
plinary reasons and allowed them to continue on grant in aid so
that they could continue toward their degree’ -

If, however, if somebody would be a malcontent, would not want
to make a consciencious effort to football, whether he would not
consider being a demonstration player, whether he would be detri-
mental to the whole situation, we do have the right to eliminate
him. ' ' - & N

But he has o through a procedure that-the university has to.
set up. He has the opportunity to have hearings and go on with.
that. Personally, in our institution, we do not—you know, if we get
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one of those kinds of kids, we just say, you go; we will take care of
your grant in aid. It i3 a lot less hassle for us, public relations and
everything else.

So we have not taken any away from them, but it could happen.
But the NCAA has built in some—a procedure where the youngster
does have some protection.

Senator SpecTer. Coaches, I would like to cite two NCAA rules
\n.}rlhich appear to be very restrictive, and ask for your comments on
them. :

One of them is;

Any individual who signs or has ever signed a contract or commitment of any
kind to play professional athletics in a sport. regnrdless of its legal enforcenbility, or
the consideration. if any received, loses his eligibility.

Is that not a very, very tough rule, to impose a loss of eligibility
even if there was never an enforceable contract? Absent that rule,
might not Herschel Walker still be on the Georgia roster?

Mr. PaTerno. Well, I think it is a very tough rule. I think it is a
bad rule. Again, I am talking—I am not speaking for the College
Football Coaches Association when I speak on this point because
we hope to bring that up in our meetings in June.

I think that you have a rule that cannot be enforced. There is no
way to know whether a youngster has made a verbal commitment
to have somebody represent him as an agent. There is no way to
find—we cannot subpoena to find out whether he has a signed doc-
ument or not. .

So I am against any rule that you cannot enforce. I just do not
think it makes much sense; plus the fact, I do think that a young-
ster has a right to explore certain things. And if he needs legal
advice as to what his situaion may be and if he wants to identify
somebedy who is going to represent his interests when it is time to
graduate, or what have you, I would prefer that.

I have gaid many times we ought to try to get the agents out of
the closet so that I can sit dewn with the youngster and his compe-
tent representation or sit down with the youngster when he is dis-
cussing people who might want to represent him and ‘advise him as
to whether the people are competent.

Senator SPecTER. Coach Paterno, that leads me to the other rule
that my excellent staff considers to be very onerous, and it is one
which says:

Any individual who contracts or has ever contracted orally or in writing to be
represented by an agent in the marketing of the individual's athletic ability or repu-
tatil?tn in the sport no longer shall be eligible to enter collegiate athletics in tﬁat
sport.

Wouldn't you agree that it is very difficult to know whether you
need advice until you have ever had some advice on whether you
need advice?

Mr. PaTerno. I cannot disagree with you on that. I think it is a
very tough rule, and I do not think it i5 fair. And I am just speak-
ing perscnally, not for——

MI;?SCHEMBECHLER. I am not sure that has ever been enforced by
the NCAA. L

Senator Specter. But its oresence is certainly a chilling factor.

Mr. ScHEMBECHLER. Sure. Right.

.
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Senator Specrea. One or two final &uestions. Coach Schem-
bechler, in your opinion, from Herschel Walker’s personal point of
view, did he make a mistake?

Mr. ScuemMBECHLER. Only he can determine that.

Senator SpecteR. That is why I am asking for your opinion.

Mr. ScuemBecHLER. Well, in my opinion——

Senator Spectrer. If %ou had been Herschel Walker——

Mr. SCHEMBECHLER. If I had Herschel Walker?

Senator Specrer. If Jivou had been Herschel Walker—no
had Herschel Walker,
ter.)

As to what you would do.

Mr. ScuemBECHLER. | can tell you this, I probably would have fol-
lowed him around day and night. [Laughter.]

No. My own personal opinion is that it is yet to be proven wheth-
er it was in his best interest to leave at this time.

Now, I had always looked at him, and in talking to his coach,
that he had the ambition in college athletics, both in football and
track, and that he was enjoying himself in school; that he was
making progress toward a degree, and that possibly in his best in-
terest he should have stayed in school. .

By the same token, even if it would have been in his best interest
to leave, that is only one individual. The rules are set up for the
vast majority of the other people, and I do not believe that it would
have hurt him that much to finish his senjor year in college.

Senator SpecTer. Coach Paterno, how about it? Herschel Walker
has a $2.5 million offer. If he plays in his senior year in_college, he
may be injured, never get a dime. From his personal point of view,
aside from anything else, do you think he made a mistake?

Mr. Paterno. Well, I would hate to answer that yes or no.

I think that as far as getting injured——

Senator SpecTER. You are not on the stand.

Mr. PateaNo. He can have insurance. Our cutstanding running
back, Curt Warner, negotiated an insurance contract to protect
him in case he got hurt in his last year; did it on his own.

Senator SpecTer. Who paid the premium?

Mr. Paterno. His family borrowed some money on a little home
they have down there, and I think it was about $3,000 a year. I do
not know exactly what it is. And he was allowed to do that. I think
anybody has the right to take out insurance on contingencies that
he may not be able to fulfill some potential, either-as a lawyer or
as a foothall player. P )

I think that the problem is not whether Herschel Walker did
what was best for Herschel Walker or not best' for Herschel
Walker. I think that probably is when you are talking about
human rights.

I think the fact is that we are concerned about jeopardizing the
system that made it possible for Herschel Walker to be in a posi-
tion where he is worth $2.5 million. That is my concern. My con-
cern is that if we now allow this to happen and pretty soon we
start to see the disintegration of the type of football we have had.

Then 1 think the future Herschel Walkers will not be in a posi-
tion to demand the kinds of money that he was able to get. And I
think al} of us have to make certain sacrifices if we are going to—

] if you
have an idea as to what your-——-[l,.augh-
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you know, if we are benefiting from a system. 1 think then prob-
ably we have some concerns about our responsibility to that
system. L.

And I think that is the purpose of your proposed legislation, and
I think that is the reason we are so supportive of it, i that if we
can find some accommodation wherein that we can get a Herschel
Walker an oppertunity, il there are extenuating circumstances,
without disrupting the system that we have had, then I think we
will be further along the lipe.

1 think we have to, if we are going to keep the public’s trust in
the kind of football that we have.

Senator SpecTeER. A last question: 1s this proposed legislation now
obsolete in the sense that the deal really has already been made
between the league and the college association? Is it boiling down
to a hit-and-run case? The league took Herschel Walker, gave him
the credibility, enhanced its receipts, the arrangement has been
put back together between the college and the league, and we do
not now need to be worried about Marcus Dupree or anybody else?

Mr. Paterno. I have spent a lot of time talking with a lot of
head football coaches in the |ast three weeks about what might
happen as a result of what Herschel Walker does. I think you have
to put yourself in the shoes of a football coach who is the coach of
another team in that league. and all of a sudden Herschel Walker
is dominating that league. And 1 am a competitor. And Marcus
Dupree is out there. I am certainly going to do everything 1 can to
maﬁe sure that Marcus Dupree would think about coming to my
ball club so that I could be competitive.

And I do not see—there are some people in that league, one of
whom, witheut mentioning names, coached a nearby football team
in this city, who is a very aggressive, very ambitious, very competi-
tive coach and general manager, and may be president of one of
the clubs in the USFL.

And I would doubt very much if he is going to sit by and let Her-
schel Walker dominate that league. He will make similar arrange-
ments to see that Dupree is tested and that Dupree will test the
court. We have not solved the issue. I mean, the issue still comes
down to every time somebody challenges the USFL or the NFL and
threatens legal action, where are we?

Now, if we cannot get some help from the Congress, then obvi-
ously we are in a whole new game. I mean, we have changed the
game. And we do not know where we are going with the new game
yet. And that is—and it mag not be as harmful aS"'-SOH'IEbOdE was
comparing it to basketball. But, you know, basketball is only 20, 22

clubs. We are talking now 40 football teams. .

© We are talking the®possibility of 44 because the USFL is thlnkig%
of four more expansion teams. We are talking about squads of
and 55 people. We are not talking about squads of 10 or 11,
- Bo made a very good point, that the fact that the football players
.do not have time to hone their skills, as they say. A basketball
player can play basketball year around. He can go out 1 hour a
morning in the summertime and go to the playground.

Football players do not do that. The ability to evaluate football
players, as good as so and so, there are too many extenuating fac-
tors. How good was his offensive line? How good was the competi-
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tion, and so forth. Where, in basketball, your Moses Malone goes

out there and he plays against Dr. Irving, Julius, and they go out

there and they play. And you can make a pretty good evaluation as

to which one—whether he is going to be competitive as a pro.

" So we have a much bigger, more vast problem than basketball
as,

Senator SpecTter. Coach Paterno, I think you summarized the
problem very well when you said you came to Congress for help.
The matter will be thoroughly considered. ,

Coach Schembechler, we very much appreciate your being here,
Coach Paterno, we appreciate your being here. And as Senator De-
Concini has said the leadership you have provided is really exem-

plary.

Additionally, Coach Paterno, I want to commend you and Jerry
Sandusky for your work with the Second Mile, which provides a
home for boys in need of support. And that is a very wonderful
project you have. And as chairman of the Juvenile Justice Subcom-
mittee, we have had many hearings in this room on that subject
and that kind of activity is really superb.

Mr. PaTerno. I cannot take any credit for that. That is just a
superb young man, Jerry Sandusky, who has a tremendous interest
in young people.

And I would like to say, Senator, I am very proud of the fact that
the Senator from Pennsylvania has instigated this action because 1
think it is going to be very helpful if we can get it through.

Senator SpECTER. Thank you very much.

Mr. ParerNO. Thank you, Senator.

Senator SPeECTER. Thank you, gentlemen. Thank you,

I call the next panel: Mr. Ed Garvey, executive directors NFL
Players Association; Mr. Mark Murphy, player representative, the
Washington Redskins, Mr. Charles érantham, executive vice presi-
dent, the National Basketball Players Association.

Thank you very much for joining us, gentlemen. We very much
appreciate you being with us.

Mr. Garvey, we welcome you back. You have been in that chair
on a number of occasions recently on other antitrust issues, and we
understand that you have a commitment that you must be out by
11:30, 30 we will start with you.

STATEMENTS OF EDWARD R. GARVEY, EXECUTIVE DIRECTOR.
NATIONAL FOOTBALL LEAGUE PLAYERS ASSOCIATION; MARK
H. MURPHY. PLAYER REPRESENTATIVE. WASHINGTON RED-
SKINS: AND. CHARLES GRANTHAM. EXECUTIVE VICE PRESI-
DENT, NATIONAL BASKETBALL PLAYERS ASSOCIATION.

Mr. Garvey. I would like to thank you, Senator, and also con-
gratulate you on your wisdom last year with respect to the NFL's
antitrust exemption request, and at the same time, question your
judgment on holding a hearing on St. Patrick’s Day. And on behalf
of Mark Murphy and myself, we would like to suggest that in the
future you take the Irish constituency. into consideration before
you schedule these things,
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Senator SpectiR. | have to defend on that. | take the Irish con-
stituency into account all the time, They thought this would he g
good event to su’FElement St. Patrick’s Day. [Laughter.]

Mr. Garvey. This was my first indication there are no Irishmen
in Pennsylvnia. [Laughter.]

But, be that as it may, we are pleased to be here, and we repre-
sent, as you know, the players in the National Football League, the
Major Indoor Soccer gue, and the North American Soccer
League. These are all professionals, and we do not represent ama-
teurs, but then no one else who testifies here today represents ama-
teurs, «ither.

This NCAA does not involve the students in the formulation of
the rules, at least at the national level, and it is unfortunate that
the athletes about whom much has been said today cannot be here
to speak.

And our feeling is that given the experience we have with the
Elayers—and Doug Allen 18 here, former Penn State player, and

rig Owens from the University of Cincinnati; both of them said,
by the way, that Penn State and Michigan may not be typical of all
the schools in the NCAA, particularly when it comes to the ques-
tion of whether or not the athletes get their degrees.

But we thought it would be helpful to-briefly review the rules,
and with your permission, 1 will submit our statement and just
highlight it, if that is all right.

Senator SPECTER. Your statement will be-included in the record,
and it is our practice. to ask, as you know, for a summary, s¢ we
can leave the maximum amount of time for questions.

Mr. Garvey. Fine. The current rules in baseball—of course, base-
ball does not require a degree, other than high school. Hockey
never has had an educational requirement that we know of. The
NBA, ever since the Denver Rockets decision, which of course Mr.
Grantham will speak to, has allowed the college athletes to come

in. "

The NFL has ignored the decision in the Spencer Haywood case
under the heading of Denver Rockets. 1 would like to read just one
paragraph from that decision by Judge Ferguson. “The harm re-
sulting from a primary boycott such as this is threefold: first, the
victim of the boycott is injured by being excluded from the market
he seeks to enter; second, competition in the market in which the
victim attempts to sell his services is injured; third, by pooling
their economic power, the individual members of the NBA have in
effect established their own private government.”

And I think that is really the problem. The NFL has established
its own private government with respect to rulemaking. It says
that the player must finish his eligibility. They are careful not to_
say that he must get his degree. As has been testified, our figures
show that actually over the past 20 years approximately 34 percent
of the players do have their degrees; that means 66 percent do not.

So the question that the NFL and others look to is eligibility, not
- education.

. . o
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NFL RULE

Senator Specrer. Mr. Garvey, are you convinced that the NFL
rule is violative of the antitrust laws?

Mr. GARvEy. I do not think there is any doubt of it, and I think
privately the NFL lawyers would agree. In 1977 they at least dis-
cussed with us the possibility of agreeing with them with respect to
those rules, and we feit that under the Denver Rocket (Spencer
Haywood! decision it was so clearly illegal we could not agree.

Senator SpecteRr. If that is so, why has the rule stood so long
without challen&?

Mr. GArvEy. Well, I think in large measure it is because the ath-
letes do not want to take the risk of being blacklisted by testing
the NFL rules in the courts.

And, as you know, Senator, the possihility of bringing ap anti-
trust. case today means thousands of dollars and years and iw;:ar's of
efforts. Any college athlete who looks at the possibility of challeng-
ing the rule, I think, thinks better of it and tries te finish his col-
lege eligibility and then be prepared for the draft. I think it is a
question of money. .

Senator SpecTerR. How about the association challe iging it?
Would you not have standing?

Mr. GArvEy. Well, I do not think we would have standing, and
the last time we discussed this with our players, they just felt that
this was not something that veteran players would necessarily
want to fund. And we would actually be going out looking for col-
lege athletes who wanted to test it. That has not been our practice.
We have been more concerned about the rules once they are in the
National Football League. But I sec no valid reason Wi"l}' someone
has not. If you think about it, the common draft was around for 50
years before Jim “Yazoo" Smith challenged it.

It is almost unbelievable that no one challenged the draft before
that time. It was a unilaterally imposed, group boycott, as the
court found, yet no one brought a challenge.

Senator Specrer. Well, it raises a question. There could be expla-
nations, as you have suggested, for the absence of a challenge. It
also raises a possible inference that it is not an illegal practice.

It may raise an inference beyond whatever the lawyers may
think—and we have been known to differ, and we have been
known to be wrong—that it may be a practical rule that works
fairly well, when balanced with a tremendous number of other
complicated factors. . .

Mr. Garvey. Well, it may well be, but I do not think it is if you
look at it carefully because what happens here is that, as Judge
Ferguson says, you have this private government, the NFL saying,
it is in our interest to keep the farm system happy.

They want to make sure that the coaches at the college level do
not try to boycott the NFL or keep their scouts out, or whatever.
The colleges promote the college athlete. He becomes a star and he
comes into the NFL ready to play. The coaches you just heard do
such a good job that the players can step right out and they do not
need any on the job training; they are ready to %o.

So, the NFL likes the system the way it is. It promotes its own

draft which is another boycott. It says that if you are going to. play
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for the NFL team. you must play for the team that selects you. So
it is in their best interest, nnd they do not, as the NBA did for
awhile. even lpok at the economic circumstances of the individual
involved.

Senator SPECTER. What is the legal status of the draft?

Mr. Garvey. Well, the draft, at this point. we believe, as a result
of a collective bargaining agreement. which incorporates the draft,
would be covered under the labor exemption to the antitrust laws.
So I think that the common draft at this point is protected.

Senator SPECTER. As a matter of public policy, is that wise? The
antitrust laws apply generally. You articulate a propesition which
exempts the draft under labor procedures.-Should Congress take a
look at that?

Mr. Garvey. | would not mind if they did and broadened it for
labor gnd restricted it for management. but I think that the
court——

Senator SPECTER. It might work the other way. [Laughter.]

Mr. Garvey. Yes, that is what | am afraid of, so | wouid just as
soon you leave it alone at the moment. [Laughter.]

The U.S. Supreme Court has been pretty clear on it. If the union.
as a result of arms length, good faith collective bargaining agrees
with management on a restriction, then one court at least—not the
Supreme Court. but the Eighth Circuit Court of Appeals has said in
the Mackey case that the provisions could not be challenged, believ-
ing that those in the industry are the best ones to judge it.

But here. if you take a look at the draft——

Senator SPECTER. There are a lot of dissidents beyond those iden-
tified players in the industry. A lot of people may not like that at
all.

Mr. Garvey. Well, that is right. That is right. and 1 do not think
that the draft would be immune from antitrust attack from a col-
lege player who is coming in, saying, wait a second, you do not rep-
resent me because | was a college student when you reached this
agreement.

So it is quite possible that if Willie Young, for example, had de-
cided to challenge the draft in the NFL, he may have been success-
ful because the court in Mackey was careful to say, it is immune
only as to those who are in the bargaining unit.

And so it is quite conceivable that some outside source could
challenge the drait.

Senator SpecTER. Is it in the economic interest of those in the
bargaining unit to agree to that rule. Could not the players——

r. Garvey- No. it was not.

Senator SPECTER. So, why did you do it?

Mr. Garvey. Well, we did it because in the give and take of col-
lective bargaining——

Senator SpECTER. You got something else that was worth it?

Mr. GArRVEY. Well, that is right.

Senator SPEcTER. What did you get that was worth it?

Mr. Garvey. Well, [ do not want to expose all my secrets, Sena-
tor. I have already told you I am Irish. That is a heavy enough
burden. But I think——

Senator SPECTER. You are not under subpena.

22-849 0 - 83 - 3
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Mr. GArvEY. If you look at the entire collective bargaining proc-
ess, you would have to say, if you look at the pension benefits and
_ injury protection, severance pay, all of those benefits in addition to
a reiaxation, to some extent, of the draft ruies and the reserve
system, as well 83 an increasing scale, those things, the players
felt, were sufficient to justify allowing the draft to continue. We
did try to protect the college players, somewhat, trying to model
ours on the NBA settlement in the Robertson case, by saying that
if the teams offered a long-term contract, then they would have to
guarantee portions of that contract.

We have not been too successful on that, but a rather dramatic
change occurred in this last collective bargaining agreement. Now
the union will negotiate individual contracts, not the individual
agent or the player absent union permission. So we can impuse
some of those protections in the future.

Senator SPECTER. What is your sense of the overall operation of
the antitrust jaws? The Congress speaks with great infrequency
and the interpretations are made by the courts. Should the Con-

ess be more active in this area? Should we express mainfest legis-

ative‘?intent because the courts are guessing at what we really
mean’

Mr. GArvEY. Well, that is a tough question. If it comes to sports,
I guess I would at this point say that there is not a burning need
for the Congress to speaqxoout. If 8. 610 is an example, I would say
no. We oppose this bill because it does not address the real prob-
lem. The real problem is in the NCAA rules that are matﬁa by
those who are protecting a big business called college athletics.

Senator SpectEr, Well, what should the Congress do about that?

Mr. GArvEY. Well, it seems——
laSe;lator SpECTER. Are those rules consistent with the antitrust

ws? .

Mr. GarvEey. | do not believe so, but I do not know that they
have been tested. But, for example, when——

Senator SPECTER. And again, why not? )

Mr. Garvey. Well, I think if you take the recruiting practices
thiat go on, let us say at the high school level; if you are a great
athlete at the high school level, you are recruited by 200 or 300 col-
leges to come to their school. And why? If you look at the money
that is involved today in NCAA sports, I think Eou start to get
some feel for it. I refer in my testimony to the Biﬁ Conference,
which did not exist § years ago, and just the other day signed an
$18 m]i?}lsion cable television contract. It gets $9.8 million from ABC
and CBS.

Each member school will be getting over $1 million a year from
televised sports. Well, that is big business. And so they are out re-
. cruiting these athletes to make sure they come in and make sure
that their programs do well,

Senator- SPecTER. What are your thoughts on Coach Paterno’s
comment concerning the tremendous benefit for Herschel Walker
and other students in being able to go to Georgia and other
schools? Does it work well not only as a two-way street, but as a
suﬁr highway? )

r. GARvEY. | agree with Coach Paterno on many thm%s, but I
¥y some

certainly disagree with him on that one. Herschel Walker,
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of the estimates, brought in up to 38 million te the University of
Georgia. | saw on one of the interviews where a young college stu-
dent was asked, “"Well, what do you think?"' she was at Georgia
“What do you think about Herschel leaving?”

She said, “Oh, 1 think it is too bad. We now have lights at the
stadium, and so on and so forth. And so he was a real contributor.”

Senator SPECTER. But how about——

Mr. GarveY. I think he contributed much more——

Senator SpEcTER. But how about as the program works its’ way
down the line and benefits so many other college players and bhene-
fits, perhaps high school players?

Mr. Garvey. Well, obviously | believe that the college experience
benefits the athlete as it does the nonathlete. | would be the first
one to say that it does. But I do not think ti;at is really the ques-
tion, nor do I think that the bill approaches the real issue.

What the two coaches were saying is, “Gee, if you will pass this
bill, somehow things will be all right.”” But really all this bill says
is that the USFL and the NFL can make their own rules. Se if the
USFL next year says, if this bill were to be enacted, we have decid-
ed to change our mind and now you can go after, as Chet Simmons
has clearly defined it, those who are emotionally and intellectually
ready, then the coaches would have no protection.

The problem we have with this is that it just goes right to giving
the sports leagues even more authority than they now enjoy. And 1
suspect that some sensible rules by the NCAA would discourage
the athlete from going professional; if, for example, they did not, as
the rules say, prohibit 4-year grant in aids to the college athlete
who comes in; if they did protect him in the event of injury, let’s
say, for worker’s compensation.

Why should not a player who becomes a paraplegic from a foot-
ball injury have the benefit of the Pennsylvania worker's comp
statute? It seems to me he should. Why not say that he gets the
minimum wage or some other benefit so that he can stay in school,
continue to provide revenue for the university through television
and gate receipts, and yet not have to make that tough decision to
turn professional.

Senator SPECTER. Would the minimum wage be enough?

Mr. Ganvey. Well, I think that——

Senator SPECTER. What does that do to professionalism?

Mr. Garvey. Well, the college athlete is a professional, and 1
think it is time that we just admitted the fact that he is a profes-
sional, but others who have their own interests at stake define him
as an amateur.

It is like the Olympics. 1 guess if yeu take expense money or they
put it in a trust fund so that you get it after the Olympics, you are
not a professional, but in the NCAA when you think of the pay-
ment—you are getting paid, but you are not really getting paid, ac-
cording to those who set the rules.

So if he were to get a minimum wage for the 8 hours that he
puts in e1.rer¥l day, at least he could cover some of his expenses, in
addition to the scholarship that he receives.

Senator SPECTER. Let us turn to Mr. Mark Murphy at this time,
if we may.
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Mr. Murphy. welcome: thank you for joining us and for your tes-
timony.

Mr. MuRrpHY. It is nice to be here on St. Patrick’s Day. [ will try
to be very brief. I will just introduce myself. I am s graduate of
Colgate University. I am proud to apy that of all Colgate athletes in
the NFL, we have 100 percent graduation rate, all two of us.
[Laughter.]

I have been in the NFL for 6 years: I am currently player repre-
sentative with the Washington Redskins and & member of the
NFLPA executive committee,

I am gn MBA student at the American University here in Wagh-
ington, and this is my fifth off-season I have been in school, and
currently in my last semester. I believe very strongly in college
athletes getting an education. I also agree with you and the way
you l:lave termed your bill is that college athletes do need to be pro-
tected.

However, I do not feel that giving the professional sports leagues -
an antitrust exemption is the best way to protect college athletes.

One of the things that has slways bothered ne since [ have been
in the NFL is the low graduation rate of NFL athletes. We have
heard figures of 29, 34 percent, whatever it is; it is very low.
Roughly a third of the players have degrees. One-of-the things I
have looked gt in my years in the NFL is why is it so low. Who do
we blame? . P

I think the athletes themselves, to some degree, have to be
blamed. I think they are naive. I think they are foolish enough to
believe that they do not need an education. One of the things that I
think hurts is lots of times you see in the papers, you will see
quotes from people, well, I do not have to worry about anything for
the rest of my life. I signed s multiyear contract.

Well, the money is going to leave very quickly. and sooner or
later you gre going to be cut of the pro leagues, no matter how
great you are, and you are going to need an education. I think & lot
of players overlooked that and really became-—become a little bit
naive about how important an education is.

I think the schools themselves are to blame, to a degree. They
Fut enormous pressures on a player. A Int of time is taken up, and

think they put a lot of pressures on a player, and I think that
often times education is not put first for the athletes,

I think the professional teams are also at fault. Scouts come
around and-make promises to players and make them believe it is
going to be an easy time for them in the NFL, and that certainly is
not the case. The average pericd in the league is only 4 years. It is
very difficult to make it.

Senator SpECTER. What representations were made to you?

Mr. MurprY. No, I went to a school—Colgate—which has very
few players in the NFL, During my senior year at Colgate, even
though I was not drafted—I was a {ree agent with the Redskins—I
had several scouts come around and tell me that I should put 100

rcent of my efforts inte football, that I would be drafted very

igh. )

gI'hey told me that I had to put all my efforts inte football. Con-
centrate on football and have a very good chance to have a long
career in the NFL. And I was not even drafted.
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I can imagine what the pressures are that are put on by scouts
for players at larger schools.

So really—— .

Senator Specter. Did you encounter any of those so-called un-
scrupulous agents? .

Mr. MurpHY. Not really. I had agents come around, but I did not
see any unscrupulous agents. Maybe I—I d¢ not know. I was fortu-
nate in that.

Mr. Garvey. You cannot get to Colgate. .

Mr. MurpHY. That is right. Colgate is in the middle of upstate
New York. It is usually snowing. It is hard to get in. [Laughter.]

Senator SPeECTER. You have a very beautifu] campus. You are at
Hamilton, New York?

Mr. MurpHY. Hamilton, New York.

Senator SPECTER. | had occasion to visit Hamilton with my son,
who considered geing to Colgate.

You say that cellege athletes ought to be protected. What would
you sui%est we do to protect them, if ariything?

Mr. Murpray. Well, I do, at the end of my testimony I have spe-
cific suggestions.

Senator SPECTER. Fine,

Mr. MurpHY. I skipped through that. Just the main point is that
even il you are an athlete who believes very strongly in education,
the time constraints and the demands put on the coilege athlete
are so significant that it is very difficult, even for the well meaning
student, the student who is very serious about his education, to get
his degree. And the last reason is the agents themselves, the agents
that come around with promises, gifts, and mone

And I think they falselillead the players into {élieving that, yes,

they can make it in the NFL, that it will be easy; there will be a
pot-of-gold out there, and often that is not the case.

Suffice it to say that in the NFL, which does have the college eli-
gibility rule, even with that, only 34 percent of the players have
their college degrees. So, really, the college eligibility rule has not
helped the college athlete. What it has really done is protect the
league and the colleges themselves,

I would like to just read through—I have several suggestions
that I think would help and would protect the college athlete.

No. 1; Make scholarshigs for 4 years, or possibly even longer be-
cause of the red shirt problem. Often times athletes are red shirted
in the sophomore or junior years and end up going to school for &
years.

I would make g;:nt in aids available for athletes who come back
after they have n in the NFL or USFL to allow them to finish
their education. I commend the USFL for what they have done
with the educational reimbursement. I think the NFL siiould try to
do that. I have tried to get that in my personal contract for gradu-
ate school, but it is a policy the NFL will not follow currently. I
think that would be a good policy for the league to follow te make
sure the students do go back and get their undergraduate degrees.

~No. 2: T would like to see some sort of increased injury protec-
tion. One of the things that worries college athletes is incurring an
injury. Often times you hear players say, if 1 get hurt now, I will
never get a chance to play professional football
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And that is a fear that all athletes live with.

Limit the number of times scouts can visit colleges. That would
eliminate many hours on the field that could be devoted ta studies.

Senator SpecterR. How could you do that?

Mr. MurprY. How could you set a limit?

Senator SPECTER. Yes, _

Mr. MurpHY, Well, I do not know if it wouid be done through the
NFL or the NCAA could establish guidelines. I am just throwing.
these ideas out. I do not know exactly how they could be——

Senator SPECTER. Well, it is an interesting idea.-I pause for a
moment to reflect on the difficulty in saying to someone that he
cannot g0 onto a college campus or cannot speak to someone. Qur
rights of free access and freedom of speech are very broad in this
country, as they should be. Do you think such a rule would be con-
stitutional?

Mr. Garvey. Well, he is talking about scouts. And I think you
could set up a day or 2 days where all the scouts from the pros
would come in and, because they use the athletic facilities to do the
testing, and I think you could say, you cannot use the facilities any
other day.

Senator Specter. Well, you could do that, but the scouts would
not necessarily be bound by such a rule.

Mr. Garvey. No, but I think if the schools really tried, they
could put some pressure on them, because now you have scouting
combines that represent as many as 15 NFL teams. So really what
happens is then some of those members try to get an edge on the
other ones.

So, while Al Davis may belong to one combine, he wants to also
have his own scouts going around. And if the coaches do not coop-
erate, then I think the athletes would have a bette: opportunity.

Senator SpecTER. You were able to keep your telephone in serv-
ice all during your college career, Mark?

LIMIT BOWL GAME PARTICIPATION

Mr. MurpHy. Oh, yes. My wife—my girl friend called me a lot,
but not a lot of agents or scouts.

Another thing I think would be helpful would be to limit the
number of college all star games that athletes can play in. I know
a lot of players on the Redskins that I have talked to and players
who are very intelligent and pursued their education were forced
to drop out of school their senior year, the spring semester, because
they played in a bow! game which took them into the middle of
January, and then they warnted to play in some all star games
beyond that.

It really made it mposslble for them to stay in school. .

I think also another help would be to put restrictions on agents,
limit the number of visits, and disqualify any who would offer
money to players to sign contracts before they are drafted.

Tie the number of scholarships a college may give out in any
given year to the number of athletes who graduate the previous
year. My idea here i8 to reward the colleges that encourage the
athletes to finish and punish those who do not.
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And, finally, provide athletes with counseling and some sort of
informational program about agents, scouts, professional leagues to
give them an i1dea what to expect bec 'use it is, for many athletes,
something that obviously they had never been through before, and
1 think at least if they have some information and knowledge of
what to expect, I think it will make it a lot easier transition for
them.

Senator SpecTeR. Thank you very much, Mr. Murphy.

Mr. MureHY. Thank you.

Senator SepecteR. I would like to turn now to Mr. Charles
Grantham, executive vice president of the National Basketball
Players Association. Prior to joining the league, he was director of
admissions and financial aid at the Wharton School, where he re-
ceived his MBA with concentration in labor, and he has both
played and coached college basketball.

Welcome, Mr. Grantham. We look forward to your testimony.

Mr. GRaNTHAM. Thank you. )

Mr. Chairman, my name is Charles Grantham, and I am the ex-
ecutive vice president of the National Basketball Players Assodi-
ation. I am pleased to have this opportunity to appear before the
Senate Judiciary Committee to present the players association
vi%ws_ on S. 610, the Collegiate Student-Athlete Protection Act of
1983.

On behalf of the players association, I would first like to publicly
commend Senator Specter for the leadership he has shown over the
last 2 years with respect to legislation affecting the application of
antitrust laws in professional sports.

He has, quite wisely in our view, consistently stated that Con-
gress should not enact any laws which provide a whole .2le exemp-
tion from the antitrust laws for sports teams or leagues.

The players association is most appreciative of his efforts in this
regard. However, with all due respect to the Senator, the players
association has concluded that it must voice strong opposition to

" the 8. 610 and urge that this committee not recommend its.enact-
ment.

The players association has more than 13 years of experience in
dealing with the precise issue which is before the committee today;
that is, whether application of the antitrust laws to league rules
governing the signing of college athletes is a positive or negative
thing. Indeed, basketball faced the Herschel Walker probiem in
1971 when Spencer Haywood challenged the NBA rule which was
substantially idkutical to the NFL’s rule governing the signing of
college players. . }

POSSIBILITY OF BEING BLACKLISTED

Senator SPECTER. On his challenge to that rule, did he face the
kinds of action which Mr. Garvey has described: The possibility of
being blacklisted or unduly lengthy litigation?

Mr. GRANTHAM. Yes; I think all athletes at that time faced that
gituation. The problem is that the length of an average professional
career i always at stake. I think most athletes are concerned
about being tied up in litigation for 4 or 5 years before he is actual-
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ly able to play a ballgame. The impact on an athlete’s career of 1
or 2 years is more like 15 or 20 of the working man's career.

So, at that point, yes, he did face that.

Senator SpEcTER. But he took it on? He beat the system, so to
speak. '
Mr. GranTHAM. He beat the system: yes.

Senator SpECTER. OK. Proceed.

Mr. MurpHY. You know, one thing I think might be important to
note is that when Spencer Haywood challenged that, there was a
competitive league. So, he had an alternative to the NBA.

In most of the years that the NFL has had the rule, there has
not been a competitive league. And realiy, if you do not play in the
NFL in the United States, you have no other alternative. So, I
tll:ink that might have deterred some athletes from challenging
that. .

Mr. GRANTHAM. Most definitely.

Basketball has devised a workable solution to the problem. Our
experience has convinced us that the antitrust laws do not pose
any barrier to the establishment of fair rules in this area, and
indeed, that these laws play a critical role in insuring that the
rules which-are adopted do not deny the rights of student athletes.

The rule governing the signing of college players was an out-
growth of two antitrust cases, the Spencer Haywood and Oscar Rob-
ertson cases, that players brought ‘against the NBA owners in the
early 1970's.

The rule was first established by an agreement that settled the
Oscar Robertson case. The players association believes that the
modified college eligibility rule agreed to in the Robertson case has
been a tremendous success. It provides that any player whose high
school class has graduated may renounce his remaining college eli-
gibility 45 days prior to the annual NBA draft and thus bucome eli-
gible to be drafted and signed by an NBA team that year.

Initially, some colleges expressed a concern that this rule would
cause a flood of players to leave schooi before they completed their
college eligibility. In this case it has not happened. The fact is in
each year in which the revised rule has been in effect, only a hand-
ful of exceptionally talented basketball players have exercised their .
option to renounce their college eligihility and sign with an NBA
team.

As a result, the rule agreed to in the Robertson settlement has
not had any adverse effect on the colleges. To the contrary, college
basketball with its two network television contracts and record fan
interest has never been more popular or prosperous than it has in
tl&g years since the Robertson settlement agreement has been in
etfect. : - . .

Senator SpEcTER. Do you think football is different from basket-
ball? Do you agree with Coach Paterno or disagree with his asser-’
tion on that point? )

Mr. GranTHAM. No; I do not think it is different because you are
still dealing with the concept of freedom of choice. We represent a
microcosm of the ]lJrofessional sports industry and I think propor-
tionately you would not see the flooding of the gates that he is
probably implying.
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The reason why the NBA's revised college eligibility rule has
been so successful is that it has benefited all of the parties affected
by its operation. Student athletes, of course, have benefited from
being given the opportunity to decide for themselves in the particu-
lar circumstances confronting them:; is it was in their best interest
to leave school early and sign with an NBA team, rather than risk
a career ending injury while completing their college eligibility.

Each year a few exceptional players, such as Magic Johnson,
James ‘gorthy. and Terry Cummings have determined that it was
in their best interest te exercise this option. By the same token,
other student athletes, such as Ralph Sampson, have benefited by
the revised rule by having the opportunity to decide for themselves
not to leave school early.

o The right to choose when and for whom one will work is the
basic right which the revised NBA rule preserves for all student
athletes,

Similarly, the NBA owners have benefited from the revised col-
lege eligibiiity rule by gaining the opportunity to generate the
heightened media attention and fan interest occasioned by the
signing of college superstars, such as Magic Johnson.

Indeed, even the colleges have benefited by virtue of the in-
creased attention focused on their basketball programs as a result
of such signings. The fans, of course, have gotten the best of all
worlds, a vital, exciting college basketball program, and a dynamic,
star-filled professional league.

Senator SpecTer. Mr. Grantham, does the experience in basket-
ball shed any light en whether more students graduated before the
Spencer Haywood case or after, or does it make any difference, or
do you know?

Mr. GRANTHAM. I do not think it makes any difference. I think
what we have experienced——

Senator Specrer. Do you have any statistics on it? How many
players in the National Basketball League have graduated since
the Spencer Haywood case, if you know?

Mr. GRaANTHAM. | cannot give' you year by year statistics. 1 can
only tell you that today approximately 55 percent of our athletes
have degrees. Now, the difference is—— '

Senator SpecteER. Do you know what percentage had obtained de-
grees prior to the Haywood rule?

Mr. GraNTHAM. I do not knew definitely, but I think it was
somewhere between 45 and 50 percent.

We helieve that the positive experience of professicnal basketball
with the rule permitting student athletes to decide for themselves
whether to complete their college eligibility demonstrates that
there is no need for a new antitrust exemption in this area.

Moreover, the owners' antitrust exemption provided in 8. 610 is
completely unnecessary te accomplish the bill’s stated goal of en-
couraging student athletes to complete their college education.

I have been assured that league programs which truly enly en-
courage student athletes to get a degree would not violate any anti-
trust law policy. Employee scholarships, programs reimbusing tu-
ition expenses, and other educational benefits are available in
many industries, but simply nonexistent in the NBA and most
other professicnal sports leagues.
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This i8 not because of any antitrust problem, but simply because
the owners have no desire to provide such benefits. By contrast, the
players association has participated in a number of programs de-
signed to encourage NBA players and high school athletes alike to
get a good education. No one knows better than the players associ-
ation that a plaﬁr’s career is all too short and that success in later

far more dependent on his education than upon
his sports accomplishments.

For this reason, the players associalion has participated in two
separate programs designed to provide NBA players with college
and career counseling, something that they need so badly.

Even more importantly, however, is the problem of high school
athletes who drop out of school with visions of a professional sports
carcéer. The players association is proud to be one of the cosponsors
of a group that encourages high school student athletes around the
country to chase the dream but to catch an education in the proc
ess.
In sum, the players association opposes 8. §10 primarily because
we believe that our experience with college eligibility rules demon-
strates the danger of giving league owners the authority to estab-
lish whateve. rule best serves their economic interests.

Senator SPECTER. Do you think that if this bill were enacted the
professional basketball league would change its practice and go
back to a rule like the NFLs?

Mr. GRANTHAM. | think they would seek such a change.

Senator SPECTER. You think they would?

Mr. GRANTHAM. Yes.

Sexi?;or SrecTeR. Why would they, if the current rule is working
so well? _

Mr. GRANTHAM. Well, I think the whole concept of depressing
the value of a player is a resultant factor. If, in fact, you can con-
trol rookie entry to the market you can reduce the price you pay
for rockie player services,

Senator SPECTER. But does not the league profit enormously by
having Magic Johnson available earlier?

Mr. GRANTHAM. Yes, they do.

Senator SPECTER. So, why would they want to go back to the old
rule? :

Mr. GRANTHAM. Because 1 think the concept of paying Magic
Johnson a price to come out of school earlier i8 far greater than
they would have to if he was drafied right out of school.

Senator SPECTER. All right. Proceed.

Mr. GRANTHAM. Let me also shed a little light, on our system by
citing a few statistics, if I might, which I think might be helpful to
you. Today. about 400,000 high school players play high school bas-
ketball. We got that from a source at the National Federation of
High Schools. :

ere are 1,253 four year-colleges, of which probably approxi-
mately 15,000 college basketball players participate. Yet, we have
about 40 rookies who make it into the NBA each year. And of that
40, approximately 4 or 5 very talented individuals have renounced
their college eligibility and have come into the league.
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So, while I think the college coaches have a concern, I think they
are overreacting when they say a flood of college athletes will turn *
pro early. This is not a very realistic position.

I think that the concept of legislation should be to encourage
education not discourage competition. The problem is not the
leagues rules, but it is education. As was pointed out early, young
athletes are courted from 7th grade through 12th grade.

The problem is educating them on their choice. We feel that edu-
cation is really the problem, and I think that what we have done
with the players association is to get out and help educate high
school kids to help educate them about their choices.

Legislation does not give that educatiof.

Senator SpECTER. Did you cite a statistic as to how many college
rlayegg had signed prior to the time that their eligibility had
) ?

r. GRANTHAM. | did not hear you. .

Senator Specter. Did you cite a figure as to how many college
players had signed before their eligibility ended in college?

Mr. GRanTHAM. Yes; in 1976—from 1976 on, we have had 40
players. .

S‘énator SpecteRr. Forty? .

Mr. GranTHaM. Forty college players declare for the college
draft. Today, I think there are about 26 still in the league. Most of
them were No. 1 draft picks. The significance of that is that the
No. 1 draft pick is most likely to make the team.

Senator SPecTER. So, your guess is that if the NFL and the USFL
did not have the rule, tﬁ’at there would be a vel;rw:hlimited number of
football players who would be signed early. There are very few
Herschel Walkers around.

Mr. GranTHAM. Exactly; ahd we feel very strongly that it is the
1.rer,l!{l few talented individuals who could decide as a junior or a

phomore te renounce their college eligibility and then apply for a
professional draft.

Senator SPECTER. How does a student make the decision to re-
nounce his eligibility without consulting with an attorney, if he is
following the NCAA rules?

Mr. GRaANTHAM. Well, we also think that is part of the problem.
Go back to the whole concept of education and the NCAA rules, I
think if we finally came to a conclusion, which is a realistic one,
that like professional athletics, college athletics has become a very
big business, primarily based on television revenues and other
things, clearly there is a need for counseling at an early age, 20, 19,
to help the student make wise choices.

We should be realistic enough to realize that we should provide
counseling for our athletes. Whether it is the NCAA providing it or
whether it is the respective labor unions providing it, that type of
counsel should be made available to them.

Senater Specter. Thank you very much, gentlemen. We very
much appreciate your being here.

Mr. Garvey, we may notgbe right on scheduie, but we got you out
on time.

Mr. Garvey. I appreciate it.

Senator Specrer. Which is something of a rarity in these hal-
lowed halls.
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We appreciate your being here, Mr. Garvey, Mr. Murphy, and
Mr. Grantham. Thank you very much.

[Pir | Garvey’s prepared statement and material rei‘erred to
follow:
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PrepareD StateMent OF Emward R. Gapvey

M. Chalirman, Members of the Subcommittee:

My name is Ed Garvey. 1T serve as Ex-: utive Director of
the dational ¥oorball League Players Association and President
of the Fedaration of professional Athletes. The Federation is
affiliated with the AFL-CIO and is an umbrella group made up oOf
the NFLPA and thsee unions representing soccer players in the
Major Indoor Soccer Leagua, North American Soccer League and
the American Soccer League. 1 appear hare today with Mark
Murphy. Redskin Player Rep and NFLPA EXecutive Committee
Memb-r., in oPPosition to 8. 610.

We apPraciate your invitation to testify coday. At the
outset, I should make it clear thac we do not rePresent
athletes with college eligibility remaining., Of course, none
of your other witnesses do eithar. I intend no criticism of
tha Committee for not inviting a spokesperson for the athletes
affected by this prop;sed legiélation because unfortunately
therg ara no elacted reprasentatives ar the college level.
Because nearly all our members were so-called amateur athleces
gevarnad by NCAA rules, we do have a degrae of expertise,
however. We do not have a direct stake in the cutcome., but we
feel stromgly that this lggislation is not in tha best
interests of the college athlete. I

The NCAA, as the representative of management in
college athletics, will undoubtedly want to protect its client
by making certain no one d}lutes its television package. Great
coaches are great recruiters and therefore the pmerican
Football Coaches Association, may support 5. 610. After
recruiting talent at the high school level. no college coach
waﬁts to see his talented player leaave for the pros until his
four year eligibility has expired. Losslof a super star would
mean a losing geason., & missed bowl appearance, less money for

the school and maybe-the coach's job. Most college coaches
T
o
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obvlously want the NFL. USFL, NBA to stay away. The reaction
to Herschel Walker's signing was predictable. The coaches
announced that USFL ScoutsS would be barred from their campuses.
Maybe if they can't See them the problem will disappear. The
¢@llede ¢coaches and the USFL will reconcile. of course:, baecause
they depend on #ach too much to do otherwise, The college
coaches ruyn the pro football farm system. The c¢oach bhenefits
in this symbiotic }elationship because he ¢an promise the
likelihood of a pro ca=eer to an impressionable high school
athlete, using the placemant of previous players in the NFL or
USFL 8s evidence to Support his claim. Unfortunately. for a
majority of the highly recruited high school tootball players.
this promise i%5 empty and far too many end their colleye days
with no degree and no pro career. -

The NFL and USFL would welcome uncestricted Ereedom to
adopt any rules they So desire without fear of court review.

8. 610 would atford them such an opportunity.

If 5. 610 is enacted, millionaire owners ©an ~zke tae
rules, relax the rules. make eXceptions to the rules and no one
enuld chalienge their avbitrary actions. 8. 610 wouis ‘not
protect the universities, coaches or athletes. It would merely
sanctify any rules the leagues wish to adopt arbitrarily on the
subject of recruitment - whether they were reasonable. wheth;}
they provided for hardship provisions: due process or not.

Thus, management - KCAA, NWFL., USFL. Coachesr- vndoubt=
e.ly applaud the pjll. They wou.d penefit but the athlete

would sufter. ’
I;. Current League Rulas

Ever since the Spencer Baywood decision {(Denver Rockets
V. All-Pro Management, Inc., 325 F. Supp. 1049, 1971), the NBa

has‘ailoued its teams to draft college athletes with remaining
eligibility. Given the popularity of ¢ollege basketball today.
it would appear that collede basketball has survived that

decision juite well.
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The NFL has lgnored the Haywood decision, Their
attorneys privately admit that current NFL ryules would not
withstand court challengea but no efforts have been made to
comply with the law. Their attitude has always been ~ “let
them c¢hallenge us. We have more money than they do.*

Baseball, hockey and soccer have nO reduirements
regarding college eligibility. Baseball merely requires a high
school diploma. the other sport$ have no reguirement that a
prospective athlete acquire a degree. The NASL does not
automat =2lly allow hiyh school students to join the League
but, in the case of finanzial need. sensiblelexceptions are
made,

Only the [..'L stands aoos the law. ignoring financially
needy players and the law of the land. The USFL apparently
wishes to emulate the NFL now that the new league has picked
Off its prize. No exceptions are Of will be allowed should
S. 610 be enaCted. Once an athlete enters ¢ollege he cannot
play in the NFL for four years if he completes his eligibility,
five years if he drops out. NO matter if 2 willie Young is
forced to seek employment to Bupport his family. The NFL says
let him 90 to Canada. Why: they ask. should we jeopardize our
wonderful farm system simply because an athlete is in financial
need?

Now that the USFL has taken the number one college
athlete, they are ready to make peace with the college coaches
once -again. They too wish to implement an illegal group
boycott against all athletes who enter collede. Almost every
USFL rookie has yei to finish collede and get a degree. IS |t
any less injurious to Interrupt a senior year tham a junior
year? br. isn't it obvious that *"eligibility” is the key to
g, 610 - not education.

The March 4, 1983 edition of USA _Today carried this

43
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"buring a meeting between USFL and AFCA
{American Football Cocaches Association). ., ,
USFL Commissioner Chet Simmons pledged the
loague would not sign underclassmen while new
eligibility ryles are being written.

“College caaches. in turn, welcomed USEL
scouts back at -eir schoals. ‘'We didn't

want a war and certainly the pros don't want
& wir against us. wWe'ra thejr farm clubs,'

sald coach Georye MTintyre.” teaghasis
addead.}

Isn't it wonderful that two groups could get together so
amicably and agree upon a group bhoycott? In sur ludgment. this
combination or contract in restraint of trade is a per se
viglation of the Sherman Act., Surely, if the NFL draftt,

unilaterally adopted, was declared a violation of the Sherman

Act in Smith v. Pro Football, Inc. 543 F.2d4 1173 (b.C. Cir.
1978), an ayreement by a multi-employer association and the
college cocaches to prohibit a group of citizens Erom seeking
employment at what they d0 best, makes the NFL draft seem

almost benign.

The USFL position seems absurd to te. willie Young, a
man in financial need, was not allowed to play for the Chicage
Blitz evan though ne had a signed gcontract. In additicn to
voiding Young's cdhtract. Chet Simmons Said he "invalidated
some 200 contracts® because players had eligibility remaining.
He limply explained his approval of the Walker contract by
axplaining that the situation was "unique” and "e¢xtraotdinarcy".
In case those adjectives are not Self-explanatorys Simmons went
on: )

"A-~ery., very sSpecial and unidue set of

circumstances, Harschel is physically,

mentally. and every other way ready to play

pro football.”

Is that the test? That & player be "physically,
wentally ava every other way" ready to play? HWe all know it isg
no=. All he means is, "it was c¢nnvenient, expedient, lucrative

and a great stroke” for the league and the USFL owners to =sign

Herschel. No one tasted willie Young or the 200 other

-
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disallowed players Eor readiness. Unfortunately for Mr. Young:
the USFL owners did not nesd him, he needed them.

It’s back to “business as usual" in fcotball if
Congress should enact S. 61¢., ANd. the NBA would be guick to
follow the USFL and NFL. Cuick, that i5: unless the popularity
of college hall threatene;\the NBA. Then in their own
self-interest, they would again recruit college players.,

The punt is thaﬁ S. 610 does not set standards, it only
grants the right to be arbitrary and capricioua to the
professional sports leagues.

II1. HNCAA TODAY

Before we examine the fairmess or unfairpess 5{ the ~FL
and USFL rules, ;ules which sould be lsqalized by S. 610, we
must take a quick look at the expressed goal of S. 610 and the
treatment ©f “NCAA eligible athlete®.

First, the NCAA monopollzes college athletes., Rules
are made which impact on athletes, not by athletes, but by
university management representatives. The rules are made t»
protect the sthletic progfam of the membzr schesls. Two
sparts are profitasnle: football and pasketball: therefore,
most of the attention focuses on these two sports. Anything
that would impact adversely on the college profit picture will
become a major issue for the NCAA. I

Great high school footnall and basketball clayers do
not choose their s¢ .00ls as the non-athlete does. Théey are
recruited by as many as three hundred colleges.: Our colleges
and universities would not invest in their récrviting program
unless there was a return on investment. That return comes in
the form OF gats receipts, television revepue and alumni
coptribtiinas, It is a business.

Like the liFL, the NCAA scekS a limited Eorm OF
“competitive balance® not through a professional draft

falthough we would not be surprised to see one soon}, but

22-849 0 ~ 83 - 4 SJ‘
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through a limitation of scholarships or “grants-in-aid” awards.
for football, the limit is 30 grants-in-aid for freshmen, 2
total of ap £or the football program. Financial need is not
the first consideration. Talent comes Eirat.

Second, the NCAA protects its members by making sure
the schosls are not too 9ood to the athletes. They carefully
limit thelr pay and they Prohibit a scholarship that runs for
more than ©ne Y¥8ar. These fules, viewed ®bjectively. are
designed to guarantee free gervices for money-making
businesses. It jg a repeal of the minimum wage law in the name
of “sport* o "amateurism”. )

In the '60's, athletes upset by exploitation. demanded
four~year scholarships and, for awhils, many schools gave in.
But the NCAA c¢hanged that. pNow the rule reads:

"Such aid shall not be awarded for a period
in excess of ope academic year."

Elaborate rfules prohibit cr limit any payments. And why? To
save money for che schools.

We believe it is unconscionable to limit Fhese
athletes to one-yeaf scholarships. what if he or she is too
injured to continue perfsrming? Why should the athlete: who
raises money for the school, be denied gpe security of Knowing
that he or she can finish his/her education?

_ What about injuries? What does the NCAA provide for
the permanently disabled ﬁlayer? We have searched the NCAA

Rulea and have found nothing that requires a college to

‘continue medical payments or to continue the “scholarship” of

an injured player. A pecent case i9 Instructive on the
attitude of its members. When a college athlete was crippled
as a rasult of an athletic tnjury. he sought protection under
the Qtate Workers Compensation sctatua. The £zhool fought
agailnst the athlete, and unfosrtunacelyr, won. Thanks for
choosing our School: thanks for raising money for us, but

please don't expect to complete your degree at Our expense or
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obtain Workers Comp banafits to help you the rest of your

11fe.
1V. HMoney Involved

virtually every day the papers carty newa of the
collede sports business. Ppann é;ate and Nebraska will play the
Eirst *Collegiate Kickoff Classic™ at Giants Statium in‘ueu
Jersey. Why did the NCAA permit & rules change to allow 4n
August game?  Both schools will receive SSOD,Ood each. A
player permanently disabled in that game will not receive any
porti.n of his School's share. Assuming 80 grant-in-aid
players on each side, pach player will Qenarate gver $6.,250 for

alma mater before the "regular season™ gete under way. Penn

Sthte’'s grant-in-aid will be repaid after the second game.

Q
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}h- Yesterday tie'papers reported that orlando’s Tangerine

B&Uf has been .yenamed the “Plorida Citrus Bowl® because the

- i
cgtrus industry "paid $250.,000 for the name change.

PR icipating sehools will receive $500,000 each next year -
up from Auburn and Boston ©ollege's anemic $350,000 this year.
Some estimates indicate that of Perschel Walker was
responsible for generating $8 million in jincome EOT the
University of Georgia. what was Herschel paid? A
grant-in-aid.
Television has altered our contept of amatmurism. The
NCAA television figures are instructive:
1970 - 1975: Average $8.6 million
1975 - 1978: Average 515 million
- 1980 - 1981: Average 331 million
1982 - 1985%: Average $70.3 million
_ Those figure do not include the millions of dollars
paid to the Big 10. séc. ACC and other conferenpes nor does it
cover many of the so-called lndependent schools.
Yesterday's paper anncunced that the Big East ‘
Conferaence 3igned a peyw $18 million three-year TV contract with.
Metrosports. In addition., the Big Bask, which did not even

exist five YEars agor will receive $9.0 million from CBS and
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NBC. Each @f the nina schools will raceive over one wmillion
dollars per Year. The same paper andounced Cable TV coverage
of NCAA women's basketball games.

Collede athletics 18 big business. wWhat S. &l0
sugyests, 18 that dig pro sSports monopolies should leave
colleylate sports monopolies alone.

Y. Goals of S. 610 and Reality

The stated purpose of S. 610 sSuggesats a concern about
education of our "student-athlates®., Why single ocut athletes?
Let'a concern ouraelf with all students.

But let's see how 5. 610 would impact on the stated
goal. over the past 20 years, pur Study oF the educational
background of NFL players indicate that 66 percent of the
players in the NFL did not receive their Ccollege degrees.
Estimates of the pgrcen:age of non-deyree players in the MBA
reacnes 8% percent. OFf course, because ¢f the WFL'S rules, 100
percent completed lheir NCAA eligibility requirement. once
again, eligibility not.college degrees was satisiied.

It is apparent that the goal of S. 610 would onlY
protect "elidibility*, not advance the goal of cbtatning a
degrea. Senator Specter suggested that there is "substantial
public intere5£ rn a policy to encsurage student-athletes to
finish college.” If gso, let us sugfest mandato;y . rants-in-aid
that extend until the student-athlete “finishes college*
whether he is cut or injured. We pledge to work with you in
this area.

Secondly. there is no reason to delegate unrenewable
power tg professional sports leagues who have demonstrated they
are not concerned about athletes finishing college. The .
concern of the NFL is to keep its farm system operative and to
keep  its drafc Eunctional. And why should they care? They are
in business to make money not to educate athletes. We conclude

by sugges-ing that there are serious constitutional issues
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involved., and we would be prepared to submit a more extensive
memorandum ©n these lssues should cthe Commitiee so desire,
Vi. A Proposal
We propose the following:
Wwithdraw 8. 610 and rewrite it with the following
[ suggestione lncorporated:
1. Require tpe NCAA to eliminate its
prohibition on four-year grants-
in-aid;
2. Require yorkers Compensation
protection for all colleglate
athletes:

1. Apply 1he ﬁintmum wage laws to
collede athlstes:

4, Allow those collge athletes In
financial- need to seek professional
employment whenever they desire.

%, Provide financial aid to sthletes
past four years of eligibility in
recognition of the rigorous time
demands of big time college athletes,

O
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PrepareD Statoent OF Magk Ho Murpiy

Mr., Chairman. Membors Of the Subcommittee:

My name is Mark Murphy. I am a graduats of Colgate
University and have been iﬁ-the NFL for six yeara. Currently I
serve as the Player Representative of the Washington Redskins
and I am & member of the NFLPA Executive Committee. I am an
MBA student at Ametican Universlty, and this is the fifek
off-season I have been in school., I am in my last semester
now. I believe very strongly in college athletea getting an
education, but I do feel very strongly they naed to be
protected. I don't feel that giving a professional spores
league an antitrust exemption to set the rules iS the beast way
to protect tham.

one thing that has always distressed me {3 the low
percentage of college graduatées in the NFL. about 34 percent.

I think the athletes themselves are often to blame. I think
they are a little naiv;. they beljeve they can play football
forever: and they don't really think abuut the chance that they
may get injured or cut. - Obviously: those risks are very real
in an industry with & 4.2 year average cCarecr. I think the
sChools are also tO blame for putting so me-y demands and
pressurés on the athletes, and some oOf the programs they put
them into really don’t have the athlete's best interest at
heart. The time demands Oon a colleQ9e athlete are tremendous.
From late August through December £Or the season; and. the
month of January for bowl gamesy) the average player sSpends 6-8
hours per day playind and practicing.

I think the professional teama are at fault. Scouts
come around ;nd make promises to players and make them believe
that it is going to be an easy time for them to make it in the
NFL. They demand testing toO suit their sched;le. not the

athlete*s. I think the Agents that come around are At fault
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with the promises., gifts., and money. They also hurt the player
by taking his mind off of education.

Even though the NFL waits untll a player's eligibility
1s over. only 34 percent of our members are graduates. The
rule has not worked Lo protect the athlete. Only the NFL and
the Ccol'. ;83 have benefited,

Al]l this to say that playing colleQe football is nearly
a full-time job from the first of September right through exXam
time. It is hard enough %o ke:p grades up without all the
other distractlons: After the football season, you try to
catch up in the second Semester only to be confronted with
Spring practice. It is extremely difficult for athletes to
carry a #yll load and graduate in four years. As & result.
many athletes take light loads and plan ro get their degrees in
five years. unfortuAatelyo the grant-in-aid stops after four
and all too many never complate their education.

The NCAA seems more concerned with its money-making
sports than with actually encouraging athletes to complete
their education.

I often wonder: Mr. Chairman, why "amateur™ status is
8o imjortant when jt comes to sports. Would a2 student in the
college band or orchestra be disqualified if he or she played
professionally in the Summer months? Of course not. But the
athlete who would get paid to play seems to be violating some
unwritten moral code.

I se¢ NO way in which this bill would advance phe goal
of obtaining degrees for student-athletes, It really protects
the leagues and th- athletic proyrams without encouraging
achools to pay more attgntion to the athlete's education.

M. Chairman, I have soveral suggestions for helping
the student-sthlete. I submit them fOr your consideration:

1. Make scholarships four years., or possibly

even longer because of the red shirt

problem. I would alsc make grants-in-aid
available for athletes who come back after




62

they have bean in the NFL or USFL to allow
them to finiah their education. The
objective should be to make Bure that the
athletes get an sducation. The Colleges
who profited by their performance should
help them complets the process.

2. Some sort of increased injury protectlion is
necessary. - One ©of the things that worries
collage athletes is a career onding injury
in college. "If I get hurt now, L'll never
get a chance to play professional pall.* .

3. Limit the number of times that 3scouts can
visit colleges, That would sliminate many
hours on the fisld that could be devoted to
stidles. L

4. Limit the number of college all-star
games athletes can play in. I know
many athletss who drop cut of school
their senior year: 5Spring semester.
because they are going to play in
a4 bowl game and all the all-star games.

%, Put restrictions on agents. Limlt the
numbsr of visits and disgqualify those
who offer noney to players to sign
contracts.

6. Tie the number ©f scholarships a
college may give out in any given
year to the number of athletes that
graduated the previous year. Reward
those colleges that encourage the
athlete to Eitnish and punish those
who don't.

7. Provide athletes with counseling and
some sort of informational prodram
about agents, scouts, professional
leagues, and what Lo expect.

In conclusion. Herschel wWalker's signin3d got a lot of
publicicy, and while I may be naive, 1 really don't think nis
digning is geing to set off a lot of others. There will be no
stampede., It is just a case of a new league in jeg first year
trying to establish credibility. An exceptional athlete was
available. I don't see more than a handiul signing before

"

their eligibility is over in any given year.

Q

ERIC

Aruitoxt provided by Eic:




Q

ERIC

Aruitoxt provided by Eic:

53

PREPARED STATEMENT OF CHARLES GRANTHAM

Mr. Chairman. my name is Charles Grantham. I am the
Executive Vice President of the National Basketball Players Asso-
clation and I am pleased to have rthis opportunity to appear before
the Senate Judiciary Committee to present the Players Associa-
tion's views on S.610, The Collegiate Student-Athlete Protection
Act of 1983,

On behalf ©f the Players Association, I would first like
to publicly commend Senator Specter for the leadership he has
shown over the last two years with respect to legislation affect-
ing the application of the antittust laws to professional sports.
He has: guite wisely in our view: consistently stated that Con-
gress should not epact any laws which provide a wholesale exemp=
Lah oL Gie Anbitrusy laws [0 sports teams orf leagues. The
Players Association is most appreciative of his efforts im this
regard, However, with ali due respect r the Senator: the Players
Aassaciation has concluded that it must voice strong opposition to
$.610 and urge that this Committee not recommend its enactment.

The Players Association has more than 13 years of expe-
rience in dealing with the precise igsue which is before the Com-
mittee today -- that is, whether application of the antitrust laws
te league rules governing the sidning of eollege athletes 5 a
positive or negative thing. Our experience has convinced us thac
the antitrust laws do not pose any barrier to the establishment of
fair rules in this area and. indeed, that these laws play a criti-
cal role in eﬁsuring that the rules which are adopted do not tram-
ple on the rights of gtudent athletes., I would like to review
briefly the history of the NBA's existing rule on sigring student
athletes, because I believe that this history will convinee the
Committee that the antitrust exemption contained in $.610 is not
only unnecessary. it is bad publie poliecy.

Over 13 years agor a major effort was begun by tne NBA

players to challenge a number of league rules whic.. severly lim-
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ited the right of professional basketball players to bargain free-
ly for their services in an open and competitive marketplace. One
of these rules barred the NBA clubs from signing any player who
had not exhausted his college eligibility. whether or not that
player had any desirg or intentlion to attend collge., Two gutfes
were filed 1n the early 1970's challenging this rule on the ground
tnat 1t violated the antitrust laws. In one suit, which gas filed
by Spencer Haywood in 1971, 2 federal court in Californla held
that the NBA's rule was overbroad and unfair, in violation of the
antitrust laws.l Following this decision., the NBA modified its
rule oy creating what became known 2s the "hardship™ exception: in
which a student athlete could become eligible for the NBA draft if
he demonstrated that it would impose a hardship upon him to com-
plete his college eligibility.

The other more broadiy-based anticruse suic £iled
against the NPA in the early 1970's was the Oscar Robertson caser
a class action instituted on behalf of all NBA players:. challeng-
ing both the proposed merger between the NBA and the ABA and a
vériety of league pules which suppressed competition for players.
In & 1975 declsion. a federal) district court £ound that the NBA
rules im question appeared to be platant violations of the amti-
trust laws,2 and this decision convinced the NBA owners o try to
settle the case. The ensuing negotiations culminated, im 1976 in
what is now referre¢ to as the Robertszon settleoment agresment.
Among other things: this agreement established the modified col-
lege eligibility rule and free agency SyStem which is in effect in
the NBA today.

The Players Association believes that the modified col-

lege eligibility rylc agreed ta in  Robertson has been a treman-—

. dous success., It provides that any player whose high school class

Nas graduated May renounce his remaining college eligibility 45

1 Denver Rocketg V. All-Pro Management, Inc.. 325 F. Supp. 1049
[C.D, Calif, 1971},

2 pobertson v. NBA, 389 F. Supp. 867, 893-96 ($.0, mN.¥. 1975).
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days prior to the annmunl NBA draft and thus become eligible to be
drafted and signed by an NBA team that year. Initially, some col-
leges expressed the concern that this rule would cause a flood of
players to leave school before they completed their college eligti-
bility. This nas not happened. The fact i5 that, in each year in
which the revised rule has been in effect, only 2 handful of ex-

ceptionally talented basketball players have exercised their

option to repounce thelr college eligibility and sign with an NBA

bl

. team. AB A& result, the rule agreed to im the Robertson settlement
has not had any adverse effect on the colleges, To the contrary.
colleQe basketball, with itS two network television contracts and
record fan intereast: has never been ~or#4 popular or propersus than
it nas in the years since the Robertson settlement khas been in
effect.

The reason why the NBA's revised college eligibility
rule has been 50 successful is that it it he benefitted all of
the parties affected by its operation, S*udent athletes, of
course, have benefitted from being given the opportunity to decide
for themselves whether, in the particular c%rcumstances confront-
ing them, it was in their best interests to leave school early and
sign with an NBA team. rather than risk a career-ending injurty
while completing thelr college eligibility. Each year a few ex-
ceptional players: such as Magic Johnson. James Worthy and TertyY
Cummings, have determined that it was in their best interests to
paurClse Lhis oprion. BY the same tokenr Obner Student achletes.
such as Ralph Sampson. have benefitted bY the revised rule by hav-
ing the opportunity to decide for themselves not to leave college
early. The right to choose when and for whom one will work is a
basic right which the revised HBA rule preserves for all student
athletes.

Similarly. the NBA owners have benefitted from the revised
college eligibllity rule by gaining the opportunity to generate
the heightened media attention and fan interest occasiomed by the

signing of college superstars. such as Magic Johnson. Indeed.,
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even the colleges have benefitted by virtue of the increased at-
tention focused on their basketball progdrams as a resgult of such
¢ignings. The fans. of course, have gotten the pest of all
worlds: a vital, excitind ¢allegiate haskethall pragram and a
dynamic, star-filled professional leaque.

Significantly. no group -- not the tclleges: pot the
athletes, not the NpA owners: nor the basketball fans =~ has com-
plained apout this revised college eligibility rule, which has
been in effect since 1976,

We believe that the positive experience of professioﬁal
basketball with a rule permitting student athletes to decide for
rhemselves whether to complete rheir college eligibiliry demon—
strates that there is no need for a new antitrust exemption in
this area. To the contrar¥Y. it is only because the antitrust laws
prevented the NBA owners from continuing the.r blunker restric-
tinns that the present equitable systen was agreed to.

Ine Players Association Eirtmiy believes that there is no
merit to the claim that professional spores is somehow dif ferent
from other businesses and that Sports team owners =— rather than
the marketplace -- should be btrusted to lock out for the best in=-
terests of fans, players: competitors: and the public. <The face
is that professicnal sports today is a big business which brings
in more revenue than either the recording industry or the movie
industry. As such, it is entirely appropriate. and necessary.
that sports team oungrs be subject te the same antitrust restric-
tions which preserve competition in other businesses. AS the NBA
experience demonstrates, sports team owners: when left to "regu-
late™ players' rights. will adopt the most burdensome and anticom"
petitive restrictions possible. The owners simply have too great
a financial interest in the question of signing collegiate players
to expect them to adopt 2 rule that is fair to the players.

Moreover, the owners' antitrusr exemption provided in

5.610 is completely unnecessary to sccomplish the bill's stated
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goal of 'encouraging'-atudent athletes to complete their ¢ollege
education. League programs which truly only "encouraged®” geudent
athletes to get a degree would not violate any antitrust law or
policy. Employee scholarships. programg reimbursing euition ex-
penses, and other educational benefies available fn many i{ndue-
tries, are simply nonexistent in the NBA and most other profet -
sional sports leagues. This is not because of any antitrust prob-
lem, but simply-because the owners have refused to Provide such
benefits.

By SMLradls, Lo Playebts Assouclatilon has participated in
a number of programs designed to encourage NBA players and high
school athletes alike to get a good education. No one knows bet-
ter than ghe Players Association that a player's career is all too
short and that his success in later life is likely to he far more
dependent upom his education than upon his sports accomplishments.
For this reason, the Players Association has participated in two
separate programs designed to provide NBA players with the college
and career counseling that they so badly need. Ewven more impor-
tantly: however, is the problem of high school athletes whoe drop
out of school with visions of a professional sports career dancing
inm their heads, The Players Association is proud to be ope of the
co-sponsors of a group which visits high school seudents around
the country 0 Stress the importance of getting the hest educatien
possible. Programs like these, which arse truly designed to "en-
courage™ young athletes to comp}ete their education, do not pose
any anptitrust problem. It has only been when the owners have
tried to use the pretext of encouraging athletes to Ccomplete their
education &% an excuse to supress competition that the antitrust
iaws have quite properly come into play.

in sum: the Players Assgsociation opposes 5,610 primarily
becau;e we believe that our own experience with college eligibil-
ity rules demonstrates the danger of giving league owners the

authority to establish whatever rule best serves tneir own eco-
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nomic interests. Application of the antitrust laws, as modified’
by collective bargaining where appropriate. provides phe best
adans b uuveluping fait Tuled Lo Loias arca. bonder tnis system,
legitimate encoursgement to student athletes to complete their
education can be provided, the rights of players can be protected.
and the needs of the colleges can be fulfilled, withoutr Sranting

SPOrLs taam owners any fnew aptitrust exemption.

* 1

Senator SPECTER. [ would like to now call Steven Ehrhart. Esq.,
general counsel of the US. Football League. Mr. Ehrhart, we wel-
come you here to speak on behalf of the U.S. Football League. As
we aaid earlier, we had hoped that Commissioner Simmeons could
have been with us. We hope to hear from him yet, but we do wei-
come you here.

Your full statement will be made part of the record, and you
may proceed.

STATEMENT OF STEVEN E. EHRHART, COUNSEL TO THE COMMIS-
SIONER AND DIRECTOR OF ADMINISTRATION, US. FOOTBALL
LEAGUE

Mr. Earnarr. Thank you, Senator. And Mr. Simmons did au-
thorize me to say that because of & longstanding commitment that
he had prior to the invitation that—but he certainly would wel-
come a later appearance, as [ think your staff had suggested,

However, I think I am particularly in & good position to be able
to comment on this. My role with the league is not only counsel,
but director of administration, and also secretary of the league.

But my hackground ig having been a college coach and also after
I finished my legal degree, I did serve as a sports lawyer and did
represent a number of young men as they made their transition
from the college ranks to professional foothall.

No. 1, I would just like to highlight a few things that have been
said here. The league’s position on the legal implications of the un-
dergraduate signings, I think we took painstaking efforts to insure
that our legal position was accurate. As you pointed out. we did
review in detail the legal opinion that Mr. Manton had furnished
to us. We had two outside, independent opinions. and alsc since
that tinfe—

Senator SPECTER. What were those outside opinions? Did they say
unequivocally that the NFL rule was violative of the antitrust
laws?

Mr. EHRHART. Yes, Senator Specter. As it is applied, it is across
the board; it i3 either a black or white situation. There is no leeway
in the rule, and I do have a copy of the rule here which is the same
exact wording as the NFL has.

Senator SPECTER. Would you be willing or would you be comfort-
able in providing us with copies of those opinion letters? I do not
press it at all. I only ask if you would be willing.
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Mr. EHRHART. 1 could certainly—what 1 would do is have the law
firms they were furnished to as in-house working papers—but 1
will have them deliver direct statements to your staff. 1 would have
no problem with that.

nator SPecTER, Well, if you would really feel comfortable in
doing that, we would like to see them.

_Mr. EnruaART. That is fine. We—because, quite frankly, sjnce the
signing, we have been contacted by numerous legal scholars—in
fact, there is a group of law professors, 1 believe, in Michigan who
have been preparing over the last 8 months a Law Review article
on a hypothetical Herschel Walker versus the NFL. And they have
done painstaking research to point out that he would win the case
hands down. . )

And 1 think the reason that they all state this, Senator, s be-
cause of all the evidence that has been in the public domain in the
last 3 years. Quite frankly, NFL coaches and talent scouts stating
that this young man should be playing right now, so that the evi-
diancs that would have been elicited at any trial would have been
clear.

In other words, there were statements from such noted people as
Don Shula and Gil Brandt that, hey, this young man should—can
play right now, and he is better than half the backs in the NFL at
that point. ;

So, the ty;l:;e of evidence that would have been presented at any
trial would have been unequivocal. We could not have presented
any evidence to point out that this young man is not capable,
either physically, mentally, or emotionally to play, when everybody
had made those statements over the last 3 years.

And, in fact—and maybe 1 will digress here for 8 minute. When
we had thig meeting in Dallas—and 1 would like to clear that up.
Evidently Coach McClendon was not able to attend that meeting,
but Commissioner Simmons and 1 did appear at that meeting. And
the coaches association was represented by Coach McClendon, their
executive director; and two other coaches, Emery Bellard of Missis-
sippi State and George Mclntyre of Vanderbilt, and there were
three conference commissioners there, the commissioners of the
Big Eight, the Southwest Conference, and the PAC 10. And the
statement that was referred to earlier in the earlier witnesses here,
that was a joint statement entered into by those individuals and
released to the press in Pallas.

1 am not quite certain of what the situaticn is now.

Senator SrecTER. And the import of that statement was what?

Mr. EnrHART. The impori—what we did talk about,.and 1 will
skip to the back of my statement here, Senator; what the league's
posture is in this matter is fairly clear. We want to obey the law,

uite frankly. We do not want to get into a position where we deny
the rights of a young man which can be proven clearly to us.

And I think in this situation, we are not going to duck the issue;
we are going to face right up to it.

Ser‘l?ator PECTER. Did you reach & truce with the coaches associ-
ation?

Mr. EHrRHART. What we discussed with them—and we went in a
full day’s conference with them. We pointed out the legal ramifica-
tions. They alsc had sought legal advice, and their advice agreed
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with the adviee that had been [urnished to us. There are going to
be situations where we cannot run away and hide from this issue,
What we talked about was how can we coalesce our positions and
work together on coming out with something that will be lawful,
follow the rules. but also carve out the areas where, if this is a par-
ticular situation. where the case of a Willie Young comes up, how
do we handle it?

We just cannot simply say no to 4 young man like that. So we all
felt that by working together with the committee—anl in fact,
Wyles Hallick. who is the chairman of the NCAA college-pro liai-
son committee and outgoing commissioner of the PAC 10, agreed to
chair a committee which would work toward the promulgation of
some type of procedure which would protect the college situation.

Now, I have no disagreement with what Coach Paterno said this
morning. In fact. 1 agree with him. that the coach himself is in the
best position to make an evaluation of whether a young man is
physically, emotionally, mentally, or from an experience point of
view, ready to step into professional foothall.

Some of the suggestions——

Senator SrectiR. Do you have a copy of the statement you the
released?

Mr. EsrsART. | may have it here. I will dig it out and furnish it
t?_' the stafl. 1t was a joint statement relensed by those parties
there.

Senator SPECTER. What did it say?

‘Mr. EHREART. It basically said that pending the continuing ef-
forts of a joint committee which would be chaired by Mr. Hallick,
that we would continue to enforce the current rule, but that every-
body realized——

?e?nator Specter. Which rule, the Walker rule or the pre-Walker
rule;

Mr. EsrRHART. The player eligibility rule that is in existence in
the NFL and the USFL which flatly prohibits going forward with
an signin%.

nator SPECTER. So you agreed to forgo further signings?

Mr. EHRHART. That is correct. We agreed——

Senator SpEcTER. How could you do that if you felt that rule vio-
lated the antitrust laws?

Mr. EdrHART. Because there was an agreement that we would
trjnolve f(l)rward with 3]l due speed to work out a system that would

e legal.

Senator SPECTER. Have you not just entered into a multiparty ar-
rangement to violate the law?

r. EHRHART. | think that is a good point, and we were willing
to take that risk. that we would move speedily shead in some com-
mittee meetings within the next month to desigu a situation—I do
not think there are any other young men out there right now that
could have been in a position to take advantage of this year's
season. :

But_we all realized that we had to move forward in a hurry on
this. Some of the ideas that were kicked around at that meeting
would involve the college coach at any determination of whether a
young man is ready or not. It would invelve a hearing process; in
other words, the hypothetical might be that, say, some agent—and
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we certainly shure Coach Schenibechler's and Coach Paternc's
thoughts about eliminating the unscrupulous agent from the act.

Senator Specter. Mr. Ehrhart. has any college ‘layer ap-
proached the USFL and said. ‘] would like to negotiate a contract
under the Herschel Walker precedent?”

Mr. EHRHART. That is why we want to move ahead quickly. We
have been threatened with.several law suits in the recent weeks.

Senator SPecTER. So the unswer is yes, some players have come
{?gﬁz_‘rd and indicated that they wanted to sign a contract with the

Mr. Euruart. That is correct. We had a situation with another
24-year-old, and I think Mr. Auler is going to refer to that, who ap-
proached us and said that certainly he ought to have the opportu-
nity; we discussed this with the coaches and they felt that, yes. in a
situation like that we should have a procedure, whether it is a
hearing process—in other words. if an agent comes to us, be he un-
serupulous or a valid guy. we refer it back to the college coach.

In other words, we eliminate a problem, as Coach Schembechler -
was talking about, so that the coach does not have to follow his
player around, but we refer it back to him. He meets and counsels
with his player; then we get into some kind of a hearing process
that the coach conducts. Another suggestion that we——

Senator SpecTER. Mr. Ehrhart, how can the USFL refuse to nego-
tiate with a player who wants to talk to a USFL team, once the
USFL has concluded that there is a legal obligation to do so?

Mr. Enruart. Senator, that is exactly why we want to adopt a
system that would be rational and reasonable and within the pre-
cepts of the law. In other words. I believe that if we were ap-
proached by an agent or a player. we have the right to determine
whether he is ready to play football, and by establishing some
rational guidelines and criteria, in that decision. the best individu-
al who can put input into that criteria is the college coach himself.

Senator SPECTER. But does the league have the right to make
that determination? Is that not a question that has to be decided in
open negotiations between that player and a team?

Mr. EHRHART. I think that what we have the ability to do is to
utilize statistics and criteria. as the coaches were pointing out, that
these Players may not be ready and it would be an experience
level, just as my example. if you have to go to welding school to be
able to handle the dangerous torch; that we have some type of pro-
cedure where his coach—in other words, if Coach Paterne counsels
with his player and states, hey. this player does not have the abili-
ty. the mental maturity, or he needs further coaching and experi-
ence before he would have the opportunity to statistically make the.
league. As Mr. Grantham——

Senator SpEcter. Does not that attitude materially undercut the
league’s credibility in having signed Herschel Walker? )

Mr. EurHART. No; becauce, as | pointed out, the evidence was out
there. You know, you could not refute the evidence that this young
man had the ability to play. It was clear.

In fact, Coach Mclntyre from Vanderbilt at that meeting said
that to think back on it, he has been saying for 3 years that this
guy ought to—he is in a class by himself. He should be playing pro
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ball now. So, in fact, the coaches had been making those state-
ments that made the record clear that we had no choice,

Senator Specter. Do not answer this question if you do not want
to, but has no team in the USFL said to the USFL that it would
like to negotiate with a apecific player?

Mr. EnrHART. At this point in time?

Senator SPECTER. At any point in time.

Mr. EnrHART. No; no team—=—

Senatsr SpecTer. No USFL team has said, we would like to take
advantage of Herschel Walker's precedent by talking to X?

Mr. EnrHART. No; 1 think, Senator, that we have our own—the
reason 1 pointed this out to Coach Paterno at our meeting last
week: You can believe our position at this point because it is in our
best interest to make certain that college foothall continues at the
level it is. And quite frankly that may be that the colleges are talk-
ing from a self-interest point of view and 50 are we.

nator SPECTER. But, Mr. Ehrhart——

Mr. EnrHART. But usually our self-interests coincide.

Senator SpECTER. What you are reall% saying is that the Herschel
Walker incident i< a hit and run case. The USFL——

Mr. Enrnarr. No, no——

Senator SpecTeErR. Wait a minute; | want to finish the question.
The USFL hit, got a great player, established great ticket sales, es-
tablished great’ credibility, and did so under the stated reason or
perhaps the excuse that the antitrust laws compelled you to negoti-
ate with Walker. Then, having completed the deal, you went back
to the old system, the old farm system, without really being serious
about the status of the law which entitled Walker to be signed.

Mr. Enrnarr. Not true, Senator. That is exactly why we trav-
elled to Pallas and we travelled last week to Atlanta, to meet with
the coaches' people and devise a rule that would conform to the
law and would have a hearing type of process that would actually
recognize the law. And we are not going to run away and hide from
this 1ssue.

And so we have stated we will enforce this player eligibility rule
pending the meetinﬁ out of which we hope will come something
that we all fee] will be appropriate under current, existing law.

Now, if the legislation does pass—and as 1 pointed out in m
statement, we certainly favor and perceive the goal of Senate bill
610, and if we can accomplish that through legislation ¢r through
an agreement with the coaches or the universities themselves—an
idea that we threw around there was that the colleges thamselves
should designate an institutional representative, maybe a law pro-
fessor, maybe someone at the university who could counsel and
advise the young men and be the buffer in between agents and the
professiona{' leagues. )

So we are not running away and hiding from this issue. We want
to bring it out of the closet instead of sweeping it under and say
let’'s get after it. Let’s design something that everybody can live
with and go about the business of both college football and profes-
sional foothall. L

1 do not think we are antagonistic with the colleges at this point,
but 1 think we have to bhalance the interests of {.10se particularly
exceptional young men. And when 1 say exceptional, 1 am referring
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to the Willie Youngs or the people that have flunked out or do not
have the academic abilitir'or the financial ability to stay in college.

Senator SpecTER. Mr. Young just walked in, just in time for that
accolade.

Mr. ExrHarT. Oh, good. | have never met the young man, but I—
but what I think we need to do is address the issues of those play-
ers—and there are a lot of them out there—that have been denied-
the right to play in college, whether it is for academic reasons or
financial reasons or age reasons, and that we cannot also deny
them the right to play professional football.

So if we have some type of an agreement with the colleges that
would go through an orderly procedure that would involve the
coaches—we certainly do not want to go around the coaches—that
would involve the institutions and get into the criteria of when js
an individual ready or not.

And I know Mr. Auler will comment about Mr. Young, but quite
frankly, there, when he had initially signed with our league, we
were trying to work with the NCAA at that time about a modifica-
tion of the rule. This has been going on since back lagt fall.

But I think there needs to be some modifications which would.
make that rule legal, rather than having it be it all one side of the
street.

Senator Specter. Well, Mr, Ehrhart, | must say that the notions
which underlie 8. 610, which would enable the USFL to proceed le-
gally under the Herschel Walker case, is greatly undermined by
subsequent arrangements, because what you are really saying is
that you do not intend to abide by the Herschel Walker rule. 1
have a grave question as to the good faith of the USFL in signing
Walker, saying that the law compelled you to sign him, when you
have just turned the tables, and are now saying you are not going
- to follow that precedent.

Mr. EurHart. | do not believe—maybe 1 am not articulating
myself here. Coach Paterno even stated—and we have talked with
him—that there are exceptions o this rule that need to be—wheth-
er they need to be codified through Senate 610 or through a com-
pact or an agreement with the colleges. What 1 am saying is that
we would live and pursue the goals of 610, but we have to find a
way to address the Willie Young situations.

go, within the concept and the purview of rule 610, I think we
need to adopt something that takes into account the exceptions, as
Coach Paterno pointed out. So I think——

Senator SpecTer. But the USFL has concluded that the eligibility
rule was illegal. That is why you had to sign Herschel Walker.
Nciw that you've signed Herschel Walker, you go right back to th
rule. '

Mr. EHrBART. Well, that is correct, during the pendency of this
time period as we address it. In other words, Senator, let me give
you a suggestion. The player eligibility rule, which is basically a
one paragraph—you know, it is very hard and fast.

We need to develop within that rule some alternatives; say. for
example, if a player is 25 years old or a player has beer. in the
service or if his coach recommends him—this is a player that 15—
there are cases of a situation of a player who has flunked out of
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three different schoola. He cannot play in college, but under this
current rule, we have to bur him too.

So what | am saying is | think we are on the same page, and
maybe it is my fault for not articulating properly—is that if we can
modify this hard and fast player eligibility rule, we will certainly
enforce that. .

But I think we have to have some mechanisms in there that will
allow those kinds of players to come in. Now, the Hunter case,
which was referred to earlier, that was outside the scope of the
NFL player eligibility rule, but everybody just swept it under the
carpet.

So, in other words, the NFL did not enforce that situation with
Hunter, but he did not—he was, quite frankly, thrown out of
achool. And so that is the reason why nobody made a big deal
about it. So what we are trying to do is bring it out on the table
and let us get together with the coaches and let us recognize it.

But we will enforce a legitimate player eligibility rule. So, we do
not disagree with the concepts and the goals of 610. What 1 am
saying is that_we simply have to modify our own player eligibility
rule to allow the players, like M.r. Young, to be able to market his
wares and pursue an occupatior.

Senator SPeCTER. OK; thainik you very much, Mr. Ehrhart.

[The prepared statement of Mr. Ehrhart follows]
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PREPARED STATEMENT OF STEVEN E, ErRuART

Mr. Chairman: On behalf of the United States Football
League and its member clubse Ithank you for inviting us to
present the views of the USFL with respect ko 5. 610.

I feel I am in a particularly good positian to make
comment on this bill and the situation which the bill addresses
as I have been a collede football coach and a sports lawyer
rcprosenting college football Players making the transitien
into prafessional football,

1 would like to clarify the league's position on the
legal implications of undergraduate signings and to outline
the legal prineiples which opgrate to limit the USFL's dis-
crotien and authority to control the situaktion, This specifie
issue has been fueled by the Skigning of lerschel Walker te a
profrssional eontract prior to the completion of his under-
graduate studies. It is important to observe at thig point
that the majority of all prefessional football players have
in fact signed professional football contracts priox to tﬁie
completion of their undergraduate studies. OQuite frankly.
the Herschel Walker Situation as it relates to academic
progress is the rule rather than the exception. There is a
vast difference betwgen the definition of “"remaining football
eligibility® and academie progress. When the USFL was faced
with the potential challenge to a self-promulgated rule that
unilaterally prohibits the right of a young man Lo scck a
professiona) football contract prior to.the ¢xpiration of his
"rcmaining football eligibility®. the league necessarily looked
to current cStablished legal precedent.

The baiie poliey of the federal antitrust laws is ko
prohibit improper restraints upon economic competition and
opportunity. Althcugh professional sports sssociations have
been allowed a large degrea of self-regulation and broad povers

to determine an individual®s access to the rewards of commciecial
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sport8 aCtivity. the judicial applicatlon of the Sherman Act
3 to a varieiy of league activities has served to limit league
diacretion and aulhorily Lo determine the inltial elig9ibility of
part icipants.

As a gulde to pur .nalysis of whether the cnrr&n£ ioa;uc
rule would withatand ap antitrust chall.nge: we loolkr.‘dl to IL'hr.‘ i — [
pregedents astablished in Haywood v, the National ‘l'f:'l_s_l'{l:-l:'_'b_.!!_!
Association, 401 U.5. 1204 {1972) and to Linseman v. F‘CEWEE
Hockey Association. 439F supp. 1315 (D.Conn 1977). Both cases
involved the cliJibility rules promulgated by the resgpective
professional basketball and hoCkey lcagues. Ip both Cases, the
rules rostricting the economic opportunity of young aﬁhletes'
were found to be ip violation of the Sherman Act despite thé
recognized special neoeds of league sports associations in the
fiecld of sclf-regulation and competitive structure.

Most specificialtly, the court in Haywood stated that
although cncouraging college athletes to comPlete their studics
was a "commendable® goal: it was not justification for denying
employment and ecoromi€ opportunities to young athletes, partic-
ularly when an athlote's career 15 very limited and many athletes
either do not have the motivation or the finan€ial or academic
capability to complete college.

The consideration given the bill must inClude a balaunce
of the cguitics between the desires of the colledes to retain

hletes for four years of “football eligibality” versus an
individual's right to pursuc economic and ¢mployment opportunitics.
The USFL chFainly respects the value of a collede cducCation and
it is in the best interest of professional football te maintain
a strong college football Program. However. under current law
it is impossible to ignore a young athlote's right to pursuc

cmployment apd carcer opportunities just as any other individual *

enjoys the same right.
The USFL ¢ncourages its players to complete thejr degree

program by awardidﬁ substantial additional compensation to a

El{fC‘ 71 g%
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player sbtainiag hig wndergraduvate degree. Currently, the USFL
is the only professional leoague that has a specific contractual
commitment t0 enccourage degree completion by their athletes,
The USFL player contract mandates that cach player who executes
a contract at a time when he is a student will receive monetary
reward for completing his college degree.

The league would urge that an appropriate balanee be
reached between the desire of the eclleges versus the obvious
rights of the individual student athlete., The eligibility
rules currently in existence in both the USFL and the NFL are
rules designod to reccrict the individual student athlete's
rights until sueh time as their eligibility has been exhausted.
The encouragement cequired to accomplish the desiread geal of
athletes completing their education must come from a Joint effort
and coopuration 0F the NCAR, the Americ.n Football Cocaches
Association, and both professional foutball leaques and should
net come at the coxpense of individual rights and copoortunities.

The league is in favor of what we perceive to be the
goal of Scnate Bill 61¢. However, we are unsure that the bill
as written would aceomplish the necessary goals. The USFL ﬁas
offered possible alternatives to the NCAR, the CFA and the AFCA
in attempts to insure that the best interest of the student
athlete is proteeted without sacrifieing that athlete’s right or

his educational cpportunity.
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Senator Specter. 1 will now call the next panel: Mr. Robert
Auler, Mr. Willie Young, and Mr. Robert Ruxin.

Let us take just a 2- minute break.

[Brief recess.]

Senator Specter. There is a vote on right now, so 1 think it
would be most expeditious if [ went to the floor and voted. That is
something 1 have to do above everything else. 1 regret the interrup-
tion. I shall return in abeut 10 minutes, just as soon as [ can.

Brief recess.]

enator SPECTER. | regret the interruption, but when the bells
ring and the votes are on, that takes precedence over everything
else.

And you may be interested to know that when I departed it ap-
peared that the Senate was adopting an amendment to the social
security law which will make it easier for small businesses to remit
withholding tax; somewhat removed from the current issue, but
that is what we are up to on the Senate floor at the moment,

Well, our next witnesses, who are already present, are Mr. Willie
Young, professional football player with the Canadian Football
League. who has had his own experience with the NFL rule; Mr.
Robert Auler, attorney. who represents Mr, Young; and, Mr.
Robert Ruxin, author of “An Athlete’s Guide to Agents”.

Welcome, gentlemen. I believe we will start with Mr. Auler.

STATEMENTS OF ROBERT 1. AULER, ATTORNEY AND PROFES.
SIONAL SPORTS AGENT: WILLIE YOUNG, PROFESSIONAL FOOT-
BALL PLAYER. CANADIAN FOOTBALL LEAGUE; AND, ROBERT
H. RUXIN. ATTORNEY AND AUTHOR. “AN ATHLETE'S GUIDE TO
AGENTS”

Mr. Aurer. Mr. Chairman, 1 would like to preface my remarks
by saying that | agree with practically everything which Coach Pa-
terno had to say. substantively. I suppose as a sports lawyer, 1 am
supposed to differ with the interests that he has brought to the
floor, but 1 think he has been a very thoughtful #n-'s for you.
And most of the things that he says are very, ver, ~tant sub-
stantively.

Qur position with respect to Willie Young has to be clarified just
a little bit, and 1 am going to depart from all these written re-
marks and shorten it quite a bit.

Mr. Young is 27 years old. He has five children to support, and
he cannot take up the occupation for which God obviously intended
him.

If you look at Mr. Young, you see a ﬁtrofessional football player.
He is the model for what a professional lineman should look like.
He is 6'7; he is 280 pounds. and he is hostile, agile, and mobile, as
the man from Arkansas said. He is now prohibited from playing in
his country, the United States, until he reaches the age of 30, be-
cause through a number of educational misfortunes and a poverty
backgfrggnd. he did not commence his college education until the
age of 26.

He was ser\rinil in the U.S. Army. He was driving a Lincoln and
decided that perhaps the best thing for him and his family would

be to give the possibility of professional ball & try; go to coliege for
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some period of time; gt the exeellent coaching, which an institu-
tion like the University of lllinois under Mike White, could provide
him and then take up the prolession that he was intended all along
to have by the way he is built and the way he is.

Now, if your bill passes, our message to you is that the extraordi-
nury person like Willic Young should be protected from the unfor-
tunate way in which the system now operates. And that is, until
Mr. Young's college class graduates, he cannet play ball in the
Urllited States under the NFL and, as we understand it, the USFL
rules.

Now, that is fine for 2 young man just out of high scheol, a
young man of 17 or 18 years of age. 19, 20, perhaps 21, 22. But if a
person reaches 23 and has not exhausted hig college eligibility (or
whatever reason—going into the Army—God forbid we have an-
other war. But in 146 there were a great many people who came
back from the Army and had to fit back into these colleges at
somewhnt advanced ages. And many of them went on to have fine
professional careers in those important pro teams we remember in
the early lilties.

Senator SPECTER. Why is Mr. Young precluded from playing in
the National Football League or the United States Football League
until he is 30 years of age?

Mr. AvLer. The no tampering rule measures its inception from
the beginning of his college class; not from his high school graduat-
ing class: but fro.: the day that he starts into college.

Senator SpecTER. And when did he start college?

‘Mr. AuLeER. At the age of 28, with five children and an Army
background.

Now. with respect to this, our main focus is on the uniairness of
this rule——

Senator SPECTER. Have you tried to alter that situatien since the
Walker incident?

Mr. AuLER. Senator, we have been invited by pecple in this room
today to consider antitrust action against one or more professional
leagues, but we think that is a very poor way to interview for a job.

A man like Mr. Young, who has come from nothing to some-
thing, and is still not the best football player in the country at his
position—I know he will disagree with me. But perhaps that is
what the pro scouts might feel. That is a very, very poor way to
interview for a job with the USFL or any outfit s to start off
threatening to sue them.

Now, we do not want to do that. We want Willie Young to come
in through the front door. We want him to come in with dignity.
That is why he is in Canada.

Senator SpecTeER. Well. I understand he had a contract with the
Chicago Blitz.

Mr. Aurer. He did.

Senator SPECTER. And that it was nullified.

Mr. Auier. It was initially nullified, and then there was 2
months of discussion in which we were all in pergr.tory. We did not
know if it was null or whether jt was not null. As it turned out, we
all agreed that it was in the begst interests of everyone, particularly
Willie and his faraily, to commence immediate employment in
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Canada. rather than wait for several months. at which time his

USFL contract——

Blsegator Seecter. Is Willie still interested in playing for tho
1tz

Mr. AuLer. Well. Willie is interested in playing right now and
honoring his obligation in Canada. That is true. is it not. Willie?

Mr. Youna. Right, right. .

Mr. AuLer. And those folks have been first class with us. The
Winnipeg people were absolutely superb. When Willie needed em-
ployment, they found a way to get the job donesand get some
money into his family’s mouths.

So we feel a_moral obligation to them and we certainly have a
contractual obligation.

CHRONOLOGY OF wWILLIE YOUNG

Senator SpecTER. What was the chronology?

Mr. AuLkr. Willie had a bad week coupled with a bad year, fi-
nancially, in terms of the growing debt that was accumulating to
landlords and other people. And just before the commencement of
the season—-—

Senator SpecTER. Mr. Auler. let us start with the chronology.

Mr. AuLer. All right.

Senator SpecTter. Willie Young played for the University of
Southern Illinois?

Mr. AuLer. No; University of Illinois.

Scnater Seecter. University of Illinois in 19817

Mr. Aucer. That is right.

Senator SPECTER. And he was a freshman at that time, and he
was designated the outstanding football player on the team?

Mr. AuLgr. Qutstanding defense lineman.

Senator SpecTer. Ouistanding defensive lineman. And then for
financial reasons. he decided he had to turn pro.

Mr. AuLer. He hung in there. And that is the best way to term
it—for the balance of the year up to the 1982 season.

And in August of 1982, Willie, frankly, had come to the end of
the line. He was deeply in debt, and I thank the committee for gra-
ciously supplying Willie with the wherewithall to be here today: I
know there are probably some of his creditors sitting here watch-
ing how he could afford to be here and not be paying them. But |
want to make that point clear, that Willie is still deeply in debt.

Senator SpecTer. Did Willie seek to play with the NFE‘?

Mr. AuLer. He wanted to play with whomever he could play
with. The Blitz was the first on the scene.

Now, you made a point earlier concerning legal representation.
Willie did not seek tlI:g services of an agent or a lawyer before he
made his decision. And that is the kind of a mess that eventuates
when these people cannot have professional help.

Senator SPECTER. Why did you not seek a lawyer, Willie? Did you
feel yourself bound by the NCAA rule?

Mr. Younc. No; well, when I first decided not—you know— that
I could not afford to play college football anymore, it was a thing
where I—you know, one morning | woke up. [ talked to Bruce
Allen on the telephone, and—well, one night I talked to him.
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Senator Srecrrr. Bruce Allen or George Allen?

Mr. Younc. Bruce, the son, right. And he said—he asked me did
I want to meet, you know. We set up a meeting for the next morn-
ing at 9 o’clock.

So, he came, He drove down from Chicago, and we met. And 1
signed this contract, just, you know——

Senator SrecTER. When did that cccur, Willie?

Mr. YounG. About 3 days after I decided that I could not afford
to go to play college football.

Senator Specter. In August 19827

Mr. Young. Right.

Mr. AuvLer. That is right.

BLITZ CONTRACT VOIDED

Senator SreCTER. S0, you signed the contract?

Mr. Youna. Right.

Senator SpecTeRr. And then what happened?

Mr. YouNG. And then the next d: v—the next evening, 1 was
reading the newspaper. the sports page, and I see these big head-
lines, Willie Young contract with the Chicago Blitz voided.

Mr. AULER. That is right.

Mr. Young. And, so I——

Senator Specter. Who voided the contract?

Mr. Younag. The commissioner, | guess.

Mr. AuLer. Commissioner Simmons initially gave out a release
to the effect that the contract would be voided.

Senator Specter. He voided the contract because of the league
rule against signing players with college eligibility retmaining?

Mr. Youna. Right.

Senator SpecTer. And then what happened after Herschel
Walker was signed?

Mr. Young. After Herschel Walker was signed, I was up in
Canada. | went to Canada in October. And after Herschel signed, I
i'nean, I just—] did not know what was happening, so I called my
awyer,

Senator Specter. How did 11:0|.1 feel about the situation when you
lf;%l;l’nd out that Herschel Walker could he signed but you could not

Mr. Youna. Well, I think Herschel is a great football player. and
I could see why a lot of people would want him, but still—— .

Senator SPECTER. How about Willie Young?

Nir. Young. Well, I know I am a great football player. [Laugh-
ter.

But—-—

Senator Specter. Well, how did you feel when they let Herschel
Walker sign, but would not let you sign?

Mr. Young. Well, I felt let down because I have five kids. I
mean, you know, and plus I am 27. I am just trying to make a
living. you know. I am not out here—I am not trying to get rich. I
just want to make a living. I want to be happy. And playing foot-

all makes me happy.

Senator SPECTER. Are you signed up to play in the Canadian
League beyond this year? .
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Mr. YOUNG. Yes.

Senator Specter. How many years are you signed up for?

Mr. Young. Two.

Mr. AurLer. We signed for 2 because the initial situation last fall,
not only were those folks first class with us and gave him immedi-
ate employment, rather than holding off for tryout camp; they let
him come to Canada and make money right now; we felt a moral
obligation to do what they wanted.

oreover, the situation was apparently going to be very hard
and fast, and it was sue somebody or sign in Canada. Now, at the
end of 2 years, we are Foing to want to talk to somebody in the
Unil;fd States about Willie because by the.. he is going to be a star
up there.

Senator SpecTer. Have you sought to negotiate again with the
Blitz after the 2 years are up?

Mr. AuLer. ! would say that the Blitz handled this with a great
deal of dignity and interest in Willie’s family as well. And Dr. Die-
trich, in particular, was a true sportsman in that sense. The ulti-
mate decision to allow Willie to go to Canada and drop all contrac-
tual claims was based upon really Willie's five children more than
angthing else.

r. Dietrich showed a great deal of class in that respect.

Senator Seecter. How does Dr. Dietrich figure into this?

Mr. Aurer. He is part owner of the Blitz, along with George
Allen, and I think ancther man.

. Senator SpECTER. Well, what choice did they have at that time?
Were they doing Willie a favor in letting him out of the contract?
Thﬁy were not able to play him, were they?

r. AuLer. They wanted Willie as a football player, but they
also did not want the squabble which had ensued with Coach
Schembechler and others who were upset about the raiding. as
they termed it, of an undergraduate.

Sinator SpECTER. But was there anything left for the Chicago
Blitz to do after the league had invalidated the contract? Was that
not conclusive?

Mr. AuLer. Senator, there was a great deal of whether the
cement is going to set or not involved in whether the thing was in-
valid. it was not finally invalid until all three entities decided that
it was. There were contentions that it was valid and there were
contentions that it was invalid. .

Senator SPECTER. So, there was a point where the Blitz might
have challenged the league determination? :

Mr. AuLer. He was a little bit pregnant for about 3 months
there, and that was the problem in making a determination: was
he or was he not.

Now, with respect to——

Senator SPECTER. S0 then everybody decided that the contract
\a]r_lould be null and void. They really rescinded the contract, didn’t
they?

Mr. AULER. That is correct.

Senator SpECTER. Rescinded it as between Willie and the Blitz,
and Willie went on to the Canadian League where he is obligated
to play for 2 years, and after 2 years he would like to come back to
the United States and be able to play.
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Mr. AuLer. That is correct.

Senator SpecTer. And your answer is a rule which would be
tailor made to Willie Young, a rule which would eliminate the pro-
- hibition at the age of 23.

Mr. AuLeEr. Senator, living on a college campus, as I have for
over 20 years, I have watched students get into pickles where they
have to drop out of school for family trouble, for {inances, health,
breaking a leg, mental breakdowns, whatever, ,

And these students come back and pick up their college athletic
careers many times. But why should it be that the colleges have
protection beyond the age of 23 when all rules——

Senator Specter. How about lower than 23, Mr. Auler? Do you
think that the rule makes sense younger than 237

Mr. AuLer. [ would say 5 years from the graduation from the
student’s high school class, because that is the 5-year measure that
they use.

Senator SpECTER. So you do not really quarre! with the rule?

Mr. AuLer. We do not quarrel with the rule,

Senator Specter. You only object to the rule when it is ap;:lied
to someone who is somewhat older, someone like Willie Young?

Mr. AULER. We feel that there are great inequities in forcing
these students to remain penurious. They are forced into poverty.
Do you have any idea what the NCAA scholarship really translates
toin dollars? -

Senator SpeECTER. What does it translate to, Willie?

Mr. Young. Pardon me?

SCHOLARSHIP MONEY

d Senator SpeCTER. What does the scholarship amount to in actual
ollars?

Mr. Young. Not very much. I made $290, maybe $270 a month.
And they told me I could not get no job: otherwise I would put the
university on probation.

Mr. AuLEr. That is right.

Mr. YouNG. And the year I went there—the year before that,
they already was on probation.

Senator gPEC'l'ER. You cannot get a job, ocuiside employment,
without placing the university on probation?

Mr. Young. Right, if you are on scholarship.

Mr. AULER. The rules require that during the school year you
may not work except in vacation periods.

Mr. Youna. Right.

Mr. AULER. And how in the world are you going to get a job in
the economy for a fellow like Willie during a vacation period?

" Senator SpeqTeR. Willie, aside from the rule as it applied to you

and the exception which. your attorney has suggested, that it

should not apply after the age of 23, do you think that there ought .

to be a rule at all? Should Herschel Walker have been barred from

ii%niu},g with a professional team before he finished his college eligi-
ility? .

Mr. Young. No; well, if like you got the ability to play pro foot-
ball—and OK, 5 years after your graduating class from high school,
I feel that is long enough. :
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Senator SPECTER. Well, how about before that? Herachel Walker
signed before his college eligibility was up, sooner than 5 years
after h‘?is class graduated from high school. Do you think that was
proper?

r. Younag. No.

Senator SpeEcTER. Do you think Herschel should have finished
college? Do you think Herschel made a mistake?

Mr. YounG. No: I cannot say that Herschel made a mistake.
Only Herschel knows whether he made a mistake or not.

Senator SPECTER. It is a tempting offer at $2.5 milion.

Mr. Young. Well, at $2.5 million, I would have signed from high
school.ALaughter.]

Mr. AULER. Senator, to emphasize one point: if these folks had
some wailking around money in their pockets to go to a movie once
in awhile. that would keep the college athlete, the marginal athlete
happy. I believe that. den't you, Willie?

r. Young. Oh, yes.

Mr. Auvrkr. There is no money whatsoever beyond room and
board, tuition., books, allocated under the NCAA scholarship. It
should be analogized to a fellowship. The colleges are used to

iving fellowships which have a little bit of living money involved
in them, but they will not de this with the scholarships.

They will spend $100.000 to recruit a 7-foot basketball player,
and then under the rules they are not entitled to give the man $10
a month to go to the movies and take a girl out on a date.

And that just encourages the phoney situation that we have now
with under the table payments and agents running out prepaying
these ple to sign up with them prematurely and hypocrisy to
the nth degree, which is really what the situation is.

Senator SpecTER. I would like to turn now to Mr. Robert Ruxin,
who is the author of “An Athlete’s Guide to Agents.,” a hook pub-
lished by the Indiana University Press earlier this month.

Mr. Ruxin is an honors graduate of Princeton and Harvard Law
School and practices communications and sports law. He has
worked with the Collegiate Commissioners Association and the
NCAA professional sports liaison committee to produce a pamphlet
which advises athletes when and how to hire a competent agent.

Your full statement will be included in the record, Mr. Ruxin.
And we would appreciate it if at this time you would summarize.

Mr. RuxiN. Thank you, Senator. | commend Senator Specter for
drawing attention to a serious problem for college athletes: How to
cope with the pressure of preparing for a potential career in pro
iporrtg. This is especially difficult for undergraduates, as we have

eard. '

Consider the situation in which a Ralph Sampson or Pat Ewing
finds himself after his sophomore or junior year. He has to chogse
bellj;welen placing his name in the NBA draft list or staying in
school.

At stake for him is a multimillion dollar contract and his college
degree. At stake for the agent who becomes his representative, if
he chooses to go pro, i3 5 to 10 percent of that contract.

At stake for the college coach may be the chance to make the
final four or a losing season or maybe even his job. At stake for the
university are hunfreds of thousands of dollars from TV revenue.
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At stake for the NBA team that would like to draft him may be a
division title or even solvency.

In sum, when looking- at a multimillion dollar decision, where
can this student turn for help? Where can he go without violating
NCAA rules?

He can talk to agents, but he cannot agree to retain one. He can
hire a lawyer, but only if he can pay normal fees, and the lawyer
does not negotiate for a pro contract. He can talk to his coach, but
aleorlxch Paterno suggested, the coach may be leery of the NCAA
rules.

THE AGENT PROBLEM

Senator SpecTer. Mr. Ruxin, it_has been suggested that agents
are at the heart of the problem. This is a question which Senator
Leahy has asked that I ask you. We are running very shert on
time. What qualifications are required to represent a college ath-
lete, a Harvard Law School degree?

Mr. Ruxin. At this point. there is only ene qualification. That is
that you have a client.

Senator SpecTer. Does anyone regulate agents?

Mr. Ruxin. Not really. A couple of groups such as the NFL Play-
ers Association are trying to regulate agents. The State of Califor-
nia has a new law that requires non-attorney agents to register,
pay a fee, and post a bond.?

nator SpECTER. Can an outstanding undergraduate athlete,
such as Pat Ewing or Ralph Sampson, obtain an insurance policy
to protect against an injur‘;r that might reduce his professional
value or even end his career?

Mr. Ruxin. He can if he can figure out a way around the NCAA
rules about special benefits to athletes.

Senator Seecter. If he can pay the premium himself, you mean?

Mr. Ruxin. Right.

Senator SeecTer. What changes ~hould the NCAA make to pre-
serve an athlete’s eligibility until he actually signs a legally bind-
ing professional contract?

Mr. Ruxin. Well, 1 would support what Coach Paterno suggested
today, that the NCAA legalize agents under certain specified condi-
tions and bring the problem out of the closet. I would think that
would be the most constructive appreoach.?

Senator Specter. Do you have a comment to make about the ex-
tensive discussion we have had about unscrupulous agents?

You have a brief period of time to defend the profession.

Mr. Ruxin. | would say that most athletes are represented by
qualified agents. The problem is that there are hundreds of people
running around trying to get one or two clients, particularly col-
lege students, and many of those are the unscrupulous or unguali-
fied agents.

15ee “Unsportsmanlike Conduct: The Student.Athlete, the NCAA ond Agenis.” 8 Journgl of
College and University Law 1347, Robert H. Ruxin, 11981-R2).

2See "An Athlete’s Guide 10 Agents,” Robert H. Ruxin. Indiano Univeristy Press. 1981, a1
148

I For p description of yhe NCAA rules relating to agents. see "A Career in Professionsl Sporta:
Guidelines thot Make Dollars and Sense.” Robert H. Ruxin. Published by Collegiate Commis-
sioners Association, 1982,

jo

80




76

Senator SrecTtenr. Well, gentlemen, thank you very much. Mr.
Young, do you have anything to add? You have come a long way.
We uppreciate your being here. It obviously emphasizes the scope
of a problem when a man of your stature describes his difficulties.
And the effort is being made to see that someone in your situation
and every situation is fairly treated.

Let me just ask you one followup question: What was your feel-
ing as to the sincerity of the university in structuring a program in
which young men like you could actually graduate?

Mr. Younc. Well, that all depends on what, you know—unless
you—if I was not in foothall, then I could say so. But I was—I went
to school for one reason. | mean, I wanted to go to school just to get
the experience of playing college footba!l so I could try my chances
in the pros.

Senator SpECTER. The purpose for the rules limiting professional
teams from talking to or signing up college players is stated to be
that the student should have an opportunity to finish school.

Mr. Younc. Right.

Senator Srecter. Is that really the point of the rule, in your
opinion?

Mr. Young. Well, not really. To me the rule is to keep colluge
players in college.

Senator Seecter. Do you think that college players are unfairly
treated by the current rules which keep them in school to build up
gate receipts for the colleges?

Mr. Younc. Oh, yes. | mean this ijs America. Everything is sup-
posed to be free here. So I do not think they should have a rule
telling you that you cannot talk to an agent, that you cannot do
nothing until you do this or do that.

Senator SPECTER. Are things working out reasonably well for you
now in the Canadian League?

Mr. Young. Oh, yes. ]

Senator Specter. Do you like it there?

Mr. Younc. Oh, yes. | am going to have a great year.

Senator SPECTER. Are you still the outstanding defensive lineman
around?

Mr. Young. I think so.

Senator SpecTer. Very good. Thank you. Thank you very much.

Mr. AuLer. Thank you, Senator.
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PrepARED STATEMENT oF ReBerT 1. AULER

s The first Bl;ol: in the war between the colledes and the pros was
fired in the Coed Theatre in Chamaign, Tllinois when a would-be agent
who ménaged the theatre slid into the Beat behipd & Jinior -at the
University of Illinois and talked him into turning pro before the .
movie ended. The athlete was Red Grange. The year was 1927.

‘Two more U of I sportsmens George Halas and Coach Bob Zuppke.
v ne9otiated the truce which lasted until another U of I football
player: Willie Young, was Signed by the Chicago Blitz after despriring.
of the impossibility of living within the NCAA concept of amateurism.
willies unlike Red'Gra.nge and Herschel Walkerr was married and
had five (5) children to support. He was a former amy sergeant and
was 27 yearS old at the time. He had left a secure position with the
U.s. Amy not from an wdying thirst for book learning: but fram a
. recognition that Amy football showed that his 6 feot 7. 280 pound
body could earn him and his family a good living, assuming j¢ could be v
trained to pecform aL a professional level.

Willie accepted the 1980 version of the American Dream.

He agreed to sacrifice his incomer hiz job securityr, and his
farily's comfort to attaupé to live within a code of gnateurizm and at
an ecopamic level which would be difficult for a 17 year old with no
responsibilities.

. Af.er a year or o of trying he found that it was impossible. He
had gore from driving a Lincoln to a used 10 speed bike. He owed his
landlords and lots of other pecple who didn’t understand that Willle
couldn'e go out and get a part-time job to pay them without violating
NCAA rules.

with more practical family problems than a good soap opera,
Willie discussed his options with his wife and with his ooaches. K
Reluctantly he decided to leave school and lr:he restrictions of being a
genumn athlete.

o 22-849 0 - 83 - & ‘ .
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Imrediately be was elgned to a contract with the Chicage Blicz.
Kmost as quickly the coptract wos reported to have been pullified by
the leadue office.

willie telatedly sought leal advices which be ghould have been
able to seek pefore making his decisione but which he could not have
sequred without baving brea-chod NCAA rules tw srcuring an agent. The
most important dectsicn of his life had to be made in a virtual
YACUIM .

Theere chsved roverol montl.s of negotiations which terminated in a
humanitarion decision by Ltz genere Dr. Ted Deitriche Coorge Allen,
and the USEL thae willfs jnterests ang theit own would be best
served by allowing him to feed his family v taking fmmeciate
aployment with the Winnepeg pive Sambers.

willie Young's problem under the current no tampering rule of
Loth the NEL axl amd the DSHL amounts ©0 thas: Cince he entered
college at 26, hn must now walt until must wait until his college
class yraduates before he can Tlay profoscional footbali in the United
States. That means that at the age of 30 when most professicnal
careers are pver or close to its willie Young could seek employment in

the profession for which God intended him. For people like Willie who

have not only missed the first bus, but severzl mores this is to deny

e the reality of the American dream.
—___1;;;1.':;_1101: quarre.l w1t.h rhe princzple ‘of protecting the oollégeS“"‘“'
fran raiding by the pros. Tn facr you should make it an offense for . -
+  profucsional agents t0 coptact nomal undergraduates and ehocourage
them prematurely to forfeit their future gmateurism by biting those
agents and t.hqp turningd pro.
The colileges need protection in order for the informal System of
professional sports education (apg that ie what it ig) to continue.
Mevertheless, there ie no.reason why the protection given to the

colleges should not termipate at same fixed age, whether it be 23 or

24 at which tire a late-bloomer like Willie Youhgr could elect to

&%
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lecome o professional. The age of 23 would be 5 years fram the normal
high scheol ofaduation date, which is the figure the HCM and most
major conferenci: hove now Elxed as the nommal Progress time toword a
degree. [f For whatever reasone be it military service. having to drop
out for heatth, fumily, or other reasons, an individual has not
achieved an exhaustion ot his eligibality by th aqe of 23 er 24 he
ghould have the right te kry to earn a livind as a profoscional.

¢ Swrely this would not bhe a hardehip Lo the colleges. Thislividuals
nweting this description pre few and for tetween.

Howewver - ulonq with protecting the colleges ard the professional
lea®es, toth of which woulu Profit from the continuved informal minor
league system, YOU must also protect the college athletes themselves
if you ate taking away their option of rurning pro.

The NCAA scholarshin provides roam, boards tuitions books» and no
walking around money. It is medieval. It it S0 unrealistic that it is
appatently honored In its breach. It i5 the only thing which hasn't
felt the effects of inflation in 20 years. Everyone who is around
college athletics knows that illegal induoements are far  from
exceptional, and that the meager enforcement staff of the HCAA simply
cannot keep gote with a chronic failure to obey the strict amateor
financial standards imposed by the NChA.

e .. Even the AN and various international bodies have now rcoognized |

u.at ara\:eurs may L.we te eat, clothe and house families, and perhaps

oven 00 Lo a movioc gnoc ih a whzle. 'I'ney per'llit these "amateurs® to
work for fime which are connected with the sports in which they
compete.

The monkish, ideal of amateurisn jinherent in the current NCAA
scholarship is totally mreallstic and encourages the current informal
system of illegal [:eymen\:a. illegal mduomenr,s fram agents to acgree
ta premature and secret fcts, and results irn enforcing poverty upon
an individual in order to perfect hLis physical talents to tlwe point

- where he can earn a living with thea.

ERIC &4
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Colleges amdt wniversities grant scholarships to bright studencos
tut they aiso qrant fellowships to peoPle yho wish to make a
profession out ©f academia. The analoqy cshould be carrled over to
athleties., An undergraduate living at the subelstence levels of most
scholacchips can Improve hig financinl lot wnsideratly by working
doring the school year. An athlete cannot according to NCAA rules. The
same student, if he ls asked to devote himself exclusively to an
intense academic pregram cuch at graduave schoole Fineds that his nceds
have been baken into account whon be receives a fellowship: in setting
the level of the fellowship the University assumes that the student is
going to have to live his 1ife inh the materlal werld as well as in a
laboratory or classroam. Jf the ocllege athletes are given a realistic (
atipends they will have less to cowplain about in terms of heing
probibited fram prematurely turning Pro. Civind the jocks a raise
should be part ©f a pegotiated settlement of this current controversy.
It i5 ludicrous to see tens to hundreds of thousands of dollars being
spent to recruit @ 7 foot basketball player or a 9.2 halfback: whor
then, can't receive any legitimate gpending money. Tell me they are
going to obey such a rule! Hany of these gtellar performers are from
econanically deprived circumstances where they can't write hame to pad

or Mom and expect to receive what most colle9e students g9et once 2

. _ . montk, & check from hame.

We are Prre only to ask for an end to the hymocrisy which is

currently written into the rules if they are to continue to shield

hoth the colleges ang the professicmal leagues fyaw’ gerious antitrust
questions. The rules prohibtit college athleres fru  engaging attorneys
to espouse thejr position. No one is suggesting that oollege athletes
. chould tand together 1ike other groupds and Negotiste these points. It
is for you as Senators, howeverr to recognize that they are the pawns
in this system. They produce millions for the. colleges and the pros
3 while risking their future hea.lﬁ and future careers during every

. minpte of their performances. They are subject to being cuts benched,
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and are currently without any organized political action committee.

Is it unreasonable to permit them to acek a living after age 232
Is it 'mreasonable to extract fram the HCAA and the colleges not a
living wage, ut scoething to spend on themrelves? The athletic System
in this country is a good one apd a desirable one, buk it encourades
the chofce between cheating and turning pro.

All we ask i3 that you limit athletic serfdam to 5 vears after
high gcheol and provide hupane rwles and Iiving standards for the
setfs.

Had this been done. there pever would have been a Willie Young
problem, and maybe other better-known athletes would be content to

Einigh their college eligibility.
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Preparen STATEMENT OF Ropert H. Ruxin

M. Chalenuan:
doar Rebwoes . fuxln af the oo Cirm ot Preseon,
Thorgringah, Eliis & Holman i Washingean, p.C. I am the authoer

ot AR Athlene's uullde tw Agerts whiot, adeises college and

protessional atlletes on Wew no sheal with sporss agents. I oam
ylwo the suthor of a pamphlet Zov collegs athletes about when and
how £i retalin qualizred agents and other profcssxonal asslstance.
This puamphlefn wa sunlistund by wne callegrate Commissioner's
Ausacianien through o Sror Bhe TR

PoLmrelal et Tor for GraWitig 1LTONTION to 3 Serlous
PR ol 7Y ol sph Lot neshoyy D I3RS with <he prassure of
HECU VAT ST potontial caresr in professional - rts. <his
Dretwmsure DARLTeEnE «l: parzacalarly in the si...atation of
e athlotes L3 4 oamp b, Itois not unusual for an
All-Arerizan foorball or paskethal: plaver to be contactaed by
SEURT Y, v ived weuldd=be 3geerns,

I ts wery Jifficult for the student athlete to pick a
compeotent agent Irom among those who are less aqualified and,
upiortupately, scmetimes unserupulous. For example, some aarnts
hise front men to contact college athletes. These "bird-iigs"
of<er an “inducement” to make the athloros' senior year much more
gumicreable, The Boston Globe rq;cr:ud -tat last vear the
gotng rate FoF fppthal. players Was a $15,0L0 “sanin; b%ﬁﬁ;.h-”
and a car, and a 57,5300 wrist watch. After vhe player signs-a~— ————'——
profess:onal contract, tne agont generally takes back the 515,000
cinus, and the rurds fa2¢ the car, and his fee [(sometimes as much
as .34y, and his expenses.

The situatieon 15 even more Aifficule Ior urndergraduates who

face a choice between completing their édqucation (or at least
1}

. 1
their eligiblliey) and soeklng a lucrative orofessional contract.

I have attached to m° statement a chapter: from An Athlete's Guide

to Agents, which addresses this special problem. This 15 the

. %
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same problem whien, § Lbelieve, 13 at the Least o Gerator
Specter's concern ‘o oantroducing this dedginlatien,

e wWey t0 oude the proessures o talontoed dn aorgroaduacs
Athieone faces 13 to wnform oand «~ducate hin abouct the bBusipess of
prefessional Gperes as 16 artests tle arbloress Lt ogs unlikely
that mane athietes will Chose to leave school, of they are glven
the rolovant 1niorditien abaus thoe pros and cons of Yeaving
¢l loge early ;or 3 prodfesslenal contrac: and the opuorounz-y te
consult trustworthy advisers--both within and ocutside the
athletc*s university, Undrubredly, 1n certain limited
circumstance3, in foorball as has been true in baskethall and
baseball, thue wisest decision Zor 4 particular athlere will be ko

saeX

o

professional contract.

College atibletie offieials have bogun to recogniie that an

obligation exisus wx help tholy athlotes make a smouth transiticn

to professicnal sperts, 1 »ould seegest that this Commitiee

revognize and 2ncourage this elfer: o addres:s the fundamental
sension between amateurism and realism that alfects the career
chelces of the Stadent athizta. The goal sheuld he teo incruasé
the student athliete's ability o make informed decisicas. A
cooperative oifort cn the part 2f tEc colleges, the professicnal

teagues, and the plavers' associations 0 educate and inform

seudentratnietes about the busincss of professional sports should

alleviats the nesd €2 mnact leglslation as this tlre,

MCAA rulcs sxould bo rogifiad Tt pernm

ma%e infcrred, rgascned desisiongs on whether tg 3190 a

srufessiont’ spOrts Ignuract.,  The preceht rules serrut neithaer
es the derriment of the aehlete ord the university.

why, Ier example, woclare ineligible an 1thlete who Signs a

]

non=prnding Tontract {suct s reporTadly wWas the Juse with

Hersohel Walkeld T Why d-- 2 3 basxetbal. plaver Zorge Neg

aligepileoty mercly by darlaring Lls iatent ‘o e gselacted nothe
HBA drait even if he subsequentl, withdraws his requezc or is not

drafted or does not si1gn a professional contract? MHore Sunda=-

. 8%c
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mentdaliy, why not allow undergreadudtes ro retain agents, albeit

with certain prerequisites, such as filing a copy of any

agreement between the athlewe and the adent and Lirring any
cempensation from the adenit "o the athlot e?

Powould be pleasad w2 answer any sguescilons,  Thank vou for
Ehe Cpportunill Lo appear.
FHE: Lo

Attarhmert

Excewer From BRI Hiexin, “AN ATHLETE'S GUIBE T0 AGENTS. INIHANA
UntvERaITY PrESS 11981

Question % What if I'at thinking about turning pro carly”?

Questions abott retaining an agent pose special problems for siudent.athletes who
consider turnink professional before their class graduates, Ralph Sampson reported-
Iv rejecied 338 million over six vears from the NBA after his sophomore year at
Virmnia, and he turned down the prospect of om even better contract after his
junior year. Isiah Thomas, Mark Aguirre, Magic Johnson. und Jomes Worthy chose
tn leave school early for pro busketball, Herschel Walker seriously considered sign-
ing with the Canadian Football League alter nearly winning the Heisman Trophy
as a froshman. He copsidered irying to play in the NFL. after his sophomore year.
but decided to stay at Georgia at least one more year. While most of the attention
has focused on undergraduate basketball players deciding whether to turn pro early,
if Walker or unother outstanding underclassman decides to sign o professional foot-
ball contract before his class #raduntes, a gituution similar to that in basketball
could quickly develop for college football players. The United States Football Leattue
stated that it would not sign undercinssmen for its initial season in 1984, But either
competition between the NFL and the USFL or o suit by an underclassman could
change the situation.

I professional football teams start signing undergroduates. college players will
need to be wary of agents who push them to sign early without thoroughly evaluat-
ing the pros and cons of that decision. Basketball players have faced the same deci-
sinn since Spencer Haywood went to court in 1971 to force the NBA to sign under-
graduates.

Consider the case of Yommi Sangodeyi. a 6 foot 10 inch 248 puund reserve center
for Som Houston State. After Sangodeyi's sophomore year. an adviser convinced
him to sign aletter 1o the NBA asking to be drafted in the June 1982 draft. His

only realistic hope of making the NBA was to stay in collége’ Before'the draft San-- -

godeyi asked the NCAA to restore his eligibilivy because he thought he had signed
enly to o to tFyoul sessions and summer camps. After two hearings, the NCAA re-
stored his eligibility on the basis that Sangodeyi had misunderstood the letter and
had no intent to become a pro. The NCAA also encouraged the :uihlete to leave
school because that is the only way the agent gets paid. The athlete can hire a
lawver, but only determined that the adviser was not an agent, but had acted only
as i friend who had known Sangodeyi since the adviser was a Peace Corps volunteer
in T.derta. An NCAA attorney described the case as probably the only circum-
stanees in which an undergraduate who asked to be placed on the dralt list could
regain his eligibility.

The interplay of the NCAA rules, desiined to protect the amateur concept. and
the NBA draft procuedure make the talented basketball player's situation extreme-
ly sensitive ancf difficult. Under NBA rules enacted after the 1981 season, teams
may not contact an undergraduate unless he has placed his name on the NBA draft
list. But once he has done so he forfeits his collegiate eligibility.

" Consider the situation in which a Ralph Sampson or a_Pat Ewing [inds himself
after his sophomore or junior year. He may choose to stay in school another year, or
to place his name on the NBA draft list. .t stake for him may be hundreds of thou-
sands gr even millions of dollars. his col.ege degree, and his overall well-being. At
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stake for the agent whir pevomes his representative may be 5 ta 10 percent of thit
wmeunt. At stake for his colioge vonch may be the opportunity loe his team to play
in the finnd four of Uw NCAA tournament, or o losing season und maybe his job, At
stake for the upiversity are the hundreds of thousands of dollors that an All-Ameri-
can basketball player van help generate throudh gate recvipts, television revenue,
und tournament revenues. At stake for the NBA teams that would like to deaft the
player may be the ability 1o win a division title o vven keep the franchise solvent.
In sum the student-athlvie’s decision may have o cumulative inulti-million-dotlar
impiwt.

Where enn the stulent-athlvte with only o vear or twa ol colleye educntion turn
for help in reaching his decision” Whiat help cam he receive without violating NCAA
rules? e can talk to agents, but he connot agree {o retain one. As one college conch
noted. many agenis wspecinlly those with few clientst will it the lawyer charges his
normal fees. The lawyer ean review offers il there are any) he con return the con-
tract. but he cannot make any vountereffers. The athlcte can usk bis coach to help,
but the coach probably is not experrienved in making major business deals, may be
leery of violating NCAA rules, and has o vested interest jn the athlete’s staying in
school,

One of the most respected college haskeball coaches, Dean Smith of the University
of North Varoling, told Washington Post reporter John Feinstein:

I think any voung man making a decision like that should have the advice of
counsel. [ don’t think it his 10 be an agent. It can be a family attorney or longtime

friend who prnuinely hias his best interests in mind. The players who left school

varly and had problems are, for the most part, the ones who left without really
knowing what they could get.

An undergraduate football player, such as a lerschel Wolker. will need more
legal advice than simply being told what kind of eontract he can expect. He will
need an experienved antitrust lawyer to advise him on the process of challenging
the NFL rule against signing undergraduates and on the likelihood of succeeding.
He may even need o labor lawyer for advice on how negotiations between the play-
ers’ unijon and manadement will affect the terms of any contract. The situation will
become even more comPlex and the stukes higher if the new United States Football
?ﬁguv signs undergraduntes who would otherwise be eligible 1o play college foot-

all. . .

The athlete should also talk with former teanmn about their experience., ns
professionils. Their 2dvice as to whedher the athle: v benefit more by playing
onother yvear in collesie or whether he is veady to vope with the life of a professional
athlete might be vital. : ) '

One of the risks of staying in college is that an injury will diminish or evea elimi-
nate an athlete’s professional value. One way to limit the potentially devastating
impact of an injury is to purchase insuraaee. Before purchasinil such insurance, an
athlete should be sure that he has not obtained the money for the premium in any
wity that violates the NCAA rules.

En summary. the student-athlete who is considering turning pro before his college
¢lass graduates should try to become as informed as possible and should be coun-
seled by an attorney.

- Senator SpecTer-Our final witness is Mr. John Toner, president, =~

NCAA. Mr, Toner is athletic director at the University of Connecti-
cut. - - - ) ' -

Mr. Toner, welcome. We very much appreciate your being with
us. Your statement will be made a part of the record. and we would
appreciate it if. in accordance with our custom, you would summa-
rize your statement and leave the maximum amount of time for
questions and answers.

STATEMENT OF JOHN L. TONER, PRESIDENT. NATIONAL COLLE-
GIATE ATHLETIC ASSOCIATION. AND DIRECTOR 'OF ATHLET-
ICS. UNIVERSITY OF CONNECTICUT.

Mr. Toner. Thank you, Senator Specter. I do have a summary of
my statement, which I would like to read to you.
Senator SpecTER. You may proceed.
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My, ToNer. Mr. Chairnuin, members of the committee, my name
is John L. Toner. | am current president of the National Collegiate
Athletic Association, the NCAA, and direetor of athleties at the
University of Connectieut.

| uppreciate this opportunity to present to you today the views of
the NCAA pertaining to 8. 610, the Collegiate Student-Athlete Pro-
tection Act of TSR3

The NCAA believes that in most instances the advantages to be
obtained from completing a college vducation lar outweigh the im-
mediate financial gain available from a premature professional
commitment. At the same time, however, the NCAA believes that .
student athlete should have the right to sign a professional con-
tract during his undergraduate carcer, il it 15 in his own long term
best interests to do so,

Accordingly, the NCAA never has had and does not now have .
rules pestrieting o student athlete from pursuing a professional
sports cuveer. NCAA rules define the point at which the student
athlete becomes a professional athlete. Once a professional in o
particular sport, an athlete no longer is eligible for intercollegiate
competition in that sport.

The NCAA rules consist of clear statements that young people
can understand of the circumstances in which a student athlete re-
linquishes his intercollegiate eligibility. In brief, a student athlete
becoines a professional whea he is paid {or participation in a sport,
enters into an agreement ol any kind to compete in professional }
athletics, agrees to negotiate a prolessional contract, signs a con. -
tract or commitment to play professional athletics, or contracts to
be reprewnwd by an apgeat in the marketing of athietic ability or
reputation.

The fuct that the contract is not enforceable, that the athlete is
not selected for protessional play, or that he later decides to with-
draw from the contract has no [\;e.lrmg on the conclusion whether
he has in lact become a professional. It is his action in tuking the
initiative to try to play professionally that determines whether or
not he has crossed the line into professionalism, not whether he is
successful in that endeavor,

The signing of Herschel Walker illustrates the application of
these rules. \bulker relinquished his collegiate eligibility in at least

two ways. First, he had an agent negotiate on his behalf with pro-
fessional football representatives, And second, he signed a contract

_ with the New Jersey Generals, a USFL team, to play professional
football.

The NCAA’s primary concern—-—

Senator SpecTeER. Let me  terrupt you at that point, if 1 may.

Mr. ToNER. Yes,

Senator SeECTER. Is it nod possible thot the NCAA rule was sell-
defeating in the sense that if Herschel Walker had not lost his eli-
gibility at that point, that he might have stayed ut college?

Is it not a very tough rule which provides no leeway for the col-
lege student to change his mind?

Mr. TonERr. Senator Specter, it is my opinion that when you get
to the cutting edge of any rule, at that point it becomes tough for
those people who are at tﬁe cutting edge, the decisionmaking.

In this particular case, I do not think so,

I1
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Senator SreeTER. There are miany contracts where consumers are
provided 10 days to change their minds, Here you have a particu-
larly vulnerable kind of person: n young age, o dilficult decision,
important career choices, lots of money, lots of concern for the uni-
versity. To hold a young athlete to that kind of situation is difli-
cult. The people on the other end of the contruct were willing to let
it stand or rescind it.

Mr. Tonkn. Yes.

Senator SPrcTER. Would it nel have been hetter had the NCAA
rules provided some flexibility there? i

Mr. Toner. Senator Specter, the NCAA rules do not preciude due
process hearings. However, there is no gray area between eligibility
and ineligibility. The University of Georgia's responsibility in that
case was 10 decide whether the student athlete was eligible or ineli-
gible. They decided he was ineligible.

At that point—at that point Herschel Walker and the institution
could have asked for an appeal of that ruling to the NCAA's eligi-
bility committee. Now, we have not had such an appeal in the
sport of footbnll or in the sport of professional contracting in the
United States heretofore. But we have had one in another sport in
another country. And it happened at a time when I was involved
on the eligibility committee.

But there is an appeals process. I think if he were concerned
about restoring his college eligibility, he could have talien that
option. Whether or not he would have been successful would
remain the question.

Senator SpecteR. But that really is sort of a hollow procedure, is
it not? He had to make a decision. That would have taken substan-
tial time. He might have found himself outside of the USFL and
outside of the University of Georgia. .

Mr. Toner. Well, I read one account where Herschel did indicate
that he knew the rules as well as anyone. But I would remind all
that annually all student athletes and every professional staff
member of an institutional member of the NCAA must go through
an exercise of reviewing the rules, of asking questions of the rles,
of signing offf the fact that they know and understand their cptions
all the way. o
~&nd "I believe in” this particiilar case, the student athlete” was
aware of what those options were.

Senator SPECTER. Proceed.

Mr. Tonegr. The NCAA's primary concern is that college student
athletes who sign with professional sports leagues often do not
complete their undergraduate careers and fail to receive college de-
grees. Moreover, many student athletes who turn professional
before completing their college education ultimately do not succeed
in the)r professional athletic careers.

Statistics are sobering: in both football and basketball, only

. about 1 percent of college seniors are successful in their efforts to

play professionally. It has been our experience that few athletes
return to complete their college educations once they have inter-
rupted it to play professional sports. The manner in which the
USFL has been structured will exacerbate this problem. The USFL
has indicated its intention to conduct an annual draft of college

o
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players that will take place prior to the beginning of the USFL
season, which is 1o begin in March of eaeh yoar.

Players who are drafied will be encouraged (o leave their instity.
tions prior lo completion of their senior year in order lo participate
in the spring in USFL competition. In addition, the NCAA believes
that the aetions taken by the USEFL and the attitude exhibited to
date by the league's leadership will encourage individuals aeting as
agents to contact undergraduate student athletes to try (o persuade
them to forego their semaining eligibility aond the eompletion of
their college education in order to obtain contracts with USFL
teams,

The NCAA strongly urges the USFL and other professionat
sports leagues to state clearly their governing policies and practices
with regard to the sigwing ol undergraduate student athletes and
then hold to those statements.

The NCAA is empathetic (o the position— -

Senalor SrecTeER. Suppose thuse ruies violate the antitrust Laws?

Mr. Toner. Well, what we are relerring to are rules of other or-
ganizations than the NCAA, So. speaking——

Senator SeectTer. Well, you are urging the USFL and the NFL to
adopt rules and stand by them.

Mr. ToNER. Yes, but——

Senator Srecrer, What is your adviee o the leagues il thewr at-
torneys tell them that their rules violate the antitrust laws?

. Mr. Tongr, Well, if { could see the rales that they are anticipat-
ing, [ would be able to comment. But on o broad——

Senator SrecTeR. How about if the leagues say the current rules
violate the antitrust Inws?

Mr. Tongr. Well, in the sport of football. it has not been tested,
and it has endured quite a few years, so that [ would say that it
has been treated as an advantage to both parties, the college stu
dent athlete and the National Feotball League. 1 do not know what
will happen in the future if we continue to grow in professional
feothall opportunities.

NCAA is empathetic to the position of college coaches, that the
drafting of athletes prior to completion of their college eligibility
disrupts the intercolleffiate sports program in which these athletes
compete. ” o - Lo

The NCAA is in favor of measures to reduce the pressure on col-
lege coaches and it does not want to encourage drafting of student
athletes who have not completed their college education and who
have eligibility remaining

Nonetheless, the NCA:\ does not believe that a student athlete
should be denied the opportunity to chouse to become a profession-
al player prior to completion of his undergraduate education.

If Congress wishes to insure the enforceability of professional
league rules encouraging student athletes to complete their under-
graduate education, the NCAA agrees that an exemption from the
antitrust laws would be necessary. We disagree with the suggestion
that the prohibitions implied by the Haviwood case can be avoided
by the establishment of some form of a screening committee to de-
termine, on the basis of skill, maturity or economic need. which
student athletes will be autherized to turn professional before com-
pleting their intercollegiate eligibility and which will not.

¢
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In any event, we do not consider this to be a wise policy. We do
not believe that the present number of student athletes who are
tempted to sign prematurely warrnnts the ndoption of a national
policy togrevent an individua! from having that choeice.

The NCAA remains principally concerned by the fact that there
are student athletes of many colleges who do not receive their de-
grees following completion of athletic eligibility. And NCAA
;_n?mber institutions are committed to improving this state of af-
airs.

For all these reasons, the NCAA does not support S. 610 in its
present form.

The bill would give the professional sports leagues unrestrained
license to adept whatever draft rules tﬁey choose with no assur-

nnce that the rights of others, most importantly student athietes,
would be protected. Qur position, however, does not imply opposi-

tion to any legislation on this issue.

If & proposal——

Senator SPECTER. Mr. Toner, may I interrupt you for just |
minute, please. There is a phone call that I must take.

Mr. TONER. Yes.

[Brief recess.]

Senator SPECTER. Thore was a snarl on the jobs bill, the Kasten.

amendment, and they had a unanimous consent agreement pend-
ing on the floor, and T had an objection pending which 1 had to be
consulted about. So, sorry for the interruption. You may proceed
again, Mr. Toner.

Mr. Toner. | am almost through with my summary.

Senator SpecTeR. All right. Fine.

Mr. Toner. To continue, the NCAA position, however, does not
imply opposition to any legislation on this issue if a proposal is de-
veloped which offers protection for student athletes’ rights while at
the same time permitting enforcement of league rules under which
professional sports clubs agree to exercise restraint in soliciting the
services of student athletes,

That concludes the summary, Senator, and I would be very
happy to answer questicns,

ATTORNEY CONSULTATION RIGHTS

" Senator SPECTER. Thank you, Mr. Toner. With respect to the

WCAA rule which prohibits a player from consulting with an attor-
ney, how can a college student understand what his rights are and
what his options are if he is precluded from consulting with an at-
torney?

Mr. Toner. He is not precluded from consulting with an attorney
at any time. The one thing he is precluded from doing is directing
alr)l lattorney or any cther party to market his name or his athletic
ability.

Sen):ator SpecTER. Well, that is a difficult conclusion to draw from
a rule which sa]vs. “Any individual who contracts or who has ever
contracted, orally or in writing, to be represented by an agent in
the marketing of the individual's athletic ability or reputation in a
sport no longer shall be eligible for intercollegiate athletics in that
sport.”
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The issue is whether he should contraet to engage in professional
sports. And the person whom he would naturally consult would be
an dgenl-altorney, And the question he has 1o decide is whether he
should enter inlo a contract Lo become a professional athlete.

Mr, Tonkr. Well, there is nothing (o prevent him, once he is
faced with a contract, from nsking an attorney's advice or any
other person’s advice on what that contract really means and what
his options might be.

Senntor SeEcter. But he does not face the contract issue until he
has an agent. Are you saying——

Mr. ToNER. [t seems to me that the previous—Willie Youny indi-
cated that he directly negotiated with o member of a football team,
not an agent, or not his agent.

Senator Sercrek. Well, if rhis rule obliges a man Jike Willie
Young to negotiate directly with a professional tootball team, isn't
that highly yuestionable as a matter of good policy?

Mr. Tone. Well, I would say it would be gyuestionable policy for
any student athlete that | would be coaching to do.

Senator SercTER. Sure. With all due respect Lo anybody on the
other side of any arromgement, @ student in that capacity ought to
have an attorney who is representing his interests, who can under-
stand the complexities of the transaction.

Mr. Toner. The NCAA does not dispute that. But at that
poinl——-—

Senator SrecTER. But your rule really flies in the face of that re-
ality. | think you could read the rule to say that belore a student
will contract with an agent, that the NCAA would permit him to
hire an attorney to give him advice as to whether he should con-
tract with an agent. But that is pretty tough stuff.

Mr. TonEn. Senator, later on in that same paragraph, the sen-
tence beginning:

Securing advice from o lawyer concerning a proposed professionu] sporys contract
chall not be considered conteacting for representation by an acent under this rule,
wnless the livwser represents the studont athlete in negotiations for such b contract,

Senator Specter. [ said that he could consult with an attorney. If
an agent comes to a player and says, 'l would like to give you
advice on becomigg a professional athlete,” the player cannot
avcept such advice under your rule: He can go to a lawyer-and.-say, ..
“should | consider hiring this man to be my agent.” Or il somebody
has presented him with a contract, as the Blitz did to Willie Young.
the player can then go to a lawyer and consult with him on that
conlract.

Bul in the real world attorneys are attorney agents who are
hoping to represent the person in becoming a professional athlete.

Mr, Toner. Well——

Senator SPECTER. | understand your point, and [ think you un-
derstand mine.

Mr. Tonek. [ do, and that is why we are at that cut*ing edge.
And if it were not right there, where would it be? | still believe
that whenever the decision point is reached, there is a similar cut-
ting edge. .

Senator SpecTer. Well, the content and likely impact of these
rules is obviously up to you and the NCAA. One rule which obvi-
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ously concerns me relates to o player’s right to be effectively repre-
sented by an attorney, an attorney who may be an attorney agent,
in order to make o ‘preliminary determination gbout whether to
turn pro. Another guestion I have is whether a young. inexperi-
enced youth shouldr’t be given some period of grace, an opportuni-
ty to consider the pros and cons ol these hard decisions, and per-
haps even the right to change his mind. I'm also concerned that
some of these rules may be difficult to vead and comprehend for
some college students.

. Mr. Tonek. Senator, if I may, at the very end of the paragraph
that we were both reading from. there is a reference about revi-
sions made in Aupgust ], 1974, January 17, 14976, and January 10,
19749, and also references to cases. If I may, I would like to add

. numbers of casuy that your staff could consider that relate to the
use of agents, professional contracts.

Cases Nos. 3 and 4 do not relate to the things that we are talking
about todsv sutrounding Herschel Walker. And there are refer-
ences at the end of the paragraph. But 32 and 33 may. But in addi-
tion to those cases 15, 16, and 17, 18, and 19, cases 27, 31 could be
added that could clarify many of the questions that you may have.

Senator SPECTER. Mr. Toner, the concern I have is tl.at if Her-
schel Walker or Willie Young picks up these NCAA rules and sees
all of these cases, sees the revisions, sees the rule, he might not
know quile what to do. it micht be pretty hard for him to really
understand such a rule, and ¥ therc were a simpler arrangement
where he could consult with and be adyised by someone at an earli-
er stage, my suggestion to you is that this might be desirable.

It may coine to pass that there wil] be another date following the
word “‘revised.”

Mr. Toner. Well, we meet annually. and we change a lot of rules
each year. This one has been rather dormant. We have not had
this kind of a question about this rule until this day.

Senator SpECTER. Sure.

Mr. Toner. But I just do not want you to feel that I am leaving
thiz hearing without repeating the fact that one can seek advice
about interpretations and about professional contracts without en-
dangering eligibility for intercollegiate activity.

... Senator SpeCTER. -Well, I agree with--you-that there are lines
which can be followed by someone who is well advised, put it is a
difficult line, given the faci that the beople who are in the field are
agent attorneys who are really looking forward to pushing the
player into professional athletics.

Mr. TonER. Yes: sir.

Senator SPECTER. That is the reality. and that is the difficulty.

Mr. Toner I was particularly struck by Willie You..g's state-
ment that he did not choose to consult with people at the Universi-
ty of lllinois about all of the decisions that led to his unfortunate
exggnence. ) )

nator SpecTER. Well, [ think there is a lot of pressure on these
young men at that pacticlar time, and it requires a lot of talk by
a lot of us to see if we can structure an arrangement where there
is more equity. m .2 advice, and a better general result.

We very much appreciate your being here, Mr. Toner.

[Prepared statement of John L. Toner follows:]

8.
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Preparen STATEMENT OF Jorm L. Tonewr

Mr. Chairman and members of the Committee, my name is John
L. Toner. I am the current President of the NHational vollegiate
dthletic Association (“"NCAA")., an association of 961 colleqes and
universities., allied athletic conferences., associate institutions
and affiliated or9anizations. I am algo Director of Athletics at
the University of Conpecticut. [ appreciate the opportunity te
present to you today the yiews ©FE the NCAA on §. 610. the
Collegiate Student-Athlete Protection Act of 1981].

In light of the recent action of the United States Football
Leagae ("USFL"} permitting one of its teams to sign a student-
athlete, Herschel Walker. to a professional football contract
pefore his collediate eligibility expired. the NCAA wishes to
make ¢lear its view that in most instances, the advantages to be
obtained Erom completing a college education far outweigh the
immediate fipnancial galns available from a premature professional
commitment.

It is the Position of the HCAM that student-athletes should
be encouraged to complete their college educatige. At the same
time. however, the NCAA believes that a student-aihlete should
have the right to sign a professional contract during his
undergraduate career if it is in his own long-term. best
interest to Jo so. Accordingly, the NCAA never has had and does
not now have rules restricting a student-athiete from pursuing a
professional sports career, Similarly. the NCAA neither has nor
seeks any agreement with professional gports leagues to preclude
or limit the opportunity of a student=athlete to “turn
professional .

The MCAA Constitution provides that a basic purpose of the
NCaA is "to maintain intercollegiate athletics as #an integdral
part of the educational Program and che athlete as an integral

part of the student body and. by so doing. retain a clear line of

demarcation between collefe athletics and professional sports.*®
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Consistent with this PolicY., NCAA rules define the Peint at which
a student -athlete becomes a professional athlete. Once a profes-
sicnal in a particular sport. an athlete no londer is eligible
for intercollegiate competition in that sport. The NCAA rules
consist ¢f clear statements that young People can understand of
- the circumstances in which 3 student-athlate relinduishes his
intercollegiate eligibility. The HCAA publishes a szhort summary
of its rules relating to amateurism and eligibility in a pamphlet

entitled A Guide for the Collede-RBound Student-Athlete. The

nation's high schools and NCAA member colleges and universities
distribute this Pamphlet to prospecfiue studept-athlietes during

the recruiting process. We have provided the Committee the most

recent editions of the pamphlet and the NCAA HManual, which
contains NCAA rules and interpretatiéns thereof.
In prief., NCAA Tules provide that a& student-athlete becomes _
a professional when he is paid for participation in a sport. -
enters into an adreement of any kind to compete in professional
athletics., agrees to negotiate a professional contract. signs a
- contract or commitment to play prefessional athletics, or
contracts to be repreésented by an agent in the marketing of his
athlétic ability or reputation. In other wcrds, & student-
athlete =—cosseg the line from amateurism to professionalism when
he takes the initi;tive to necome a professicnal.
The $ignind oF Herschel wWalker illustrates the application
of these rules. Walker relinguished hig ccllegicte eligibility
in at least two wavs. First, he had an ag9ent negokbiazte on his .
behalf with professional Evotball representatives. Segond. he
signed a gontract with the Wew Jersey Generals:, a USFL team. to
play professicnal football.
A student-athlere does not turn professional simply by Tre-
ceiving an offer from a professional sports league or securing
. advice from ap attorney concerning a proposed professicnal sports
contract. It is only once the student-athlete affirmatively
takes steps to cffer his services to professional sports teanms

™ i)
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that he i- considered to have become + professional. The fact
that the contract is not e¢nforceable, th.t the athlete is pot
selected for professional play or that he later decides to
uilhdraw from the contract haz no bearing on the vonc usion
whether he has become a profersional. 1w iz his action in taking
the initiative to try to play prafessionally that determines
whether or nct he has crussed the line jpto professionalisme not
whether he is successful in that endeavor.

The NCAA's Primary concern is that college student-athletes
who sign with professional sports organizations often do not
complete their ndrrgroduate careers and fail to receive college
dedrees. The NCAA is more toncerned with the possiblity that a
student=athlete will not compliete his collage education than with
the Possibility that he wili not complete his eligibility.
Moreover, Mmany student-athletes who turn professional before
completing theit college eligibility and their collede education
ultimately da not succeed in their professional athletic careers.
The statistics are sobering. 1n both football and basketball.
cnly about one Percent ©f collede seniors playing those sports at
NCAA m;mber colleges and universities are successful in their
affarts te play professionalily.

Although statistics are pot available, it has been our
experience that few athletes return to complete their college
education once they have interrupted it to play professional
sports.

The manner in which the USFL has been structured will
exacerbate this problem and is likely to result in a marked
increase in the number of student;hthletes whe do not complete
their educational careers. Net only has the USFL permitt;d a
student-athlete with eligibility remaining to si9n a professional
contract prior to his graduation from colleger it also has
indicated its intention to conduct an annual Araft of collede
players that will encourage the selected individuals to leave

collede prior to completion of their senior year. These annual

.~ 99
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draft sessions will rake place prior to the beginning of the USFL
season. which is to begin in March of each year. and the players
who are drafted will be encouraged to leaye their institutions in
order to participate during the spring in this competitioq.
Colleég footkball players who have ~ompleted four seasons ©f
eligibility in the fall of their senior year thus are more likely
to leave college after their seventh semesters before their
graduation from college, in ap effort to play professional foot-
ball with a USFL team than they would be in the case of NFL
teams. where both practice and the playing season take place
afeer the ¢lose of the academic year.

In addition, the NCAA believes that the actions taken by the
USFL: and the attitude exhibited to date by the leaque's leader-
shiP: will encourage individuals acting as agents to contact
undergraduate student-athletes to tTy to persuade them to forgo
their remainind eligibility and the completion of their college
education in order to obtain contracts with USFL teams. Although
premature signings with other professional sports leagues have
veccurred. those leagues have avoided many potential problems by
announcing their policies and practices and adhering to them.
thus allowing affected parties to plan accordingl¥. Based LpPon
the USFL's record to date: it is not certainp that the USFL is
prepared to do that.

The NCAA strongly ur9es the {sSFL and other professional
sports leagues to state clearly their governing Policies and
practices with regard to the signing of undergraduate
student-athletes: and then to hold to those standards.

The HCAA is empathetic to the position of many collede
coaches that the drafting of athletes prior to completion of
their college eligibility disruPts the intercollegiate sports
program in which those athletes compete. We understand their
concern that the action of the USFL in permitting the signing of
Rerschel wWalker may lead to widespread recruiting of college

football players in the absence of professional leadque rules
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barring such recfuitment. The HNCAS is in favor of measures GO
reduce the pressure ©h colleae coéches and it does not want to
encourage the drafting of student~athletes who have not completed
their collede education and who have elidibility remalning.
Nonetheless, the NCAA does not believe that & Student-athlete
should be denied the opportunity te choogse to become a profes-—
sional player pricr to completion of his underdraduate educa~
tion.

If Congress wWishes te ensure the enforceability of profes-—
sional leadue tules encourading student-athletes to complete
thetir undergraduate education, the NCAA agrees. based upon the
Spencer Haywood case’/ ang advice from its ledal counsel.s
that an exemption Erom the antitrust laws would be necessary, We
disagree with the suggestion that the prohibitions lmplied by the
Haywood case can be avoided by the €stablishment of some form of
"screening committee" to determine -- on the basis of skill.
maturity or economic “need” -- which student-athletes will be
authorized to "turn professional' before completingd their
intercollegiate eligibility. and which will not, In any event.
we do not consider this to be a wise policY.

We do not believe that the present number of student-
athletes who are tempted to Sign prematurely warrants the
adoption of a natiomal policy to Prevent an individual from
havind that choice. The HChA, however, Temains principally
concerned’ by the fact that there are student=athletes at man¥
cofleges who do not receive their degrees following completion of
their athletic eligibility, and the NCAA member institutions are
committed to improvingd this state of affairs.

I would he Dleased to answer any questions that Committee

members may have.

* 7 Denver Rockets v. All-Pro panagement. Inc.. 325 F., SupP.

1049 (L.D. cal, 19711,
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June €, 1981

The Honorable Strom Thurmond
Chairman, Commiktee on the Judiciary
Uaited States Senate

218 Russell Senate Off:ce Building
Washington, 0.C. 20310

Pr1 5. 610

Dear Chairman Thurmond:

This fctter will provide additional information and
clarify the position of the HCAR on certain Points raised
during the March 17 hearing chaired by Senator Specter on
the Collegiate Student-athlete Protectlon Act of 1983 (S,
610} .

An accurate summary of the principles adopted by the
NCAMN ‘menbership, concerning the point at which a student-
athlote professionalizes himself, is that he becomes a
professicnal in a sport {and no longer is eligible for
intorcollicgiate competition in that spOrt) when he takes or
initiates conecious affirmative stels tn negotiate or ¢nter
inte a professional contract, parkicipates as a professional
athlete, or receives remuncration for sports participation.
More Passive activities short of these steps do pot result
in Professionalization., Morfeover, in those limited number
of instances in which a studeant-athlete unwittingly has
professionalized himself, he normally is able to regain his
Lhtercollegiate eligibility through appeal to internal HCAA
bodies. .

NCAA constitutional and bylaw princiPles in this arsa
are drawn in such a fashion 2% to accomPlish two PurPoses
deemed important by the BCARL membership: (1) to provide a
clear and readily understandable line of dumarcation between
amateur and professional scatus, 2nd (2} to Provide major
disinzentives to Prospective agents or other representatives
of professional sport becoming involved inm the educational
Process. .
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Thus, as I explained in my statement to the Committee
an March 17, NCAA rules specify the following instances in
which a student~athlecte relinguishes college eligibility in
a sport:

~- if he receives or agrees teo receive
peyment for participation:

-~ if he agrees to compete in professionzi
athletics or to negotiate a professional
contract;

=~ if he directly or indirectly uses his
athletic skill for pay: signs a contract
to play prefessiopal athletics in a
sport: or plays on a prefessional athletic
team; or

-= if he contracts orally or in writing for
an agent to reprelent him in the
marketing of his athletic ability or
reputation.

rReceipt of an unsolicited offer from a professional
ciub or a preofessional sports agent does not affect the
eligibility of a student=athlete. Correlatively: a student=
athlete is permitted to contact a professional club to ask
tte club what his value would be in the event he were to
Gecide to professionalize himself, He would become a professional
under these Circumstances only if he followed up a professional
offer by thereafter attempting to negotiate a better offer.

During the March 17 hearing. some confusion appeared to
exist as to the entitlement of a student-athlete to consult
an attorney and still retain his eligibility. The NCAA
Constitution expressly states that a student-athlete may
contact an attorney for advice about an offer from a profes-
sional ¢lub without jeopardizing his eligibility for inter-
collegiate competition. Similarly: such an attorney for a
student-athlete could be employed to contact a professiocnal
team to attempt to determine the student’'s value as an
athlete == just as the student~athlete is entitled to
contact the team himself.

In general fterms, NCAA rules in no way limit the right
of a student-athlete to explore with his attoraey. his
coach, other athletic department personnel., or persons other
than those acting as representatives of professional sports
teams: the process by which he might become a preofessional
or the desirability of his becoming a professional. In this
context, a student-athlete jis considered to have professionalized
himself only whén he instructs his attorney, or some other
agent acting on his beshalf, to nedotiate with a professional
c¢lub for purposesiof hecoming a professional athlete.

\
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The line between professionalism and eligibility for
intercollegiate play must be drawn somewhere, and it has
been incumpent upon the NHCAA membarship to determine wheare
that line should be drawn. Without argument. che NCAA
membership has drawn the linc at a point whieh equates
virtually any conscious affirmative steps toward the mark-
otind of athletic ability, either with or without the assist-
ance of an attorney or agent, with loss of intercollegiate
eligibility. At the same time, however, the student-athlete
is permitted -~ without risk of loss of eligibility -- fully
to explore with competent advisers the meaning and intent of
NCAA rules and the poteutial benefits which might acerue in
the event he were to decide to professionalize himself.

There is no doubt, moreover. that the NCAA membership
believes that it ic not in the interest of =tudent-athletes:
intercollegiate athletics or the educational process for
NCAA rules to authorize the involvement by agent-marketers
of athletic talent or representatives of professional clubs
in tha decision-making process. Contrary to allegations
made by some., the NCAA rules in this respect are not intended
to require studentc-athletes to exhaust their eligibility in
intercollegiate athleties before pursuing a professional
career. Rather, they are designed to permit the student-
athlete to consider the fundamental issuc of professionali-
zation under Circumstaneces in which he has basic information
necessary te decide that issues without being subjected to
the pressurcs that can arise from the iavolvement of an
agent whose sole incentive ordinarily would be the reaping
of rewards from a decision to professiopalize.

(Question was raised at the March 17 hearing as to why a
student-athlete. once having eonsciocusly made the decislion
to professionalize himsell, should not be allowed to "change
his mind” and reestablish himself as eligible for intercol-
legiate competition. The answer to this question is twofold:
(1) adoption ©f sach a principle would completely open the
door to prospective agents and other representatives of
professional interests to hecome involved in the educational
process in general and in the student-athlete's decisjion-
making process in particular; and {2y sueh a principle would
invite endless debate ang necessary decisions as to how [ar
the student-athlete would be permitted to negotiate for --
and indeed pursue -- a professional career before he no
longer would be eligible to regain his eligibility for
intercollegiate play. If Herschel Walker. having consciously
decided to Sign a professional football contract. were
permittegd to regain his eligibility for intercellegiate play
two days later {before he had ever stepped onto a professional
praetice f£ield), should he then also be entitled to regain
his cligibility if he were to participate in professional
practices and then recant, participate in some professicnal
games and then be *cut*, participatue in a professional
season, and SO on?

PAFullToxt Provided by ERIC
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mdditional guestion was raised during the course of the
hearings whether studeont-athletes in fact understand the
NCAA rules relating to professionalism, My own view is thak
except in rare instances, they understand them very well.
Both the NCAA and its members make major efforts to inform
studen.-athletes concerning NCAA rules and the limits they
impose. For example, through its Professional Sports
Liaison Committee, the NCAA has worked with an attorney to
prepare a volume for students that explains NCAA rules and
provides information about selecting an agent. In addition,
the NCAR staff is available, and is known by every NCAA-
member institution to be available, to the institutions and
their student-athletes to answer gquestions concerning the
application of WCAA rules.

Similarly., the NCAA members themselves have been aggres-
give to insure that their student-athletes understand NCAA
rules, Coaches and other athletic department Tepresentatives
review NCAA rules with student~athletes at least on an
annual basis, and are continuously available to respond to
specific gquestions and to offer advice to student-athletes
concerning the process of becoming a professional. It
simply is not ¢redible to assume that a student-athlete of
Herschel Walker's c¢aliber has not been given the opportunity
for detailed review of the NCAA rules concerning profession~
alism == particularly in light of the fact that it can be
assumed that his coaches themselves possess 4 major interest
in his not unwittingly professionalizing himself before
completion of his intercollegiate athletic career.

1t seems apparent that Herschel Walker's decision to
become a professional in the middle of his junior year at
the University of Georgia provided the impetus for the

introduction of $. 610. AS is trpe of outstanding student-

athletes generally, Mr. Walker in fact was well-versed in
the NCAA rules on professionalism. 1 am advised that he
discussed the rules with his coachs Vince Dooley, and with
other members of Geordia's athletic department. buring his
sophomore year, when he was considering whether to sue the
Marional Football League in connection with its draft rules,
the NCAA staff spoke on at least three occasions with Mr.
Walker's attorneys Jack Manton. concerning the HCAA rules --
in order to assist dr. Walker and his attorney fully to
understand his options concerning <continued collegiate
eligibility.

I understand that before Mr. Walker actually signed his
contract with the New Jersey Generals, he did not seek
advice from his coach or the NCAA., Nor does it appear that
the wrocess by which he professionalized himself was the
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rosult of some allegedly obscure "technicality” in NCAA
rules —— he and his attorney clearly understood the NCRA
rules, and he clearly demonstrated an intention to play
professional football by signingd a contrack with a pro-
fessinnal football team.

Unlike Mr. Walker's case., there are a limited number of
instances in which a student-athlete -~ either because of a
lack of advice OT more often because Of incorrect advice —-
unwittingly takes a step which results in his having profes-
sionalized himself upder NCAA rules. A procedure eXists
within the NCAA structure to deal with these instances: if
a student-athlete, having professionalized himself, wishes
to attempt to redain his eligibility for intercollegiate
athletics, he is entitled to a hearing. before the NCAA
Eligibility Committee, for a review of his status. The
determinaktive question in these cases generally has been
whether the student-athlete in fact intended to profession-
alize himself -— in which event the Tommittee has not restored
eligibility -- ©or, as is more often the cCase in appeals
pefore 1t, whether the student for Some reason had not
formed an intent to become a professional -- in which event
the Committee has generally authorized the restoration of
eligibiliky.

f

Phe Eligibility Committse has restored the eligibility
of the student-athlete in question in twenty-two of the
twenty-siX cases concerning amatsurism heard by the Committes
since 1979. For eXampie, the Committee restored the eligi-
bility of a prospective student-athlete who had participated
in a professional baseball ¢amp. The young man had attended
the camp at the urging of friends and school administrators
in his home town and had not intended to become a proféssional
baseball player. He did not sign a ¢ontrag¢t or commit
himself to play professional baseball.

In ancther case, the Committee last summer restored the
eligibility of a student-athlete who had not read the lettar
that he had signed submitting his name for the NBA “draft,
The athlete was misled by a consultant to believe that he
was simply requesting the opportunity to play during the
summer in rec¢reational playing centers against NBA players,
and that such activity would not affect his collegiate
eligibility. Upon learning what he had done, the athlete
withdrew his name prior to the draft. The Committee found
that the student-athlete was Seeking the opportunity to
improve his basketball skills by participating against
talanted players: and had not intended to become a professional
player at that time. The Committee expressed concern that
the univeérsity. which was a new NCAA member, make greater
efforts to educate its student-athletes about NCAA eligibility
rules.
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Finally, I would simply like to make reference to a

subject that 15 at the heart of S. 610 —-- that is, gradu-
ation rates for student-athletes. In 1975, the NCAR commissioned
the American College Testing Program to study the five-year
?raduation rates from n representative Sample of male students.

ncluding both athletes and nop-athletes. The study was
released in April 1981. The Tresults show that an average of

52 percent of athletes graduated, whereas an average of 4l.5
percent of non-athletes graduated. Attached for the Committea’s
reference is a copy of the study.

. 1 appreciate this opportunity to supplement the NCAA'S
testimony on S. 610, and ask that this letter be inceorporated
as a part of the record of proceedings. We would be pleased
to provide any additional information you or your staff may
wish t0 have. )

Very truly yours.

7 Jewitn,
Ll T @D
John L. Toner

JLT/dmh
Attachment

cc: The Honorable Arlen Specter
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Natianal Collegiate Athletic Assecialion
SurveY of Graduation Rates After Flve Years

for Mates First Entering CoYleGe fn Fa¥1 1975

Apri} 1961

Prepared by
Institutional Services Department
Research and Development Divisign

American College Testing Program
Jowa City, Towa

1HE PROBLEM AHD PURPQSE OF THE STUOY

Background and Data

In the Spring of 19?5: the NCAM entered intd an aOreement with the -
American College Testing Pre -am to surveY the member colleges of the #CAA
w Tearn i the graduation rates of student_ath?etes wno win varsity athletic
awards are cOMparable to the graduation rates of non.athlete male students.
The survey was maited to the athletic directors of 692 member colleges of the
NCAA, After two follow-up letters. usable data wére received from o total of
17% member <olleges. Because of the poor pesponse rate, the statistics had
to be {nterPreted with caution since data from responding colleges may have
differed from _pon-resDOuding calleges.

At the time the results of the surveY¥ were Shared with the ncaA Tt was
recommended by ACT that khe study may have provided more yalyable data if
aprartunity had been Jiven to the coileges to track entering fresh’mn students
over 4 period of time. (uring the Surva¥ process, man¥ colleges indicated to
acT {5PrinG 1975) that records were not available or were ver¥ difffpu_lt to
find. i addition. m2oy colledes indicated that they were not prepared or
organized to respond to @ syrveY which reQuired so man¥ pours of clerical
avditing of records. ACT believed that if colledes would be able to Plan the
clerical tasks associated with tracking the progress of male students. the

-infarmtion woulg be ioproved. o addic.on. collefes would have the Oppor-
tunity to et & clear Picture 0f the work fnvolved before theY adreed to
particibate. : I

As a result. the MCAA enptered into 2n agreement with ACT in the Minter of
1975 to study the S-year Oraduation rates Of a representative sample of male
studants (both athlete and non-athlete) at particifating HCAA coYlefes and

: | ©03108
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universittes. Initially, ACT and MrAA declded to sclect 9 random sample of
200 institutions from Divisions I-1!1 to be included in the study. A total
of 125 roliedes were selected from pivision 1, 50 were selected from Division
11, and 25 were selected from Division 171, These fnstitulions were sent 3
1etter of fnvitation tD-Dartilf.:ipate {0 the surve¥ in April of 1976 {see
ApPerdix A} alopn@ with & memorandum from prasident Jobn A. Fuzak (Appendix B)
that futlined the purPpse of the syrve¥. A total of 115 coileges and wniver.
sities aGreed to ParticiPate in the surve¥. 1IN some C3ses the Director of
Athletics asked ACT to send the Survey materials to & more aPProPriate office
on the camPys for record-keeping activities. The rest of the colleges co.
ordirated the data collection activity through the Office of the fHrector of
Athletics. he letter of instruction {APPendix ¢), Procedures to be followed
ih collectind and recoraing data {APPendix 1}, and am aPProbriate number of
su=vzy fores (APPendix E) were mailed tp the 115 colleges in May 1976,

Durind the course af the five year data collaction efforts ACT sent a
capy of the Previous Yesr's comPleted roster to the individual colledes that
actually returned data to ACT. A few Colleges elected ta maintain their gwe
r'ecords.lbut most coileges retyrned the data after several additional efforts
wera made by ACT to remind the colledes of tha importance of the stud.Yl‘

A t¥Pical letter sent to the collefes each Year is rePorted in APPendix
F. Data were received covering the S-yedr period after reDeated efforts by

Phone and mail from 46 collefes and universities.

Refated Research
, Recent research h2s been rePorted by Pantages and Creedon {1978) that
indicates only 4 out of 10 students Who enter 2 S011ege in the United S.ates -
Sraduate four years later. F"wther- they regort that oventually abgut 5 of
the 10 entering students will graduate from the same colleSe. The¥ rePort
that of the § students who leave a college altbgether.nfour will re-earol)
at # different colleges and of those four enrolless. ORYY two will graduate.
Eckland and Wisenbaker (1979) reported that of those who entcred acadenic
programs in the fall 1972, 39% had obtained & bachelor's dedree hy October
1976, 26% were still enrglled, and 35% had droPPed gut. Women were more 1lkely

L]
than men t0 have oraduated on schedule. A5 rePdrted Tn the article by Pantages

and Creedom. earlier studies by $.oerskill {162} and Eckland (1954} reported
that after four years of college onl¥ 37% of the eatering freshmen actually

graduated from the collede. However. the rates of atirition for men and wemen

Q
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differ. Some researchers have {ound that men tend to drof out more than womens
and in gther studies women droPPed out more frequently thar men.

A recent stud¥ On Sraduakion rates by sex was reforted by Hewlon and
Gaitther (1980), based an students uho entered California State Lniversity,
Horthridge. Based on stydents who entered from Fall 1971 throudh Fall 1977,
the authors reporked that males revealed 2 more positive persistence rate
than did females. They reported 32% of the males who first entered college
in the Fall of 1971 were still earglled after the BEth semester, whereas only
29% of the females were stiil enrolled.

Cope (19738) reported recently that althoudh Sross aatianal retention rates
have remained relatively constant, there are substantial differences in rates
of retention amond different tyPes of coliedes. The most selective {nstitutions
generally having substantially higher rates of retention. The range of
retention rates rePorted by Cope is illettrated in Table 1.

mmmmmm—————— mmmmm———— rmmm et m———— B mmmmm e ————— i m e A ——— .

TABLE 3

Estimated Retention Rates According to [nstitutignal Se1ecr_iv1tya

Percentage Graduatin® Percentade Graduating

In four Years At Within 10 Years At
Type of Institution Initial Institution Same Institution
Most Selective Private 8- 90-95
Large State Universities 30.45 50-70
Regtonij State Univarsities 15-25 A6-45
Public Community Colleges 15-252 10-15°

%Rates are sstimated from data in follow-up studies by Astin (1972, 1975},
B2y2r and others {1973), and Newwan {1971}.

bG\!‘c\duation from a two-Year program in two years.

cGrenduat-mrl from a four-year program afier transfer.

Beal and Moel {1980) surveved officials a2t 990 colledes tO getermine what
efforts work best to retain students. Part of their surveY reduested collede
officials to repori graduation rates after five years of collede. They rePortad
collede Graduation rates after five Years of college from S6%.77%.

It seems clear that wide variation exists in the graduatien rates of indi.
vidual collegess but that generally one might exPect between 35%.43% of the

mile seudents to bave Jraduated from the institution they originallY entered

110 i1}
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five years earlier. The purpose of this survey was to determine 1f freshmen
athietes tended to graduate after five years at a rate similar to that of non.

athlet.s. The data were examine¢ by sPort, as well as over 211 Sparts.

RESILLTS

Educational Mador )
Each year durind the survey ACT received updated i‘nfomation about the )
enrelIment status of the male students beind tracked n the study. Colleges
were asked to verify previtus data reported to ALT regarding academic mator. h
enrolnent status. and sport QarticiPation. For purPoses of this reports the
entollment status was anal¥zed for the male students from the 46 <olleges
according to their Sport status reported for the Fall of 1975. In other words,
we tried to determing the Status of students who began & program of athletics
when they first entered college,

The data in Table 2 describe the enroiiment status of the entire sample
of 35,365 males by last repOrted educational major. The educatiopal fields
with the largest five-Year Sraduation rates were: foreign Fanguage. soeial
science. busipess and comMarce, ang engineering, The graduation rate across
all collefes was 42.4%, which compares fzvorably with prévious research. [t
is iMportant to note that 14.4% of the men were Still taxing class work {n the
Spring of 1480, As a resalts & total of 56 5% of the man who first ertored in
the Fail of §975 had not dropped or traasferred to angther colle9e.

Table 3 rePorts the enrollment Status of athletes across the 46 eolleges.
A total of 52.0% of the athletes who first enterad the 46 colledes 1n the Fall
of 1975 had graduated by Spring 1980. As of Spring 1980, only 3512 of the
total droup of athletes had droPped or transferred From the cal_lege in whick
they initially enrolled n the Fall of T975.

The enrsllment status of male mon-athletes (32,419} {5 reported by educa-
tional maJor in Table §. The educational fields with the Sreatest ProRortion

of graduates during the five-year pericd in descendind order were: forei9n




TABLE 2

Distribution of Enrcllment Status in 46 Colledes of A1l Hales,
as of Spring 1980, Who First €ntered College tn the Fall 1975

Enroliment Status Across Colleges
{In Percent)

Education Major 1978-79 Enrolled  Dropped/Transferred  Graduated

ASrieul ture 14.1 az2.0
Architecture 23.1 46.3
Biclogical Science 14.3 48.1
Bus iness-Commerce n.?
Communtcations 13.3
Computer/Information

fducation .
Endl neering 16.7
FinefApplied Arts

Foreign Language

Health Profession

Home fzgngmics

latiers

Hathematics

Physical Seience

Community Service

Social Science
Trade/Industry/Technical
General Studies

Other 5903

Total 36,365
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TABLE 3

Distribution of Enrollment Status in 46 Colleges as of
Spring 1980 for Hale Athletes Who First Entered College
in Fail 1975

Erroliment Status Acrpss Colledes
Tin Percent;

Dropped/
Group i) Enrolled Transferred Graduated

A1l Male Athletes 4065 12.9 ki SZ.4
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TABLE 2
Bistribution of Enrolliment Siatus in 46 Colleges of Hale Non-Athletes,
As of SPring 1980, Who First Enterpd Colledge in Fall 1975

Enrolliment Status Acrass Colledes
[Tn Percent])

Education Major 1978-79 Enrplled  Dropped/Iransferred  Graduated

Rariculture 14.7 43 42.2
Architecture 32.4 43.4
Bfological Scignce 8.4
Business/Commerce . 1.4
Communications 40.9
Computer/Information 7.4
Edacation 40.2
EnQineering 30.7
Finefapplied Arts 491
Fareign Lanquage 6.2
Healtr Profession 49.2
Borg Traramics 50.1
Leznirs

Mathematics

Physical Science
Community Service
Social Science
Trade/industry/Technical
General Studies

Other

£
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Total 32,419
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*Ta be inctuded in this taple the institution had to report the educational major
far the student.

language. social serviece. business and commerce, and engineering. Overall,
41.5% of the non-athletes had Graduated hy Spring 1980, and 14.5% of the non-
athletss were Still enroiled. -

The graduation rates for male athletes in the allﬁ EO'I'Ieges by last reporte}j
educational majJor are given in Table 5. The educational majors in which the
Greatest pidportion of male athletes Sraduated were: foreign language, sgcial
science, business and cammerce, Ph¥Sical science.“and computer/information
seience, "

Inspection of the results Shown in Tables 4 and 5 indicate that male
athletes graduated at a higher rate [50.1) at the 46 ¢0lleges than was trye

of male non-athletes {41.5),

Type of Spore
In addition tO knowing the drzduation rates of athletes &nd non~athletes
by edurationzl major, it {s important to know the graduation rates of athietes

represented in various Sports. The dars in Table & report the S-year enroll-

21
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ment states of all male athletes across the 46 colleges included in the study.
That is the data were collapsed intp one larde poa! of athletes, the tatal
beim) 3963. The data have been Teported for several major sports, and the

data For all additicnal sparts activity have been collapsed into ane droup
calied “all pther Sports™. Althoudh the 9raduation rates for athletes involved
in foothall and basketball were sidnificantly less than the Graduation rates

for male athletes in other sports, the rate at which the athletas at these 16
col1egas graduated compares very faquably with graduation rates of all students
from previoys research studies. A greater proportion of athletes who Partici-

pated in football were still enrolled than was true for other sports.

TABLE 5

Bistribution of Enreliment Status in 46 Colledes of Mate Athletes,
A5 of Spring 1980, Who First Entered College in Fall 1975

CEnroliment Status Across Colledes
; In Percent)

Education Major 1979-80 N Enrolled  Dropped/Transferred Gradvated
Auricul ture 38 7.9 52.6 3.5
Architecture 35 14.3 t1.3 - 14
giotudical Science 207 3.0 3.4 56.5
Busipess/Commerce B30 1.7 30.2 59.2
Communications 70 18.6 31.4 50.0
Conputer/Information 35 (142 20.0 65.7
Education 400 t20.7 16.1% 3.2
ingineering 444 6.0 23.4 69.8
Fine/Applied Arts 51 7.6 47.1 5.3
foreidn LanOuade 9 -- -- 100.0
Health Profession 19 23 38.5 38.5
Home Economics -- -- -- -—
Letiers 150 7.1 35.3 57.3
Matkeratics 59 6.8 25.4 67.8
Physiizl Ccience 192 0.9 26.9 B2.2
Czmumi ty Service 115 20.7 45.7 3.6
Soeial Science 570 11.1 20.8 68.1
Trade/Industry/Technical ag 231 56.4 20.5
General Studies 12 25.9 61.7 12.5
Other 522 18.2 €6.5 15.%
Tezal 3946* 1L6 36.4 §0.1

~To be included in this table the institution had to report the educational major
for the student.

22-849 0 - 83 - 8
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TABLE & S

Ristribytion of Enroliment Status in 46 CoVieges a8 of Spring 1580
For A1l ¥ale Athletes Who First Entered College in Fall 1975--By Sport

Enroliment Status Across Colledes
{Tn Percent]

Soort ] Enrolled Oropped/Transferred  Graduated
Football toa? 16.4 w.? 2.9
Basketbail 08 12.3 45.8 41.9
Hrestling 297 13.5 9.1 4.5
Baseball [ %) n.2 42.2 4.6

Track 522 14.6 LR 50.8
AT Other Sports 1426 11.8 0.5 51.7
TOTAL 3963 13.5 36.6 9.9

*To be included in this tahle the institution had to report the sport
for the student.

The median graduation rate for the §adividual colleges included ¥n this
ttudy are repOrted fn Table 7. The median college S.year 9raduation rate for
all entering males of 1975 was 35.3%, with the median college year S-yedr
graduation rate for male mon-athletes equal to 33.8%. Mate athletes tyPically

graduated at a rate higher than non.athletes, 36.9% to, 31.8%, Although foot.

ball players and basketball players tended to have A median S-year graduation

rate that was less then athletes tn other gports, the 5S-year graduation rate
was t¥Pically nigher thap it Was for non-athletes in the 45 colleges. The
data in Table ¥ also indicate that there was a greater tendency for male ath.

letes to stil) be enrolled after the S-yesr perfod than was true for non-
athletes.

SUMMARY

This study grew out of an earTier Study {Spring 1975) that ACT conducted
for the NCAA regarding graduation rates of male upderdraduates. both athletes
who won varsity letters and non-athletes. Becouse bany colleges were not
equipped to monitor enrollment status of their students, the NCAA asked ACT
to identify a sanple of colleges asd universities that 1OV 4 agree 10 monitor
the errcllment status af both athletes and pon-athletes over a five year
Period.
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ACT tpirfally ddestified 200 colleges ta be fnciuded in a five year study
of enrciiment status of males who first entered college {n the Fall of 1975,
A tgtat of 115 colleges agreed tp participate. but usable data was only col.
lected from 46 colleges. However. the data collected for the Sample of 46
colleges was carefully checked and monttored gver the tive Year period of the

study.

TABLE 7

Median Enroilment Status fn 46 Colleges as of SPring 1980
For Males Who First Entered College in Fall 1975
{Ir. Percent}

Median Percent Median Percent
fi~sup 5til_Enrodled Graduated

Al Hales
Non-Athlete Hales

o
L AT
r oD

Kale Athletes-Total
1. Feotbal}

. Basketball
Hrestling
Basebail
Track
Other Sports

—

e

Lo m @O~
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Enrollment records were maintained for a total of 36,365 men. The over.
all S-¥ear graduation rage for 311 men in pre study was 42.4%. which tomPares
very favorably with previous research. A total of 52.0% of the male athletes

from these same 45 colleges pad graduated at the eps of the 5-Year period.

On the other hand, only .41.5% of the male NOn.athietes had gradvated at the

end of the S-year Period.

Although the overald graduation ratas for athietes fpvolved in football
{82.,9%) and basketball {41.9%) were somewhat 1€55 Ehan other Sports. the S- ‘
year graduatfon rates for men in these sports were comPirable to Other gradu.
atfon rate studies rePorted in the Professional literature. -

The data in Table 7 reflect median College graduation rates for the 46
different colledes. The patterns are yer¥ similar 10 those found when the
data were aggregated across colleges. [n general. male athletes graduated

at a ~ate equal to or higher than male pon.athletes.




112

AC H Egucational Programs and Services

Appendix A

April 1976

Name

Director of Athleties
College Hame

Address

City, State xxxxx

Dear :

The National ColleQiate Athletic Association ¥5 interested 1n learning more
about the academic grogress made by varsity athletes on scholarship who
first enrolled in 1975_76 compared with other male students. We have been
asked to ¢ollect and report, in summary form, information en the abrave men-
tioned students after five years (Surmer 1980). We would like for your
institution tO be ipcluded in the Survey.

Threuthout the study we will be very rareful to maintain the confidentiality
of the ipformation provided by your 0ffice to us. We will ask you to maintain
the educational Major and enrollment Status of each male Student.

flease complete the enclosed Survey participation Form and return it to me.
tf you agree to partYeipate, I will write you again in May to outline in
more detail the few pieces of imformatiun that you will need to maintain on
the students mentioned atove for the survey. We hope you will be part of
this important survey. .

Sincerely,

James Maxey. Assistant Viee President
and Director of Research Services
kesearch and Development Division
M/ ed

ces

Enclosure

KA
N . s 52243

% TE Aol FRChby COULEGE TESTMG FROGAAK Toegnomy 12381 107, 3000
-

ERI

[Aruntex: providea by enic [




113

Appendix B

MEMORANEAM

T0: Directors of Athletics of Mcmber Instituticns.

SUBJELT: Student-Athlete Graduation Survey.

You may recall the Executive Committee contractsd with the American College

- Testing Program to conduct in 1974-75 a survey of the entire NCAA membership
to determine the percentage of lettermen who earn undergraduate degre
compared to other males in the student body.

Although the survey indicated lettermen gracduate at a higher rate than other
males, the limited response from the membership {gqbout 25 percent) permitted
ACT only to draw tentative conclusions from the available data.

The Executive Committee. upon the recommendation of the Public¢ Relations
Committee, has suthorized ACT to conduct a second survey to determine the
percentage of ATHLETES who earn degreges in comparison to other males in the
studant body.

ACT will select at random 200 members to participate in the survey, and,
hopefully, the refinement rf the questiomndire and the request in advance

for the institution to maintain vecords for the next five years on all
students and athletes who entered college in the 1975-16 academic year will
enable rach selected institution to participate fully in this important study.

A1l data will remain in the confidential files of ACT. The NCAL national
headquarters will receive only the combined totals for all responses and an
alphabetical listing of participating institutions without any ipstitutional
information.

4 The NCAA Council also heartily endorses this effort to obtain a conclusive
rePort on this important question from this independent research orgamization,
and we encourage you tp do your part to make this survey a success.

JOHN A. FUIAK
Presijent

JAF:1n A,

Q
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A@T Educahonal Programs and Services

Appendia €
June 1976

Hare

Birector of Athletics
College Rame

Address

City, State xx xx

Dear

Thank you for returning your sum{ Participation Form inditating your willing-
ness to particiPate ip a Hational Collegiate Athletic Association (NCAR) +ive-
year study of male athietes and regular male students who first enrolled at
your institution in the Fall of 1975-76.

Tnclosed tn an instruction sheet and an indtial) surver torm for youw to complete.
The Instruttion sheet outlines the two kinds of information you will need to
retain and update over the five-year study. Please return the completed survey
tomm to me by August 30, 1976.

Throughtut the survey, ACT will be very careful to waintain the confidentiality
of the information provided to us by your office.

We sincerely appreciate your cocperation on this important survey. Lt you have
any questions or comments regarding the survey, pPlease Zegl free to call me at
31973563865,

Sincerely.

James Maxay, Assistant Vice President
and Director of Researth Services
Research and Development Bivision
JMicd

ct: Dave Cawood, NCAA

‘nelosures

ﬁi‘. Trep AMERSCAN COLLEGE TESTrvGg FROGRLM
o
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Appendix D

NCAA 5-Year Study
of Male Graduation Rates

PROCEDURES

The two ﬁinds of information you wiﬁl need to retain and update for each of
your male students (athletes and nonathlietes) wha first enrolled in the Fall
of 1975-76 are listed below.

A. Eiollment Status. This will be a record of the emnroliment status
of each male student over the five-year study (academic level,
transfer, drop-out, graduation dateg.

B. Educatignal Major. Note any changes in the educational major over
the five-year study; the date of the change and the new major.

The first step for this five-year study will be the most time consuming.  For
your convenience we have enclosed a form for you to use te provide us with
the appropriate information foryour 1975-76¢ male freshman students. FEach year
thereafter, ACI will send tp your office a computerized roster af the student
names (similar to the printed form enc?osed) for you to update the enrollment
status and educational major. y

—

[ - Completing the Form

$Ttdent Name - List the name of each male student who first enrolled as a
freshman {athlete and nonathlete} in the Fall of 1975-76.

social Security Mumber - List the soctal security number or studemt ID
number.

Athletic Information - List the sport each athlete participates in and
whether or not he is on a schalarship.

Education Major - List first educational major. If the student changes
his major at anytime during the five-year study. list the new major and
the date of change,

Enrollment Status - List the enrollment status at the end of the given
academic year (academic level, transfer, drop-out, etc.).

If you have any questions regarding this survey, please call or write Or. James
Maxey, Américan College Testing Program, P.0. Box §68, Iowa City, Towa 52240,
319/356-3856.




College Name

HCAA 5-Year Study
af Male Gradvation Rates
City/State

Athletic, Information
Social Security ]
Number Educational Major

Enrollment Status
End of 1975-76
Academic Year

acholarship
Student Name Sport Yes No

3 xjpusddy
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: f Apbendix F '
AQ’H‘ Educatonai Programs and Servces

Code:
Date

Nama

Title . -
Collete Hame

Address

City. State xxaxx

Dear

A year Ago we seni You a cop¥ of the enclosed roster of men wino First matric.
ulited at your institution in the Fall of 1975, You will recall that your

, institution is one of 50 colleges and universities in the United States that
adreed to participate in a S.year study af graduation rates of male athletes
as well as reqular male students, Tha study is being sponsored by the Hational
Lollegiate Athleti¢ Assocfation {ncaa}

Ple2s2 update the enrollment status, educational major. sport and scholarship
indicated for the men 1isted on the enclosed roster for Fall 1977 and Fall 1973,
ot you have already completed Fall 1977, Just complete Fail 1978.) As [ have
indicated in the past, we will process the information with extreme caution in

order %0 protect the privacy of individudl stedents and fastitutions.

We appreciate your help with this important survey. Call me collect at 319/
355.3866 f ¥ou have any guestions about completing the rosters, [ would like
to be able to have the completad materials hy November 30,

Sinceraly.,

James Maxey. Assistant Vice President : '
anc Divector of Institutional Services
Research and Development Division

C . &
J¥:mh
Enclosures
Wauonal Oty
0! S
9‘0'!':1""
Fo dowa Cy dowy AT
eg THE amERICAt COLLEGE TESTeG PAOGAAM Tosohona 1379 3571000
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Senator SpecTtor. Thank you very much, ladies and gentlemen.
The hearing is adjourned. )
{Whereupon, at 12:50 p.m., the committee was adjourned.]




THE COLLEGIATE STUDENT-ATHLETE
PROTECTION ACT OF 1983

MONDAY. MAY 23. 1983

U.5. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to notice, in room 226, Dirksen
Senate Office Building, commencing at 10 a.m., the Hen. Strom
Thurmond (chairman of the committee) presiding. ’

Also present: Senator Specter.

Staff present: W. Stephen Cannon, chief antitrust counsel; Sally
Rogers, antitrust counsel; Debbie Shupe, research/investigator,
committee staff; and Stephen P. Johnson counsel, Subcommittee or
Juvenile Justice.

OPENING STATEMENT OF CHAIRMAN STROM THURMOND

The CHAIRMAN. The Committee will come to order.

Today, the committee continues its consideration of S. 610, the
Colleﬁiate Student-Athlete Protection Act of 1983. The issue of
whether the antitrust laws should apply to professional sports
league eligibility requirements raises many major policy questions.
Thus far, it appears that the signing of Hershel Walker by the New
Je Generals of the U.S. Football League has not led to the pre-
ﬁ' exodus of college athletes into professional sports leagues.

owever, the future remains unclear, and we intend to examine
the provisions of S. 610 very thoroughly.

e are fortunate to have among our witnesses today representa-
- tives of both football leagues, the National Hockey League, and
others who will address the concerns of players and colleges. 1 am
sure that the testimony given these witnesses will be most
informative, and 1 look forward to hearing them.

The distinguished Senator from Pennsylvania has a statement.

OPENING STATEMENT OF sENAmR ARLEN SPECTER

Senator SPECTER. Thank you, Mr. Chairman.

At the outset, I would like to commend the chairman, the senjor
Senator from South Carolina, for convening these hearings on this
important subject.

n March of this {ear Herschel Walker left the University of
Georgia, in the middle of his junior year, to play professional foot-
ball in the U.S. Football League. That occurrence shattered long-
standing rules governing the recruitment of college players by pro-
fessional teams.
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In explaining the USFL’'s decision tp sign this undergraduate
player, Commissioner Simmons stated to the press that the league
rule, which had theretofore limited the recruitment ol college play-
ers, violated the antitrust laws of the United States.

The Walker situation seemed to me and others in the Senate to
be a dangerous precedent which had serious overtones. According-
ly, I introduced the Collegiate Student-Athlete Protection Act of
1983 which, if enacted, would insure that the antitrust laws do not
prohibit professional sports leagues from establishing rules which
prohibit the recruitment of college athletes who have not complet-
ed their education or eligibility. Last Wednesday, May 18, Con-
gressmen Barnard of Georgia and McCurdy of Oklahoma intro-
duced the same bill in the House, designated H.R. 3040.

This bill does not require any sports league to have such a rule,
and in fact we do not contemplate that many such rules will be
passed by the leagues if this proposal is enacted and the threat of
antitrust litigation or prosecution is lifted. The sole purpose of this
biil is to insure that leagues like the USFL and the NFL, which
have chosen to voluntarily limit their own recruitment of college
athletes, retain the right to do so without regulation or without the
fear of violation of the antitrust laws.

There is substantial public interest in promoting policies which
encourage student athletes to finish college and obtain an educa-
tion. It goes without saying that an education is a valuable com-
modity, a veritable insurance policy for college athletes whose sta-
tistical chances of making it big in professional sports are slim
indeed. There are all too many examples of college athletes. lured
by the big bucks of professional athletics to ieave school, who later
sustain injuries and spend the rest of their lives regretting their
decision to enter professional athletics early.

I do not deny that such legislation raises serious questions con-
cerning the undeniable right of young adults t0 make employment
decisions for themselves, indeed to leave school to take advantage
of very lucrative offers of employment. Given the limited duration
of a professional career, and the possibility of a collegiate injury
which could preclude later professional employment. there is sub-
stantial valicﬁty to the argument that college players should be
free to seek such contracts before finishing their education or eligi-
bility. Commentators have also suggested that the professional
leagues use college foothall as a minor league system, which en-
ables the leagues and the colleges to reap big profits gt the expense
of the collegian.

These are serious and complex issues. It seemed to me and to
others that there ought to be a full exploration of them before the
Senate Judiciary Committee, which is the logical body to consider
the ramifications of this rule. There is considerable value in per-
mitting young college athletes to do as they please with their pro-
fessional careers, and there is always a danger in seeking to modify
the antitrust laws. However, when the balance which existed be-
- tween college football and the professional leagues for so many
years is shifted, it was our thought that this matter ought to be
fully explored to see what the ramifications might be. As the chair-
man hLias noted, the signing of Herschel Walker has not been fol-
lowed by the signing of other players. It was characterized by coun-
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sel for the USFL at our first hearing as an isolated event, which
the USFL did not intend to repeat. At that hearing we first heard
from coach Joe Paterno of Penn State, and Bo Schembechler of the
University of Michigan who testified very much in favor of the bul.

We have with us today a very distinguished array of witnesses to
shed further light on this important subject.

Thank you very much, Mr. Chairman.

The CHalrMAN. We have some very distinguished and prominent
witnesses here today.

I believe our first witness is Mr. Chet Simmons, commissioner,
U.S. Football League.

Mr. Simmons, if you will come around. You may proceed with
your testimony.

STATEMENT OF CHET SIMMONS, COMMISSIONER. U.S. FOOTBALL
LEAGUE

Mr. Simmons. Mr. Chairman, members of the committee, on
behalf of the U.S. Football League, 1 thank you for providing us
with an opportunity to testify on 8. 610, the Collegiate Student-
Athlete Protection Act of 1983.

The goal of insuring that student athletes complete their under-
graduate education is one which the U.8. Football League shares
and we applaud your efforts through the introduction of S. 610 and
these hearings to examine the problems associated with achieving
that goal.

The USFL encourages its players to complete their degree pro-
gram by awarding additional compensation to a player obtaining
his undergraduzate degree. Currently, the USFL is the only profes-
sional league that has a specific contractual commitment to en-
courage degre: completion by its athletes. The USFL player con-
tract mandates that each Player executing a contract at a time
when he has not completed his degree will receive monetary com-
pensation for completing his college degree. Therefore, by positive,
affirmative action, the USFL is doing more than any other league
to encourage the goal of education.

The league has also established a strict eligibility rule that:

No person shall be eligible to play or be selected as a player unless: (1} all college
football eligibility of such player has expired. or (2) at least five (5) years shall have
elapsed gince the player first entered or attended a recognized junior college, college
or university or (3) such player receives a diploma from a recognized college or uni-
versity.

No )[ralayer eligible for a Selection Meeting in any year may be signed by a club
until the Selection Meeting in that year.

This rule however is generally thought by legal scholars to be
unenforceable In certain situations. Its inflexibility or rigidity can
operate to deny its effectiveness especially when applied to certain
cases such as Willie Young or Herschel Walker. Accordingly, we
are considering changes in our policy to accommodate those very
limited situations where the refusal to s'ﬁn a player would elimi-
nate completely an individual's rights. We have encouraged the
NCAA, the American Football Coaches Association, and the Col-
lege Football Association also to examine their same policies in this
area.

B O
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It is with these organizations the real issue of academic progress
versus football eligibility lies. In fact, the USFL has referred one
. case to the CFA of a 24-year-old individual who has college football

eligibility rernainian but i now seeking to play professional foot-

ball. Under the NFL and the USFL current eligibility rules, he
may not play in either league. It is this type of situation, as well as
the case 1nvolving the student athlete who has been declared aca-
dernically ineligible that necessitates input from the appropriate
organizations. I am hopeful that certain appropriate changes will
permit the USFL to continue to support its policy of encouraging
players to complete their education and at the same time protect
the rights of athletes.

The league would urge that an appropriate balance be reached
between the desire of the colleges versus the obvious rights of the
individual student athlete. The eligibility rules currently in exist-
ence in both the USFL and the NFL are rules designed to discour-
age the signing of an individual student athlete until such time as
his eligibility has been exhausted. The USFL certainly respects the
value of a college education and helieves a strong college football
program is in the best interest of professional foothall.

owever, it is impossible to ignore a young athlete’s legal right
to pursue employment and career opportunities just as any other
individual enjoys the same right. The league is in favor of what we
perceive to be the goal of the Senate bill 610. However, better alter-
natives may lie within the reach of the interested parties. The en-
couragement required.to accomplish the desired goal of athletes
completing their education must come through the cooperation of
the NCAA, the College Footbhall Coaches Association, and both pro-
fessional football leagues and should not come at the expense of in-
dividual rights and opportunities. ¢ .

But what is the real issue? Is it undergraduate education? If so, 1
believe gur contractual obligations to suppert financially a diploma
through incentives or scholarships and also our Project Sport,
which is funded by the league and involves career and educational
counseling, may meet the concerns. Or is the issue football eligibil-
ity and the protection of colle%e football programs?

I aPFlaud your goal which 1 understand is to encourage comple-
tion of undergraduate education and not how many downs can be
pla’ﬁ_‘ed on the field for his college.

en, we must balance individual rights against the college pro-
gram. Perhaps a degree of academic progress should be included in
the rules being discussed with the colleges and the coaches.

Thank you. X

The CHAIRMAN. Thank you. Mr. Simmons.

Mr. Simmons, | have just a few questions 1 wish to propound to
you.

During our previous hearing on S. 610, coach Joe Paterno of
Penn State University discussed the many benefits that a student
athlete derives from attendance at a college or university and im-

lied that some compensation to the school for those benefits might
Ee expected. Along those lines, it has been suggested that assuming
academic eligibility requirements are met, the schools could protect
themselves by entering into a long-term contract with the student
athlete and Congress should not get involved.
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Do you think that would be a viable option for the colleges to
pursue?

Mr. Simmons. | think it is. Senator. Right now on the grant-in-
aids and the scholarship program, they are done on a year-to-year
basis and the student athlete does stand losing the chance of that
support from the university. We believe this becomes a question be-
tween the athlete and the college and I think that should be looked
at a bit more clearly than it has before.

The CHAIRMAN. Mr. Simmons. do you believe the leagues and the
colle, rather than the athletes themselves should be responsible
for determining whether jt is in the athlete’s best interest to
remain in college?

Mr. Simmons. | think the athlete has to have a say in this. I
looked at the past testimony and nast hearing and there was only,
one Willie Young, who was asked to come and put his statement in,
I believe this is a question that perhaps should be asked of the stu-
dent athlete, what is his desire, what are his goals, what are his
focuses, where are his wishes, If he, in fact, wants to pursue a
career in professional football and professional sports, for that
n’iatte?r. should not he have an opportunity to state his desires and -
plans?

LEGAL CHALLENGE OF RULE

The CHAIRMAN. Mr. Simmons, when Herschel Walker was signed
by the New Jersey Generals. I believe you indicated that you did
not believe the current eligibility requirements could withstand a
legal challenge. Why do you think that the rules have not been
challenged thus far?

Mr. SimMoNS. I think there have been instances, Senator, where
the rules have been challenged. I think it is, No. 1, a very expen-
sive circumstance, and it is a very. very long-and drawn-out proce-
dure. We do not have a union. nor do we have a collective-bargain-
ing agreement with a unijon that might cover a 4-year eligibility
program. There have been scholars, and there are two law profes-
sors inm Detroit who. are about to put a paper out, who told us that
they firmly believe if we try to defend our eligibility rule in the
Walker situation, we would have lost that challenge hands down. It
might have taken a longer time in the NFL because of their collec-
tive bargaining situation. _

But in view of the quality of this young man, both as a football
player and as a person, and the challenge we faced, we felt that at
that point attempting to defend our eligibility rule would have
been indefensible. If we had defended it and lost, then it would
have opened the gate even more 50 to every young man in college
right now that would want to come out and play professional foot-
ball.

The CHAIRMAN. The distinguished Senator from Pennsylvania.

Senator SpecTER. Thank you, Mr. Chairman. )

Commissioner Simmons, 1n earlier testimon{at the first hearing
on this bill, counsel for the USFL suggested that the Walker sign-
ing was one of a kind, and that the league did not intend to permit
the signing of other collegians.

Is that the intent of the U.S. Football League?

22-549 0 - 83 - 9
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Mr. S8iMmoNs. I believe, Senator, that the Walker situation at the
time was one of its kind. It was an extraordinary circumstance for
an extraordinary young man. I doubt that any expert could have
testified that this young man was not prepared in every way, emo-
tionally, physically, creatively to play professional football.

Senator SpecTER. Commissioner Simmons, it has been said that
Herschel Walker was signed because of his lawyer’s threat to sue
the league because of jts rule not to sign college players. If the
leagues consider the rule to be a violation of the antitrust laws,
why then are not other collegians similarly situated? Should they
have the same opportunity to sign early if they choose to do so0?

Mr. SiMMoNs. Senator. it was said at the time that if we signed
Walker, that would open a floodgate of our going into the college
ranks to sign underclassmen. That has not happened. It was said
because of the fact that we were a new league and we were fragile.
we needed the hype of Herschel Walker. That has not happened.

SIGNING wAS BOOST FOR USFL

Senator SPECTER. When you talk about the hype that accompa-
nied the Herschel Walker signing, are you suggesting that there
was in fact substantial hype in signing Herschel Walker?

Mr. SimMoNs. In the press it was certainly hyped. We went about
our business. signed the young man for the reasons put forth
before. It was certainly noted extensively throughout the country
that we signed Herschel Walker.

Senator SPEcTER. The signing Eave the USFL a big boost at its
inception. The reason advanced by the USFL at the time Walker
was signed was that you had no alternative but to sign him, be-
cause if you refused to do so, and it had been challenged, you
would have lost in court. - :

Mr. SimMoNs. That is correct.

Senator SPECTER.-Then the jssue then is, did you just use that sit-
uation as an excuse for signing Walker, or were you sincerely con-
cerned that your failure to sign Walker was going to subject you to
a losing lawsuit?

Mr. SimMoNs. That is correct.

Senator SPECTER. Everything is correct?

Mr. Simmons, Everything is correct—the second part is correct.
It was the challenge of the lawsuit, but we have gone beyond that,
Senator. We have addressed this question of future signings to the
three bodies that I mentioned in my statement. the NCAA, the
CFA, and the college football coaches. We recognize that we have a
very, very rigid rule on both sides. It is black and white. You can
play or you cannot play. There is no in between. We addressed this
1ssue with this group, I believe my counsel’s testimony in your first
hearing discussed the meeting with this group in Dallas.

There are areas that I think that we must examine. The 24-year-
old player that has no other opportunity—if he waits any longer
his opportunity to play professional football would have gone by
him. You have heard the statement of Willie Young. We have the
question of scholastic ineligibility where a young man cannot get
back into school because he is scholastically ineligible. We believe

i\
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there are procedures. and thoughtful modifications that can be
made in the existing eligibility rules on the side of the colleges and
the coaches and also on the side of professional football that can
?dq]ress better the rights of yvoung people to come out and earn a
iving.

Senator SpPecTER. Mr. Simmons. isn't it true that Willie Young
sought to sign with the Chicago Blitz of the USFL?

Mr. SiMMONs. That is correct.

Senator SpecTeER. And that you turned him down?

Mr. SimmoNs. That is correct.

Senator SprcTeER. The law didn't change between the efforts of
}E;illie Young to sign and the efforts of Herschel Walker to sign. did
it

Mr. SIMMONS. Senator, I believe that occurred in September or
October—the league had been formed in May just a year ago. 1
became commissioner in late June or early July. This came on the
heels of trving to organize a league where | was the only person
employed by the league at that time.

Senator SPECTER. Are you saying it was a mistake not to sign
Willie Young? -

Mr. Simmons. If 1 had the opportunity to do that again with
thoughtfulness, I would have permitted the Chicago Blitz to sign
him. I would have approved his contract.

Senator SPECTER. Aren't there many college players who have
contacted USFL teams through attorneys or agents, who have indi-
cated an interest in Signing with the USFL even though they were
still eligible to play college ball?

Mr. SiMmmoNs. There have been. But what we have done is we
have stopped in the effort that I described before in order that we
might deal with the NCAA and the other bodies to see if we can
together find the modifications that we could put into our eligibil-
ity rules.

Senator SPECTER. But is that consistent with your statement that

ou went ahead and signed Walker because you did not want to
lose in court? Any other collegian that had signed a contract would
have had the same potential to beat you in court.

Mr. SIMMONS. That is correct. But this was the one challenge
that was placed in front of us, Senator.

Senator SPECTER. What do you mean. the one challenge that was
placed in front of you?

Mr. SimmoNs. The brief that was submitted by Walker's repre-
sentatives——

Senator SPECTER. But every other collegian who has shown an in-
terest in wanting to sign with the USFL poses the same legal
threat that Walker did. .

Mr. SiMMONS. That is correct.

Senator SPEcTER. Well, Commissioner Simmons, the problem I
have with the league's position, bluntly stated, is that there is an
apparent lack of sincerity on the league’s part. Is it truly con-
cerned about losing the case in court, because there is nothing dif-
ferent in the three cases of Willie Young, Herschel Walker, and
some other collegian who is at this very minute trying to sign with
the USFL. I am told that there are many, many who want to do so.
Willie Young could have taken you to court, and the current colle-
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gians could take you to court and Herschel Walker threatened to
take you to court. There is a real question whether any of the ath-
letes will in fact go to court., because of the difficulty it will pose
for them of protracted litigation, and the difficulty it would create
tt:mi their professional career afterwards. even if they were success-
ul.

So Walker may never have taken you to court. but you signed
him in the context of just starting a new league, and perhaps from
a business point of view it was totally justifiable. It might have
been a very good business decision. But it raises a fundamental
question as to the sincerity of the league in signing Walker, and
not signing others that want to be signed at the present time.

Mr. Simmons. If we can call what we are in the midst of, Sena-
tor, a moratorium, until we are able, and I do hate to be repetitious
here, to deal with the appropriate scholastic and collegiate bodies,
to find ways to deal with specific sorts of circumstances.

We must deal with the NCAA and the CFA and the college foot-
ball coaches and come up with a set of circumstances and guide-
lines, a review procedure. Herschel Walker, and let us leave the
name at Herschel Walker in this instance, decided as a young man,
having won the Heisman Trophy. having been part of a national
champicnship team, having been quoted by every college foothall
coach and expert as a young man prepared to play professional
football, wanted to play and wanted to come out and be a profes-
sional. If we had a review procedure, hoth in athletic and scholas-
tic, a review frocedure through his coach. through coaches from
another schocl and through an academicians who gould academi-
cally and athletically sit and talk to this young man, and counsel
the young man on ¥hether he was truly ready to come out and the
coach or coaches and the academicians, agreed this junior absolute-
Iy is ready to come out. If all these reviews had been gone through
and they said to the young man and counseled him. yes. young
man, you are ready to play. then it may be fair to conclude that
the athlete is ready. The same thing is done in professional basket-
ball, a counseling procedure, a coach puts his arm. around a youn
man who decides to come out and take his chances in profession
basketball. ) A

But on the other hand, if this review procedure says to the young
man, you are not athletically ready. you are not emotionally ready,
you are not scholastically ready, you are all the other things that
say you are not ready. Do I now have a reason to prevent the
young man from coming into the league? We are not the sole deter-
mining force. )

Senator SPECTER. Commissioner Simmons, it has been reported to
us that discussions with you and Mr. Charles MacClelland gave
rise to Mr. MacClelland’s statement, “The Walker incident is
behind us and is now a dead issue.”

The question is what assurances, if any, did you or any other rep-
resentative of the USFL give Mr. MacCleliand to receive that kind
of a statement from him? .

Mr. SiMMONs. At that meeting, coach MacClelland, who is the ex-
ecutive director of the College Football Association, and there were
,other parties in attendance—the NCAA college pro representatives
and their chairman, Wyles Hellick, the outgoing chairman of the
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PAC 10 Association, and there were two coaches in the room—and
what we said was we wanted to sit down and form the committee
that would deal with the subjects that I just talked about. In fact.
Commissioner Hellick took on the job of chairing that committee.
Because they also realized that these other jssues must be ad-
dressed, the issue of hardship. if that is the word to be used, the
issue of academic ineligibility, the issue of age, the issue of really
being ready to play and, of course, the issue of a young man’s right
to go out and into the world and earn his livelihood.

We invited at that point the NFL to join us in those meetings.
We have never had a meeting.

Senator SpecTER. So did you say in effect to Mr. MacClelland
that you would not sign any more players until you——

Mr. StMMoNs. We wanted to sit down and we have not signed
any undergraduate players, we have not signed a one.

enator SPECTER. So there is now a moratorium or an agreement
not to sign college players?

Mr. SiMMoNs. Until we find a way to give thoughtful input, to go
beyond the rigidity of the eligibility rules that exist on both sides
of the table.

Senator SpECTER. Would you like to see S. 610 enacted so that the
antitrust laws would not be violated if you stuck to the rule?

Mr. SiMMoNs. We are in favor of S. 610, yes, sir.

Senator SPECTER. Thank you very much, Mr. Chairman.

Thank you, Mr. Simmons.

The CHAIRMAN. Thank you, Mr. Simmons.

Our next witness js Mr. Pete Rozelle. the commissioner of the
National Football League.

Is he in the room?

Well, Mr. Rozelle, we are glad to have you with us. Come around
and proceed.

STATEMENT OF PETE ROZELLE, COMMISSIONER, NATIONAL
FOOTBALL LEAGUE

Mr. RozerLLE. | have with me Mr. Jan Van Duser, who is the
NFL'’s director of operations and the staff member most familiar
with our past draft practices. .

The CHAIRMAN. We are pleased to have you with us too, along
with Mr. Rozelle,

Mr. Rozelle, you may proceed with your statement.

Mr. RozeLLE. Mr. Cf;airrnan, I appreciate this cpportunity to dis-
cuss the subject of the selzction of undergraduates for employment
in professional football. I want to thank the members of the com-
mittee for their interest in this subject.

The position of the National Football League on S. 610—H.R.
3040 in the House—is quite simple: Such legislation serves the in-
terests of the colleges and universities, the public, and players gen-
erally. It has minimal relationship to the interests of the NFL, en-
abling us to continue a policy that maintains good relations with
the collegiate game and its supporters. :

We believe the NFL’s policy on undergraduate players is both
reasonable and proper in the circumstances of professional football.
1 am not here to seek special privileges or antitrust immunity for
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the NFL. The simple fact is that the NFL's interests would be
largely unaffected if we were required or ordered to draft and sign
undergraduate athletes, '

Presently. college piayers are eligible for employment by NFL
clubs only when they have graduated. when they have completed
their undergraduate eligibility through participation in football, or
when 5 years have elapsed from the entry of their class into col-
lege. That policy dates back half a century. It was established at
the instance of the colleges and universities, not the NFL clubs. In
earlier decades—during the 1440's and 1950's, for example—there
were many occasions when the League might have received a
much-needed boost by the early signing of outstanding collegiate
players prior to their graduation. But we have adhered to our
polic§ for reasons beyond NFL self-interest that we believe are
sound.

The League has stood by its eligibility principles because it has
been urged to do so by the colleges and universities—who have the
most to lose; because we believe the policy is sensible and fair; and
because many in Congress have indicated their approval of our
policy. In 1965, for example, in response to the urging of then
Members of this Committee. we formally pledged that no NFL
member club would si%n any college player until after compietion
of all of a player's collegiate eligibility, and we continue today to
respect that commitment.

As the Committee knows, the College Football Association—rep-
reserting 60 major universities—has now reiterated its support for
the NFL's eligibility policy. If Congress or the courts direct us to
abandon our eligibility practices. we will do so. But we are not now
prepared to alter our longstanding eligibility principles simply be-
cause another football league has done so.

The NFL's policy is not designed to advance financial interests of
the League. The policy is not directed at preserving a free “farm
system.” If we are required to permit our clubs to raid college cam-
puses for sophomore and junior football players, we would simply
make the ordinary player selection procedures applicable to those
players. Such a course will not impose any additional burdens—
cost or otherwise—on the NFL. But the overall effects of such
changed League practices will, in our judgment. be more negative
than positive.

Mr. Chairman, the reality is that an elimination of the eligibility
principle and the nullification of the amateur status of undergrad-
uates would be counterproductive. A limited number of college
football players eventually succeed in the pros. For every John
Elway or Herschel Walker there are literally hundreds of coliege
football players who aspire to play professional football but who do
not succeed and have to find another occupation. Encouraging the
signing of undergraduates will inevitably result in many players
overestimating their abilities, prematurely leaving college to
pursue a professional career, and proving unable to do so. The ulti-
mate logers will be those undergraduates who will have sacrificed
the opportunity for education, personal development. and football
maturity provided by a college experience. ) )

Before I conclude, I should repeat one point: This is not legisla-
tion designed to aid the NFL. The interests served by our current
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policies are general and public interests. In that light, we are ready
to assist the Committee in its inquiry, and I will be pleased to
be%in bé answering any guestions you may have, .

he CHAIRMAN. Mr. Rozelle, earlier I asked Commissioner Sim-
mons to discuss the possibility of using long-term contracts with
student athletes to assure that each athlete remains in college as
long as academic requirements are met. Do you beljeve that is a
viable option for the colleges to pursue? o

Mr. RozeLLE. I really would not know. I think that is up to the
colleges who I think are represented here today to answer. I do not
know if it would be viable or not, or whether it would be legally
possible or not. I think that would be up to them tov say.

The CHAIRMAN. In your statement I believe you suggested that
any legislation should be mandatory rather than permssive. Why
do you believe that simply allowing the Leagues to set up eligibility
requirements rather than requiring that they do so is unworkable?

r. RozeLLE. Basically, the National Football League has had
these eligibility rules for half a century. They are, however, modi-
fied. They are not rigid. | would like Mr. Van Duser to give you an
illustration of the fact that we do not hold to the letter of these
rules in special instances.

Mr. VAN Duser. Senator, we have approximately 20 to 30 re-
gquests every year, either by phone or in writing for special eligibil-
ity. Sometimes these are reduced to special eligibility forms that
we have developed. And I would guess that in the last several
years, we have had approximately 10 to 12 of these special peti-
tions that come to this formal status and we grant more than we
deny and they are usually cases very much like Willie Young is.
They are a mix of circumstances having to do with a player’s age,
military service, his separation from college for a number of years,
academic status, personal problems. They are not, however, people
who have come directly from a college football program. who can
show no special circumstances that are privation or hardship. We
do not have a hardship rule per se but we do make exceptions and
have been making exceptions for years.

The CHAIRMAN. Mr. Rozelle, considering the fact that you feel a
permissive legislative approach would cause problems, why do you
think that a better approach would be to let the colleges and uni-
versities formulate their own standards? Would you agree that this
could arguably lead to diverse and confusing standards among the
different schools?

Mr. RozerLE. We simply felt that it was not something that we
were seeking so that it would be better placed on them rather than
on the professional football leagues.

The CHaIRMAN, The distinguished Senator from Pennsylvania.

Senator SPECTER. Thank you, Mr. Chairman.

Commissioner Rozelle, there is a lot of speculation as to what is
going to happen on this issue. It has been written about in the
sports pages. The initial thought after Herschel Walker was going
to sign was, that the USFL was going to go out in a big way to sign
college players, created quite a lot of hullabaloo. Concern was ex-
pressed in the Congress about it and the USFL pulled back and did
an abrupt about face on what was expected using the Walker inci-
dent as a guidepost. But if the USFL were to go into recruiting of
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sophomores and juniors and if the league were not to succeed as it
apparently is doing at the present time, and felt it necessary to go
after Marcus Dupre and other collegians so that their efforts
brou%ht them a great many of the big college stars, could the Na-
tional Football League just sit back and continue to cbserve the
rules that you have discussed, if there were a real exodus of the
cream of the crop to the USFL, which might give them preemi-
nence in the professional football area shortly.

Mr. RozeLLE. 1 would hope we could hold to our half century
policy. We* had a similar invelvement with Herschel Walker that
Mr. Simmons spoke about, that the U.S. Football League had.
Walker's attorneys visited us at the conclusien of his sophomore
year and made it very clear that he was considering litigation and
that the chances of succeeding he felt were quite favorable. We
said we will take the suit in order to hold to this lic]:licy.

Senator SPECTER. Are you suggesting that the NFL is not afraid
of litigation?

Mr. RozeLLE. Just a little leery of it.

Senator SPECTER. You have had your share.

Mr. RozeLLE. We sajd in that case we would take the suit—that
we have committed to the Contgress and the colleges and we would
hold to it and we were prepared to take the litigation from them.

Senator SrecreR. Do you think that if the USFL had heen as
steadfast and tenacious as the NFL, that Herschel Walker would
not have sued them as he did not sue you?

Mr. RozeLLE. Yes. ;

Senator SPECTER. | interrupted you in mid-sentence. But what is
the following line? What if TISFL really went out and recruited in
a big way and started taking all the potential All Americans? .

Mr. RozeLLEe. It would create a situation for the National Foot-
ball League, if all of the name players were going inte another
league, that would cause pressures to change our policy. But I
think the much more likely alternative than the NFL changing its
policy voluntarily would be through a litigation route, through an
agent testing the rules. In other words, we would make ever
effort, regardless of the circumstances, to hold to our policy wit
the colleges, even though the USFL was signing some of the play-
ers,

Senator SPECTER. But your litigation practices would not stop the
USFL, if they went out and signed 60 of the top college players.
There js nothing you could do about that through litigation.

Mr. RozeLLe. It would creste considerable pressure on us but,
again, | want to repeat it, we would still attempt to hold to our
rule. But the more likely.instance, Senator, is that with some 200
agents floating around, that they would be the ones to commence a
suit because it would be more money for them and they would be
the ones that would want to induce the college players te sign so
they could get a percentage of their bonuses and their contracts.
They would have a strong inducement for litigation and the out--
come of litigation, as was suggeste*ti_)y Mr. Simmons, could be
questionable. We are not certain. We might lose it. i

Senator SrECTER. But if you are saying that the agents ml:fg'ht
want te litigate, why would they choose to litigate with.-the NFL
and enduring that protracted process when they could go across ..
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the street to the USFL and maybe take a little less money but still
substantial salaries and then the NFL would be faced with the situ-
ation where they would be left behind?

Mr. RozELLE. Because the agents represent a number of players

~this year, next year. 5 years from now. So they would like to set up

a situation to insure competition between the two leagues in sign-
ing players. to insure a greater salary and bonus, rather than
having just the U.S. Football League to deal with.

. Senator Sprcrer. By that logic, they are pleased to wait out the

. present system until eligibility is up and then have the competition

between the two leagues.

Mr. RozetLE. Unless the U.S. Football League continued to take
the cream of the crop early.

Senator SPECTER. That 15 the alternative that I am posing. Even
if the agents would like to hold back, if the USFL goes out and in
an aggressive way makes offers, those agents could not ignore them
or they will find themselves out of work. They will not be repre-
senting those football stars.

It just makes me wonder if the judgment js not a business judg-
ment. The USFL goes after Herschel Walker because it is good
business to do so. And now they are not going after other collegians
because it is not good business. But if their fortunes slip and they
decide to go out and recruit 60 of the top collegians, they might
decide to do so stating the antitrust violations. I seems to me you
would be hard pressed not to do it.

Mr. RozetLkE. | acknowledge we would be. But we will make
every effort to hold to our principle. Herschel Walker was only
signed 5 months age. There has not been enough time elapsed to
see what the effect of that signing will be. If other name players go
to the U.S. Football League and say or, more likely, have their
agents say, “this boy is ready for football, he has the physical abili-
ty of Herschel Walker, and we are going to sue if you do not let
him in,” there would be a problem. The basic situation in football
is that apparently in 1983, this season, there will be 44 professicnal
football teams, in the NFL and 16 in the U.8. Football League.
Each of those 44 teams will have a player limit of some 40 to 49,
They will have starting roles, unlike other sports. for at least 24
players, the two platoons, 11 on each, for 22, and 2 kickers, a
punter and a place kicker. That is a tremendous number of job op-
portunities and you are going to have agents convincing players
that they will have an opportunity to get one of those many places
and get the money now if they will sign with the agent—the very
act of which, as [ understand it, makes the player ineligible for the
NCAA. And I think that you are going to have many players that
weuld not be physically or mentally mature encugh for profession-
al football. -

Your State is an example. That had the young man who at the
end of his freshman year had gained over 1,000 yards. He was a big
national name, Tony Dorsett. Tony Dorsett. at the end of his fresh-
men year weighed only 158 to 160, much less than when he gradu-
ated from Pittsburgh. If you have an agent going to him and estab-
lishing a case that we can get this for you now, if you come into
pro football, I think Tony would have had a much more difficuit

*

¢€13y




134
time and perhaps been injured and not had the great career he has
had with the Dallas Cowboys:

Senator SPECTER. Commissioner, when we had the hearings earli-
er, testimony was adduced that the USFL had secured opinions of
two outside counsel that the rule prohibiting recruiting of college
players vioclated the antitrust laws, and Herschel Walker's lawyer,
according to the information submitted to us, had submitted testi-
mony for a legal opinien that the rule violated the antitrust laws.

Do you believe that the rule violates the antitrust laws where
the leagues are not willing to negotiate or enter into contracts with
any collegian that wants to sign?

Mr. RozerLE. | am sure you can find an atterney that will tell
{w 5¢0. That depends on the outcome of the court case. As we
now, court cases can go either way. Certainly you will find attor-
neys that will tell you it does. I imagine the antitrust laws, plus
the labor laws, in other words, what language you have in your col-
lective bargaining—— .
Senator SPECTER. Considering the fact that you can find profes-
sionals that will tell you anything, have you found attorneys that
have told you that the rules have not violated the antitrust laws?

Mr. RozeLre. They have told us that, one, in part it depends on
the labor laws. in other words, the collective bargaining agreement
that we have sighed with the union; two. they said it would depend
on the basketball case, the Spencer Haywood case that went the
way you are suggesting, against the professional league but. again,
I would say that it would be a court test., All these factors would be
involved in it and you might well lose it, yes. | am conceding that,
But you do not know until you test it. )

Senator SPECTER. And in any event, your position is that you are
willing to play out that string to preserve the rule and the balance

. which you find present today between the pros and the colleges?

Mr. RozeLLE. That would be our present intention and I would
hope that we could hold to that. We have a number of reasons for
wanting to. It has worked well for 50 years. It would not make any
difference to thé National Football League if we were to draft se-
niors or juniors or sophomores. We would just run them through
the draft as is done in basketball. But we do not think it would
helpfll.lll. We do not think they would be ready physically or emo-
tionally.

We want to cooperate with the colleges. Because of the problems
they have with title 9, the football program carries the weight and
we would like to work with them in ensuring that they can conduct
their own program. . o

Senator SPECTER. If there are to be no more additional signings
like Herschel Walker, you do not mind because the rule remains
intact, whatever the law might be. But would you like to see S. 610
enacted?

Mr. RozeLLE. We do not seek it but we certainly support it be-
cause we do not think enough time has elapsed to show what would
happen.

pr?ator SpecTeErR. You would not be totally adverse to relaxing
the antitrust laws as they apply to professional football?

Mr. RozeLiE. Repeat.
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Senator Srecter. You would not be totally adverse to relaxing
the antitrust laws as they apply to professional football?

Mr. RozELLE. Across the board or just involving eligibility?

Senator SpeCTER. One step at a time,

Mr. RozeLLE. We support this legislation but we do not seek it.

Senator SpecTER. If Willie Young had conie to the NFL or, per-
}I:I&i?‘pﬁ"l should back up and ask you. did Willie Young come to the

Mr. RozeLLE. He did not. I believegMr. Van Duser can say if he
had come because of his time away from college, it is likely that we
would have approved him in the NFL.

Senator SpecTER. One final question. Commissioner Rozelle,
which may be more legal than administrative, but you have had a
lot of experience along these lines. Do you think the ruling of the
Tenth Circuit Court of Appeals, which held that the University of
Oklahoma and Georgia on their challenge to the NCAA’s television
pooling regulations viclated the Sherman Act, has any implication
for professional football?

Mr. RozeLLE. | am not certain yet. We did have a law passed in
1961 granting certain antitrust exemptions to professional sports
and T think it is an interpretation but that law might cover the
problem for us, although 1 would say it is a legal uncertainty at
this time. ) )

Incidentally, when that law was passed in 1961, certain conces-
sions were built in for.the colleges, recognizing congressional con-
cern about professional football leagues taking players before they
had graduated and that was a case of giving the colleges an assur-
ance that the professional leagues would not televise professional
football games during their season on Friday night or Saturday.

Senator SpecTer. Commissioner Rozelle, just one other question,
It was asserted in our earlier hearings that college athletes have
not challenged this rule, even though some say it is patently viola-
tive of the antitrust laws, because to do so would be to establish a
legal precedent that would be harmful to their professional ties,
and it would not be worth the while of the collegiate to challenge
the rule. Do you think there is any validity in that kind of asser-
tion?

Mr. RozeLLE. No, because 1 think it is very likely, if things con-
tinue the way they are that within the next few years, you will
have an agent challenging the rule and on the basis of the basket-
ball decision, he might get expedited treatment. Even if it takes
time, he has established for future clients, not only the ones he is
dealing with, the right to deal with them in the sophomore and
Jjunior years.

Senator SPECTER. And if some sophomore out of Oklahoma U
beats the rule, the USFL might take him.

Mr. RozeLLE. A high school player?

Senator SpecTeR. College player, University of Oklahoma was my
hypothetical.

Mr. RozeLLE. Marcus Dupree. He was an outstanding freshman. .
We would not intend to take him at this point unless we are forced
to by a bill from Congress or from the courts.
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Senator Specter. But if he came in and challenged the law and
came to the league, would he be welcomed with open arms or
would he be considered a trouble maker?

Mr. RozeLLe. He would be welcomed. If the rules are changed,
we will live with them, and with him.

Senator Srecter. Thank you very much, Commissioner Rozelle.

Thank you, Mr. Chairman.

The CAaiRMAN. Mr. Rozelle, let me ask you a very practical ques-
tion. Suppose you got an 18- or 20-year-old or 22-year-old boy who is

not academically inclined. He is not a scholar at all. Suppose he

had not even finished high school or if he just finished high school
only because he is an excellent football player.and he would make
an excellent player for one of the leagues. He cannot make it in
college. Should he be denied the right of using his talents God gave
him and did not give so many other people, to play football?

Mr. RozeLLE. I do not feel that would be the case. I signed such a
Elayer 25 years ago, when I was with the Los Angeles Rams,

ugene “Big Daddy" Lipscomb. who eventually went to the Balti-
more Colts. %—le had graduated high school. He had been in the mili-
tary. He was not academicall% equipped for college. So he was ap-

roved by the National Football League. The American Football
ague had “Cookie” Gilchrest. As Mr. Van Duser attempted to ex-
plain. we do grant concessions where it is feasible. where a boy
starts college. goes away to the military for, say. two years, comes
back. is not academically inclined to finish his college career. He
could not get into school. We took him or gave him an opportunity
to make the NFL.

The CHAIRMAN. Suppose he does not go away to the military.
Suppose he has not even finished high school, but he is an out-
standing, splendid football player and could make your team.
Under your present rules. would he be allowed to play?

Mr. RozeLLe, Yes, he would be, but I think it is unﬁkely that you
would have—— '

The CHaiRMAN, I am not saying it is unlikely. I am asking you
whether he would be allowed to play.

Mr. RozeLie, I he is not academically eligible for high school
football——

The CuHatgMaN, I am not speaking about academics. Leave aca-
demics out of it. He is an excellent football player. The good Lord
has endowed him with that talent. Outstanding football player. But
he is not scholarly at all. Say he did not go beyond the 7th grade
but he has a fine body. He has a good mind for football. He does
not have it for Latin or history or mathematics or anything else,
but he has it for football. Say he has not finished high school.

would you accept him as a football player?

Mr. RozeLre. He is still academically eligible at the high school?

The CHalRMAN. I am not talking about academics. Say he has
not gone beﬂond the sixth grade. Say he is a good boy. Say he did
not go to school. Suppose he does not go to school at all, but here
he pops up as good a football player as you can find in the United
States, but he has not been in school.

Mr. RozELLE. Yes, we would accept him.

The CHarRMAN. Would you accept him?

Mr. RozeLLE. Yes.
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The CnairmMaN. Would your rules permit you to accept him?

Mr. ROZELLE. Yes.

The CaairMan. Well. if you pass this bill here today, could you
still accept him?

Mr. RozeiLE. A high school player?

The Cuatrman. If you pass the bill we have before us today,
would that deny such a player the right to play, 5. 610, or maybe
your lawyer wants to answer that?

Mr. RozeLLE, We have Mr. Tagliabue who might want to answer
that. It is a legal question.

The ChnairMAN. I am a believer in education. 1 firmly believe in
that. I put all my honoraria in education, have established some 30
scholarships. No one believes in educatiun more than I do.

On the other hand, God has given different people different tal-
ents; and if he gives a young man a special talent in football but
not in scholastics, the question in my mind is whether anybody
should deny him that right to go and piay professional football if
he wants to do so.

Mr. RozeLLE. The facts as you outlined then would calj for the
National Football League to give him that opportunity.

The Cnatrman. Under your present rules, he could play?

Mr. RozELLE. It has been done.

The Cnairman. I am not asking you that. He could play?

Mr. RozELLE, Yes,

The CaairMAN. If you passed this S. 610, could he still play?

b Mr. RozeLLE. 1 would want a legal conclusion from Mr. Taglia-
ue.

The CHairmMaN. What about your lawyer, would he care to ven-
ture an opinion on that?

Mr. Van Duser. | am not a lawyer.

The CHairmMaN. Have you studied this bill enough to pass judg-
ment on that? Is this bilrgoing to keep any young man from play-
ing football whether he has any scholastic records or not?

Mr. TacLiaBUE. Not the way 1 would read it. It would not keep
this player from playing. It does not give you the authorization to
exclude anyone from playing.

The CHAIRMAN. But the league would have to pass an eligibility
rule under this bill for him to play? '

Mr. TaGLIABUE. The League would want to have the same rules
it has and it will continue to apply them in a sensible way.

The CHAIRMAN. Suppose it does not pass a rule on the eligibility
rule. Then he would be denied the opportunity?

Mr. TacriasuE. If we had no eligibility—that bill does not re-
quire us to do anything. I think he could still play. We would have
to have a rule and the rule would have to permit him to play, ves.

The Caamrman. He would not be permitted to play unless you
had a rule and suppose you could not get your rule passed?

Mr. TAGLIABUE. Under the bill, S. 610, if we had the same rules

we have today. the player tnat you identified would be permitted to
play, as the Commissioner said. There have been such players in
the past and they have played. '

The CHAIRMAN. What | am trying to find out is whether there
are any rules now or whether this bill would provide any rule that
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would prohibit a young man from playing football if he had a spe-
cial talent in that regard and had no talent in scholastics.

Mr. RozeLLE. They have been taken in the past. as 1 explained. 1
gave you the instance of Gene Lipscomb.

The Cuairman. I am not talking about the past. I am talking
about the future.

Mr. RozerLE. We would plan to continue making such exceptions
in the future.

The CairMAN. Would you make those exceptions?

Mr. ROZELLE. Certainlr)ln

The Cuairman. Can this young man be guaranteed of that?

Mr. RozeLLE. Certainly, we would make those exceptions.

The CualrmMAN. It really makes no difference whether a young
man goes to college or not. He can play football if he has the
talent?

Mr. RozeLre. He could. It would be a one in I do not know how
many thousand shot of him making it. ’

The CralRMAN. That may be true. But don’t you want to leave
that opportunity open? .

Mr. RozeLLE. Yes, we do. We do now and would in the future,
unless we are precluded.

° The CHalrMAN. Now would this bill allow the league to pass a
rule that prohibits him from playing?

Mr. RozeLLE. A legal conclusion.

Mr. TacrLiABUE. ! think legally it would or could but we have no
intention of doing that.

The CrHAIRMAN. You might not, but what about your successors?

Mr. Tacuiasur. This is one reason we suggested in the commis-
sioner’s statement that the authority should be given to the col-
leges and let them have the disretion,

he CHAIRMAN. Should they have the rith to prohibit any young
man from playing who did not go to college or did go to college?
Who is going to regulate lives in this country? Is the individual
going to have a right 1o go as high as he can, maintain freedom in
this country, and let a man rise up high as he can, whatever occu-
pation he wants to follow or is he going to be controlled by some
rule in some league? .

Mr. TacLiagUE. All we are suggesting is there are important in-
terests on both sides and the balance %ms to be struck. We have
rules that require admission to the bar to practice law, that require
one to complete law school. There age many, many rules in life
that one has to pass and many to live ¥vith.
~ The CuairmAN. What rule has to be passed? If he has a lawyer.
he has to pass that. If he is a doctor, he has to pass that.

Mr. TagLiapue. What we are trying to suggest is that there are
different interests here and from the players’ standpoint, and it
could be counterproductive, in view of the pressures that exist, to
eliminate the current lprinciples we have. But we could make ex-
ceptions for the type of player you have identified who has no aca-
demic skills whatsoever.

The CHAIRMAN. But you have to take exceptions?

Mr. RozewLE. Yes.-

The CHaIRMAN. He does not have the right himself?

Mr. RozeLLE. That is correct.
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The CHAIRMAN. You deny him that right?

Mr. RozELLE. That i ig correct.

The CHAIRMAN, He is denied that right unless you make the ex-
ception?

Mr. RozZELLE. Under our eligibility rule, if we do not make an ex-
ception, then the player is required, in effect. to remain playing
college football and continue his educatien, yes. .

The CHAIRMAN. If the league did not pass the rule here that
allows him to play. he could not play. In other words, you have the
right to pass a rule to prohibit him from playing under this bill.

Mr. RozELLE. Certain players, yes.

The CHAIRMAN. I am not talking about certain players. ! am
talking about any player.

Mr. RozELLE. -Under that bill, we could not be challenged under
the antitrust laws, if we had rules that required players to com-
plete their education, yes. -

The CHAIRMAN. And therefore a young man's future, who might
be a star athlete, not a schelar but an athlete, his future lies in the
action of the league here, does it not?

Mr. RozELLE. Yes, because——

The CHAIRMAN. And what action they take,

Mr. RozELLE. Because you have all of the players playing foot-
ball, and I am sure while in college that they al] think they have
the ability, the confidence to make it in the NFL. A very small per-
centage do. You can have them leaving college——.

The CHairmMaN. Mr. Rozelle, 1 understand all that. I do not think
you catch the peint I am getting at. I am trying to establish here a
right of any young man, if he is talented, if God gave him a special .
talent to play football, will he be allowed the opportunity te do so,
whether he has been to college or has not been to college, and he
would net be prohibited from that opportunity under your rules or
anybody else’s rules.

Mr. RozeLLE. On the first part of that question, that we discussed
earlier, the high scheol player, we said, yes, an exception would be
made if he is not geoing to make it academically.

Now the second part of your question refers to a player wheo is in
college and the suggestion, I assume, is that regardless of his cir-
curnstances, if he i1s a freshman. a sophomore, a junier, or senior,
at any period he has the right to come into professional football, 1
take it that is your question and the National Football League
policy for 50 years is that he does not have that right until he com-
pletés his eligibility or 5 years have passed.

The CEAaIRMAN. | will ask you this question again: Would this bill
allow the league to pass a rule that would prohibit such 2 man as 1
described from playing?

Mr. RozeLLE. That is a legal question.

Mr. TAGLIABUE. Yes, | think it would.

The CHAIRMAN. You think it would; QK.

Thank you very much.

[Prepared statement of Pete Rozelle follows:]
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Prerarep STATEMENT oF PETE RozeLik

I appreciate this opportunity to discuss the subject of the selection of undergrad-
uates for employment in professional football. I want to thank the members of the
Committee for t]‘;eir interest in this subject. -

The pesition of the National Football League on S. 610 and HR. 3040 in the
House of Representatives is quite simple: auch legislation serves the interests of the
colleges and universities. the public. and players generally. It has minimal relation-
ship to the interests of the NFL, enabling us to continue a policy that maintains
good relations with the-qollegiate game and its supporters, .

We believerthe NFL'y policy on undergraduate players is both reasonable and

proper in the circumstances of professional football. I am not here to seek any spe-
cial statutory privileges or antitrust immunity for the National Football League.
For the simple fact is that the NFL's interest would be largely unaffected if we were
to determine to draft and sign undergraduate athletés.
. The NFL cannot yet assess the severity of the threat to the educational and ath-
letic programs of the colleges and universities posed by the early signing of under-
graduate footbail players. When Senator Specter introduced S.-610, he noted that
“the {Herschel] Walker case could lead to a stampede*on recruiting of college play-
ers if the longstanding rules are not reinstated and preserved.” Whether or not this
witl be so depends largely on the plans and actions of the USFL—which are at this
stage ambiguous. so {ar as we can discern. While the USFL has not signed under-
graduates other than Herschel Walker, we have noted predictions that the “Walker
case will not be an isolated situation for long." as was stated on March 4, in a spe-
cial USFL advertising supplement published in USA Today:

"Despite USFL Commissioner Chet Simmons' claims that the Walker case was an
‘isolated situation' and that the rules governing the signing of undergraduates
would remain intact, the barrier has been broken and there is little doubt that
other talented collegians will travel the path that Herschel has blazed.

“For if the USFL felt that Walker would win his case if barred from his right to
earn a living in his chosen profession, as it stated in a prepared statement released
to the media. then how can any other collegian who wants to play professional foot-
ball before his class graduates lose the same case? Surely the merits of the plain-
tif’s case would not hinge on the fact that the plaﬁver in question isn't as talented as
Herschel Walker. Every undergraduate, whether he be the Heisman Trophy winner
from Georgia or a back-up quarterback from Oregon, has equal protection under the
law. The precedent has been set. The door is now open for undergraduates to enter

rofegsional football. the Herschel Walker case will not be an isolated situation for
ong. - .

In our view, a key ptlrpose of the Committee's hearings will be to enable the col
leges and universities themselves—and the USFL—te furnish information to the
Committee to assist it in assessing the severity of the current situation and the need
for legislation on this subject. .

Presently. college players are eligible for employment by NFL ciubs only when
they have graduated, or they have completed their undergraduate eligibility
through participation in football, or when five years have elapsed from the entr{. of
their class into coliege. That policy dates back a half a century and was established
at the insistance of the coll and universities, not the NFL clubs. The NFL has
not always had the national following or the financial stability it has today. There
were many times when the Le: might have received a much-needed boost by the
early signing of players like Elroy Hirsch, Alan Ameche, OJ. Simpson or Earl
Campbeﬁnpnor to their graduation. But we have adhered to our policy for reasons
beyond self-interest that we believe are sound.

i“l"he League has stood by its eligibility principles because it has been urged to do so
by the colleges and universitiea—who have the most to lose; because we believe these
principles are sensible and fair; arid because many in Congress have indicated their
approval of our policy. In 1964, for example, a report of this Committee took note of
the colleges' concerns during the NFL-American Football League period about po-
tential signings of players with college eligibility remaining, stating:

"An amendment was offered in the subcommittee to make it a violation of law for
any professional team to negotiate with college students prior to the conclusion of
the fourth academic year unless all sports in which such student has at any time
engaged in intercollegiate competition shall be at an end. )

“While the members do not condone raiding of college campuses by professional
team representatives, the practices involved did not seem of sufficient magnitude to
warrant congressional action. However, it is the intent of the subcommittee to
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follow closely the actions of the Jeagues and clubs in this regard.” 5. Rep. No, 1303,
muth Cong., 2d Sese, ab T80

At that time, in response te the urging of Committee members. the NFL wnd the
AFL} pledged that no member club would sign any college plaver for professional
play until after completion of all of a player's eligibility for collegiate play. (The per-
tinent correspondence with the late Senator Phitip Hart. the then Chairman of this
Committee’s antitrust subcommittee, is attached to this statement.)

Currently, as the Committee knows, the College Football Association—represent-
Ing sixty mapjor universitiecs—has reiterated its support for the NFL's eligibility
policy in &n earlier round of these hearings. The eligibility principles are now incor
porated in the NFL's collective burgaining agreement. If Congress or the courts
should direct us to abandon these eligibility practices. we will certainly comply with
such a directive. But the NFL is not now prepared to alter its long-standing eligibil-
ity principles simply because another football league has elected to do so.

Contrary to certain suggestions. the NFL's policy is not designed to advance finan-
cial interests of the League. The policy is not directed at preserving a free “farm
system” for the League. If the NFL is compelled to permit its clubs to raid college
campuses for sophomore and junior football players. the League will simply make
its ordinary plaver selection procedures applicable to those players. Such a course
will not impose any ndditional burdens—cost or otherwise—on the NFL. But the efs
fects of such changed League practices will, in our judgment. be more negative than
positive.

The reality is that an elimination of the eligibility principle and the nullification
ol the amateur status of undergraduates would be counterproductive. A limited
number of col]vﬁe footbali players eventually succeed in the pros—for every John
Elway or Herschel Walker there are litera]i‘:v hundreds of college football plavers
who aspire to play professional football but who do not succeedgand have to find
another occupation. The encouragement of the signing of undergraduates in football
will inevimb?y result in many players overestimating their abilities, mistakenly
leaving college 10 pursue a professional career. and proving unable to do so. In such
circumstances, the uttimate losers will be those undergraduates who will have sacri-
ficed the opportunity for education, personal development, and football maturity
provided by a college experience. Any “benefits” even to those players who could
succeed in starting their professional careers early will be marginal.

In considering the eligibility issue. it is also necessary to understand the facts con-
cerning the length of playving careers in professional football. Undeserved signif:.
cance 15 often attached to a supposed “average” playing career of NFL players of
four and cne-half or five years. But such “averages” {lave limited significance: they
are basically attributable to the circumstance that a large number of players who
attenpt the professional game do not make it beyond a year or two. These are play-
ers who may survive their first-season “cut,” or who manage to catch on with an-
other team if they are “cut” but fail to prove after a season ot two that they have
the ability to succeed in the professional game. When these players are included in
“average” figures, career expectancies appear short-lived. But the players who do
establish themselves as NFL players commonly experience careers far in excess of
five years—as a look at the active squads of practically any NFL team will demon-
strate.

Critics of the NFL's policy sometimes assert that eligibility rules should not be
followed because so few players earn college degrees. But a recent published report
of a study by the American College Testing Program indicated that while 52 percent
of student-athletes graduate within 5 years, only 41.5 percent of non-athletes do so.
Such figures reflect many factors and are not the last word, and | personally wish
that all students could earn their degrees. But the realities of college education, as
reflected in this study. certainly do not suggest that student-athietes should forego
their eligibility in the belief that their educational opportunity is far less meaning-
ful to them than to students generally.

In receiving the present subject. the Committee will. we believe. come to recognize
that the federal courts have not developed consistent or predictable standards in
dealing with the antitrust aspects of player-employment issues. The appellate courts
have, for example, generally applied a "rule of reason” standard, but the trial
courts have often not done $0. As another example. one federal court of appeals
commented on the player structural issue as follows:

“Some leveling and balancing rules appear necessary to keep the various teams
on a competitive basis without which public interest in any sport quickly fades.
This. of course, is the crux of most of the past restrictive rules and those now. in
force. Professional sports are set up {or the enﬁyment of the paying customers and
not solely for the beneflt of the owners or the benefit of the players. Without public
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support any professionsl sport would soon become unprofituble to the owners and
the participants.”

Il this ig 4 sound conclusion. there is no principled Juallf"cutmn for ll-.’norln.l. these
consmiderations—as some courls have done—in an antiteust “rule of reason’ analysis
of player emplovment practices.

Other antitrust decisions, including those concerning eligibility matters. have
gone in many directions—often in contradictory fushion. As an example, one federal
district court rejected o hockey lesgue's cligibility rule against employing youthlul
players under the age of 20 us a "group boveoti” and therefore o per se violution of
the antitrust laws, while a lederal appeals court has upheld a sports league's eligi-
bility bar on employing one-eyed hockey players because such a prohibition was
found to be not "materially anticompétitive” Neither court engaged in any lull
analysis under the “rule of reason.” In other cases. courls have suggested that
league practices condemned oy per se violations can become lawful under the "rule
of reason’ dependine on when they are imposed during a league's season and that
unreasonabie restraints on player employment can become lawiul if they are made
effective following a hearing.

Finally, we would offer two comments on the particular terms of possible legisla-
tion on the eligibility issue. First. any legialation should apply in an equal manner
to all major leagues operating in a particular sport. S. bH) as drafted allows leagunrs
10 honor eligibility rules but does not require that they do so. Thus, it permits pre-
cisely the situation we have seen this spring, with two leagues in the same sport
following different practices—in one nstance different even from its announced
practive—in dealing with undergraduate players. In short. if legislation is to set re-
alistic ground rules for league operations. it should be mandatory rather than per-
missive.

Second, we believe the Commitiee should also consider Senator Heflin's sugges-
tion that any antitrust exemption be granted to the colleges ani universities rather
than to the professional leagues. Under such an approach, the colleges and universi-
ties would be entitled to recommend or formulate standards or practices that serve
the mulriple interests affected by these matters. The NFL does not seek a specially
lekislated immunity for itself for the player-emplovment principle at issue here. But
if other leagues question the legality of such rules and if the confusion in the courts
is sufficient 10 persuade this Committee to support an antitrust exemption in this
areg, the exemption might most effectively be designed to insulate from antitrust
challenge eligibility principles to be established at the collegiate level—and adhered
to by the professional leagues on a common basis.

Mr. Chairman. in closing let me simply tepeat one point: this is not legislation for
the NFL. The interests served by our current policies are general and public inter-
ests. I that spirit, we stand ready 1o assist the Committeée in whatever manner may
be constructive.
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198 PROFESSIONAL SPORTS ANTITRUST BILL—1083

THx Nariorar Foorsawl Lriovr,
New York, N.Y.. Aoril 9, 19835,
Senator PRILIr A, Hasr,

Chairman, Subcommittes on Antitrust and Monopoly,
Washinpgion, D.C, .

Deas Sexator Hinr: Jou have asked £0or & forma) statement of the National
Footbell Leagune's views on S. 950. Enclosed Is such statement Because of the
vell'.:ecomplete record made at earlier hearings, the Jeague has kept Its statement
quite brief,

In accordance with Your suggestion, we have commented on both the Friday
night talecast matter and the question of tbe siguing of college players before
thelr aligihltity has expired.
t.hlani:l ul!.\'sdoml Footpall League greatly sPPreciates your coutinuing Interest In

Bincerely,

»

Perx BozeLLs, Commissioner,
STATEMENT OF PTE RozELLE, COMMISBIONER, NaTIONAL FooTBarL LEsGDE

The National Focthall League strongly sopporta S 950. It believes it to be
in the intereat of the league and of professions) football, Its fens, its playsrs, and
all those connected with 1t. .

The reasons for tuls bave been discussed at length at prior bearings. There
is no need to repeat that testimony here. I wouald like simply to reafrm some
of the key conslderations which make 8. 850 an appropriate solution to & problem
which clearly calls for legislative action.

There Is firat the ynique relstionshiP which exists among member c¢lubs of A
sports leagne. OR tha playing fleld, they are clearly competitors-—and every ef-

fort must be made to presewve this relationshiP. But io most other areas of their-

operations, tbey are partners or joint venturers acting€ together )p a common
enterprise. There is pothing comparable to tbis relationship elsewhere on the
American geene. It is simDply not a relationship which ordinary antitrust prin-
ciPles were designed to sccommodate. Because of If, the apblication of the aptd-
trust laws to be basic Patterns of professional sports tends to confuse apd distort
ratber thap contribute to the publle Interest,

A sports league ig not a patnral product. It Is an artificlal entty created and
kept alive by €laborate rules of organization developed for that purpose. 3Most of
these rules are directed at maintaining apd |mproving the quality of the sports
entertainment offered to the pubtic. Most of these rules have o direct relation-
shiP to playing fleld performance and to fan interest. Yet there are those who
would preserve the right to challenge under the antitrust iaws the very rules of
ofganization which make sports leagues sible—gll because of per s¢ and
otber antitrust conceDty developed in entirely different flalds of endeavor. There
iz simPly no purpose in this.

There i& also the anomaly of court decislons labeling one sport as fish and
other sports as fowl for antitrust purposes. There i3 vo logic belind this. The
SuPreme Court 1tself has suggested that Congress deal with the situation, 3. 850
does 8o in & manner which puts al) professional sports oo & common footing with
respect to their basic practices. This §s right and Proper and eliminates an
unjustifiable discrimination.

Lastly, we believe the hearings before this committee have amply demonstrated
that it is more aceurate to think of the bill as a congressions) statement—based
on carefyl exploration of all the underlying circumstances—of how the antitrust

laws are to £pply to Professlonal ng)org:fu tli:’an as a bill exempting professional -
'S carefully

sporta from tbe amtitrust Jews. qualified in scope and i
Umited to those essential sports Practices on, which all sports leaZues depend.
By remnoving these essentia) &ports practices from the apptication of the apntitrust
taws, this committee (s sImP1Y stating what logic and reason require—that the
aptitrast 1aws were never intended to interfere with the successful presentation
of professione] sports to the American public. :

For these, and all the very Practica] reasons which have been claborated on
at prior bearings, the National Footbal] League urges this committee to favorably
report S. 850 At an esrly date.
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The league has been asked to comment speciBicall¥ on two maetters of general
interest.  Neither of these is directl¥ related to the Provisions of S, 930, Neither
shauald. 1 chink. be ¢onstdered as aby longer posing sighificant issues.

The Arst is the matter of telecasts of Natippal Foorball League games op
Priday pights during the regualr college or high school season. As the league
bas stated before, it has long viewed Sundar afternoon as tbe appropriate and
traditional time for Professional football gemes. It has never contemPlated a
regular series of Friday nlght football games. The NFL schedule for 1965, for
exampPle. does not schedule 2 single regular-season game on Friday night.

On the other hand. the NFL does not have access to a clean state when it comes
to schedulicg. Ninecf the NFL's 1+-member clubs share use of their home fields
with major ieague baseball teams—which usually have Prior eclaims on stadium
use. Other stadium uses, such as by colleges, may occasionally present prob-
lems of turf condition and stadium cleanups. As & result, 84 Friday, Ssturda¥.
or Monday nlght game ma¥ occasionally become unavoidable in a particular
243500,

During the 1964 weason. for example. two of our franchises. the St. Louis
Cardinais and the New York Gients. would have been unable to obtain use of
their home stadiums duing the first 5 weeks of the season If the league had
not scheduled one night game in each of these cities, one on & Monday nright and
one on a Fride¥ night. When this occurs. the issue is not whether the NFL
should be permitted to abandon its traditional Sunday scheduling, but whether
the fans of NFL football must be deprised of their traditional television privi-
leges. The NFL{sconfident that the fans in our league cities would wish to make
their views khowt on this question should they be deprvied of this TV coverage
the¥ have come to expect.

1t is dificult to believe that apy realistic interests of America’s high schools
or colleges are involved in this question In any event. it 1s ¢ problem whieh is
not raised by either the pending bil) or by present NFL schedizting.

Concern has also been exPressed by some members of the subcommitiee on the
siZning of college players by professional teams before thelr ellgibliity for
intercoilegiate competition has ended.

Since last fall, the National Football League has adoPted & poliey, binding on
each of its member ¢lubs, agalnst the signing of any college player to 40F coh-
tract or to #n¥ form of document of intent, direct!y or through an agent, until
after completion of all hjs team’s football games. including howl contests, in
which he is available to participate during his senior year. This pledge, never
before made in any form by the National Footbail League, has been confirmed in
writing to tbe apPropriate collegiate authorities. The pledge has beeg signed by
the 14 clubs and by m¥self as commlissioner. It has been further implemented
by new lengusfe iD the National Football League constitution and b¥iaws pro-
viding for strong disciPlinary measures against®any member club vielating the
restrictions thus imposed. A coPy of my letter to Mr. James Corbett, chairman
of n;:id NCAs Coliege-Professional Relations Cowmmittee, on thiz subjeet is
attac .

A gm 7, 1965.
Mr. Jaues J. CoBBETT,
Director of Athletics.

» Lowitiang State Universily.

Baton Rouge. La.

DEsg Jra : This letter is addressed to Foe in Four ¢apacity &s chairman of the
NCaAA College-Professional Relations Committee ard {3 being sent to Fou as
stateqd in our public pledge of tast January 12

At that time. We, the undersighed on behalf of 14 National Footbail Leagte
teAtus, through league Commissioner Pete Rozelle stated :

*XNo player will be signed to a contract or any form of document of lotent,
directly or through an agent. nntil after completion of all his team's football
gawes. inctuding borwl contests. 1o which he i3 available to participate during bis
senior Year. This will include collegigte footbal]l plafers who actually compete
in seasons beyond the graduating date of thefr original class.”

And at the time of the pledge, we &lso stated that it would be further lmple-
mented by appropriate lnnguage providing for disclplinaty measures to be placed
in the league constitution at the annual meeting.

This was accomplished on February 16 when the Natlonal Football League
congtitotion aad b¥laws was amended nnanimonsly as follows:

“No player mar be signed to & conrtract or any other decument (including a
letter of intent), directly or indirectly, gotil completion of all football games,
including postseason bowl games in which the team of e&&i_.gool ot college of such
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plaFer is to purtivipate and in which the binrer is to participate: suvh provision
alindl also apply to college foutball plarers compening io football in any season
eudllug after the date when the originnl class of such DBlarer shall bhave Leen
mradinted,

It a club vlelates this section it sball be subject to disciplinary action by the
vomttissioner, 4{ter notice and hearing: such Duuisliment shall hrovide for the
loss of selectivn c¢lhoices of the ofending club in the pext ur succeeding selection
meetiugs. up to and including ao enure selectiou Iist. All negotiating rights
to the piayer so ibvolved shall be swarded 10 the club lowest iu the ‘eague Staud.
ins, excluding the pffeuding cluh, at the time of the last selection meeting.”

This letter shall serve as the Personal assurance that evety ¢lub iu the Natioual
Football League will adbere fuily to this policy jn every respect.

Sincereiy,

Carroll Rosenbloom, Baltimore Colts Foothnli Club; Geo. €. Halas,
Chicago Bears Football Club: Art Modell, Cleveland Browns
Football Ciub: Texas E. Schrawm, Dalias Cowbors Football Club ;
Edwin J. Anderson, Detroit Lions Football Club; Dominic Olejui-
c¢zik, Greeu Bay Dackers Feorball Club; Daniel F. Reeves, [os
Augeles Rams Football Club; E. W. Boyer. Minnesota Vikings
Football Ciub; Jobhn V. Mara. New York Giants Foorball Club;
Jerry Wolman, PhiladelDhia Eagles Foothall Club; Arthur J.
Rooney, Pittshurgh Steeiers Football Club: Charles W. Bidwill,
St Louis Cardinals Football Club; Louis @. Syadia. San Franciseo
4%ers Football Clul; C. Leo DeOrser, Washiugton Redskins Foot-
ball Club; Pete Rozelle. Commissioner.

The CHAIRMAN. Our next witness is Gilbert Stein, vice president
and general counsgb of the National Hockey League.

Senator SPECTER, Before Mr. Stein begins, I would like to make a
statement.

1 have noted a very distinguished curriculum vitae from Mr.
Stein, but he has apparently left off his position as deputy district
attorney for the city of Philadelphia in the period from 1968 to
1971—2 or 3? :

Mr. SteIN. Two years, 1968 and 1969, Senator. )

Senator SPECTER. And because 1 have the occasion to have some
intimate knowledge of his extraordinary qualifications, since I was
district attorney at that time, I do want the record to be complete
and to give him my special welcome to testify lL.ere today. i

The CHAIRMAN. As 1 understand, Senator, you recommend him

highly. )

%enator SpecTER. Very highly. )

The CHAIRMAN. And since he knows, do you recommend highly
the Senator too? ) ]

Mr. STEIN. Absolutely; my recommendations enerally consist of
voting for him.

The CHAIRMAN. I wouid too. ) )

Senator SpecTER. Mr. Stein, you are being a party to what is
called senatorial courtesy. .

The CHAIRMAN. We are very g!eased to have you. I assure you we
share your high regard for the distinguished Senator from Pennsyl-
vania.

You may proceed. ‘

Mr. SteIN. | understand that the written statement will be made
a part of the record. : .
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The CHAIRMAN. You can use it if it is short. If you can say any-
thing that is not in that statement, we are glad to hear from you or
you can read your statement.

STATEMENT OF GILBERT STEIN. VICE PRESIDENT AND GENERAL
COUNSEL, NATIONAL HOCKEY LEAGUE

Mr. SteEIN. The statement primarily indicates the National
Hockey League would endorse and support S. 610.

Our recommendation would be that to be in a medified form. The
reason for that is we think several issues need to be addressed and
one is the issue of a high school athlete having to make a decision
as to whether he goes to college or not when he is faced with the
temptations of turning pro, and, with a rule such as the rule in the
National Football League, the kind of rule that is clearly contem-
plated as being given sanction by this legislation, he would know
that once he matriculated in college, he would then be foreclosed
from leaving college to turn pro,

And I say that not withstanding the National Football League’s
rule as to a 5-year period as well.

We think that if we can focus on where the problem arises—I
have heard a lot of talk by the two gentlemen from the football
leagues as to the problem arising from agents and, indeed. that is
one of the areas where it arises. But I think there js a greater
danger from the point of view of the public interest that this bill
contemplates, and that is that a maverick owner within a league
decides that he is going to challenge the rule—and there is prece-
dent for that. Just as the National Football League has for over a
half century had a rule, the National Hockey League had some 60
years whereby we did not allow eligibility to play in the National
Hockey League until the player reached age 20. Just like the fledg-
ling USFL did in football, when the World Hockey Association
came into being in 1972, it adopted the same rule as the existing
league. However, in the mid-1970's, one of the owners in the World
Hockey Association decided he would go after an 18-year-old player
and did so and the league said, the World Hockey Association said,
no, that is a violation of that rule and that owner challenged his
own league in court and there was litigation in Connecticut which
was won by the maverick owner, which then created a situation
where now 18-year-olds were to be drafted.

That owner. by the way, is an owner in the USFL right now. So
right now his team is doing well. He would not want to break the
rule with respect to signiag college athletes, If his team starts
faring poorly. he might revert to the action he took in the World
Hockey Association and sign the next Herschel Walker, regardless
of the fact that hig league was not in favor of it,

That certainly could happen in the National Football League if
Mr. Davis, whom we already heard about, a year ago had decided
that he was going to sign Herschel Walker, regardless of the league
rule that has been in effect for over 50 years. It would not be Her-
schel Walker and his agent, it would have been Mr. Davis bringing
the litigation and I do believe the practicality of mounting this
type of legislation makes it tough realictically for a player and
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whoever his agent might be to spend the money to mount an anti-
trust suit.

But a maverick in the league, as we have seen with Mr. Davis in
the last year, would have no such compunction.

I think you need to focus on more than an agent possibly bring-
ing a lawsuit. I think you need to focus on a maverick owner bring-
INg an action.

We think our 20-year-old rule made a lot of sense because a
player in hockey needs a degree of maturity, needs a degree of
Physical growth and strengthening that had worked for 60 years to
get him to the point where he was ready to get into the profession-
al ranks, and there is an availability in Canada, which is where we
have a lot of our hockey played at the junior hockey level, where
the players are eligible to play junior hockey until they are age 20,
and from that point of view it is similar—it is analogous to football
facing the college eligibility which goes to maybe age 21 or 22.

So we did not think anyone was being denied an opportunity to
develop his skills and to gecome a professional hockey player. We
felt you do far more good for all of the players if they are required
to come along at the appropriate level and class of Play before they
are ready to go into the pros. The agents do have blandishments.
The agents will say, we want you to come and there is always the
maverick owner who, out of desperation, either wanting something,
to make a fuss from a PR point of view, or to improve his team, if
he thinks it will work that way, will go out and sign the player to
break the barrier that the rule provides and in that instance, a hill
like S. 610 helps the league because it can then police its own
membership.

That is the area where help is needed, just as much as the player
with his agent going out to challenge the rule.

So we support it. If this legislation were in effect, 1 believe it is
unlikely the National Hockey League would put a rule into effect
similar to football. 1 think if this ?:gislation were modified to the
point where we could reinstate a 20-{eear-old requirement for play-
mg hockey in the National Hockey League, for either drafting or
signing a player, I am confident that our league would put such a
rule into effect.

The CrairMaN. Thank you, Mr. Stein.

In your statement you suggest that S. 610 in its present form
may actually discourage students from attending college because of
fear that they will be locked out of professional sports for 4 years.

Under the current system in professional football, a student is
locked out whether or not he attends college. Do you feel that the
decision to turn professional should be made by the colleges and
sports leagues rather than by the athlete himself?

Mr. StEIN. 1 think the athlete should make the decision. I do
think that we need to have some way of protecting an athlete
during years—or a youngster during years that he has not reached
a level of maturity to know what is in his best interest, and par-
ents provide that generally, and sometimes a league with the inti-

mate knowledge of the requisite physical abilit{ needed to establish
a profitable and long-term career stands in loco parentis and is
better able to Iiudge than Perhaps the athlete is himself—who is
doing very well at a certain class of Play and has everybody back-

i3'152




149

slapping him and agents telling him “you are ready for the pros”.
Turning pro prematurely is not necessarily in the best interest of
that athlete and that youngster is being able to have a long endur-
ing and profitable career in that particular profession.

The CHaIRMAN. Mr. Stein, an antitrust challenge was made to
the basketball league eligibility rules in the Denrver Rockets case
and you state that the hockey league rules were challenged in the
Linesmanrn case.

Why do you think that the rules of the NFL have never been
challenged?

Mr. StEIN. I think the ryles of the NFL have nct been challenged
hecause certainly. as 1 said before, in hockey it was an owner who
decided to challenge the rule within his own league and I think the
Nationr]l Football League until very recent vintage has been
Ylessed with a cadre of owners who respected the overall benefit to
the business in which they were engaged in following the rules and
living by the ground rules that everyone had to live by. But I do
not think that situation exists today in the National Football
League and as an outsider totally, my opinion would be if the
USFL club had not signed Herschel Walker, we might have seen
an owner such as Mr. Davis taking a shot at that within the Na-
tional Football League.

The CHarmMAN. The distinguished Senator from Pennsylvania.

Senator SPECTER. Thank you. Mr. Chairman.

Mr. Siein. there is a certain amount of reluctance in the Con-
gress to do anything to change the status quo. We look around at
the hockey league, the football league, the baseball league, and see
general prosperity, see things working pretty well.

What is your assessment as to how well sports are functioning in
the overall legal climate at the present time with the ryles the way
they are? They are very different for baseball and football. With
baseball enjoying an antitrust exemption. with football having its
contact, as you pointed out, between Mr. Davis and the league and
your own problems unique to hockey or basketball. But, overall,
how do you think things are working out?

Mr. StEIN. My approach has always been I do not want to see the
antitrust laws amended from the point of view of what is the basic
thrust of the antitrust laws. But I do think clarifications are in
order when the court ends up using the antitrust laws in an area
that I do not think Congress ever intended it be applied to.

And in a situation like we are facing here, I think back to 1980
and how proud I felt as an American to see the Olympic team in
hockey defeat the Soviet Union's Olympic team.. That was a won-
"derful experience that I know everybody in the United States
shares and everybody in the Free World shared. It hurts me to
think that had we then had our 18-year-old rule in effect, this
never would have happened, it never would have been poss1ble We
have two players in the National Hockey League, Bobby Carpenter
in Washington and Phil Housley with Buffalo, outstanding high
school players. came out of high school. Because we had to put our
rule back to 18, which we did just a few years ago, these youngsters
turned pro.




150

Now had we had our rule continue in effect until age 20, the
likelihood is that both of them and others would be playing for the
1984 Olympic team.

I think the players who played in the (480 Olympic team, be-
cause they were ineligible to turn pro at age i8 or 19, did not hurt
their careers any. Those who played were able, through the experi-
ence of the Olympic victory, their Olympic career. were better able
to prepare themselves. We have Ken Morrow, who probably would
have turned pro a couple of years earlier and not been part of that
great Olympic victory. His professional career will be no less profit-
able to him by virtue of having played in the Olympics and wailing
until age 20 than it would have, in my view, had he signed at age
13, before he was physically and mentally and probably emotional-
Iy tough enough to do so.

_Senator SpecTER. Your suggestion would limit congressional
action. Some specific court case has made change, like the modifi-
cation of 20 years to 18 years on hockey, as you say. and it might
justify some congressional action if we really see a problem with
the l-{erschel Walker signing, if it becomes sizable.

But overall. aside from reactions to some specific cases where, ag
you say. the courts have interEreted the antitrust laws in a way
they had not been intended, which is subject to congressional cor-
rection, you would recommend otherwise leaving the antitrust laws
as they stand. Has the interactipn among the sports leagues and
teams and players generalily been satisfactory?

Mr. Stein. Yes, yes, and | say that with due regard that you and
I might disagree as to the area in which ! apply my definition that
the antitrust laws as originally intended were not to apply to
sports.

Senator SeecTer. We have replied with some suggestions about
the Oakland Raider move with legislation that would give Oakland
some claitm on the fans interest. There is. however, a great reluc-
tance to move very far.

Mr. Stein, picking up the issue of Herschel Walker itself, there
are those who argue very vigorously that a college player ought to
have the right to sign as he chooses and that the Walker situation
is genuinely a violation of the antitrust laws, that is, the Walker
situation where he could not sign is genuinely a violation of the
antitrust aws because a man in his situation ought to be permitted
to do as he pleases.

As a student of sports and a student of the law and a student of
the antitrust laws, what is your evaluation of those competing in-
terests on that issue?

Mr. STEIN. Well, obviously, you are always into a balancing of in-
terests point of view. But it seems to me—I think that the people
who are most experienced in what it takes to play professionally
are better able to make a judgment than a youngster aged 18 or 19
vears old. And you get into a literal interpretation of the antitrust
laws. There was a plaver in hockey who had one eye. He had lost
one eye and we had a rule that said you had to see out of both eyes
in order to play hockey. We would not allow that player to play.
One of our own clubs initiated the problem by drafting him and
saying we want him and we ended up w.th a legal challenge. We
went through 2 or 3 years of extensive and expensive litigation
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over an issue that should have been s6 obvious to anyone and that
18 why-—did Congress ever intend the antitrust laws to apply to a
league’s decision that says we are not going to let you come in and
play hockey and endanger your going totally blind and run that
kind of risk as well as risk to others because you do not have total
peripheral vision? .

Senator SPECTER. Did you win?

Mr. STeEIN. Yes, we eventually did. But it did not—I think it
raises false hopes. I think that youngster should have known that a
professional career is not for him.-] do not know that he and his
mother and family should have had to endure for maybe 8 vears
the fighting and hoping that they would win the battle because of
the interpretations that their lawyers gave them that he could play
as a one-eyed player in hockey.

I think we who are in the business are better able to know what
it takes for a youngster to be able to have-—to be able to compete
in our L. agues. '

Senator SpecTer. Mr. Stein, are you sufficiently familiar with the
tenth circuit’s ruling on the case involving the Universities of
Oklahoma and Georgia to express an opinion as to whether that
decision may have any ramifications for other professional televi-
sion arrangements?

Mr. Stain. No.

Senator SpecTeEr. The National Basketball Association and its
players union recently agreed to a new cost of bargaining agree-
ment which protects some $3.6 million for the 1984-1985 season.
We have already had some testimony about the interrelationship
between the labor laws and the antitrust laws.

Does that kind of a bargaining agreement have any implications
for other sports like hockey or like football, in your judgment?

Mr. SteiN. Well, you are talking about precedents that a new
line—a new approach was taken in that collective bargaining
agreement that had not yet been agreed to between the competing
sides or the contracting sitdes in the other sports. But there is noth-
ing that that does that in any way runs afoul of the antitrust laws.
We are confident that the public policy of support for the right to
collectively bargain provides the nonstatutory exemption to the
antitrust laws when properly confined to the three basic issues and
in this case we believe it was met and whether or not our league in
future negotiations with our players would follow that kind of a
precedent. can only be determined in the future when we hear
what the players want and whether it makes sense for the owners.

BASEBALL LEAGUE NOT UNDER ANTITRUST LAWS

Senator SpEcTER. The haseball league is not under the antitrust
laws, All the other professional sports are. Do you think there are
enormous differences in the application of what goes on among
players to teams, teams to other teams, teams to the league, be-
cause one major sport like baseball is exempt and other major
sports like hockey. football, basketball are under the antitrust
laws?
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Mr. Stein. I think there is a difference in the actions we need to
take and I think there is no rational basis in my mind for the other
sports not having the same benefit that baseball has.

Senator SpecTER. Do you think hockey suffers because it plays
under a different set of rules than baseball enjoys?

Mr. STeIN. We suffered economically from having to defend a
number of lawsuits. 1 do not think we would end up with any basic
organic law or statutory law in our league that would run afoul of
fair play. I think we are entitled to the same benefits that the
courts and the Congress have traditionally afforded baseball.

Senator SeecTER. SO it is really the cost of litigation rather than
any fundamental difference and approach. one under the antitrust
laws. one not?

Mr. Stein. | believe so.

Senator SPECTER. Thank vou very much, Mr. Stein. Your testimo-
ny is very helpful, as dlways

The Chairman. Thank you very much., Mr. Stein. We are glad to
have had vou with us.

[Prepared statement of Gilbert Stein follows:]
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STATEMENT
s13

GILBERT STEIN

VICE PRESIDENT AND GENERAL COUNSEL

HATIONAL HOCKEY LEAGUE

Mr. Chairman and members ©Ff the Committee. I am Gilbert Stein.
vice President and General Counsel of the Mational AoCkey League.

I aPPreciate the opportunity ro testify on behalf of the HHL on 5.
610, the "Collegiate Student-Athlete Protection ACt of 1983.* The
National Hockey LeaQue i5 pleased to present its views aon this
legislation,

The League supports the purpose of this bill, 'which 1s tg grant
a limited eXemption from the antitruSt laws tO permit professional
Sporks clubs bto enact rules redarding the recruitment of college
athletes. We JueSti1on, however., whether such an exemptloﬁ should
be premiged exclusively on a league rule phat requires a spudent-
athlete to complete his undergraduate study hefore he can play
Professionally. The NHL sugFests phat an exemption might be
berter predicated on a proader Tule rhat encourages a Student-
athlere to atrend c¢ollege, but leaves aome flexlbility for players
to 519n before Qraduation from a four year institution.

The Mational Hockey League was founded over sixty~-five years
ago. Im that time ir has Qrown from six clubs ro twenty-one,
fourteen of which are in the Uniéed States, For aver sixty of
those years., Mr. Chairman, th€ NHL operated uander @ rule phat
prohibited phe draftlng or signing of a player before he was twent?
years Of age.

It was only Several yearS ago. in the face of threatened
antitrust litigation and mindful of phe Connecticut Discrict

Court’s decision in LineSman v. World Hockey Association. 439 F.

Supp. 1315 (D.C. Conn. 1977), that the Leafue reluctantly lowered
that age limit to eighteen. Prior ro that we did not draft players

comingd out of high school.
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Our rtulw now provides that it a playel 1s st leaast 2ighteen
yeacrs of age prior to Septumber 15 wtf the playing yeaf. he s
#ligible for Ehat year's entfy dratr., For example. tf a player
wlili De eiljhteen by September 1S5, 19f)., he i9 eligible rof the
1493 wntry drabt whicn will be held in sevaral wewoks.

Of the 252 players selected un the [9B2 Entty Draft. thirty-
eight ware drafted coming out of U,5. nidp scnools. Tt 1S estimated
that a similac pumper will be dracted this year and a2v1in 0 19H4.

unfortunately., vety fey eighteen yeac old players'ﬁre caady
£OU the HHL. Nopetheless. because 2L the anpireust threat. the
League was compelled to lower its draft eligible age tao eighteen.

Some 2f these players Will decide not to turn prafesstional
and wtll conkinue thelr aducarion tn college. Others. howewver.
will 5190 with NHL clubs. & few will play in the NHL, byt most
will lixely be assigned to a c¢lub 1n the U.5. minor leagues tor
further development and expefience.

Eligifdility and Arafeing ar eightesn i1s understandably Jnpopular
with American colleges and amateur teams because LU takes the
premier players and weakens their programs. [t may also adversely
atfecr 1.3, hockey 1n the international arens. There are several
outstanding American youngsters now in the NHL who, but €9r our
ei1ghteen year old rule. would be playing for the United States
Dlympie team in 1984, Delending upon how many of ghese eighteen
yaear old playetrs gurn pro and how many collegians tugn pro befare
compleving college. the likelihood at the 1984 Oi¥mPics of & Cepeat
ot the *Miracle of pake Placid.” where our Olympians won the gnld
meda: from the Russians. Way Se all out impassible.

e, Chatrman, as I indlcat;d. the MHL changed 1ts age rule on
eligibility N srder t0 avord anticrust blability. were legisla-
tian enacted granking an appropriate limited 2xemprion from the
antitrust laws, I Peliave the NHL would reinstate its twenty
Peat o1l mianimum age requircement.

At the same cime., DOwewver, the League is concerned that S.
610 in its present farm might discourage students from attending
college our of feac they will be Jocked out of professianal

spores for four years.

LC158
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what would be the etfect on ¢ullage enrollment ob outstanding
high school athletes if a high school senior is eold that 1f he
elects to yo to college, he will pe denied, for the next four
years, the opporftunity that his non-matriculating high school
teammates have - the oppoctunity to tucn professional? will

professional sports clubs start enticing the grewat athletes <omtng

[ 3
out af ‘high school to turm pro immediately rather than encgoll in
college, as happened in basketball to Moses Maldne and Dareyl

- Dawkins?

Pechaps professional rootball and pasketball would not do so
bec;use college competition has traditiomally given the athlete
the rePutation that makes kim valuable as & pe2d.  But in hockey,
and, [ believe, in basepall as well, the professional teams are
ofren 1n direct competition with college recruiters for cutstanding
high scnoal athletes,

An additional approach that would be more realistic to hockey,
from Doth the players' and teams' point of view, would be a rule that
would allow a player to go to college but stili be drafred at age
twenty. We would respectfully.suggest a small amendment to 5. 610
that would take this into consideration as follows:

"The antitrust laws as defined 1n sectlon | of the Clayton

&ct, and in the Federal Trade Commission Act sShall not
apply to a joint agreemant by Or amOng persons engaging
in or cohducting the professional sports of foothall,

baseball, baskerball., soccer or hockey designed to encour-
age (solbe3e) student-athletes to attend college and to

compléte their undergraduate education before becoming
professional athletes, by prohibiting rhe drafting or
signing ©f a player for a specified period of time,
which shall De not less than two years noc more than
four years after he graduates from_high school.”

If the bi1ll were 5o amended, it 1s my belisf the NHL would
epact a ruie prohipiting the drafting cr signing of a Player until
two yedrs after his class graduated from high school.

In addition to providing an exemption from the antitrust
laws, Mc. Chairman. I respectfully suggest the Jommittee also
consider amending the bill to pProvide an exemption Erom the Age
Disceimination EmPloyment Act of 1967, 81 Star. 602, as amended,
2% U.5.C. sec. 621 er seq. (1976 Ed. and Supp. Ivi, t0 preclude

creative litigation on vha premise chat a rule prohibiting the

L B

Q iaey”

ERIC a 159

Aruitoxt provided by Eic:




156

drateing or siughing ot a Player for a yiven number of years
after he graduates high school Opetates as a Jde faceo discrimipation
adainst collaje age srudent-athlotes.

Mr. chairman, the NHL apPreciates this opportunity to present
Lts vliews on tnls legislaktion and rpanks the Committee €ar (ks

interest. T will be happy to answer any gquestions.  Thank you.

The Cuamrman. Mr. Kenneth Moffett, executive director of the
Major League Bascball Players Association.

Mr. MorFeTT. 1| have with me David Vaughn, senior counsel of
the Major League Basebzll Players Association

The Cramrman. I have another engagement. I am going to have
to go. 1 am going to request the distinguished Senator from Penn-
sylvania to take over the hearing.

I just want to express my appreciation to you for being here and
where is Mr. Dull from the University of Maryland? Is he here?

I you will tell him I had to go to another engagement but we
will read his testimony and we appreciate his being here,

Mr. MorreTT. Thank you. Mr. ghairman.

Senator SPECTER. You are Mr. Moffett?

Mr. Morrerr. That is correct.

Senator SrECTER [presiding]. Welcome and you may proceed.

STATEMENT OF KENNETH E. MOFFETT, EXECUTIVE DIRECTOR,
MAJOR LEAGUE BASEBALL PLAYERS ASSOCIATION

Mr. MorrFETT. I wish to thank the committee for the opportunity
to summarize the views of the Major League Baseball Players Asso-
ciation concernir. 7 S. 610, the Collegiate Student-Athlete Protection
Act of 1983, and 1o attempt to place in perspective from the Associ-
ation’s point of view the use of an exemption from the antitrust
laws to achieve the policy objectives of 5. 610.

We have provided the committee with a full statement from
which this summary is taken. We would regquest that the full state-
ment be made a part of the record.

Senator Specter. It shall be.

Mr. MorrFETT. The association appreciates the committee’s recog-
nition that professional sports is a big business, with significant
impact on interstate commerce and commends Senator Specter’s
firm and consistent position that Congress should not enact laws
which provide blanket exemption from the antitrust laws for the
professional sports industry.

The association commends Senator Specter for his interest in en-
couraging student athletes to complete their formal education. As
commendable as is the objective of 8. 10, the use of an antitrust
exemption to accomplish its purpose would represent a move in the
wrong direction and would present potential for abuse,

Professional baseball remains the only industry in this country
which is both free from Government regulation and exempt from
the antitrust laws. The blanket exemption allows owners to restrict
competition, fix prices, and divide markets.

160
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Not surprisingly, the legal monopoly enjoyed by professional
basebal]l has worked to the advantage of only one group; the
owners of professional baseball teams. The exemption has worked
to the clear disadvantage of everyone else: Cities seeking to retain
or secure franchises, fans, dissenting owners. the public in general
and, of course, the players: Amateur pPlayers. miner league players,
and major league players.

It is the position of the association that Congress should move
Fermanentiy to eliminate baseball’s exemption from the antitrust
aws.

The exemption dates back to the 1922 Federal! Baseball League
decision which held that baseball was cutside the scope of the Fed-
eral antitrust laws. That decision since has been criticized and the
result of Federal Baseball has been described in subsequent deci-
sions as “illogical” and an "anomaly.”

In the 1970 Curt Flood case, the Supreme Court passed the ball
back to Congress. Chjef Justice Burger said. “It is time the Con-
gress acted to solve this problem.”

The Select Commmittee on Special Sports of the House, the De-
partment of Justice under the last three administretions. and,
indeed. all of the witnesses in all of the recent hearings except rep-
resentatives of the owners, have agreed that the exemption should
be ended.

While it is true that major league players have made economic
gains in receni years, it is also true that those gains have come
over the continuous, rigorous opposition of the owners.

Senator SeECTER. Do you think baseball players would be better
benefited. if 1T might interrupt you, if baseball were subject to the
antitrust laws? i

Mr. MorFeTT. If they were subject? I think there 1s a good chance
they would, sir, particularly as you reach down into the minor
leagues and into the amaceurs as well.

Senator SpECTER. Baseball players have worked it out in a some-
what different way as a result of the arbitration award so that
within the baseball system there is a free agency under a certain
set of rules that have enabled the baseball players to deal with the
owners. Just given the blanket exemption from the antitrust laws,
there would have been nething had baseball played its cards differ-
ently, so to speak, to have maintained the moncpoly position with
respect to the players and to have kept them on a much tighter
rein, in a much more constricted bargaining position. Could not
baseball have dene that?

Mr. Morrert. Except for one reason: If it had nut been for the
strong union and the fact that the unien tock the position they did
after they won the arbitration case and worked it out.

‘Sg)nator SeecTER. Why did baseball ever agree to that arbitra-
tion?

Mr. MoFFETT. Because it was in the agreement.

Senator SeEcTER. Why did baseball ever agree to the agreement?

Mr. MorreTT. To the agreement? Because the players were uni-
fied.

Senator SekcTER. The players would have struck?

Mr. MorrFETT. They did—they have struck twice.

22-8495 0 - 83 - 11 %61
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Senator SPECTER. They had not struck in advance of the agree-
ment which opened up ti‘;e arbitration procedure, had they?

Mr. MorFrFeTT. They struck in 1972 over a pension matter.

Senator SpecTER. And when did the arbitration clause arise?

Mr. MorrETT. 1976. N

Senator SpecTER. So the players did not strike over that sgeciﬁ-
cailf but you think that might have been grounds for a strike®

r. MorrETT. Absolutely, sir, if it had not been agreed mutually
between the parties.

Senator SpecTER. Well, it is entirely possible that had baseball
not worked out its own compensatory arrangements to give that
flexibility, the Congress might have a different attitude about base-
ball under the antitrust laws and the courts would have had a dif-
ferent attitude about baseball under the antitrust laws.

Mr. MorreETT. They certainly did not for a lot of years prior to
that, sir, and I think it is only because of the union taking the
strong position they did and the fact that they were so unified that
the players have what they have today.

Senator Specter. Well, the question that comes to my mind, is do
we have procedures in our country for working out these issues? I
asked the question of Mr. Stein, which I believe you heard. about
whether hockey was in a significantly different position than bage-
ball and he responded that the cost of litigation made a difference.
I see what has happened in baseball to provide leeway for the play-
ers to have rights, to sell their services to other teams under free
agency rule, and it seems t0 me that somehow in our system, not-
withstanding what the Congress may do or the courts may do, that
the private parties work it out to the great credit of the private
parties. I just wonder what your thoughts are about that general
conclusion.

Mr. MorreTT. My general conclusion is, as I have stated before, if
it had not been for the arbitration decision and if it had not been
for the unity of the players. the situation would be even ipuch
worse than what it is today.

Senator SPECTER. (Given those factors. is it working out reason-
ably well today on the compensation line?

Mr. MorreTT. Did you say compensation wise?

Senator SPECTER. On the compensation line?

Mr. MorrFeErT. You are talking about the compensation issue
which was the matter of the 1981 strike or are’;vou talking about
the mobility of players from one team to another?

Senator SpectEr. Both.

Mr. Morrert. All right. As far as that is concerned, in the major
leagues, a person has to wait for 6 years before he can move from
one team to another. That is not the case in any other industry in
the United States.

Senator SpecTER. You think that is unduly restrictive?

Mr. MorrETE. Well, I think it is something that has been
to by both parties after the arbitration award. But I think as far as
the minor leagues are concerned, all of the minor lez_e players,
which are in a far greater number than in the majors—there are
only 650 major league basebail players—the players are nothing
but chattels of the owners and they are stuck unless the owners
wish to release them.

1 BB2
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Senator Specrir. You think the minor league players are unfair-
ly treated?

Mr. MorreTT. | believe so.

d?enator SeecTeR. Do you think the major leagues are fairly treat-
ed?

Mr. Morrerr. I think the major league players are treated the
way they are today as a result of their union.

Senator SPECTER. How about my question?

Mr. MorreTT. Your question relative to the antitrust——

Senator SpecTER. Are the major league players fairly treated?

Mr. MorreTT. | would say the major league players have had
probably one of the most chaotic labor relations situations I know
of in my 28 lg'rears in collective bargaining and the only reason they
have what they have today is because they have fought for it.

Senator SPECTER. Are the major league players fairly treated?

Mr. MorreTT. It depends on the circumstances and the situation
with the various clubs.

Senator SPECTER. Some are and some are not?

Mr. MorFerr. That is correct.

Senator SrECTER. But overall, would you say they are fairly
treated?

Mr. Morrerr. I would have to say that the contract that they
have is policed by the association and by the player representatives
on the particular club and as a result of that, they have to fight for
everything that they have.

Senator SpEcTER. But given the battles and the union’s activities
overall with the policing of the contracts, the major league players
are fairly treated?

Mr. MorrETT. For the most part.

Senator SPECTER. If the antitrust laws did not apply to basebal,
would minor league players be in a position to protect themselves
and to be fairly treated, in your judgment?

Mr. MoFreTT. More so, yes, sir.

Senator SpeEcTER. What would taking baseball’s antitrust exemp-
tion away do for the minor league players that they cannot do for

" themselves given the tenacity of the players?
» Mr. MorrerT. Could I turn that question over to my counsel?

R Senator SPECTEE. Bure. ]
Mr. VAUGHN. Your question, as I understand it, is what the-
réinor leagues could do in the absence of antitrust laws?

[ 8

NO UNION PROTECTION

tor SpecTER. Mr. Moflett is saying that baseball ought to be
out irom under the antitrust laws and he testified to the narrow
range of this issue. He does not like it because it is a further ex-
emption from antitrust laws. He is using this occasion to attack the
general status of baseball being exempt from the antitrust laws. I
am trying to explore what are the reasons that baseball, in your
judgments, ought to be out from under the antitrust laws and I am
coming to the issue of whether the minor league players and the
major league players are fairly treated because they have had a
tremendous battle. The union has won concessions and they have
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to be policed, but the battles put them in a position where they are
fairly treated.

Now my question is on the minor leagues. Can you get the minor
le!ﬁues to he fairly treated if you use the same tactics?

r. VaAugHN. The minor league players enjoy no union protec-
tion and. therefore, lack the kind of organizational leverage——

Senator SpecTer. Can they get themselves a union?

Mr. VaucuN. That is theoretically possible. As a practical
matter, because of the fact that the minor leagues are by definition
a stepping stone to either the major leagues, or unfortunately, a
stepping stone back to private life, the likelihood that that will
happen is not high. \

enator SPECTER. What would their situation be if the antitrust
laws did not exempt baseball? You are saying that the nature of
their profession is such that they are not likely to be unionized or
to have the benefits that have come to major leaguers because of
the union and my question then is, well, what good would it do
them if the antitrust laws did not apply to baseball?

Mr. VauGHN. An individual minor league player or a class of
minor league players would have the right to go into the court and
to challenge the reasonableness of the minor league rules on mat-
ters such as the reserve clause, on matters such as baseball’s draft
systemn.

Senator SPECTER. Would that be realistic?

Mr. VaugHsN. It has occurred in other sports.

Senator SpecTer. Minor league sports?

Mr. VaugHN. Not necessarily minor league sports, but the law
would cover them.

S%nator SPECTER. But is it realistic to finance that kind of litiga-
tion? -

Mr. VauGgHN. It may well be realistic to finance that kind of liti-
gation. I certainly would not prectude that possibility, and it seetns
to me they at least should have the right of access to the courts
that other citizens have. )

Senator Seecter. If that is realistic. why isn't it realistic for
them to form a union?

Mr. VauGHN. Primarily because of the transitory nature of their
careers and the fact that at every stage a potential litigant sees a
future in professional baseball and is not interested in wanting to
offend the owners.

Senator SPECTER. That situation is present on the antitrust law
side. If they were exempt from court, they would encounter the
same problems.

Mr. Moffett, what other aspects of the public welfare would he
served if baseball were not privileged with the antitrust exemp-
tion?

Mr. MorrerT. We recently had an experieuce, Senator, where the
owners passed an internal rule which limited the amount of
moneys that could be expended by each one of the clubs, as far as
salaries and other expenses are concerned. It is our advice that
clearly if this rule were enacted, and baseball were not exempt
from the antitrust laws, the owners certainly could not have done
this.

Senator SPECTER. Any other areas?

-,n‘i

t

164




161

Mr. MorreTT. We have filed a grievance along these lines and we
are hoping to win this grievance.

Senator SPecTER. Is there any other area where you think the
Eublic interest would be served by striking out the exemption for

aseball?

Mr. MorrerT. | just think that it is unfair, that baseball players
should be singled out differently than any other employees in the
whole United States as being exempt from the antitrust laws.

Senator SPECTER. I understand your conclusion that it is unfair
and it may well be. But what I am looking for are some conse-
quences that are adverse to public policy which flow from base-
ball's exemption and would provide some impetus for change

Mr. MorreTT. The owners can engage in any kind of price ﬁxin%.
They can do any kind of rulemaking. They can do anything at 3ll.

Senator SPECTER. Do they?

Mr. MorrerT. As far as the restraint of trade. To my knowledge
there have been situations where certain people have not been
granted franchises. There have been situations where people could
not move clubs from one place to another and other such things as
that.

Senator SpecTer. I interrupted you. Mr. Moffett, but I wanted to
get your reasons. You may proceed. ’

Mr. Morrerr. While it 1s true that the major leagues have made
economic gains in recent years, it is also true that these gains have
come over the continucus vigorous oppesition of the owners. These
gains are only as secure as the next owner attack at the time of
contract expiration. Indeed, most players or amateurs of the minor
{eagues are subject to a unilaterally imposed draft and reserve
system with no union to protect them. .

There is no reason that baseball players and the public should
not have the same antitrust protectiou enjoyed by all other citizens
but until those rights are protected, the owners will continue to
take advantage of the situation. Labor relations in the industry
will continue to be chaotic. Neither the equal protection of the laws
nor the public interest in competition will be served. ‘

I am pleased to state that Congressmqn Seiberling is introducing
the Sports Competition Act of 1982 which would repeal baseball’s
exemption by defining interstate commerce to include all profes-
sional sports, including baseball.

While baseball is the only industry and certainly the only profes-
sional sport whose owners enjoy a blanket exemption from the
antitrust laws, there have been a number of special provisions
exempting certain activities from these laws. In the last 2 years,
numerous bills have been introduced to restrict the movement of
sports franchises, allow for revenue sharing and for other purposes
il:hrough the device of exempting the leagues from the antitrust
aws.

Current law does not prohibit professional sports teams and
leagues from regulating themselves in a reasonable manner con-
sistent with the antitrust laws. The rule of reason, to which profes-
sional sports teams and leagues are subject. takes into account the
special characteristics of each industry and allows practices which
are commercially reasonable and not anticompetitive in the con-
text of that industry. The cases cited in our statement demonstrate
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that the [aws are ilexible enough in their application to accommo-
date the special circumstances of the sports industry.

Retreat from the protection of the fundamental national econom-
ic policies favoring competition which are found in antitrust laws,
even in nominally narrow areas, should not be lightly undertaken.
The result of using special purpose exemptions from the antitrust
laws would be to create a mantel of protection filled with holes.
Rules drafted by the owners pursuant to the exclusions would in-
evitably affect more than the intended area. For example, if Feder-
al rules to protect student athletes might also restrict negotiations
or fix prices. Indeed, under the guise of carrying out the purpose
for which the exemption was created. the law might be used to
shelter activity totally outside the intended scope of the rule. Such
exemptions would be difficult.to police and would lead to confusion
and uncertainty.

Qur second concern with respect to the use of special purpose
antitrust exemptions is that. within the scope of such an exemp-
tion, the owner's actions are completely removed from external
scrutiny. Senator Specter has properly pointed cut that permitting
rules which encourage a student athlete to complete his education
wiil restrict the athlete's right to seek and cbtain employment with
an employer of his choice, a right which other citizens enjoy ard
value very highly. Application of the rule of reason under the anti-
trust laws helps to insure a balance between those competing inter-
ests and provides a mechanism whereby that balance may be re-
viewed. By contrast, an exemption from the antitrust laws for an
owners draft needs no efective check on the owner’s activities.

Finally, eviceration of the antitrust laws should net be undertak-
en unless it is clear there are no alternative means to accgmplish
the desired result. There would appear to be a number of alterna-
tive methods to encourage athletes to complete their education: De-
layed or contingent contracts, presigning or postretirement scholar-
ships, tuition assistance during the off season, career counseling,
and job placement services for players and prospective players, spe-
cial extension courses provided by the league and scheduled around
or during the season, to name a few. Some of these programs exist
now in primitive form. Others await only the action or approval of
the owners. We weould respectfully submit that there are alterna-
tives to advance the objective of 8. 610 and, therefore, the use of an
antitrust exemption is unwarranted.

Operating under their exemption from the antitrust laws, the
baseball owners developed a system which regulates the acquisition
of amateur plavers. A review of the owners' system may be useful
to demonstrate some of the dangers in pursuing the objectives of S.
610 through manipulation of the antitrust laws.

Under the owners' system. a player may be drafted only by a
single professional club. The club which drafts the player is %iven
the exclusive right to negotiate with and sign the player. il the
player wants to play but is either dissatisfied with the club which
has drafted him eor is unhappy with the contract offered, he g
stuck. No other baseball club is permitted to sign, negotiate with,
or otherwise discuss potential employment with the draftee. The
player's only choice is to refuse to play and to wait until the next
draft, 6 months later. The player can take a chance that a new
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team might choose him but the player’s choice under baseball's
draft system are to sign with the team which owns the rights to
him or give up a career in professional baseball. As one might
expect, the economic leverage, unless you are John Elway and play
two sports. is almost all one sided.

The owners’ system contains elaborate rules which nominally en-
courage athletes to continue their education. However, the practi-
cal effect of these rules. which are summarized in our statement. is
that, while the baseball rules may appear to offer restrictions to
encourage athletes to finish school, it is clear that because of the
numercus exceptions. they do not do so. The net result is that no
one’s interests are protected adequately by the draft system except
thﬁ owners’. and they are protected only from competing with each
other.

The players association believes, based on its experience, that
exempting from the antitrust laws rules to encourage amateur
players to complete their education will not insure a proper balanc-
mg of the competing interests involved. Indeed, such an exemption
will virtually insure that the owners adopt the most self-serving
rule and will remove any necessity for the owners to justify the
reasonableness of the rule.

In a larger sense, the players association believes that the activi-
ties of baseball and of ail professional sports should be subject to
the antitrust laws. Those laws offer a suificiently flexib.e standard
of reasonableness to accommodate the special circumstances of pro-
fessional sports. Those circumstances do not justify exempting the
professional sports industry from coverage of the same laws by
which the rest of the society is governed, either on a blanket basis,
such as the baseball owners enjoy, or for limited purposes such as
those set forth in S. 610.

While the objective of S. 610 is laudable. the association believes
that the mechanism put forward te achieve it would be, for the rea-
sons discussed, a move both philosophically and practically in the

_wrong direction.
Thank you for the opportunity to present our views.
hse‘;lamr SPECTER. 1 note you are born in Lykens, Pa. Where is
that

Mr. MoFFETT. It is 30 miles northeast of Harrisburg.

Senator SPECTER. Size?

Mr. MofFrETT. TWO thousand five hundred.

Senator SPECTER: I know most of the towns in Pennsylvania but I
do not know Lykens.

It is-a special pleasure to have you.

Mr. MoFFETT. It-15 a pleasure to be here.

[Prepared statement of Kenneth E. Moffett follows:]

PREPARED STATEMENT OF KENNETH E. MoFreTT

Mr. Chairman, Members of the Committee: ] )

My name is Kenneth E. Moffett. [ am the Executive Director of the Major League
Baseball Players Association. The Association is the exclusive collective bargaining
representative for all major league baseball players. As the Association's Executive
Director. [ am its chief administrative officer and chief negotiator.

Prior to becoming Director of the Players Association on January 1 of this year, 1
served for 21 years with the F‘ederaly Mediation and Conciliation Service in a
number of positions. including Director, Deputy Director, Director of Mediation
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Sorvices, nnd Nationn] Represenintive. While with the Service. | medinted a large
number of significant Iabor disputes.

I wish to thank the Committec for the opportunity to uppear today to present the
views of the Plavers Association concerning 8. 6lih, the Collegiate Student-Athlete
Protection Act of 1983, and to attempt to place in perspective from the Assocation's
point ol view the use of an exemption from the antitrust laws to achieve the policy
objectives of 8. 610

he Association commends Senator Specter for his interest in encouraging sty-
dent athletes to complete their formal education. The importance of that objective is
underscored by the very high percentage of nthletes in all sports whose professional
careers never develop to the point of providing them with stable employment or
whose careers are ended premmureiy by injury.

The Association appreciates the Committee's recognition that professional sports
is i big business. with significant impact on interstate commerce, and commends
Senator Specter’s irm ang consistent position that Congress should not enact laws
which provide blanket exemptions from the antitrust laws for the professional
sports industry. The Association was pleased to testify in September of 1982 in sup-
part of Senator Specter’s bill on franchise relocation, 5. 24821, which rejected such a
position. Finaitly. we thank the Senator for his interest in thoroughly exploring at
these hearings all of the issues surrounding the special purpose grant of antitrust
immunity to the sports industry prupesd by S, 610,

As commendable as is the objective of 8. 610, the use of an antitrud exemption to
accomplish its purpose would represent a move in the wrong directiun and would
present significant potential for abuse. The Association must therefore opposed that
portion of § 61

Qur concern is not merely acadamic. Professional baseball is. as you know. the
only major industry exempt {rom the antitrust laws. The Players Association has
had abundant opportunity to observe the operation of team owners and leagues
under that exemption, including baseball’s draft system for cellege and pre-college
players. Qur experience may be useful to the Committee in its deliberations.

My testimony is divided into three sections: first, a brief summary of the status
and history of baseball’s blanket exemption from the antitrust laws: second. a dis-
cussion of the policy reasons why the Association believes that creation of special
purpese. limited scope exemptions from the antitrust laws are undesirable: and.
third. a description and analysis of the owners ruies for dealing with amateur play-
ers under baseball’s existing antitrust exemption.

I. BASEBALL OWNERS ANTITRUST EXEMPTION

Professional baseball remains the only industry in this country which is both free
from government regulation and (ree to engage in contracts combinations, and con-
spiracies in restraint of trade. Not surprisingly, the legal monopoly enjoyed by pro-
fessionul baseball has worked to the advantage of only one group—the owners ol
professichal baseball teams. The exemption has worked ‘to the clear disadvantage of
evervone else: cities seeking to retain or secure franchises. fans, dissenting owners.
the public in general. and. of course. the players: amawcur piavers, minor league
players and major league plavers. o

It is the position of the Association that Congress should move promptly to elimi-
nate baseball's exemption from the antitrust laws.?

Historteal backpround

A brief summary of the historical background of baseball’s antitrust exemption
may help to place my subsequent testimony in context.

In Federal Baseball Club v. National League* the Supreme Court held that the
business of professional baseball was outside the scope of the Federal antitrust laws.
In 1942, in Toolson v. New York Yankees® the court reaffirmed its decision in Feder-
w! Buseball, suggestink that the “remedy’ for its decision was to be found with the
Congress. if at all. However, in 1456, in Radovich v. Nationy! Football Leugue* the

'] endorse bul will not attemnpt here to Testate the testimony of Marvin Miller, former Execu-
twve Director of the Association, in suppart of the proposition thai baseball’s antitrust exemption
should be eliminated. | would_refer the members of the Subcommittee, however. to his testimo-
ny in 197k before the House Select Commitiee on Professional Sports and his testimony before
the Silgnfmli% and Commercial Law Subcommittee of the House Judiciary Committee in Febru-
ary, 1982
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Supreme Court redused to extend baseball’s antitrust exemption to football, and spe.

cifically noted that if it were to eonsider the question of bascball’s antitrust exemp-

tion for the first tinwe, it would hold baseball subjeet to the antitrust laws. Apain,

t};f (‘ou;;'t noted the faitlure of the Congress to enact legislation overturning Federaf
sehall.

The question of baseball’s antitrust exemption last reached the Supreme Court in
Flood v. Kusn, AT US 208 (19721 The Court was unanimous in its opinion that
basebit] should never have 1een Cranted an exemption from the aniitrust laws, Jus
tice Blackmun's mujority opinion noted that professional baseball is u business, that
it is engaged in the interstate commerce. and that baseball's exemption is an "ex.
ception” and an “anomaly”

Nevertheless, the Court in the Fowd case declined Lo correct this anomaly and
aberration, again relying on the failure of Congress to enact remedial legislation in
the face of the Court's concededly erroneous prior decisions in Federal Basehall und
Toolson. The Coart noted that the “illogic” of its position can only be remedied by
the Congress. Chief Justice Burger stated: . . . it is time the Congress acted to
solve this probiem.” Floud v. Kukn 107 US. 258, 286 (19721 Absent action by the
Congress, what has been universally ucknowledged to be bad law will remain the
law of the land.

Baseball's antitrust exemptien was examined by the Congress in 1976 by the
House Select Committee on Professional Sports ithe Sisk Committeer. After full op-
portunity to consider baseball’s special antitrust stutus. the Committee reported:

"Based upon the information available to it. the Commiltee has concluded that
sdequate justification does not exist for baseball's special exemption from the anti-
trust Jaws and that its exemption should be removed in the context of overall sports
antitrust reform.”

Baseball s antitrust exemption should be eliminated

In its business dealing with third parties (e.g. all baseball players and municipal-
ities desiring to secure or retain a franchisei organized professional baseball oper-
ates as a classic cartel. And. because baseball is immune {rom antitrust attack. it
does so openiy by a series of interlocking agreements which bind every professional
baseball club to every other professional baseball club. Those agreements regulate
akmost every significant phase of each club’s individual business cperatipns. Each
major league club is a party to the Major League Agreement, which defines the
afreements and relationships by and between each major league club to every other
major league club. Every minor league club is contractually bound to every other
minor Jeague club pursuant to the National Association Agreement. The Profession-
al Buseball Agreement binds every major league club to every minor league club.

Pursuant to these and other agreements and regulations, each professional base-
ball club agrees to keep its “hand off” the “property” (&g players, etc.) of every
other cfub 1b return for the other clubs' agreements to do the same. Thus, in those
areas where baseball clubs would ordinarily be expected to compete with one an.
other (for players. etc.) there are formal agreements not to compete. Marketa are
divided. prices and salaries ure fixed, and free and open economie competition is ef.
fectively eliminated.

Testimony before the various Congressional Subcommittees and before the Select
Committee in 1976 shows that. with the exception of a single category of wilness,
the opinion is unanimous that baseball's antitrust exemption should be eliminated.
The ¢nly witnesses favoring retention of the exemption have been the representa-
tives of baseball's owners and the representatives of the owners of other profession-
al sports teams. who hope one day to persuade the Congress to exempt the other
professional team sports from the ambit of the Sherman and Clayton Acts.

Orgunized professional baseball traditionally has put forth varigus contentions in
support of retaining its antitrust exemption. In arguing to retain their exemption,
baseball's owners assert that because baseball developed pursuant to the Supreme
Court's holdings in Federa! Basebull and Toolson. it woullzi now be unfair to apply
the antitrust laws to baseball. This “reliance” theory amounts to arguing that once
an error of law is made 1as concededly was made in Federa! Baseball), it should
never be corrected, because someone has “‘relied” upon the incorrect par decision
in conducting his business, Whenever legislation is considered. someone can assert
that he has “relied” on the prior state of affairs. Because the Supreme Court erred
in 1922, and refused to correct that error in 1933 and 1972, is a0 reason for ‘this
Congress in 1983 to perpetuate this state of affairs. .

Baseball's owners further argued before the Select Committee that the antitrust
exemption should not be eliminated because no identifiable group has heen harmed.
and because the collective bargaining relationship between the major league owners
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und the Players Association nsukes antitrust coverage superfluous and potentially
destructive of the “stability™ of the burgaining relationship. Owners and tm'ir repre-
sentatives have argued further thot antitrust coverage would not be of benefit to
major league ployers due to the labor exemption,

¥ must take strong exceplion 10 those contentions, All players have been harmed
by huseball’s exemption. The economic freedom of players covered by haseball's
draft is severely and unnecessarily restricted. Most professions! baseball players are
in the minor leagues and lack any collective bargaining representation.

Lei me describe brlcﬂfv the situation which confronts an individual who wants to
play professional baseball. First, the player will be "drafted”, a process by which the
owners agree that o single club will have the exclusive right to negotiate and sign
the player ana no other professional team will conduct any discussion with him
with regard to potential employment. I will return to discuss the draft in more
detail, since it bears directly on the issue of educational incentives for amateur ath-
letes which is addressed by 8. 610.

Once a player enters into 4 contract, he is "reserved” by the club which has
signed him (or any other elub to which his contract may be sold or traded). Unless

. the club subsequently determines that he lacks sulficient ability and releases—that
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iy, discharges—him. or unless he is one of the few players who are talented enough
and fortunate eaough to achieve six years of professional service, he may not seek
employment as a professional baseball player. even after the expiration of all of his
contractual commitments, with any other professional basebal]l team anywhere in
the United States. UCanada, Latin America, or Japan. His only alternative is to cease
to pluy prolessioaal baseball.

Muajor leaue ployers have also been severely disadvantaged baseball's anti-
trust exemption. Due entirely ro the antitrust exemption, basebali was the last of
the four major professional team sports to achieve even limited relief from the per-
petual reserve system in the form of free agency. Because of the exemption, baseball
piayers have never had competing leagues to establish a market price for their serv-
ices. Nor do players have the right to sue to end the clubs’ price fixing with respect
to salaries. ’lPhe measure of how effective the owners price-lixing agreements were
can be seen in the six-fold increase in salaries from 1976 (the last full season before
the limited free agency secured in the 1976 Basic Agreement took effect) and 1982
In 1976 the mean major league salary was approximately $44,500. Last year it
reached approximately $251.500.

Only the Players Association stands between the beneflts and protections players
now erdoy and a return to the pre-1976 era. While the Players Association, which
represents major league players, is a strong union and has achieved many impor-
tant advances for its members, that is not a basis upon which to base a public policy
of denying the benefits of the antitrust Jaws to baseball players. Collective bargain-
ing agreements are not permanent. Circumstances change. and one canaot conclude
that ause the Players Association has held its own in collective barFaining the
last several years, it will always do so. The protection of the antitrust laws should
be available to baseball players, as that protection is to all other Americans.

Baseball players are entitled under law to organize and bargain collectively, but
that right is not one that is or should be given to the exclusion of other statutory
protections. It is specious to argue that because major league players are currently
represented by the Players Association, all players or potential players should be
denied the protection of the antitrust laws. Baseball's owners should comply with
the public pelicy of this nation, as set forth in both the antitrust laws and the labor
laws. just like everyone else.

Before the Select Committee in 1976, the Commissioner of Baseball testified to the
good, stable labor relations present in baseball, in support of baseball’s twin argu-
ments that (1) the collective bargaining system was working well ‘and thus no
change in baseball’s antitrust status was warranted, and {2) that eliminating base-
balls’s exemption might somehow interfere with the collective bargaining process.
My predecessor, Marvin Miller, expressed a contrary view, to which I adhere today.
Following the Commissioner’s testimony, Lthere was a major confrontation when the
1976 Basic Agreement expired (after the end of the 1979 season). A sirike was avoid-
ed in the Spring of 1980, on the eve of the strike deadline, by an agreermnent postpon-
ing the reserve system issues until 1981, In 1981 there was, as you know, a costly.
bitter, fifty day strike. L

The truth is, that in 1976 Labor relations were not good and had never been so.
But for an arbitrator’s interpretation of certain provisions of the standard player
contract, no significant changes in baseball’s reserve system would have been nego-
tiated. The 1981 strike was precipitated by the owner's attempt to gut the free
agency system. Because of the exemption. the owners in the 1981 negotiations acted
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seenrre i the knowledpes thit 1 thew were sble to beat the Associntion they could
eventualy rampose whaitever restrictive system they chose, withuut danges that
ther would be called inta court and asked to justify s ressonableness 1 submit that
if the baseball owners lacked antirusy exemption, it would have been much less
likely to Torce this confrontation. or any Dure eonfrontotions on thas issoe, Buase
ball’s antitrust immunity serves, inmy view, as an impediment to gaed Taith collec-
tive bargaining

{t is correct that in certiun crrcumstances the Lbar exemption may sorve as i de-
fense ta an antitrust action. The Plavers Assogiation is certainbe prepared to live
with that resuli. But if buschall’s owners combine in areas other than those permit-
ted by a collective hargaining agreement reached as the resull of good Faith, arms-
leagth burgainmg, such actions should be required 1o pass muster under the anti-
trust Jow. When clubs conspire to limit or fix the satary and other ternts and condi-
twns that will be offered to free agents, the Plavers Association’s remsedy under the
contract is to fite i@ grievance. The grievance is eventuaily heard by an arbitrator,
who determines i the clubs have been activg in concert. in violidion of the labor
contract, and if so, whit the appropriate remedy should be. No significant discovery
i available in arbitration, and the arbitriter’s remedies are relatively limited.

Contrast thid potential avenue of relied with those availabie under the antitrust
laws, in which any conspiring clubs would Tace the possibility of a suit for injunctive
relief, treble damages and attornevs” fees (as well as the possibility of criminal
chargesi, in @ proceeding in which the full discovery under the Federal Rules of
Uivil Procedure would be available before trial.

Such eallusion by clubs in violation of our Tabor agreement is not die speculation.
There 1 consideruble evidence that in 1981 the e¢tubs conspired in viglation of the
Buasic Agreement, in an attempt to limit the length of contracts, to force piavers to
re-sign, in most instances, with their former clubs, and to prevent operation ot a
free market for Iree apent plavers’ services. A grievance against the owners’ action
15 now pendihg. .

More recently. the owners have secretly agreed among themselves 10 require al}
clubs 10 maintain a ratio of “assets” to “liabilities” of 60740 Under the owners'
rule, by far the largest “liability”™ i player contracts, but the rule is distorted to
exclude the asset value of those contracts and otherwise undervalue the club’s
worth. Owners who do not comply with the 6ik/40 rule are subject to severe sanc-
tions, inciuding removal of the club's officers and the effective placement of the club
in recetvership. The clear purpost of the owners’ rule s to place a cap on salaries
and to punish owners whe, for legitimate business reasens, would choose to invest
more money to acquire better players. The owners’ rule restrains trade and fixes
prices, completely outside the collective bargaining process, in wavs which would be
prohibited in any other industry. The reluctant negetiations, the conspiracy to con-
strain free agency ard the 60/U1 rule are all examples of why players should be
protected by the antitrust laws. .

The department of Justice has consistently advocated the elimination of baseball's
antitrust immunity. As Deputy Assistant Attorney General Lipsky told the House
Subcommittee on Monopolies of the House Judiciary Committee on July 14, 121

"It has been the position of the Antitrust Division for some time that baseball’s
exemption is an anachronism and should be eliminated. * * * [ know of no economic
data or other persuasive justification for continuing to treat baseball differently
fram the other protessional team sports, all of which are now clearly subject to the
antitrust laws.”

The Players Association shares the view of the Department of Justice that the
federal courts have sufficient {lexibility i the context of a “rule of reason” anti-
trust analysis to take into consideration any special circumstances that may be
present in baseball. IT baseball's owners cannot demonstrate the reasonableness of
their actions, they should be reguired to conform with the public policy expressed by
the antitrust laws,

Finally, baseball's owners frequently argue that antitrust coverage is not needed
because they act in the public interest. ] submit that the contrary is true—that
bastball's owners have acted only in their own selfish interest, But. in any event, it
is net up to the owners to define the public interest. That responsibility lies with
Congress, and Congress has determined that the antitrust laws further the public
interest.

It. USE DF SPECIAL-PURFOSE ANTITRUST EXEMPTIONS

While baseball is the only industry and certainly the enly professional sport
whose owners €njoy a blanket exemption from the antitrust laws, there have been a
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number of special provisions exempting certuin activities of professional sports from
those luws.® In the lagt two Yeurs, numerous bills have been introduced to allow
leagues to restrict the movement of sports franchises. allow for “revenue sharing”
and fer other purposes through the device of exempting the leagues from the anti-
trust laws.

Current law does not prohibit professional sports teams and leagues from regulat-
ing themselves in @ reasonable munner consistent with the antitrust laws. The “rule
of reason', to which professional sports teums and leagues are subject, takes into
account the special characteristics of each industry and allows practices which are
commercially reasonable and nét anti-competitive in the context of that industry.®
For example, the Eighth Circuit in the Mackey case 7 noted that certain restraints
on player movement might ;i:asa muster under the antitrust laws. And, indeed, rea-
sonable league restrictions have been upheld even in club relocatlon situations.®
Those cases demonstrate that the laws are flexible enough in their application to
accommodate the special circumstances of the sports industry.

Retreat from the protection of the fundamental national economic policies favor—
ing competition which are faund in antitrust laws, even in nominally narrow areas,
should not be lightly undertaken. The result of using special-purpose exemptions
from the antitrust laws would be to create a mantle of protection filled with holes.
Rules drafted by the owners pursuant to the exclusions would inevitably affect more
than the intended area. For example, a set of rules to protect student athletes might
also restrict negatiations or fix prices. Indeed. under the guise of carrying out the
purpose far which the exemption was created, the law might be used to shelter ac-
tivity totally outside the intended scope of the rule. Such exempt:ons would be diffi-
cult to thce and would lead to confusion and uncertainty. In light of the complica-
tions which the exemption would produce, we do not believe t t any af the wit-
nesses have met the heavy burden of showing that a retreat from such an important
national policy is warranted.

Our_second concern with respect to 1he use of special purpose antitrust exemp-
tions is that, within the scope of such an exemption, the owners’ actions are com-
pletely removed from external scrutiny. Senator Specter has properly pointed out
that permitting rules which encourage a student athlete to complete his education
ias in S, 610) will restrict the athlete’s right to seek and obtain employment with an
emploYer of his choice, located in a city in which he desires to live, and at the time
of his choice—a right which other citizens enjoy and value very highly. Application
of the 'rule of reason” under the antitrust laws helps to ensure a baf;moe between
those com neting interests and provides a mechanism whereby that balance ma
reviewed. Jy contrast, an exemption from the antitrust laws for an owners’ raft
leaves no effective check on the owners’ activities.

inally. evisceration of the antitrust laws should not be undertaken unless it is
clear that there are no alternative means to accomplish the desired result. Where,
as here, the objective of legislation is to encourage athletes to complete their educa-
tion, there would appear to be a number of alternative methods which would be
useful: delayed or contingent contracts, pre-signiag or t-retirement scholarships.
tuition assistance during the off-season, career counseling and job placement serv-
ices for players and prospective players, special extension courses provided by the
leagues an! scheduled around or durin season, to name a few. Some of these
programs exist now in primitive farm. %thers await only the action or approval of
the owners. Some or all of these programs can be of assistance in encouraging ath-
letes to finish their education. We would respectfully submit that there are alterna-
tives to advance the objective of §. 610 and, therefore, the use of an antitrust ex-
emption is unwarranted

In short, use of special purpose exemptions from the antitrust laws as a means of
encouraging completion of education may not produce the desired result and,
indeed, may result in abuse by the owners and uncertainty on the part of both the
industry and the public.

TI\. THE BASEBALL OWNERS AMATEUR DRAPT §YSTEM

Operating under their ex- aption from the antitrust laws, the baseball owners de-
veloped a system which reg :lates the acquisition of amateur players. A review of

5 See, 15 US.C 55 1291-1295 (league sales of spansored telecasting rights and the NFL-AFL

mB er|.
, e €. Smith v. Pro Football . 593 F. 24 1173 (DC Cir. 1978) and cases cited therein.
"' Mackey v. NFL. 334 F. 2d 606 (8th Cir. 1976). cert. denied, 434 US. 801 (1977).
® See San Fraacisco Seals Lid. v. NHL, 379 F. Supp. 366 (C.D. Cal. 19741
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the owners systemanay be uselul ta demonstrate some of the dangers in pursuing
the oljectives of 8 6L through mumipulation of the antitruast laws.

Prior 1o 1G5, professional basebatl clubs competed with each other tor quality
amatenr players. Clubs hid against cach other. and wp prospects frequently received
auhstantil signing bonuses, advantageous dontracts, scholarships and vther consid-
Erations.

Under the owhers’ systent. i player may be draftod by anly a single peolessional
club. The club whieh drafts the player 1 given the oxclusive night o negotiate with
and sign the plaver I the player wants to play but is vither dissatisfied with the
club whieh has drafted him. or 14 unbappy with the conteact otlered. he is stuck—no
other baseball club is pernutted to sign. negolinte with or otherwise disuss poten-
tinl employment with the drallee. The player's only choice s tu refuse to play and
to wait until the next drafl, six months later, ‘The player can take a chance that a
new team might cheose him and uffer him o more attractive package. The playver's
choice under baseball's draft svstem are to sign with the team which owns the
right= to him or te Kive up a career in professional basebail, As one might expect,
the vcohomic beverupge—unless vou're John Elway and play two sports—is almost all
une-sided

The owhers’ system contains elaborate rules which nominally encourape athletes
to continue their education. However. the practical effect of those rules which are
summurized in our statement, while the basebull rules muy appenr to offer restric-
tions to encourage athletes to finish school, it ix clear that because of the numerous
exceptions, they do not do s0. The net result is thut nu one’s interests are protected
adequately by the draft system except the owners'. and they are “protected” only
from competing with vach other.

In conclusion. the Players Association believes, baged Onh its experience. that
exempting from the antitrust laws rules to encourage umateur players to complete
their educatiop will not ensure n proper balancing of the competing interests in-
volved. Indeed. such an exemption will virtually ensure that the owners adopt the
most self-serving rule and will remove any necessity for the owners to Justify the
rensonabieness of the rule.

In a larger sense. the Players Association believes that the activities of baseball
and of all prufessional sports should be xubject to the antitrust laws. Those laws
offer a sufficiently Nexible standard of reasonableness to accomodate the special cir-
cumstances of professional sports. Those circumstances do not justify exempting the
professional sports industry from coverage of the same laws by which the rest of the
society is governed. #ither on a blanket basis, such as the baseball owners enjoy. or
for limited purposes such as those set forth in 8. 610.

While the objective of 8. 610 is laudable, the Associntion believes that the mecha-
nism put forward to achieve 1 would be, for the reasons discussed. a move. both
philosophically and practically, in the wrong direction.

Senator SPECTER. I would like to call our final witness, Mr. Rich-
ard Dull, director of athletics of the Universitgeof Maryland.

Mr. Dull, we very much appreciate your being here. Chairman
Thurmond regrets he is not able to be here. He has other comnrmit-
ments and as President pro tem of the Senate he has ti.e obligation
to open the Senate which I think he is about to do and his other
commitments require that he absent himself.

But we do welcome you here.

I note that you graduated from Bicklersville High in Pennsylva-
nia and were Pennsylvania’s high champion of the javelin in 1961
and Pennsylvania State Jaycee champion in 1963 which is quite a
record and quite an achievement.

We note that and look forward to your testimony.

STATEMENT OF RICHARD M. DULL, ATHLETIC DIRECTOR,
UNIVERSITY OF MARYLAND

Mr. DuLL. Thank you. .

1 would like to extend my personal and professional appreciation
to the committee for the opportunity to appear.

I have a brief review of my statement.
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Senator SPECTER. Your full statement will be made a part of the
record, Director Dull, and we look forward to your summary.

Mr. DuLL. The University of Maryland is one of the Nation's
largest universities which has for many years sponsored a compre-
hensive intercollegiate athletic program, embracing 18 sports, gov-
erned by the NCAA, It is an educational institution whose students
historically have been impacted by professional sports franchises
contracting young men to forgo their educational objectives and
limit their energies to professional participation in athletics. Be-
cause of my concern for this practice, I stand in support of the ob-
jectives and purposes of 8. 61¢.

The signing of Herschel Walker is an occurrence that has wide-
spread ramifications beyond its specific application to Herschel
\’Balker. It serves as the precedent, its extension controlled solely
by the future whim and disposition of professional owners, to
prompt students who participate in the sport of football to depart
prematurely from their college campus, just as has been the case,
unfortunately, in the sports of basketball and baseball.

In order to fully comprehend the significance of the Walker sign-
ing, might I suggest we look at baseball and basketball as it has
impacted the University of Maryland.

you are aware, the Spencer Haywood decision in 1971 estab-
lished the precedent which presently allows the National Basket-
ball Association to draft college athletes. This practice in the last
several years at the University of MarKland has seen the departure
of Brad Davis, presently playing with the Dallas Mavericks and
Charles “Buck” Williams, NBA rookie of the year in 1982, now
playing with the New Jersey Nets.

In addition, Moses Malone, after signing a letter of intent with
the University of Maryland in 1974, stayed on our campus just 1
day before joining a professional basketball team.

ﬁ is not my contention to you that any of these student athletes
have suffered financially. None have yet to complete their degrees,
however.

In the case of baseball, however, the established practice is more
alarming. In baseball, major baseball franchises require that sign-
ers only be graduates of high school. In baseball at the University
of Maryland, a sport which has experienced considerable success
but not particularly noted for teams or players of national reputa-
tion, professional baseball franchises in 20 years have signed 19 of
our players prior to their eligibility being completed. Seventeen of
these student athletes were juniors, one a sophomore-and one a
freshman. Of the 19 players, only 7 have returned to Maryland to
complete their degrees.

Most of you have heard of Ron Swoboda of baseball fame who
had a very successful professional career. Without embarrassing
and invading the privacy of the other 138 young men, I can state to
you that most played professional baseball in the minor leagues
with continuing and ultimate anonymity.

I stand in opposition to the present practice in both baseball and
basketball, but the practice of ball is most unnerving to me. In
basketball, a sport utilizing. just 5 players at a time, with squads
less than 15 members, the premature departure of players from
college generally affects only the superstars.

r‘_t74
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In baseball, however, where squad rosters are greater, and where
baseball utilizes a vast network of farm teams and associated
minor league teams, the practice affects not only the superstar but
the average player as well. Bonuses to sign in baseball are meas-
ured by the tens of thousands of dollars, not the hundreds of thou-
sands of dollars as is the experience of basketball.

I would suggest to you that if the Herschel Walker case becomes
the rule, football will be like baseball. We will have a sport utiliz-
ing rosters in excess of 50 men, with another 50 who ultimately
will have been cut or waived. with two leagues and 40 or more as-
sorted teams bidding not only for the services of the superstar but
for the average player as wel{

Premature departure from college in pursuit of professional con-
tracts may be beneficial to the Herschel Walkers and the “Buck”
Willliéams and the Moses Malones and Ron Swobodas over the
world.

My concern, however, is for that great body of young students
who, at a very impressionable age, will be the recipients of several
thousands of dollars provided them as a bonus and will in turn sur-
render their present and future aspirations educationally only to
exhaust their financial resources and be left with nothing.

The action of the USFL now threatens students at cur college in-
stitutions participating in their intercollegiate football, ultimatel
according them the same denial of educational advantage whic
has for so long marked the sports of baseball and basketball.

The opponents of this legislation have seen fit to attack colliege
athletics. Their arguments, many based on erroneous facts and
reaching erroneous conclusions, are irrelevant and net germane to
the issue at hand.

The issue, in my humble opinion, is whether there is a substan-
tial public interest in a policy to encourage student athletes to
finish college before they avail themselves of professional opportu-
nities in sport franchises.

I suggest to you this policy is not only in the best interest of the
young men at my institution, but at all institutions within the
framework of the NCAA. The initiation of congressional action in
thii-s] area 1s not only praiseworthy but, in my opinion, is required as
well.

Senator Specter. I thank you very much, Mr. Dull.

Mr. Dull, just a few questions. o

Isn’t the NCAA rule which would eliminate a collegian’s eligibil-
ity gor even negotiating with a pro team a somewhat unreasonable
one’

Mr. DurL. In my opinion, I do not believe that one should have
rules that they cannot enforce. The NCAA has a number of such
rules and I would put the agentry rule in that category. Unless you
are following the student athletes everywhere they go, I do not
think we can find out when and where they are negotiating profes-
sional contracts. So, I think a more flexible rule would be in order.

Senator SPECTER. Aside from the issue of enforcéabilitﬁ, sn't it
tough to rule out a player’s eligibility simply because he enters
into some preliminary negotiation? There has been a suggestion 1n
the Herschel Walker case, for example, that had he not been fore-
closed from returning to Georgia, because he had entered into some
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preliminary negotiation, he might not have made the deal with the
Generals,

Mr. DuLL. I find it a severe rule, I think that wag the case of
Herschel Walker, that in the event he had wished to stay at Geor-
gia, he probably would have been rendered ineligible by the NCAA,
in my opinion it is a bad rule.

4-YEAR RULE

Senator SPECTER. Director Dull, what do you think of the idea of
a requirement which would make the colleges extend 4-year com-
mitments to their athletes rather than the present year-to-year
system?

Mr. DuLt. I would support it. When I went to undergraduate
school, they had such a rule, that your scholarship was for a 4d-year
pericd of time.

Senator SPECTER. Does the University of Maryland have that
rule?

Mr. DuLL. We have that rule. We have found that for several
reasons——

Senator SPECTER. A 4-year rule?

Mr. DuLL. No; a 1-year rule under the NCAA. Qur practice is
that when a young man signs with us, his scholarship is not re-
voked or rescinded for other than disciplinary reasons.

lSeglator SPECTER. So, the practical effect is to maintain a 4-year
rule?

Mr. DuLL. That is correct. A revolving door practice in the long
run is not likely to benefit an institution. It becomes public and
certainly is not going to help your recruiting in the future,

Senator SrecTER. Do you have an opinion about the bills intro-
. duced by certain legislators around the country that would recog-
nize the de facto professionalism of college star athletes and make
them university employees, providing at the same time they not be
viewed as professionals but as students who are on teams who have
some benefits, some minimum wage and that sort of consideraion?

Mr. DuLL. I would be opposed to those bills. There are, in fact, at
this time a8 minimum wage consisting of room, board, tuition,
books, and fees. I find that universities’ athletic programs, in fact,
are not businesses. They need to realize a profit in order to contin-
ue their activities. But the profit motive is not the reason that we
exist.

Senator Specter. Director Dull, Mr. Bobby Knight, Indiana Uni-
versity’s basketball coach, is reported to have stated that each
school in the NCAA should only be able to give out the same
number of scholarships as the number of seniors that had gradu-
ated from their programs and received their degrees the previous
year.

What would your reaction to such a tight rule pe, to encourage
universities to encourage students to complete their education?

Mr. Durw. I think that is incumbent upon us. I would support
that and I think most universities in the Nation weuld.

N Senator SPECTER. Director Dull, thank you very much for being
ere,
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Without obection, I am going to have marked as an exhibit and
introduced into the record an article by Mickley Cioffi's Sports

‘Line, “Specter Bill Good for Pros, College.”

[The article referred to and prepared statement of Richard Mi-
chael Dull follow:].

SeecTER BiLL, Goon ¥or Pros. CoLLEge

The behind.the-scenes wheeling and dealing which brought football star Herschel
Walker from the college campus to the professional ranks certainly created a rift
between the collegiate coaches and the United States Football League.

While some of the sirong talk againat the new league has quieted down, measures
are being considered to help alleviate the problem areas.

Sen. Arlen Specter, R.-Pa.. has sponsored a bill to grant a limited antitrust ex.
emption allowing professional leagues to adopt rules against te signing of under-
classmen without the threat of being sued by the player. Passage of the bill would
be beneficial to all involved,

Although the USFL said it was concerned about the possibility of facing a lawsuit
from Walker if it didn"t sign him, the league also knew it needed Walker's name to
sell tickets. Instead of adhering to its own rule against signing underclassmen, the
USFL flip-fiopped on the issue and brought the Heismann Trophy winner into fold.
tas 1& gﬁned out, this is only one instance of the ““rule as you go” policy adopted by
the N

Two of college football's most respected coaches, Bo Schembechler of Michigan
and Joe Paterno of Penn State, are the biggest boosters of Specter's bill,

“Il we allow the signing of undergraduates, we are opening the door to unscrupu-
lous agents,” Schembechler said. For every Herschel Walker. there will be twice as
many—ne, flve times as many—who will go and will be unsuccessiul. You can ask
any of the pros: an undergraduate player is not physically, mentally or emotionally
ready to go into pro foothall.”

Paterno elaborated on Schembechler's claim.

“Qur concern i¢ with he i9- or 20-year-nld who is thrown into the open market.
He is made to feel he is better than he is, and he gives up his college education.

“it's a two-way street. Herschel Walker is worth a couple of million dollars be
cause college football enabled him to develop his skills.”

The College Football Association also endorsed the Specter bill. A statement from
the CFA says the association “may be in favor of even stionger measures” than
what is included in the bill.

The entire matter is not clear-cut agreement. however.

NCAA President John L. Toner has said that “the present number of student-ath-
letes who are tempted to sign (professional contracts) prematurely does net warrart
the adoption of a national policy to prevent an individual from having that choice.”

We think it does.

PREPARED STATEMENT OF RiCHARD MicHAEL DuLL

Mr. Chairman. members of the subcommittee. my name is Richard Michael Dull
and 1 am the Director of Athletics at the University of Maryland, College Park
campus. Maryland, as one of the nation's largest and most outstanding universities,
%gonsors & major intercollegiate athletic program under the auspites of the National

llegiate Athletic Association. It is an educational institution whose students have
historically been impacted by professional sports franchises offering professional
contracts to members of our student body either before their college athletic eligibil-
ity has been exhausted or before flve years has elapsed since the original matricula-
tion of the student. Because of my concetn, | stand in support of the intent pru-
poses, and ultimate enactment into law of S, 610,

The signing of Herschel Walker by the USFL prior to the exhaustion of his athlet-
ic eligibilit; is a matter of grave concern to educational officials throughout the
United States. | share this con¢ern in my capacity as Director of Athletica at the
University of Maryland. This occurrence has widespread ramifications beyond its
specific application to Herschel Walker, and will now prompt those students who
participate in the sport of football to deﬁ;ﬁ prematurely from this college campus
Just as has been the case in the sports of basketball and basebail.

Allow me to recite the experience of my institution with respect to basketball and
baseball throughout the most recent score of years. As you are aware, the Spencer
Haywood Detision in 1971 established the precedent which presently allows the Na-
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tionul Basketbull Association to draft college pthletes with remaining sthletic eligi-
bility. This practice in the lost several yeurs nt my institulion has seen the depar.
ture of B-'nd Davis. presently playing with the Dallus Mavericks and Charles
“Buck” Williams. NBA Rookie of the Year in 1982, now playing with the New
Jersey Nets. In additlon. Moses Malone after signing a Letter of latent with the
University of Maryland in 1974, stayed on our campus just one day before joinihg a
professional basketball team. It is not my contention to you that any of these sw-
gem-uth]et@a have suffered financially. ﬁ{me‘ however, have yet completed their
egrees,

I the sport of baseball, the major baseball franchises require only that the sign-
ers be graduates of high schos!. In baseball at our institution, a sport which has
experienced considerable success but not particularly noted for teams of a national
reputation, professional baseball franchises in twenty years have signed nineteen of
our players prior to their athletic eligibility being completed. Seventeen of these stu-
dent-atﬂletes were junhiors, one a sophomore and one a [reshman. Of the nineteen
glayers‘ only seven have returhed to Maryland to complete their degree program.

ou have no douht heard of Ron Swoboda of baseball fame, who had a very success-
ful professional career. Without embarrassing and invading the privacy of the other
eighteen young men. | can state to you. however, that most play rofessional
baseball in the minor leagues with continuing and ultimate anonymity. Maryland is
just one of hundreds ol collegiate institutions which play baseball in this nation. I
would suggest to you that there are thousands of men in this nation. who over the
years. have suffered a similar experience as our own players.

With the number of football franchises presently existing in our nation utilizing
playing squads of approximately fifty men, imagine the impact that the Walker case
can have on college students who also participate in football.

Premature departure from college in pursuit of professional contracts may be
beneficia. to the Herschel Walkers and the Buck Williams and the Moses Malones
and the Ron Swobodas of the world. These multi-millionaires are the exceptions,
hawever. My concern. however. is for that great body of young students and sports-
men. who at an impressionable age were the recipients of several thousand dollars,
provided them as a bonus. and in return surrender their present and future aspira.
tions educationally. only to exhaust their financial resources and be left with noth-
ing. The action of the USFL now threatens students at our college institutions. par-
ticipating in intercollegiate football. ultimately according them the same denial of
idu;:]ttional advantage which has for so long marked the sports of baseball and bas-

et .

For years. a ‘gentlemen’s agreement” existed between the National Football
League and th: NCAA member institutions. This agreement remains in effect with
the NFL today snd was honored in the early days of the American Football League.
This agreement was honored during the brief existence of the World Football
League. U-fortunately, this agreement was cast aside and de-lared null and void by
the USFL prior to the completion of the league's first game. 1 regard this as a tragic
state of affairs for all young men in America. participating in major college football
who do not possess the abilities of a Herschel Walker.

Testimony before this commitlee previously, relating to this matter. have made
claims that simbly are erroneous. The absence of a few football players does not
dilute the television revenues availalle to member institutions. The loss of a super-
star in the sport of football which utilizes 95 football scholaeship athletes to play the
game does not assure a losing season, a missed bowl appearance, less money for the
school or maybe the coach’s job. The University of Georgia will. continue to have
winning seasons, play in major bowls. 2nd earn money through the sport of football.
.Lik_e-n‘-uiwe‘cI I am certain and confident the employment of Coach Vince Dooley is not
in jeopardy. )

he arg{;ment has been advanced that the' NFL has ighored the Haywood Deci-
sion and that NF}, lawyers have made no effort to comply with the mandate of the
Haywood Decision. I would suggest that any reading of the Haywood Decision
should be more narrowly construed. It applies to the sport of basketball and its legal
holding should nnt, and has not been, extended by any court to the sport of football.
I would suggest to you that the NFL does not stand above the law of the land. Its
position, is in fact consistent with the i‘l:erisprudence of our nation. It is likewise er-
roneous to sugfest that Herschel Walker needed to leave college prematureal]y be-
cause he waz destitute and without means to continue as a student. After all, he-
was the recipient of a full scholarship. :

Prior testimony has justified the USFL action and the Herschel Walker decision
by attacking the NCAA and its member institutions. They would suggest that inter-
collegiate athletics has no relationship to the educational process and is nothing

L
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more than another form of American business. Not only Jo | take exception with
this statement, but | would suggest to you that this is totally irrelevant to the issue
ot hand. But for the record. college athletics does not exist simply to realize a profit.
Like any cause, regardless of ita philanthropic purpose, its continued survival re-
quires sufficient revenue to pay its bills. Every entity in American society, particu-
larly the American household, exists under the same conditions. The isaue, in my
humble opinion, is whether there is a substantial public interest in a policy to en-
courage student-athletes to finish college before they avail themeelves of employ-
ment opportunities with professional sporta franchises. | suggest that such a policy
is in the best wnterest of the young men and women at my inatitution, and at all
ingtitutions within the framework of the NCAA. The initiation of congressional
action in this area in not only praise-worthy but is required as well.

Finally. it has been suggested by opponents of this bill that NCAA member insti-
tutions have not adequately educated young men who nuw play professional foot-
ball. Statistics are cited that only 60 percent of the players in the National Football
League did not receive their undergraduate degrees. Although I cannot state to you
the accuracy of this information, I readily agree that all of us in intercollegiate ath-
letics have had failings in the past. | concur that we need greater affirmative action
in this area for the future. 'the opponents of 5. 610, however, in citing what they

. regard as and unsatisfuctory record seem to indicate that the response to this prob-

Aruitoxt provided by Eic:

lem is to dilute the effectiveness of our efforts even further. In my opinion, legisla-
tion needs to be passed to assist us in $cceeding, not legistation which would have
to the effect of causing us to fail. 5. 610 is not the total answer to the ills of intercoi-
legiate athletics. it is a step forward however to protect those non-Herschel Walker
football types, who will leave school prematurely, sign meager bonuses with the new
footba!l league, only to play several years or be injured. and never again be accord-
ed the opportunity or poesibly have the financial means to complete their college
eduations. Their success and welfare, and the welfare of their families, require con-
gressional notice, deliberation and action.

Senator SeecTEr. That concludes all of cur scheduled witnesses
and the hearing.

On behalf of the Judiciary Committee, we thank you zll for
coming.

[Whereupon, at 12:05 p.m., the committee recessed, to reconvene
subject to the call of the Chair.)
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APPENDIX

ADDITTONAL SUBMISSIONS FOR THE RECORD

PrREPARED STATEMENT OF Pete ROZELLE,
CavmissIoNErR, NaTional FooTmaLl LEAGUE

PROFESSIONAL FOOTBALL QUITE NAT-
urally spawns tales of legendacy heroes
and hustoric games, some of which be-
come karger than life as thev are retold.
Such tales are all part of the tradition
that makes a major sport enjoyable.
However, there are other stories—-

myths about how the NFL operates— !

that are wrong to begin with but are re-
peated over and over until some people
acwaally believe them.

One of the most persistent of these
goes sometiing like this: fr's unfair to
make players complete their college eligi-
blity before the NFL will accept them: the
ondy reason for this policy is to mairatn
the free farm svstem that the colieges
provide. -

A frequent companion o that nwvth is:
When a player finally does get out of
college be show:id be able to sign with
any club be wishes; the draft is against
the principles of free choice that this
cowritry cherishes,

Let's examine these suements and
see what's behind them.

Ongce in a while, a plaver comes along
who is so good in the early years of his
college career that fans, the news media.
and people close to the player begin o
question NFL eligibtlity standards.

"Why,” 1 am often asked, “cant Tony
Dorseqt of the University of Pittsburgh
for Earl Campbell of Texas, Herschel
Walker of Georgia, etc.] be treated like
any gther citizen? If a young man wans
to quit school as a freshman or sopho-
more and go into his chosen profession.
he should have every nght o do so.”

A licdle history is peeded here © un-
derstand the NFL's pasition. In pro foot-
ball’s infancy, some people were con-
ceraed it the professional game —de-
spite its ianited popularity and fack of
promise — might someday have a damag-
ing effect on the college game. The NFL
decided against raiding campuses.

No one compelled the league 1o do
this. The NFL merely hoped that college
and pro sports could live together in an
atmosphere of harmony. We have seen
over several decades that nOt only do
the colleges suppornt our policy of re-
quiring a player to complete his collegi-
ate football eligibility, but lawmakers
agree with the idea, 100. Congressional
committees and various individual
members of Congress have wold us dur-
ing my term as Commissioner that they
urge continuation of the policy.

‘The NFL sticks o its eligibility rules
because we've been urged w0 do so by
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thuse who wonld e hurt inost without
them (the collepes’ and by those who
think the ruies are regsonable (Con-
gresst But bevond these consideranons,
we alsor believe vuar cules work o the ul-
umate benefic of the players themselves
The longer a voung person 15 exposed
wy formal educanoen, the better chance
that person will have in coping with Life
m general.

B a law were passed ur a court deci-
sion rendered that required the NHL 1w
accept underclassmen, we, of course,
would ahandon our current rules We
would continue W hring young mea
it the league shrough the orderly pruoc-
ess of the dratt, vven though they hadn't
completed their college football ca-
reers. The redl josers would be the col-
leges and the players

As tor the nouon that we have eligi-
hiliey rules only o maintan a free tarm
system, | always pomt out thae the NEL
hus absolutely no sav in the adminstra-
uon of college programs-~which is as 1t
should be 1f we run our own farm sys-
tem, we would hire the coaches, instal
pro-npe offenses and defenses, and im-
pUSe 10 entrance requirements of aca-
demic chores. From a sirretly financial
standpeint, the money used w run the
tarm teams would drastically reduce the
amount available for bonuses to TookKies
whoenter the NFL every year.

College football simply 15 not a See

_ farm system for the NFL (0 use as it sees

fit. As 2 matter of fact, sume colleges use
the NFL as a recruiting incentive for
their programs. proudly listing the num-
ber of alumni wheo have gone oo 0 par-
ticipate in our League.

1 noted earlier that there also is u
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b coneerning the draft. The support-
ing argumient usuilly includes a non-
foutball Hlustranon of some sort: "A grad-
uale engineer can work for any com-
pany thar wall hiee himy. shell Onl doesn't
draft Tumy ancd prevent him from work-
g fur Exxon.”™

This 15 trues and enurely rewsonable
But Shedl is nunt scheduled to "play”™ Ex-
xron under coaditions wm whivh the
league wishes millions of people 10 be
spectators 1o the contest. MoTeover, gas-
oline can be produced and offesed w
the public hy just orre oil company; if
other oil compames go our of husiness,
that does not affect those that survive,

The NA. produces entertainment. The
guality of that entertainment—on radio,
television, and m the stadium—serves
the interests of evervone involved with
professional foothall, including players,
fans, communities in which NFL fran-
chises operate, and local stadium muhor-
ities, We are convinced that a plaver's
opportunity to play in a thriving league
of 28 eams, one offering comparable
employment opporiunities at each loca-
tion, not only serves player in€rests. hut
thay it would not exist at all if it were not
for the disiribution of talemt the draft
makes possible.

It tarely makes sense 1o use an unrelat:
ed business context as 3 basis for an
argument against a sports league's meth-
od of operations. In the unique world of
sports, where the husiness of relation-
ships, the needs, and the public interests
are wholly distinct, you must look betow
the surface.

If an argument can’t stand that kind of
look, it qualifies 25 4 myth and nothing

more, e |
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TELTIMONY OF A, RAMPLHIRE
SENATF SUB-COMMITTEE ON JuTUeNILE JUSTICE
COMMITTEE OF TRE JULICTARY

Mr. Chaiiman. it dives me a greal Jdeal of pride rg submlt for
~he¢ Sub-Cosmitter Oon Juvenile Justice records., the views of a per-
son whe I8 not nationally knuwn, but a p‘ersono who, for the past
twenty years. has %poken on matters related to the treatment of
young men and women that participate Iin collediate athletica. Allow
me ko Bkaka. Mr. Chalirman. that I would never CPPCse any bill ar
law that would improve the treatment and well-being of gur young
pecple. My opposition ro this bill is 9rounded in the deep-rooted
tradition that all men and women have the right to life. liberty.
and the pursuit of happineas. This bill would. in affect., deny
young pecple these rights. This bill would disecriminate 4g9ainst rhose
who have =pecial gkjlis in ope area and not those who have spacial
skilla in another arca. For example. would this bill prevent a young
man ©Of woman that has superior skills in speech or writing and wanted
to work THE NEW YORK TIMES or THE WALL STREET JOURMAL from leav-
ing college. heeause without pim Or her rhat ¢ollege's journalism
Program would fall aPart into irrevecable shambles? Is it acecurate to
assume. Mr. Chairman. that the total viability of any academic or co-
carrienlar program i8 predicated on the talents of any one individual?
T tell you that it is not.

This bill. as proposed. serves as a vehicle, Mr. Chairman. to
address a picayune and insignificant emotional cuvtery by men who are
primarily interested ir winminyg Fouthall games at the eduvcational ex-
pense of young students. “any Sf these men will be seated before you
as the hearings proceed. Mr, Chairman. and when they become too old
to ecach. or when they turn boXer and punch-ont ~ ¥© . ran as did
voody Hayes, they will receive 3 Yoarly ratir+ of L me far grester
than the annual eamed ineeme of &€ ol the plar ro “lLiev have coached!

Mr. chairman. each branch of the titirapy Eal.~ 2 sijni.icank

percentade of ocur young People from colleges an’ un.ver-irvice “very
¢ éa i 'I-E;ZE

——
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year., would this bill prevent the armad services from purauving re-
crultment activities because the subsequent decrcase in enrollment
would destroy the stability of these institutions? Again. sir. ne, it
would pot, '

:

It is my OPinion, Mr. Chairman. that this bill would serve & far
greater purpose by addressing the tragic abuse that 1ls inherent in
many college and univeraity athletic pProdrams. This abuae manifests
itael f through the excosdingly lengthy field practice sesaions which
rake hours away from academlc study time, through the ecaching meet-
ings for speclal positions, and through the general team meetings. In
totos these various athletic meetings exceed the total weekly hours
these students sPend in formal math and English classrooms. All of
these actions cut deeply into the most important cipe that these
young . and woman desperately psed - the time to studyl

It is the lack of cOMPassion- concern, and uncompromising com-—
mitment ©n the PArt of many coaches which does more O causa YOUung
men and woman to leave cOI!?ge- not ghe "big bucks™ that a precicus
fow will marn. T would like t9 recommend that no athlete sband more
than 20 hours rer week on and off the fiald, excluding official gamea
and travel time. After all, this is the maximuw number of work houra
that federal law permits for students eprolled In the College work-
study Program. Athletez should not be encouraged or reguired to do
more .

Mr., Chairman., if thisg bill 1s toO become 2 laws I would like to
ma)e the following recommendaticns: 1) the law shoule require colleyes
and universities to pay all tultion and fees for the remalnder of an
athlete’'s aducation if he or ahe has played for four years and has not
cOmplated the necessary course ,uork for the bacealaureate. T™hig ja
nullified, however, when an athlete gigns a professional contract and
makes the taam. In addition, the program would have to relinduigh ons
scholarshiP for esach player that is atjl) working toward hie or her

deqree, yet ls ineligible to play. 21 All golledes and universities

Ehti ! ~l E;:i_
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should be prevented rrom holding practices before the regular student

boity i® scheduled to rabort for classes. 1) The sponmora. or the tele—
vision atations., which air the weekly 2ports ghews that feature the
head coaches asg the “"stara”., should be required to pay 3 portion of
the show"=z revenues to the school represented in order to help fund
the players*® education since the tapes and filme of thess very playsrs
help t0 hopat the show's ratings.

in econclugion. Mr. Chairman. Please do pot let thia bill becoma
a wed2ing bap! yhich continues to bind the schoola and pros togather
in a cozy marriage relaticnship that rewvards college coaches with pro-
feasional coaching jobs and punishes the players with four years of

service and no dedree.

Alexander Hampshire

March, 1981

Aruitoxt provided by Eic:
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The Honorable Strom Thurmond, Chalrman
Committee on the Judiclary

United States Senate

wWashington, B, C, 20510

pear Senator Thurmond:

Re: Collegiate Student-Athlete Protection Act
of 1982

Thank you for extending to me an invitation to testify before
the fzuavé Judiciary Committee on March 17, 1983, concerning
the sbove-ruferenced legislarion coffered by Senator Specter.

Because of the demands ©on my time in the past saveral weeks,
1 am unable to provide you with a thorough apd complete
briefing of my feelings Goncerning the proposed.legislation,
Uswever, I would like to use this letter to briefly advise
you of my thoughts.

Accordingly, I have stated below what I consider to be the
issues and My opinions concerning a proposed bill entitled
"Collegiate Student-Athlete Protection Act of 1983.“

I. Overreaction to the Herschel) Walker Signing

It i8 clear to me that Senator Specter's intro-
duction ©of a bill croviding an antitrust exemption aome five
days after Mr. Wal-:r's signing of a professional contract
was based upob emotionalism rather thap sound judicial thought,
Many feel that Mr, Walker 18 the greatest college athlete to
ever participate in college sports.. His athletic talents are
only surpassed by the character he has exhibited to all Ameri-
cans. Some Persons initially felt that his signing a profes-
sional contract prior to completing his college eligibility
was a mistake. However, as 13 always the case when all the
facta are revealed, it is the overwhelming consenaus of this
country that Mr. walker did the right thing.

I do not know Senator Specter personally bur I am
certain that he is a strong advocate and supporter of college
athleticg., If rhis assumption i8 true, we have & common bond
because I am a product of collage athletics and any success
I have achieved in the representation of professional athletes
originated a8 a scholarship athlete, a college baaketball
official, a part time administrator/supervisor of officlals.,

a founder of are of the first refereeing training progra.us

in the country, and an avid sports fan. In spite of my great
loyalty and feelings toward college athletics, I recognize a
greater ideclogy known as the American free enterprise system,

., 185
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Il. Special Interests Legislation

It is my opinion that any American, when adviaed
that legislation is being considered that falls in the category
known as "special intereat legislation,® feels it must be
closely scrutinized. By definitlon, "special interest® means
that a small sector of our society wili be receiving preferen-
tial treatment which very likley could be to the detriment of
the majority. ©Obviocusly, there are unusual circumstances that
exist where special interast legislation is necessary for our
system to work.

In the present case, the need for an anktitrust
exemption as proposed in Senator Specter's bill simply does
not exist.

The great American institution known as college
gports has been and ig at an all time economic high. It rep-
resents a multi-million and POs9ibly a billion dollar industry
that has served the peeds and desires of young prospective
athletes, college alumni, sperts fans, and many othetr interests.
College sports is in fact one of the biggest industries in our
great country. It has operated on this successful note for
many many years, long before Mr. Walker came on the scene,
and it will operate just as effectively now that Mr. Walker
has joined the Professional ranks. The institution known as
college sports is far bigger than one jndividual.

I1l1r. Prior Involvement of Profesgional Sports with College
Underclagsmen

Profeasional sports, for many years, has offered
opPertunities to college underclassmen without an¥ major
concern of the federal government. Specifically., John McEnrce
one ¢f the nation’s greatest tennis players, left Stanford
University early ip his college career without any clamor from
Washington. Wayne Gretzky, hockey's greatest star, never went
to college in that he digned a professional coptract out of
high schoel and instaptly became a super star. Robin Yount,
baseball's Most Valuable Player, without the aid of a college
education, has become & multi-millionaire by using his ath-
letic talents on the baseball field. Bobby Clampett, a bright
young golfing star, left BYU without fanfare following his junior
year. Basketball stars such as Isiah Thomas, James Worthy,
Magic Johngon, and many others have left their respective
colleges with the encouragement apd blessings of their coaches
when it became cbvious that their talents had reached a level
of marketability that "no one”™ could turp down the ¢pportunities
of professional sports.

If professional sperts was and is good for all of
the individuals mentioned above, then the question must be
asked, "How is Hergchel Walker's gituation different?" oObvious-
ly, it is not. Mr, wWalker's contract has a value triple that
of the above mentioned athletes. The Upited States Football
League acknowledged that HBerschel should be given the sape equal
rights that other young American athletes have been given for
many years. The United States Football League should be admired,
not condemned, for failing to participate in the hypOcrisy of
their compet;tor. the National Football League.

I¥. The Real Issue at Rand

In my judgment, it appears that the sentiment of
this country is that Herschel Walker made a decision while
2 Junior at the University of Georgia to climb another mountain.
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he nad achieved at the crllege level the stature of being “the
greatest college football player ever.” He made a decision

that his personal happiness was nOw found in being a professional
athlete. It was time to climb another mountain and attempt to
become “the greateat football player ever." The reward for

this decisiOn was a contract securing both his and his family's
financial future. What a fortuitous catastrophe!

The real issue at hand was would the institution of
college football continue to make millions of dollars in revenues
from television rights, gate receipts., pProgram sales, and all
the other sources of income through the uge of llerschel Walker's
talents, or would Herschel Walker himself now have the opportunity
te individually receive the financial rewards for the God giwven
talents he pOssesses.

V. Conclusion

Although Senator Specter's bill, on the auarface, has
a most meritorious motive in that it appears to be ap attempt
to encourage student athletes t0 complete their college education.
the potential dangers and harm of granting antitrust exemptions
te special interest groups far cutweigh the motivea of this
bill's Graftsman.

With all due respect to this bedy, when you have
succasstully balanced the budget; when you have resclved the
complex problems of the judicial system; when the Social
Security system is made fiscally sound so that the elderly
along with the current work force will know that benefits
will be paids when tbe threat Ot nuclear attack has been
eliminated; when the minorities of this country can have
equal oppartunities with all cother Americans s¢ that they
can. with a degree of certainty, fulflll the American dream
without being athletes whe run with 2 football, shoot a
basketball, ©r hit a basebali; when all of these problems
are resolved then I feel that maybe you jentle 2n should take
a look at college sports and the effect that professional sports
has on its cperation.

1 am enciosing copies of a few newspaper articles 1T
have received which tend to suppert the contentions stated
herein--that the Herschel Walker matter was in the best interest
of all concernad.

1 look forward to being with you next week and
answering yOur guestions.

Raspectfully submitted.

7/ 2N
- Manton

JPMinbp

Enclscoures
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The NFL e EuGconaey Uik The Lapor EXEM@TIon AND THE ANTITRUST Laws:
In e MaTTER oF Hersoies, Walker

1By Robert A. McCormick and Matthew ¢ MeKinnon,

INTRGIUICTION

Each season there are o number of extrunrdinarily talented athletes whase ability
to pay professionsl football before their college eligibility expires is undisputed. The
most recent and dramatic example of this phenomenen is Tlerschel Walker.! Virtu-
ally every superlative has been used to describe his athletic ability. He has been
dt’sc}:ibed as the perfect football machine, the ultimate merfer of movement and
might.* "

The eves of the sporting worid fell upon W.dker when he was still in high ~chool
As a college freshman at the University of Georgia. his accomplishments continued
to mualtiply.* At the conclusion of the 1950 season—Walker's first as a collegian—
United Press tnternationat declared him the “National Back of the Year™ and he
wias named frs team All-American by every association acknowledging such
achievements. ® In 1951, Walker's sophomore seasen, his achievements mounted and
records continued to lali®

After Walker's junior year, he was awared the Heisman Memorial Trophy as the
nation’s outstanding collegiate player for 19827 With one year of college eligibility
remaining, Walker had alredy garnered ten N.OU' Y A records and was third on the
all-time N C A A rushing list.*

Although Walker's value as a professional is difficult to estimate. he could un-
questionably command an annual salary of several hundred thousand dollars.®
Walker, however, has one major obstacle: No one in the National Footbal} League
(N F.L.) will hire him '¢

Under NFL rules, the only players eligible to be drafted are those whe will have
graduated by the following September ist. or these who have either exhausted their
college football eligibility or who first entered college at least five years earlier.!’
While Walker is therefore excluded from the draft and subsequent employment, he
must alsa live with the ever-present danger of disabling injury¥ that would preclude
a professional career.'* [t has been said of the position Walker plays that.
“[rlunning back, after all, is just a Faustian bargain: The devil only gives you so
many years before he demands your knee cartile%;e."‘ The spectre of injury to
Walker is apparent: "I the shoulder injury doesn't become chronic, . . . he stands
to become the richest rookie in the history of the NFL."'*

The NFL's.eligibility rule dates from the 1920's.}% At one time, the League stated
that the rule was adopted to provide for competitive balance.'® Today it appears to
he more of a mechanism for maintaining a de facto farm system for the League that
assures well.seasoned players for the draft.?? By these rules. however. the owners of
the clubs have. in our judgment. comhined and conspired to restrain competition for
Walker's services in flagrant violation of the antitrust laws. The obvious effect of
the strictures is to deny Walker and similarly situated college stars the opportunity
to earn a livelihoced in their chosen profession. [t is the most restrictive rule of its
tvpe in professional sports and is devoid of legally cognizable justification.

This Article’s purpose js to examine professional football's draft eligibility rule
under the antitrust laws. Preliminarily, however, it must be observed that the
NFL's rule under scrutiny here has been made part of the: collective bargaining
contract between the owners. neZotiating on a multi-employer basis. and the play.
er's union.'® In order to accommodate goals which are central to national labor
policy. many collectively bargained terms which would otherwise violate the anti-
trust laws if unilaterally imposed by employers are accorded immunity under the
labor exemption to the antitrust laws.'? '%herefore, it must be initially determined
whether agreement by labor and management over the draft eligibility rule
exempPts it from antitrust interdiction under the labor exemption. We first examine
the application of the labor exemption doctrine to the rule since, if the exemption is
applicable, then no further inquiry into the restraints imposed by it is warranted *°
Because we conclude that the labor exemption does not immunize the draft eligibil-
ity rule under these circumstances. this Article next examines the rule under sub-
staniive antitrust principles. By our lights, the draft eligibility rule presents a clear
violation of the antitrust laws and, if chgllen%ed by Walker or another similarly sit-
uated athlete. should be struck down as tllegal.

Footnotes at end of article.

cal8s
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' Appliwation of the fahor evemption o the league’s rue

There's some atithority i labor and antitrast law that ceetainly gives the union
the ruzht to bargain about the rights of potential emplovees. #!

Navwenal labor policy seeks (0 promute collective bargaining to reselve important
employer and cmployee vonceras *% Because, as we shall deseribe, niny agreements
betwsen Inbor and mansgement also serve to restrain competition within the onmi-
bus language ol the Shermun AcL" a judicioy created exemplion—the so-colled
labor exemphion=-has heen fashivned to compose inherem conflicts between nation.
al labor and ontitrust poliey and 10 save from antitrust interdiction labor-manage-
ment agreements over issues of central importance to labor 4

As we have mentioned. the League’s dealt eligibility rule bias been mode o part of
the collective barpaiming contract between the NFL. c¢lubs and the plavers
union.?t Additionally. the issue of potential employees' acvess te employment oppor-
tunities is. under soine eircumstances, a subject of substantial importance 10 unions
and may constitute 1 mandatory subject of bargaining under the National Labor Re.
fations Act tINI.R A L9 Thus. a provecative and important arfument can be made
that those natwnal policies which premote collective bargaining and protect certain
union jetivites also serve (o immunize this contractuad term from antitrust scruti.
ny.

The lxbor cxemption to the antitrust Jaws has been a significunt issue in virtaally
all modern antitrust challemges to plaver restraint systems *7 Moreover. it hag been
mvoked 1n recent cases by sports Jeagues to successfully parry antitrust attacks by
players pnothe vanous player restraint schemes 2% Exploration of the labor exemp-
tion defense is critical because il the exemption is availuble to the League in this
situation, then inguiry inte the economic justifications for the restraint or the
extent o the injury suffered becomes immaterial.?* Furthermore. the framework in
which the labor exemption is presented in this situation raises difficult questions
abuut the nature and scope of the doctrine. As a result. we conclude thal an in-
depth analvsix of this exemption is necessary for a full appreciation of our thesis*"

A, Overview of the Labor Exeniption

The primary purpose of antitrust legislation is to promote freedom of competition
in the marketplace.®' On the other hand. the primary purpose of labor legislation,
particularly as embodied in the Nationa) Labor Relations Act,™ is to promote col-
lective baraining and to protect certain union or concerted employee activities.”®
Unionz. however. are by their nature and purpose anticompetitive.?? As the United
States Supreme Court has repeatedly recognized. p central purpose of the labor
movement is to red- . e competition among employees regarding wages and condi.
tions of employment -* The yoal of eliminating competition among individual work.
ers for wages and other employment terms is achieved by individual empioyees re-
linquishizy their prior right to individually pursue an employment contract. The
union pecomes the exclusive representative of all employees on the assumption that
through the pooling of strength and the threat of strilkes and other concerted activi-
ty Ereater benefits for empluyees as a group will be exacted Inevitabiy. this process
produces standardization of employment terms for particular classes of employees. "
As a matter of course. unions seek agreements with employers that establish uni-
form terms and that consequently limit the opportunity of any individual employee
to sell his services on the must favorable terms.™? Some emplovees will be better off
as & result, while for other employees, such standardization will impair their ability
to secure a better individual bargain.®® Examples of union objectives with obvious
anticompetitive effects are uniform wage rates. seniority systems and hiring bhalls. A
standard wage rate, present in most industries with industrv-wide union contracts
other than the sports industry. results in a competitive d. udvantage for more
highly skilled workers who LOl‘Hd command a wage greater than the standard rate.
Seniority systems and hiring halls have a similar effect upon less senior but more
highly skilled employees. Since unions and their proper objectives are inherently
anticompetitive, if they are to be accepted and indeed protected, then restrictions on
the free operation of the labor market must be tolerated.3?

Agreements between employers and unions, then, are frequently “combinations in
restraint of trade” within the literal language of the Sherman Act.?? Nevertheless,
case precedent firmly establishes that agreements regarding matters such as uni-
form wage rales, semiority systems and hiring halis are entirely permissable !
Indeed, in view of the fact that these matters normally constitute mandatory sub-
jects of bargaining,*? they are clearly matters about which natienal tabor policy en-
courages agreement.
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The effort to compose these two important nationel policies has been lefi largely
to the courts.*? As the Supreme Court has crisply stated:

"[Wle have two declared congressional policies which it is our responsibility to try
to reconcile. The one seeks to preserve a competitive business economy: the other to
preserve the rights of labor to better its conditions through the agency of collective
bargaining. We must determine here how far Congiress intended activities under one
of these policies to neutralize the results envisioned by the other,"44

The Supreme Court has now addressed the proper accomodation of these policies
on severanl occasions. Although the specific contours of the labor exemption rémain
uncertain. existing Supreme Court precedent and lower court application of the
iabor exemption doctrine in cases challenging other aspects of the employment rela-
tionship. including the “reserve™ systems in professional sports. show strongly that
the interests protected by the draft eligibility rule are far removed from those
which national labor policy clothes with immunity.

Although Justices*® and commentators*® have urged different formulations, in
our view the reconcilintion of national labor and untitrust policy in order to deter-
mine when any given labor-management agreement should be immunized, inevita-
bly entails a balancin® of the agreement’s impact on competition against the impor-
tance of the emplovee interests at stake.*” Under this calculus, the anticompetitive
effects of the draft eligibility rule outweigh any countervailing employee interests.
That is, the wholesale extinction of employment opportunities for an entjre ¢lass of
prospective employvees occasioned by the dymft e]igigﬁity tule substantially burdens
competitioni” wit hout advancing any important interest of active football players.
as employees. -

B. Role of the Labor Exemption in Sports Litigation

During the decude of the 1970's, traditional player restraints such as the draft.+®
reserve clauses® and free agent indemnity arrangementss! were successfully chal-
lenged in all professional sports, save baseball,*? by disaffected players who argued
that such rules operated to restrain impermissably their ability to freely market
their services.? In each case, the labor exemption was raised by the leagues in de-
fense. The various leagues took the position that the putativé restraint was the
product of agreement between the employers, negotjating oh a multi-employer basis.

and the Player's Association as representative of al}xgl)layers. including plaintiffs. As

a result. the leagues urged, the collectively bargained agreement should be shielded
from subsequent attack by players whose representative had assented to the ar-
rangement under scrutiny 5+
Although the argument failed in Flood v. Kuhn 55 because of matters dehors this
issue,®® the various leagues sought 1o utilize the defease in the tide of litigation that
{ollowed.*” Eveatually a test emerged for the applicability of the labor exemption in
cases challenging player resiraints incorporated either directly or by reference into
collective bargaining agreements. The standard was first set forth by the Eighth
Circuit Court of Appeals in Mackey v. National Football Leagues® In Mackey. a
oup of active and retired N.F L. players argued that the League's free agent in-
emnity system, known as the Rozelle Rule, operated to restrain players' ability to
freely market their services.® The N.F.L. defended on the ground that the agree-
ment was part of the collective bargaining contract @ ind that proper accommoda-
tion of federal labor and antitrust policy required that the agreement be deemed
immune from antitrust iaterdiction.®! As discussed elsewhere in this Article,52 the
court of appeals concluded that when evaluated under the Rule of Reason,®? the in-
demnity rule could not be sustained.®* More importantly, for our present purposes.
the court also rejected the League's labor exemption defense.®% In the court's view,
the labor exemption would be available to the employer only in the event each ele-
ment of the following three-prong test were met: 3¢
First. the labor policy favoring collective bargaining may potentially be given pre-
eminence over the antitrust laws where the restraint oh trade primarily affects only
the parties to t%e collective bargaining relationship.
.Second, fe’ i~be= policy is implicated sufficiently to prevail only where the
agreemer* . - exempted concerns a maadatory subject of collective bar-
ainin~
8 Fing : avoring collective bargaining is furthered to the degree neces-
sary ¢ . : antitrust laws only where the agreement sought to be exempted
is the Icc of ¢ a fide arm’s-length bargaining.s?
The applicstion of the labor exemption to a collectively bargained jndemnity
system - - recently treated in McCourt v. California Sports, Inc.®® The focus
of this la > .. was, once again, an “equalization” or free agent indemnity rule in-
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cluded in the collective birgainimg contract between the National Hockey League
and the Player's Assoviation.®* Plaintd{ hockey player had heen assigned as com-
pensatian in accordance wilh this arrangement against his wishes, He chalicnged
the indemmily ruie under the antitrust laws. Again, the Leoague nrgued that the
labor exemption wsulated its negotiated svstem from antitrust application. The
Court of Appeals Tor the Sixth Circuit found fur the defendant/League and, in so
doing, spectlicatly approved of and applied the standurd for immunity set lorth by
the Eighth Circuit in Mackey.??

Because the standard has been acvepted by the courts of appeal considering the
yuestion pnd becouse ity application has been lavorably received by commentu-
tors,?' it i the Jogical starimg point for our discussion of the application of the
labor exemption to the N.F.L.s draft oligibility rule We rurn, then. to discover the
ofigins and limitations of cach element of the Mackey-MoCourt test because the con-
tours of the labor exemption are vague rather than comprehensive. This vagueness
makes 4 mechanical application of the aforementioned test improper.

Since the discussion ranges widely, however, it is appropriate that we initiaily set
torth our corclusion. In our view, Supreme Court treatmaent of the Jabor exemption
and basic principles of labur law minke the elements of the Maekev-MeCoury test,
with limitations discussed infra. appropriate guidelines for the application of the ex-
emption. The Mackey and MeCourt formulations, in sum. provide a shorthand
method for striking the balance between the importance of the subject matter to
employee interests and its anticompetitive effects,

The draft eligibility rule falls each prong of the Mackev and MeCourt standard.
And, in the broader view, the anticompetitive effects of the draft eligibility ruvle far
outweigh the interests to employees that the rule furthers. Therelore, the draft eli-
gibility rule should not be accorded immunity from antitrust interdiction under the
labor exemption,

1. The restrent on trade brought about by the draft eligibility rule does not
primartdy affect only parties ta the collective bargaining relationship
The first prong of the Mackev ane MeConrt standard mandates that the impact of
the practice under scrutiny fal} primarily or the contraciing parties before agree-
ment on the matter will come within the labor exemption. The origin of this re-
quirement i1s found in the teachings of United States Supreme Court precedent and
particularly in UMW, v. Pennington,’* Aller-Bradley Co. v. Locul 2. LB.EW.'S and
Connell Construction Co. v. Plumbers and Steamfitters Local 106.7* 1n each of these
cases, the Supreme Court refused immunity to agreements between employers and
urions hotwithstanding that the agreement reached or concerned wages or some
other matter of mandatory bargaining and was of central concern to employees and
unions.

In Penningion, the union had allegedly agreed with majar coal mine operators not
to oppose rapid mechanization in their operations. The employer was to compensate
the union for the resultant reduction in the labor {orce by an increase in employees'
wages. The union alse guaranteed to the large companies that it would impose the
increased wage scale on sinaller competing CO“'I]"Iianies irrespective of those compa-

e

nies’ ability to meet the grea®®r wage demand. Court concluded that this agree-
ment. although directly concerning wages of employees and thus a mandatory sub-
ject of bargaining, was not within the labor exemption to the antitrust laws. The
Court divided into three groups representing three Justices each. The opinion of
Justice White, designated as that of the Court, acknowledged that an agreement be-
tween a union and an employer regarding wages was of central concern to the
union and. normally, would be exempt from antitrust application.”® The opirion
further recognized t{le right of the union to make uniform wage demands upon em-
ployers if undertaken individually and on its own initiative.™ The Penninglon court.
nevertheless. heid that:

“One group of employers may not conspire to eliminate competitors from the in-
dustry and the union is tiable with the employers if it becomes party to the conspir-
acy . . . [tlhe policy of the antitrust laws is clearly set against employer-union
agreements seeking to prescribe labor standards outside the bargaining unit.” 77

The defect in the arrangement in Penninglon, then, was that the union bound
itself with the major coal operators to impose demards upor persons not party to
the collective bargaining relationship.

Support for this requirement may also be found in Allen-Bradley.”® There, in a
complex series Of agreements. electrical contractors in the New York City area
agreed with the union to buy equipment only from the manuflacturers recognizing
the local union. Further, electrical equipment manufacturers agreed to limit their
sales ta contractors also recognizing the local union. The effect of this arrangement

¥ 3
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wint i Telusud to deal with nunsignatery electrical equipment manufacturers, such as
the nlaintiff, The agrevnswnt alse excluded electreical contractors from competition
for the New York area business. The {‘ourt voncluded that the labor exemption
would not save the obvious restraint on competition even though the union's pur-
st was to increase members' wigtes and emplovinent opportunities: “[Wlhen the
uniong participuted with the combination of businessmen who had complete power
to climinate all campelition among themiselves and to prevent all competition from
others. i situation was created not included within the exemption. . . . " ™ This
phrase wis quoted und emphasized by the Court in Pennington and thereby sup-
purts the viewpoint that an extea-unit focus by labar and management may remove
an agreement from immunigy, 50

Finally, the Supreme Court’s decision in Connel! Y supports this requirement. In
Connell, the union sought agreements rom general contractors that they would
select only Tirns that were signatory to collective bargaining contracty with the
unson a8 subcontractors. The uftion, however, disavowed any interest in organizing
the employees of the general contractors. The effect of this arrangement was Lo pre-
vlude nai-union sublontractors from competing for jobs. Consequently, firms which
might ofivr important price or guality advantages were precluded from marketing
their services to the general eontractor.® Th divect market restraint on strangers
to the relationship was an important factor in the Court’s conclusion that the labor
exemption was unavailable, even though, again, the goal of the ynion was to expand
vmployment opportunities for its members.

In each medern Supreme Court case refusing immunity to labor management
agreements, then, an important factor has been that the primary effect of the con-
tract was to restrain parties who were : rangers to the collective bargaining rela-
tionship vven if the interest pursued by the union was of central importance to it
and its members.®? At the same time. when the anticompetitive effect of an agree-
ment has fallen. primarilv upon the parties to the collective bargaining relationship,
+he (ourt has been willing to extend the exemption even to matters of arguably less
concern 1o the union.*¥ Thus, it is undersinndable that the courts have locked close-
Iv at whom the restraints of a labor-manakement agreement primarily effect and
limit the application of the labor exemption only to those arranzements in which
the restraint falls primarily on the parties to the elationsi.p

While this requirement is helpful, however, it ccastitutes «: oversimplification.
First, the line between internal and external effects is murky. Laoor and manage-
ment bargain and indeed are required to bargain wpon demand over matters that
frequently impinge upon the interests of strangers to the collective bargaining rela-
tionship.®® For example. agreements limiting the employer's sbility to subcontract
work or intreduce labor-saving devices, while sought by unions to preserve work for
their members and frequently constituting subjects of mandatory bargaining,®® may
also severely limit the opportunity of third-party firms to do business with the con-
tracting employer. Similarly, a most-favored-nations clause.”* designed to protect an
emplover against competition from firms with lower labor costs, is also considered a
mahdatory subject of bargaining ** and ought to be accorded immunity even though
such arrangements have obvious external eflfects and serve to limit competition.®®
Finally. and most germane to our analysis, umon hiring hall arrangements often
serve ic limit competition for employment.?? They. too, are mandatory subjects of
bargaining®! and although such arrangements may have a dramatic impact gn
strangers to the collective bargaining relationship. the hiring hall can be clothed
with antitrust immunity.

As is apparent. the internal-external distinction is not a wholly satisfactory one.
Nevertheless, it ¢can be said that those agreements which have, as their primary
purpose or effect. the elimination of competition from strangers to the collective
bargaining relationship. ought to fall cutside the scope of immunity unless this
impact is outweigt v some vitally important union purpose. The diject of the
N.F L. draft eligi- rule. though it may preserve and prolong employment for
current unit memi. - has. as its direct effect the restraint of persons like Walker
who, as vat, are strangers to the bargainin relationship without significantly ad-
vancing any impertant unior. goal. Restrair ‘ng Walker from competing for a posi-
tion on an N.F.L. team is the direct ohject of *he agreement between the N.F.L. and
the N.F.L.P.A. like the small mine operators :x Pennington, the non-New York City
manufacturers in Allen-Bradley and the nov-union subcontractors in Connell,
Walker. 2 stranger to the bargaining relationshi,» is the direct (and only) object of
the restraint. Immunity. therefore, cannot be clair -ed. .
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2 The draft eligibility rule is not a mandatory subject of bargairing

The second prong of the test established in Mackey and MeCourt requires that the
particular player restruint ynder scrutiny be a mandntory subject of bargnining
within the meaning of the N.L.R.A..** betore the ngreement on the matter will be
afforded immunity.*® The basis for this requirement is grounded in the following
principles: As a matter of logic, if one body of law—labor law—mandntes negotia-
tion regarding a particular matter. another brdy—antitrust—ought riot condemn
the [ruits of that negotiation. Moreover, as a practical matter, such an outcome
could serve to undermine the process of collective bargaining; concerns regarding
potential antitrust implications of a given proposal would impede progress toward
resolution of important emploi\:er or employee concerns. If a union or one of its
members could successfully challenge a matter on which agreement had been
reached, then the lesson learned would be that objectives won at the bargaining
table might be later lost in court. The ultimate consequence would be a greater hesi-
tancy to niake concessions when the lawlulness of the quid pro quo was uncertain.®*
Finally, the statutory design of the NL.R.A. places the union and the employer at
the bargaining table and delineates the matters they either must, may, or may not
discuss.** As to the substantive terms of the bargain, the parties are to be left on
their own. As the Supreme Court has stated: "Within the area in which collective
bargaining (is] required. Congress was not concerned with the substantive terms
upon which the parties agreed.”?¢ Congress recognized that there are no absolute
standards a8 to the reasonableness or propriety ol bargained-for agreements *7 and
that ggurts are particularly inappropriate forums l.I%r making such determina-
tions.

The requirement that the term under serutiny must involve a mandatory subject
of bargaining draws strength from Justice Goldberg's opinion, joined b{ Justices
Harlan and Stewart, in Pennington and Jewel! Tea ®*? in which they flatly opined:
“[T]he Court shouid hold that in order to effectnate Congressional intent, collective
bargaining activity concerning mandatory subjects under the Labor Act is nct sub-
ject to the antitrust laws.”199 Jystice White's opinion, designated as that of the
Court, also recognized the centrality of Goldberg's perspective, “[E]mployers and
unions are required to bargain aboyt wages, hours and working conditions, and this
fact weighs heavily in favor ol antitrust exemption lor agreements on these sub-
jects.” 191 The Supreme Court, however, has never embraced Justice Goldberg's per
se approach but has, instead, weighed the importance to labor of the issue under
serutiny against its impact on trade.'®2 The Court’s refusal te accord an automatic
exemption to mandatory subjects strongly suggests that the second prong of the test
set forth in Mackey and MeCourt is, in fact, somewhat broader and more flexible
than their holdings connote.

We have concluded that the subject matter of the National Football League's
draft eligibility rule is not a mandatory subject of bargaining and is. instead, a per-

. missive subject.'®® Nevertheless, even if our characterization of the rule as a per-
" missive subject of bargaining is wrong. a contrary determination that the matter

falls within the area of compulsory bargaining would not result in antomatic immu-
nity.'%4 At the same time, an inspection of the dralt eligibility rule to determine
whether it is a mandatory or a permissive subject of bargaining is an important in-
quiry under the Mackey and MeCourt standard. More importantly, as we have
argued, the issye of immunity ultimately turns on weighing employee interests
against the impact of the agreement on competition. Determining the character of
the subject matter as a mandatory or permissive subject of bargaininﬁ will reveal
much aboyt the relative impertance of the issue to employees and therefore will
greatly facilitate the balancing process.

3. The d: aft eligibility rule and subjects of bargaining

The N.L.R.A. obligates employers to bargain collectively '°® regarding wages,
hours and other terms and conditions of employment '%¢ with “the representatives
of his employees.” 17 Together, then, these provisions extend the employer's obliga-
tion to bargain only to those subjects within the meani:f of “wages, hours and
other terms and conditions of employment” and only regarding the employer’s “em-
ployees” in a “unit appropriate for such purposes” that the union represents.*?

We conclude that, for two reasons, the draft eligibility rule iz not a _mandatory
subject of bargaining. First, Walker is not an employee 1o whom an employet’s obli-
gation to bargain flows. Seco.d, the subject matter itself, employment eligibility, is
nat within the definition of wages, hours and other terms and conditions of employ-
ment in this setting.
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w. Walker is not nn “employee™ within the meaning of the NLRA

In Altied Chemical Workers v. Pittsburgh Plate Glass.'"" the Supreme Court ad-
dressed the breadth of meaning of the term “employee,” The issue wos whether the
employer's unilaterul modification of o heulth insurance program for retirees consti-
tuted an unlawful refusal to bargain. The Court first determined that retirees were
not “‘employees” to whom the dutics of the Act flowed."'® In the Court's view. the
legislative history of the Taft-Hartley Act dictated that the definition of the term
"employee' should not be stretched beyond its ploin meuning which included only
those who worked for another for hire.''' Further, the Taft-Hartley amendment
made it clear that genernl agency principles were to be looked to at least in distin-
guishing between “employees” and independent contractors.!'?

Other important considerutions support the narrow interpretation of “employve”
and the conclusion that Walker. like the retirees in Pittshurgh Plate Glass, is not an
“employee” within the meanin% of the Act. A union 8 the exclusive bargaining rep-
rescntative only for the employecs in an appropriate bargaining unit.''? The
breadth of an nppropriate unit is limited by a well-established Board rule to those
employees who share a “community of interest”™ 1'% and will exclude thove persons
outside that community whose interests would be submerged in an overly large. and
presumably unsympathetic, grouping.''® In addition to finding the pensioners not
within the meaning of "employee,” the Court in Pittsburgh Plate Gluss further con-
cluded that active and retired employees ''plainly do not share a community of in-
terest broad enough to justify incrusion of the retirees in the bargaining unit.” 1:¢
in the situation of Walker. although prospective employees clearly have a co-exist-
ing interest in future wages and benefits with active unit members, as regards the
matter at hand—entry barriers to er;u:lo ment—the interest of active and prospec-
tive players are diametrically opposed. Greater access to employment for prospec-
tive players will result in murginallg less job security for active players. As a result.
just as with the pensioners in Pittsburgh Plate Glass, Walker and other rrospective
employees are not, and could not be, appropriately within the same collective bar-
gaining unit o8 active players. As a further result, Walker could not he eligible to
vote in an election to determine the selection of a bargaining representative.'!?
This denial of suffrage is critical for as the Court has pointed out: “[It would be
clearly inconsistent with the majority rule principle of the Act to deny 4 member of
the unit at the time of an clection » voice in the selection of his bargaining repre-
sentative, 118

Since Walker is not an “employee’ within the meaning of the Act, and could nei-
ther be included in a bargaining unit with active players nor vote for the selection
of a bargaining representative, the duty to bargain on his “terms and conditions of
employment’ does not attach.

b. The draft eligibility rule itself is not;lljﬁandatory subject of bargaining under the
A

As shown earlier, the employer’'s duty to bargain goes only te those matters fall-
ing within the statutery formulation of “wages, hours, and other terms and condi-
tions of employment.” 11* While the Act does not immutably fix a list of subjects
within the statutory requirement,!2® one may say that mandatory subjects charac.
teristically must settle an aspect of the employer-employee relationship.'?! At the
same time, permissive subjects fall into two groups; one group's primary character-
istics are that the subject concerns the relationship of the employer to third persons
and is traditionally considered within the prerogative of management.'®2 It is
beyond cavil that Walker is such a third person and the conditions upen which he
may be hired are normally matters within the prerogative of managemen-t. .

evertheless, as the Court observed in Pittsburgh Plate (flass, there are some im-
portant exceptions to the rule that **matters invelving individuals outside the em-
ployment relationship do not fall within [the mandatory] category.”12* In each case
in which an exception is found. however, it has been upon a determination
that in addition to involving parties outstde the relationship, the issue also vitally”
affects the terms and conditions of employment of active employees.1?t Thus, in
Local 24 International Brotherhood of Teamsters v. Oliver,'2% for example, the
union and the employer negotiated a minimum rental fee that the employer would
pay to truck owners who used their own vehicles in the emplover's service and in
place of the employer's own em ployees. Due to the direct and potentially devastat.
ing impact of an inadequate rental fee on the emptoyees’ job security, the Court con-
cluded that the term “was integral to the establishment of a stable wage structure
for}‘employees}"' 28 apd, consequently, a mandatory subject of bargaining. Similarly,
in Fibreboard v. N‘L.R.B““ge?he Court held that a subcontracting provision which
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replaced emplovecs in the existing unit with those of an independent contractor to
perform the same work under similar working conditions was o mandatory subject
of bargaining. Again. however. the criticul factor in determining whether the bar
gaining subject waa mandato? was that the third porty matter and emplo¥ee job
gecurity were intimately and directly relnted.

In Pittsburgh Plate Glass, «n the other hand. the Court found that the effect of
pensioner’s insurance benefits on active employees was too insubstantial to bring
the issue within the collective bargaining obligation.'z* In the Court's veiw, the
effect of pensioner's insurnnce benefits on the “terms and conditions of employ-
ment” of active empluyees was "hardly comparable to the loss of jobs threatened In
Oliver and Fibreboard. '#® The Court further observed that the interests of active
and retired employees might not be harmonious. Thus, aitheugh the union might
find it adventageous to bargain for improvements in pensioners benefits, it might
nevertheless fine improvement of current income for active employees to be a more
desirable objective.

In the matter of Walker. as we indicate, the draft el igibility rule erects an artifi-
cial obstacle to empleyment for Walker that incidentally benefits marginal players
whose plnce on team rosters would be threatened by the rule’s abolition. This, how-
ever, could hardly be said to “vitally” affect the terms and conditions of employ-
ment for unit members; not is it even remotely analogous to the wholesale loss of
jobs for unit employees threatened in Oliver and Fibreboard. Indeed, the interests of
current and prospective employees are, in fact, far more at odds than in harmony. It
is, of course, ible that the N.F.L.P.A. would seek the removal of the rule. The
far greater iikelihood, however, is that the union would less vigorously represent
the interests of persons not yet employed when those interests conilicted with the
job security of active players.

The draft eligibility rule concerns the relationship between the employing clubs
and persons outside the collective bargaining relationship without vitally affecting
active players. Moreover, the interests of Walker and active players regarding the
rule are antipodal, As a result, the draft eligibility rule does not come within the
exception to the view that matters involving persons outside the employment rela-
tionship are permissive rather than mandatory subjects of bargaining. Being a non-
mandatory subject. if fails the second prong of the Mackey and McCourt standard.
and, comsequently, should not be immunized from antitrust interdiction.

It might appear obvious that Walker is not an em ployee and that the draft eligi;
bility rule is neither wages. hours nor working conditions. We devote this lengthy
inquiry into the nature of the subject matter, however, because under certain cir-
cumstance, persans outside the bargaining unit, including ap licants for employ-
ment!?® and registrants at hiving halls,'*! are “employees” within the ambit of the
Act. It is also ttue that hiring halls—that have the effect of regulating access to
employment opportunities—are maandatcn?r‘_l subjects of bargaining.!22 Therefore, an
argument by analogy might be tendered that the draft eligibility rule constitutes a
mandatory subject of bargaining that ought to be afforded immunity from antitrust
scrutiny. While the matter is not wholly free from doubt, on balance, we conclude
that the setting in which the draft eligibility rule arises is sulficiently different
from those in which hiring halls exist that the subject matter of the rufe does not
constitute a mandatory bargaining subject. In the N.L.R.B. cases that held the Act
to encompass prospective employees. it has been in the context of an employer’s re-
fusal to hire, or & union's refusai to refer for employment. rather than in the bar-
gaining context presented here. As the Supreme Court has recognized, the extension
of the Act’s protection against discrimination to job applicants, "is an inevitable cor-
ollary of the principle of orFanimtion. Discrimination against unjon labor in the
hiring of men is a dam to self-organization at the source of supply.”12% As we have
shown, however, and as the Court recognized in Pittsburgh Plate Glass, 124 demo-
cratic principles underlying the Act preclude the representation aspects of the Act
from attaching before an employee’s actual hire.'®

While it is also true that hinng halls frequently constitute mandatory subjects of
bargaining: an argument by anal that the draft eligibility rule also constitutes a
mandatory subject of bargaining fails. In Houston Chapter v. Associated General
Contractors.' the N.L.R.B. held that employment included the initial act of hire and
that the hiring hall was a mandatory subject of bargaining. The N.L. R.B. stated that:
“We do not deem the Supreme Court to have limited its definition of ‘employees’ to
those individuals already working for the employer. Rather, the Court contem lated
prospective employees as also within the definition.” 37 Conzequently, the rd
extended the scope of mandatory bargaining to include matters directly affecting
prosnective employees. It must emphasized. however. that the Board found it
“highly significant”” that the case arose in the context of the building and construction
industry—“an industry characterized by intermittent employment which has received
special statutory consideration.” '»* Because employees are requently laid off and re-
hired within the construction industry, active and prospective employees share a

.
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stroni mutual concern about opportnnities for employment which are directly
aflected by the job priority smndurcv:ostablished by the hiring hall.'* The profession.-
al football industry is the antithesis of the construction industry in thut employees ure
frequently employed by a single employer for the duratinn of their coreers,'®

The purpose of the draft eligibility rule is primarily to provide N.F.L. teams a farm
system for the training of future pluyers. This benehp{ inures solely to employers and
Erowgles no cotitemporaneous benefit Lo employees. The entire justification for hiring

alls is grounded on their value in “eliminating wasteful, consuming. ond repetitive
scouting for ‘]OIJS by individual workmen and haphaznrd, uneconomical searches by
employees.” '*' As a result, the justification for the extension of mandatory subjects of
bargaining to encompass union hiring halls in the construction industry does not
apply in professional football. Moreover, it is clear that most matters regarding the
conditions precedent o the establishment of working conditions are not within the
duty to bargain.'** Accordingly, the N.F.L. rule does not come within the narrow
exception to the rule that prehire matters are non-mandatory subjects of bargaining
and falls short of the second prong of the Mackey and McCourt test. Any argument
that the draft eligibility is sufficiently like the hiring hall to make bargaining over the
subject obigatory ignores the fact that the hiring hall serves a unique and important
function wholly unlike the lunction of the draft eligibility rule.

4. Bona fide. grm s-Iength bargaining

The third prong of the Mackev and MecCourt standard requires that the restraint
under scrutinﬁ be a product of vigorous collective bargaining before immunity will
attach. In both Mackey and McCourt, the critical factor was the extent that the free
agent indemnity¥ rule under challenge was the product of actual bargaining. In

ackey, as in this situation, the rule under scrutiny had been made part of the col-
lective bargaining contrnct between the N.F.L. and the N.F.L.P.A. through incorpo-
ration by reference.'*? The League there argued., as it could be expected to in a
challeng= to the draft eligibility rule, that the rule's incorporation into the collec-
tive hargaining contract immunized its application from antitrust scrutiny. The
Mackey court. however, determined that the Rozelle Rule was not, in fact, the prod-
uct of "“bona-fide, arm's-length bargaining.” 44 The court reviewed the recent ber-
gaining history and found that the rule remained unchanged since its unifateral im-

lementation prior to collective bargaining.145 It affirmed the district court’s find-
ing that the union had received no “quid pro quo” for the rule’s inclusion in the
collective bargaining contract.1%%

In McCourt, the district court noted that the terms of the challenged contractual

rovision were identical to a rule adopted by the owners three years earlier.’47

herefore, the court concluded that the rule had been “unilaterally” included in the
collective bargaining agreement. was not the product of bona fide arm's-length bar-
gaining and would not come within the labor exemption.’¥® The Sixth Circuit disa-
greed with the district court’s characterization of the bargaining process. The court
of appeals observed that the players' association had employed several bargaining
tactics, including the threat of a strike and antitrust litigation*4® but had failed in
its effort to alter the League’s position on this issue.!'®? Since the League had as-
sented to other benefits in exchange for the provision under challenge, its inclusion
in the agreement was the result of legitimate, albeit hard, bargaining.15!

As regards the draft eligibility rule, the available evidence reveanfs that the rule,
although incorperated by reference into the collective bargaining agreement, i3 not
the product ofp:;tual give-and-take during negotiations.!'®? This fact alone p'iaces

the matter beyond the standard fur immunit{ set forth in Mackey and McCourt. In

addition, although the requirement of actual batgaining has not been a factor in
Supreme Court review of the labor exemption,'33 it has been a critical determinant
in antitrust challenges to reserve system components in professiona! sports.1%4

In Philadelphia World Hockey Club, Inc v. Philadelphia Hockey Club, Inc, ‘5%
for example, a franchise of fledgling World HockeﬁeAssociation atleged that the re-
serve clause, league affiliation agreements and other devices to control player mo-
bility were violative of the antitrust laws. The district court, in finding for the plain-
1iffs,1%¢ gave careful attention to the extent of actual bargaining between the NHL
and the Player's Association over the reserve system restraints under attack. The
court observed that the matter had originally been inserted in individual player
coniracts before the advent of the players union. The court—while finding as a
matier of fact that the arrangements under attack had been “discussed” —refused to
conclude that it was a product of “collective bargaining.”'*? Similarly, in Robertson
v. NBA. '59 a group of professional basketball players again attacked components of
the reserve system and the draft as impermissible restraints on trade. The League
urged a two-prong standard for immunity: (1) Are the challeaged practices directed
against non-parties to relationship if they are not, then (2) are they mandatory sub-
jects . . . bargaining? If the answer to No. ! is '‘No' and to No. 2 ‘Yes,' the practices
are immune . . . . '** The court opined that if the practices under scrutiny had
been the subject of collective bargaining, then a subsequent agreement might have
veen insulated from antitrust interdiction. In this case, however. the court conclud-
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ed there had been no Lradeoff or exchange between the parties over the isswes. The
court embraced the same etandard set forth in Philadelphia World Hockey. namely
“isjerious, intensive. arm’s-length bargaining.” 190

It appears that the justification for the requirement of actual negotiations is two-
fold: First, actual barg'?ining is strong evidence that. in the end, the union consid-
ered and approved of the restraint:

“to the extent that a general principle emerges (rom the case (Roberison), it seems
to be the same point made by the court in Philadelphia World Hockey: the labor
exemption will be applied only to those practices which have been approved by the
union. The approval which is given must be more than passive acquiescence and be
the product of serious, good (aith bargaining.” 1%t

Given the origins of the doctrine as a protective device lor unions, such a require-
ment has been thought necessary by reviewing courts.'¢2 Second, to the extent that
the labor exemption doctrine has {’een extended to insulate collective bargaining
agreements as well a8 union activities from antitrust review, the requirement in-
sures that actual bargaining take piace lest the doctrine be turned on its head and
become a mechanism by which employers utilize a weak union to ghield otherwise
unlawful activities. *®

in our view, however, the requirement of “actual bargnining” is lrought with
danger and should be applied only in narrowly circumscribed situations. We submit
that the distinction between discussion and bargaining is overly obscure to discrimi-
nate the licit from the illicit. The N.L.R.A., of course, requires that parties bargain
in good faith over mandatory subjects of bargaining.t®* And, while the Board will
outlaw disengenuous or “‘surface bargaining,'%* there is no requirement that parties
modify original positions or otherwise make exchanges as to any particular
matter.10e -

The particuiar posture under which the prior sports cases arose unguestionably
contributed to the development of the requirement of “actual” bargaining. in all
such cases, the employment terms under scrutiny antedated the establishment of a
mature collective bargaining reiationship between the owners and piayers. The
unions were, relatively speaking. week.'%? Later, when a componeat of the reserve
system appeared in a collective bargaining agreement and was challenged by disaf-
fected players, the teams sought & grant of immunity under the labor exemption.
Courts were unwilling to permit the employers to use the union as a shield to pro-
tect them from clear liability lor restraints which were, in effect, unilaterally im-
posed. Given the lact that the original purpose of the labor exemption was to pro-
tect unions and their legitimate organizational and collective bargaining activities.
the prospect that the labor exemption doctrine might be used as "a cat's paw to pull
the employer's chestnuts from the antitrust fires” 1°® was an unsavory one for
courts. Since the unions in professional sports have matured, however, there is less
justification for the reguirement of “actual bargaining” when the subject matter ap-
pears in the collective bargaining contract.!®? Moreover, there is considerably more
reason to assume that if a matter appears in a collective bargaining contract, either
directly or by reference, that it is the product ol arm’s-length bargaining. ! 79

As a result, if bona-fide arm’s-length bargaining were the only ground upon which
the subject matter failed the test for the labor exemption, then we would be unable
to find that the matter falls outside the area of kmmunity. Given our conclusion
that the matter fails all three prongs of the standard, however, it remains one more
piece of evideace supporting a conclusion that immunity is unwarranted. More im-
portantly, given that the draft eligibility rule has not been subjected to actual nego-
tiation, the questinn arises: What effect would vigorous bargainin% between the
N.F.L. and the N.F.L.LP.A. have upon labor exemption applicability? In our judg-
ment, the third prong of the Mackey and McCourt standard adds nothing to the nec-
essary task of balancing employee interests agsinst anticompetitive effects. Because
the third prong of the standard is the least justifiable measure of labor exemption
applicability, we conclude that even if the parties were to vigorously bargain over
the draft eligibility rule, a subsequent agreement on the matter would not immmu-
nize the rule under the labor exemption. Inasmuch as the labor exemption is net
available to save the draft eligibility rule from antitrust scrutiny, we turn to exam-
ine the rule under substantive antitrus’ doctrine.

III The antitrust laws

The basic policy of the federai antitrust laws is to prohibit unreasonable re-
straints on economic competition.!?* One of the oldest and best established of these
restraints is a contract wkich unreasenably lorbids anyone from practicing his call-
ing.17? When an athlete is declared ineligible for the prolessional football draft, he
is effectively prevented from practicing his trade.

The draft eligibility rule is only one of a number of player restraint rules which
have been imposed upon professional athletes by the concerted action of team
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owners. Many of these rules directly restruined competition for player services by
impeding the free movement of players between teams. '™ Since these rules were
the product of an agreement by the owners which seriously interfered with o play-
ers' ability to practice his trade, they were challenged as illegal under the Sherman
Act. In most cuses, the players successfully claimed that the rules were concerted
refusals to denl or group boycotts. which unreasonably restrnined competition for
players services.!? Sinve the N.F.L.'s draft eligibility rule is likewise a restraint on
competition for 1the services of college nthletes, it too is illegul if it unreasonably
restrnins competition. Any inguiry into the legolity of the rule must begin with a
éevjlew of the Supreme Court cases dealing with boycotts and concerted refusals to
eal.
A. The Supreme Court—Boycotts and Coneerted Refusals To Deal

While Section | of the Sherman Act.'?® il read literally, wouid condemn every
type of concerted restraint of trade. the Supreme Court has interpreted the statute
as prohibiting only undue or unreasonable restraints of trade,'”® This rule of reason
as formulated by the Court left u good deal open to inquiry, and proved difficult and
time-consuming 10 apply. Under the ruie it is {irst necessary 10 Perform an in-depth
analysis of Lthe facts of the case to identity the exact nature of the practice involved.
Next the trial court is required to hear evidence concerning the purpose of the ac-
tivity. IT it is determined that the purpose of the practice was to limit competition,
then it is declared illegal. If. on the other hand, it is determined that there is no
anti-competitive purpose, the inquiry is not at an end. It is then necessary to assess
the effect on competition. If the net effect of the practice is to lessen competition.
then it is likewise illegab 1?7

It did not tuke very long for the Court to determine that there are certain types of
agreements which have such a pernicious elfect on competition that they can be
conclusivelﬂ presumed to be illegal without any elaborate inquiry into the precise
harm which they caused.’?# This principle of per se yunreasonableness has been ap-
plied tlg price fixing.'?®* market divisions,'® boycotts,'®! any tying arrange-
ments, ' #

Whenever the Supreme Court discusses per se violations. it invariably mentions
group boveotts and concerted refusal to deal.’®® The Court has been quick to con-
demn such restraints in language which implies that these arrangements are
always a violation of the Sherman Act. In Paramount Famous Lasky Corp. v. United
States.'®* for example, a group of film distributors agreed that they would include
in every standard exhibitor contract a clause which required arbitration of all dis-
putes. They further agreed that none of them would deal with any exhibitor who
refused to agree to such terms. The Court rejected the industry's claim that the
clause in its agreement requiring that there be no dealing with non.complying ex-
hibitors was necessary to protect the industry against undersirable practices: "t
may be that arbitration is well adapted to the needs of the motion picture industry:
but when under the guise of arbitration parties enter into unusual arrangements
which unreasonbly suppress normal com?etition their action becomes illegal.”” 185

Similarly, in Fashion Originators’ Guild, Inc. v. F.T'C. *#% when a group of manu-
facturers of women’'s clothing agreed to refuse to sell their products to any retailer
who sold garments which hag been copied from a member of its guild, the Court had
no difficulty finding that sych a practice was illegal.'®? The defendants’ aim to pro-
tect themselves from allegedly iliegal conduct was no justification. The Court held
that “[u]nder the circumstances it was not error to refuse to hear evidence offered,
for the reasonableness of the methods pursued by the combination to accomplish its
unlawful object is no more material than would be the reasonableness of the prices
fixed by unlawful combination.” 152

In Kiors, Inc. v. Broadwway-Hale Stores. Inc..'®® the Court reiterated that group
boycotts or concerted refusals to deal could not be saved by allegations that they
were reasonable.'®® In keeping with its rigid view regarding such practices, the
Court has held that the agreement of a group of automobile dealers to encourage
General Motors to stop selling to discount outlers was a classic conspiracy amoant-
in%to a group boggott and therefore per se illegal. 19} ]

ased on the above cases, it would seem that any concerted action by competitors,
including a league’'s concerted refusal to draft a college football player constitutes a
per se violation of the Act. There is, however, the possibility that under certain cir-
cumstances, an otherwise per se violation might be permitted if it comes within the
so-called Silper’s exception,

I. The Silver’s exception
In Silver v. New York Stock Exchange 192 the court indicated that under certain
circumstances a E;actice which would ordinarily be a per se violation of the Sher-
man Act might permitted. While holding that the Exchange had violated the
Sherman Act_because it excluded a broker [rom access to its facilities without »
hearing, the Court stated that “absent any justification derived from the poticy of
another statute or otherwise,” 1#? the action of the Exchange would be illegai per
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se. This langusge implies that the Court has left the door open in certain types of
self-regulatory schemes.

Whether the door is merely cracked or flung wide open, however, has been the
subject of much debate. Some bel ove that Sifver seis forth a very narrow exception
mandated by legislative action.'*> "Whers read the case more expansively,'®® and
have set forth the fnllowing three requirements:

(1) The induatry structure requires self-regulation.

(2} The collective action is intended to () accomplish an end consistent with the
policy justifying self-regulation, {b} is reasonably related to that goal. and {c} is no
more extensive than necessary.

(3} The association provides procedural safeguards which assure that the restraint
is not arbitrary and which lurnishes a basis for judicial review.1?8

2 The rule of reason

In spite of the strong language used by the Supreme Court, there are numerous
lower court decisions which have upheld various types of sell-regulatory schemes
which have the effect of a bogcott“”’ A number of commentators have attempted to
reconcile these cases with the Supreme Court's apparent hostility to all forms of
concerted refusals to deal.!'®® Alas, the explanations given for these decisions are
almost as numerous as the cases themselves. Inasmuch as the rule is part of the
professional football's draft and thus a self-regulatory scheme, it is necessary to ven-
ture into this legal "no man's land.”

Professor Sullivan, for example, proposes that only classic boycotts should be per
se violations while other forms of concerted action should be analyzed under the
rule of reason.'®® A classic boycott occurs when a group of competitors seek to pro-
tect themselves from competition from non-group members by taking concerted
action aimed directly at depriving their competitors of some essential trade relation-
ship. For example, in order to drive a troublesome price-cutter out of the market. a
group of automobile manufacturers might agree to stop buying steel from a supplier
unless the supplier refused to sell its product to the non-group auto manufactur-
er.29¢ Since under these circumstances the purpose is clearly anti-competitive, there
is no justification for engaging in any extended factual analysis. The benefits from
such arrangements are few, or none, and the dangers to competition are substantial.
Thus, his approach is based on analyzing the pur and effect of the agreement. If
the purpose is anti-competitive, then it should be conclusively presumed to be il-
legal. If, on the other hand, the purpose of the practice is not to restrain competi-
tion, but its effect is anti-competitive, it should be judged under the rule of reason.

This apparently is true even if the boycott is alsp used to achieve a reasonable
program of industry self-regulation. In Silver v. New York Stock Exchange?®! for
example. the Court rejected the use of a boycott as a means of seif-policing. In hold-
ing that such action violated the Sherman Act, the Court stated that the reasons for
the action were irrelevant.?®2 The Court further stated that the boycett, il not
exempt under the Securities and Exchange Act. would be a per se violation.2%?

On the other hand, there are arrangements which do not have the purpose of
harming competition. but may nevertheless have the effect of a boycott. These are
referred to as concerted refusais to deai.??* In these cases, a group of competitors
agree to take some concerted action which has the effect of excluding a nen-competi-
tor from the market place. For example, a group of soft drink manufacturers might
agree to not use saccharin in their product. The effect of this arrangement is that
none of the manufacturers will deai witl, the supplier of saccharin. This case, unlike
the classic boycott, has neither the purpose nor tﬁe effect of the clasgic boycott, that
is, to put a competitor out of business. Thus, in Suliivan’s view, it should be judged
by the rule of reason.

Another commentator using an approach develr?iped by Professor Coons has taken
a somewhat different view o!gthe problem. According to this approach, the legality
of the concerted action should be judged by whether its purpuse is commercial, that
is, motivated by pursuit of profit. or non-commercial.2#* If the group's purpose is
commercial,?9® then it should be judged by the traditional rules which apply to boy-
cotts. If, on the other hand, the group's purpose is noncommercial and is found to
further a socially beneficial goal, then it should be upheld.2? This approach ap-
pears to be unworkable in the present situation.

A group of non<ompetitors will always have only non<commercial purposes in
mind when they engage in any concerted action. For example, a group of parents
who agree to boycott an X-rated movie theatre are only interested in protecting
themselves, their families and their neighborhood fram the influence of the theatre.
On the other haad. the purposes set forth by a group of coml‘petitors will generaliz
be both commercial and non-commercial. For example, the N.F.L. will probably seel
to justify the rule because it insures that each flayer will have an opportunity for a
college education,*® it promotes player salety2°?® and that it is necessary to insure
a pool of talented players for the League.?*¢ While the first two reasons are non-
profit oriented, the third reason is basically economic in nature. Since the purposes
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are a mixture of econgmic und non-economic reasons, this approach appears to
break down since it offers no guidunce ns to how such a case should be handled,
Moreover, even if this approach could be modified to deal with these cases it ap-
pears that the Supreme Court would not adopt thia line of analysis for *non-com-
mercial” schemes which are ndopted by competitors. 21t

The rule-of-reason approach is nevertheless consistent with the view that profes.
sional football differs significantly from most other business ventures since the pro-
fessional football clubs for most pur 8 nre not competitors in the economic sense.
In Sntith v. Pro Football, Inc.,2'2 the Court viewed the N.F.L. as basically a joint
venture which provides an entertainment product, that is, football games and tele-
casts. Since this is the cage, no clis® is really interested in dri‘.ringl any other club out
of business because this would ultimately lead to the failure of the entire league. As
a practical matter, the League may thus be closer in the legal sense to a profession
than to a business venture.?!? If 50, the League may be free to vary their practices
from on absolute free market system. It should be poted, however, that in regard to
player talent the teams are, in fact, competitors.214

The Supreme Court in MNational Sociely of Professional Engineers v. United
States 2'% has recently limited the scope of inquiry under the rule of reason by stat-
ing categorically that the rule, contrary to its name, *'does n it open the field of anti-
trust inquiry to any argument in favor of a challenged restraint which may fall
within the realm of reason,” *'® and that the inquiry must be “confined to a consid-
eration of {the restraint's) impact on competitive conditions.” 2'? The purpose of
antitrust analysis, the Court concluded, “is to form a judgment about the competi-
tive significance of the restraint, it is not to decide whether a policy favoring compe-
tition is in the public interest, or in the interest of the members of an industry.
Subject to exceptions defined by statute, that policy decision has been made by Con-
gress,” 213 When this language is coupled with the Court's statement that the “true
test of legality is whether the restraint imposed is such as merely regulates and per-
haps thereby promotes competition or whether it is such as may supptress or even
destroy competition,”2'? it appears that a group of businessmen could not justify
their restrictive conduct on the basis of sume non-economic benefit, e.g.. the protec-
tion of the public health. .

Relying on Professional Engineers, the D.C. Circuit in Smith ??° declared that the
National Footbali 2 draft as it existed in 1968 was illegal. Using a rule-of-
reason approach, the Court found that the draft was anti-competitive both in pur-
pose and effect.?*! Since the purpose cf the draft was to restrict competition among
the N.F.L. clubs F:* services ol college players, it was designed to limit competition.
In addition, the draft forced each seller of football services to deal with only one
bu%er. thus robbing the seller of his bargaining power.

he D.C. Circuit Court rejected the League's argument that the draft was neces-
sary to maintain competitive balance, stating that while it might kelp to maintain
competition on the field, it did not increase comglition in the economic sense of
encouraging others to enter the market.2?? This being the case, the League's posi-
tion boiled down to an assertion that competition in the market for entering players
would not serve the best interests of the public. the clubs or the players themseives,
and such justification was not permitted as a defense. The court held that Profes-
sional Engineers foreclosed such non-economic {'ustification because a player draft
can survive scrutiny under the rule of reason only it il is demonstrated to have posi-
tive, economically pro-competitive benefits that offset its anti-competitive effects, or
at least accomplishes legitimate business purposes and has an insubstantial anti-
competitive effect.**?

The question of whether player restraints in general should be treated as per se
illegal or judged under the rule of reason has recently received much attention. In
light of the uncertainty embodied in the Supreme Court cases, it is not surprising
that the sports cases have not produced a definitive answer.

Initially, courts were reluctant to apply the per se rule to the siports cases because
of the in uslrﬁ's unique economic position.??* These cases were followed by a series
of decisions which looked more favorably on the per se approach.22s It now appears
that the pendulum is swinging back toward the rule of reason.22¢

While some authorities indicate that the approach used to analyze plaeyer re-
straints is immaterial, since "either path will lead to the same destination,”¢27 this
is not necessarily the case. In Professioral Engineers the Court indicated that under
the rule of reason, a restraint of trade could not be justified by reasons unrelated to
the market place.?2® Thus, the Court rejected the association's attempt to justily its
refusal to discuss prices as necessary to protect the public from poor enginecring
practices. If this approach to the rule of reason is used to determine the legality of
the draft rule, then non-economic reasons such as insuring that young athletes re-
ceive a coll education or plasyer safety could not be considered.

On the other hand, il the Silver's exception is applied. then such non-economic
reasons might be considered, since all that is required is that the collective action
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i11 accomplish an end consistent with the policy justifying sell-regulation: (2} is rea-
sonably related to that goal; and (3) is not more extensive than necessary.?*° In Sil-
ver’s the Court pointed out that protection of the public interest in safeguarding the
investing public as well as the genernl confidente in_the exchange would Justify re-
fusing to deal with an unrelinble non-member.2?¢ Since it is uncertain which ap-
Erqach might be employed by a court in determining the legality of the drnft eligi-
itity eule, it is analyzed first using the per se test and then the rule of reason.
. Per Ty iffegah'{v

There have been two professional sports cases outside professional football which
have denlt with prnctices similar to pro football's dralt eligibility rule. In_both of
these cases the courts used n per se approach. In Denver Rockets v. All Pro Manage-
ment. fne. 23" Spencer Huywood successfully challenged the National Basketball As-
sociation rule which prohibited o qualified player from negotiating with any N.B.A.
temin until four years after his high school class graduation. The outcome was the
same in Linesman v. World Hockey Assuciation.?"? when a nineteen-year-old ama-
teur hockey player challenged the World Hockey Association’s {(W.H.A.) rule which
prohibited a player under the age of twenty from playing with any W.H.A. team.

In both cnses. the same reasons were advanced for the rule. In Aff-Pro. it was first
contended that the four-year rule was a more efficient and less expensive way to
train young basketball players than a farm System. Second, the N.B.A. argued that
the rule was a Mnancial necessity to the League as a business enterprise, and Mnally
the League contended that the rule was necossary to guarantee thnt each profes-
sional basketball prospect was given an opportunity to complete college.???

The court rejected the first argument statirg that the case does not come within
the Sifver’s exception since the N.B.A. rule made no provisien for even the most
rudimentary hearing before the rule as ap lied.29% The absolute nature of the rule
also troubled the court since it prohibited tﬂe signing of not only college players but

also those who did not or could not attend col]ef{e.‘“"’ The court summarily dis-
missed the second contention stating that “even if th
course. provide a basis for anti-trust exemption.” 23%

With regard to the guarantee of a college education. the court felt that such a
justification could not override the objective of fostering economic competition.**” It
is unclear what the court meant by this statement. If ilver’s is truly an exception

is were true, it would not, of

to the per se rule, then non-economic reasons which are consistent with the excep-
tion should be considered provided they are consistent with self-regulation. In Lines-
man the W.H.A. contended that the rule was necessary because it insured a pool of
talented teenagers for the Canadian junior teams which developed players for the
W.H.A2"® Without the rule the Canadian Junior Hockey League would fail. since
most talented teenagers would sign with professional teams. The court rejected
these arguments stating that, “the anti-trust laws do not admit any exceptions due
to economic necessity.” 2% The court went on to observe that if professional hockey
aeeded a training ground for its players, it should bear the cost of establishing a
farm system.

With A/l-Pro and Linesman as a backdrop. the draft rule will now be analyzed to
determine whether it passes muster under the Silver’s exception. On its face the
rule clearly is a concerted refusal to deal which restraing competition in the
market for the services of college players. Unless it satisfies all three elements of
the Silver’s exception, it is illegal per se. . .

The Mirst element of the Silvers exception is that the industry structure requires
self-regulation. In the case of professional football. the policy justifying sell-regula-
tion is one of permitting rules, which because of the nature of the business, are nec-
essary for the leagues to maintain a competitive balance and to function with rea-
sonable efficiency. For examgle. some form of dralt would seem to be necessary to
insure that the richest and best teams do not acquire all the best plai;ers. There
seems Lo be little doubt that the N.F L., and by implication the US.F.L,, has at least
tacitly been given the right of sell.regulation. While there is no legislative mandate
for self-regulation. judicial approval abounds.®*° Thus. the Mrst element of the Sil-
ver’s test has been satislied.

The second element of the Silver’s exception is whether the rule furthers the goal
of self-regulation. As in Afl-Pro.the leagues can be expected to argue that their rule
is consistent with self-regulation since it is intended to insure that all prospective

layers at least have the opportunity to obtain a college degree since a professional
cotball career is temporary at best.241 it is difficult to imagine how the goal insur
ing a college education wﬁi accomplish any end consistent with the leagues’ need
for sell-regulation. While encouraging young men to complete their college educa-
tion is commendable, it does not aid in maintaining competitive balance 2% or in
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protecting the leagues' integrity. 2+ Moreover. even if it could be said thot the rule
does furtter gome relevant goal. it is certainly more extensive than necessary. The
rule applies to all players including those who do not want to go to college and
those who are mentally or linoncially unable to do so.

Without college football there would be no organized system for the development
of a pool of talented prospects. Since college players are the primary source of
talent, it is necessary that the leagues maintain good relations with t{ne colleges,
The rule alsc benel*ts the colleges since many teums rely heavily on one or two ath-
letes. Thus. the real reason for the rule is thot as a practical matter the use of col-
lege-developed talent is a inore efficient and less expensive way o train hew play-

ers,

If the goal of the rule is to insure on uninterrupted flow of talent to the lea-fues
s0 that they can efficiently engage in competition, then this end is consistent with
the policy justifying selfregulation. This s even more true if, as in AllPro, the
leagues argue that their linancial survival is at stake. What is unclear, however, is
whether the rule is reasonably related to this goal. Considering t.ie number of pro-
fessional football teams (thirty-eight teams) it is unlikely that the loss of a few tal-
ented players from same college teams would have any great impact on college foot-
ball. Certainly the loss of a superstar {e.g.. Walker) by a schoof}le.g‘. Georgia) will
have a more severe impact on the championship prespects of a particular team and
thus couse a certain Joss of goodwill.244 The drafting of Walker by the US.F.L. has
led to a great deal of animosity between the U.SF.L. and the colleges.s** Neverthe-
less, it is unlikely that such “raiding” would lead to a destruction of college football
since there are relatively few athletes who are capable of playing professional foot-
ball without the beneflt of four years of competition. Moteover, the elimination of
the rule may also have the effect of restoring amateurism and academic excellence
to college football. For many colleges, athletics is big business. 245 Many schools
fiercely compete for star athletes who will il their stadiums and coffers to over-
flowing. This mad pursuit of talent has led to many abuses such as paying college
players 2%% and admitting students who lack the motivation or intellectual tools to
succeed academically.24? If the rule were eliminated, then those athletes who are
either unwilling or unable to attend college will be eligible to play professional feat-
ball. Thus, some of the temptation for colleges to commit recruiting violations would
be removed.

It should be noted that in Liresman. the court rejected this argument stating that
“the anti-trust laws do not admit of exceptions due (o economic necessity.” **3 Yet,
if Silver's truly allows for an exception to the per se rule, then the justification of
economic necessity, provided it is consistent with the policy underlying self-regula-
tion. should be permitted. As a Practical matter, economic hecessity will not be a
serious issue in any case involving the N.F.L. and probably the U.S.F.L. It is unlike-
Iy that the sighing of a few exceptional players will endanger the existence of col-
Ieglg football.24®

he leagues might also argue that the rule is necessary to protect a young player
whe has not yet reached full physical development. There is no guestion that foot-
ball is a viclent, dangerous sport.23° Certainly, a rule protecting the safety of play-
ers would be an end consistent with a policy justifying self-regulation.?®' The rule,
however. ih its present form, is overly broad since it bars all players without regard
to their physical prowess.252 It is difficult to believe that any player with physical
attributes similar to Walker. who stands six feet tall and weighs 220 pounds. is in
any physical danger when he steps onto the playing field. If, in fact. there is con-
cern for the safetK of individual players, each candidate could be required to under-
go an extensive ph¥ysical examination prior to his eligibility for the draft. )

The third element of the Silver’s exception requires that the association provide
procedural safeguards which assure that the restraint is not arbitrary and furnished
a basis for judicial review.253 A search of the NF.L.'s Constitution and By-Laws
does not reveal any provision which even remotely satisfies this requirement. To the
contrary, the League rules give the commissioner “the power. without hearing, to
disapprove contracts between a player and a club, if such a contract has been <x-
ecuted in violation of or contrary to the N.F.L. Constitution and By-Laws of the
League . . ." 25% With one exception, the draft eligibility rule has been uniformly
appﬁued to exclude all prospective players.2** Even in the one case in which a player
was allowed to play before his class graduated, it was done because of an antitrust
suit rather than under procedural rules established by the League.®3®

A lack of any procedural safeguards coupled with an almost rigid application of
the rule is fatal. It was I&ust such a situation which led the court, in Al Pro. 1&0
sirike down an identiczi N.B.A. rule.®? [n respoase to the court’s ruling, the N.B.A.
adopted a “hardship rule” %2 which permitted the Commission to allow an athlete
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who is sulfering severe ecomomie hardship to be drafted prior to gradumtion. This
rule was applied so liberally in the N.B.A. that. us o practieal matter. anyone wheo
merely claitned hardship was drafted. Finally. in 1576 the N.B.A. relaxed its eligibil-
ity standards so that any player whose high school clnss his gruduated may become
eligible for the drait simply by Riving the Lengue written notice lortyfive days in
advance of renouncing his college eligibility.=5% If the N.F.L. were to adopt o F‘:nrd-
ship rule it mny still be too strict. In Alt-Pro the court stnted:

*In addition. it is uncontested that the rules in question are absolute and prohibit
the signing of not only college basketball players but also those who do not desire to
attend college and even those who lack the mental and financial ability to do so. As
such they are overly brond and thus improper. . . 7200

The court’s statement implies that a draft eligibility rule tmay be applied to those
who enroll in college. provided they may become u professional il hardship required.
but may not be applied to those who elect not to be enrolled in college at all. Such a
rule might make an unfair distinction between those high school graduntes who
cecide immediately to turn professional and those that chose to attend college. In
any event. the rule still would viclate the antitrust laws since it would not satisfy
the first and second elements ol the Silver’s exception.

4. Rulde of reason

To justify its draft eligibility rule under the rule of reason the leagues would have
to establish that the restraint merely regulates and perhaps promotes competition
rather than suppressing it.2%! As stated previously. the court in applying the rule of
renson will fiest look at the aliefed restraint to determine whether it has any legiti-
mate business purpose. [t will then balance this Eurpose against the anti-competi-
tive evils to ascertain whether the former outweigh the latter. A restraint is unrea-
sonable if it has the net effect of substantially impeding competition,282

In most. if not ali. of the prior litigation in which the N.F.L. was invelved. the
League argued that the restraint which it had imposed was necessary to insure com-
petitive balance.*** Generally. the courts have accepted this as a legitimate busi-
ness purpose in light of the League’s unique position.#84

If. however, the courts follow the lead of the Smith dacision. the competitive bal-
ance argument will be of little benefit. In Smith the Court stated that a restraint
could only be justified if it was demonstrated that it had positive. economically pro-
competitive benefits that offset anticompetitive effects.?®5 Qr, in the alternative. if
the League demonstrated that its rule accomplished some legitimate business pur-
Ezse while having oniy an insubstantial anticompetitive effect then the rule would

upheld.25% We have {rankly been unable to construct any argument which would
satisfy this version of the rule of reason.

The leagues might contend that the rule is necessary to protect its source of iai-
ented foothall players.287 If college football were to be severely injured or complete-
l¥ destroyed by the elimination of the rule. the leagues' continued existence might
be jeopardized. They wouid be faced with the alternatives of either investing huge
sums of money to develop farm systems or drafting less experienced high school
plavers. It appears. however. that no such dire consequences would flow from the
ahohtion of the rule. There are over 1,700 colleges and universities in the United
States. most of which have football teams.2®® The loss of a few extra players to the
draft each year would have little impact. Since the N.B.A.'s draft eligibility rule was
abolished in 1976. very few basketball players have joined the professional ranks
prior to their college eligibility expirinF‘“‘-' Thus. while the rule is convenient for
the League. it appears that its overall competitive benefits are slight. Moreover.
elimination of the rule may go a long way toward restoring amateurism to college
football. Each season college teams are penalized for recruiting violations. most of
which involve paying students to play football 2% If the rule is eliminated those
players who are more interested in the financial rewards available as a professional
could declare themselves eligible for the draft.

Moreover, ever: if competitive balance were a legitimate factor to consider in a
rule of reasen analysis. it is. however. far from clear how the four-year rule can
possibly advance the cause of competitive halance.??' Unlike the draft. which in-
sures that weaker teams are permitted to select first so that they can obtain the
best players. the four-year rule restricts all teams equally.

The draft eligibility rule has a severe anti-competitive impact on the market for
player services. The career of a professional athlete is relatively short.2?2 Thus. the
loss of even one or two years of playing time can be very detrimental.??? Moreover,
if the player is forced to remain in college to play football there is the everpresent
threat of incurring a setious injury that would end his career.2?¢ Finally, the fact
that a player might compete in the Canadian Foodball League or some semi.profes-
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gionnl league would not lessen the nnti-competitive impact of the rule, Further, in
Smith the court rejected the slternative of playing in the Canadian Lenci{ue. since
the employment opportunities for American players are greatly limited due to the
League's hiring preference for Canadian players, and the low salaries and few pro-
maotional opportunities.275

On bolance, the rule is manifestly unrensonable. 1t bars all lpl ers, regordless of
intelligence or financial capubili‘t_y. from playing professional football who were ad-
vancing competition in any significant way. Even if a hardship dralt were instituted
it is unlikely that it would withawind scrutiny since therc are no real competitive
benefits from the rule.

CONCLUSION

Professional football's draft eligibility rule is an unreasonable restraint of trade
which cannot be legitimized by its inclusion in the collective bargaining agreement
between the League nnd the players’ association. The courts of nppeal, considering
the circumstances under which collectively bargained player restraints will be im-
munized under the labor excmption to the antitrust laws, have formulated & three-
Erong test for making this judgment. This test represents a shorthand method for

alancing the anticompetitive effects of the rule against its importance to labor—a
balance which must bo st;uck in favor of labor for the exemption to apply. The
draft eligibility rule. in - s present form. fails each pronﬁ of this test. In the broader
view, the anticompetit -+ effects of the rule far outweigh its importance to the play-
ers' association or ita members and, therefore, tip the balance in favor of antitrust
apglicatlon‘
xamined under substantive antitrust principles, the rule violates Section 1 of the
Sherman Act since jt unreasonably restrnints competition for the services of talent-
ed young flootbzll gl_ayers. Il the rule is categorized as a group boycott, it is illegsl
per s¢ unless the Sifver’s exception is applicable. The draft eligibility, however. is
not subject to the exception since it is overbroad and does not further any goal or
pur: reasonably necessary to the League’s need for self-regulation. Furthermore,
under existing procedures, there is no provision for any hearing for those players
who wish to enter a league.

If the rule is analyzed under the Rule of Reason. as many courts have judged
other player restraints, it also violates antitrust laws. On balance, the rule eflective-
ly denies an entire class of able amateur football players an opportunity to pla% pro-
ecsional football while aiding neither on-field nor off-the-field competition. There
being no legall izable justification for it. the draft eligibility rule is unlawful.

Some may offer that the rule promotes college education or avoids the overreach-
ing of young athletes. These, however, are not sufficient legal justification. And,
given tl{e current state of college athletics, it is doubtful that the rule has furthered
these pur&osm‘ The disqualification of the rule, it is hoped. will lead to clearer dis-
tinctions between ?rofessionalism and amateurism and promote the keenly felt need
for the latter in college athletics.

FOOTNOTES

1 Walker is focused upon only as the prototype of & class of persons: Amateur football players
whose services wou ' by pr Stessi 5 teams but for the restraints of the b};tional
Football League's draft eligibility rule.

? Smith, Al Alone in the Open Field. V4siDE SPORTS, September. 1981, at 28. Walker stands six
feet, two inches tall, weighs two hundre: (wenty pounds and has been timed at ten and twenty-
three hundredths seconlgs for the one hund meter sprint making Walker among the two
dozen lastest runners in the world. Hershel Gels His Heisman, TiMe, Dec. 13, 1982, at g0,
Coaches appear given to h¥perbole in describing Walker. For example. University ol Tennessce
coach Johnny Majors descri Walker as having “more going lor him than any player whosa
ever played the game. He is something God puts on this earth every several decades or 50.” fd.
Georgia Tech Univergity coach Bill Curry said, “Herschel is just the biggest, fastest football
player who ever lived." Id. . ;

¥Walker was the state high school champion jn events as disparate as the shot put snd the
one hundred yard dash. He set national high schoot footbali records by monng eighty-six touch-
downs in his school career and forty-five in his senior year alone. That year he led his team to
the Georgia state high school championship. He was a consensus high achool All-American and
Parade Magazine's national high school back of the year. Stories about efforts by colleges to
recruit him are legion. See, e %... Surret & L. Grizzarp, Grory. Grorv, 71-3 (1981),

* Walker gained more rushing yardage than any freshman in the history of the . He fin-
ished third in the balloting for the Heisman Trophy—the fimst time & freshman ever ap-

ared in the top ten. He led the University of GeoTgia to a 1981 Sugar Bowl victory over Notre
g;me, a game in which he was voted Most Valuable Player. Smith, Supra note 2. at 29. Georgia
also had ah undefeated seazon and won its first national championship in 1981, Kirkpatrick.
More Than Georgia on His Mind, SpoRTS |LLUSTRATED. August 31, 1981, at 38, 44.
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* Sporting News Sukis Bowl Media Guide, January 1, 1983, at 26. These associations are the
Football Weiters Ass'n tlirst freshman in history), Kodak (first freshman in history), Walter
Camp., Apsocinted Press and United Press International. /d. Walker's achievements in track and
field were nearly as remarkable: He qualified for both the indoor and outdoor National Colle-
%ate Athletic Association (N.C.A.A chnmpionship& Invitations to compete were extended to

alker from the prestigious Millrose Games. Martin Luther Igmg Games and Drake Relays. He
was the country's seventh fastest collegiate sprinter at the 100 meter distance in 1981 and wus a8
member of the 1981 N.C.A.A. Qutdoor All-Americun team. Id.

2 Walker was the Associated Press “Back of the Week' on two gccasions and United Press
International’'s (U.P.L) "Offensive Player of the Week” three times. Again o upanimous first
team Ail-Americun. Walker was second in balloting for the Heisman Tro h& Id.

T Walker Finally Wins Heismun, Detroit Free Press, Dec, 5, 1982, at 2l£ 1. L.

* Sugar Bowl Media Guide. supra note 5, at 26-7.

Most Yards Rushing &; A Freshman in Qpe Season: 1,616 in 1980.

Most Yards Rushing by a Sophomore in Ope Season: 891 in 1081,

Moz Yarda Ruahing in Three Seasons: 5,259 in 1980-82.

Most Games Gaining 100 Yards or More in One Senson: 11 in 1981 ttied with 1 othersi

Most Games Gaining 200 Yards or More by a Freshman: 4 in 1980,

Average Yards per Game by a Freshman: 146.9 in 1980,

Most Carries in Three Sepsons: 934 in 1980-82,

Most All-Purpose Yards Guined by a Fresiman: 1,805 in 1980 (1616 tush, 70 rec, 119 KO ret).

Most Seasons Gaining 1,500 Yards or More: 3 jn 1950, 1981, 1982,

Most All-Purpose Yards in Three Seasons: 5,749 in 1980~82 (5,259 rush, 243 rec, 247 KO ret).

* Walker: It's Take the NFL Money. or Run. Detroit Free Press, March 13, 1982, at 1D, 6D.
After completing only one yenr of college football. the Atlanta Falcon personnel chief said, "{i%l'
he hod been available f?’r the draft. he'd have been the first player chosen.” Smith, supra note 2,
at 29, Tt waa reported that Walker was olfered $1.500.000 to $2.000.000 to sign a three-year con-
tract with the Monireal Alouettes of the Canadian Football League. 1. SmiTy & L. {m1zzainDp,
supra note 3, at 192. This offer apparently prompted alumni of the University to stiempt to
start an insurance agency in Walker's name. The plan was vetoed by the N.C.A.A. I The sea-
soned player development chief for the Dailas Cowboys, Gil Brandt, was quoted as saying:

"Personnel people in the NFL are talking about him mote than about any freshman I've ever
seen. The obvious plan is to try to accumu%ate drafl choices the year his class graduates [1984),
and either hoPe you have the pick ol the team that finishes last or have enough early picks s¢
you can trade for it. Smith, supro note 2, at 20"

1o At the same time, Walker and his family have not had an easy life. Herschel is the lifth of"
seven children of Willis and Christine Walker of Wrightsville. Georgia (pop. 2,100). When Her-
schel was born, his mother had to travel to Dublin—11 miles away—since Wrightsville had ne
hosg‘ita] nor even o small clinic. For most of his life, Willis Walker worked on a larm for $20 per
week while Christine earned $10 per week. After the seventh child was born, Mr. Walker gave
up farming for work nt a kaolin \chalk manufacturing) Plant while Mrs. Walker took a job at a

farming {r k lin lchalk f; ing) Pl hile Mrs, Wall k b
Egrment factory, Had Walker signed with Montreal, he could have shifted to the National Foot-

Il League at age 22 when most piayers beEin their prolessional careers and "stirred the gran-
dest scramble in the history of human flesh.” Smith, supra note 2, at 30. Walker did not want to
go to Canada to pl{ his trade. “T don’t think you should have to go putside your country to make
a living anyway, " he said. fd,

11 NatioNaL FooteaLL LEAGUE, Const. AND By-Laws ror TNE NATL FooTBaLt LEAGUE, art.
XIL, 512 and art. XIV, §14.2 (1976).

The N.F.L. Constitution and By-Laws provide:

“The only players eligible to be selected in any Selection Meeting shall be those players who
fai!l&!l il;e eligibility standards prescribed in Article XIIL § 12.1 of the Constitution and By-Laws
of the League.

"National Football League Constitution and By-Laws for the Naticnal Football League, art.
X1V, § 142 9760

and.

“No person shall be eligible to play or be selected as a player unless (1 all college football
eligibili‘l_y of such plaver has expired, or (2) at least five (5) years shail have ela since the
player first entered or attended a recognized junior college. college, or university, or (3) such
player receives a diploma (rom a recognized college or university prior to September Ist of the
next foothall season of the League. . . . Jd., art. X[I, § 12.1fA)" ]

12 n the 1981 Sugar Bowl game against Notre Dame. Walker was badly injured on his second
carry. His left shoulder “subluXated” and he had to leave the game. It was the kind of injury
that normally takes a player out of competition for three weelts. Kirkpatrick, supra note 4, at
45. Walker. however, returped to the game on Georgia's next series of Plays. No runner had
gained maore than ene hundred yards on Notre Dame all season. Walker was directed not 10 try
to epteh a pass, not to stiff-arm an opponent apd te hold the ball only with his right hand. Even
though he was severely injured. Walker carried the ball thiny times. gained one hundred fifty
yards and scored two touchdowns to gaio the 17-10 victory, the Most Valuable Player award
and the Natignal Championship for his team. Id. at 33,

13 Smith, supra note 2, at 30. \

" Id, at 34. The prospect of injury is such that before the 1981 season, Walker's father planned
to mkelgut %émn of $6.000 to $8,000 to secure a cne-year, $500,000 policy insuring against
injury. Id. at

m‘zﬂ4 nderwood, Does Herschel Have Georgia on His Mind? Sports ILLUSTRATED, March 1, 1982,
at 24,

16 During the 1960's, the better N.F.L. clubs drafted college players who, although not pla)rirelg

for their college teams in a given Year, retained eligibility to play in a future year (so-call
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“red shirts”) ennbling dominant teams to stockpile futare players. As a result. the League
banned the drafting of red shirted college playery until their college careers were actually com-
pleted. Rl‘ﬁzts of Professional Athletes: Hearings on H.R. 2335 and H.R. 69§ Before the Sub-
comm. on Monapolies and Commercial Law of the House Comm. on the Judiciary. 94th Cong.. 1st
Sesa. 51 (1975} (testimony of Pete Rozelle. Commissioner, National Football League).

' Underwood. sugﬁm nate |5, at 24.

'k See infra note 25 and accompanying text.

19 See infra notes 43-44 and accompanying text.

20, WetsTart & C. Lowzet, Tre Law or Spoars, 525 (1979),

2 Underwgod. supra note 15, at 24 (quoting Paul Weiler, Prolessor. Harvard Law School com-
menting on the draft cli;bility ruleh

32 See infra Notey 32-33 and accompanying text.

2315 U.S.C. §1-31 (1976). See infira nole 40 and accompanying text,

24 See infra notes 40-48 and accompanying text.

23 The 1977 Collective Bargaining Agreement between the N.F.L. and the N.F.L.P.A. states in
relevant part:

~Article I, Section . Full Force and Effect

"Any provisions of the . . . N.F.L. Constitution and By Laws . . . which are nat superseded by
this Agreement. will remain in full force and effect for the continued duration of this Agree-
ment and, where applicable, al] players, ¢lubs, the N.F.L.P.A. the N.F.L. and the Management
Council will be bound therebg.“

26 29 U.S.C. §§ 151-69 (1976). Section 8id) of the Act defines collective bargaining as “[t]he per-
formance of the mutnal ob[igut:on of the em?lo'ier and the representative of the employees to
meet at reasonable times and conler in aith with respect to wages, hours and other terms
and conditions of employment.” 29 U.S.C, § 15681dX1976). Section Xa) also declares that the union
shall be the employees” exclusive re?resen tative "in respect to rates of pay. wages, hours of em-
ployment or other conditions of employment.” 29 UB.C. § 159/aX1976). Tﬁe phrase "'wages, hours
and other terms and conditions of employment.” then. constitutea the issues about which the
duty to bargalan applies and matters which fall within this definition are mandatory subjects of
bardaining. Beyond these greas, in socalled peninissive subjects of harginin&; either party mav
refuse ty negotiate and mair impl t decigi ilaterally. N.L.R.B. v. Wooater Division of
Borg-\\'arner. 356 10.5. 342 (1858,

27 See, ‘if" Smith v. Pro Foothall, 420 F.Supp. 738 (D.D.C. 1976} affd in port and revd in
port. 533 F2d 1173 (D.C. Cir. 1978 (football), Mackey v. National Football Lengue. 407 RSar;.
1000 (D, Minn. 1975). aff'd in part and rev'd in part, 543 ¥.2d 606 (8th Cir. 1976). cert. denied, 438
U.8. 801 (19471 (footbally; Robertson v. National Basketball Ass'n. 389 F.Supp. 867 {S.D. N.Y.
1975+ (basketball; Kapp v. National Football League, affd. 586 F.2d 644 (9th Cir. 1978). cert,
denied, 441 U.S. 907 (1979 (foctball), Philadelphia World Hockey Clnb, Inc. v. Philadelphia
Hockey Clnb, Inc.. 351 F.Supp. 462 (E.D. Pa. 1972} (hockeyk. Boston Professional hockey Asa'n v,
Cheevers, 348 F.Supp. 261 (D. Mass.), 472 F.2d 127 (1st Cir. 1972) (hockey).

2% Reynolds v. National Football League. 584 F.2d 28¢ (8th Cir. 1878 McCourt v. Calilornia
Sports, {nc,. 460 F.Supp. 904 (E.D. Mich. 1978). vacated. 600 F.2d 1193 (6th Cir. 1979).

2% See gypra note 20 and accompanying text.

9 There has been a wealth of scholarship addressing the doctrine of the labor exemption to
the antitrnst laws. ‘The focus of this Article 19 upon the application of the doctrine to negotiated
player reatraint systems in professional sporta generally and the N.F.L. drafy eligibility rule par-
ticularly. A Bartiaj list of important writings on the doctrine includes: Bondin, The Shermanr Act
and Labor Disputes (pts. 1 & 2) 39 CoLum. L. Rev. 1283 (1935). 40 Covnum. L. Rev. 14 (1940%; Cox,
Labor and Antitrust Laws-A Preliminary Analysis. 104 U. Pa L. Rev. 252 (1955); Handler & Zif-
chak, Collective Bargaining and the Antitrust Laws: The Emasculation of the Labor Exemplion,
8 Cotum. L. Rev. 459 (198)); Meltzer. Labor Unions Collective Bargaining and the Antitrust
Laws, 32 U. Chi. L. REv. 859 (1965% St. Antoine, Connell: Antitrust Law at the Expenze of Labor
Law. 62 Va. L. Rev. 603 (1976r Sovern. Some Ruminations on Labor. the Antitrust Laws and
Alten Bradiey, 13 Lae, L.J. 957 (1962 Winter. Collective Banining and Competition: The Ap-
plication of Antitrust Standards lo Union Activities, T3 Yare L.J. 14 (1963)

31 See infra note 171; N. Pac. Ry. v. United States, 336 U.S. 1. 4 (1958) {*The Sherman Act was

designed to be a comprehensive charter of ie liberty pimed at Preservingafﬁ}ee and nnfet-
tered competition as the rule of trade.”r Allen Bradley Co. v. Local 3, LB.E.W. U.S. 797, 806
{1945) t"[Antitrust policy] . . . seeks to preserve & competitive business economy. . . . "k L. Sur.

uvan. Hanopook OF THE Law oF AnTrTRuST 14 (1977) ¢ *The pnrpose of the antitrust laws & to
promote competition and to inhibit mono: ly and restraints upon freedom of trade in all sectors
zf‘jthses ﬁoga'?}my i0 which these laws apply.”). See also Fried & Crabtree. Labor, 33 ANTrTRUST

2223 US.C. §5 151-69 (19768

22 Congress’ intent to protect unions and encon collective hargaining is strongly estab-
lished in the following excerpt from the preamble to the Act:

"It is hereby declared to be the policy of the United States to eliminate the causes of certain
substantial obstructlons to the free flow of commerce . . . by encouraging the |pract|ce and pro-
cedure of collective bargaining and by protecting the exercise by workers of full freedom of asso-
ciation, self-organization. and designation of representatives of their own choosing. for the pur.
pose of negotiating the terms and conditions of their employment or other mntual aid or protec-
tion. 29 USC. §151 (1976) (NLRA. § ). . .

The N.L.R.A. further provides that employees have the “right to sell-organization. to form.
joim, or assist labor organizations, to bargain collectively throtugh representatives of their own

hoosing, and Lo engage in other concerted activities for the purpase of collective bargaining or
other mutual aid or protection. . . .” 29 US.C. § 157 (1976),
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34 In short, unionization, collective barguining :nd standardization of wayges and working con.
ditiony are inherently inconsistent with many of the assumptione at the heart of nntitrust
policy.” A. Cox, D. Bok & R. Gowman, Cases AND MaTerial8 ON Lasor Law B72 (9th ed. 1981).
“From the outset. the difficully in applying the antitrust concept to organizd labor has been
that the two are intrinsicelly incompatible. The anlitrust laws are designed to promote competi-
:t;gm. nﬁn‘;i" unions, avowedly and unnboshedly, are designed to limit it.”" St. Anloine. supra note

, at .

3¢ “This Court has recognized that o legitimate nim of any national labor organization is to
obtain uniformity of labor standards ond thal a consequence of such union activity may be lo
elimi&ate ct&g‘lpetition baged on differences in such standards.” UMW, v. Penningion 181 US.
851, 666 (19635),

3% Jocobs & Winter. Antitrust Principles and Collective Bargaining by Athletes: Of Superstars
in B8] Yare Lo J. 1, 901971

371t 18 4 fundamentsl tenel of labor law that the rights of an individual must yield to those of
the group. The Supreme Court has observed:

"But it is urged that some employees mng lose by the collective agreement. that an individual
workman may sometimea have, or he capable of getting. better terma than those obtoinable by
the group . . . we find the mere possibility that such agreements might be made no ground for
holding generally that individual contracts may survive or surmout collective ones. The practice
and philosophy of collective bargainink looks with suspicion on such individunl advantoges.™

J.1. Case Co. v. NLR.B.. 321 U.S. 332, 338 1944} See afzo, H. WELLINGTON. LASOR AND THE
Legat Process 130 (1988); J. WeisTart & C. LowELL, suprc note 20 at 549.

28 Jacobs & Winter. supra note 6. at 9-1¢: J. WEtsTART & C. LowELL, supra note 20, at 562,

2 “We have IonEl since coneluded that the value of having unions in our aociely makes them
worth promoting. Having made that judﬁnent. we must be prepared ¢ abide some of the conse-
quences.” St. Antoine, supra note 30, at 631,

41t is clear, however, that Co ' primaty purpose in enacting the Sherman Act was to
denl with business monopolies and restrictive trade practlices, not trade union activities. Apex
Hosiery v. Leader. 310 1.5, 469 (1940). Indeed, a genuine question exists as 1o whether Cogress
intended the Act to apply to groups of employees a. atl. "On tue basis of the ressional de-
bates . . . it is believed that no valid evidences can be found in the records of the legislative
Broceedinf‘that Congress intended tie Anti-trust Act o apply e labor orgnizations.” E.
1%"43?‘ BOR AND THE SHERMaN AcT 51 (1930L See also. Houdin, (pt. 1), supra note 30, at

41 See, ¢.2, Pennington, 38] 1.5, 665-6¢6.

42 See, THE DEVELOPING LaROR Law. IC. Morris, ed. 1971) 380-90. 405. 407-409; 1.8, Gypsum
Co. 94 N.L.R.B. 112 (195]) {seniority systema ag mandatory suhjects of baEgainin 1 Houston
Chapter, Associated General Contractors, 143 N.L.R.B. 409 (1963 enf'd 349 F.2d 44%; cert. den.
382 U.S. 1026 (1966} thiring ha:ds as mandatory subjects of bargaining?.

49 Judicial review of Congtressional Fﬂ'urts 1o rreate an antitrust exemption for labor has lim-
ited the statutory eXxemption to specilic unilateral union activuies including secondary picket.
ing and boycotts. United States v. Hutcheson, 312 1 5. 219 11941%: Connell Constr. Co. v. Plumb-
ers & Steamfitters Local 100, 421 U.B, 616, 621-22. Handler & Zifchak. supra note 30 at 470.
Negotiated agreements between unions and employers, therefore, are not sibject to the statu-
tory exemption. Pennington. 381 U.S. at 662. As early as 194]. however, the Supreme Court. rec-
ognized in Muicheson that accommeodating antitrust and taber policy uired that some labor-
management agreements be accorded o non-statutory exemption from the antitrust laws. Con.
nefl, 421 U.S. at 622-3. As Justice Goldberinobservegi. to do otherwise would permit unions and
employers to conduct industrial warfare but prohibil a peaceful resolution to their dispute.
Local 189 Amalgamated Meat Cutters v. Jewel Tea Co.. 381 US, 679, 712 (Goldberg, J.. dissent.
ingl. -

% Alien Bradley Co. v. Local 3, LBEW.. 325 U.S. 197, 806 (1945)

it See, e.g, Pennington, 381 U.S. at 657 (Goldberg. J.. dissenting) and Jewe! Teo. 381 U.S. al
676 {1965) (Goldherg. J.. concurring). Justices Harlan and Stewart joined Justice Goldberg in
FPennington and Jewe! Teo. Under these Justices’ viev:, the labor exemption should autematical-
Iy }imm?;éze any labot-management agreement governing mandatory subjects of bargaining. /d.
at 697-T26.

4t Professor Sovern. for example. has urged that labor abuses be addressed not through Sher-
man Act application but “within the framework of our Iabor legislation.” Sovern, supra note 28,
at 963, Professor Winter has argued in lavor of & legslative approach to regulating abuses aris-
ing from labor.management & ents. Winter, Collective Bargaining and Competition: The
Application on Antitrust Standards to Union Activity 73 Yare L. J. 14, 66-73 {1963). Professor
Hlajnd}er and 3‘&"““’ Zifchak have urged a similar approach. Handler & Zifchak, #t:pror note 28.
at 514 and n.303.

47 Aa Professor Meltzer has observed. ""[wlhether any particular demand is exempt dgpends on
weighing the interest in competition against the compeling interests of the emrtl‘:fee& Meltzer.
supra note 28, gt 724, Justice White, in his opinion in Jewe! Teo, also rema : “The crucial
determinant is not the form of sgreement . . . but its relative impact on the product market
and the interests of union members.” 381 U.S. at 690 n.5.

49 Sop infra note and accompanying text. .

49 The draft is the mechanism which entering playere are allocated to teams, usually in
reverse order of the selecting team's standing the prior Year. The most hotly contested element
of the draft has been the exclusive, perpetual right of the drafting team to negotiate for the
drafted player's services. See e.g. Smutk v, Pro Football, 420 F.Suﬁp. 738 {D.D.C. 1976). aff d in

¢ and rev'd in part, 593 F.2d 1173 (D.C. Cir. 1978); Robertson v. National Basketball Ass'n, 389

Supp. 867 (S.D. N.Y. 1975). See also. Pierce, Organized Professional Team Sports and the Anti-
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truat Laws, 43 Cormrne L.Q. it 603 (19085 Note The Battle of the Superstars: Player Restraints
in Professionaf Team Spurts. 42 1). Fea. L. Rev. 664, 670119801,

* Reserve systems were charncterized by n perpetual right in the employing club to renew
the centract of the ployer and were enforced through no-tampering agreements. J, Weistart &
C. LoweLl, supra note 20, at H06. Sec Roltcnberg. The Basebail Pluyers' Labor Market, J. PoL.
Econ. 242, 240 (19361 (black)isting arrangementy,

$1 [ndemnity arrankemenis nmonf teams insure that if n playecr leaves o club which employs
him to pluy for another teum within the leaguc, then the original team will be compensated in
the form of a player, draft rights er money. League by.laws frequently provide that if the former
and the acquiring team cannot agree on the type or amount of compensation the former team
a4ould receive, then the determination would ge made by the lengue commissi In ¢

. thy compensation i3 o forced trade. These arrangements have produced considerable iitigation,

For a discussion of the operation of indemnily arrongements. see Mackey v. National Football
League. 407 F.Supp. 1000 (D. Minn. 1975). off'd mn part and rev'd ir part. 549 F.3d 606 18th Cir,
1976), cert denied, 438 U.§, %01 (19775 Robertson v. Nutiona] Baskethall Ass'n, 389 F.Supp. 867
1S.D. N.Y. 1975 K{ar?é: v. Natiunol Football League. 330 F.Supp. 73 IN.D. Cal. 1974), offd 586
F.2d 044 (3th Cir. 1978} cert. denied. 441 U .S, 007 (1979). In these cases, players claimed that the
forced compensation schemes opernted 1o discourage prospective emploﬁing club owners from
hiring available pla¥ers and, therelore, restrained plaver mobility. See H. Demmert, Tne Eco-
NoMICS OF PRoFESSIONAL TEaM SporTs 38 (1973).

32 Since Justice Holmes’ decision in Fed. Baseball Club of Baltimore v. Nat'l League of Profes.
sional Baseball Clubs, 259 U.S. 200 119221 baseball. alone among prolessional sports, has operat.
ed under a ‘iudicially croated exemption from the antitrust laws. This exemption has engendered
a great den) of comment and criticism. See, e.g., L. S0BEL, PROFESSIONAL SPORTS AND THE Law, al
66-72 (1977), Comment. Beseball’s Antitrust Exemption: The Limits a{ Stare Decisis, 12 B.C. Inc.
AnD Comm. L. Rev. {1971); Berry & Geuld. A Long Deep Drive to Collective Bargaining: Of Pla
ers. Owners. Browwels and Strikes, 31 Cage W. Res, L. Rev. 683, 720 & n. 120 (1981% Comment. The
Super Bow! nnd the Shernan Aet: Professional Team uﬁwﬂs and the Antitrust Laus, 81 Harv. L.
REv. 418 (19671, See also. House Subcommittee on Study of Monopoly Power, H.R. Doc. No. 2002,
#2nd Cong.. 2nd sess. (1952

53 See, o.g.. Mackey v. National Football League, 407 FSupg‘ 1000 (D. Minn. 1975} off'd in part
and revd tn port. 343 F.2d 606 (8th Cir. 1976} cert. denied, 438 U.S. 801 (1977) {football), Smith v.
Pro Football, Inc., 420 FSupp. 783 (D.D.C. 1976} aff'd in part and rev'd (7 port 593 F. 2d 1178
(D.C. Cir. 1978) football): Hoberison v. Netional ketball Ass'n, 3893 F.Supp. 867 (5.D. N.Y.
19751 1basketballk Denver Rockets v. All.Pro Management, Inc., 325 F.Supﬁ. 10491C.0. Cal. 1971)
ibasketball; Philadelphia World Hockey, Inc. v. Philadelphia Hockey Club, Inc. 351 F.Supp. 462
{E.D. Pa. 1972) thockey’ McCourt v. California Sports, Inc.. 460 F.Supp. 904 (E.D. Mich., 1978}
sacated, 600 F.2d 1163 (6th Cir. 1979) thockey),

54 This argument was presaged ia 1971 Yale Law Journal article by Michael Jacobs and
Professor Ralph Winter. Jacobs & Winter, supra note 28, The authors argued that certiorari
had been improvidently granted in Flood v. Kuhn, 407 U.S. 258 11972). Curt Flood had been
traded by the St. Louis Cardinals to the Philadel{;-lia Phillies without consultation and against
his wishes, Major League Rule %9 stated that: * Ipd;:m receipt of written notice of such assign.
ment” the player is “bound to serve the assignee ” In Paragraph 6ia) of hus Uniform Player Con-
tracts Flood had argued that he could be so assigned.

Flood's first and most important cause of action complained that the reserve system violated
the Sherman Act. Jacobe and Winter, however, argued t%at:

“For years the imract of antitrust principes on the arrangements allocating players among
teams in professional sports has been hotly disputed. Now recent events seem to have brought
this issue 10 a head. A malnise among goog athletes like Curt Flood has increased the tempo of
litigation, . . . we enter this crowded arena not to solve the antitrust dilemma, but to put it to
rest. For, in the form in which it is enerally debated. it is an issue whose time has come and
gone, an isaue which has suffered that modern fate worse than death: irrelevancy.” id.

s 407 LIS, 238 (1972, .

3¢ The Court acknowledﬁed in Flood that the parrow definition of interstate commerce il uti.
lized in Federal Baseball had so broadened in the intervening years that any exemption could
na longer rest upon a finding that the baseball industry was not engaged in interstate com-
merce, The Court, however, refused to find baseball within the antitrust strictures, reasonin
that Congress had failed to remove the exemption in the fifty years since the Federal Boseball
decision. Flood, 407 U S. at 285. The decision has been widely criticized. See supra note 52,

57 See note 27-8 and accompanying text infra.

58 543 F.2d 606 (Bth Cir. 1976), cert. denied. 438 U 8. 801 (1977). i

#® The players also claimed that the deaft, the standard player contract, the option clause and
the no-tampering agreement constituted impermissable anticompetitive Prsctices of the defend.
ants.

60 The 1968 contract between the player's association and the National Football League incor.

rated by reference the N.F.L. constitution and by.laws of which the Rozelle Rule was a part.
g‘%e 1970 agreement, though not referring to the rule directly, did require thae all players si
the standard player contract. That contract. in turn, Provided that the player agreed to comply
with and be bound by the league constitution and by-laws, Further, representatives of the ﬁar‘
ties testified that it was their understanding that the Rozelle Rule would remain in effect
during the term of the 1970 agreement.

6 543 F.2d at 612.

92 See infre note and accompanying text.

93 See infra notes 174-5 and ammpanrving text.

&4 The district court had found the rule unlawful as a per se violation of the Sherman Act. As
to this point, the court of appeals reversed the lower court.

{‘_@08
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o8 503 F.0d nt 645, This appeal provided the first occasion for o federal court of appial to con-
sider the imniumity issue it the context of professional lengue sports. J. Wesstakt & C. Lowgtl.,
supra note 20, at 575, )

®¢ In applying this test. the court of appeals specifically rejected finding by the district courl
that the labor “eXemiption extends only to labor or union_nctivities and not to the activities of
emglg’gem.“ 543 F.2d ot 612 discussing the distrirt court’s finding at 407 F.Supﬁ, at 148

#1513 Fod al 614-15 eitation omitted), In Mackey, the court concluded that the indemnity
arrangement offected only the parties to the agrecment. and that althoutth it waa technically an
arrangetment smonk owners. it operated 10 restrict o layer's mobility nnd depressed player's
suluries. Jd. 4t 618-19. Accordingly. the court cancluded that the rule was intimately related to
wiges and thus constituled a mandatoLy subjegt of burgaining uader the NL.R.A. Id. at 615 It
was on the third Prong of the test thot the N.F.L.'s defense faltered. The appellate court found
that substantial evidence SUPPOl'lcﬂuthe lower court’s finding that there had not been “bona-fide
arm's-length batgaininkt over the Rozelte Rule . . . und that the simple acceplance of the rule
by the union did not serwve to immunize it. Jd. at G16.

8¢ 460 F.Supp. 1 (E.D. Mich., 19781 vaceted 600 F.2d 1103 gith Cir. 1970,

2% 4G0 F.Supp. at 906. This rule vas similar to the Rozelle Rule bat provided that the decision
regnrding{', compensation was to be made by an independent arbitrator agd not by the commis-
siotier. Like the N.F.L.'s four.year rule. the N.ELL.’s indemnity rule was contained in o league
byJaw that had been incorporated by reference into the standurd player contract which was
gigned by the player and approved by the Pluyers’ Association.

10600 F.2d at 1198, As in Mackey, the court concluded that 1he restraint imposed by the in-
demnity arrongement aflected primarily the partics to * e agreement, conatituted o mandatory
subject of bargaining and. unlike Mackey. was a producy of arm's-length bargaining. In this. the
Sixih Circuit Court of Appeals rejected the district court's finding that no arm's-length bargain-
ing hod occurred becouse there had been no movement by the owners on that issue.

Tlhe tria] court failed 1o Tecognize the well-established principte that nothing in the labor law
compels ¢itlier party negotiating over mandatory sub{ects of collective bargaining to Yield on its
initinl bargaining position. Good faith bargaining is all that is required. That the position of one
party on an issue prevails unchanged does not mandate the conclusion that there was no collec.
tive bargaining over the issue, Id. at 1200,

1 See. eg. J. WeaisTART & C. Lowery, supre nole 20, at 582. Note, Labor Exemption to the
Antitrust Laws, Shielding on Anticompetitive Provision Devised bv an Employer Group n fts
Own Inierest: MeCourt v. California Sports. Inc. 21 BC.CL. Rev, 680. GR1 (1980,

72 381 1.8, 657 (19651

#3325 1.8, 797 (145

4421 U5, 61611975k

16381 US. at 660.

78 Id, at 664

11381 .S, 657. 665-68 (19651, It may be fairly argued that the objective of the sgre¢ment
between the union and the employers in Pennington was the elimination of competition in the
product market. Since the N.F.L.’s draft eligibility rule does not preclude potential teams from
competing with eXisting teams, but instend suppresses competition in a labor marhet, the
League might argue that Penninglon is inapposite in the instant matter. The distinction be-
tween the Iabor market and the product market. however, is not easily drawn. Many union ac.
tivities. such os secondary baycotis, restraints on the use of new technology or restriction of
stﬁp]}:’ through centrel of hours of work, touch upon both the product and the labor market.
“The impact of wage <osts on supply and price results in an ineXtricable conneclion between the
two markets. As a result. the general objectives of the Sherman Act, . . . cun be frustrated by
monopoly powers exeried solely in the labor market.” B. MeLTzeR, Lapor Law, 2nd Ed. at 515.
See, e.8., Cordova v. Bache & Co.. 321 F.Supp. 600 1SD. N.Y. 19701 At the same time, the anti.
trust laws serve Lo protect access to embloyment opPortunities even if secondarily to protecting
the product market. Smith v. Pro Football. Inc.. 420 F.Supp. at T+, Therefore. reliance on this
product-labor distinction would be misplaced. Professor Lestie has flatly said, " Antitrust regula.
tign of unions does not turn on a dlstirgction between the product and labor markeis. nor on
differences between direct and indjrect limitations.” D. Lesue, Cases AND MATER1ALS o Lagor
Law 11978), Teacher's Manual at 79.

10325 1.8, 797 (1945

10 Id. at 809. i

30 See Meltzer, Labor and Artitrust. supra note 28, at T15-16: Leslie, Principles of Labor Anii.
trust, 66 VA, L. Rev. 1183 (1980%75 Weistart, Judicial Review of Labor Agreemenis Lessons
From the Sports Industry, 44 LAw axo Conteme. PROR., 109, 11211381).

a1 43 Ug.)SlG (1975).

o2 Id. at 623, . .

33 [ A]ll of the cases in which a union agreement was found not to be exempt involved aitua-
tions in which Lhe extra-unit product market effects were the source of the objections raised.” J.
WeisTary & C. LOwELL, supra note 20. at 563. .

8 In Jetve! Tea. part of the labor.managemen, agreement concerned the marketing hours of
the employer. At the same time. the effect of the agreement restrained only the parties to the rela.
tionship. See St. Antoine, supra note 30. at 622, n.90 (19763,

33 See supra notes 83-91 and accompanying text. "It is inevitable that labor and management
are required to bargain over matters that impinge directly or indirectly on the interest of
stangers to the bargaining relationship.”’ Hapdler & Zifchak, suprg note 30, a1 504, |

®8 Fibrehoard Paper Producis Corp. v. NL.R.B.. 379 US. 11964), {(subcontracling of bar-

ining unit work a mandatory sublect of bargainings Local 24, International Brotherhood of
ﬁ':amsters v, Otiver. 352 U5, 605 11960) (Oliver i) (amount of rcar employer will pa; independ-
ent truckers a mandatory subject of bargainingi: N.L.LR.B. v. Ctumbia Tribune Publ ighing Co..

<09
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495 F2d LIRE trth Cir 1974 tautemution of emploYers process a mandatory subject of burgain.
ingl
M7 Most fuvored national elauses, prevalent in the construction industry. require the union to
ive_he employer the most Fuvorable terms the upion subsequently granis any other employer.

» 5t. Antoine. supra note 0. ot 610. .

** Neotwithstsnding the language in Peanington that 4 union may not “impose 4 gertuin wige
scule on other burgoining units”, most-favared.nation clayses nre not oaly permissable. but aicn
muy constitute mandutory subjects of bargaining. See, eg. Dolly Madison Indus. Inc., 82
N.L.R.B. 1037 (1970). See alyo. Associsted Milk Doulers, [ov, v. Milk Drivers Local 753, 422 F.2d
6 19TH (most-lavored-nitivn clauses are not per se invalid under Penrington!.

*¥ 5t Antoipe. supru pote 3, at 611. See Barlenders Union Local 335, 245 N.L.R.B. 779 (1079,

A collective hargmmmil contruct may include n provision that establishes o union-operated
exclusive hirinﬁ hall. Thig hiring hull oPerntes as the sole source of skilled laborers for the em.
rloyer‘ Generally, the union hiring hall refers npplicants on the basis of factors such as senior.
ty. tength of residence in the area and work expfrience in the trade. Hiring halls, therefore,
can effectively limit competition for emplotmenl in their respective indusiries because thege fac.
tors. rather than abi!iE' 1o perform the job, determine who actually Rets hired. See, eg. Team.
sters Local 357 v. N.L.R.B. 465 U.S, 667 (1361 Houston Chapter. Associated Generat Contractors
144 N.L.R.B. 105, 418 ({Members Rogers & Leedom. dissenting), gee also. Fenton. Union Hiring
Hails Under the Taft-Hartley Act, % Las. LJ. 505, 506 (1958); Jacobs & Winter. supra note 36, at
% J. Weistart & C. LOowELL. suprg note 20, ot 562-63,

°* N.L.R.B. v. Houslon Chapter, Associated General Contractors. 143 N.L.R.B. 109 {1943}, enfes
449 F.2d 449 (5th Cir. 19651 Both the N.L.R.B. and the Supreme Court have noted that although
the exclusive hiring hall may encourage union membership. it has well served bgth manage-
meni and labor, esPecially in the maritime [ield and in the building and construction industry
where the emﬁ oyee is frequently n stranger to the area where the work is 10 be performed. See
Teamaters v. N.L.R.B., 365 U.S 667 11961); Mountain Pacific Chagter, 119 N.L.R.B, 883 <1938). In
these industrivs, the hiring holl has seeved "lo eliminate wasteful. time-consumiag and repet-
itive scouting for jubs by individual workmen and haphazard uneconomical searches by em oy-
ees.” Mountain Pacific’ 119 N.L.R.B. at 896 n8 No similar purpose is served by the N.FL’s
druft eligibility rule. See infra notes 138-40. and accompanying text.

92 The Act compels employers and upions to negotiate regarding wag?s. hours and other
terms and conditions of employment if demanded by either Yart . Section HMaX3) of the N.L.R.A.
makes it unlawful for an employer to “refuge to busgain collectively” with the employee repre-
sentative. subject to Section thar 2u US.C. § [58aK5K1976). Section Ha) establishes that the em-
ployee representative i3 the exciusive rerpresenlative for the purposes of collective bargaining

rding rates of pay, wages. hours of employment o7 other conditions of employment. 29
US.C. §15%ax1976). tion Bid) defines collective bargaining as “"the performance of the
mutual obligation of the mlo}rer and the representsative of the employees to meet at reason-
able times and confer in good faith with respect 10 w , hours and other terms and conditions
of employment. 23 U.SC. § 158d). These subjects estaglish the outer limits of the duty to bar.
%qin and within these areas bargaining is obligatory upon demand. See, ega. N.L.R.B. v. Wooster

iv. of Borg-Warper Corp., 336 U.5_342 (1958x Fibreboard Paper Prod. v. N.L.R.B,, 379 U 5. 203
(1964 See also. Cox, The Dutv to Bargein in Good Faith, 71 Harv. L. Rev. 1401 {1938k Cox &
Dunlap, Regulation of Collective Bargaining bv the National Labor Relations Board. 63 Harv. L.
Rev. #89 (1950% Note. Proper Subjects for Collective Bargaining: Ad Hoc. v. Predictive Definition.
3% YaLe LJ. 803 119491 Rabin, Fibderboard and the Termination of Bargaining Unit Work: The
Search for Standards in Defining the Scog:beg[rhe Duty to Bargain, 71 CoLum. L. Rev. 803 (19712

supra text accompanying notes b6-67. "To tell the parlies that they must bargain about
a point but may be subject to antitrust penalties if they reach an agreement is v siultify the
congressional scheme.” Pennington, 381 US. at 71t-12 (1965 (Goldberg. J.. dissenting in part).
See also. J. WEi1sTART & €. LowELL, Supra note 25, at 568: Jacobs & Winter. supra note 35, at 25-

27

9?4 J. WEisTarT & C. LoweLL. supra note 20, at 559-561. See est;zally notes 482-84 where the
authars describe haw the prospect of antitrust review of the lle Rule dramatically influ.
enced and impeded prog;ess toward a contract during the 1975 N.F.L.-N.F.L.P.A. negotiations.
Jacobs and Winter furiher argue that antitrust review of mandatory subjects would remove one
subject from the package of quids and quos resulting in greater likelihood the parlies would be
less satisfied than if the BZreement were freely reached by them and. therefore that the congres-
sional goal of labor peace and industrial stability would be undermined. “Denying a demand to
a party may thus increase the chances of a sirike because it lessens the area of possible compro-
mise without affecting the underlying strength of the parties.”” Jacobs & Winter, supra note 36
at 13. For a rebuttal. see Soper, PROFESSIONAL SPORTS aND THE Law. 325-29 (1977).

23 See, eg. Handler & Zifchak. supra nate 30, at 233, 501,

%9 Teamsters v, Oliver, 358 U.5. 283, 295 (1959). .

?7 Soe eg. N.L.RB. v. Insurance Agents' International Union, 361 LS 477, 488-90 11960y
Jacobs & Winter, supra notc 36, at 12-13.

*f See H. WELLINGTON, LaBOR anp THE LEGAL Process. 49-30 (1968), See also. Jewel Tea, 381
U.5. at 716-17 iGoldberg. J .. dissenting) .

9 Justice Goldberg concurred in the result in Jewel Tea and dissented in Pennington.

196 337 .S, at Tk

10t . at 689,

192 Jn Jewel Ten. the Supreme Court baldly articulated a balancing test:

“The crucizl determinant is not the form of the agreement-—e.g.. prices or wages—but its rela-
tive impact on the product market and -0e interests of union members.

*. . . Although the effect on competition is apparent and real, . . . the concern of union mem-
bers is immediate and direct. Weighing the respective interests involved, we think the natianal
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labor policy expressed in the Nationnl Labor Relutiupe Act places beyond the reach of the Sher.
&t&n rctgl[.u:l’ ion-employer agreements on when, a8 well as how long, employees must work. fd. at
n.d-9l.

Thus. the Court found the importance of the iseue to lnbor to outweigh its impact on competi-
tion,

The balancing upproach i persuasively supported by Professor Meltzer who stated that:
“Whether any particular demand is exempt depends on weighing the interest in competition

rainst the competing interesta of the employees.” Meltzer, supra note 30, at 724-26. Professor
eistart and Lowell agree: “It is wholly proper that ntientien be given to the effect of a particu-
lar provision upon business competition. But the degre2 of restraint muat be weighied againat
the Uge of employee interest ot stcke.” J. Weigtart & C. LowgLl, supra note 20 at 536. On the
other hand, Professor St. Antoine suggests o serious caveat to the weighing Process. St. Antoine
supra note 30 at G15-16.
** See pote 142 and accompanying lext infra.

See Mackey 543 B4 B&um n.14. Prolfessor Meltzer has observed that Jewel Teo teaches
that "[t]he scope of jthe] exemption was not coexiensive with the aren of mandatory bargaining.
Charncterization of the subjects of agreement a2 mandatory appears: in other words, to be o
necessary but not a sufficient condition of exemption.” Meltzer, g note 30, at 724, Connell.
too, appéars to forecast a narrow range of protecticn to be accorded employee interests. In Con-
nell, the union’s nbjective was 10 expand employment %rtunities for members. Although this
purpose is of central concern to unions. the Supreme Court refused immunity. “The primory
importance of the decision would seem to be in its teaching that a divect, unmitigated market
restraint will be sustained only where it is ne-essary to protect the most fundsmental of em-
ployee interest.” J. WeisTamn % C. LowzLi, supru note 20, ot 339. As we have argued, in the
matter of Walker, the unmitigated restraint on entry to employment far outweighs the impor.
tance of the employee interests at stake.

08 2 1.5 § 1h#ud) defines “bargain collectively” as “the performance of the mutual obliga.
tion of the employer and the representative of the empioyees {0 meet at reasgnable times and
confer Ingood faith with cespect to wages, hours and other terms and conditions of employ.
ment.” Id.

106 28 U.S.C. § L58ak5) gmvides that it is an unfair labor practice for an empiloyer “to refuss
to bagg:in rj‘:}]]ectiue]! with the representatives of his employees, subject to tne provisions of se¢-
tion 91AL" Id.

107 29 U.S.C. § '5Kal stated: “Representatives designated or selected for the purposes of cobtlec-
tive bargaining in respect to rates of pay, wages, hours of employment, or other conditions of
en}glo}éﬂent. Y - 3

109 Allied Chemical and Alkali Workers of America, Local | v. Pittsburgh Plate Glass Co.
Chle‘r‘l’ll.f;] Div., 404 U.S. 157, 164 (1971), amd cases cited therein.

') Pittsburgh Plat Glass. 404 U S, at 166. The term “employee” is defined, unhelpfully. by
relerence to itselfl. Section 213) of the Act Provides:

“The term “employee” shali include any employee, and shall not be limited to the employees
of a particular employer, unless this subchapler explicitly states otherwise, and shall include
any individual whose work has d as a conseq of, or in connection with, any current
labor dispute or because of any unfair labor practice, and who has not obtained any other regu.
Jar and substantially equivalent employment. 29 U S.C. § 1523) 1976.”

See Pittsburgh Plai Glass, 404 U.S. 'at 165. There was potent support fer this conclusion. In
1944, in N.L.R.B. v. Hearst Publications, 322 U.S. 111 (1944) the Supreme Court had sustained
the Board's finding that newsboys were “employees” rather than independent contractors. The
Court affirmed the Board's conclusion and stated that Congress intended “a wider field than the
narrow technical legal relation of ‘master and servant” as the common law had worked out in
all it variations . . .~ Id. at 124, Congress reacted to Hearst in 1947 by specifically excluding
from the definition of “employee,” “any individual having the status of independent contrac-
tar,” The House report of the Talt-Hartley Acy explained: .

*An 'empioyee,” according to all standard dictionaries, according to the law as the courts have
stated it, and according to the understanding of alinost everyone . . . means someone who
worka for angther for hire . . . . )t must be Presumed that when Congress passed the Labor Act,
it intended words it used to have the meanings that they had when Congress passed the Act. not
new meanings that, nine years iater, the Labor Board might think up . . . ‘Employees’ work for
wages of galaries under direct supervision . . . It is inconceivable that Congress, when it passed
the Act. authorized the Board to give to every work in the Act whatever meaning it wished. On
the contrary, Congress intended then, and it intends now, that the Board give to words not far-
fetched meanings but ordinary meanings. HR. Rep. No. 245, 80th Cong., 1st Sess., 18 (1947)."

N2 404 LS. at 168, Ser ﬁm’m!g C. MoRrus, supro note 42 at 207, 712,

v ;13 29 '}J.S.C‘ § 15%a)1976). R. GORMAN, Lanor Law, (1976) at 37% Piutsburgh Plate Glass, 404

5, at 171,

114 Ty delermine whether a “community of interest” ¢xists among groups of employees, the
Board looks to factors such as: . .

1) similarity in the scale and menner of determining earnings: {2) mmilarit{ in employmeny
benefits, hours of work and other terms and conditions of employment: (3) gimilarity in the kind
of work performed; (4) similarity in the quallfications, skills and training of the employees; (5)
frequency of contact or interchange among the employees; (6) geographic proximity; (7) continu.
ity or integration of uction processes; {8) common eupervision and determination of labor.
relations policy; (9) relatlonship to the administrative organization of the employer; (10} history
of collective bargaining; (11) desires of the affected employees; (12} extent of union organization.
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11!'{' GuRatan, stfrd e LT at @ See 15 NLLURUE. Ana. Rep. 89 000500 C. Morris, supre 42, at
Zhi,

A Kalamazoe Paper Bax Corp., s N LR B, UL LT (0825 Pittshurgh Plate sy, W04 U S,
al 17273 R, GoRMAN, supry pote L1, at 3749,

' Pittsburgh Plude (lags, W04 US, ut 173, The Court peinted to previous N.LR.B. cases in
whith retirees had been excluded from u petitioned-for unit. See. e Public Service Corp. of
New Jersey. 72 N LRB. 220, 229-30 (1947 JS. Youne Coo 5% NLERB. 1174 (21440, The (ourt
recoitnized the common concern of active and retired employees in nssuring that the lstters
benefits remained sdequate, but also noted that the union might see Ot to bargain fur improved
\ivw-!m-i or other conditions at the cxprnse of retirecs’ benelits. Prttshbureh Plate Glass, 404 U.S. st

el

"7 Retirces in Pittsburth Plate (Hass were similarly found ineligible to vote, 400 US, nt 174,
Moreover, the N LR.B. has consistently hedd “that for one to be able 1o vote 1n a1 representation
election, the persen must be employed during the eutablished peyroll eligibility period und must
also be employed on the duy of the clection.” Macy's Missouri-Kansas Div. v. N.LR.B., %9 F2d
B, BA2 th Cir. 19681 See Gulf States Asphalt Co., 106 N.L.R.B. 121211950,

i Pureshurgh Plate (Hags, 404 U.S, at 175, As the Court recognized, this principle does not o
se far as to preclude the NLL.R.B. from establishing rensonable regulations foverning Board-con-
ducted elections, For cxample, the Boord muy legitimately deny n bnllot to umpfo ves hired
after the eligibility cut-off date. . ut 1753 n.15. Ser glsp. Pittshurgh Plate Glass' 177 N.L.R.B.
011 919, enforcemtent demed 127 F2d 916 with Cies 19700 offd 104 US. 157 (1971 (dissent of
Member Zogorin).

;‘ ' See supra text nccompanying notes W2, 5-08, Of. Pitisburgh Plate (Hass, 404 US. at 1¥1-
ol

28 During consideration of the Tnlt-Hartley amendments to the N.L.R.A.. the House Bill con-
tained an actuul list of mandatory aubjects of bargnining. See H.R. 3020 § 211, dtth Cong., st
Sesa 1947 repreated i 1 NL R.B.. LectsLaTive HISTORY OF THE LAROR-MANAGEMENT RELATIONS
AT, VHT, ot 31 40 (1MEL Coniress rejected this npproach in favor of continuing to vest the
N.L R.B. with prwoer te define mandatorg subjects of bargaining on a case-by-case basis. See First
Nnlional Maintenance Corp. v. N.L.R.B., 452 US 6t 67¢ n.14 (1081 alsp, McCormick,
Unitn Representatives as Corporate Directors: The Chall
Relations, 15 U, Miep. J L. Rer. 219, 227-2¢ n.d2 (1982

121 +1n genera! terms, the limitation [in § $1d)] includes only issues that settle on aspect of the
relationship between the emplover and employees.” Pittsburgh Plate Glass. 101 US,, at 178 R.
(}121_13(.\5:. Lason Law, supra note 113, at 24 of N.L.R.B. v. Borg-Warner Corp., 5 US. 342
(RS TN

‘22 B GORMAN. Lanor Law, supra note §13, at 523,

120 404 U.S. at 178 See R. GorMaN, Lasor Law. stpra note 113, at 528-29.

129 Prugburgh Plate Glass, 404 U.S. at 179, "As n result. the employer may be required to
bargain about pa¥ments to third persons which directly threaten the wages of unit emplayees or
subcontracting to third parties.” R. Gorman. Lanor Law. supra note 113, at 5249, See also.
UMW. (Lone Star Steel Co. and Surface [ndustries, Inca 231 N.L KB, 573 (197%). There, the
Board determined that a successorship clause was a mandatory sublect to bargaining because
“agreement . . . on this issue would vitally affect terms and conditions of employment of em-
ployees who survived the change in ownership.” Jd. at 575.

2 hE U1LS, 243 (1A,

L2645k US. at 204, CF. United States v. Drum, 368 U5, 370, 382-83 n.26 (1962

L27 379 ULS, 203 (10464).

trwggd ULS. ae 180,

2% jd. The Court recognized thal active employees might benelit by the inclusion of retired
employees under the same health insurance contract as active employees because adding per-
s0Ns o the imup Eenerally tends to lower the overall rates for cove;nfz& The Court, neverthe-
less, found this itmpact to be *[s|peculative and insubstantial at best.” fd. The N.L.R.B. tn Pites-
bursh Plate Glass had also observed that “changes in retirement benefits for retied employees
affect the availability of employer funds for active employees.” 177 N.L.R.B. at 015. The Court
answered that this impact on active employees was, as well. “'too tnsubstantial" to render the
subj‘ect a matter of compulsog]y negotiation. 404 U.S. at 176-77. n.17.

190 Phelps-Dodge Corp. v. N.L.R.B.. 313 U.S_177, 182-87 (1841).

1 ]AC:IF%T'.’” Int'l Longshoremen’s Assec. (lsaac Marning), 163 N.L.R.B. 586 (1987

192 Houston Chapter Assoe. Gen. Contractors, 143 N.L.R.B. 409 (1963) enf'd. 349 F.2d 449 ifeh
Cir. 19690, cert. den. 382 U S, 1026 (1966, .

133 Phelps. Dodge. 313 U.S. at 185. See Atlantic Maintenance Co.. 305 F.2d 04 i3rd Cir. 1962)
tan employer's diseriminatory refusal to hire an applicant is a violation despite the employer
nrguing that persons must be “employees™ to come within the Act's eg'rotectionl. See also. Local
#72, Int'l Longshoremen's Assoc. (Isaac Morning) 163 N.L.R.B. 536 (1967,

13¢ Sep supra text accompanying note 118,

135 See supra text accompanying hotes 113-18. Two N.L.R.B. members have stated: “Although
the Court [in Phelps-Dodge| held that the Act protects appliconts for employment against dis-
erimination in the hiring process, that case by no means stands for the pro ition thq]. rospec-
tive employees aée; em&]oyees as to whom bargaimng is mandatori under Section Btd)” Houston

.

enali- to the Adversarial Model of Labor

Chapter, Assoc. ntractors. 143 N.L.R.B. 400, 417 (1963 enfd 359 F.2d 449 (5th Cir. 1965),
cert. denied 382 US. 1026 11966) idissent, of Members Rogers and o).

138 143 N.L.R.B. 403 (1963, enfd 359 F.2d 449 (5th Cir. 1965}, cert. demed. 382 1S, 1026 11966).

W I gt 412, -

1A fd

132 The court of aPpeals in Houston Chapter also placed great empPhasis on the factual setting
for the hiring hall dernand. They found that:
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“Thr recard here discloses that emplovment in the ¢onstruction trady is trun$itery in naturre,
with employees sioving [rum job to jolv aud emplayer to vmplayer. The nuture of the employ-
ment does not lend jrsedl to engpleyee security through seniority rights, The proposal of the
union was ti estiblish n system of seniority rights und job priveity through the use of the non-
discriminalery hiring ball. 340 F 2t ae 3527

N.LERD. v Tom Jowe Flaars, 358 Fa2d T6s th Car S found hiring balls to by a manda-
tary suhjoct of Daggmning lar he sume reaseh,

149 The avernge playing career of ap NF L. player is 44 years. NFLPA. “Why a Percentage
of thy Gross?™ é‘cpt. 1L, g 5 ta B0RL o 1T players who were froe agents, nane were si€ned
by a different team. Since 1497, a total of 510 playees have been free afents. Six have been
signod by new Leams, fod at 34,

14 Local 357, Int'l Brotherhood of Teamsters v. N.L.RB., #i5 US. 667, ——— (19611 In thw
unlikely event the dralt eligibility ncrangement were viewed as being sufficiently like a hiring
hnll to make the issue o mandalory subject of burguinin;i; the arrungement would necessarily be
analogized to an exclusive hiring hall. It is well established that # union violnles Sections
#bX 1 KA pnd Aibx2) of the N.L.R.A. when [t operates a hiring hall upon unceasonable, arbitrar
or enpricious considerations. See. e.g.. Laborers. Locul 282 (Miilstone Constr. Co.) 26 N.I.R.B.
421 (197TEE Tenmsters Local 174 (Towem Beverages, Inco 226 NLLR.B. 690 Q9765 Tnt’l Assoc.
Bridge Workers, Local 433 (The Asscc. Gen. Contractors of Calilornia. Ine. 28 N.L.R.B. 1421,
OHT7) enfed 600D Foud 770 ¢ith Cie, L9594, rert. domied. 445 U.S. 915 (980K Printers Local 15355
tAlaskn Constr, Inc. 231 N.L.RB. 741 11979% Journeymen Pipe Fitters Local 392 (Kaiser Engi-
neers), 252 N.LRB. 415 (J980) The requirements of the draft eligibility rule are wholly irrele
vont to the successful performance of the job of a professionnl football player. Therelore, consid:
erations such as those embodivd in the draft eligibility rule would be outside those upon which
the unjon could permissably exclude aPplicants.

Vi For vxample, in Local 185 Painters of Amernica. 1A.D. Cheatham Compnnyi 126 N.L.R.B.
WS, eafd 3 Fad 3OO Cie 1981 eors, doen., 368 US, 224 (1961 the Beard considered the
question whether 2 union proposal that the emplover post o performance bond was a mandatory
subject of bargaining. The Beard decided that it was unwilling 10 say that a condition precedent
to employment is 0 conditien of emploxment. such as wages and hours, in the meaning of the
statute, 126 N.L.R.B.. at oz

Ll 543 Fotd gl 513 119760,

e Jd al BLR.

1e5 Id ar 610-13

3654 at 616

147960 F Supp. at Mo-11.

148 Id.

142606 F.2d at 1202

130 5 ar 1202 n 12,

131 ] at 1303, )

(*2Conversation between R, McCormick and Richard A. Berthelsen, Assistant Exec. Dir.
N.FI.P.A. Jonuary 9, 1952, According 10 Berthelsen, discussion of the draft eligibility rule had
been specifically excluded from collective negotiations. At the same time. however, the Pream:
ble to the 1977 agreement between the NF.L. and the N.F.L.P.A, states: "Whereas. the
N.F.LP.A. and the inanagement council mutually acknowledge that this agreement is the prod-
uct of bona fide, arin's-length collective bargaining.” .

133 ndeed. in Supreme Court cases. the unions and not the employers had initially %mg:uosed
and barfained for the adoption of the challenged restraints. See, ep. Jewel Tea, 381 US. 676
(19653, Connell 121 U.S. 616 (1973, See alsa. Weistart, supra note 77, at 114

134 8ee o8, Smith v. Pro Footbal), Inc.. 420 FSu‘Ep‘ TR (D.D.C 19T, atz"gf in {mrf. rev'd in
part. 393 F2d4 1173 1D.C, Cir. 1978x Mackey v. N.F.L, 407 F3upp. 1000 (D. Minn. 1975), affd in

rt. revd fn part 543 F.2d 6806 18th Cir., 1976 cert. denied. 434 US. ¥0I 119771, Robertson v.
ﬁ%B,A, 349 F.Supp 867 (S.D. N.Y. 1975% McCourt v. California Sports. Inc. 40 F.Sogpp. 904 (E.D.
Mich. 197%) vacated. 600 F2d 1193 (6th Cir. 1970% Philadelphia Wortd Hockey Club. Inc. 331
F.Supp. 462 (E.D. Pa. 1972); Reynalds v. N.F.L. 584 F.2d 280 (8th Cir. 1978) Flood v. Kohn 407
U.S. 258 (19721 (Marshall, J.. dissenting).

158351 F.Supp. 462 (E.D. Pa. 1872).

138The court enjoined the National Hockey League from brinZing actions against players on
member clubs who souﬁht 10 join the new league. fd. at 519,

157351 F.Supp. at 485, The court found that the players' association had not received any
trade-offs in return for an agreement to maintain the clause and that althcugh the players’ as-
sociation had reGuested a modification in_the reserve clause, neither side had modified its posi-
tion. The court noted that in Supreme Court cases, a grant of immunity had followed actual
collective bargaining and held that such immunity in this case failed for want of "serious. inten-
sive, arm's-lenkth collective bargairing.” /d. The eaurt also took note that in all Supreme Court
cases addressing the Jabor exemption, the putative restraint had been sought by the union while
here the union opposed the matter.

PAIAD F.Supp. 267 (S.D. N.Y. 19751,

T, at 866, . .

160 1 at B86 (quoting Philadeiphia World Hockey, 351 F.Supp. at 499-50M.

167 251 F. Supp. 462, 498-99 (ED. Pa. 1972

162 ] Weistait & C. Lowery, supra note 20, at 573, .

143 [n United States v. Hutcheson. 312 U.S. 219¢1941) the Court held that the labor exemption
immunized a union from antitrust liability {or certain secondary boycott activities "so’lcm as
the union acts in its sell interest” and does not conspire with non~labor groups. fd. at 232. Hue-
cheson has "had significant effect in cementing the notion that the promation of emPloyee inter-
ests was a critical ingredient in the grant of the exemplon.” Weistart. supra note 77, at n.30.
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14N LRB v. Wooster Div. of Borg-Warntr, 356 U.S. (42 (1955 First Nntional Mointenance
(‘01;!7. v. NLR.B. 452 US. G66 (s
83‘ .;3:}1_:.1(-,@. N.LREB. v Reed & Prince M, Co. 200 F2d 141 tlse Cird cert. denwd 316 U S,
T 199,

V80 See, e.p., N.L.RB. v. Truitt Miz. Co. 351 U.S. 149 (19561
l';E:.;JS“ generafly. Krasnow & Levy. Untanization and Professional Sports, 51 Gro. LJ, 144
(1963),

18a | Inited States v. Women's Sportswenr Mi. Ass'n 6 U S, 460, 464 (19440

8% Professor Weistart has argued. “If the parties to the disputed afreement have u long-
standing and well-established bargaining relationship . . . it is difficult to imagine the justifica-
tion for questioning the effectiveness of either sides’ consent to u particular term in a particular
nelg_::n:intion," Weistart. supra note 77, at 12829,

" Standard Oil Co. v. United States, 22§ U.S. 1, H5-60 (1511). The Court said:

“[Tlhe d¢read of enhancement of prices . . . which . . . would Nlow {rom the undue limitalon on
competitive conditions caused by contracts of other acts . . . led . . . to the prohibition . . . [of] all
contracts or acts which were unreasonably restrictive of competitive conditions. either from
thelir] nature . . - or where . . . the{y| had not been entered into or performed with legitimate
purpose of reasonably forwarding personal juterest and developing trade . ., fd."

Y12 Gardella v. Chandler, 172 F.2d 402 408 12d. Cir., 1949 (opinion by L. Hand.}

Y73 Typical examples are: {1) reserve and optiou clauses, 12} the draft and 1} no-tampering
rules. See generaliv. J. WeisTart & C. LOWELL, supra note 20, ai 500-24.

*T4 Denver Rockels v. AllPro Management. Inc.. 325 F.Supp. 1049 (C.D. Cal. 1971 (N.B.A's
version or the Four.Year Rule declared illegalk Ks;gp v. Natiohal Foolball League. 390 F.Supp.
73 (N.D. Cal. 1974} affd 586 F.2d 664 19th Cir. 1978). cert. denied 441 U.S. 907 {1979 (Group
boycott of quarterback Joe Kapp for refusing to sign standard layer coatract held iflegalx
Bowmau v. National Football League. 402 F.Supp. 754 (D. Miau. 1972) {league resolutiou which
prevented players from the defunct W.F.L. from signiug contrucis with N.F.L. teams until the
season ended declared illegalk, Mackey v. Natioual Football League, 543 F.2d 606 18th Cir. 1976)
cert. denied 4734 U.S. 801 (1977) (Rezelle Rule. which required compensatiug a player's former
employer if he signed with another team, was struck dowu on the ground that it deterred clubs
from siguiug free agenisk Smith v. Pro Football. Tnc., 420 F.Supp. T%B (D.D.C. 1976) aff d in part.
ret'd in pars, 593 F.2d 1173 (D.C. Cir 19781 (N.F.L. Elayer deaft. as it existed in 1968, struck
dowu); Linesmau v. World Hockey Association, 439 F.Supp. 1315 (D, Conn, 1977 (league rule
declaring that players younger than twenty years of age were not eligible for the N.H.L. draft
was struck down).

315 USC. §1 (19801, This section states that: “"Every contract, combination in the form of
trust or otherwise. or conspiracy, in restraint of trade or commerce among the several states, or
with foreign vations, is declared to be illegal.” fd.

1'% Standard 0il, 22{ US. at 58-60. In this case there was not reasou to engraft upon Sectioa
1 of the Sherman Act a qualilication of reasonableness. Standard Oil conirolled almost 909 of
the nation’s refining cupacity. It had achieved this position by employing business Practices
whith could not be justified as normal competitive practices. It had coerced railroads into dgmnr..
ing it preferential rates, engaged in local price discrimination and business espionage. and com-
mitted other vicious acls intended 1o force local competitors out of business. Chief Justice White
went beyond these clear facta and attempted a lengthy. and for this case uanecessary. statutory
eXplication resulting in the rule of reason. fd.

T The test of legality is whether the restraint imposed merely regulates or promotes compe-
tition, or suppresses or destroys competition. To determine that question, the court must ordi-
narily consié)er the facts peculiar to the business to which the restraiat is applied. ils condition
before and after the restraint was imposed, the nature of the restraint and ils actual or Probable
effect. The history of the restraint. the evil believed Lo exist, the reason for adomin&}he particu-
lar remedy and the pu or end sought to be attained. are all relevant facts. Chicago Bd. of
Trade v. United States, 244 U.8, 231, 238 (1918).

" In United States v. Trenton Potteries Co., 273 U.5. 392 (1927) the defendenis. who con-
trolled 829; of the market, had formed a cartel which fixed prices and limited sales Lo sﬁec:f]ed
jobbers. Defendents were convicted in a criminal case. The court of appeals reversed. holding
1acorrect an instruction to the jury that if they found price fixing they should aot consider
whether or not the prices fixed were reasonahle. The Supreme Court reinstated the verdict. In
an opinion by Mr. Justice Stoge. it ruled that the trial court had been right, saying:

"“The aim and result of every price fixing agreement, if eflfective, is the elimination of one
form of competition. . . . The reasonable 0lpriu‘.‘e fixed today may through economic or business
changes become the unreasonable price of tomorrow. Once established, it may be maintaiaed
unchanged because of the absence of competition secured by the agreement. . . . Agreemenis
which create such potential power may well be held to be in themselves unreasonable or unlaw.
ful restraints. without the necessity of minute inquiry whether a particular price is reasanable
or unreasonable,” . . . fd. at 397,

Read literally, the cases hold that proofl of the mere existence of a price-fixing agreement es-
tablishes defendant’s illegal purpose and that the prosecution need show nothing further. See
also Northern Pac. Ry. United States, 356 U.S. 1, 5 (1958),

17% United States v. Socnoy-Vacuum Oil Co.. 310 U.S. 150 {1940k Albnecht v. The Herald Co.,
390 U.S, 145 (1968) KeiferStewart Co. v. Joseth E. Seagram & Song, Inc., 340 US. 211 (1951).

1% Timken Roller Bearing Co. v. United States, 341 U5, 593 11931k United States v. Topco
Assoc.. 405 U.3. 596 11972), ! . .

181 Klor's Inc. v. Broadway-Hale Stores, Inc.. 349 U.S, 207 (1959%; Fashion Originators’ Guild v.
F.T.C., 319 U.8, 457 (1941} United States v. General Motors, 384 U.5. 127 (1966
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M2 Interaationo]l Sult Co. v. United States, 392 US, 392 19457k United Sintes Steel Corp. v,
Fortner, 429 U8, G100 (1977),

VA3 |, Sullivan. supra pote 31, at 230, 261 (1477

I .S, 30 (1AM,

158 Jel. at 42, Any doubt ubout whether a pur se nppronch was being used in these cuses was
dispelled when the Court said: "The law is its own mensure of right and wrong. of what it pee-
niits or forbids, and the judgment of the courts connot be sut up ofainst it in u supposed accom-
modation of it3 policY with the good intention Ul purtics. nnd. it may be, of some good results”
Standard Sanitoey M. v, United States. 226 U5 20, 19 (1012,

148 412 US 45T 111

LAY 912 US. e 468.

Yer rd at 4GB,

18 350 U5, 207 (195,

YO0 1y, nt 212, Here. a lnrge department store used its economic power to goerce then national
appliance manufpeturers and their distributors to stop selling W n competing applinnce store.

%! United States ¥. General Motors Corp.. 384 U8, 127 (19606,

192373 US. 41 (h6d) Silver was a securities desler in Dallas. Texns, His firm wns not o
member of the New York Stock Exchan{s{e‘ Initially. the New York Stock Exchange gnve “tem-
porary approval” to Silver to establish direct private lelephone connections to several N.Y S.E.
member firma as well as stock ticker service directly from the Noor of the Exchoange in New
York City. Subsequently. without prior notice ta Silver. the N.Y.5.E. decided to disapprove these
connections and instructed its member lirms te disconnect the lines to Silver.

PO Jef ot HB-49.

i Blalock v. Ladies Professional Gelf Ass'n. 459 F. Supp. 1260, 1266-67 (IN.D. Ga. 1971, (the
suspension of the plaintiff for alleged cheuting was declared unlawful Iper se becpuse plxll_yers
excluded a rival Mrom the market and thus eTected "o naked restroint of trade theough defend-
ant’s completely unfetiered, subjective discretion.”) See glsa, L. SULLIVAN, supra note 31. at 247.

1% 1 WeisrArT & C. LowELL. 51, note 20. at 509 See also Denver Rockets v. All-Pre Man-
agement, inc., 425 F. Supp. 1049 (C.D. Cal. 1971

199 See United States Trotting Ass'n v. Chicago Down Ass'n, 487 F. Supp. 1003 (N.D. [I1. [#%0)
Linesman v. World Hochey Ass'n, 439 F. Squ' 1315 4D. Conn. §977) linjunction reinstated sub
norn, Haywood v. National Bashetball Ass'n. 401 U.S. 1204 (1871). See alse Comment. Trade As-

sociation Exclustonary Practices: An Affirmnative Role for the Rule of Reason. 66 Corum. L. Rev,
149G (1 966 ).

M Sap North American Soceer League v. National Feotball League. 505 F. Supp. 650(S.D. N.Y.
1980 aff"d tn part. reed in part. 670 F2d 1209 2d. Cir. 1982, See also. Smith v. Pro Feotboll,
Ine.. % F.2d 1173 (D.C. Cir. 19781 Machey v. Nationnl Football League, 543 F.2d 608 (8th Cir.
19761 cort. denfed. 434 US, 841 (19771 Kapp v. National Football League. 390 F. Supp. 73 (N.D.
Cal. 1073 aff'd on other grounds. 546 F. 2d 644 (9th Cir, 19781 cert. denied 441 U.S, 907 1197915

e n v. Professional Goller's Ass'n, 458 F. 2d 165 (9h Cir. 19660 cert. denied. 385 U8, 846
(1366,

19% Sop L. SULLIVAN. supra note 31. at 200-33% Coons. Non.Commercial Purpese as @ Sherman
Act Defense. 56 Nw. U. L. Rev. 705 119661 Comment. Player Control Mechanisms in Professional
Sports, 34 U. Prrt L. Rev. 645 (19748

199 1, SULLIVAN, supra note 11, at 229-33,

208 The dgsired end can be pchieved in a number of ways. For example. boycotting wholesal-
ers may exciude from the wholesale level manufacturers or retailers seeking to integrate verti-
cally. Or, a group such as brokers may seck to prolect themselves from competition from non-
group members by concertedly ceasing to denl with them. Sometimes boycotters threaten one or
more sugr'iers or customers to stop dealing with the boycott target. Id. at J0-J1.

201379 .5 341 (106

202 I, at 365-66.

200 Jd gt 47

200 714 at 347,

204 Gop L. SULLIVAN supra note 31 at 256-60

20% Comment, SuETD note 198. )

208 Dyrpose should be differentiated from intent. A group’s purpose is its ultimate goal, while
its intent is its immediate goal. Thus, in 8 roup of private citizens who to withdraw their
patronage from those theatres which show X-rated movies, for example, their purpese would be
to promote public morality and their intent would be to bring econemic sanctions upon those
owners who show X-rated movies. Id. at 657-TR.

207 At least as regards the services of football players. there is no doubt that the teams are
competitors. See North American Soccer Leagye, 505 F. Supp. 659 (8.D. N.Y. 19801 Professor
Coons observes that “in any case involving businessmen acting with reference to their business.
tl}g Court will disregard any oddment of non-commercial purpose.” Coons. suprc note 198, at
727,

208 Gee infra notes 241-43 and accompanying text.

209 See infra notes 250-52 and accompanying text,

219 Gee infra text accompanying note 244,

21 In Radiant Burners v. les Gas, Light and Coke Co.. 364 U.8. 656 (1961), for example.
the defendant operated a testing laberatory for gas a}?rhances and refused to give its “senl of
approval™ to an a'p\:liance found to be sale. Citing Hiors. the Supreme Court held_thg# the
denial of the sen] fell within the per se rute. The Court found that competitors of plaintill' had
influenced ihe association and caused it to withhold approval of plaintiff's burner by using tests
aot based on objective standards. fd. at 659-50. )

712 593 F.2d 1173 (D.C. Cir. 1978), offd in part. rev'd in part. 593 F.2d 11734D.C. Cir. 1973 In
this case, Smith challenged the legality of the N.F.L. player chart as it existed in 1968. Basical-
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ly. he claimed that but for the draft he would bave negotinted o far more Jucrutive contruet if
he could have negotinted with any of the N.F.L. teams rather than only with the team who
drafted him.

The Court found that the druft violaded Section 1 of the Sheeman Aot holding that the draft
had un anti.competitive impact on the market for Players services and thit the draft’s sllegedly
pro-competitive effect upon playing hled cquality among teams did aot encourage competition in
the economic sense. fd. ot 118584

h‘“‘Sm- Geldfurb v. Virginia State Bar, 421 US, 573, THE-ES 0 17 (1975 where the Court stated
ithat:

"The fuct that i restraint operates upon o prolession as distinguished (rom o business is, of
course. reloevant in determining whether that particuloe restraint violates the Sherman Act. I
would be unrenlistic 10 view the proctice of profussions s interchangenble with ather business
activities. and automaticully ta wpply ta the profession’s nntitrust concepts which originated in
other ureas. The public $ervice nspect. nnd other feutures of the prufession, may require that o
particular practice, which could propuerly be viewed a% a violation of the Sherman Act in an-
other context. be treated differont’ly.’

19 [y North American Soccer League the court stated:

“If member teams of n professional sports league compete with caeh other in an wdentifiable
market.. T 1 of the SBherman Act applies: the legality of restewints on such competition is judged
by the rule of reason - . . Thuws the single economic entity fails in the player contract restriction
cases, where all member teams compete with each othet for players. and lesgue restraint of that
competition damages the plavers . . . 505 F Supp. 658, 677 t£D. N.Y. 1930 affdd in part, rev'd in
part, 670 F.2d 1230 02d Cir, 19821

213 Natwonal Soc’y of Professional Engineers v. United States, 433 U8, 6749, (82 1149500,

2V L4 ot GRA,

T I at 6.

20 L at (2

21 [f at 6] (quoting Chicage Bd. of Trade v. United States. 426 [) S. at 2:3%).

20508 F dd at 1184,

22004 At 1187,

222 fd, at 1IRR.

223 The Court stated that:

“[Ulnder the Supreme Courl's decision in Professional Engincers, no draft can be justihed
merely by showing that it is a relatively less anticompetitive means of attaimng sundry benefits
for the football industry and sociely. Ruther. a player draft can survive scrutiny under the rule
of reason only if it is demonstrated to have positive. economically prxompetitice benefits that
offset its anticompetitive effects. or. at the least. if it is demonstrated to accomplish legitimate
business purposes and 10 have a ned anticompetitive effect that is insubstantial.”

224 See ep., Flood v. Kuhn, 309 F.Supp. 794, 801 026 15.D. N.Y.) final decision. 316 F.Supp.
271180 NY. 1900, affd. 143 F.2d 264 (2. Cir 171, affd. 407 US. 258 (19721 Philadelphin
}gm;ld Hockey Club, Inc. ¥, Philadelphia Hockey Club. Inc.. 351 F.Supp, 462 503-04 \E.D. Pa.

97y

223 Mackey v. Nationnl Football Lengue, 407 F.Supp. 1000 (D, Minn. 19751 qff'd in part. rev'd
n part. 343 F.2d 606 t8th Cir, 19761 vert. denied 4 LS. 201 11977k Robertson v. National Bas-
ketball Ass'n. 359 F.Supp. ¥6715.D. N.Y. 1%75% Kapp v. Naticnal Football League. $90 F.Supp.
THIND. Cal. 1974} aff e on other groands. 586 F.2d 644 th Cir. 1978 cert. denied 441 US, W7
119791, Denver Rackets v. All-Pro Management. 425 F.Supp. 10401C.D. Cal. 19711

226 Smith v. Pro Football, Ine, 5% F.2d 1173 1D.C. Cie., 1078, Mackey v. National Foothalt
League, 533 F.2d 606 dth Cir. 1976} cert denied 134 US. 801 11977y MeCourt v. California
Sporis, Inc., 600 F.2d 11%3 16th Cie. 1074).

227 Smith v. Pro Football. Inc., &% F.2d 1174 1170 n 22 (DC. Cir. 1974

224 135 U8, 674, at 691,

2% Spe supre text accompanying note 1H2-96,

=9v e .5, at 38508,

291 323 F.Supp. 1049 1C.D. Cal. 1951

2a2 ' F.Supp. 1315(D. Conn. 1477, Although the Court did not specifically use the words per
¢ in its Jpinion it is clear that this approach was emploved since on cases which were decided
under the per se doctrine were cited by the court.

2333425 F.Supp. at 10606,

daa [d_

23 Id_

28 [

247 A

238 134 F Supp. at 1322,

20y Id

240 In Kapp the court poted that the Justice Department acknowledged that professional
sports tenms needed some Jjoint agreements to assure continued viability, and also that Congress
bad, through various actions, recognized this peed. 3'W F.Supp. at 79 n.4. 80 n.d See also Mackey.
304 F.2d at 61% (1976 cert. denied 434 US, 500 1177,

24 Comment. Hersche! Watker v. Nationat Football League: A Hypothetical Lawsuit Challeng.
ing the Propriety of the Netional Football League’s Fouror.Five Year Rule Under the Sherman
Act. 9 PerpermiNe L. REv. 6033, 6:4] (10820, -

42 {n Smith. the Court affirmed the district court’s finding that there was no correlation be-
tween the draft and maintaining competitive balance. 5%3 F.2d at 1133,

248 Molinas v. Natlonal Basketbali Assoc.. 190 F.Supp. 241, 244 S.D. N.Y. 19611

341 5 Gariner. Pro Sports: THE CONTRACT GAME. 5-6 (11740

1116
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tad Most college conches reacted with anger when Walker turned pro. U.S.A. Today. February
24, 1981, a1 3C.
345 Typical badgets for i ton™ colleges:

Seven big-tent budgets. 1976-77

Schools: Men ¥ athletics
Indiana.......... $3,500,000
lowa 2,000,000
Michigan 5,000,000
Michigan State e 4,500.000
Minnesots 3,400,000
Ohio State . 5,700,000
Wisconsin 2,217,000

Average 3,759,714

Comment. Title 1X and Intercollegiate Athletics: HEW Gets Seripus Abou! Equality in Sporis?
15 New Eng. 573, 691 L1981,

248 For exambple. Digger Phelps. Notre Dame basketball coach, stnted that a number of col-
leges across the country are paying a standard rate of $10.000 a year to outstanding players.
Detroit Free Press. March 26, 1982, at 2-D.

247 Waucukauski. The Regulating of Academic Standards in Intercollegiate Athletics, 1982
Arrz, S7. L. J. 7911988,

244 439 F.Supp. at 1322,

4% Fawer than eight playera s year hove turned professional since the N.B.A. rule was abol-
ished in 1976, Kirkpatrick. supra note 4, at 36.

23% The seriousness of the violence problem can best be analyzed through injury atatistica.
From 1969-1974, N.F.L. players suiTered an estimated 5.110 injuries. A follow.study of serious
sports injuries reported that serious football injuries in 1974 increased 259 over the previous
season. During that year. a survey of N.F.L. team trainers revealed that injuries incerased to an
!;staimated record 1.638. That is, 12 injuries for every 10 Players. R. Harrow. SporT9 VIOLENCE,

-8 (19862,

28t |y Neeld v, National HockeY Lengue, a one-eyed player challenged a league rule prevent-
ing him from competing in the League. The court found that the rule’s Pl'imnrygsmg?e was the
promotion of safety and that there was no anti-competitive purpose. 594 F.2d 1297 {3th Cir.
1979

262 While this point was not expressly addressed in Linegman. if appears that the court, by
implication. has rejected such an argument since it struck down the National Hockey e's
20 year old rule allowing a 1% year old player to compete. 439 F.Supp. 1315 \D. Conn. 197D,

233 Sep sprut note 198

234 NatioNarL Foorball Leacuk. Constirurton anp By-Laws pon THE NaTional FooreaLe
LeacuEe. Art. VIII § R.14(AN

::: L. SopeL, Supra note 51, at 466 (1977).

231 AlLPro 325 FSupp. 1049 (0.0, Cal. 19712 See alse Cooney v. American Horse Shows Asso-
ciation, 495 FSug% 424, 430 n,3 (8.D. N.Y. 1980).

250 AL Pr 323 F.Supp. 1049 (C.D, Cal. 1971

159 Id. at 1066.

264 Ia'

261 National Soc'y of Professional Engineera v. United States, 435 U.S. at 691 iquoting Chicago
Bd. of Trade v. United States, 246 U.S. at 218),

242 Gmrh, 593 F.2d at 1183,

282 17 at 1179; Mackey. 543 F.2d at 621; Kapp, 390 F.Supp. at 79.

284 Smieh, 503 F.2d at 1183,

285 I, at 1088,

283 14 at 1089,

287 This contention was summarily dismissed in Linesman and All-Pro where the per se ap-
proach was used. Linesman. 439 F.Supp. at 1322 Al-Pro 325 F.Supp. st 1066,

288 Information Please Almanac. 35th ed., 1981, at 755.

28% Spe supra note 4. at 36.

270 See supra pote 246, .

27t During the 1960's some stronger clubs drafted ‘“red shirts” (college players who did not
play in a particular Year but who were eligible to play in the futurel. By doing this, they could
stockPile future players. Hearings on H.R, 2355 and H.R. 68} Before the Sub on
lies and Commercial Law of the House Comm. on the Judiciary. 94th Cong.. tat Sess. 51 ( 1975}
{testimony of Pete Rozelle, Commissioner. National Foothall League.)

212 Both becpuse of injury and age. the average carser of an N.F.L. player is only 4.6 years. R.
Haarow. supra note 250, at 9. .

273 1, Linesman the court stated that the plaintiff hockey player would suffer irreparable
injury if he were prevented from playing for even one ¥ear. 433 F.Supp., at 1319.

274 See supra note 14 and accompanying text.

16 593 ng at 1145.
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