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<. ' INTRODUCTION . o S
. . T - - - s Y \\
K Th1s¢report reviews, 1n the context of the1r budget and staff
Lo .resources, selected activi* b} Federal agencles with t
. 'Y . Lot - . .
. l- rs - . . .
s significant'responsibilitv £ wrclng c1v51 rlghts laws. it is °
< T oom
. part of a cont1nu1ng effort of +Se. Comm1ss1on on Crv1l nghts‘%
- ‘to 1ncrease understandlng oI the . ire of Federal c1v1l r1ghts
N N 6 ©

enforcement and the neceSsrty of providing more adequate resources
‘ i, ‘ . i B N : ' ' -
for-it. 1/ .. . - ) _ S : .
. . ) ] ) ) - . ’ '. .
Fedéral agencies-enforce'cjv 1 rigrts.guarantees in the | - g
. . . . ] .. L R - . ' v o -
... -« Constitutian, laws enacted by Congress; amd Executive orders. The

-~ ) . .

- . . . . ) ‘
L genesis of these-guarantees is the promise of equatity for all .

,personngrow1ng out of the C&Vll War. 2/ ‘Current c1v1l r1ghts

- ‘

- L j;gg@tlons were udgpted because people were den1ed ba81sﬁr1ghts on

' -0 o LT '// ° .
. o i . . . . ' ’ L i
b - T _ 7 , . L .
t ’ ' . Y ' . --‘. - A L] !.‘ ’
LI | . . . . . . . . . .
C _ l/ The . Comm1881on s concern about enforcement resources
longstandlng. Seeggfor example, Ugs., Commission on GQivil/Rights:"
Federal Civil Righty/ Enforcement Effort (1971), p. 344 (hereafter :
cited as 1971 Enfofcement Report); The, Federal Civil Rrghts . .
Enforcement Effort-—1974, vol. II, To Provide for FalroHoL81gg L
(1974), p. 355 (hereaftet cited as 1974 Fair Housing Report); vol. = °

III .To Ensure Equal Educatlohal Opporturnity (1975), p. 386;

.vol. IV, To Provide Fiscal Assistance (1975), pp. -20-22- (hereafter
"L cited as To. Provlde'Flscal Assistance); vol. -V, To Eliminate . N
7 Employment Discrimination (1975), pp. 631, 639, 643 and vol. VI, To

‘Extend Federal Financial Assistapce (1975), PP 23, 291, 488, 538

| 668, 759, 775, 785 (hereafter ¢ited as To Extend Federal Flnanclal '

o 5 Asslstance) For more rpcent and. detailed: analyses see UaSe,: S
Comm1§s1pn on Civil:Rights:* Civil Rights: A Natiomal, Not a-

-~ °  Special Dhterest (1981)) pp. 36-47 (héreafter cired ag'FY 82 Budget -
. Statement) and The Federal Civil nghts ‘Enforcement Budget: Eiscal oy

B -Year 1983 (1982) (hereafter c1ted as FY 83 Bu get Report) , R
g —_— : o

.2/ For a h1stor¥ of developments leadlng up to the adoptlon of the
13th, l4th and 15th amendments to the Constitution after the ClVll

‘v i War and subsequent IEglslatlon to relnforce and. extend the1r
'”protectlons, see FY 82 BudgetﬁStatement..




account of the1r race, color, nat10na1 orlgln, sex, rellglon,

. . Bandlcap, or age. These lavs comﬁlt the Federal Government tg .
+ . ~ ¥
_ Ve N ..
A N . : “ . A
‘combating discri natlon in employment, educatlon, hou81ng, health
./‘- . . v o Y ; .' S

4 ]

care,_use of publlc;bu dlngs and transportatlon, access to credit *

LI “ P » i . ) ol ) " - ;. ‘ . . )
.and services, participation 'in the democratic process, and other” .
P . ° T «” . . a : . . e ‘e 'Y
T 1] - . . .

-~ . . : . - . . - o =

,-areas of eyeryday life. 3/ A majoriresponsibilityfof mbSt'agenciee"

C o d;scussedg{n thls report is to ensure ‘that none of the1r funds’

» Yo -
. .

- support unlawfulndxscr&mlnatlon. _‘_ﬁ,- ]

%

- -
. -

The Comm1831on be11eves Federal c1v11 rlghts enforcement 1sﬁ“

. . .o Ea i
R dlstlnctﬂfrbm sdcial. programs .whose beneflts may be 1ncreased or .
. .o < . - S : . : )
v “" decreased at the dlSCEECIOH qﬁ any admlnlstratlon ot’sessmon of. -
pi LI
e N <~ . - Y

Congrees. Prov1d1ng spec1a1-benef1tq 1s'=ot the respons1b111ty of ’

‘-

c1v11 r1ghts agenc1es._ The1r duty is . to- enforce laws 1ntended to

% . 4 y )

. :and diacrimination,vand;‘experience haa shonn; canvbeldiamantipd ﬂ‘
RN | ‘ oni§ witn.thé leadership-and assistance:of'tEé“Eederal Gb;ernment.‘ )
. ‘_ gj In short{.civil.rigute.Iawa.;feaée a uhiquetand basic - 0o
| . obligatron {3 the Federal‘Government to protectpaddgenhance legaL |

. N ; v . . -

rightg:_ In the Comm1881on 8 v1ew, thls spec1af respon81b111ty

.. ®

L.

-, 1nc1udes an obilgatlon to prov1de adequate budget and stéff

- ’ -

“a, . : : ; : | - i

B ..
K . .~

. 3/ Key civil rlghts laws " and related requ1réments are dlsousaed 1n
the succeedlng chapters. T B

e R _6 L=
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=~ ) et Ty - . . R
s " resourées to enforce these, laws. 3/ e e T
. * S . . oa .3 . . ) . T »
- Lo o ] \ : . ° R . S . .__»/A
. _ The adequacy of resources for civil®rights enforcement must ;/;
N IR N A e e O
- ° ) N - . - N - o . o.o > ) i
o be ‘assessed.in light of the activities they would support, not
ST LR . .2 : - . e N i

.?erély theifésbfiaf”yalge. Enforcinglhondiséripinatidni. o~

e
L] ° . ) . . d - l.’.- .,‘ ’ ) ' .
- .+ . effectively is a large task involving a variety of actiyi;ies.;
LIS, 3 I L ' T S
+ * Agencies must investigate and decide upon dis¢rimination, . .
- » c . L '.' g N ¢ L . 3 '/. .
> complaints. They also must collect-and” analyze statistical and
.+ " other information about compliauce with civil rights laws and
. . . . “ . T
*”"*‘;“V'*“regulation§~and~conduq;~investigat%ons.where"that”iﬁfoimationﬁl.M_;
.« - . . : f L. e . L e at Ly
PR suggests widespread ‘patterns -of discrimination may be denying M s
. Ca .« " . . M s e W . . s
. . - - ‘ - . 4 . . ’ .. . .
many persons’ rightd, .These compliance.reviews and other such \ .
e o . e s L e ) R S Vo
S . investigations of patterns of discrimination are.gicr%g;al &
' l-. .. e - . '.. - . . . - ) ) ;\M ': . ..,' - .“ ” -
' . enforcement tool. .They identify and correct more civil rights, v
...l“' : ‘ ‘ . .‘. ] A ﬁ‘ \ ‘. B o o 7‘..
oo violations ‘than investigations of individual complaints, ‘provide .
relief.-for vic:iﬁs_bf;discriminaqioﬂ who may bz unaware of their ’ \ﬂ
. e . . - F » ..,‘e . L o T Ty,
) ' tights oreréluctant to Seek them, and demonstrate a commitment. to’
' : o - ' BT . . :
et ' LT ¢ ' L - IR .
, - ) . - ,‘ 1 -
, * . AR : s a ' B
' ~ o '
. - - . N ' Do
. " Yoo [ . “ . !,
. . ’ . : -
. - [y ' \
[ ot . .
ki d - - , [l R © R °
L * ( ’,_Q\ < .
. ) - P v .
- . . . o
- ) » . .

"2 + 5/  Bee FY 82.Budg§g Sﬁétement,.p.-lli and Clarence M. Pendleton,

Horowitz, Counsel to the Director, Office of Management and“Budget
-+ (hefeafter OMB) Aug. 19, 1982, gnclosed/étaff memorandum, p. 2. .
B \ ' . ‘ :. . o ’ - . - ® * - ..- -

Y . v . A ‘

Er., Chairpan, U.S. Commission-on Civil Rights, letter to Michael ¥.

oo
4, b B
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<" 7 enforcement action that encourages_yoluntary compliance: 6/
A L) ' » ' = - .. ‘ Y i

Most.complaint invest®gations and comipliance reviews result in -

& oy ‘ v : - . o T/'"“—‘ Pl IR
4 -settlements with agreements to -correct violations. Followup gr o«

PR : : v A : ' _ |

. . e v

" monitoring reviews'bx\the Federal agencies to ensure such agreements-‘

. . » . - . a a\.‘
~ actually are_ carr1ed out, therefore, aLso are 1mportant. 7/ WL

~ ’ - . - ’
- e o . « ' . fc

agteements cannot be.reached or later are d1sregarded, agenc1es must

. ' .
L) - . i 1

1n1t1ate enforcement proceedings. 8/ . ' ) - RS '
. I . * - . .
o L4 .. . °

T : Effect1ve c1V11 r1ghts enforcement also 1nvolves technrcar s~ T
S - v .
o ' asslstance so.that those who _must. comply understand thelr e
,-_____\:._: e ? ' R
obllgatlons and’ those,who are protected knOW'théir'rights. 9/ -
- . M ’A : . o o * W ‘ : .

. - ' : . LWL
”

6/ U S., Comm1ss10n on ClVll nghts~ Making C1v11 RrgAts Sense Out .
- of Revenue Stiaring Pollars (1975), pp. 59-61; Enforcing Title IX . -,
-(1980)3 p. 24; To Rrovide Fiscal Assistance, p. 663 .To Extend
. Federal Financial Assistance, p. 188; FY 82 Budget Sﬁhtement, pp.
O , .34, 40-41; ‘and FY 83 Budget Report, PP- .3-4." Agency/studles .
indicate that compliance reviews ate especially 1m/Prtant in :
" protecting the- ~rights of. very poor and pon-English /speaking - u
>~ T 1nd1v1dua1s, u.Ss., Department of Educatlon, Qffice for Civil R '
' Rights, ®Salaries.ahd Expenses," undated Cprepared ¥or February 1981
‘appropriationg hearings), p. 326; Clarence Thomas, Assistant
.Secretary for Civil Rights, U.S. Department of Educatlon, interyview,
. Eeb. 22, 1982. The compliance reviews considered to. be a more
effect1ve enforcement tool-‘included onsite 1nvestlgat10ns. Those
+ “involving only analyses of reported data, 'sometimes called "desk
0 _aud1ts," are’ les¥ effective. 1971 Enforcement Report, p.:219. 3

T

/. To Provxde Fiscal Asslstancé, p. 41 To Extend Federar Fxnanc1a1

o Ass1stance, P 367t ) N . AT o . :
I s ' k3 . PR i
8/. Enforcement may 1nvolve lxtlgatlon to obtaln court-orde d -t
remedles or admlnlstratrve proceedlngs to term1nate Federal unds.-

e . . - /‘

9/ For the 1mportapce of such outreach and.related technlcal
i assistance effortsy; see To Provide Fiscal Asslstanceg'ppq 67-69,
5 *Enforcing Title IX, pp. 32, 4% Louis:-'Nunez, ‘Staff D1rector, U:s.
[ 'Commigsion on Civil nghts” letters to ,Cynthia G. Brown( Assretanf»

. Secretary for Clv11 nghts,'U S. Department of Educatlon, Déc. 10, F .
1980 and Frederick T. Cioffi, Acting Assastaht Secreﬁary for CleI
nghts, u. S. Department of Education, Feb. 26, 198L¢ -

8




. v N . v l.
" Technical, assistanCe can provide expert_advice on identifying dand

_resolv1ng c1v11 tlghtB problems voluntarlly. It .also can enhance

n -~ ' v,
I enrorcement“acttvrty—by~8tate and local c1v11.r1ghts agenc1es,

helplng them to share mbre fully 1n thé*Federal enforcement effort."

h.
A - . . v
: Technlcal ass1stan¢e of this kind 1s part1tularly 1mportant where ‘
- . e s . g_ . ‘n
- the law reguires SCate and local agency‘1nvolvement. lg/ R

F1nally, Federal enforcement act ities must be coordinated to
% - . , RN , r »' - ) Y
' ensure that agencxes w1vh s1m1lar responsibilities all ‘carry them

% -
& - B .
A ] -

odt properly and w1thout wasteful or unduly burdensome dup11cat1on.

e DU, - N I S

— et e gy .

e Under Executlve and Congre881oﬁal mandates, some agenc1es have th1s

o . o
add1t1onal 1mportant respons ility.'ll/ R
R o |

‘By the1r nature, these enforcement tasks,requ1re substant1a1
» Q. °
staff.resources._ It takes rnd1v1dua11zed expert/attentlon to. .

A

' /
1nvest1gate spec1f1c problems, develop remed1es *for them, and N

. ! E v [

:1l “d " monitor comp11ance with settlement a?reeménts. Consequently, . i

- Tt - - . e, ' A

S TR N f
L personnel costs are the largest expense 1n enforceme.ﬁ agenc1es o

v .

budgets, and chag%es in staff1ng levels have maJOr 1mpact on |

'.agenc1es ab111t1es to r'arry out the1r respons1b111t1es._ These
. o e ._ H . v : \

. . e - - , . . . . N o \ . . .
't . : : . R . - .
¢ v

y

10/ For d1scuss10n of sucﬁ requlrements, see chapte?b 3 4 %nd 5
A ‘ 11/ These 1nclude the. Departments of Health ‘and Human Serdices, NG
; - Houslng and Urban Development, and Justice and the: Equal Employment
E “‘Opportunlty Commission. - Their specific. respon31b111t1es are '
Voo  “discussed in subsequent chapters deallng with these agenc1es. On

aﬂ .\q) "~ the need for strong qoord1nataon, ‘see U. S.,"Comm1ss1on on Civil

. T o nghts.“ The Federal Civil" R1ghts Enforcment - Effort~—l974%“vol v,
w0 To Ellmlnate Employment Digcrimination, ppe” 576 77, 618:and The _

‘ _Federal Civil Rights- Enforcment Effort-—-1977, To E11minate E .
‘Employment Discrimination: A Sequel, . pp.- '331-35; Louis. Nunez, Staff
D1rector, U. S -Commission on Civil Rights, letter to William M.

Nlcho;&, General Counsel, OMB, Sept.:12 /1980, FY 83 Budget Report,‘
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;\\' ‘The Comm1ss1on . analyses of resources. for Fedetal .eivil.

'Wh11e~a11 Federa

-ﬂ.. . M e N N -
‘responsibilities, these 5 agencies were selected for review,

:respons1b111t1es. . ‘“AA ¥
q . . '
Recognizing the need for economies, these rev1ews have -
- »

"addre88ed the posslblllty that pro osed funding and staff

A . . . . - . . B .

o . B . ] » . r
4 A\ B -

LI

agenc1es also need ‘funds for other purposes, such as 1nformaQ1on-_

B
~ . u
-

systems that perm1t them to mon1tot their own performance as-well

“ R

-as’ analyze compllance 1nformation, staff travel to 1nvestigate

\

o) . . - N ] 1

complaints aud céﬂduct_compliancé reyieqs, and administrative

. -

overhead expenses such as renE heat, and te1ephone serv1ce\

‘ ! Y . .

\\‘* - ' 5 &

'r1ghts enforcement cons1der whether the partlcular agencles 7"'\

R BN a’

d1scussed have\been provided adequate resources to carry out

\ o N . !

effect1ve enforcement programs;‘ In 1981 and 1982 .the Commlsslon

~ c -

S S

vevaluated proposed budgets'for c1v11 rlghts components in the .

Depaqtments o§lEducation, Health and Buman Serv1ces, and Just1ce,

ent Opportunity Comm1s31on, and the 0ff1ce|of
. v .

- - N

agencies have some egual opportunityf! : \'

\
. . e

TR

: B . £ L o . . v
because they have ‘major responsibility for estéblishing Federal

c1v11 rights pollcy3 coord1nat1ng enforrement act1v1ty throughout

o
. @ 4

. the Federal Government . and/'or operating la'rge programs that =

t

« . a

affect the well—being of\rhose protected by;Federgl oivil rights_
requirements;'; R ; " _ v ’ -
. yT&ese;edriie? report; attempted to:identify trends across
: : N ’ . : . [
ihe agéncies-and within indiyiduai agencies over time. They also
= o - . ~ 4

. .
, = ~

— -

v .-

o

LTI

tr1ed to put in clearer focus the 1mpact of resgurce declsion? on o\

'the capaclty of the agenc1es to qarry outatheir enforcement

K . S
Ty .
. S0




cutbacK% could be offset by strong leadershlp, better managemenﬁ

-» 8 - . . 'S

C e creased empnasls on the most’cost-effectlve 1nvestlgatlons,\and
T <

: better coordlnatlon. 12/ The Comh1881on concluded in 1981 that
\ /. : (} . . Wi . (L Bad ¢ N
such rmprovements, évep if V1gorously pursued,.could not

e compensate for. qhe proposed reductlons and“harned that progress

in the Federal c1v11 rlghts enforcement effort was

." .... - S : ‘ ‘ .
Jeopardlzed. 13/ o ;o _' C ;" Y

Last year the Commlsslon noted that budget cuts and‘
'ﬁhflatlon Naﬁ serlously, roded total enforcement resources-*l4/

. .~g>c A- ,.1
That analysls‘also con81dered'whatcthe agenC1es reV1ewed had
A ,\

." ) c n-ﬂb.-
‘ Al

s h _ accompf{shed w1th the1r reduced resources as well ﬂs what tﬁey

-
.

lexpected to ac ompllsh°wltb proposed resources for FY 83.
. .,l ’ Vo' e - Lok
| The effec s of contlnulng budget constratnts 1nc1uded

1o . : ° . . ‘. (3

- ot N L
/ reduced act1v1t1es to combat w1despread/patterns of . @Z';c\

d13cr1m1nat10n, adequate support for State ang local c1v1l

in
’ i A s ,
4 '/c rlghts enf rceme\t act1v1t1es, dlmlnfshed techn1ca1 asslstancé
’ L S Tl .
r

/ ABa unmet c ord1n t;on needs. 157 The- agencxes' FY 83 plans
PRI ° ‘o \ ,

indicated‘ hese pro oblems would, per81st Fnd 1n some cases,.

, N ?
. I
3 worsen. 16/ 0n thlﬁ basls, the Commlsslpn concluded Qhey would

need add1t1onal fdhdé to" carry out thear enforcement N

2

. P
|
-\

() ,." . \ , R - i \ . . -Q

. © 12/ FY.82 Budget Statement, P 46. C - .

a 113/ #Ibld- 3 p- 47- . ‘\ S s
. ' | ¢ . I :
.lA t l&/;'FY 83 Budget Report, pp. 5-6. e "“ .-'_ 2T f?

15/ Ibidv, ppe 17-20, 27-28, 36, 38-39, 46, 58-59, 62.°

6/ Ibid., PP 64-66. "
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Lo respons1b111t1es adequately. ~It also -noted that adequate ' <o
. ,. P IS A Y - . B .
. L resources would.not ensure effectlve enforcement un1ess those Y
D . . K ' : A
- . 50 R ’ > \ . . Te

resources were ' used to canry out effect1ve pol1c1es.,l7/

: : B e Y
S : . Th%s report updates the two earlier reports and expands on
* v T . {. . M
_ ot : . } Y .
L them by add1ng a chapter on’ enforcement act1v1t1ei of the .. - R
\’ - ., . I A 1 '

Department of Hous1ng and Urbun Development. 18/ It evaluafesf

5. ,, . . s Wi

D @ v . AN H
P maJor components of each agencv s program accordlng to' the R
. . ' v T : ° o . - * .
.‘/ agency's own obJectives and other ava11ab1e measures'of . TN e
[T ) t. .
‘ “r . ?. e - s -~ s 7oy . -\’{
p s enforcement nEeds. The r ort, 1dent1f1es 1ssues tHat should‘bé&o
g ) ® ] e
N S . . - -

I . tracked in the contlnulng budget prooess, d1scusses changlng

i, [3 e, . \ « . ,' .

ot pOllQ&eS, demands, dﬁd procedures that may affect the way. ‘,» v

. N - . .. . L= [ .
A ., \

resourqes are uéed_ and consldens agenCy efforts to economlze and

1mprove managementaof civil rights enfo~rcement.L Focused° : '{V? &
LY N

LT f pr1nc1pa11y'on resources, 1t does not address a11 factors - :;75;'

,affectlng perform%nce. 19/ Nor does it general&g 1nc1ude e

3y K - . T

: . qua11tat1ve con81derat1ons,requ1r;ng case—by—case anaiyses; R 2
ce . , - ) R AN
B — " | . L T,
~~ . . . : 2 Y . . .

‘00 . . ' . . ,o ] T . ' 0 -'o\--l.- \ J LA " N

: . - \ : ‘ MR .
e 7 17/ The Comm1s81on expressed part1cu1ar concern'’ about proposals | >/§

, *that would hafe reduced the effect1venessrof the. contract compllance )

R . programs. Ibld., pp. 40-41. \\_ﬂ;,; _3\\ . LT T

. 'v -, "\\" ) "" .\ DA ’ ‘0 R

A 18/ Fa1r houslng enfq ment is ues, 1nc1udrng resource_ ' wr‘*\\\;”{

deflcrenC1es, have been: longsta qlng Commission concern.v -See, forl ;
. ; example,. U.S. - -Comni s§ion’ on: Civil ights: . Report of the United:
o States Comhission on Civil Rights (1959), pp. 534,.537; Commlsslon
-on Civil/Rights Report: Hou81ng (1961) bp.°144~46 1974 Fair .-
.Housing Report, and The Federal Fair. Houslnngnforcement Effort
(19]9). ',-' e " - ,\"'" o S

..

> Vo

s’

19/ A more comprehen31ve evaluatlon could include, for. example,_' o
' . . agency organlzatlon and management 1nc1u41ng field 1nvést1gatlons._:
‘of regzonal and - local off1ces,‘ and a 3ystemat1c an81y31s of
enforcemept standards and thelr app11cat1
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The report, howevef, does discuss maJor policies punaued by

the Justice Department 8- CiVil Rights Division. These ‘are a

N

~ o Vital concern because they indicate the direction of" the

4 © administration 8 CIV11 rights enforcement commitments‘and

-

influence other agencies enforcement efforts. " The discussion

here. can only summarize an extensive dialogue between the

- X Commissibn ‘and the, DiVision on casés involv1ng complex legal and
;factual distinctions. Numefous documénts spelling out these -
. distinctions'and the-major policy differegces_underlying them are
.”.i'cited in'the notes;“' o :f.' ,}:' ‘ u.i'

Like the Commission FY 83 budget report, this analysis

e i - . . ‘v.

There is n””'

inflation.,

. L :
oW technical problems would be involved in developing one.

- CongreSSional Budget Office-Gross National Product deflators,

BN ) ~ T

-developed for - analyses of the national economy, proVide ai

e - general ya dstick for considering the impact of inflation. These

formulas offer a rough approximation when applied to Federal

o ciVil rights enforcement budgetsh_hoqever, because some maJor'
B .

S 1
S SNy 1

risen more" slo'ﬁy than private sector expenses, while others msy

el

‘tems 1n these budgets,-notably staff salaries, recently have

‘\‘ .

-\ 7

have risen more raprdly.ﬁ The formulas nevertheless have been

e

used in this report because meaningful budget'trends cannot be

T~

' determined w1thout consideration of th\‘declining value of the

dollars allocated.
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Thls rev1ew only touches on overall spendlng for c1v11

'r1ghts enfbrcement. Such spendlng 1s ‘a t1ny fractlou of the

' overall Federal_budget., Accordlng to: the latest publlshed
eﬁtlmates,,the admrnlstratlon expects $662 2 mllllon to be spent
% :
for Federal c1v11 rights enforcement in FY 84 if its budget" : //

proposals e adopted. gg/ 9ef1c1enc1es in budget data make it .

by 1nf1atlon. 21/ 'The unre11ab111ty of the data needed to make
[ N I ’ ..
'/W these assessments suggests cont1nu1ng def1c1enc1es in 1nformat10n '

<% the admlnlstratlon uses to analyze civil r1ghts enforcement

. ) e '
\ L] . .

v .

’20/ u. S., Executlve Offlce of the Pre81dent, OMB, ngor Themes and
Additional Budget Details, Fiscal Year 1984, undated, p.-127. Thls
total figure would include govermment-wide expendltures for the
o types of ‘enforcement . act1v1ty conducted by the 6 agencies discussed
- . in this report and also government-wide expendltures -for 'equal . -
o opportunity in Federal employment, this Comm1s31on .8 budget, and
e .. .civil rights act1v1t1es by the Postal Se;v1ce and leglslatlve
. T branch.

. . e - - . ' - ?&
21/ The Commission made such comparisons last year," u31ng pub11shed -
OMB figures. 1t noted. such figures had not always ‘been reliable,
but were the only total civil rights budget figures available. FY .
83 Budget Report , P. 3 n. 10. OMB obJected to the concluslo o

. -saying its published figures were inaccurate. -Michael J..H row1tz,
~Counsel to the Director, OMB, letter to Clarence Pendleton,'

; Chairman, U.S. Commission on Civil R1ghts, June 25, 1982.

L ’ Comm1881on staff, theréfore, asked OMB for. clarlflcatlon of "its data

in order to determlne{bhlch, if any, figures could be used in this
T ///report. John Hope III, Actiny Staff -Director, U.S. Commission on
Zk//// Civil Rights, 1etter to Michael J. Horew1tz, Counsel to- the
' Director, OMB, July 28, 1982 and enclosed: staff analysis. OMB's '
response did not resolve the problems. - Michael J. Horow1tz, Counsel
to- the,Dlrector, OMB, “letter to Clarence . Pendieton, ‘Chairman, U.S.
- Commission on Civil Rights, July 29, 1983. This.exchange of
correspondence is. reproduced in an appendlx to th1s report.

14
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spending. 22/ The Commission believes, however, that-the
. N ‘ . Lt ’ Yee 0 \\ .
e oo ooodetailed. information. on. these, & ‘agency .budgets provides a solid - -

A . : ¢ : |

basis for considering the.adequacy;of?ﬁupport1for'effc&Live‘ciVil*"”
. . » - al . < “,' - Lo e
_r1ghts enforcement. : L PR ¢ L )
T e » ﬂhlle there are many ways to evaluate the Federal c1v1l

rights enforcment effort, ana1yz1ng budget ptoposals and

approprlatlons is esdentlal. Budgets 1nvolve far more than mere

allocatlons of fundsu Pres1dents usehthelr budgets to, establlsh

R . 1 RS

.program and pollcy prlor1t1es.. Jnd1v1dual agency budgets 1n turn

estab11sh the1r prlor1t1es and also report progress and prev1ous
e .-T<“enforcement act1v1ty,'1nd1cate problem areas, and progect needs e

for future .enforcement act1v1ty. The. Comm1331on s ser:.es»/of////.///f
// .

. // T
f.\budget analyses have focused,on*executlve budget proposals : v
—— .__———”‘ / .

because'they identify the adm1nlstratlon s c1v1l r1ghts

' enforcement goals and 1nd1cate the extent to whlch the :

4 \

admxnlstratlon 1s w1111ng to commit- resources todmeet them.
ThusL a rev1ew of the Pre31dent s proposed budget 1s also a-

-

rev1ew of the adm1n1strat10h 8 performance and plans. . _1.'

i/ " 22/ For earlier concerns about OMB c1v11 r.ghts spendlng data and

/ analyses, see Arthur S. Flemming, Chairman, U.S. Commlsslon on Civil

‘ ‘ ‘Rights, letter to James T. McIntyre, Director, OMB Mar. 25,. 1980 .
and -enclosed staff analysis; Deborah P.:Snow, Acting Ass1stant staff
Director for Federal Civil R1ghts ‘Evaluation, W.S. Commission on
Civil nghts;;letter to Nathaniel Scurry, Assistant to the Director .
for Civil nghts, OMB, Dec. 17, 1980 and enclosed” staff analy81s,
Louis Nunez,:  Staff-Director, U. S:. Commission on-Civil Rights, letter

- to Nathan1e1 ‘Scurry;; Asslstant to the Director for_Clv1l Rights,
1OMB Mar. 17, 1981.._ R 1;{ LT T
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Whlle the Congresslonal budget process beglns w1th the
Pre51dent s proposals, the budget u1t1mate1y adopted by Congressl
reflects 1ts own prlorltles. Congress10na1 revxew of the

3

proposed budget prov1des an opportunlty to monltor and evaluate“

5 - R

. _1nd1v1dua1 agenc{_fnd overall adm1n1strat10n performanCe in "7

enforc1ng c1v11 rlghts laws. The overslght prQ'ess, as well,as o

specific approprlatlons dec1s1ons, may slgn1f1cant1y foect
agency enforcement activity. .- o . p - _m;' p fﬁ“ e
Develop1ng Federal agency - budgets has become‘a cohtinuous

process. As‘thls.erort i% pub11shed agenc1es in ‘the Executlve

'Lbranch are negotiating wrth”tne.Office of Management and Budget

on their FY 85'reque8ts.(to be sent to Congress in January 1984)

Meanwhlle, work -is conclnulng on approprlatlons for the agen\les

R . . 5 ) - . )
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- activities qu'FYiSAZ(which bEganKOCEobgr 1; 1983). 23/ - ; '

°

 Since this report reviews the agencies’ acﬁnmplishmeﬁtsfin;

- méeting:certain objectives in FY 82 and FY 83 and, considefé Ehe;
. o ’ . \ R | [ Lo o - e
adequacy of their budget and_performanceaprpjecﬁions:for FY 84, .
. N s . T TR L. .x“‘_'F o . e L
- it is Yelevant to.both the decmsions'to»béfma?eiabOut;the_FY.BS‘

'Bﬁaggt andiqvefsight-of agency performance thfo&ghoug FY 8¢; e

* Like any.estimate of future needs, it is based on a numbet\off

somewhat unp;ehictable factors. Lts conclusions;”fherefore, myst Y 3

' . . . . . ,
. . ) . i L\ . .

e = . . N

T T . e ¥ . . . C

123/ As of Act. 30, 1983, action was still pending on FY 84
appropriacions 'for all the agencies discussed in.this report excgpt’
the Department of Housing ,and Urban Development. . On Oct. 1, 1983,
thé President signed a continuing resolution’ (Pub. L. 98-107) to °*
ngovidd'fundinguforntheée.agenciés through Nov. '10, 1983. [19
Weekly Comp. Pres. Doc. 1407 (Oct. 10, 1983).] As a.result, the
Health and Human Shwsices Départment's Office for Civil Rights .
.- (HHS/OCR) was funded at $418,000 and the Equal Employment S
Opportunity Commission (EEOC) at $3.9 million below their FY 84
‘request levels. (Cited in the respective chapters on these T
- agencies). (Nancy Andersom, Staff, Subcommittee on Labor,: Health
: and Human Services, Education, and Related Agencies of ‘the Senate -
Committee on Appropriations, telephone interview, Octw 24, 1983.)
The Education Department's Office for Civil Righks (ED/QCR), the
_Office of Federal Contract Compliance Programs-é;%CCE), and the .
Civil Rights Division were funded at their FY 84 request levels.
(Ibid.; James Sullivan, Législative,Counsei;'Civil'Rights Division,
Department of Jusfice, telephone interview, Oct. 28, 1983..) :
" On Oct. 20, 1983, the Houge -and Senate agreed to a conference ' g
report for an appropriations Bill (H.R. 3913, 98th Cong., lst Sess«) -/
. funding ED/OCR, HHS/OCR, and OFCCP,for the remainder of FY 84 [H.R.
Rept. No. 422, 98th Cong., lst Sess.y 129 Cong. Rec. H8368~76{daily
‘4 ed. Oct. 19, 1983);fH8433-67 and 514306-10 {daily.\ed., Oct. 20, -
71983)]. : At this iting, it was:éwaitiﬁg,the’Presiden:fs .
signature. OFCCP and HHS/OCR would be‘ funded.at the continuing = .
resolution's appropriations levelsy whilq,EDIOCR.wouldLreceivé a. /-
'$4.5 million increase.. [For FY ‘84 appropriﬁtions'see 129:Cong. R¢E.'

" H8438 . (OFCCP), H8454 (HHS/OC')g‘and~ﬂ§459 (ED/OCR) (daily ed. OcS@:

* 20, 1983).] Congress had not completed action on FY 84 ° ]
approprig;ions for the Civ?l Rights Division and EEQOC by_Oc;. 3%, P
: Lo N ' C s B

o

1983.
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¢ .. - be §omewhat.tentative. They are not empty specuiatlons Qhowever,-

e but proJectlons based. o trends the QommlsSLon has mon1tored

closely for.eome tlme; . _ . ’ ~
fbfi. } :-. The 1nfqrmatlon conaalned in thlS report was drawn from OMB
. . ‘ - ? ot - ¢ .
oo ~and agency budget documents for FY 84 and; ear11er,years, agency *
’,'l Q‘, L4 . i
program plans, management reports, eValuatlons, policy statements

. i

and proposals, and‘songresslonal test1mony, legal br;efs and )

RS

5\\ '.fj declslons, and nrltten and’ oral responses to Commlsalon staff

! - R . e s

1nqu1r1es. ‘In accordance w1th Cqmm1sélon pollcy each of the 6
7~

i\ - enforcement agJ&cles d1scussed here waS\offered an opportunlty to .

\ . . . w B o
;i_\\ . comment on the factual accuracy of an ear11er draft of the -

A relevant chapter of thlB report. A1I‘d1d 80. 24/ This publ}shed'f _
;
. verslon 1ncorporates the most recent data they“provrded and many v
o ' "'l)ﬂ' ‘, ° . R & . '
other comments and,explanatlons they suggested should bea
S s : ) . '

cons1dered. Some issues of.contlnuzvw d;sagreement and gaps and

.
inconsistences in data that precluded adopting some of the

v
Ll o

agencles suggested rev181ons are noted in partlgular chapters.

The Cdmm1331on appreclates the cooperatlon of the 6 agenc1ea
L L o- y —&
AL in preparatlon of the report. Interpretatlons ofr facts and
! i . S . o s
B conc1q81ons ref1ect the views of the Commlsslon,/not the agenc1es
Py . . “ ;.’/

é
.

_ o . . ..
24/ " Each agency s Comments are c1ted in the relevant chapter and .
reproduced 1n an appendlx‘to th1s report., S ) _ v
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»Enforcehent Respon31b111t1es

_'federally-a381sted and fed rally-conducted probrams.

4f 42 U.S.C. §§6101—6107 C

P . ', . [ ““. .
15 -

. K R Y * . : "I .'
DEPARTMENT OF EDHCATION:"OFFfCE‘FOR CIVIL RIGHTS

. r

-y
’

. o
- . N [P

L v ) ‘v-

S -
\ .

The Department of Educatlon s Offlce for'01v11 nghts (OCR)

4 -

v‘1§ responSLbIe for enforc1ng éhe prohlbltlons agalnst ,

.,‘

di cr1m1nat10n based on. race, sex, handlcap, and age in T1t1e

o

VI f the C1V11 nghts Act of 1964 1/ T1t1e IX. of the

Educ tlon.Amendments Bf 1972 2/ Sectlon 504 of the \‘

f . -

) Rehagllltatlon Act of 1973 3/ and the Age Dlscrlmlnatlon Act

'ég 1975 A/ !t must ensure.nondlscrlmlnatlon in. a11 State

; : e NE -
educatlon agenc1es and vocatlonar rehabllltatlon sy tems, T
16 000 school systeﬁs, 3, 200 colleges and un1ver31t1esh 10 000 ST

/ b

.preparatlon), and other types of 1nst1tut10ns, sucH as

R

... libr ries and,museums: that ‘receive departmental‘funda. 2]

e -

S

{

8- -

P

L -
i

"1/

42 U.S.Co ' §§2000d-20004-6 (1976 & Supp. v, 1981). T1t1e VI o

ﬁprohlblts discrimination because of race, color, or national®
or1gln in any program rece1V1ng Federal flnanC1al asslstance.
tin .
/ .20.U. S.C. §§1681-1686 (1976). T1t1e IX proh1b1ta sex,
dlscrlmlnatlon in federally—a881sted educatlon programs.

1981) Section 504 prohlblts *
dlscrlmlnatlon on the b881 :

of handicap in all

\_?,'

76 & Supp. V 1981). The Age:
Digcrimination Act bars dls'rlmlnatxon because ‘of age in
programs and act1v1t1es rece1v1ng Federal flnanc1a1 assistance."

. w o ,

zhereafter OCR), "Final- Annual Operatlng Plan for Fiscal Year
1983," 48 Fed. Reg. 1789, 1791 (1983)., (hereafter c1ted as FY 83

“90perating Plan). . N ! o

'_propr1etary 1nst1tut10ns (for—proflt schbols for career (R =:”.‘

.5/ U S., Department of Educatlon, Off1¢e for ClVll nghts ‘«/"

(A
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;"" The. laws OCR enforces seek to guarantee equal opportun1ty for -
-1 . v ~ Ge

approx1mate1y 12 m1111on mrnorlty group studerts, 26 m1111on

.; . ywomen students, and 4 m11110n hand1capped students. 6/ They

1'._ . ~ "

also proh1b1t employment d1scr1m1natlon agalnst teachers ‘and

o v Ay e T . T
: __"gf',other school employees. I o - __'JZ// : : .
v '_.'ﬁ' '| Fa11ure to enforce these 1aws effect 1y has subJected OCR
. to court orders for many years. 8/ The Federal d13tr1ct court
T ' Ty

#recently found OCR was not*comp1y1ng w1Lh 1ts requ1rements and

A . ' ) U [

6/ OCR- ﬁoes not collect data on 1nd1v!ﬁua1s protected under

the JAge Discrimination Act. Frederlck Tate, Special Assistant ..
to the Assistant Secretary, OCR, telephone 1nterv1ew, Aug. 23,
1983. . R

¥ L 'a‘-

}f See 34 C. F.R.~s§100 3(c), 104 11, 106 51 (1982) (the
e / Department s Title VI Title IX, and Sectlon 504 regulatlons
‘ prohibiting d1scr1m1natory .employment practlces) ﬁSee also™
North Haven Board of Educatlon V. Be11,.456 JU.S. 512 (1982).

8/ See Adams "V, Rlchardson, 356 F. Supp. 92, 94 (D.D.C. 1973);

modified and aff' d., 480 F.2d 1159 (D.¢? Clr. 1973) , ST

supplemental order sub. . ‘nom. Adams v.?Welnberger, 391 F. Supp.
.269 (D.D.C. 1975), second supplemental order sub. nom. Adams v.
. Califano, 430 F. ‘Supp. 418 (D.D.C.~ 1977) (hereafter ‘cited as

' Dec. 1977 Adams/WEAL Order). The "eakly orders addressed delays. .

T4 ¢+ in OGR's enforcement of- Title VI. The 1977 order .also: ‘covered
v - 'Title IX and section 504 enforcement. In addition to
addresslng‘cases a1ready delayed, it required ‘OCR to proces
‘all new complaints and’ conduct compllance reviews within

. certain time frames. It also requlred certz1n surveys to
o identify.probable compllanCe prob1ems and reports on OCR '8!
L o operatlons and plans.’ I . , / :
: - . el . . ’ s I . .
' ot C e e N
\ o oL T . A . R . E

°
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_substant1a11y reafflrmed them! 9/ . OCR recently has 1nten81f1ed

% £
[N P

efforts to comply w1ththe order and made s1gn1f1cant progress AN

’ : .. /= e N
AU 1n[areas where it ean. eXerclse some d1scret1on, notably . L
e ; y N v’ ..‘ ’
A 'compllance revlews. Stafgrshprtages, however, appareﬁt%xv _
v ». ~ : e
'

. ¥
contrlbuted 1o ocn/@ Adams problems and Ilmlted 1ts

-dlscretlonary act}v1t1es. 10/ OCR's resoUrces nevertheless

~ e S j ) : ) - o Ve

- .

s . - .
a o AP -
,/ .~ .

‘/{ ,9/ Adams V. Bell, No. 3d95 70, and- Women 8 Equlty Act1on :
League V.. Bell, No..74-1720 (D.D.C. Mdr. 11, ‘19839 (hereafter -
// . cited as’ 1985 Adams/WEAL' Order). The court’ found that its 1977
" - order had "been violated in many important respects" and that
o 1ts requ1rements remalned 1mportant because "1f the: governmant ’ ;
'left /to its 'dev1ces, the manpower . that normally would _
o be devoted*to this: -Lype ‘of thlng,v... might -be shunted off 1nto o
other. dmrectlons, will fade away. and the. subs*ance of ¥ S
compllance will eventually gd out the window.'". Slip op.. &t 2., -
: In addition to reafflrmlng,_w1th some . modfflcatlons, the
< *1977, ‘time f;ames, the new- order specifies Education Department
’ plans for several maJor ‘'surveys .including, in ‘FY 84, ‘an .
o elementary and secondary school survey OCR regularly-hasg 'f
conducted and 4 vocatlonal educat1on survey it conducted only
- . ‘once in 1979." The order states in part, “ED also intends to
e concht a survey of vocationsl sc g. based on the épdated '
T 5/ universe .of rec1p1ents included in- the Fall 1979 Vocational S e T
. Educatioh ClVlr R1ghts ‘Survey -at least once every . four: years. . i oL
L beglnnlng in fall 1983." Id.rat '16. Coptrary, to Commission . oy
h views, OCR does 'not, belxgve e this congtitutes: a. requ1rement for - -
the survey in FY 84. - Harry M. Slngleton,.A881stant Secretary
for Civil Rights, pepartmeﬁt of Education, letter to-Linda
Chavez, 'Staff Director, U.S. .Commission Civil Rights, Sept.

N .

.._/' ’ 23, 1983 . (hereafter cited as Singleton September Létter), . .
g : 4\ enclosed "Specific*Comments on- the Civil R1ghts Commission's
S Chaptq; on OCR," p. 1 {hereafter cited as’ ‘'OCR Comments). The
v . new order also adds report1ng requ}rements.‘ 983 Adams/WEAL

// : Order at. 17-20. L e

‘'The Education Department haSoappea;ed th1s order, asklng
that all the requirements governing OCR's_operatlons be.
“\ e11m1nated. Brief for Appellants at 27-30, .78, Adams v. Bell,

A . ¥o' 83-1590, and Women's Equity Action League v. Bell, No...
- 83-1516 (D.C. Cir., brief filed Sept. 19, 1983) (hereafter & - .
c1ted as 1983 Adams/WEAL Rppellants"Brlef). .

10/ u. St, Comm1851on on ClVll Rights, The Federal C1v11 B ight s'

Enforcement Bud et, :Fiscal Year 1983 (1982) pp. 15— 21
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. ability to carry out statutqu;qu judicially imposed ' . /
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requiremenys thus would be jeopardized.? el R ;\/
.. / . . . 3 © . . . x - ) .'°‘ _' - - '- .. - . N > |
*, Budget Totals ° , S o ‘ R _L
S T e yea T e A
¢ " . As sable 1 shows, funding for OCthagﬁaropped}sﬁhrply since ,/.'
: . : 4 o e e e

.VV‘; :he'begiﬁning éf'FY 80. 12/ There is'no'exact-meﬁsuré;df>OCR's .:i¢¥

e RO & )
-hdditibnai‘loasei in spending power' due to jnflation. A o
. " . . o R Y . v . v ) R "

‘gerferal yardstiok,fg},considéring'tﬁefimpact’of inflation is ,_. |+
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- ll/i'ln'additioh,co7iqadgqﬁgte staff, OCR may lack funds for
-surveys required by the hew AdamE’ordg;.',Ehegproposed~FY 84
budget was developed before the order was issued and makes no T

- specific reference to surveys. While OCR-might well -have: ., |
planned to survéy“elementary and’ secondary schools, it is ° . | . .
.-doubtful the agency expected it would have to sdrwey;VQbationé T
'education'programg in FY™-84. -gCK_;StimhteSVthaf.Ehiefsqpv¢y5“' :
if conducted in FY 84, would cost 'about $800,600."> 0GR * " :
Comments, p. 1:’.Nev Adams reporting.requiremeﬁks-also may
« entail expenditures not envisioued in the proposed FY 84
budget, - - T e, B : :
. - o .o . <
.12/ OCR guggests the appropriate figure“to use as a baseling.
for its deelining funds would be what the Office of Management ‘
and Budget allocated to it when it was reorganized in the ﬁé; AN
" Education Departmeat:°(67 ‘percent of thé FY 80. resourcés #1" '
‘authorized for ci'il rights enforcement in the Department oF -
-”  .Health, Education; and Welfara). Singleton September Lettér.
~The. Commission has used 80" percent 60f the FY 80 authorization
because this is cohsistent with OCR's estimate of the / ;
" percentage of Health, Education, awd Welfare enforcemént °
resources psed for education actiyities.: Fred T. Cioffi] . '
"Report toé the Court and Plaintiffs an ‘QCR's Efforcs’toﬁéomply

with the Consent Order dated Dechmber.'29, 1977, in Adanmsg v. -
Califano, Civ. No. 70-3095 (D.D.C,)," Declaration in Sdprr: of
-Defendants' Opposition to Plaintiffs' Motion for Ordeqéto Shaw
Cause, Exhibit.1 (May 27, }98l) afw14 (hereafter cited as
. Cioffi Affidavit). °The origifnal.FY 80 appropriation itself, ..
- represented a cut of $3 million bélow thetprqpeding xéafa- JCR, °
"Salaries and Expenses, 1l Year History of, OCR Appropriations,"
undated, Tab A (hereafter cited as History of OCR™ / - -~ ~
Appropriations). . . ‘ oo e EER

. I
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RS o .Table 1 '~
.- . 0CR Budget-Totals: FY 1980-84
AL IR S ({ﬁ,thénéaﬂds bf]d&ii;££5"f',- vvfjAf')”;fww'

. ..“. . ;o .".. . V"' &, /
- Fisgcal Year - : ‘. . Appro riation a/* '
C .o : N (annualized)

-1980°.(HEW) . & . ., - $53,953 b/

ﬂ?ao (Education) - R 45,8477 -
| .1582 L .i ;m . ‘45,03§J "_ oo -:'-”
o 1983,f. , V! o - R _5144,863 Lo T
PR '..  1?84 (k;qﬁesf): N ._ o 42§0§§ S

. o | RPN - T

R L. U '_. /. : e

49/.,Figures represent what OCR éogld hqve}spent during a whole
fiscal year'under egch’ sperding: ceiling. T

Q/F-OCR's'egtimatg of its 1§80‘appf§priafioh in_théfﬁgsg;fﬁéﬁffmﬁ
of Health, Education, and Welfare that was allocated for °
" ediication enforcement. activities. , °© St

S+’ " . SOURCES: U.S., Department of Education, Office for Civil
_ Rights: "Salaries aund Expenses, 11 Year History of OCR"
S ' Appropriations," undated (for -above FY 80 HEW and Education
— . appropriations); "Salaries end Expénses,"fundaﬁéd (prepared for
« T March-1982_appropriations hearings) (for FY 81. appropriation);
. Hatry M. -Singleton; Assistant--Secretary for Civil Rights,
. . . . Departmenmt of Education, letter to John Hope-T1I, Acting Staff -

-

' Director, U.S. Commission on Civil Rights, Mar. .18, 1983, o
¢ Enclosure A (for FY 82 and FY ‘83 appropriatioms); U.S., . .- '
Department of Education, "Bducation Activities, Salaries:-and
'. Expenses,” undated’ (submitted to Subcommittees on Labor, Health
- and Human Services, and Education of the House and Senate

: Commiﬁtees an Appropriations, March-1983), p. 269 (for;FY’84
rgq:uest)s' . T 4 o I . . . o : '7




o ) . -~ .- . . ' N ) - . R
RN . . . . . LI )
* ' .. . ' a ' . |
. . . N N ‘ : ) " . - . *
i T . ’ h - ‘ v LI .-

B . . T : . L , . ;/_, ‘
L " provided by_Congressional Budget Offide Gross National Producg~~
[ I - ‘
h a

L deflators. A1though these are not geared spec1f1cah1y to:"

o

B gy —

. r1s1ng costs in the Federal sector, they may offev a rough

approxlmatLongof trends in enforcement resources, 1nc1ud1ng s

)

OCR's. 13/ AdJustlng for 1nf1at10n w1th the Congress10na1

Budgeti?fflce formula, OCR would appear to have lost nearly 33 >

.; o percent of 1ts gctual spendlng power dur1ng the 1ast 3.

o “ years. 14/ . u ’ ) \' [ » . ' .. ' “.E‘ T ~ ":.'

! hel L)

'L A $2 8 m11110n cdt 1n OCR's budget 1s\proposed for FY

a: ~

‘84. 157 Applylng the approprlate;deflator,\th1svwou1d 1eave T

"’ 'oi T ¢

the agéncy about 57 percent of the spend1ng power-lt had to.

.
\ e - 4 P . e e

comply wlth'the Adams order and increase dlscretlonary

4

C e W A . ’
. o,

13/ For a- fuller discussion of the use and 11m1ts of .these -

. measures, see chapter 1.:-_. ) - L oa )
14/ ’Thls estimate is’ der1ved by d1v1d1ng OCR 8 approprlatlon
by a faétor that accountls for ‘annual inflation rates since FY
- 80. Deflators for:each flscal year through. ‘FY 84 were provided

RO by Steven Zeller, economist Fiscal ‘Analysis D1V1slon,

' ’ Congressional Budget Offi telephone 1nterv1ew, June 20,

- 1983. OCR notes that, if the base used w&ye. the ‘annualized FY ’
80 appropriation for 1ts activities in tHe ducation®
Depagtment, the loss w u1d be approximately- 20 percent ($9 .
million). - OCR Comments, p.l. .The Commission used OCR's

. annualized estimate of FY 80 ses for ‘education enforcement

e ' 1n the Department of Health, Edu atlon, and Welfare because A

two-thlrds of the f scal year. For this eat1mate, .see Hlstory
of\PCR Approprlatl_ el e

B
: . \

_ 15/ uU.S., Departéent of Educatlon, "Edycation Actlvxtles,
: ries and, Expenses," undateéd (submitted to Subcomm}ttees on
Lgabor, Health and Human Services, -and Education of the House'“
and ‘Sénate Committees on Appropriations, March 1983), p. 269
(hereafter cbted as OCR FY 84 Budget). . ,

.. N N N
i . . . . ]
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. B ' o . : ':. . . n‘ . o . '. - y
.- activities in 1979 16/ , OCR could wind up With even. less than'
s : . I - . ® : . - P : .

' thig because, as the budget now is stguctpféd; funds we -
~ appropriated ‘,f.or_ OCR would ‘be trafsferred :g,, other - - v T
.'gctivitiéf.ll/. T L
. . R Y ) . r,'_.’ .-. ‘ . Lot )
~ ' : : ) ) . N : ) L oo A
R \ 16/ OCR's budget request’s to Pdmply‘with the 1977:ordef.veré_' .

" mot fully reflected.in its. appropriation until 1979, .- Cynthia
.. t _ G: Brown, Statement to the Court‘of November 2, 1979, &dams v,
~I' " Harris, Civ. Action No. 3095-79. (D.D.,C. Nov. 2, 1979).: Exhibit :
. . I at 3xfhéreafter cited as Btodﬁ'AffiHavit);{ In"addition'te . .
-+ Adams dgupliadge, OCR's 1979 budget also provided nearly $9 '
a million for its then mnew‘technical assistance. program. U.S,

: - Department of Educatlop,?OC§; "OCR Technical Assistance Funding
ve L HiStopY:" undated (hereafter cited as;Techn@ca1 Assistance Lo e
R . Funding History), Tab B. "The comparison between FY 79 and -

0 percent Sf its resources in the Department of Hqélth,
' - Education, and Welfare were used.for education enforcement

activities. The estimated loss, however, may be too Jow. -In
. FY 79, OCR pkanmed to spend 85 percent of its resources on ‘7

. edication ifsues. Shirley M. Hufstedler, Sescretary of o

Ly : Education, letter to James T. McIntyre, Jr., Director, Office :
" of Management and Budget, Dec. 18, 1979 (hereafter cited'as . = -
‘Hufstedler Letter), enclosed "Detailed Discussion of OCR ‘
Activities ! . - ' ' :

.. \grojected'FY.Bﬁ spending gower is based on chﬁs éstimate_;haf :

-

. . R 3.

17/ A change infthe“st;uctufe of the Education Department
budget would congolidate OCR's FY 84 appropriation with S
'appropviatiog;\fgr program administration andithe Office of the
Inspector Gederal. This has been described as a technical =~ = -
- change “that would maintain OCR's "budgetary .independence." " - .
. Cﬁarlést.'Hea;Pérly, Deputy Under- Secretary for Managment,
* ' Department of Education, statement, Departments of Labor, _
ﬁ- Health and Human Services, Education_amd-Related-Agencies— = ;7 *
- Appropriations-for 1984, before-the Subcommittee on the - , .
=" Department 8 :of Labor, Health and .Human Services, Education, and
o ° Related Agencies-of the House Committee on Appropriations, 98th
. Cong.,[lst‘sehs.(‘pa]1186-(19ﬂ§)-(hergafter'qited.as“EYjS#-
Appropriations Hearings). Funds proposed for OCR, however,
could be-used for'the twg other.programs in the ‘same account. . -
, ' The Department has not’ ruled out' this possibility,.but has said
. - . it.would sgek Congressional consent &o any trgnsfer’ of funds
Jfrom one account to another. ~ Commission staff notes.on
*‘testimony of Charles L. Heatherly before the:.Subcommittee on
. “Labor, Health and Human Seryices, and Education-of the Senate ¥
A o Commit_tee.-bn."ﬂ.'ppropri_atiot}_s"r(in"aintai"ned in Commission files)..

3
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,, _‘-T- H1stor1¢a11y, OQR enforcemeng has been unduly slow, partly o
e e, R . 5. R
because of staff shortages. _§/ The 1977 Adams order, : S e

-

. therefore, requ1red OCR not only to complete certaln act1v1t1es
L 2R

- ..,7. . . Lz t A

'i 'w1th1n spec1f1c t1me frames, But also to‘request the "dd1t10na1 E

';:“ ; Rt p031t10ns compllance would requ1fe. 19/ OGR d1d not rece1ve
T ) v

1¢_ . all the pos1tlons 1t requested to meet the court—Ordered ‘ -.."‘_l.

< [ e ' . L o - ‘ a'\

» °' . e - - L.

f re L patterns and practlces of dlscrlmlnatlon. 20/ It, moreover,_j(

e -

: soon began loslng staff 13 had obtalned 21/ a trend that has
‘ A —— K .. s : R \‘ ’
. S contlnued as table 2 shows. .

. : . LA

RS

el - . . » .
Y s . . L . C -

. e L e k
o T 18/ ‘U.S. Commlsslon on C}Vll nghts.. The Federal ClV 1.Rights
N _' " Enforcement Effort--1974, vol..IIIg To Ensure: Eaﬁaf Educat1ona1v‘f"
: - Opportunity (1975), pp. 12-15 (hereaftér cited #s To Ensure . - . =.°
Equal Educational Opportunity) and Efforcing T#tle IX (1980), '
Ty - pP. 25-26, 39. For a.discussion of specific links between-~ _,'L«g'

. dela;s in OCR enforcement activities and staff shortages, see g
. Budget Report, Pe- 17, me 42, . . .. A

» . : . El

.f, - 19/ -Dec. 1977 Adams/WEAL Oder. ¢ -° - . -~ ' ?7 :'f,_;'

20/ Brown Aff1dav1t at 3—& The order requlred OCR to. conduct
"an appropriate number". of" compliance-réviews to ensure
adequate civil.rights entorcement. .Dec.. 1927 Adams/WEAL Order.
.~ ~at 15, 7 GCR apparently 1nterpre§ed this to mean & substantlally ‘.
enhanced compliance review: ptogr!h' As eyldenceaof its °
compliance with the- order, it cited %272 rev1eWs initiated in

PO 1978 and 560 rev1ews‘1n1t1ated in 1979, - %n Aff1dav1t at ) l
o 25~26. See pp. 30-31 of this report for numbers of rev1ews -
initiated #n more recent years.'- )“ Y L.
’// LY. 1 . at 4 Cl?ffl Affldav1t -at- 13-L4. o R
. A _— - s e . 2 . : ] . ] Ca ) .. . .
A A B R '-.' L e T AP ' : T \ L
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' Table 2
; o o Ny
OCR Full Time, Permanent Staff Positions: FY 1980-84
Fiscal Year Authorized a/ = . Actual b/
. R . . . N ) ~
1980~(HEW) : 1,514 ¢/ & - 1,314
1980 (Education) @ 1,181 o | 1,048 d/
1981 - . 1,098 .- _. - 71,05
1982 1,026, -~ -1,025
1983 . 945 . 913 e/
1984 (Request) - 945 _ —— o i
- a/ Number of full time, permanent staff permltted under
B Congress1onal budget measures.
b/ Number of . full time, permanent staff actually employed by
OCR.. Except as noted flgures are for the first day of the
fxscal year. R s
c/ ‘Based on OCR‘s estimate of resources used for educatxon
enforcement activities in‘the Department of Health, Education,
and Welfare. . .
) S
’ a/ As of May 1980, when the mducatlon Department off1c1&11y
began operatlons. . N . o
[ - . .“ ) ’ A . -, el
e/ As of July 30 1983. : _KA;__“_,r- . S
T SOURCES Ka331e 31111 geley, . Chlef Planning and’ Budgetxng

: _ “Branch,. OQR, interview, Mar. 4, 1982 and telephone interview,
e Aug. 18, -1983 (for FY 80-FY 81 authorized and actiial figures
. * .and FY 83 actual figure);. Harry M. Slngleton, Assistant
*Secretnry for -Civil Rights, Department of Educatxon, lettet t
John Hope III, Acting Staff Director,:U.S. Commission on CiviF—.._
Rights, Mar. 18 19835 Enclosure A (for KY 82 authorlzed ‘and '
- actual. f1gures, FY 83 author12ed f1gur£¥§%nd FY 84 request)

SRR jﬂ-j__;




'324"
In i981,-the éggggtplaintiffs.again aought relief éor-

excecsive delaysﬂ 22/-% By -the time of the ¢ourt hear1ng, OCR
had about two-thlrds of the p031tlons 1t once thought necessary”
to carry out its ob11gat10ns 23/ and lacked. funds to Reep them
all filled. 24/ _A noted, the court £ound substantlal‘
yiobations of its 1977 order and reaff;rmed 1tS'essentia1
requirements, suggestiné they were neces;ary to preserve

. enforcenent manpoﬁer.ﬂ 25/ OCR, however, has lost an

"addltlonal 81 p081tlons in FY 83 and would receive no increase

under the proposed FY 84 budget.

22/ Adams v. Bell, No. 3095-70, Plaintiffs' Motion for Order
to Show Causg (D.D.C. Apr. 22, 1981) Women's Equlty Action
‘League v. Bell, No. 74-1720 P1a1nt1ffs Women's Equity Actiom
League Motlon for .Order to Show Cause (D.D.C. June 24, 1981).

23/ Ihls percentage i3 based on OCR's or1g1na1 request for

. additional positions, its estimate of the perceéntage of ‘
resources used. for enforcement in pducation before the division .

. of the Department of Health, Education and Welfare, and its
‘estimate of the- minimum percentage of those resources needed to
carry out its educdation enforcement obligations. See Brown -
Aff1dav1t at 4; Cioffi Affidavit at 13; Hufstedler Letter. . ’;ﬁ
24/ Kass1e‘€1111ngsley, Chief, Plannlng and Budgetlng Branch,
OCR interview, Mar. 4, 1982 (hereafter cited as Bllllngsley
Interview)., It is unclear whether OCR's original estimate was

) accurate or whether it st111 would have needed.the same number
of p081tlons for Adams compliaace. By FY 82, for example, OCR
was receiving substantlally fewer complaints than when the

order. was' issued. U.S., Department of Education, OCR, "Second
Annual Report," March 1983, p- 17 (hereafter c1ted as OCR
Annual.- Report) :

-

g_/ 1983 Adams/WEAL Order at 2.
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Staff shortages alone do not account for OCR's failures to . .

: meet the deadlines set in the Adams ‘order. ©6/ Agency policies

. . . R .
and management also are important factors. 27/ There have N

. 26/ OCR has.maintained that dec11n1ng staff levels have not

: been a factor in its Adams comp11ance problems or otherwise
weakened its ‘enforcement p program. Commission staff notes on
testimony of Clarence Thomas, Assisctant Secretary for Civil -
Rights, in hearing an order to show cause in Adams v. Bell, ‘No. .
3095-70, and Women's. Equ1ty Action League v. Bell, No. 74-1720,
Mar. 12, 1982 (maintained in Commission files) (hereafter cited
as Thomas Testimony); Joan M. Standlee, Deputy Asslstant -

. Secretary for Civil Rights, Department of Education, interview,
Dec. 21, 1982 (hereafter cited as Standlee 1982 Interview).
‘Scme of the problems OCR has identifiéd, however, could be
minimized with more staff resources. FY. 83 Budggt Report,.

p. 17, n. 42. For resource-related compliance problems, . such

. as deadlines’ missed due to "heavy workload,” see also analyses
developed by OCR contractor in OCR, “Adams Time Frames Study,
Phase II: Case-by-Case Analy31s," May 26 1982. '

27/ OCR, for\example, has chosen to proldng negotlatlons past
the Adams deadline when it believéd a settlement eventually
. could be reached. Thomas Testimony. It, moreover, suspended
-processxng of all cases in a number of categories because they
involved issues which Wwere under review by headquarters.’
EnforclggiTltle IX, pp. 19, 22=24; Michael A« Middleton, Deputy
Assistant Secretary for Civil Rights, memoranda to Clarence -
-Thomas, A831stant Secretary for Civil nghts, and - Reg1ona1
D1rectors, Dec. 3, 1981 (hereafter cited as Middleton
‘Memoranda) It also suspended processing of all employment
} cases when several appellate courts ruled it lacked
. : : Jurlsdlctlon. Enforclng Title IX, pp. 20-22; OCR Comments,
: : 2. For recommehdations aga1nst this procedure, see
'Enforc1nggiltle IX, p. .39; William Bradférd Reynolds 111,
~ Agsistant Attorney General, -Civil nghts Division, Department
of Justice, letter to Clarence Thomas,,A381stant Secretary for
\/C1v1l R1ghts, Apr. 9, 1 982. . <
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been some'changes in these’areas. 28/ Even further .

R

1mprovements, however, %robably would not produce a v1gorous, ! /

‘. well-balanced, t1me1y program of enforcement act1V1t1eé\so long £
- as current staff constralnts perslst. 29/ : _ o ' /
- Complaint Processﬁgg‘_.{' » . - R | ) | '_ ‘ o /

._) e Complaint investigations are a less-effectiye=enforc%ment‘ : /"

tool than compliance reviews. gg/' ggsaiG{Eg complaints, - _/
b

. . 7 .

28/ For example, OCR has instructed reglonal off1ces to
process ‘cases in most "hold".categories established for issues
under 1nternal review. Middleton Memoranda. It also developed
a manual and' provided ‘staff guidance to expéalte processing- of-
Title IX employment cases that had been put on hold- pending a
Supreme Court ruling on its jurisdiction. Harry M. Singleton,
A
. Asslstant:Secretary for Civil Rights, statement before the:
f+ . Subcommitteé on P08tsecondary Education of the House Committee -
Lt ‘7 .on Education and Labor and Subcommittee on Civil and h

e 5. Constltutlonal Rights .of the House Committee on the Judiciary,

[ - ‘May 18, 1983,. p. 3 (hereafter cited as Slngleton Enforcément

' Testlmony)

ce 29/ OCR .estimates that nearly 98 percent of Lts current staff
resources are used for activities requlred by thé /Adams order.|
Slngleton Enforcement Testimony, p. 6. Under the proposed FY
84 ‘budget, - this would mean approximately 20 staff sould be
available for supplementary g alydes of comp11ance 1nformstlo‘;
such as needsg assessments, technical assistance, and other b
: " important activities-not specxfically required by the order, .
¢ 1nc1ud1ng’mon1tor1ng of voluntary remedial plans and State
' agency activities. . - . )
4 E ;

: ég/_,U.S., Commission on Civil Rights: . The Federal Civil 1 .
T Rights Enforcement Effogt--1974,. vol. IV, To Provide Fiscal
o - Assgistance. (1975), p. 66 (hereafter cited as To Provide Fiscal
Assistance); Making Civil Rights Seénse Out of Revenue ‘Shari
Dollars (1975), pp. 59-61; Enforcing Title IX, p. 24; Civil| -
~ Rights: A National, Not a Special Interest (1981), pp. 40-4
(hereafter cifed-as FY 82 Budget ‘Stdtement); "Staff Comments
Annual 0perat1 Plan for Fiscal Year 1982 Proposed by the
Office for Civil Rights,’ Department of .Education," Nov.: 16
1981, pp. 1-2 (hereafter cited as FY 82 Operating Plan
Comments); and -FY 83 Budget Report, .pp. 3-4, 65. For OCR'Ss,
concurrzence with this agsessment see, for example, Sl“alet n
‘Sepfemizr Letter. :

3"
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" héwever, has been OCR's top priority, due at least iﬁ.pgrt'to

. - . ,
Adams requirements. 31/ In the past, OCR repeatedly _
R . L% » -

underestimated the'amoun;aofutimeﬂcomplaigﬁs would:réqﬁire'and,

-

,as a result, did nd‘<§a&e enough‘gtaff to meet its compliance '

_review goals.’ggﬁ, This situation changed in FY 823 priﬁcipaily

o

because OCR received substantjally fewer complaints than
. w - - . : -

expected. 33/~ Increfsed use Qf‘ég;expéd{tég_complaiht

resolution pnocéss alsa majﬁhave freed some staff time for
L . . . » . -

.

- - - ) = L . 6\ . /

31/ The 1977 Adams order required 563 ¢o resolve all
~amplaints within specific timg.frames.f It also estabiished

-time frames for compliance reviews, but did npt specify how

many’ OCR had to conduct. Dec. 1977 Adams/WEAL Order ‘at 13-16.
OCR, therefore, has tended to emphasize complaints p?opeésing.
1983 Adams/WEAL.Appellants', Brief at 70-71. - . L=

N

Y

32/ Brown Affidﬁvit_at'z,;;67§8}'Enforcinggiitleuix, p. 25;

Louis Nunez; Staff Director;, U.S. Commission on Civil Rights,
letter and enclosed staff comments onOffice for Civil Rights
Proposed- Fiscal Year 198l A nbal Operating- Plan, tc Cynthia G.

Brown, Assistant Seéretaf?’for Civil Rights, Department of

Education, Sept. 29, 1980 (herenfter cited as FY 81 Operating

Plan Comments); FY 82 Operating Plan Comments, p. 2.

33/ Maureen Browne, Chief, Reports and Anaiysis'nxaﬁéh, OCR,

“interview, May 10} 1983 (hereafter cited as Browne Interview).

Assuming it would\receive 2,786 complaints in FY 82, OCR -
planned to initiate approximately 80 compliance réviéws. OCR,
"Implementation Plan.for Executive Order 12250," undated™
(submitted to the Department of Justice pursuant to a request-

~ for pléns‘by_Febfuary 1982), pp. %4-5 (hereafter cited as OCR

Implementration Plan). OCR actuallyreceived 1,840 complaints
and began 208 reviews. OCR Annual Réport;-pp. 17, 3. .

a

31° Y
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. compliante reviews. 34/ .
] " )

OCR expects compla1nts to: remaln at about the FY 82 1eve1

in FY 83 and FY 84. 35/ This prOJectlon is qulte uncertain

because OCR does not know why complalnts have fallen off. 36/

- .Even if it is accurate, relative staff allocatlonS‘to__

. o complaihts and other activities, such as compliance reviews, .
" may shift. Recent initiatives limiting management information '

-

- . .
. .

.- 34/ Under the early complalnt resolutxon process, OCR attempts
to mediate settlements bétween parties to a complaint. If a
settlement is reached, OCR does not ‘conduct a full*scale
investigation and,.thus, saves staff resources. An -
unsuccessful mediation effort, on the -other- hand, adds to the
steff time complalnt regolution requires. PrOJecc on Equal
Education nghts, .NOW Legal Defense and Education Fund,; and SRI .
_International, "The Settlement Solution: Assegsing Mediation
as a Tool in the Enforcement of Civil Rzghts," prepared for

- OCR, October 1980, p. 60. Early complalnt resolution was -

: 1nst1£ufed in all regional offices in early FY 82. M1che11e
Craig, staff Reports and Analysis Branch OCR, celephone “
interview, July 6, 1983. OCR does not have . data onn staff time
devoted to medlatlon. Ibid. FY 83 data on the number of cases

{ o where early complalnt resolution was -attempted and- the number '’ <

o . where it produced settlements suggest the process has savedé

relatrvely,lxttle staff time. . It! nevertheless may .be .4 useful -

. option in certain types.of cases. 'OCR repdrts plans to analyze:
.Nexlstlhg FY 82 and FY 83, data to- ‘determine the effectlveness of.

the process. OCR Comments, p. 2. o ' y ;

35/ Browne.Interriew.'-

. 36/ TIbid. .. e




ta

S

Y

s .
make reliable'projectiohs in this area very difficultl 37/ -
Compliance‘and Othet Reviews_ 'i} :

OCR has found' that its»compliance reviews produce twice as

[

ﬁany'remedies and benefit six times as many victims of_-' .
discriminatiop a; its cooplaint_investiéatioAs. §§/7-ﬁerie&s .
- \ o c s ' '

\areaespecially vita} to enforcfng_the rights of 1ow-income and
of noannglish speaking'fndiViduaLs, who tend not to fife

complaints. 39/ Lack of resources in this area, therefore, has -

371/ OCR for examp le, ceased collect1ng information it
formerly used to estimate how much 1nvest1gator .time 1ts
expected- complargts casalpad would require.  Ibid. Such .
information might suggest that more or less staff time would be
absorped by complaints in FY 83 and FY 84 if retelpts‘remaln at,
the FY 82 level. OCR.plans to implement a new system which it

believes agaln will permit such estimates in the fututre. OCR~ v

Comments, 2. OCR also no longer estimates the staff
resources 1t w111 use for each type of ehforcement activity.
FY 83° 0perat1ng Plan. - For the need for such estimates to
assegss OCR plans’ and resoﬁrces for carrying them out; see John
Hope .III, Acting Staff Dlrector, V.S. Commission on.Civil
Rights, 1etter to Harry M. Slngleton, Agsistant Secretary for
Civil Rights, Nov. 17, 1982, pp. 2-3 (hereafter c1ted as OCR ,
'_'Issues Letter)'

. Ry
38/ Roma J. Stewart, Director,. OCR, Department of Health,
Educatlon, and Welfare, response to Commission staff request
"for 1nformatlon, Feb. 8, 1980, cited in Enforclnggiltle 1X,

- Ps. 24. See also OCR Annual Report, P- 22.‘u .

| o .

39/ For OCR views to. this. effect, see OCR, MSalaries and

. Expenses," undated - (prepared for Febtuary 1981 appropriations-
hearings), p. 326; Cynthla G. Brown, former Assistant . Secretary
for Civil Rights, interview, Mar. 10, 1981; Clarences Thomas,
‘Agsistant Secretary for Civil. nghts,vlnterv1ew, Feb. 22,.
"1982. The Adams order requires reviews' to protect groups
'underrepresented by -compldints. * See Dec. . 1977 Adams/WEAL Order
at 16 1983 Adams/WEAL Order at 10-11."~ :

LI

@
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been a maJor Comm1881on .concern. 40/

From FY 80 rhrough FY 82 dec11n1ng resources led OCR to

‘e e

plan fewer\gompllance reviews ehch year. 41/ Whereas OCR

planned to begrn\256 reviews 1n FY 80, 42/ it planned to

. allocate enough staff for approxlmately 83 new rev1ews in FY

L} s

81. 43/ For FY 82, 1t ult1mate1y prOJected 78 new

¥eviews. 44/ These plans would have prov1ded for new reviews -

of: fewer than 3 percent of the school systems and. postsecondary

inyestigated for serious violations of major.ciyil rights
. s, Y B ._ : . - . -
. . . e . o ' . A

'-40/ To. Ensure Equal Educational: Opportunlty, pp. 61—62
.Enforcrgg:fltle"Ix, PP» 25—26 40; FY 82 Operatlng Plan

Comments, pp. 7-8; FY 82 Bq;get Statement, p. 46; FY 83 Budget
Report pp. 16-18;.0CR Issues Letter, pp. 2-3. S

41/ FYﬂ83 Budget Report, pp.; 16-18. .

~ -

42/ u. S., Department of . Health Educatlon, "and Welfare,_"FY

fl980 Annual Operdting Plan--Educatlon--Comp11ance Review _
. _Issues," unpublxshed undated revision (sent to Commission
" staff on Feb." 1980). ‘For -delays in carrying out thes3e

plans and Comm1881on views that additional staff hight be

- required, see Enforcing Title IX, pp..25-26, 39-40.

43/ In FY 81, OCR stopped phbllshlng‘estlmates of the numbers

-pr rev1ews it would begin. In response to Comm1881on staff

comments, however, it publlshed averages of the amount of time
rev1ews ,addréssing eath type® of comp11ance problem would take.
" OCR, ‘MAnnual Operating Plan for Fiscal Year 1981," 46 Fed. Reg.
5034 5038 (1981).(hereafter cited as FY 81 Operating Plan).
* Fr these, staff estlmated the number of reviews CCR could be
x§:pted te 1n1t1ate. : . - :

\

1

44/ oC lementatlon Plan, p. 4. OCR plans publlshed in
Match 1982 1nd1cated it could be expected to begin somewhat

* fewer. new reyiews. ~OCR, M"Annual Operating Plan for Fiscal Year

.1982," 47 Fed. Reg.: 9900 9903 (1982); FY 81 Operatlng Plan, o
P 5037 FY 83 BudEeE Report, P 17.:‘/ i ) o

‘;':;;;; é;ﬁl
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. requirements. 45/ As noted, the agency substantially exceeded

1

its FY 82 projection, actually initiatlng 208 reviews and .

completlng 240. 46/ Even w1th this enhanced rev1ew effort,

however, it still was able to cover only about 8 percent of

rec1p1ents apparently 1n;severe noncompllance. 47/ .

- -

“bomplaintareceipts have ‘continged to decline. 48/ It is

o~ : ! . - .«

unclear whether OCR's compliance reviews can be'expected to

. B

1ncrease accdrdlngly. 49/ In FY 83 OCR probably ma1nta1ned if.

g

not exceeded the FY 82 level. '50/. Desp1te decllnlng

. T . ° oy
)

.- A -

45/ OCR, "Data Elements for FY 1983 Compllance Reviews and
Remedial Plan Monitoring," Junme 30, 1981 (hereafter cited as -
Compllance Review Data Elements). This analysis, developed for&
FY 83 budget proposals,:was based on OCR survey data. It
classified 2,526 rec1p1ents as "in severe noncomp11ance and,
on this basis,’ estlmated the percentage of need OCR's

compliance reviews ‘would meet atcprojected budget levels.

46/ OCR Annual Report, P 23, OCR also exceeded 1ts “FY 81 .
proJection, actually. beglnnlng 138 new comp11ance rev1ews that
year. OCR Comments, p. 2; OCR Annual Report, p. 22.,

47/ This percentage 1s based on OCR est1mates~of stat1st1ca11y
probable violations in Compllance Review Data- Eléments. OCR
staff could not provide an update of th1s cruclal needs - '

.. assessment. . ™

-

’ ] 4 .
48/ Second Quarter FY 83 Management Report, p. &.
49/ As of March 1983 OCR expected to\\Eg1n sllghtly fewer new
rev1ews (700) than it began in FY 82, but indicated re ‘could

e 'started if its complaint workload declined. FY SZSt)

- Appropriations Hearings, p.: 1221. (information submitted for the

. In September 1983, OCR reported it planned more o

ews for FY 83 and FY 84 than were planned for FY ‘80.(256).

It, however, did not 1nd1cate the number of rev1ews plapned.

OCR Comments, P 2. . 'j R : R S .;,'- L

1~, ol

3

50/ As of the end of the thlrd quarter of ‘FY 85’ OCR had begun

! omsite 1nvestlgat10ns in 204" reviews.. Singleton September 1983
‘Letter. This is almost ‘a8, many as OCR began dur1ng thegwhole

of FY 82. OCR Annual Report, P 23 .

| | i 35
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complaint receipts, however, OCR expect%vno great change™ ‘in -

. . . _ S / L o

the level of its compliance review effo%t in FY 84, 51/ ' N

. e o o . — .
U . ' | -
' v . l = .
© | presumably because staff -resourcec also have been declin;ng
. / .
. -» iy

asteadlly wh11e other demands pn them are scheduled to

I -

. s - increase. Spec1f1ca11y OCR proposes/to use staff for techn1ca1

/, -

~ s as51atance act1vit1es formerly carrled out by contract

personnel. 52/ 1If these act1v1t1es/remala at:all comparable in. =
v'.q s s ' ’
%cope and klnd, it is d1ff1cu1t to/see how they will’ not 11m1t
, ! . ‘

’ ; - . -

staff resources now available foj/%ompllance rev1ews. 53/

°.
’

E Other factors‘also may hlnder progress 1n OCR's compllance
- rev1ew eff:rt. For'example, fupds or1g1na11y expected to

: support staff ndq~3ay have to'Pe used for unbudgeted o )

surve;; and changes in 1nformatlon systems requlred by the new

1 o -

" Adams order.. In addltlon, ?CR may be requ1red to 1norease‘

other act1v1t1es it mlnlmlzed to save zesources durlng the.last

!:/’ - e

a

i 51/ FY 84 Approprlatlons Hearlngs, P 1221 (1nformatlon '
‘ submltted for the record).

, 52/ OCR FY 84 Budget, p. 276. ;

. . . Co, vt ,

' 53/ "OCR has sald/compllance reviews, w111 not be affected., FY
£ Approprlatlons Hearings, p. 1219 (testlmony of Harry M.

Slngleton) | _ L o <ﬁ;>>v -
Pl o . T Y e T
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severai'years. 54/ . ., ) _
bResources'for,folrowup revieﬁs to ensure thet complianee 1

plans.actnalfy are carried out apparently-will reméin L

1nadeqwate. 55/ Court;prders re;u1re OCR to monitor g ] 'i

K}

_ 1mp1ementat10n of hlgher educatlon desegregatlon plans and - .

.' 2 . -
p&ansato ensure equal educatlonal opportunlty for language

. m}norlty children. 56/ In FY 82 OCR expected these

T

commltments would leave the‘equ1va1ent of only Slfull_time

‘e

- . . .
o . . . .
. o

investigators to monitor all other remedial action plans

‘-
o, . . . ) -

54/ OCR formerly was required to review the Title VI
compliance status of all prospective recipients_ of Emergency
School Aid Act (ESAA)'grénts; 20 U.s.C. §3200 (Supp. V 1981)
" (repealed effective Oct.’ 1, 1982). These pregrant'reviewa '
often obtalned prompt corrective action and focused OCR . o
atteng}on on problems it otherw;se mlght have ' neglected. fo .,\
Ensuré Equal Educational Opportunity, PP- 96-97 360, Cynthla _

* G. Brown, former Assistant Secretary for Civil Bights,” .
- Department of Educatlon, statement before the Subcompmittee on C
‘Civil and Constitutional Rights of the House Committee on the
Jadtclary, ‘Sept. 9, 1982, pp:36-7. Requlred pregrﬁnt reviews
ﬁhmier ESAA were e11m1nated by the inclusion -of the* program in- .
the ‘education block grant. Educatlon Consolldat1on and
Improvement Act of 1981, 95-Stat.  463; 480 (1981). OCR since

. has conducted conslderably fewer _pregrant reviews because it-

- 'lacked resources to conduct such reviews where not spec1f1ca11y,,

~ required.’ OCR Annual Report, p. 30; Krlstrne M. Marcy,
I'Dlrecgpr, Planning and .Compliance Operatlons Serv1ce, OCR,
interview, Mar. 5, 1982 (hereafter cited as Marcy 1nterV1ew)
A bill to reauthor1ze ESAA as a separate program, which could”
_require OCR to resume substantlal pregtant act1v1ty, is under
'con31deratlon in Congress. H.R. 2207; 98th Cong., 1st Seds.
(1983); S. 1256, 98th Cong., lst: Sess. (1983). “For the:
importance of thls measureh see - John Hope III1; Actlng Staff
Director, U.S. Comm1881on on Civil nghta, letter: to Danlela

'.'Patrick Moyn1han, u. S. Senate, June 22 1983. ©

v

»

K

“;'f .-55/ For the need for 1ncreaaed OLR followup, ‘see To- Ensure -
Equal Educatxonal Qpportunlty, PP. . 83-84 FY 81 0perat1ng Plan

Comments, p. 1; FY 82-Operating Plan. Comments, pp._ 5-6; FY 83
Budget Report, p. 21.H‘¥": . "f s C o




. - . . . s : - .
. resulting from previous OCR investigations and §9-Stete agency

L o ) © . _
plans fcr aksufing'civil rights compliance in' vocatiomal

' educat1on. 57/ Wlth 80 11tt1e staff t1me avallable, OCR d1d
not systematlcally follow up'on remed1a1 plans in FY 82 or

.prOJect such act1v1ty for FY 83. 58/ The proposed FY’ 84 budget :;.

g 1
alludes to remed1a1 plan mon1tor1ng, but suggests resources not

\;equxred to cpmply-w1th court orders w111 be used fOr ,
\ "q - . . ] .- l,. . M 3 . . . \ ]

-

- .

-
-

L 57/ FY 82 Operatlng Plan, P- 9902. . Guldellnes 1ssued Qursuant
- to the 1977 Adams order require 'a number of specific State.
‘agency activities to emsure Title VI, Title IX, and Section 504
compliance in vocdtional education programs receiving Federal
funds.' 34 C.F.R. Part ‘100 Appendix By SII(B) (1982). OCR '

reports it is:reviewing State agency activities regarding - °
compliance with all three statutes but’ enforcing the guldellnes
» - only as regards Title VI because it believes. Title IX and : -

Section 504 regulatlons must’ be amended to authqrize the State
) agency requlrementa in these areas. OCR Comménts, p. 3. OCR
S . has held this-view" since the guldellnes were published in -
' 1979. 44 Ped. Reg. 17163 (1979). It reporta proposais to make -
" the requisite ‘regulatory changes but no- expected publication’
- date: OCR Comments; p. 3.
- 4 For the -importance of holding State agenc1es,accountab1e
v - for ensuring civil rights compliance by the programs to which
- they distribute’ Federal funds, see U S., Commission on Civil:
‘nghts. The Federal Civil Riglits’ Enforcement Effort--1974,
vol. VI, To Extend Federal Financial-Assistance, p. 809; To
Ensure- Egual Educational Opportunity, pp. 111, 384; and:
"Comments on Department of Health,. Educatlon, and Welfar°
Proposed Guidelines on Nondiscrimination in Vocatiomal
Education Progtams,” Feb. 7, 1979. For concerns about the = ..,
small FY 82 resource allocation to monitoring State .ageuncy
comp11ance and the p0881bllity that resources might ‘not be
“.available for remedial plan monltorlng, see FY 82 Operating
: Plan Comments, P 6. ; . _ R

,58/ ‘Marcy Intervxew, FY 83 0perat1ng Plan, p. 1792“. The FY 83
' Operating Plan refers to monxtorlng of court-ordered remedial
- ‘plans, but not. to plana OCR negot1ated as ‘a result of its own -
luvestlgatlons. . v o o
K ‘ 3 N L . N . s .
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technical assistance instead. 59/ ¥ : '_- .

Technica)l Assistance B

s . v . . > . . ’

Technical assistance to _encourage voluntary'civil rights
‘. = / - r

compllance 1s a Key component of OCR's enforcement

program. 60/ ThrOugh reglonal technical. 8381stance ‘units and
\_‘ 1\ ~-\
special projects'cag;ied out under contract, it has provided - -
expert adyice on resolving compliance problems and meeting . .
. " B . ! B L - hd ) '
« requitements. without undue costs. 61/ Despite the importance
N . S Daaasl .
of this effort and ‘its‘consistency with the, .

° Y

59/ OCR FY 84 Budget, pp. 275- 76. - The basic description of
oCR operatlons in the budget Justlflcatlnn cites court-ordered
monitoring and states, "In addition, the Office for Civil - |
Rights monitore the ‘plans of those whose efforts towards °n.{
, - .compliance with laws and- court orders will be implemented over .
s an extended period of time.' . Ibid., p. 275.-. The
justification, however, also states that, under the proposed FY
84 budget, "OCR will hage the resources to meet the basic .
requlrements of the various court orders relating- ‘to the
"Office's operatlons and to undertake. #sizable technical .= = .#°
‘ assistance program.” Ib1d., p. 276. There is no reference to
o monltor1n§ not required by court orders. OCR g proposed FY 84 .
- Operating Plan réfers te such monjtoring, but offers no

»

. 1n&1cat10n it Virl not be more systematic than in’ the _past. . .
_ OCR,. "Annual Operating. Plan for Fiscal Year 1984 ," 48 Fed. Reg.
o 34095796 (1983) ., . o :

’ 60/ OCR Implementatxon Plan, p. 7; FY 83 Operatlng Plan,

. ~1792) OCR technical sdssistance efforts, focused mainly ‘on ~
Se t10n'504, have_ 1nc1uded prlnted materials,. workshops, ~onsite

' consultations and ‘training sessions; and other . communications
“designed to equip education institutions to’ comply with their -
civil rights ob11gat10ns and. 1nform protected gr0up8 of chelr '
rights. OCR Implementatlon Plan, P- 7. For the general '
importance of outreach to organlzat1ons that must. comply’ w1th,

»

)A_ \ and groups. that are protected by,. civil rights’ laws, see To T
\\ Provide Figcal A881stance, pp. 67-69; Enforc1qg T1t1e IX L
po -410 ) 'I . o - . . P

N .

61/ For achxevements in. these areas, see, for example, OCR
Reg;onal Techuical: A°-;;13tance§teff,."l~"‘l 82 Annual. Report," L
(hereafter cited;as Regionial Technical Assistance Report) :

ERIC

Aruitoxt provided by Eic:
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' reglonal techn1ca1 asslstance unitse 64/ Contract funds v

- on Civil nghts, May 16 -1983, Enclosure B (hereafter cited as.

.

Lot
. Sg

-y

. . S
-administfation's generalrenfoxcemen hllosophy, 62/ budget ),

constrsknts cons1stent1y have narrowed OCR’s technlcal

asslstance-plans. 63/ .

. J . ,‘ 2. .- o .
In Fg;Bl OCR ‘had approxlmately 21, professxonal stpff 1n its

.~

supported a much larger effort but only about twq-thlrds of :

. ) \'i N

what OCR or1g1na11y planned 65/ Whlle reglonal techn1ca1 . .f'

A
Lot . . LI
. . o

‘.- . .
“v L . . . -

62/ In. c1“11 rzghts and other areas, the admlnlstratlon has )
stressed 1ncreased rerlance on State and local enforcement, a-,: ‘
more conc111atory Federal approach, .and "good fsith'" voluntary . '
efforts t. comply with the laws. u. Ses Executive Office of .the
Pres1dent, Offlce of Management and Budget, Spec1a1 Ana1j51s J:
ClVll,Blghts Activities, February 1982, pp.. 5, 12-13. -~ -

© Technical . asslstance ‘designed to enhance State and. local c1V11
- rights. cspabllltres and encourage institutions to resolve

problems before" they trigger -an- 1nvest1gat1on 1s cons1stent

w%th this or1enga ion. ° _ ) . " . et
\63/ For previous cerns about dw1nd11ng OCR techn1ca1 _
“assistance. funds, see 83 Budget Report, pp. 18- le - -2~?>;w

64/ Harry ‘M. S1n31eton, Ass1stant Secretary for ClVll Rights,
Tetter to Kathryn Baer, civil rights analyst U.S. Commigsion

Singleton May 1983 - Letter) - “The regional units were I -

. established to prov1de Section 504 technlcal assistance.~ In FY
" 82 they» began extending the1r altivities to Title VI and Title

IX complxance-;ssuea. . Ibid.. The amount of training staff have
recelved in such 1s3uesu1s unciear..#OCR Commenrs, ‘PP 3-4, - L

65/ OCR or1g1na11y budgeted $8 1 m11110n for technlcal - R

‘ s

_assistance in.FY 81.  Maurice- Cllfford D1rector, Program .

Review and Assistance Serv1ce, OCR, 1n-ervrew, Mar. 5, 1982.- }
(hereafter cited as Clifford. Interv1ew) "% This.would have been T
the lowest expend1ture since OCR begaﬂ its techn1cai agsistance- ..
. program. - Technical Asslstance Fundlng H'story, OCR flgures%on
funds actually. commltted range- between $4.8 mlllrén ‘and~just:
under -$5.2 million. ~Clifford Interview; Harry M.Singleton, i:
Asslstant Secretary for Civil Rights, letter o Kathryn ‘Baer, -
c1v;1 rxghts -analyst, U.S: Conmission on Civi ngnts, Mar. 31,
1983 (hereafter c1ted as. S1ngleton March 1983 Letter)

I




.

assistance staff increased somewhat inFY 82, 66/ funds for new
Eechnic&f-assistange,cbﬁtracts ghrank.drastically._ OCR B
.ufcigetely had only 6;5\perceﬁt_gf the fuﬁds'it originally.
.expected, nearl& 90.percent ieaﬁkthan‘it actually committed the
preceding year. §1/ Two-thirde of thertechniqgl assistance
projects planned for FY 82 were caneelled.‘68/ téthers,
“including an 1n1t1at1ve to 1mprove State agency part1c1pat10n.r
in resolv1ng‘c1v1l rlghts compllance problems, were scaled back
substaptlally. 92/ < :
for FY 83 OCRurequested just under $L;4‘mi11ioﬂ for
technicel ;ssrgtance_and again announced.planS'tp focus on
:1~reasrng State and,iocal ageney ievolvement. 70/ Aelof_

.ugust, 1983, however, OCR had not taken official steps

..

66/ As of the end of FY 82, OCR had 31 profe831onal staff
a831gned to its regional technlcal assistance units. -
Singleton, May 1983 Letter. During most of FY 82, however, 7
- of the 10 regiongl units functiomed with only 1 or 2
professionals. Reglonal ‘Technical Assistance Report,
P 2o _;/,,.4 ‘ .
o .
61/ - Original OCR plans were based on about: $8 million for FY
82 technical assistance contracts. Clifford Interview. OCR -
actually commxtted $568,047. Singleton March 1983 Letter.

‘

. 68/ Cl1fford~1nterV1ew. | . . 4 o
69/ bed. For further information on FY 82 cutbacks in OCR's
technical’ assxstance program, see FY 83 Budget Rep_rt, PP.
19-20.

79/ OCR, "Salaries and Expenses,' undated (prepared for March
1982 appropriations hearlnga), p. 309; FY 83 Operatlng Plan,
pp. 1791, 1793.-




:towardbawarding'new teonnicai assistsnce eontracts.'llj. Nor
j had regional technieai assistance staff been increased to
ofﬁset tne loss of contract personnel. iThe.units,'inifaet, hddt'
'lost staff since the beg1nn1ng of the year. 72/ - !
OCR's proposed FY 84 budget reflects plans\to rely\malnly o
'on.staff”for technlcaltasslstance and prom}ses &J s1zsb1e_
broéram; 73/ SinceZOCR st best wiil Se sble Uo-maintain;its

present stafflng 1eve1 'how 1t could carry out tLese plans

wlthout curtailing other activities is uunclear. 74/ ‘ u"

cud

71/ Before awarding contracts, OCR, like other Federal
‘ agencies, must request proposals from prospective contractors.
No such request has been issued. - The only technmical asslstarce
contract funds spent have been: $15 000 shifted £rom OCR' s
“account to a departmental contract for materials d1str1butlon.
Thomas Esterly, Director, Program Review and Assistance f”
~ Service, OCR, telephone ‘interview, July 14, 1983 and telephone
interview, Aug. 19, 1983 (hereafter cited'as Esterly August
interview). OCR reports 1 technical assistance initiative; -
_using staff resources, in FY 83. This involved agreements to:
carry out cooperative act1v1t1es concluded with 4 State.
" agencies and'under discussion with several others. OCR
Comments, ps 4. -Such’ agreements provide for exchanges of
information. Slngleton ‘March 1983 Letier. OCR officials did
not fully explain why the agreements were regarded as
essentially technical assistance efforts. Standlee 19&3
Interview. : o : ' .

'72/ As of July 23, 1983, the regional units had 4 fewer',
professlonal staff than they had at the beg1nn1ng of FY 83.
: OCR Comments, pPe 4.

73/ _OCR FY 84 Budget, P 276. C

.- 74/ OCR has said it will use. staff freed up by 1ts decreas1ng
complalnt work load. FY 84 ApprOprlatlons Hearlngs, p. 1219.
(testimony of Harry M. Singleton). . Since approx1mate1y the
same number of complaints are expeeted in FY 84 as in FY 83, it’
is unclear how OCR could have staff for a. 'sizable" techn1ca1
ass1stance program and, at the same time, maintain progress in

“its compliance review effort.

3

‘1;2  .; !~fd.\i.
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Staff-availability'is'not the only;question these proposals
raise. OCR fox example, has relatlvely few mater1a1s to

supplement staff tra1n1ng or structure a formal technlcal

B4

-assxstance program. 75/— Lacklng staff expertlse to develop

them, OCR ‘has sa1d it w111 use contractors. 7b/ The prOposed O

e 'FY 84 budget, however, spec1f1es no funds for techn1ca1

1

ass;stamce contracts; 11/ In tecnn1cal assistance, therefore,

as well as in other, areas, OCR's ability to-sustain, let alomne

‘increase, progress in its enforcement program without more than

- prooosed FY Sﬁfresources is doubtful.

o

oo

75/ Standlee 1983 Interview. OCR has wanted to develop = -

: jreglonal technical assistance resource collections but lacked
;. the necessary funds. Thomas Esterly, telephone 1nterv1ew,
; Apr. 24, 1983.°

76/ Standlee 1983 Interview; Slngleton March 1983 Letter. OCR

also- plans to develop five technical assistance training ™ S
packages in—house. Esterly August interview.  According to the
current schedule, however, none of these would "be ready for_use

"befoge the last quarter of FY 84. OCR Comments, ps 4.

117/ "OCR said it expects. to have approxlmately $600,000 for
such contracts under the proposed FY 84 budget. FY 84
Appropriations Hearings, p. 1219 (testimony of Harry M.
Slngleton) This, however, would be inconsistent with the .
budget Just1f1¢8t10n because it would be. a substantial ‘increase
over actual spending in FY 83, whereas OCR's $2.8 million

. decrease in coverall funding has been Just1f1ed largely by.

. savings to be realized in the technical assistance area. FY 84
" Appropriations Hearings, pp. 1184 .1188 (testimony of Charles
L. Heatherly) , S

]
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DEPARTMENT OF HEALTH AND :zzﬁﬁ SERVICES
J 000 co .
1. OFFICE FOR CIVIL

, Enforcement Responsibilities . ; /”,
X =5 -
uman Serv1ces fiice for

_The‘Depar ment of Health and

7

le for enforc1ng the/

'_prohibition against race;/sér, handlcap, and age
o

_f'th- Ciﬁierzgh Act of 1964 s :/
Title X of the Educa on Amendments of" 1972 2/ 8 ctlon 504 of

the/R hab111tat10n Act of' 1973 3/ and the Age Dlsprlmlnatlon

.y

Act\of 1975. 4/ /It must ensure. kpmp11ance w1th these laws by

approx1mate1x/230 000 recaplents of departmental unds,'v

N 4

including hospitals, extended care fac111t1es, various types of
. ] . ~ . - . . M ]
community ‘health centers and clinics, health-related training =

./ 4 . " - . . .. . 3y " .
programs, public assistance-agencies, adoption agenc1es,‘fosﬂbf“
Ve ‘ .

S . C & ]

1/ 42 U.S.C. §§2000d-2000d-6 (1976 & Supp. V 1981).  Title VI
proh1b1ts d1scr1m1nat10n on -the basis of race, color, or ,

national or1g1n in any program rece1v1ng Federal f1nanc1al
_ass1stance. -

"2/ 20 U.5.C. §§1681-1686 (1976).. Title. IX prohibits ex

d1scr1m1nat1on 1n federally-a831sted education pr grams.

3/ 29 ‘v.s.c. §794 (Supp. V 1981). Section 504 p oh1b1ts

_ d1scr1m1nat10n on the basis of handicap in all _
»~federa11y-ass1sted and federally—conducted programs. :, °

-

4/ 42 U. s .C. 556101-6107 (1976 & Supp. V. 1981). -The Age
Discrimination Act prohlblts discrimination betause| of age in
aprograms rece1v1ng Federal f1nanc1a1 a1d.g,

o | -
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care homes, day care and senior citizens centers, and nutrition

; progfamé! 5/ OCnglso iS'réspoﬁéih}é fér.enforcing civil ~.
riéhts réquiremeﬁhs'éohtaihedlinﬁa:numbéf of étdtutes -
- : , .
authorlzlng spec1f*c 8331stance programs 6/ and in most of the S
health and human:ferv1ces block grants._7/ It'8331b£s Health

and Human Services offlces ‘that admlnlster funds to 1ncorporate

civil right concerns in their -program rev1ews..§P
o Cd t .

5/ U.S., Department of Healt aﬁB*Human Serv1ces, Co

"Justlflcatlon of Appropriati ,,Esttmates for Committee on

Approprzatlons, Fiscal Year 1984, Departmental Management,

Office for Civil nghts," undated, p. 109 (hergafter c1ted as
“\ OCR-FY 84 Budget) % .

-6/ These specific provisions are found in the Pub11c
Telecommunlcatlons Financing Act of 1978 47 U.S.C. §398 (Supp.

- V,1981), which prohibits employment discrimination in public '
broadcasting; the Public Health.Service Act of 1970y 42 U.S. C..
'§292-d (1976), which prohibits sex discriminatioft*fn admissions
to. health tralnlng programs funded under the act; ‘and Title Vi
of the Public Health Service Act, 42 U.S.C. §291c(e) (1976),

? which prohibits discrimination in health care services by

i ’ facilities a331sted under the H111—Burton Act.

‘ 7/ In addltlon to the maJor civil rlghts laws cited above,
y ' “there are specific prov131ons prohlblting dlscrl ination S
: because of race, color, national origin, sex, h ndlcap, age, or s-s
- re11g10n in the block grants for preventive health services, o

alcohol and drug abuse and mental health, primary care, and
maternal and child health services. 42 U.S.C. §§300w-7, 72
-300x-7 300y-9 and 42 U.S.C.-§708 (Supp. V 1981). -~ - C
Dlscrlmlnatlon on all these bases except rellglon also is
prohlblted in block grants for community services:and low—..
income home energy ‘assistance. 42 U.S. C. §8625 and 42 U.S. C.,
;59906 (Supp. vV 1981). ) ‘

‘8/ u. S., Department of Health and Human Serv1ces, Office of
‘the Secretary, "Office for Civil- Rights: Statement of
Organization, Functions, and. Delegation of Authorlty," 47 Fed.
Reg. 20032-20034 (1982) ' -
-
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" the ‘Age Disqrimination Act by all Federal assistance

- agencies. 2/

in addition, it is responsible for coordinating enforcement of

7/

Te .

‘The Commission'previously has found that OCR 1acked-.
.. . + T e . . .
sufficient staff to meet these vast responsibiiities. 10/

S1nce FY 80 OCR 8- staff resources have dec11ned stead11y,

sér1ous1y underm1n1ng efforts to address long-neglecte&

_—r e —--——

-9/ U.S., Department of Health and Human Services, 0ff1ce for

.Civil Rights (hereafter OCR), "Annual Implementation Plan"

: undated (submitted to the ‘Department  of . Justice' pursuant to a
. request for plans by February 1982), p. 2 (hereafter cited as .

OCR Implmentation Plan) This respons1b111ty otiginally was
assigned by statute to the Secretary of Health, Education, and

.Welfare. 42 U S C. §6103(a) (1976 & Supp. v 1981)

10/ U.s., Comm1ssion on C1v11 nghts. The Federal Civil Rights

_-}hnforcement Effort=-1974,. vol, VI, To Extend-Federal Fimancial
" .Assistance (1975), pp. 129-30 (hereafter cited as To Extend

Federal Financial Ass1stance) and-The Federal Civil Rrghts

.Enforcement Budget: Fiscal Year 1983 (1% ), P-. 23 (herearter
‘c1ted as FY 83 Budget Reporn)

v :
llL/fOn reviewing an earlier,draft of thie chapter;IOCR

.disagreed that lack of staff has undermined its enforcement

capability, maintaining that it has new, more. efficient methods

. for eliminating discrimination. Betty Lou Dotson, Director,
OCR, letter to Linda Chavez, Staff Director, U.S. Commission on

Civil Rights, Oct. 7, 1983, p- 1 (hereaften cited-gs’ Dotson o
Octgber Letter). It cited various examples, 1nc1ud1ng

- .expedited complaint reegolution procedures and more. narrowly

focused reviews.. Ibid.; Marcella Haynes, Chief, Special » . .

- Projects Branch, OCR, telephone interyview, Oct. 21, 1983

(hereafter cited as Haynes October Interview). As d1scussed
later in this chapter, there are unresolved questlons ‘about- the
effectiveness of these, initiatives. _For examples of other-OCR

~initistives warrant1ng further ‘evaluation, see Betty Lou .-
Dotson, Director, OCR, statement and 1nformatlon submlcted for

the record Departments -of Labor, Health. and Human Services,

" Education, and Related Agencies Appropriations for .1984, before

the $ubcommittee :on Labor, Health and Human Services; - )
Education; and Related Agencies of the House Commlttee on: ’
Approprlatlons, 98th Cong., lst Sess. (1983), pp. 1218,

1227-28, 1230, 1236 (he;eafter c1ted as Dotson ;estlmony)
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yeag? these efforts have been further 11m1ted by agency
“enforcement polltles.' Resource’ constra1nts and pollcy problems'
\
also have comb1ned to h1nder OCR responses to demands and

. @
. opportun1t1es\regard1ng State-agency c1v1l r1ghts-act1v1t1eau

—

and coordination. These def1c1enc1es generally would perslst"

under the- proposed FY 84 budget and OCR's operat1ng plans,

-

'b leav1ng the burden of combatlng many serlous Fed@ral c1v11

rlghts v1olatlons to_pr1vate 1ndrv1duals.

. . - [}

. - Budget Totals

L

. L _
For FY 81 over $21.9'mi11ion was requested for OCR to
launch_ a strong enforcement effort in health and human serv1ces

programs, 12/ a 10. 4 percent 1ncrease over FY 80 fund1ng for o
. .8 - . L
, this purpose.’ As table 3 shows, OCR rece1ved only $l9 7
o 2 .
mllllon (10 percent less than it had in FY 80) Desp1te

o

increases during the last 2 years, OCR stlll has not reached B

;

12/ Roma Stewart; D1rector, OCR, statements -in ClVll ghts

| . 1ssues’in Health Care Delivéry, a consultation sponsored by the * . ;*
- U S.,Commlssxon on Civil nghts, Washington, D.C., Apr: 15-16, S

»1980 ps¢ 39 (hereafter cited as Stewart Statemenmts). This
request was scaled back to $20.1 million after: the current
adm1nlstrat10n took off1ce. Dotson October Letter, Pe. 2. '
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. | Table-3 o ;
'@ . OCR Budget Totals: FY 1980-84
‘ (in thousands of dollars) o e
Fiscal Year S ' Appropriation 2/'
Co Co ?ﬁﬁnuallzed)
1980 b/ .- .. $22,004
1981 - ' o T 19,770 TN
’ ‘ . ., . ) ) : ° PN ’ . R
1582 ; 19,716
- .y o _ S S
1983 L - - 21,513
" 1984.(request) | » 21,713 "

‘e .

BN

) a/ Fxgures represent what” OCR could have spent dur1ng a whole
“fiscal year under each spending ceiling. - Except for FY 82,
they include $2,350,000 transferred from the Social Securlty
trust fund. 'In FY 82, $2 256 000 was transferred ‘from -this

fund.
LN b/ After the d1v181on of . the Department of Health, Educatlon
‘ and Welfare. - .

SOURCE B tty Lcu Dotson, D1rector, Office for Civil nghts,

Department of Health and Human Services, letter to Linda -

Chavez, Staff Dlxector, 'U.S. Commission on Civil nghts, Oct;q
’ 7, 1983, p. 3. T

' - -

el
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the level it orlgln;>ly thought it needed to 1n1t1ate an .-. f
.effect1ve program. 13/ ‘ o - LT
No formula has been developed to determ1ne wﬁéther these

-1ncreases have compensated for the long-range effects of

'.Lnflatlon., Congresslonal Budget 0ff1ce’Gross National Product

def1ators, wh1ch are used in budget analyses, do nqt-measure

riSing costs in the Federal;;ector precisely.”;&/..They, o \

nevertheless, may provide an approximation'of trends'in
"enforcement resources, ¢ With’ adJugtments us1ng the appropr1ate
-Congresslonal Budget 0ff1ce formula, OCR would appear to pave

-had about 20 percent’ less actual spend1ng power in FY ‘83 than '

&

“in FY 80. 15/ . .

) ! T ' \
.13/ . The FY 81 request: mlght not be a re11ab1e measure of GCR' g’
current needs. - The. agency ig- rece1v1ng fewer comp1a1nts than
~ in FY 81 and. has adopted exped1ted procedures for resolving"  _
- some of them. OCR FY 84 Budget; p. 113; Dotson Testimony; Pp..
' 1221; OCR ‘thus probably needs fawer staff for complaints
. processing.. On-the-other hand, inflation since FY 81 might:
s mean that more funds would be required for adequate staffing.
AN OCR, moreover, was not certain the FY 8l request would support T
"' all the. positions it reeded to carry out its. respons1b111t1es.
Stewart Statements, p. 49. OCR,currently maintaing that -
appropriations requests since FY ‘81 have accounted for .
\\ inflation, salary 1ncreases, and changes in workload. Dotson

\\October Letter, p. 2. - . /Jﬂ
\_ s . ~
14/\-For discussion of the use and 11m1ts of these formulas,:
see chapter . . o : R Ty

15/ Th1s :stlmate is’ der1ved by d1v1d1ng OCR 8 approprlatlon -

by a factor.that accounts for annual inflation rates since FY -

80. Deflators for each’ fiscal 'year .through FY 84 were provxded

by Steven Zeller, economist, Fiscal Analysis D1v1sxon, ‘
-Congressional Budget 0ff1ce, telephone ‘interview, June 30, 1983T
(hereafter cited as Zeller Interv1ew) . . I i

. - . . . o ) .o, -
. . : . Lo - ..
Y . .- . L. 9 : s e
; . . L . - A . . . . "-_;__
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The,proposed FY\§4'budgetﬂwould grovide $200,000 more: for

'_OCR than it had in FY. 83. 16/ This slight.increase'still‘would~
not meet the FY 81 est1m ted need and m1ght not even keep OCR s
spendlng power at the curre t level. 17/ AdJust1ng for

v[cumulat1ve 1nf1atlon.rates with ‘the appropr1ate;Congre381ona1'

.spending power than in-§¥”80;

Staffing'

As table 4 shows, OCR had 590 aut orlzed staff pos1t1ons in

"FY 80 when it faced the challenge of cotrectlng longstand1ng

S,
def1c1enc1es ‘in health and human services civil r1ghts

< .

-

enforcement. 18/ Although it needed at least 100 a&d1tlona1

- . 7
16/'oc'RFY843u\' S .
. - y R
- 17/ The proposed FY 84 budget would represent a’l percent
1ncrease over' OCR's FY 83 approprlatlon. The Congre891ona1
Budget Office has projected a 4.7 percent, inflation rate for FY * -
- 84, Zeller Interview. Although Federal sector costs may rise ' . -
at d1fferent rates from costs in the economy overall, this
d1screpancy at least raises the poss1b111ty of a further loss
in OCR spending power. . OCR believes .the limited increasé in
fund1ng w1fl support more civil r1ghts activities than’it -
carried out in FY 83 because it can ach1eve further. :
. efficiencies. Dotson October Letter, p. 3.

18/ " Before the d1v181on of the Department of Health
Education, and. Welfare in 1980, OCR focused most of its L.
attention on educat1on. Efforts to 13ent1fy and correct
discriminatory practices in health care ‘and social serv1ce
hsystems consequéntly were limited. ' Roma Stewart, D1rector,
OCR, ‘"Health Care and Civil Rights" (hereafter c1ted as Stewart
Paper) if Civil R1ghts Issues in Health Care Delivery, p. 318; B .
Stewart Statements, pp. 39-45. For éxamples of reaultlng '
deficiencies and GCR plans to improve enforcement see’ Sylv1a_

Drew lvie, Executlve Director, -National Health Law Program,
“Ending Discrimingtion in ‘Health Care: - A Dream Deferred" i
Civil Rights Issqu in Health Care® Del1very, pp. 312-16;
Stewart Paper,'pp. 318-26. ;- e e . o »
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Qo ‘-\_' o ' p; Table 4. * R ,I a ~

OCR Full-Tlme, Permanent Staff Posltlons. FY.1980~84

-~

Figcal Year - - Autnorxzed a/ :; ésEégl;E/ ’
© a0 . s - syt A&
L w981 . . 590, o 4.9'6_ : o
’ _1982 L ;5;9.4 Y 3
, ‘198; . 524 S | ,/'4,,9 ¢/ -
,.1"984 ,(R"eqdé?g f : 509 - I RV .
; p v:/., l':. . . ’ . . . ’. .
v - ¢ L ‘ Y

. - ‘ y o s
' a/ Number of fu11~t1me, permanent staff perm1tted under
'Congresa1onal budget measures. e :
b/ 'Number of full t1me, permanent staff actually employed by
- . ~ OCR. Except as noted figures are as of the end of the fistal
© year. : ‘ :

""LJ. 0/ AS Of Sept- 30 1983- - ) ) ‘. ) . . = | ’ . ’ '.

SOURCES Betty Lou Datson, D1rettoq$ 0ff1ce for’”1v11 nghts,
Department on Health and Human Services, letter 'to Llnda .
. Chavez, Staff Director, 'U.S. Commission on Civil nghts, Oct.: .
.7, 1983, p. 4 (for FY#80 - FY 84 authorized positions and
FY 80 - FY 82 actual posxtlons), Marcella Haynes, Chief,.
‘Speclal Projects Branch Office for Civil Rights, Department of .
‘Health, and’ Human Services, telephone 1nterV1ew, Oct. 21, 1983 ot

(for 'FY 83 actual p081tloqs) N . e e - °
I‘. . . ..‘ 5 - .
. . N ’ B -
P - N -
,\ , .
\ - Ll T ‘ae?
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pcsitions, 19/ it received none and,- in fact, since has lost 66’

~
~_ -

’fpositions. .MOreover, OCR'consistently haes bperated well below

1ts authorlzed staffing" strength. 20/ In FY 83 for example, 1t

i = I

- was more than 14 percent below its authorlzed 1eve1 35 percent
: below the level it be11eved ‘effective énforcement would

tequlre. 21/ Under the proposed FY 84 budget OCR would lose

°

another 15 p081t1ons. 22/ Whether it would be able to. operate
‘at its authog1zed 1eve1 is unclear.,géj

The propOSed'target f the staff reduction raises

[ -

-~ N .

particular concerns.’ The legal serV1ces functlon, ‘which
~ .

conducts adm1n1strat1vo oroceed1ngs to termlnate funds-and
L]

assists in pr@parlng cases‘for-lltlgat;on, would_bear the_

)

_ 19/ Stewart Statements, PP. 44-45; Stewart Paper, p- 319, _
Arthur S. Elemm1ng, Chalrman, u.S. Comm1sslon on Civil Rights,
"fetter to Birch Bayh, member, Subcommittee on Labor, Health and
Human Serv1ces, Education, and Related Agencies of the Senate
Commlttee on, Approprlatlons, Sept. 16, 1980. S / S T

’

.'20/ Dotson October Letter, p. 3. .
21/ OCR no longer maintains, as in FY 80 that .690 positions
.would be required for effective enforcement; Accordlng to the
‘Director, the, agency has undertaken a more. effective comp11ance
-approach since 1981 and could sustain ‘it with 509 positions.
Dotson Test1mony, pp. 1217-18. This approach 1s character1zed
in part by "more emphasis on compliance reV1ews. Ibid., p.-
1217. With 690 positious, however, OCR p1anned more than twlge'
the number of full-scale reviews 1t 1n1t1ated in FY 83.

.Stewart Paper, p. 322. )

22/ Dotson October Letter, P 4.

23/ OCR cou1d.not ‘specify the number of full-tlme permanent
v p081t10ns its’ proposed FY 84" budget would support. ‘It. reported
‘it expected to use 469 ' compensable workyears" and, in.so )
' doing, might have more than 469 full-time, permanent staff on
board at any particular peint in §ime. -Dotson October Letter,:
Pe 4 Haynes Oct.. 21 Interv1ew. 82
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‘entire burden.,24/. Eig/;utback/;n legal staff sugyﬂsts OCR
plana to develop fewer cases that would meet'st:ﬁdetas' f.‘ .
-necessary-for enforeemeet aetlpn, although it formerly' beliefed '
:@t should take more such action’ ta relieﬁe therburden onb

- private litigants. 25/ _'- . R

» Cqmg}aints Proceesing

. . Before 1980 OCR had to concentrate on Lomplalnt
1nvest1gat10ns, thus 11m1t1ng ‘more, effect1ve compllance ’

IS .. B ) P . ' . ~

ce : Y

. '
\ .

3 ' . . .
24/ OCR FY 84 Budget, p. 118. The legal services, function
;Tso plays a role in developing regulations and supplementary
1nterpretat10nsvof civil rights requlrements ‘and provides OCR
with legal guidance. Ibid. The prgposed budget would reduce
this-function from 55 to 40 poa1t10ns. Ibid., p. 1l1l0.

25/ Stewart Statements p. 49. For the need for more fund
termination’ proceedlngs, as well as litigation, see remarks of
Philip R. Lee, Dxrector, Health Policy Program, Unlveraxty of
California, San.Iranc1sco and Arthur S. Flemming, Chalrman,

. U.S. Commission on. Civil Rights in Civil Rights Issues in .
Health Care Delivery, pp..12, 49-50. -OCR has stated it now has
less need for legal'services because-complaints have stabilized
and because it is placing more emphasis on resolving them
‘through mediation and .on: voluntary compliance efforts. OCR FY
. 84 Budget, p. 118. It also notes it has acqulred mdre ., .
expertise in. resolv1ng compliance issues in health care: and/
soclal services. Ibid. OCR maintains it will take enfbrc§hent~

. action whenever such action is necessary.. -Dotson Testimony
j. 1232; Dotson. October Letter, p. 4. It, however, plans-to
conduct’ fewer 1nvest1gat10ns according to legal standards that’
must; be foliowed in preparation for such action. _ Dotson
Testlmony, Pe 1232. T _ E;' o _"

L .f;'f3" T S
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reviews. 26/.- Hopes of reversing this trend were frustrated 274 .

,apparently.by deelimi1g staff-resourCes and rising-eomplaint‘

recelpts. In Y 80 End ﬂgaln rn‘FY 81 OCR 11m1ted compllance

\

- reviews and nevertheless, had 1ncreas1mg dlff}culty keeplng up

.-

with 1ncom1ng complalnts, gg/ In FY 82_a sharp_drop in - * L

- L .
L] . - *

. Cox ; . ; :
. . . IS L

4

: oo .o R Y R . .
26/ gtewérb Paper, PP 321-22. Béfofe the. ‘creation of .a '“ﬂﬁ
separate Health:-and Human - Serv1ces Department, OER's emphagls
of-individaal cdmplalnts resulted frouw a coutt-order igsued i -
Adams v.. Califano. -Ibids, p. 322. -The order, .issued in 1977?”
_ required OCR to e11?1natealts education complalnts-Backlog and ;
e process’ all new: education compiaints within . spec1fxc ‘time ° '_
‘frames. Though it also'established ‘time . frames for: ccmpllance;'
reviews of educational 1nst1§utlons, it did"not requ1re<OCR to”
conduct a set number or estsblish any requ1rements for.- ‘ :
enforcement in health “and .human serv1ces programs. “Ad’ams 'v.
Callfano, No. 3095-70 énd Women's Equity Action’ League v, .. S
Califano, No. 74—1120 (DxD.C. Dec.<29, 1977) (final" ‘order - SR
approylng and’ 1ncorporat1ng settlement ag-eed to by the - o

partles) at 4-5 13- 14 15-18. R S ,.:il'*"jg: fo';

27/ For OCR 8 v1ews that its reorganlzatlon in Health and
Human Servi€es would. perm1t a shift in empha31s4from complalnts,
to compliance reviews see Stewart Paper, PpP- 321—22._ For ° .
continaiflg limitations. 1n OCR 8 compliance review effort, see &y
dxscus81on below.'“g N : "~"y“'

28/ OCR reported 1 776 compla1nts recelved and 1 SGI complalnt e
-+ cases closed in FY 80.. .S.,*Departmenroof Health’ and* Humdn O
Services, "Justifications of Approprlataon Estimates for
Committee, on Appropr1at10ns,~F1sca1 Year 1982, Departmental e
" Management, Office for Civil nghts,n amended March 1981, *Q,O =
" p. 86; Dotson October Letter, p. 5. In FY 81, OCR recelved _”?7 .
1,704 and closed 1,538 complaxnts~ "OCR-FY 84 Budget; . ey i :
Department of Health and Human Services, OCR “Analysls of /.,
-Closed Compliance Review and Complaint Investlgatlon Cases, . . ..
L Tundated, p. 2 (hereafter cited as Analysis of Closed Cases). )
"+ - -The Germeral’ Accounting Office cited this trend toward resolvzng
- fewer complalnts than were received as an 1ndlcat10n OCR's
'complalnts workload limited compllanCe ‘Teviews. Franklln A.
'Curtls, A§s0c1ate Pirector, General Accounting Offlce, letter
to Betty Lou Dotson, D1rector, OCR, Nov. 27, 1981, PP 6—7.

.
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complaint receipts alleviated tﬁese problems. 29/ OCR was able
to reduce its inventoryjof open complaints and focgs on older

. cases more difficult to resolve. QQ/ As complﬁint%;eéeipts.
declined further in FY 83, OCR maiﬁt#;néd its-imgfoved closure

rate. 31/ Adoption of an expedited complaint resolution

procedure also may have contributed to progress in this - =

{'.:8. zg/
OCR expects to receive slightly more complaints in FY 8%
than in FY 83 and believes it can process them and continue™ .

- reducing its inventory without assigning additional

29/ In FY 82 OCR expected to receive approximately 300 more
complaints but in fact received 470 fewer complaints than in FY
8l. OCR Implementation Plan, p. 11; OCR FY 84 Budget, p. 113.

30/ U.S., Department of Health and Human Services, "FY 1983
Implementation Plan Upda ¢," Attachment D, undated (hereafter
cited as Implementatlon Plan Update); Analysis of Closed Cases,
P 2.

31/ OCR reports that as of September 9, 1983 it had received
1,023 and closed 1,057 complaints. Dotsca October Letter,
P’. 50

32/ OCR has adopted "early cou,laint resolution" procedures.
Dotson Testimony, p. 1221. These procedures involve attempts
to medidte settlements between parties to a complaint as- an
alternative to conducting a full-scale investigation.
According to a study conducted for OCR, successful mediation
saves staff resources, while unsuccessfuv: mediation efforts add
to the staff time complaint resolution requi.es. Project on
Equal Education Rights, NOW Legal Defense and Education Fund,
and SRI International, "The Settlement Solution: As essing
‘Mediation as a Toc:. in the Enforcement of Civil Rights,"
prepared under contract for OCR, October 1980, p: 60. As of
early September,. OCR had closed 110 complaints through
mediation procedures in FY 83. Nathan Dick, Deputy.Director,
Office of Program Operations, OCR, telephone interview, Sept.
6, 1983. OCR does not have data needed to assess staff time
saved th-ough these-procedures. bed. * 50
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staff. 33/ As discussed below, it nevertheless expects to:

begin fewer compliance reviews imvolving thorough; legally
,actionable investigations of widespread discriminatory.patterns B
and practlces ‘than in. former years when it had to commit more

staff to complalnts.

ijmpllance and Other Reviews

[

-When OCR became fesponsible for civil rights enforcement

s~ - sofely in health and human services; it was aware of many

serious, even life th%eatening compliance problems, including
numerous policies denying minority and handicapped persons

N : 1 . N . . ) - o
hospital in—patient treatment, emergency care, and access to

nursing homes. 34/ Recognizing that compliance reviews are

needed to address such problems effectiveiy, OCR nlanned to

,33/ OCR: FY 84 Budget, pP. 113. OCR based its FY 84 compla).nt )

'proJectlon on the expectation it would receive 1,250 new )
complaints in FY 83. It later revised its FY 83 projection
down to 1,105 complaint. receipts. -Ibid.; Willem H. van den
Toorn, Director, Planning, Evaluation, and Budget D1v1slon,

~ OCR, .memorandum to Pamela Proctor, civil- rights analyst, v.S.
Commission on Civil Rights, Aug.’ 30, 1983. This may mean the-
FY 84 prOJectlon in the budget Just1f1¢atlon is too hlgh
34/ Stewart Paper, pp. 322-25. OCR be11eved that segregatlon
in health care fac111t1eu\5nd employment dlscrlmlnatlon also
.were w1despread. Ibld. : : ~

Y 1:
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begin 257 sueh reviews-in FY 80. 35/ It,_hewever, fell‘fer'
shert of this goal and, without edditional stagf, ebendoned it
in FY 81. 36/ Declining complaint receipts and, perhaés,
iecreased efficiency enabled OCR te make more progreas in'thi§
;ree in FY 82.. It began nearly 18 percent more eompliaqce.
reviews then ieLFY 81, eell over 5 times the hﬁmbet it
rvojected. 37/ 'Even'this expanded-effert, ho&etet; eoyeredr'

.o

fewe 'han 0.08 parcent of health and human servicesufacilities

’

o obliged to compiy with Federal civil rights laws. .38/ .

35/ 1Ibid., p. 322, For Commission conclusions that compliance
reviews are among the most effective enforcement tools see, for
example, U.S., Commission on Civil Rights: Federal Civil Rights
- Enforcement Effort (1971), p. 215 (hereafter cited as 1971
Enforcement Report); The Federal Civil Rights Enforcement
_Effort——1974, vol. 1V, To Provide Fiscal Assistance, p. 66 and
vol. VI, To Extend Federal Financial Assistance, p. 188; Making
Civil Rights Sense Qut of Revenue Sharing Dollars (1975), pp.
|" 59~61; Enforcing Title IX (1980), pp. 24, 39; Civil Rights: A |
~National, Not a Special Interest (1981), p. 34 (hereafter cited
as FY 82 Budget Statement), and FY 83 Budget Report, PP 34, -
65. :

36/ OCR initated 129 compllance reviewssin FY 80. .Willem H.
van der Toorn, Director, Planning, Evaluation, and Budget
Division, OCR _memorandum ‘to Pamela Proctor; civil rights T
analyst, U.S. Commission on Civil Rights, Sept. 20, 1983. OCR
aimed for only 60 new compliance reviews in FY 81 but exceeded
‘this goal, actually beginning 149 rev1ews. Implementation Plan
Update. e . ’

e

37’ OCR initiated 181l.compliance reviews in FY /82.
Implementatlon Plan Update. Based on a projected rise in
complaint. rece1pts and loss of staff positions, OCR expected to
\ begin 33 new reviews. U.S., Department.of Health and Human
' Services, "Justificiations of Appropriation Estimates for
. Committee’ on Appropriations, Fiscal Year 1983, Departmental
-~ ~~Management, Offlce for €ivil nghte." undated, P 123.

38/ " This percentage 1s based on OCR's current estlmate of
'rec1p1ents,oub3ect to ‘the - laws it enforces.' OCR FY 84 Budget,
p o 109 . N v
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Although complaints declined again in FY 83 and ekpe@ited’

resoéﬁiion procedures were adopted, OCR began fewer compliance

' reviews than in any year since FY 81. 39/ One factorsin this

decline may have been a decision to concentrate on closing

reviews initiated.in/previous years. 40/ Another apparent
~ factor, however, was OCR's decision to conserve scarce

'resou:ees by initiating a new type of review, called the

"project review." 41/

In project reviews, like compliance reviews, OCR initiates

investigations of recipients with apparent compliance problems
. : ’ » . : v

-«

OCR can.obtain.

DEfice of
‘Directors) Jan. 10, 1983, attachment, pp. 1, 6 (hereaffer cited

39/ 1In FY 83, OCR initiated 130 compliance revrews, 13 percent

. fever than it began in FY 81 and 28 percent fewer than it began

in FY 82. Haynes October InterVLew, Implementatlon Plan _
Update. e

40/ 1In commentlng on.an earller draft of this chapter, OCR
‘said it was starting fewer new reviews because of efforts to

close old reV1eys first and that closure  rates had improved.

It cited data indicating 65 percent more closures in FY 83 than
in FY 82.. Dotson October Letter, pp. 5-6. Figures for other
years suggest FY 82 closures were unusually low, however.

. Haynes October Interview. OCR also suggested'closures were a

better performance measure ‘than new reviews initiated. -Dotson

- October Letter, p. 5. The Commission agrees closure rates are.

important because, to the extent they reflect corrective action
agreements, they represent possible resolutions.of civil rights
problems. New reviews also are an important measure, however,
since they ultimately affect the number of correctlve actions

v i

J

s Po 117; Nathan' Dick, Deputy Director,
rogram Opérations, CCR, memorandum to Regional

41/“ OCR

as Project Review D1rect1ve)~ _OCR consgiders project reviews a
type of compliance review, ~Dotson Testimony, pp. 1232-33;
Dotson October Letter, p. 6. It is more useful to collect and
analyze data on these two efforrs, separately, however,
because, as discussed below, their potential for identifying
and correcting serious c1v1l rlghts v1olatlons differs -

~significantly. S S E;é;

L
7
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.- [

" and, where it identifies violations,'offers technical

lassistanee and attempts to negotiate voiuntary cotr&ctive
%aetion. 42/ Project reviews, however, are morellimited_than
chpliance teviews in sevetal iﬁpottentirespeEtsg F%rst, as
'de#elopeditb date, they are targeted on the basis of a survey
covering,oniy'é}few areas whefe substantive civil tights
- .
probLems apparent1y exiet, ﬁg/ - Even with more,sources.used for
taréeting, ptojeet ;eviews axe deéigned to have a ea;;ower
scope and focus on 1ess-comp1ex problems than complience
reviewe. éﬁ/ Ihey, mote0vet, generally.do.not intolve.onsite

-

o}

42/ Project‘Review Difeétive.

43/ Rev1ews will be targeted 1n1t1a11y on the basis of a
.hospltal survey conducted in 1981. Project Review Directive,

2. Most of its questions concerned cdmpliance with section

504 procedural requirements. Based on Commission staff review,
the only substantive section 504 violations likely.to be
revealed are those regarding provisions for communicating with
patients who have sensory impairments. The only Title VI
violations that appareptly could. be targeted relate to

discriminatory denials of emergency and 1n~pat1ent Services and"

failures to provide for adequate communications with language
_minority patients. See "1981 Short-Term, General, and Other
Special Hospital Civil Rights Survey, 0S/OCR Form 503;" Project
Review Directive, pp. 2,"7-8. For pervasive problems that -
~ could not be targeted see Stewart Paper,-pp. 322-26.
-Compliance reviews would be less limited by the  survey than
project reviews because: many sources are used to.target them.
OCR Impleacnfat1on Plaq, Pe 4., In FY 84 OCR plans to use
reports ‘on coymonlty service filed under H111-Burton
requirements as another source for targeting prOJect reviews
and notes that these involve subatantlve access issues.,.
-'ProJect Review D1rect1ve, Dotson October Letter, P 6.

-

44/ Dotsou IeStimony, p. -1233. 59

-

N~
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1nvest1gatlons that would uncover more extenslve patterns of

discrimination. 45/ They also do not result 1n’;ordh1 f1nd1ngs

of noncompliance 46/ and, thus, provide no basis for
enforcement. 47/ In sﬁort, with project reviews OCR can

~i

) L.
: .

‘.
-~

45/ 1Ibid., p. 1234; Project Review Directive, p.-6. Of the
430 project reviews OCR initiated in FY:83, only 30 percent
" .involved onsite investigations. Haynes October Interview. For

‘the greater effectiveness of reviews 1nvolv1ng onsite '
investigations asg well as "desk audits" of reported data see
1971 Enforcement Report, Pe 219. See also U.S., Executive
Off1ce of the President, Office of Management and Budget,

udget of the United States Government, Fiscal Year 1984,

: Spec1a1 Analyses, undated, pp. J—13, J- 14. o . )

46/ Dotson Test1mony, p. 1233. OCR obJected to this
.conclusion because, if a project review. fails to obtain
voluntary c0mp11ance, the rec1p1ent then will be subject to a
conventional. compllance review involving formal fact-finding
procedures. Dotson October Letter, pp. 6-7._ In such a case,
however, the compllance review, not the prOJect review
triggering it, would be .the source of enforceable findings.

60 . -

47/ Dotson October Letter, pe 7.
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. . . .
cover more recipients but correct fewer serious civil rights

violations than with compliance reviews. 48/
e . ‘ Lo : S
Wlth plans to 1ncrease.proJecﬂ rev1ews, OCK expects to
>

. begin only 97 compllance feviews in FY 84 49/ This would

represent a cutback of nearly 50 percent 1n 1ts compllance

}

"
48/ OCR has Just1f1ed pProject reviews as a means to broaden
coverage, expedlte resolutions, and promote voluntary

-compliance. OCR FY.84 Budget, p. 117; Dotson Test1mony,‘pp.”‘\

1233-34.. Information available to date, however, raises .

example, while OCR will reach more rec1p1ents with such’

‘reviews, 1t will deal with a relatlvely narrow range of

substantlve complldnce problems.> Ibid. The voluntary
corrective actions it achieves, therefore, may not

' substantially increase equal opportunlty. Project reviews,

moreover, are being conducted,at the expense of compllance
reviews, and complzance rev1eWS have a- deterrent effect that

promotes voluntary compliance. FY 82 Budget Statement, pp. 34,~-

41; FY 83 Budget Report, pp. 4, 65. It is questionable,
therefore, whether proJect reviews will increase voluntary

-compllance with major c1v11 rights requlrements. 'OCR believes
. the high percentage of FY 83 project ‘reviews resulting in ,
qcorrectlve actlon indicates the ‘effectiveness of this. rf///
initiative. ‘ Dotson October Letter, pp. 7~8. In characte zing

the results of these. rev1ews;\however, it cited only one type

_of action correcting a substantive civil rights v1olatton.,
Haynes October Interview. The sheer number of project rev1ews

producing change, therefore, does not seem an adéquate mEasqre
of 'effectiveness. OCR also believes .any!type of’'review may
have a deterrent bffect and reports thaﬁfproject rev1ews have.

compliance from 1nst1turlons other than those‘targetediu_lbi .
'.p- 7., ) E

49/ ;OCR FY 84 Budget, p. 116. To achieve this éhift'in
'empha31s, OCR proposed in FY 84 to transfer 44 of the 169

p051t10ns aSSlgned fo comp11ance reviews and monltorlng to
voluntary compllanceJand outreaph the functlon respoqplble for
efforts to ‘obtain corrective action in project reviews. _Ibld.,

" pp. 115, 117. According to this proposal, staffing for the

compliance review function thus would be cit 26. percent. "It is

.unclear why the proposal was made for FY 84 since the. transfhr
‘was completed in- FY 83. Haynes October Interv1ew..

%

. questions about‘effcctiveness ‘warranfing further research. For'

N
-
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review effort. 50/ OCR's ability to address serious _
discrimination problems thus would be further_limited.by what

appears-:a doubtful trade off between increased and effective

. activity. 51/ .

"State.Aggney Compliance and Enforcement.v

The health and human services block grants establlshed in

?

' 1981 enlarged and .ompllcated OCR's enforcement

reapons1b111t1es. As dlscuesed at the beg1nn1ng of this

B d ¢

chapter, most of the block grants contain specifie
nondiscrimination, provisions that restate major Federal civil
o ) - _

rights protections, broaden some. protections, 52/ and -, -

”~ . .
50/ This per@entage is based on OCR's 1 " of achievement in
FY 82 before it began d1vert1ng staff to prOJect rev1ews.-
51/ OCR commented that ar earlier draft of this chapter falled
to consider the breadth of coverage afforded by project reviews
and thelr usefulness in identifying p.oblems that can be
‘addressed only by full-scale compliance reviews.. Dotson
October Letter, :p. 7.  The Commission believes project reviews
could be a useful supplement to an adequate compliance review
effort simce they would expand OCR's presence and prov1de a

‘wechanism Yor regolving problems that may not require- -intensive -

1nvest1gat10n or complex remedies,. as well as for 1dent1fy1ng
problems that do. Theé decision 'to shift substantial resources
from compllance reviews to prOJect reviews rather than seek
additional resources for both is, in the Commlsslon 8 view, a
questlonable policy dec131on. S
52/ -The spec1f1c andlscrlmlnatlon requlrements broaden civil
rlghts protections 1in that there are no general -statutes
prohibiting discrimination based on sex ‘or rellgxon 1n '
federally-assisted programs.

62
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establish a specific State role in the enforcement

process. 53/ OCR thus must establish'procedures'for enforcing -
. : . PR . - X ‘

.the new provisions;and involving the States.'éﬁ/ Under all the

V4

,block:grants,:moreover, as in'oﬁher héalth and human services
Jfunding programs, OCR must. enforce States' responsibilities for
\ . e . -

ensuring civil'rignts compliance in the programs to. which they :

dlstrlbute funds and “where necessary, enforce such- compllavce
dlrectly. 55/ Thls task is- v1£a11y 1mportant befzuse large, ';
relatxvely unrestrlcted Federal 3381stance programs ' .
h1stor1cally have been part.cularly subJect’to c1v1l rlghts

abuses. 56/
A

53/ The nonalscrlmlnatlon prov1s1ons require the Health and
Human Services Department to not1fy State governors when it

- finds v1olatlons in the block grants they administer and give
them 60 days to’ seoure’ voluntavy compliance. 42 U.S.C.

§§300w-7(b) 300x-7(b), 300y-2(h), 42 U.S.C. §708(b), 42 U.s.C.

§8625(b) and 42 U.S.C. §9906(b) (Supp. v 1981)

54/ For specific procedures required to implement thi_ "
" provisions. effectlvely see John.Hope III, Acting Staf )
Director, U. S. Commission on Civil Rights,. letter to Rlchard S.
Schweiker, Secretary of Health ‘and Human 'Services, Dec. 4, 1981
(hereafter cited as Block Granmt Regulations Letter)..

35/ The major civil"rights laws OCR enforces cover all ‘block

- grants, .whether or not.thgq .contain specific nondiscriminationm,

.provisions. Theodore B. .0Ulson, Assistant Attorney General,
Office of Legal qunsel, memorandum to Michael Horowitz,
Counsel to the Director, Office of Management and Budget
undated. . Under these laws State agencies that rece1ve Federal
- funds should ensure compllance ‘by ‘the ultimate recipients of '

.. these funds. Title VI regulations ‘establish a specific

requirement to this-effect. See' 28 C.F.R. §%42.410 (1982)
(Just1ce Department government—W1de Title VI regulatlons)

S

56/ For civil rlghts problems in earlier asslstance programs

: affordlng State and local agencies w1de d1scretlon and

. Commission concerns about the. recurrence of such problems in
the. 1981 block grants see, FY 82 Budget Statement, pp..106-l6
Block Grant RegulatlonséLett T. X

-~
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Alﬁhéugh‘the health ahd ‘human services block g:aggsvszt

into effect 2 yea:é-ago,.OCR has not yet‘iséuéd regulations
e A - -

_ implementing tneir,civil‘rights requirements. éllz.Lacking

fegulaEi ns, OCR has ﬁopiégrried,oﬁt its plans forbcompliance'
: . LopF .. ' AN

.reviews;focusgd.op Staég'égﬁnciés thét administer block zrant

funds. §§/',While it;égain.p}éh§csuch reviews f9t 

fy 84,’§2j its ébility t§.cér;y them out and to rgsolve péndiné .

comphaintélméy cqntinue ég{be gindereqr?y deléy; in issuing Ehe'

requisite regulations. 60/
. ; ,

-

57/ Marcella Hayneé, Chief, Division of Policy and Special
Projects Branch, OCR, telephone interview, Sept. 2, 1983
“(hereafter cited as Haynes Sept. 2 Interview). OCR reports
.that procedures have been developed for block grant - '
investigationsﬁan&=f0;°involving'governors° offices in
resolving complidnte problems. Dotson Testimony,.p. 1236;
" Dotson October Letter, p. 8. The force of these procedures is
unclear since they are not based on approved regulatory "
standards. o : S e

58/ OCR Implementation Plan; Dotson Testimony, pp. 1232,
1236. OCR reported it had modified its policy of deferring
such reviews in instructions to regional offices on annual -
operating plans. Dotson October Letter, p. 9. The S
instructions, however, pertained to plans for FY 84 not FY 83. .
' Haynes October Interview. :

-

59/ OCR_FY 84 Budget, p. ll6. /
60/ OCR sent draft regulations in February 1983 to the Justice
Department and the Equal Employment Opportunity Commission
(EEOC), which must approve them before they can be published.
-~ As of early September, there wvere unresolved differences of
interpretation between OCR and EEOC, ‘and the Justice Department
'had not communicated its views. Haynes Sept. 2 Interview. =
Since block: grant regulations have not been approved, OCR has,
procéeded'with cogpliance activities by using standards ’
‘established .in its regulations implementing major civil rights
laws. 'Bétty Lou Dotson, Director, OCR, memorandum to Regional
 Directors, Feb. 16, 1982; Dotson October Letter, p. 8. .
Enforcement based on such standards, however, must:be limit&d -
because the major civil rights laws OCR administers do not
cover all discrimihatofy policies and practices prohibited in
" block grant programs. o ‘ : " '

o TS e L i
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Civil. rights compliance activities in_block grants also
.have been hindered by inadequate resources., Slnce early’ FY 81,
OCR has planned to test methods of 1nvolv1ng States in -

compla1nt 1nvest1"atlons and comp11ance.rev1ews. 61/ 1t has o2

-
had d1ff1culty 1ntere8’1ng States, however, because 4t has had ..

no funds to compensate them for the extra efforﬁshtﬁg_prfject

' A
would enta11 62/ OCR has said it expects the prOJect to be

under way in FY 84 63/ but under the proposed budget there

7

~still would be no funding for it. | l

A

Technical Assistance K - , _ : / ,

" Technical assistance to encourage voluntary civil rights
compllance has been a key component of OCR g enforcement

- program since 1978 when reglonal unite &ere establ1shed and .
1
substantlal contract funds commltted to! ass1st1ng rec1p1ents,

protected 1nd1v1duals, and other concerned groups in

L . ¢
“ !
1

61/ Betty Lou Dotson, Dlrector, OCR memorandum to the
-+ ’Secretary, Dec. 18, 1981.
. o . ]
- ' 62/ Haynes Sept. 2 Interview.- OCR repdrts that failure to
' complete this project has not diminished its capacity to ensure
civil rights compllance in block grant programs. .Dotson ’
October Letter, ps 9.  State- act1v1t1esithat could supplement
- .OCR's ‘and, therefore, increase the total enforcement effort: may
have\been 11m1ted _however.. . .. l
. 63/ Ma cella Haynes, Chief, Spec1a1 PrOJects Branch OCR
telephone\lnterv1ew, ‘Sept. 15 1983.. .

" , o
‘\. N ‘ !
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;understanding seétfon 504. 64/ Despite.OCk's'increased
‘ emphas1s on voluntary compllance w1th dll the laws it -~
enforces 65/ and thewagency sabellef that many . v1ctlmo of
.dlscrlmxnatlon do not know thelr rights or how to secuy2 é
them, 66/ resonrces for technical assistance have'Been‘se?erely
limited. 67/ ¥ |
Slnce the endTofAFY 81, OQR has had-no funds fof.new
technical assistance contracts; QQ/F.A substantial portion a¥
fonds left over from earlier years, moreover, were committed o

s

- 64/ Cynthia G. Brown, former Principal Deputy D1rector, OCR
Department of Heslth, Education, and Welfare, telephone
interview, Sept. 22; 1Q§3 Contract funds supportad the -
development and dlssemlnatlon of publlc information mater1als,
compliance handbooks and models, workShops, hotlines and on81te'
visits to prov1de more individualized guidanceé, and other
speclal proJects. Regional technical assistance staff, om ‘an
ongoing basis, also met with groups of recipients and protected -
individuals and. responded to requests for specific adv1ce. ’
Ibid. . -

Qé} Dotson Testimony,rp;,lZl7. -

66/ OCR associates its declining complaint receipts with "a’
constituency which currently is generally uninformed about
health and social services c¢ivil rights issues and
protections." Ivplementation Plan Update. - ,

67/ For previous Commission concerns about fhls problem see F!'
83 Budget Report, p. 28. 'Reviewing an earlier draft of- this
chapter, OCR suggested the resource problem recently had been
- resolved by the transfer of 44 positions.to the function
'pr1nc1pally responslble for technical assistance. Dotson
October Letter, p. 10. As discussed below, it is unclear’
whether additional resources now are available for technical
as81stance act1v1t1es except those ‘related to proJect rev1ews.

'68/ - Steven. Melov, budget analyst Planning, Evaluatlon, and
1Budget Division, OCR, telephone interview, Sept. 22, 1983
(hereafter cited as Melov 1nterv1ew) Dotson October Letter,
po 10. ] : ’ . i
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to section 504 technical assistance. 69/  OCR, therefore, has

. been unable to initiate‘comparable programs in other areas,

‘.

such as Title VI, where increased awareness is'needed. 70/ —,
Under the proposed FY 84 budget, OCR aga1n would have no funds

for new techn1cal a881stance contracts, 71/ desplte

—Fe

- -

N
69/ Techn1ca1 assistance plans developed in wY 81 for
example, indicate that in that year 88 percent of the fumds to
provide tecipients and beneficiaries with immediate technical
assistance involved section 504 issues. -Sylvia Drew Ivie,

. Director, CCR, memorandum to the Under Secretary, Jan. 14,

. 1981, attached “In1t1at1ve Statement Number 5" (hereafter cited
as Iv1e Memorandum). OCR now maintains that noc more than 22
percent of FY 81 technical assistance contract funds related to
section 504. Dotson October Letter, p. 10. Information e
requested to resolve this discreparicy was not received in txme'

- for 1nc1u81on in 'this report.
70/ Tor def1c1enc1es in T1t1e VI ‘technical ass1stance re1at1ng
‘to Department of Health, Educat1on, -and Welfare programs now in
the Health and Human Services Department see U.Su,.General
'Account1ng Office, Age cies When Providing Federal Financial
Assistance Should Ensure Compliance with Title VI (1980), pp.
27, 29. 1In 1980, OCR believed Age Discrimination Act technical
assistance also -was needed, Includmng -efforts to inform
protected individuals .of their rights. Stewart Paper, p. 327.
OCR awarded only & relat1ve1y small Age Discr#hination Act
contracts, however.. Ivie Memorandum. In FY 82, models .for
providing public information on civil r1ghts requirements,
including the Age Discrimination Act, were developed under
contract. These, however, are intended for  State agency, -not
OCR,. use. U.S., Department of'ﬂealrh and Human Serv1ce8,
Report to the Congress on the Implementat1on of the Age
Discrimination Act of 1975 During Fiscal Year 1982, As Required
by Section 308(b) of the Age Discrimination Act.of 1975, As

© Amended (March 1983), p. 4 (hereafter c1ted as Age
stcr1m1natlon Act Annual Report) _ : 5 K
71/ Melov Interview. A OCR obgected to an earlier draft of this:
discussion for .over—emphasizing lost contract funds 'and cited
considerable’ technical assistance activity by staff. Dotson
October Letter, -pp. 9-10. Further research would be required
to determine whether staff activities adequaLely substitute for
those formerly supported by contracts. .




outstanding and ‘possibly inéreasing needs. 72/ ‘ -
Regional technical assistance staff have increased, though
possibly not encugh to offset the loas of contract personnel. ~

In FY 80, OCR lost most of these”staff to the new.Education.l;;

Department and, as a result,:had operating technical assistanée
units in only 3 ofits'10 regions in FY 81 and FY 82. 73/ 1Im
" FY 83, all 10 regions again had unita providing technical

: . . : o a :
assistance, 74/ and the overall staffing level was considerably

P
72/ Technical assistance in the past hds been keyed to the-
ub11cat10n of new regulations. OCR, for example, 1n1t1ated
section 504 technical assistance when it published its ' s
_regulaticns because it believed compllance requirements
otherwise might not be fully understood. °James Bennett, branch
chief, Voluntary Compliance and Outreach Division, OCR,
" interview, Apr. 7, 1983 (hereafter cited as Bennett
Interview). OCR recently publiahed Age Discrimination. Act,
regulations and expects to issue block grant regulations "in
. the near future." Dotson Testimomy, pp. 1232, 1236. It plans
‘to provide traxnlng in compliance with the block grant
regulations. -'Ibid. It-.also reports technical assistance
regarding its Age Discrimination Act regulatiens but no
: spec1f1c prOJects in this area. Uotson October Letter, p. 10.

- 73/ 1vie Memorandum, ‘U.8:, Department of Health and Human
' Services, report submitted under OMB Circular Neo. A-11-53 (data
“on civil rights act1v1t1es) for the FY 84 budget cycle, undated T

y

. {hereafter cited as OCR A-11-53 Repo..). S s i
74/ Bennett Interview. As reconstltueed these un1ts have 4
broader responsibilities for voluntary compliance and outreach '
efforts. . Willem H, van den Toorn, Director, P1ann1ng
Evaluation, ‘and ‘Budget Division, OCR ‘iremorandum to Pamela
- Proctor, civil rights-analyst, U.S. Commission on Civil Rights,"
July 20, 1983 (hexeaé&ef/ilted as Van den Tcorn July \f' -

Memorandum)
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v

higher..lé/ ’ ‘ o
OCR's justificaéion for tnis increase, however, indicateé .
néw'staff will be used fof negotiating corrective actions
?esul;ipg from project reviews not technical assi;ta;ce that
would encouragé recipients 'to reéolve ciyil rights problems
before an investigation becanie necessary or to increase
protected individuals' awareness of their rights; Zé/ The
proposa£ thus woﬁ1d not address some major deficiencies in

OCR's technical assistance program. Zl/

Coordination : . .

Sincc 1978, OCR has been responsible for cddrdinating :

. e —— .
enforcement of the Age Discrimination Act. Zﬁ/ It -

73/ In July 1983, OCR reported a 37-position increase for
voluntary compliance and outreach in FY 83 and an additional
projected imcrease of 44 positions in FY 84. Van den IQorn.
July Memorandum, attachment, OCR now reports .that the
44-position transfer proposed for FY 84 was completed in FY
83. Dotson October Letter, p. 10; Haynes October interview. ”
76/ Dotson Testimony, p. 1235; Dotson October Letter, p. 1l.
Although project reviews involve the units responsible’ for
voluntary compliance and outreach, they are a type of
investigation., Ibid., p..1233, Commenting on an earlier draft
of this chapter, OCK noted that project reviews have a
particular technigal assistance component but did not explain
how it differs substantially from technical assistance provided
in the course of other types of investigations. Dotson October
Letter, p. 1ll. ' '

77/ -Project reviews will enable OCR to reach more recipients.
Dotson Testimony, p. 1235; Dotson October Letter, p. 7. As
discussed above, however, they will focus on a narrow range of
substantive compliance problems. FY 84 plans, moreover,

. provide for as few as 40 project reviews targeted to litle VI
problems and no such reviews for possible violations of the Age
-Digcrimination Act. Dotson Oc..ber Letter, p. ll;

"~

I
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specifically is required to ensure consistency among agencies

required to publish regulations and report annually to Congress
on implemengetioﬁ of the act. 79/ To some extent, OCRfs o
o . . v B . )
-ability to fulfill these responmsibilities effectively and carry

out plans for more vigorous leadership hée been hindered by' -

poliey probleﬁs Beyoﬁd its eontrol. Scarce resources, however, '
would appear a more persisteﬁt'limiting feceor. Qé/

OCR ereposed Aée'Discrimina;ion Ace regulaﬁiens for
pfograms assisted byﬁfhe'ﬂealth.and Hueae Services Departmentn
in September 1979; Ql} khparently expecting to'publigh-finel
regulatioﬁs shor:ly_thereeftergiig_EIanned'to deve19§

_ v e .

.supplementafy policies and procedures and, in FY 81, to begin

-

78/ OCR Implementatlon Plan, p. 2. Coordlnatlon
respons1b111t1es carried out,’ by.OCR were assigned by statute to
the Secretary of Health, Education, and Welfare. 42 U.S.C.
‘56103(a)(1976 & Supp. V 1981). .

79/ 42 U.S.C. §§6103(a)(4) 6106a (Supp. V. 1981).. For - -
ommission recommendations that Congress estab11sh these
responsibilities to ensure that State and local public and
private agencies are not subj:ct -to inconsistent requirements
see U.S5., Commission on Civil nghts, The, Ag__Plscrzmlnatlon
Study (1977), pp. 45-46, 49.-

80/ 1In FY 82 and FY 83, OCR had' the equ1va1ent of only 1
protess1onal staff member for coordination. OCR A-11-53
®eport; Dotson October Letter, p. 11l. Commenting on an earlier
draft of this chapter, OCR objected to the suggestion.it lacked
-adequate coordination resources and cited staff involvement in
a numb of Age Discriminatinn Act activities. Dotsop October
Letterf pp. 11-12. Many of chese, however, relate to OCR's
respofisibilities for enforcing the act in health and human -
seryices programs rather than to responsibilities for -
coordinating enforcement uvy all Federal assistance agenciés.

81/ 44 Fed. Reg. 55106 (1979).
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age discrimination compliance reviews. 82/ With such ®

enforcement experience, it expected to identify needs for

fnrther policy in.érpreéatlons and possibly_revisions in Aée
.Discrimlnation éct }egulations. 83/ " The Office~of yanageman;
and;Budpet, howevef, objected to OCR's proposed fegulations.~
Conflicting . “ews between tne agencies nlfiﬁately.oelayéd final
publication until DeCember 1982. 84/ In the interim, OCR

delayed final approval of other agencies' regulations.§§/ and

deferred or scaled back- planned activities such as

82/ Stewart Paper, pp. 326~27. ot

f83/ Ibid., p. 326. OCR referred specifically to experience
. ga1ned threngh processing Age Discrimination Act complaints,
but presumably expected to beuefit from cxperlence with
-*-- compliange-rev’.ews—as-well. T . _ : Coe

. 84/ 47 Fed. Reg. 57850 (1982). Consistent with the = -
government—w1de regulations, OCR's proposed regulations -
included 1 reguirement that recipients evaluate their
compliance with the act and correct any violations they

"identify. Compare 44 Fed. Reg. 55108, 55116, proposed §91.33
(1979) with 45 C.F.R. §90.43(b) (1982) . This requirement has
been found useful in promoting voluntary compliance. Paul T,
Hill and Richard-Reicig, Mechanisms for the Implementation of
Civil Rights Guarantees by Education Institutions (Palo Alto,.
Calif.: Rand Center for Research on Educdtion Finance and
Governance, 1980). TIe Office of Management and Budget refused
to- approve. the requirement on the grounds it would impose an

_unwarranted paperwork purden. Age Discrimination Act Annual

: Report, p- 3. OCR Ult1mately substituted a splf-evaluatlon
requirement that could De-imposed in the context of an
investigation. &7 Fed. Reg. 57850, .57860, p-oposed §91.33 .
(1982). This would not serve the same voluntary comp liance
function as the previous requlrement.

v

+ b

85/ Age Discrimination Act Annual Report, p. 3. The
self-evaluation issue would have been raised by these
regulations, as well as OCR's, to the estent agencie3s had
followed the'government-wide_regulations,_as required.




cqmpiiance rexiews. 86/
| Pendlng’resolut;on of thls.pollcy dlfference, OCR could
have cerrled“odt other coordlnaclon act1v1t1es._ For example,
. OCR. could have ;ollowed up W1th the many agenc1es that have not

.'attempted to 1dent1fy patterns and practlces of age

’

dlscrimlnatlon. It apparently instead accepted_thelr rationale

that compliance reviews are unnecessary because they receive no
‘\complaints. 87/ ‘

_Effective coordinatioqﬁseems unlikely.dnder~the proﬁosed

FY 84"budget. As in the past, OCR expects to have the

\ ﬁ

';.equlvalent of only 1 profess1ona1 staff in thls area. 88/ With..

o -
thls m1n1ma1’comm1tment, the agency may be able to keep up with

-
Y T

R
jL-<3
iy .

"-86/. OCR conducted 1 age dlscrlmlnatlon complxance rev1ew in
FY 82. Ibld., p- 5. . .
.87/ Ibld., p.. 6. For the+Commission’s view th-: the absence
of complaints does not indicate nondiscrimination see'U. S.,
Commission on Civil Rights, To Know Or Not to Know (1973),

p- 61._ OCR states its first priority has been to work &ith
agenc1es to ensure publication of final regulations. Dotgdn
Oc*ober Letter, p.- 12. With additional staff, however, it

could carry out other activities simultaneously. OCR also
cites activities carried out during ‘the time approval'df
regulations was suspended, spec1f1c§ﬂ5y an evaluation of the
.mediation prpcess and a proJect to develop model outreach plans‘
-for State units on aging. 1bid." OCR, hoﬁzqer, did not play a

significant role in the former activity. thleen O'Brien,

equal opportunity specialist, Diyision of Policy and Special

" Projects, OCR, telephbne interview, Oct. 24, 1983. Since. the
models were ngt-designed for yse by other Federal agencies, the

: relatlon -of the latter activity to coordination. is unclear.

88/ OCR A-11—53 Report. In commenqing on -an earller draft of
this chapter, -OCR indicated that edditional staff time ‘woéuld be

used for Age Discrimination Act activities but did not clearly
distinguish ‘between departmental enforcement and

5

J

.government-wide coordination functions. Dotson October’ Letter,,_

p. 13. N . e : '723 ‘ : B
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~

/

requests for reviews of’reguIations ‘and technical

assistance, :89/ but;probably not'carry out additional .

leadership tasks. ' ‘ ‘, : o 3 S

-
. -

Resource plans in other areas also would limit OCR's

leadership in Age Discrimination Act enforcement. With fewer

resources for compliance reviews, for example, OCR seems
L ’ '

unlikely to set a good example for other agencies that should

be investigating patterns and practices of age discrimination
ot to develop the experience necessary to assess current .

enforcement policies effectively. gg/ Increased'technical‘
gssistance to familiarize recipients and protected individuals
. : e ; : .

o

] : . -
89/ Agencies were requ1red to publlsh proposed regulatlons
within 90 days of the issuance of government-wide regulations
and tp submit final regulatlons for OCR review within the next
120 days. 45 C.F.R.-§90.31 (b), (c) (1982).. The".
. government-wide regulations were publlshed in 1979. 44
Fed.. Reg. 33768 (1979). Only 4 agencies have published final
’ regulatlons, however. Ageé Discrimination Act Annual Report,.
p- 2. OCR comments on an earliér draft of this chapter
indicated a ferther delay in approving other agencies'
regulations pendlng ‘the resolution of a° sult'contestlng the
validity of departures . from.the. government-w1de regulatlons.
'Dotson October. Letter, p. 13. It thus is unclear-at what point
OCR will have a substantial number, of regulatlons to approve
and incpeased technical a381stapce requests from other’ agencles
1mp1ement1ng the Age Discrimination Act. The case is Action
Alliance of Senior Citizens v. Schweiker,' No.. 83-0285 (D D. .C.
filed Feb. 2, 1983) '

.“5 ’ .- .
90/ OCR 8 ability to identify patterns and practices of age
discrimination" and needs for further work on policies and.

procedures’ also may be limited hy inadequate. information y

colléction. OCR reports no survey ¢f age discrimination and

plans fb such survey in FY 84." Dotsun Testimony, p. 1235 ; OCR #

FY 84 Budget, p. lll. The agency. us:: other sources ‘to target
compliance problems. Dotson Testimony, p. 1235, Dotson October

Letter, p» 13. The Commission, however, does not behleve these

are an effective substitute for survcys presenting a clear
overall p1cture of pOSSlble c1v11 rlghts ﬁ}siatlons.

»

‘ (Jv
L - -
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_-. . with its relatively new regulations also seems ‘doubtful. \
. ‘ o . . ok . - o et |
X i N o . - . . N . !

Without more resources and renewed commitments, longstandlr\g

& _ . i

. deficiencies affecting vital, human needs seem likely to persist

OCR's .enforcement program.. . \ _
« ) : ¢ . -
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’.. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

OFFICE OF FAIR HOUSING AND EQUAL OPPORTUNITY

Enforcement Respon81b111t1es

The 0{_&ce of Fa1r Hous1ng angd Equal Opportunity (FHEO) .of
i

.the Department of Hou81ng and Urban Development (HUD) has the
 lead respon51b111ty for Federal enforcement of T1t1e VIII of
x“" the Civil R1ghts Act of 1968 the Fa1r HousRng Act. 1’ f1th

f:VIII prohlblts dﬂscrlmlnat1on 1n the sale o1 rental of most"'

- hou81ng 1n thn Un1ted_btates. 2/ HUD's respon81b111ty for

' proce381ng and 1nvest1gat1ng comblalnts under the FederaI fa1r
;

‘hou81ng 1aw-1s spec1f1ed under T1t1e VIII 3/
PHEO also, enforces in HUD programs the c1v11 rlgh:s

provisions contained in T1t1e Ylyof the Civil Raghts Act of

l/ 42 U.5.C. §§3601 3619 (1976 & Supp. V 1vsi). . le VIIIL
proh1b1ts, with certain exceptions, dlscrlm'natlon 0. the basis
of race, color, rellglon, sex, or national -rigin.in he-
financing; brokerage, sale or rental of res Centiz! property.’

‘Id. §§3604-3606. FHEO also administers Exg¢r.tiv Order .
11,063, a amended which in part directs Fe "» 1 agzpcles to
take actlon to proh1b1t d13cr1m1natlon on the pasis of race,
color, religion, sex or national c-igin in the enle o~ rental
of hou31ng assisted by Federal funds. guarantees, or

" insurante. Exec. Order Np. 11,063, 2 C.F.R. 652 (1959-1963
Comp:), repri.ted in 42 U.S.C. $1982 app. at 1217-17 (1976)k as
amended by Exec. Order No. 12,259, 3 C.F.R. 307 (1981),
reprlnted in 42 U.S.C. §3608 app. .t 816-818 (Supp. v 1981)

~

,/2/ ‘42 U. S.C. §§3604 ~3606 (1976)

3/ 42 U.+.C. 53610 (1976) -

. - . ot
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19645 4/ section 504 cof the Rehab111tat10n ‘Act ¢f 1973, 5/ and

the Age Dlscrlmlnatlon Act of 1975. 6/ FHEO a.sns xdmlnlsters

several other nond1scr1m1nat10n provisions boncalned in program
“legislation: ' for example, section 109 of tiw. ,using and
i ¢ . < -1.C .

. . . . ’ \ ' ) N . " . . ... .- -
Community Development Act of 1974, regquires vundiscrimination

in HUD funded local block grant programs. 7. Furrher, under

~;>§xecut1ve Order 12,259, FHEO is responsible for. 1ead1ng and

s

.

coord1nat1ng the admlnlstratlon of all Feder- 1 act1v1t1es

relatlng to hou31ng and urban development to promote the ggal

. of fa1r housing. 8/

FHEO has been marked over many years. by w4aknes“¢" 1n'its

L

enforcement efforts due to the lack of Ie . 2Uura s ne- ded for a
\

4/ 42 U.S. C.‘§2000d~2000d-6 (1976 & Supp., V 1981) Tltre vI.
prohlblts discrimination based~on ‘race, color, or nat10na1
origin in programs or act1v1t1es rece7v1nf Led’&al assistarce.
Id. §2000d. o : ' - . o :
© 5/ 29 U.s.C. §§794 (1976 & Supp. V. '381). Section 504
prohibits discrimination on the bas.s-of handicap in”all
fede.ally assisted. and federally con-ucted programs.

-8/ 42 U.S.C. §§6101- 6107 (1976 & Supp. v 1981) -Theé Age
Dlscrlmlnatlon Act bars discrim- otion because of age in
programs and activities receiving federal financial ~
assxstance.\nId §6102. :

7/ 42 .S .C 55309 (1976 & Supp. V 1981). Section 109 bars

discrimiration based on race, color, vational origin, sex, age,

and hand:.cap funded under communlty J2velopment - block grant ‘'
programs. é ’

§/ Exec. Order No. 12,259, 3 ¢.F.R. 307 (1981), reprlnted in
42 U.S.C. §3608 app. at 816-818 (Supp. v 1981) e

¢



73"

_strong and rellable compllance program. 9/ During FY 83 FHEO
civil r1ghts activities cont1nued to be hampered by 1nadequate
staff levels, a problem 11ke1y to. perslst under the FY 84

ﬂbudget{ As a result, FHEO w1ll cont1nue to'have d1ffrculty-
protectlng 1nd1v1dual hous1ng r1ghts and prevent1ng _

- k.dlscrxmlnatlon in HUﬁ programs. W1thout effectlve enforcement
efforts, HUD lacks the crcdlblllty to promote and gain .
T voluntary civil rights compILance in the Nation's hous1ng
’markets, a stated obJectlve of Reagan Admlnlstratlon c1v1l-

-~

" rights policy. 10/ . o

N 9/ u. S., Commission on Civil nghts The Federal Civil Rights
Enforcement Effort--1974, vol. IL: - To Provide...For Fair ' :
\Houslng (1974), pr. 14, 38 (hereafter cited as 1974 Fair : & -
Housing Report); Twenty Years-After Brown (1977) p. 126; and
The. Federal Fair Housing Enforeement Effort (1979), pp.: 16-19,

‘ 232, 235, (hereafter cited as 1979 Fair Housing Report); and .

T Chiester™ C“"McGu1re‘"Ass1stant Secretary - .for .Fair Housing and

Equal 0pportun1ty, Department of Housing and:Urban Development,
letter to Henry Eschwege, Director, Communlty and Economic’

. Development Division, U.S. General Accounting Office, Oct. 31,
1977, attachment: .pp. 2, 3, 5; Patricia Roberts darrls, '
Secretary of Housing and Urban Development, letter to Arthur S.
'Flemmlng, Chalrman, U.S. Commission on Civil Rights, Mar.v2,

‘ 1979.. The Commission has found Federal fair hous1ng ’

s enforcement to. be undermined both by weak. provisions in Title

' VIII.and by 1nadequate budgetary resources for 1nvest1gatlon

and - compllance act1v1t1es. 1979 Fair Housing Report,

- 'pp. 230-32. S .

Rl

10/ The ‘administration has forwarded to the 98th Congress
proposed leglslatlon to strengthen Title VIII enforcement.

Fair Hou91ng Legislation: Message to the Congress Transmitting
Proposed Legislation, 19 WEEKLY COMP. OF PRES: DOC 991 (July
12, 1983). The leg1slatlon supported 'by._the administration,

S. 1612 and H.R. 3747, joined two other bills, S. 1220 and H.R.
3482 that<had been introduced eariiek in the 98th Congress to
_strengthen Title VIII. The Coimmission commented on the above.
bills in October 1983. See Clarence M. Pendleton, Jr.,
Chairman, U.S. Commission on Civil Rights, letter to Senator
Charles McC. Mathias, Oct. 6, 1983 (transm1tt1ng staff analysis

of legislation to stremgtheén Title VIIL). 7,; C a\\\\:“
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Budget Totals
.As table Sjshoﬁs, funding'for'the'OfEice.of Falr Housing
and Equal Opportunlty has 1ncreased each year betweenvFY 80 and

‘FY 83.% Inflatlon, however, has limited the 1mpact of thts

1ncrease on FHEO compllance act1v1t1es. One means of measur1ng

the 1mpact of 1nf1atlon on FHEO spendlng power is through the
<8
use of Gross Natlonal Product deflators supplled by the

L)

‘Congressional Budget Offlce (CBO). Although_these deflators .

.are not’ specifically geared to measure rising costs in Federal
civil'rights enforcement activities, 11/ they may'provide‘an g

approx1mate measure of enforcement resources, 1nclud1ng FHEO s.. L
The FY’ 84 budget approprlatlon for FHEO is $28 675 000, an

amount $287 000 less than the FY 83 budget level. 12/ After

adJustlng for inflation w1th ‘the CBO formula, it appears that ‘

the real\spendlng”poWer -of- FHEO in FY 84 would be only o T

marginally greater (about i percent) than in FY 80. 13/
; , . - a . . ——

hd o .

.

‘ ll/ For d1scusslon of the use and: 11m1ts of theqe measures,
see chapter l. : W

12/ FHEO's FY 84 budget was approved at the same level
requested. Craig White, budget analyst, Office of
Administration, Department of Housing and .Urban Development .
(hereafter HUD), telephone 1nterv1ew, Nov. 1, 1983.

13/ In FY 83 FHEO's spending power was about 6 percent more
than in FY 80 after adjustment for inflation. These estimates
are derived by dividing the FHEO approprlatlon ‘by ‘a factor that
accounts for annual: lnflatlon rates since 1980. Deflators. for
"each fiscal year through'FY 84 were provided by Steven Zeller,
economist, Fiscal Analysis’ Division, Congregsional Budget
Office; telephone interview, June 20, 1983. )

T 78

>
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L ‘ - Table 5 .

FHEO -Budget Totals: FY. 1980-84

KR o _ * (in thousands of dellars) : ;_
. "Fiscal Year o l; Approprlatlon a/
o (annualized)
. Cwss0 7 $22,060
om0 o S 26,726
o w982 R o 27,304
1983 . o - 28_.;962-, o
w8 T 28,675

At

~,

a/ Figures represent what FHEO could have spent durlng the
ent1re fiscal year under each spending ceiling.

.

~.

'

— _,WSOURCES. u. S.,. Department of Housing and Urban Develqpment‘,,_
Congressional Justification for 1982 Estimates (March 1981),
' . pp. R~1, S-1 (for FY 80 appropriation); Congressional
© Justification for 1983 Estimates '(March 1982), pp. P-1, Q-1 ’
- (for FY 81 appropriation); Congressional Justification for 1984
Est&mates {March-1983), attachment III, p. l; attachment IV,
p. 1 (for FY 82 and FY 83 appropriations); ‘and Craig White,
budget analyst, Office of Administration, Department of ‘Housing

and’Urban Development, telephone 1nterv1ew, Nov. 1983 (for
FY -84 appropriation). '
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Staffigg‘

o .

'The Commissfon has found in the past that.staffing and

appropriations fgr'FHEO have been insufficieﬁt to carry out the .

multiplicity of civil ;ights reéponsibilities for fait housing

'leadership‘that are assigned to HUD. 14/ In the 1ate 19703,

FHEO had fewer than 500 staff 3581g1ed to duties at HUD

.

headquarters, 17 reglonal offices, and 41 area offices: lé/

After two sharply critical studies_df-FHEO performance were

released in 1978-79, 16/ HUD began to seek spbétantially

'highef“staffing.for its civil rigﬁts activities. In FY 80, the
FHEO staff was 1ncreased by more. than 13.8° percent to f111 552

: pos:tlons; 17/ In FY 81 HUD 1n1t1811y sought to increase the '

EHEO.stafflné»guthoq}zgt;onrby 23.6 percent to 682 p081t10ns ;s

part of a comprehensive strategy to improve the unit's

F)

l&/' 1979 Fair‘Housing Report, pp. 16, 17.

15/ 1Ibid., p. 15. See also HUD: ‘The HUD Bugggc. Fiscal Year

1979 (Summary) (January 1978), p. FHEO-1; The HUD Budget: -

Fiscal Year 1980 (Summary) (January 1979), pN FHEO-1; . and
Budget: Fiscal Year 1981 (Summary) (January 1980), p. FHEO-1
(hereafter cited as FY 81 HUD Budget).

-

16/ 1979 Fair Housing Report, pp. 5-36, 230—35; andju.s.,x['
General Accounting Office, Stronger Féderal Enforcement Needed
to Uphold Fair Housing Laws (Feb. 2, 1978), pp. 4~29 (hereafter

c1ted as GAO Report).
17/ See figures ir FY 81 HUD Budget, p. FHEO-1; and HUD, FY

~ 1982 Budget (Summa-y) (JFanuary 1981) FHEO-1 (hereafter cited

as FY 32 HUD'Budgpt

@
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'performance. 18/ This‘figure subsequently waa'renised-downward.
by -the new admlnleratlon, 19/ and FHEO staff f111ed only 610

' p081t10ns 1n FY 81. 20/ As table 6 rndlcates, FHEO suafffng
has been dec11n1ng since.

The staff of: FHEO totaled 576 p051t10ns in FY 82 438 1n
the_f1e1d and 138 at headquarters. 31/” Fﬂzo:headquarters staff
manaées eritical'enfqrcement functionsfsuch as planning,
,evaluation,.and‘the dirediion of FHEO field staff. The loss of
even a 11m1ted number of headquarters staff positions can
'result in 1ess effective HUD civil rlghts.perfornance. .

_ /'"’A reductfon in.force_earried out by hUﬁ during early FY 83
eliminated 16 (aboutﬂil}6 percent ;f';hémébtéi)'sﬁﬁbu o
headquarters p051t10ns. 22/ The FHEO offlce respon81b1e for
overseeing Title VIII enforcement lost 4 of its 23 q .

j
-positions. 23/ The profess1onal staff assigned to systemic
, R o , - .

Title VIII investigations affecting multiple complainants was-
. ! ‘ ’ ' ’

18/ FY 81 HUD Budget, pp. FHEO-1, 2. .
L ' .
19/ Justification for 1982 Estimates, p. S-1l.

20/ HUD, Zongressicnal Justification for 1983 Estlmatés {March
1982) p. Q-6 (hereafter c1ted as Justification for 1953
Estimates).

21/ u.S., HUD, Congress1ona1 Justlflcatlon for 1984 Estlmates,
‘(March 1983), Attachment IV, p. 6 (hereafter cited as
-Just1f1qat10n for 1984 Estlmates) ' .

22/ Ibid. and Nokama Smlth budget off1cer, 0ff1ce of
Management and Field Coordination, FHEO, HUD, 1nterv1ew, May
17, 1983 (hereafter cited as Smith May Interv1ew)

23/ Just1f1cat1on for 1984 Estimates, p._7 8-9 and
Just1f1catlon'for 1983. Est1mates, p Q-7, Q-9

\
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N L " Table 6

!
FHEO. Full-Time, Permanent Staff Positionms® FY 80-84 .

Fisgcal Year Aufhoriéed al/ 3 o Actual b/
1980 ' C 560 . 553 R
L1981 | 590 g .. 610 |
o182 569 S s
//// 1983 . - . [_ . 558 . h Sfi/féj !
// 1984 L 558 L i
= . ) ) LI . R . K . ~'/Ji . %
[ . | / _ ) ///// , ‘
3 ¢ -
. T .
° '///// '~ . bl
s _/’-.//"/ .l\\

o .

.a/ Number of fuIl-tlme, permanent staff permltted ndér
Congress1onal budget measures.. .
b/ Number of full- t1me. permanent staff. actually mployed by.
FHEO. Except as noted, flgures are for the last dgy of each -

’ f1sca1 year. : i ~

\ -

¢/ As of June 30, 1982. - L. <

. SOURCES: U.S., Department of Housing and Urban- ;evelopméht

Congpe381ona1 Justification for 1982 Estimates -(March 1981), ° ”’“1

p. S-1 (for FY 80 actual staff); Congressional Justification °
for 1983 Estimates (March 1982), p. Q-1 (for FY 8l ‘actual «
staff); Congressional Justification for 1984 Estimates (March’
1983), attachment IV, p. 1 (for FY 82 actual\staff); and Nokamg-
Smith, budget offiéer, Office of Management and Field ’
Coordination, FHEO, HUD, telephone interview, Aug. 3, 1983 (for
FY 83 .actual staff) and interview, ‘May 17, 1983 (for FY .80 -

.. 84 authorlzed staff) , _ o v L T
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cut trom 4 to 2. 26/ The otfice responsible for comﬁliance
.ncgivitivu utder Title VI and other authorities, lost more than
20 percent ot its atatt, gg/ Total FHEO headquarters staffing
dropped to 119 durihg FY d83. 206/
Complaint Processing

Since FY 81, delaya and backlogs in the handling of civil

rights complaints ﬁavo become a problem in FHEO operations.
The Comminsion previously has noted that delays in HUD
inveatigationa can lead to a decline in willingness of the
public to tile complaints, perwit discriminatory conduct to
peraiast, and rewult in leas succosaful FHEO inveutigsuzive

eftorta. 27/

TN R S we g A L U et e R B i B g

d4/ Katrina Ross, Uirector, Fair Housing Enforcement Division,
FHEO, HUD, interview, May 26, 1983 (hereafter cited as Ross
May Interview). One of the lost systemic positions was
restored by reassignment of other FHEO staff. This action,
however, requitred time=-consuming reorientation of the
reassigned staff member. 1lbid.

25/ Justification for 1984 Estimates, attachment IV, p. 7, and
Saith May Interview.

26/ Noksma Smith, budget officer, Office of Management and
Field Loardxnntxon. FHEO, HUD, telephone interview, Augs 3,
1983 (hereatter cited as Smith August Interview). The iigure
cited is tor FHEO staffing as of June 20, 1983. HUD points cut
that despite these figures, fair housing staffing and fundiny
hsve baen treated “more favoradbly" than staffing and funding at
the Departeent overall. Antonio Honroig, Assistant Secretary
t.r Fair Housing and EqualrOpportunity, HUD, letter to Linda
Chavas, Staff Director, U.S. Commisasion on Civil Rights,

Sept. 19, 1983, p. 2 {hereafter cited as Mcnroig Letter and
tnclosures).

27/ 1979 Fait Housins Report, pp. 29, 37.

wann,

54
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' Thatability ol rud0 to avoid dclays ahd ba;klogs in
complaint handling renains a matter of concern beéause Title
VIII complaints to HUD are projectcd to continqe at the current
level of abouf 5,000 annually. 28/ Complaints of

discrimination in HUD assisted programs arc expected‘by HUD to
increase substantially in FY §3 and FY 84 29/ ! 2\

Backlogs of Title VIII~cases open mo*e than 90 daf; 30/ ‘
increased in both FY 81 and 82,‘and at éhé end of the first 6 .
months of FY 83 the backlog stood at 865 complgints.tgl/ In FY
80; the backlog of the Title VIII cases had totaled only

35. 23/ These backlogs developed even as the number of

)

gg/ Justification for 1984 Estimates, attachment IV, p. 14.

29/ Ibid., p. 15. : :

30/ Title VIII complaints that are open more than 90 days are
considered to be backlogged. 1Ibid., p. l4. HUD believes the
number of Title VIII complaints "over 90 days old" should be
assessed in light of the fact that Title VIII requires
termination of efforts by the HUD Secretary to obtain voluntary
compliance "only when a Federal Court trial in & civil suit is"
brought by an individual:" Monroig Letter and Enclosures,

"pe 5. HUD did not indicate the extent to which such efforts
may have contributed to the recent growth of backlogged Title
VIII cages.

31/ Ross May Interview. (Data received during interview are
cited hereatter as FHEO Title VIII Data). The Title VIII
backlog in FY 81 stood at 209; in FY 82 the backlog was 987 .
cases. Figures.from Justificatior for 1983 Estimates, p. Q-16;
and Justification for 1984 Estimates, attachment IV, p. 14.

32/ Justification for 1982 Estimates, p. S-21.

. 84 ‘
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successful cgnciliaﬁions of fitle VIII cases were .
increasing. 33/
At the end of the first half of FY 83, 54 percent.of all

open fair housing complaints were more thén.?O days old. 34/

Moreover, one-quarter of all open Title VIII complaints were

more than 180 days old. 22/" Such delays in resolvipg

compléints are‘of_pgrticulﬁr con€ern because the time 1imit§
C for the investigative ph%se-of'Title VIII complaints éalls for

prompt action. 36/ Furter,_private syits under Title VIII

‘must "be commenced within one hundred eighty days after the

’- alleged discriminatory housing praétice occurred," 37/ (//

L] N L

33/ FHEO Title VIII Data. HUD cited the increase in

'successful conciliations as an indicator of more effective

Title VIII enforcement. Monroig Lettei and Enclosures, p. 1.

HUD also Clted monetary compensation awards that are "higher .

than ever" as a result of success:ul conciliatioms. Ibid.

Rev1ew by’ Commission staff, however, of FHEO Title VIII data
could not confirm this second point, nor did HUD prov1de :
supportive data on its comments-on this chapter when in draft
form.

-~

™~

34/ Calculated fr.m FHEO/HUD Complalnt and Compliance Rev1ew

System Report EO2BBCA, "Title VIII and EO 11063 Cdmplaint Aging

Report" (through Mar. 31, 1983), p. 1. . .
. . . } |

~ 35/ Ibid.

36/ ' HUD is requlred by T1t1e VIII to complete Title VIII
. —_investigations within 30 days of the filing of complaints with
HUD. 42 U.S.C. §3610(a) (1976). This 30-day limitation
applies only to FHEO 1n\~stlgat10ns or reactlvatlon of
complaints after previous referral to a State or local agency
with fair housing respomnsibilities. Id. -§3610(c), 24 C.F.R.
§105.21(a). (1983). HUD currently requires State and local
agencies to investigate 'the average complaint" and "set {the
complaint] for conciliatiomn, within 30-45 days.' 24 C.F.R.
§115.2(c) (198%).. .

37/ 42 U.S.C. §3612(a) (1976).-

. - P
- : L fbk\ y
L e . \. .
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o
-a requirement that is legs likely to be met H& comp lainants ‘who

have not received admlnlstratlve determination regardlng chelr
7
! -
-« - complaint. 38/ \ ,
< . L. . -

FHEO closures of Title.VI and section 109 complaints during

FY 82 did not keep pace\wiFh the increase in the number of

. -

these complaints. 39/ ‘As'a\féeult, the number of open
complaints on hand at the end of the fiscal year rose by 17

percent. G/ Durlng the flrst 6 months of FY 83, the number

open Tixle*VI and sectlon 109 complalnts on hand 1ncrease
. -31gn1f1caﬂ*1y. 41/ For theysame perlod more than one-fourth
} of all open TltIe VI and sectlon 109 complalnts had been in

-

that status for more than 180 days, &g/ 1nd1cat1ng, as in
A o :
earlier years, that delays continued to hamper FHEO

38/ HUD. states tHat to protect individual rlghts it notlfles
complalnants of their right to file a private ‘suit within the
required.time limits. of Title VIII .regardless of whether HUD
has ¢ompleted its investigation. Monroig Letter and e

" Enclosures, p. 5.

39/ justification for 1984 Estiméteé, attachment IV;.pé 15{

S

40/ Ib1d. and Justification for 1983 Estlmates, p. Q~-17.

¢

41/ HUD/FHEO Complalnt and Compliance Review System Reports
EO2CAC-A and EO2ANC-A, "Status Summary of Complaints" (Oct. 1,
1982 to Mar. 31, 1983), Ps 4. ; : .
42/ Calculated from HUD/FHEO Complalnt and Compllance Rev1ew
System Report EO2BBCE, "Section 109 Complaint Aging Report"
(through Mar. 31, 1983), p. 1; and EO2BBCC, "Title VI Complaint
Aging Report" (through Mar. 31, 1983), p. 1l.
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4

enforcement action on complaints of discrimination in

. “

HUD-assisted programs. 43/

HUD reduced the staff time in FY 83 and FY #4‘allocated to
- * L
-complaint processing and investigation. 44/ " Thin action
8 - ' . N

negatively affects both investigation of fair housi.ng

' ‘L&omplaints and of possible discrimination in HUD programs.ln
‘HUD estimated its'bersonnei would ~close about 2,300 Title

"VIII complainta‘a year in both FY 83 and FY 84. 45/ This would

'approximate the number of Title'VIII-closares in F¥Y 32 46/
. [

Yet’, the reductlon in the FHEO staFf time allocated to T1t1e
\\\VIiI comp1a1nt handling in both years by. HUD 47/ would 11ke1y

<

result in about 150 to. 225 feWer complaint closures

:

[
annually 48/ and wbuld limit the’ capacity of FHE&l:o reduce ., -

43/ 1979 Fair Housing Report, pr. 37-38. FHEO states that it
‘seeks to close complain:s of poss1b1e discrimination in
'HUD-funded prograr activities in less than 180 days but is not
required to do so. HUD regulaticns for Title VI specify only .
that invescigatioms shall be "prompt." 24 C.F.R. §1.7(c)(1983)
‘and Wiite Madison, snpervisory equal opportunity specialist,
Program C.mpliance Division, FHEO, HUD, telephone 1nterv1ew,
July 28, 11983 (hereafter cited as Madison Interview).

t

’ﬁﬁ/ Justificetion for 1984 Est1mates, attachment v,
PP 14~ 15.

ﬁ/ Ibld. y p. 14. ' M
46/ 1Ibid. ’

47/” Ibid. The reductions would amount to about 7 fewer staff
/years for Title VIII complalnt proce831ng in both FY 83 and FY

84. Ibid.

-

" 48/ Ib'd.‘ o vy
a8/ 1 . .. i E;z .

-
-\

s



1ts exlstlng larg acklog of T t1e VIII comp1a1nts. 49/ HUD

-1tse1f estimated that a backlog of 500 T1t1e VIII comp1a1nts
will continue during FY 83 and FY 84. ég/u
For investigation and processing of complaints of

S

dlscrlmlnatlon in its programs in FY 83 and 84, HUD allocate

19 percent fewer staff years than 1n FY 82. 51/ In sp1te of

these reductions, HUD estimated that-in both FY 83 and/FY 84

- .'\ . ,.
- Lo ! ’

-~

> 49/~ FHEO staff stated that the planned issuai.= .7 a new field

operatlons handbook in FY 83 and planndd tra1n1t_ ive field

- gtaff in Title VIII complalnt hand11ng procedure oot
increase Title VIII activity by. regiondl staff, :. - ~nhancing
the qua11ty and quauntity. of Title VIIL 1nvest1gv - r@sults

without increasing staff levels. . Ross May Inter:z'mp Havrry
Carey, Acting Director, Office of Fair Hdusing Fufsrceument,
FHEO/HUD, interview. June 1, 1983, and Katrlna koss, Director,
Fair Housing Enforcempnt D1v1s1on, FHEO, HUD, interviev, Juge
1, 1983 (kereafter c1ted as. Ross June Interv1ew) , FHED,

. however,: also indicated that it w8uld aot act to issue Title

' VIII regulatlons prov1d1ng a comprehengive interpretation. and
definitionof prohibited conduct under Title VIII for the use .
of HUD staff, _the/publlc,_and the courtsi HUD stated that it

. would defer issuance-of Title VIIT regulations until efforts to
amend the Fair- Hou81ng Act in Congresn were completed. . Feter =
Kaplan, D1rector, ‘Office of Program itaiifards and "Evalwation,
FHEO, HUD,'1nterv1ew,.June 3, 1983' (here«iyar cited as Kaplan
June Interv1ew) ' : ‘

- 50/ Justlflcatlon for 19D Lstlmates, at*achment IV, Po 14.

' The backlog of Title VIIZ \omplalnts is composad of ‘'unresolved
- cases referred by HUD tc $+ztes and iucal agenciecs for haqdllng
-and of casas retalned by u\D for its own action.

"Sl/ Justification For 1982 Estimates, attachmeac 3V, p. 15.
This discussion includes FHEO program von—discriminatic.a
respon81b111t1es under Title VI, section 109, the Age
Discrimination Act, section 504, and equal employment
opportunity contract clauses involved  ,in HUD-assisted
activities. - Ibid. ' :

C =
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FH.J wculd close sdbstantially increased numbers of program
. \. .

L.

discrimination compLaints. 52/ The level of staff hours

allocated by RUD to meet ltb complalnt closure obJect1vea,

however, appeared to be 52 percenL toc low for FY 83 53/ and 88

_percent. too low for FY 84, wher_s me. Jur.e:d against the past

performance of FHEO. 54/

v C " -
FHEOQ staff believe that improved staff efficiency and use

of . a detailed program complaint investigation.manual mow under

‘preparation should increase effective use of its regional staff

-

v

v - - '
\ . .
\ ) . V , r “ . . v o
52/ Ibld., pi\qs. HUD projetts that the number of program
dlscrlmlnatlon complalnts will 1ncrease Ly about 23 perzant in
FY 83 and by the hame percentage again in FY 84. Ibid. One
‘reason fbr an' 1ncréased number of complalnts is the .ched..led

1ssuanoe in.FY 84 of\ HUD regulatlons under sectlon 504; these

™ are expected to resuk in a major increase in section .04

4

4

allocated\14 1 staff years for FY 84.

complalnts. Bobert Ardlnger, program analysl. Prograw
Compllance D1v181on, FHEQ; HUD, interview, June 15, L“Jj.

53/ Calculated from FY 82\performance and st«ff years.
‘Justification for 84 Estimates, attachment IV, . 15. In FY-
83, 21. S\Staff years would be\ needed ‘for HUD's nst’ imate of 389
closures 'of complaints. of pr!g am discrimination. HUD haa
allocated only 14.1 staff years \for FY 83. ———

54/ Ib1d. In FY 84, about 26.5 sbaff years would b« required
For HUD's” estimate of 480 closures . complaints. - HUD has

~
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-nvestlgators. 55/ Nonetheless, it appears unllkely that the

-

veff1c1ency of FHEO 1nvest1gatlons can be 1mproved to ach1eve ¢

the number of complaint closures that HUD has estimated for FY
) . .

83-and FY 84. 1f receipts of.program discrimination complaints
increased to the levels FHEO projected for FY 83 and FY 84,

delays in investigat}ons_and‘backlogs of these complaints are
likely to be continuing problems. 56/
- ~ '

55/ Laurence D. PEarl, Director, Office of'HUD'Program .
Compliance, FHEO, HUD, interview, May 27, 1983 (hereafter cited
as ‘Pearl May 27 Interview) and Madison, Interview. FHEO stated
that  staff would also receive training in statistical analysis
technlques and investigative procedures diuring FY 83 that would'
improve staff effectivéness: HUD stated that its -3
investigations of thle VI and section 109 complaints of
discrimination’ already has "bacome considerably.more effective

~.1n 1dent1fy1ng and correct1ng d1scr1m1natory_pract1ces. HUD
‘stated that its findings of apparent noncompliance rose from 10

percent’ of the complaints. 1nvest1gated in FY 81, to 14 percent

“in FY 82, and to 24 percent in FY 83. Monroig Letter and

' Enclosures, P 7. HUD did not discuss how these percentages
- were determlned' Nonetheless; the improvement in: the
'percentage of 1nvestlgatldhs leading to findings of"

noncomp11ance appears also*to have been: accompanled by a
decline 1n the number of complaints be1ng closed when compared
with FY 82 .performance. HUD/FHEO Complalnt and Comp11ance
Review System, "Title VI: Status Summary of Complaints" .
(¢hrough Mar. 31; 1983) (E02ANC-A), p. 2; and Just1r1catlon for © -
1984 Estimates, attachment IV, p. 15. : -

-
\

56/ According to HUD," the number of Title Vi and section 109
compla1nts remaining on hand at the énd of FY 84 will equal
almost 52 percent of the total number of receipts of these
complalnts during that year. Justificdtion for 1984 Estlmates,

‘attachment IV, p. 15. Complaints carr1ed over from the prior

fiscal year combine with new rece1pts dur1ng the current year

to form the total annual workload for staff. When complaints

are carried over in substantial numbers from 1 fiscal year to

. another wlthout staff ificreases to compensate for this added

workload, a backlog is likely to develop.
o ) N

L ) . § o
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Fair Hou31ng;A581stance to State and Local AgAnc1es

HUD is required under the Civil Rights Act oF 1968 to 1 :fer

Title VIII complaints to State and local agencics administering

>

fair ‘housing laws that provide "rights and remedies...

' substantially equivalent“ to those under Title VIFI. 57/ Since
1980, FHEQO has provided finanqiaI assistance to State and “local
civil rights agencies to support the investigation of Title

VIII complainte referred to‘them by HUD. 58/ Funds provided by -
‘FHEO's Fair Hous1ng Assistance Program (FHAP) have .encouraged y
State and local Jurisdlctions to adopt equ1valent fair e
housing laws and‘to accept complaint referrals. 59/ During

FY 82, more than half of a11 Title VIII complaints received by

HUD were referred to State and 1oca1 agenc1es for

rd

investigation. 99/

57/ 42 U.5.C. §360L(c) (1976), 24 C.F.R. §115.6 (1983).

58/ 'Steven Sacks, Directcr, Federal, State and Locxl ‘pfo; rams
DiVision, FHEO, HUD, 1nterv1ew, May 18 1983 (hereatter cited 4
as Sacks Interview). o o = i

59/ Justification for 1984 Estimates,‘attachment III, Pe 3,
6 70 ) . e

60/ Ibid., attachment III, p. 7. .In 1980, only 13.5 pergént
of HUD's Title VIII complaints ‘ware referred 1bid.
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Since 1980, HUD has sought a $3.7 million annual

appropriation for FHAP aid to State and local agencies. 61/ "In

FY 84, the number of State and local agencies assiéted by the
program will have increased to an estimated 90 agencies. 62/
Referral of growing numbers of individual fair housing

. complaints to Sta;e and locéi agencies poténtially allows FHEO

to increase its staff time devoted to broader Title VIII

v

investigations ;hat have a greater enforcement effect and that

can lead to Department of Justice prosecutions. 63/

It is not clear that HUD can rely increasingly on the
" results of State and local investigation and conciliation

.

61/ Sacks Interview. - FHEO staff‘characterized'the current
‘allocatlon for FHAP as "programmatically adequate to fund
. annually the total number of agencies that have sought FHAP
support. In fact, actual outlays for FHAP aid to State ‘and
// " local agencies between FY 80 and FY 82 were substantially below
the annual appropriations during these years, due to delays in
program implementation. As a result,)a substantial carryover
" ‘developed of funds appropriated for J¥AP. - Thus, "in FY 83, FHEO
_estimated that obligations of FHAP to State and local
‘‘agencies would total $6,747,000, an amount almost double the FY
83. appropriation for the program. Justification for 1984
- Estimates, attachment III, p. 1. = When the funds carried over
'from earlier appropriations are exhausted, considerably reduced
funds will be'available for -FHAP assistance to State and local
r.agencles.,

'S

62/ Sacks Interview.

<

/

z

63/ - FHEO 1nvest1gat10n of systemic Title VIII complalnts ‘is
dlscussed 1n greater detail beg1nn1ng at p. 24, % !

92
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activities. 64/ Alﬁost_tworthirds.of.all'backlogged HUD Title_\/
VIII cases in early 1983 were of coﬁplaints that HUD had
feferred to State and local agencies. 22/ -Further, a deéailed

program audit this year of FHEO performance in 1 HUD reglonal

‘

office found monitoring.of State and local” agenrles to be

~

64/ The referral of Title VIII complaints to State and local-
agenc1es for investigation and enforcement action does not end
HUD's responsibility for prompt handling of su complaints.
-The HUD Secretary retains the right to recaé}’§2ferred .
complaints upon certification that "the profection of the
rights of the parties or the interests of Justlce require such .
‘action.™- ‘42 U.S.C. §3610(c) (1976). HUD regulations ‘state
that "such certification [and complaint recall] shall be made
routinely when the State and local agency has not commenced /
proceedings w1th1n 30 days follow1ng the referral of the-
complaint to it, or...has not carried forth such proceedlngs
with reasonable prowptness within the judgment of the Assgistant
v Secretary." 24 C.F.R. §105.20 (1983).;

63/ FHEO Tlgle VIII Data. The percentage of complalnts
backlogged at State and local agencies (66 percent) exceeded
the percentage of Title VIIX comp131Mts referred to these
agencies (61 percent) suggesting their complaint resolution
activities are less timely than HUD"s.’ . -

. ot
. L
/' ' !
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"inadequate." Qéj "Also, Title VIII cbneiliation agreements
ga1ned by State and local ag=ncies are obtalngeg monetary
awards for comp1a1nants that average 90 percent less than those
‘HUD obtains in its conc111at}ons.'§1/
_The'headquarters_FHEO staff administering the FHAP State

and, local program has been limited to 5 or fewer positions

66/ Lee M. Stevens, Region-V Inspector Gemeral for Audit, HUD
tudit Report to Alfred C. Moran, Acting Regional Administrator,
Region V, Audit Case No. 83-CH-174-0004, "Housing
Discriwination Complaint Investlgatlon,“ Region V, Jan. 14,
1983, p. 2 (hereafter cited as Housing Discrimination Complalnt
Invest1gat1on) The audit determined that one reason for this
1nadequate monitoring was._thé unrellab111ty of FHEO data
processing systems. ‘Ibid., pp. 19, 20, 24, 27, 30. The audit
. found that the computer program needed {or’ monltorlng State and
local agencies was never designed at headquarters because -FHEO
;funds "ran out before the program could be developed.”" 1Ibid.,
p. 30. It is not clear when an adequate system will ‘be in
place. In commenting on this chapter, in draft, HUD reported,
"In FY 1983 considerable activity occurred in the redesign of
 FHEO's ADP mon1tor1ng capability for State and local complalnt
procé891ng. HUD's Office of Admlnlstrat1oQ/ﬁas committed
resources in FY 1984 to 1mp1ement these ADP improvements.'
vMonr01g Letter and Enclosures: Technical Corrections, p. 1.
. HUD did not indicate the level of resources to be committed in
FY 84 to ADP improvements or the nature of these improvements.

67/ FHEO Title VIII Data. Monetary awards under successful
; conciliations by HUD averaged $1,144, while State and local
. agencies gained only an average of $118 in successful’ !
/' conciliations. HUD staff also were more likely to achieve
Title VIII conciliations that included followup agreements.
- (Not -all "successful" conciliations include followup
. agreements.) HUD observed, however, that efforts ‘by State and .
loual agencies to. achieve early resolution of complaints (eege,. *
~ to obtain a, unit of housing for comp1a1nants) may account for
’ their. lower average monetary awards in conciliations. EUD also
believes that pub11c hearlngs at the State and local level may
result in gaing in monetary relief that are ‘not reported ‘as ’
having been ach1eved pursuant to conc111at1on efforts. Monroig
Letter and Enclosures, p. 6. :

’

34 %

~ ’ ?
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since its inception. 68/ This staff rust carry out
time—consuming responsibilitiee for certif;gng Title VIII
equivalency, conductihg‘training.and technical aesistance,
reviewing funding proposals,'administering'contrects and
meﬁq&anda of uﬁderstandyng, and assistingfregiohal staff in
monicbring State and local haedling'of complaines: 69/’ While
.empha3121ng rapld 1mplementat10n of FHAP fundlng for State and
.local agenc1es, FHEO has not made econtinuous- evaluatlon of the
performance of these ageneies a priority.  Staff charged with
-ovefsight of ‘the program.thus have not been able tb'detefmine-
"why problems may be'occerring inunbe.eoepleint_perfofmance of
" the referral agencies,'zg] Nonethe1e38; FHEO Aesietant
" .Secretary Monroig believes ehat the pfog;am:te'strengthen State
and  losal fair housing enforcemene has been a success, and ”hae,
increaseq dramatically tﬁe resoufces which are available to .

.

fight housing discrimination." 71/ - ,

/

68/ Sacks Interviewr - L
69/ Ibld.

79/ Ibid. FHEO recently fmphasized“to its regicnal staff that
careful monitbring"of the “cimeliness of .State and local agency
proce831ng of complaints should be achieved- thraugh
"continuation of the currently requlred 30/60/90 day- serles of
progress checks on handling of ifndividual complaints.. Monr01g
ter and Enclcsures: . Memorandum on Title VIII Recall Policy,
Ziz. 3, 1983( : T
71/ Monroxg Letter and mncloaurea, pe. 1. The Assistant
Secretary observed, "Many states and localities have laws
stronger than mitle VIIT, thus increasing [by means of ‘“D
.referrals] the remedles ‘available to victims of- . S

e,

d1scr1m1nat1on. Ibid. B T - 9



. ; ,f‘ | : . - - o b. | . R ;
" The State and local agenc1es hand11ng T1t1e VIII complalnts
are‘out81de HUD's immediate control and day-to—day oper31ght
Therefore,'effectlve management of—the FHAP program.req01re3f
that ;:aff be assxgned.to a cont1nu1ng program of evaluation
and’early problem resolutlon. The FY 84 HUD budget, howevﬁr,
will not 1ncrease hnadquarters staftlng for the FHAP State and‘

- '/ - N

local program, 72/ and no clear commlttment has been made

. /,/

regardlng plans for tra1n1ng of reglonal staff on FHAP matters
V4

»

durlng FY 84 13/ Wlthour 1n¢feased staff1ng and-tra1nlag

4

durlng i@ 84 EHLO will 1 Ek the means to correct problems in

-
a ./ .o .~' H // . 3
. " the perrormanqe of Stafé and local,agenc1es on Title VIII
. ) Y | o ) . . . s
complalnts. 74/ ////
//2/‘-e
R -
R Vos
- 4 CLt . : .
N . - Z i - L. . .
€L 72/ Ibid. , . - - v o
Ve ” . . // ) -

R 73/ It was “not until Apr11 1982 that HU prov1ded , .
comprehen31ve training sesgions for each reglonal office on the
State and local referral program and FHAP, 2 years: after the
program 8 1ncept10n. Add1t10nal trainlng appesars to/ be all the
*. . ' moré important because. for both FY 83 and FY 84 HUD indicated
that a considerably increased amount of regxonal officé FHEO
staff time would be devoted to "FHAP Activity."” Justification
) for 1984 Estimates,’ attachment IV, P- 4. HUD &tated that
?- Reglonalffltle VIII staff would receive trdaining in late FY 83
-on-monitoring the comp1a1nt processing procedures of State. and

-

local yeferral agencies. HUD alsé noted that "suff1c1ent funds - . -

- will be available for a FHAP training session in FY 84."
- Monro1g Letter  and Enclosures: Technical Correct1ons,.p.'l.

14/ FHEO staff believe a "systematic complaints monltorlng
“effort planned for FY 84, a new FHEO field operatlons handbook
and training of field staff should halp.’ ‘to. 1mprove HUD reg1onal
office performance on monitoring of compla;nc ‘handling by State
and local agencies. - Ross May 'and June Interv1ews, P
~Justification-for 1984 %etlmates, attachment IV, p. 9; and
Monro1g Letter and Enclosures: - Technical Corrections, p. 1.

- %%
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Systemic Activities .

In addition to its action on individual complaints, FHEO

‘ investigates broader pattern and practice discrimination in

AR - x ' - “ ;
housing and in HUD programs. 75/ 'This is ussally referred to

.as systemic activity. A single pattern and practice case under

‘Title VIII often can include~mul£ip1e complaints against a

L

single respondent. 76/

The Assistant Secretary for Feir\Hqgeing has enphasized the

S~ 1

} " importance of systemic complaint investigafion‘and stated that

| increased FHEO,activity on these cases wouldvbé\iigely to’
increase HUD referrals of Title VIII conplaints to the
Deparrmenf of'Jusgice (DOJ) for poesib}e litigation. 77/ The
. . Attorney General is limited to litigation ofiﬁbéttern and
! praetice",Title Vlfi ceses 6; to cesée which reise 9an,issne.of
" general public ingortanqe-inrggvinéia;grnup of. pereons.",2§y

v '
The prosecution-of substantial numbers of Title VIII cases is .

4 ) . -

* 75/ HUD, FY. 1984 Budget (January -1983) (Summary), p. FHEO-2
(hereafter cited as FY°84 HUD Budget). . .

/ .
76/ Harry CareyJ Actlng D1rector, Office of Fair Hou81ng

Enforcement FHEO _HUD, telephone interview, June 29 1983 L
77/ Antonio Monr01g, A881stant Secretary for Fair Hou81ng -and
Equal Opportunity, HUD, Testimony before the Subcommlttee on”
i HUD-Independent Agencies of the House Committee on
. Appropriations, Apr. 13-14, 1983 (hereafter cited as Monroig

Testimony); Ross May InterView. HUD can resolve Title VIII
) ‘complaints only through conciliation, and persuasion. 42 U.S.C. /
¥ - §3601(a) (1976).
78/ " 42 U.S.C: §3613 (1976). S T

P
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Y

critical to.Federal Government-efforts to curb housing

.
¢

d1scr1m1nat10n. 79/ Persons who would vrolate T1t1e VIII have

little incontive to comply voluntarily with the FaiY Housing -

~

.« . S o . ~.
Act when(tﬁé possibility'of Federal Title VIII litigationm is
. . . . . - Y .' - R L4
un11ke1y..80/ o o ST . o v
Lt HUD's processlng of thousands of T1t1e VIII compla1nts each’

year potentlal ly provldes an opportun1ty for the agenCy to'

uncdver~and forward to DOJ substantial numbers oﬁ pattern and
: . ' - , A .

practices cases for pdssible litigation. In the past, however,

the Commission found that HUD has referred only a very small
' ” _ ; . .
no-ber of its total annual Title VIII cases to DOJ for possible

prosecution. 81/ Coordination and information sharing’ between

the two agencies also were marked by problems. 82/ Such

weaknesses have persisted. -
o RV B r !
'
» ~
. »
’ 4
_ i .
]
[} " R N ’,

79/ 1979 Fair Housing Report, pp. 62, 71-72.

i — e - / . \
' 80/ 1Ibid., p. 230. - _ |
- e R l , . . R

81/% 1Ibid.,”kp. 31-32.

82/ 1Ibid., pp. 64, 69.

-




- HUD réported that if referred three pattern and practice -.

W
. " 4
' - - [N

Title VIII cases to DQJ during FY 82.'83/.‘De1ays of a
year or more by FUEO between 1nvest1gat10ns of Title VIII
. .complainte and their2referrai to DOJ also have-}essened.the
pqeéibility.of-swift litigat?on.by the Department.°§&/
’Ceerdiﬁation'qf activities between HUD.and DOJ still.appeared
to be a problem in'IQBQT 85/ *
The low number of Title VIII pattern and practiee cese

referrals appe rs to result from the inadequate staff time and.

~

. » . v

N .
83/ Monroig Letter and Enclosures: Technical Corrections, p.
. 1. The Department of Justice, however, reported only two such
K referrals by HUD during FY 82. .Thomas M. Keeilng, Acting
. Ch1ef -General L1t1gat10n Sectlon, for William Bradford
Reyholds III, Assistant Attorney General., Ciwvil Rights. ,
Division, Department of Justice; letter to James o;‘Arlsman, .
civil rights analyst, U.S, Commission on Civil nghts, June 22,
1983 (hereafter cited as Keeling Letter). In FY 81, HUD -

* referred 4. pattern and practice matters for p0831b1e
prosecutiaon. In 1980, no pattern or practices cases were .
referred. Additionally, FHEO has also referred to DOJ an
annual average of 20 other Title. ZIII cases that are not
pattern or ptactxce matters and Ehat ‘apparently &re, prov1ded
only for DOJ's appraisal and general information. Ibid.

84/ (Wllllam Bradford Reynolds III, A381stant Attorney General
' Civil Rights. Division, Department of Justlce, letter to Antonlo
Monroig, Assistant,K Secretary for Fair Hous1ng, HUD, Jan. 18,.

v 1983 (hereafter cited as Reynolds Letter}. The Assistant = -
Attorney General's letter stressgd that delays ih HUD's" !
referral of Title VIII complaints &o DOJ had resulted in the - ”

need for relnveatzgatlon of cases and made it difficult to

locate witnesses, 1bid. The letter was written following

reported expressions of concern by the Assistant S retary

regardlng apparent inaction by, DOJ on Title VIII

~refer'rals. "HUD's Approach to Housing BlasIStresses .

Gooperatiou Over Litigation,Y Washington Post, Jan. 4, 1983,
~ p. A-13... l' . - , ’

. 85/ “Reynolds Letter. . > ‘ :)t)
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‘resources allocated by FHEO to its systemfc T1t1e VIII

- -

. effq;ts.‘ ‘An effectlve program of pattern and practice ' .

(/1nvest1gatlons rEqulres exactlng headquarters coord1natlon and
gonltorlng of spec1a11y trained 'staffs of 1nvest1gators,
4 . : K
L technic1ans, and analystst 86/ _In both FY 8}-and FI,SZ; FHEO

<
’

allocated about 32 staff,yeara'for ‘the investigation of ) .

systemlc T1t1e VIII cases. 87/ In FY 81, FHEO éiosed 360 ~ . &

. aystemlc T1t1e VfII complalnts and-referred 4 of tﬁem to - '
. N . o ~
. Justice for p0881b1e pattern and practlce 11t1gatlon. 85/ \\r r
‘ FY 82, FHEO closed 243 systemic complalnts. 89/ . -f._ -
b o , ﬁn FY 83 and FY 84 HUD allqcated 33.3 staff years' for " ; l
. . LY #

systemic T1t1e VIII 1nvest1gatlons but pred1cted it would

-~

. achieve maJor‘lncreases in the number of cases it would

.

- h > .
86/ Budget: Flscal ¥ear 1981 (January 1980), P- FHEO—Z, and
¢ 1980 Annual .Report (September 1981}, PPe 16-17 (hereafter cited
: as HUD 1980 Annual Report): . A _ <
’ \ N ‘ L
' T : 87/ Justlflcatlon for 1983\Est1mates, p. Q-16; and ﬂ
¢ Just1f1catlon,for 1984 Estimates, attachment vV, p. l4. C

h 88/ Justlfxcatlon for 1983 Estimates, P. Q 16; and Keeling (
' Letter. i . ;
e T
ﬂ/ Justification for. 1984 Estimates, attachment IV, p. 14. As
, noted DOJ states that HUD referred 2 pattern and practice o
’ cases® dur1ng FY 82. Keeling, Letter,’ HUD statess that 3 suchg - .
referrals were made during FY .82. Monrolg Letter “and

Enclosures: Techn1ca1 Corrections, p.. l. , : c e Y

>

I‘- ’ “ * A4
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| A A )
_close. 90/ -FHEO estimated if woul’ : 765esystemie eabes %n
FY 83 and 995‘case; in FY‘84. 91/ g.the first_haif of FY

, - . 83", FHEO closed only 134 sech €as2s, ndieatiﬁg.that the *

._  , majof increasg in systemic.activiti 1134 1ed?Py.HUD Haa'notf'
escur.red. 9__2/ ¢ o _ < e '

¢ . hd o ?

. . X " Based on FHE& perfofmamce‘during\FY 82, a"totaltuf 10}.
’ ;staff years égtié He'requf?ed to aeaieve HUD'e g;al.for patternv
E " Land practice, Titie &III closureg in‘FQ “3. 94/ La FY.SZ 131.
staff years would‘be needed. , 5/ FHEO s allocatlon “of ;g'staff
’

years for systemlc 1nvest1gat10ﬁs in FY 83 and FY 84 96/

a . . . . .

~ - . £y

. ! v o Lo L. - . e
. ’ . : - ¢
. 90/ Justrflcataon for 1984 Estlmates, attachmqu IV, p. 4.
~ TFHEO emphasizes that_ Prfie VIII systemic cemplaint =~ - .

and practlce cases to the.Justjce Department for civil “action -
ls a "primary objective" for FHEO. FHEO atded that it” would.
"advise Regional ofi;ces...to prov1de for prompt processing of
,cases which have systemic issues' and would .expedite referral
“of cases to DOJ for ‘initiation of. c1v11 actlons. Monroig
Letter and Enclosures, p. 6. .0 S

. 1nvest1gat10ns are a prlortty and that'referral anpatternq,'

91/ Justification for 1984 Estlmates, attachment IV, p. l4.
Accordlng to HUD, the number. of systemic Title VIII complaint
closures would .triple in FY 83 .and quadruple in, FY 84 when*

' meaéured against FY. 82 gerformance. Ibid. .
" ‘ , v - - | . . o . -
92/ Ross‘May Interview.» )/_ o -

93/ On rev1ew1ng a draft of this chaptef, HUD dlsagreed with
\thls concluslon, assertlnggphat\"the number of cases invoplving
systemic lssues ‘is increasing." HUD 'stated that it had 346
systemic cases "om hand" at the Jend of the first 6 months of ‘FY

~ 83 and°planned to? rdsolve 66 of - theseu,'Monrdlg Letter and, .
Enclosurés, P- 6. ‘ . S . )
: 94/ Ross May Interv1ew. yCalculated, from HUD flgures. ° } N

PR RN

A ~12§/ ibid. Calculated from HUD figures.

.
‘ . £ .

96/ Jﬁstificationlfqg 1984. Estimates, attachment‘IY: p. 14,
S x N A .
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does not prov1de the staff needed to achleve lts ‘own .

- Q
[N i

enforeement obJectLves.. The 11m1ted stafflng for systemlc )

" ] .

- _ T1t1e K\II compla1nt acnhv1ty also- ls lxkely to 1mpede v S

. \(‘
-

o . referrals of substantaallynxncreased numbers of pattern and

v - "\ .

: A ] o

. , practlce casés to ‘thé Department of Justice for p0351bbe /
' R .. , . Tt e

) L lltlgatlon. . Se Lo v

- .,; e &isgsggm Gompllanee Reviews o _ ) {}

Compllance reviews By FHEO of local HUﬂ*assxsted program
. ~aétlv1t1es under T1tle VI, section lO?”and othér authorlties ;..
. ) w‘dffer\a aystematlc means of up;Lver;ng unla;éul dlscrlmlnatlon
T l<. and actlng promptLX to correct c1v11'r1ghtp v101atlona. FHEO
] .-

o currently concentratea 1ts comp11ance rev1ews on commun:l.ty *

development lock grant rec1pLents and on local publlc hou31n
g
QL - 3 ’

- ' authorities. 97/

4 »
. e Program compllance rev1ews also offer HUD the opportun1ty ‘
) ' - oK
to act admlnlstratlvely agalnet-houslng discrimination and
-,
w ? .
. segregatlon affectlng large number§ of units of federally

97/ U.S., Department of Hou81ng and Urban Development, Office’
. of the Asristant Secretary for Fair Housing and Equal .o
.Opportunity, "FY 1982. Implementation Plan for Civil Rights
’Programs Covered by Executive:Order 12250" (March 1982), p. 26,
(hereafter cited as HUD Implementatlon Plan for Civil nghts
o ' Programs); Pearl May 27 Interview. The FY 1933 HUD
' Implementation Plan had not been submitted formally to :the
e v'Department of Justicelat the time' this analysis was prepared
g : .'and therefore, was not available to Comm18810n staff for

- *review. - N e ot . \
L S . . . .




99 - P
_ assisted housing at the‘looal level. 98/  HUD's potential for

“results in this area'1s'considerable:, the agency's 2 1arge§E .
housing assistance programs ihvolve 2.7 million units of -~ '

- . o . ‘ -~ ’ , - ¢
low-income hopsing. 99/ ot A '
. ] : R . ) - CRP) .Y
FﬁEO compliance revViews of HUD—a881sted prfgram activities ’
4 . . ’ . *

¢ have been marked by serlous performance problems in the past; -
. N \
and théir potentlal rmpaot .has heen d1m1nlshed The Comm1851on

found in the late 1970s that FHEO was performlng annually only

a small number’of T1t}euVI revrews relatrve_to nts Eotal number

;of program'reclpients% lgg/Jand.the,Generalgéccounring drfioe
.found that many HUD_program:reolpiengs-had."vrrtuall; no chance
of being reviewed.'?:lgl/ lnadeguate.sraffing for cohpliance

. N T ) S . - L
reviews.also was oited by ' HUD and thed_Department of Justice
+B- @ . s ' R, . -
. . . :
j98/ -HUD 1is empowered to seek comp11ance in Title VIII C X l

complaints only through voluntary conciliation. 42 US.G o A
§3610(a) (1976). 1In contrast, HUD has greater power in cases , -
involving discrimination-and segregation in federally—assisted
housing in violatidn. of Title VL of the .Civil Righgs Act of
1964. .In these cases, admlnlstratlve tools such as deferrals”
of fundlng, termination or reduction of funding, or 1mp051t10n'_ ‘
of required correective cactions for cbntlnued ‘agsistance can ‘be
brought to bear. Hlstorlcally, however, HUD has been reluctant

to ¥xercise.administrative procedures that would result in the
interruption of fundlng.of local programs. See 1979 Fair

ﬂou31ng Report, pp. 38- 39. . . : D ot

«

.99/ 'HUD, Programsrof HUD (October 1982), pp..26-27: - Cwe
100/ 1979 Fair Hoﬁsing Report, pPp. 16-17, 38. The Commission ' -.
found that HUD compllapce reviews had not reached 2 percent of o
the recipients of HUD program rec1p1ents in any single fiscal
year as of late 1977. Ibid., p. 38.

A :

101/ GAO Report, pp. 14-15.
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S S et e 100 e o
. ) ) * ) ) :

_as the basis for the small number of reviews perf;rmed. 102/

. . . . -

'/1 HUD began to examine in 1979 .fhe level of'staffing
. ’ .
- ; °

. e
: 1ncreases that would be required to mount "a more extensive and
, , -

- -
L)

effective-compllance review program;"'103/ Between FY 80 and' -

» * ’

FY 81 the authoriaed FHEO headquarters stafflng for pkogram

‘-' . - .

comp11ance act1v1t1es 1ncreased from -23 to 29 p081t10ns. 104/
. . ’ [

At the same - t1me, reg10na1 staff years for Title VI and sectlon

-
-

[N

L}

IOQ program’compllance reviews were 1ncreasedoby ?0 Sy
percent. 105/ HUD ‘also éstablished a HeadQuarters « ..

* Investigative Unit to handIe-pfogram dispriminaglon complaints

t s ' )
.
R
. f .

S

v ] . . i .

‘102/ Chester C. McGu1re, A881stant Secretary for Falr Housing,
and- Equal Opportunity, HUD, attachment to letter to Henry
.". Eschwege, Director, Community and Ecofiomic Development .
o D1v1sron, General Accounting Offlce, Oct. 31 1977, 'pp. 2-3,
citing U.S., Department of Justice,: Civil. &1ghts Division, _ -
"Interagency Survey Report" (September 1977). S

-103/ U.b., Department-:of Houding and Urban Development and
Uu.s., Department of Justice, Civil Rights D1v181on, Memorandum
] of Understandlng Regarding  the Enforcement of Title VI of the
- Civil Rights Act of 1964 (June 18, 1979 and July 6, 1979) ‘
. (hereafter cited as HUD and DOJ Memorandum of Understandlng)
. (“ * . \
104/ - Calculated from f1gures in, Justlflcaalon for 1982
Estlmates, p. S-83, and Just1f1cat10n for 1983 Estimates,
p. Q-10. -.. . . o . C

105/ Juatification for 1982 Esfimates, p. $-23; and
. Justification for 1983:- Estimates, p. Q-17.. The staff years -.
rose from 40.8 tg 49.1 years.
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. ' . kK - .
_‘required highly developed statistical “and analytical e

0y

] , , 100 .. T . .
“and compliancefreviews under Title VI and section 109 that

1
4

- ~

skills. 106/ - . -+ < S
‘ ]

A 1) .t . LR

These gtaffing gains-were not sustained.' The snecial

. compliance team was disbanded cnv1981 because its travel costs
- . . e o N .

vere congidered too high in light of the limited FHEO travei

<

budget 107[ and because the: team -''would- have required a far

[

greater expendlture of staff than hed veen contemplated, at a

-

- time of 1ncrea51ng1y scarce resources.'.108[~ Moreove;,'ln

FY 82 HUD reduced most of the increased Eggionalvstafﬁ years -
Py --‘.-._ ‘ b . « .
for compliancevrevé;‘s that had been added in FY 81. 109/ ¢

"v N
S e ,

106/ Justification for 1982 Estlmates, p. S-14;%HUD 1980
Annual Report ps 17, and FY 81 HUD Budg_t, P. FHEO—3.

107/ Laurence D. Pearl, Director, Office of HUD Program
Comp11ance, .telephone "interview, May 25, 1983. ' The Commission
repeatedly hds recommended -that HUD ‘carry .out a progranm of
reviews . similar to those that were to be u derpaken by: thie

' team.. . The Commission has called for' at- lea%t 30 such reviews a
year to determlne the civil rights status of local agenc1es and"
activities recelvlng HUD assistance. See 1974 Fair Housing
ReEOrt, p. 346; Twenty Years After Brown, P 176 1979 Falr
Housing Reg_;e, pp. 34-35. .'} .

o

-

108/ Monr01g Letter and Enclosures, pe 8.

o~
P

.109/ Just1f1cat10n for 1984 Estlmates, Attachment IV, . 16 )
and Justificacion for 1983 Estimates, p. Q-17.

FY
° - . - > R

E | 105
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Cor 102

In FY 82 the number of-reported FHEO- program.'¢ompliance:

M 3 . M .>‘ ‘e'.-" . ) ! . s. y - ’

reviews declined. 110/ _ Most important, the actual number of
13 . . N ..

+
.

compliance \reviews conducted during FY 82 fell 33'peroent‘shor£

[ - ‘ ) ’ - . e . R t o ~ .
of the number of reviews that FHEO had set as its objective for
' * Wt e : o -
\the year. 111/ The number of gompliance ‘reviews performed in

.’ LI ' “. .
FY 82 was only 2 percent of 4UD program recipients. 112/ In

-
. . . .
- ¢ bl .

® @ k]

) AN ' /.
110/ - Ibid. Reported compliance reviews decreased from 549 in
FY 81 to 279 in FY 82, FHEO indi¢ates, however, that im FY 82
it changed the manner ‘in which-'it counted these reviews. It K
safid its previous procedures had "resulted, in some cases,
in..¢sdouble countlng. Subsequent ellmlnatlon of this double .
coudting resulted in an "apparent reduction" in the number of
“compli nce reviews conductled during FY 82. Monr01g Letter and
. Enclos res, ps 7. Commissiqn staff werpe- unable to determine

1

' d

~

,-the degree’to which, this practice may have dlstorted prior, data'

‘on compliance reviews conducted annually by FHEO | HUD also

said that the reduced number of compliance rev1ews\reflecrs “new

FHED "work measurement.standards! that require f1eld staff ‘to
carry odut moré compliarnce reviews of larger rec1p1ents of HUD
funding. It contended that any decline in ‘the total number of-«
annual reviews was balanced by incteased HUD attention to. ,
recipients whose act1v1t1es affect’ more z;;ggns. Pearl’ May 27
Interview. ' a .
. ) W e, .k
111/. Ju%tification for 1983 Estimates,tp._Q“17 and. - -
Justification for 1984 Estimates, attachment IV, p. 15. .

n

-

112/ Calculated from Justification for 1984 Estimates,
attachment IV, p. 16-and HUD, Office of Fair-Hous¥ng and Equal.
Opportunity, "A—ll—53 Subm1381on, Federal Civi 'nghts'Program
Class;flcatlon Schedule, All Agency 01‘;1 Rights Programs for
FY 1984, to the Office of Management and Budget" (Oct. 25,
1982). Calculated based on 279 compliance reviews and 13,500
total recipients. In FY 80 and FY 81, the number - -of compliance
.reviews reported by FHEO would have represented almost 4 )
percent of the- total number of rec1p1ents of HUD prigram .
assistance. Calculated from daga in Justification for 1983
Estimates, p. Q-17 and ‘Justification for 1982 Estimates, p-.
S-23, based on 14,000 -fotal recipients.- As noted above;
however, previous double counting of compliance reviews by FHEO
"Rmits the reliability.of the_figﬂres for FY 80 and FY 81. .-

A}

‘
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- ) - v
" tﬁg first 6 months of FY 1983, FHEO completed only 89 - 3

. » : |

,///f . comp11ance reviews. 113/ * . ’

o .FHEO set- a goal of 3§2 program compliance reviews each year
P ‘ : ‘ ‘
- H . . > o . -

— for both FY% 83 and FY 84, 114V Achievement of thi& goal.would

A E) . ¢

. requ1re a 30 percent 1mprovement over the actual number of
- L}

5. _
comp11ance reviews completed 1n FY 82 115/ The® 42 .4 staff E

/

years allocated for FY 84 FHEO program compllance review'
act1vxty is far lower than appears necessary to-achleve the® '

. q- "

‘intrease 'in rev1ews perected llﬁ/ W1thout substantlally

hlgher stafflng for complrance act1v1t1es, 1t appears unilkely
v L. . ! '.. b . o ' c_(\ nﬂr:;f

\ . ‘ ; : ol

113/ HUD/FHEO Complaint and Compllance Review System Report o
. uEOZAHC—A "Summary of Compllﬁnce Reviews Conducted by Program

Ce (0ag. . \1982-Mar. 31, 1983)," pp. 1-2. -y
E:_\ 1 - » - - R
P 14 Justlflcatlon for 1984 Est1mates, attachment IV, - 16..

i ‘\ . - L4

o 115/ Galculated from ‘data In Just1f1catlon for 1984 Estlmates, ~
. attachment %V, P- 16.

i . o
HE . ‘. [ ' A
¢ ! o

116/ - About 55 staff years would be needed, based 'on FY_ 82 -
performance. \Ibld.‘ FHEO's annual level of performance on.' T

_ compliance reglews is affected by the fact that such reviews ’ _

e ‘are lengthy and take subst¥ntial time to resolve. At the end

‘ of the first 6 months'of FY 83, more than 54 percent of all .
~Title VI rev1ews and %46 percent of all section 109 reviews had
been open €or more ¢han 180 days. HUD/FHEO Complalnt and T
Compliance Review System Report EO2BBCD, “Title VI Compliance
Review Aging Repart" (through Mar. 31, 1983) p< 1; and EOQBBCF,c
"Section 109 Compliance Review Aging Report“ (thropgh Mar.-3l,,
© 1983)- - ' P

fo . . -

- v

\\_’AA
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t at FHEO ‘can achieve the goals it established for FY 83 "and:

. A
e N .o LR !

. U FY 84, 117/ Coe S D
—_ . . ~ i~
o N , v T . : AP e
A FHEO believgs that examining ounly: the number of program
, " S . . v T . :

. & ."' T Ee j . . : . ! :
¢  compliance reviews FHEO conducts in Z ffscél"year'does not )

f >

!
lfully reflect the effectlveness of 1ts teview efforts. 118/ On

rece1v1ng a draft copy of this chapter, As91stant Secretary

. . . \
) - ; . < i '
Monroig- wrote: - Y v > . ,

. - - . . . N

' 3

- s
’

ST ' o
‘The Department s stirategy in the last. few
years proceeds’ on -the assumption that we

N ‘e

< Rl w1ll never have the-'resources to conduct dﬂii.
. e . . compllance reviews: for more than a small o
AN . ' -percentage of the 13,500 recipients of HUD
v N . funds in any. fiscal year. Thus, the e / L
’ NG R important element becomes the selection of T ?
o S .those recipients for review which are mosE . -, *

4 llkely to h?ve compllance nroblems. 119/ )
, ) -
FHEO also stated that its careful selectlon of thdse recipients

) L3
2

to be- fev1ewed has worked effectlvely and that the petnfptage

of compllance reviews, w1th f1nd1ngs of noncompl1ance roée from

’ ~
, .

-5 perce'nt in _FY 80 to_ 29 per)ent in' the flrst half of/ 4

LT
117/ FHED believes. 'that two de kghides (operatlons manuals)
.now being prepared will improve -FHEO pfogram compliance reviews

"of public hous1ng authorities and of HUD block ‘grant . \~v .
.activities.” ‘(Both deskguides were to’ have beéen produced in FY

~'82 but were delayed. )t Pearl May 27 Interv1ew, Monroig Letter '

\3

o ) and Enclosures, p. 7., ~a\r e : - . (‘
- ) ’ 118/ Monr01g Letter and Enclosures, ps 6.
<119/ 1Ibid, p’ 7. . ot . .

N
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’Y 83. 120/ The increased findings by FHEO of noncompliance
. & .

also may be the réshlt, in part, of an Qc;ual increase in
discriminatogy conduct. 121/ )

"Ir FQEO'were able to'achiévq.succéssfully its FY 84
objective of conductiﬁg 362 program compliancé reviews, éhis,_
level of activity, nonetheless;,would examine only 2.7.pgrcént’
s of HUD's progrém recipieﬁgé in FY 84. 122/ As a resulf, FH@O
compliaﬁce reviews will cént}nue to have limited effect ,in
deterring and detec;ing ﬁnlawfu%xdiscriminaFion iﬁ HUD~assisted
activities because they reach so few réﬁipientsZ FHEO j s
continues to bélieve that improved ‘targeting. of reviews and.
staff training and guidance will permit it to achieve its

numérical goals and improve program quality. 123/

-~

120/ 1bid. Commission staff were not able to examire
independently the improvement cited. By way of comparison, the
Commission found in the mid-1970s that 21 percent of FHEO Title
V1 compliance reviews resulted in findings of noncompliance.
1979 Fair Yousing Report, p. 39.. y .

121/ Pearl May 27 Interview.
122/ Examining 2.7 percent of its program recipients a year
(362 reviews), HUD would require more than 37 years to conduct
1 compliance review of each of its 13,500 program recipients.
HUD's stated goal in the late 1970s was to conduct annual
reviews of 4 percent of its program recipiernts. 1979 Fair
Houeing Report, P. 38. Even an annual 4 percent level of
compliance review §priﬁity would mean that detailed auditing of
the civil rights sfatus of its program recipients would be
infrequent. : ’ ’

.
-

123/ Monroig Letter and Enclosure, p. 7.

- _‘_;\\\*\49?
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Reviews of Low—Income Public cheing

' Low-inccme‘public housing is avprogram ar®a in which

.

1nadequate HUD comp11ance rev1ew activities have had clearly

-

negative consequences by leaving untouched deeply entrenched -
'segregation in local pub11c hous;ng.-lzﬁf FHEO 1tee1f_has _'
Jeteﬁéa that HUD's public housing pfogram."remains’?ﬁgially/‘
.//;egregated".and in yielatiqn of both Title QI and Title ;
////// VIII. l&é/;lﬂUD'agreed'in a 1979 Memorandumhof Unqerstending';
7// : nith the Department of Justice to revise its pclicieé td',
"promoce desegregation" of its public housing projects 126/. but
ccok no epecific steps to carry out this agreement. 131]',HUD
eubsequently has taken no cornicerted action to cotrect'

segregation_wichin publig housing ‘projects’ across the .

country. 128/ - .

124/ "Management Comtrol Assessment of the HUD' Tenant Section
‘and Assignment Policy," p. 14 (hereafter cited as Management
- Control Assessment), Attachment to HUD .Implementation Plan for
Civil Rights Programs. The Management Control Assessment notes
that segregat1on in public housing ass1sted by HUD has been a
_longstand1ng problem. Ibid., P 14,

125/ Ibid. S : !
lgéj ibid., p. 83 HUﬁ and DOJ Menorandun:of Understanding; np.'
7"9- ,,/ N s .

.127/7 Management Control Assessment p. 8. HUD had taken no ~
Turther action as of May 26, 1983. Laurence D. Pearl, Director, -
Office of HUD Program Comp11ance, FHEO, HUD, telephone

interview, May 26, 1983 °

@

128/ Pearl May 27 Interview.




-

FHEO itself has reported that 1t conducts féw compliance

) ’ L

- reviews of pub11c hous1ng author1t1es and has acknowledged that

its. efforts to desegregate pub11c hOus1ng have not been very

successful. 132/-.Comp1rance rev1ews.byﬂFHE0 are so 1nfrequent-
that they are an unlikely prospect in most‘years for most
'pdbiic housiné_autnorities; légffdAs'a;result,.there isllittle
scrutiny by "HUD and few reso}ting:sanctions to induce local

- 4

PR Y

129/ Management "Control Assessment, p. 13-14. HUD notes, for
" -example, that based on its performance in FY 81, "the average , -

pprox1mate1y once every 21 years. Ib1d., p. 13. - -

//’

grbllc hous1ng authority would rece1ve ‘a ‘compliance review

o

- —

o
130/ Ibid. FHEO stated that it has markedly/lncreased"
compliance reviews of pub/}c,hou31ng in the Atlanta, Ch1cago,
and Fort Worth Regions. in FY 82 and FY 83, areas which "contain

the” ‘largest numbers of [public housing authorities] with
"~ segregated or racially identifiable housing patterns.

Increased numbers of findings of apparent noncompliance and
compliance agreements have been the result.™- Monr01g Letter amd
Enclosures, P- 7. An internal HUD ana: ys1s concluded, howéver,
that continuing public housing segrega ibn and inaction by HUD
to correct it~have left HUD liable to a court order, similar to
that in Adams v. Bell “where the Court- took control of HEW's
compliance review activities." The ana1y31s concluded "HUD
could conce1vab1y be ordered by a court to conduct compliance
reviews beyond its capacity." Management Control Assessment,
p. 9, citing Adams v. Richardson, 351 F. Supp..636 (D.D.C..
1972), 356 F. Supp. 92, 94-100 (D.D.C. 1973), modified and
aff'd., 480 F,2d 1159 (D C. Cir. 1973),'supp1ementa1 order sub.
nom. Adams v. Weinberger,*891 F. Suppw. 269 (p.D.C. 1975),
‘second supplemental order sub. nom. -:Adams v. Ca11fano, 430 F.
Supp. 118 (D.D.C. .1977), Adams v. Califano, No. 3095~70-(D.D.C.
Dec. 29, 1977), Adams v. Bell, No. 3095-70, and Women's, Equity
Action League v. Bell, {a. 74-1720, order (D.D.C. Mar. 11,
1983)

¥

.

“~



. effects of such unlawful conduct._131/

' PDer 2 (hereafter cited as FY 84 HUD Budget)

- National Conferénce on Black Mayors, New Orleans, Louisiana,.

< . ! .
. o a .

, , P 108

authorities to halt discriminatory. practices and to remedy the

v
A}

Support” for Voluntary Compllance o ']" . : co

HUQjéfflClals have emph381zed the1r 1ncrea81ng rellance on '

. .
(SN

'voluntary means of ga1n1ng compliance with T1t1e VIIL, 132/

One longstandlng HUD approach to ach1ev1ng voluntary falr’

. housing compliance has been through the  establishment of local

Community Hopsing Resource Boards (CHRBs), composed of personms
concérned with fairbhousing issues. 133/ These boardsfare

- ) o

8
. Q
<

}31/'5HUD has planned for FY 84 a "demonstfation" project:on
J

public housing desegregation metheds. As the total research ~

budget for fair hbusing has been cut by more than 50 percent
from its FY 82 level, lack of funds will }1m1t tﬁe number or
amount of individual grants that can Qe made under the
project. HUD, EY 1984 Budget (Summary) (January 1983), PP.

-132/ Samuel R. Pierce, Jr., Secretary of Hous1ng and Urban
Development (remarks before the Ninth Annual Convention of the .

Apr. 20,.1983); and "HUD's Approach to Housing Bias Streases .
Cooperation Over Litigation," Washingtoanoét, Jan. 4,. 1983,
p. A-13. FHEO noted-other aspects of its voluntary compllance
effort. For. exampfe, a. New Horizon Fair Hou81ng Assistance
‘9%§Ct encourages Stdtes and localltles to utilize strategies
ffirmatively promote fair hou51ng." FHEO also noted that
~its office’ of Voluntary Compliance organlzed and directed 6
reglonal sympoqég during FY 83, with a total of 2,000
participants, on the subject of public and private sector’
cooperation on housing problems. The sagle office conducted a
conf&rence in-FY 82 for 400 ﬁart1c1pants/on HbD s Community
Housing Résource Boards. Monroig Let&g7’and Enclosures, pp.

8-11. S T

’

133/ HUD, Community Hou91ng Resource §oards (Fandbook 8021 2)
(June 1280), PP- 2—1 (hereafter c1ted/ﬁs CHRB Handbook)

. , ¢ 'S te
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to ﬁapk‘with local groups of real estate professionals that

have 81gned Voluntary Afflrmat1ve Marketlng Agreements w1th

.

HUD 134/ overseelng 1mp1ementat10n of hese- agreements,
} ‘e

1
recruitment of mlnorlty real estate personnel, and monltorlng
y

.‘ of local marketing procedures. 135/7 The boards also carry out’

S . .o . .,

their own local education programs on fair housing : .

;-matters.“136/ HUD believes that snccesses "have been achieved@ B

.

in each of these .areas. 137/ . ' . ‘¢' .5

- N . a

When the CHRB program began in the m1d~19705, HUD prOV1ded

ot
ne -direct f1nanc1a1 a881stance to it. 138/ Inadequate_local,

2

funding, however, led HUD in FY 81 to seek a $2 million annual

-

authorization,fqr the program. 1}39/ Befween FY 81 and.the

.

134/ 1bid.. HUD notes that 1,200 such agreements have been
signed. Monroig, Letter and Enclosures, p. 8.

135/ Justification for i584 E§t1mates, attachment III, ‘PP 5,
6.

)

136/ FY 84 HUD Budget, p. FHEO-4.

»

- 137/ Monroig Letter ana Enclosures, p. 9. .FHEO states that
1ts national agreements with real estate organlzatlons have led-
to "continuous dialogue" on fair ‘housing issues, to increased
use of the HUD fair housing symbol, ta,falr housing training,
and to distribution 0 ‘prinfed material regarding the fair’
housing obllgaC1ons of} the real estate 1ndustry. Ibid.

138/ Nathan1e1 K. Smit , Director, Houslng and’ééﬁmunity
Development Division, figce of Voluntarx Comp11ance, FHEO, -
HUD, telephone 1ntervrew, June 7, 1983.

, } c . :
139/ 'HUD, Budget: Fiscal Year 1981 (Summary) (January 1980),
P FHEO—S 6. ‘ ‘

-

113
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LI heginning of FY 83, the number of boards grewsﬁrom.JJS to\613
Yo o /
according to HUD, although in each year only a 11m1ted number

[ 4 .
-

of these was-funded 140/ In FY 83 HUD said 1t would assist

- an\estlmated 1}0 boards, or about 28 percent of the total - -
¢
‘ number. 141/ InUFY 84, HUD wi reduce 1ts fundlng far the
. ; ¢
7 e Y 4 . .
program by 50°percent to $1 m11110n. 142/ “The number of* local o

boards asflsted w111 drop to.only 50 (aboyt 8 percent of the

tota1~number ot,EHRBs in FY 83). 143/

- . KN

HUD has acknowledged,tnat its local volunteer boards ﬁay

) . .' S . S ‘
ceas‘,operatlons without funding assistance. 144/ This *
o . . —_ P
. .

o

140/ ‘See Just1f1eat10n for 1982 Estimates, p. R—6 and °
Just1f1cat10n for 1983 Estlmates, P-6. ( :

141/ Just1f1cat10n for 1984 Est1mates, attachment III, PP. 1,
5. T “

~

. _-142/’ Ibid., attachment III, p. 5. HUD stated that the:
;eauctiqn in the FY 84 appropriation for CHRBs was due to
+ earlier "delays xln obligating funds. HUD 'added, "These delays '
have now been rectified, and the ob11gat10ns -are matchlng the
appropriations. We expect that “the . program will return to its
. full funding level in the future." Monroig Letter and
Enclosures, Pe e , v

. e '143/ Just1f1cat10n’for 1984 Estimates, attachment*iII, p.IS.
(2. . [ . . ’
’ : ¢
144/ 1bid.

-
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{'that only 67: percent of - them were functlonlng. 145/ -

:respon81b111ty for che admlnlstratlon of Federal fair hous1ng

‘efforts. 148/ SR L

Pl . +
o

L
probiem was already apparent in late 1982 when HUD reported

..
-
. -

' Coordinatlon of Federal-Fa1r Hou81ng>Act1v1t1e9 ¢

The Commission previously has concluded that HUD 1a¢ked‘

sufﬁrclent résources to .carry out effectlvely its -

respon81b11it1es for coordlnatlon and leadershlp of Federal

falr hous1ng act1v1t1es. 146/ In 1979 the Comm1331on "

\ v - .

recoymended that the President demonstrate his support of HUD's
‘ - . “ . ‘ . .

1eadership role by'emphasizing'to a11 Fedetal aéencies that.,
‘ ~
under T1t1e VIII 147/ HUD is vested with overall authorlty and

" i . -
°

- 1]
. . [
. ‘ - ?

»

. s
..

-

. 145/ James C Cummings, Jr., Director, Office of Voluntary

GOmpllance, FHEQO; HUD, memorandum to John‘Waller, management
analyst, Management Systems and .Services Division, FHEO, HUD
Dec. 6, 1982. HUD described the rema1n1ng 33 "percent of CHRBs
as being "in need of reorganization."” HUD counted a total of
585 CHRBs as "in existence" as of December 1982.but said only

. 400 of these were "functioning." Ibid.' As of" ‘September 19,

1983, however, FHED indicated. thdt 600 CHRBs were

“functioning." . Monroig Letter ‘and Enclosures, p. 9. HUD did
not offer an explanetlon for the dlfference in the '2 numbers it

reported. " : _ ’
- By P .

146/ 1979 Fair ﬂousing Report, p. 231. - .

147/ 42 U.S.C. §3608(a) (Supp. ¥ 1981). (

148/ 1979 Fair Housing Report, p. 233.

v R ”': ) ]Qlii
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| In 1989 the 1ssuance of Executlve Order 12,259, 140/

-

e - underscored HUD' s,respon51b111t1es for gaining the cooperatlom

- . of all Federal agenc1es‘ﬁn& coord1nat1ng their aqt1v1t1es to.

§ - advance natlonal fair hou31ng obJectlves. HUD"was g1ven the
. "' .. - . . ‘.
add1t10na1 respon51b111ty under the Executlve order for, lssulng

e regulatlons def1n1ng the fair hou81ng respons}bllltles of -

i Federal agencles. 150/ Duylng FY 83 FHEO took no actlon to

. carry out- its Executlve Order 12,259 respon81b111t1es for’

a ) . .

~ leadership a@ﬁ coordination of Federal fair housing

- . ".._. ) K » ) . .
efforts. 151/ . '_;_ oL ' Y

Slm11ar1y, FHEO d1d not act to develop 1mp1ement1ng -
{

regulatlons for Executlve Order 12, 259. 152/ The FY/S#\budget

L]

:does not allocate staff hours or otherw se 1nd1cate that HUD
will 1n1t1ate,ac€1v1ty,1n either area of itg respon81b1L;t1es’

“under the_EXecutive order during the“comiqg fiscal year. 153/

s . s ) . N L 3

74

~

. '149/ Exec. OrderVNo. 12,259, 3 C F.R. 307 (1981) reprlnted in
42 ‘U.S5.C. §3608 app. at 816*&8 (Supp \Y 1981) .

H o . . . . - .
_ 150/ Igt])ld. : .* . .. "

151/ Peter Kaplan, Dlrector, Office *of Program Standards and
Evaluation, FHEO "HUD, te1ephone 1nterv1ew, July 21, 1983. .

ISQL 'Kaplan June'interv1ew.
153/ Accordlhg to the A831stant Secretary for Fair Housing and
Equal Opportunlty, "[T]he Department bélieves that*the better
time to develop such implementing' regulations is after the
.amendments to Title VIII [now beforé the 98th Cbngress] have
. been adopted. To develop regulatlons to implement a law which
-will change in coverage, def1n1t1dns, and sanctlons would be’a
f‘ ‘terrible waste of a1ready scarce resources. TheﬂDepartment\'
will move to cdrry out jts readershlp authority when the
amendment’s have bec~me law." Monroig Letter and Enclosures,

“tp. 11, . | ' 116 a' o

. "
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, . ° <, DEPARTMENT OF LABOR ' .
' . " ) < . R

’

‘OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS A ‘o

<

'Enforcement.Respongibilities . ’ , v .
' ) o . : e N .
," - The Department{of Labof‘s Office of Federal Contract
. .
‘ r

Comp11ance Programs (OFCCP) 1s respon81b1e for enrorcfng -

Executive Order 11246 1/ whlchfproh;blts dracrlmlnatlon in-
. employment by Federa{ contractors becauée‘offrace,;sex,
religion, color,  or national origfn'and reqnfree them.to take.
. ‘ ~ . . - ’

o affirmatfve action in{hiring; promotion,fpay, and training to

assure nondlscrlmlnatlon for m1nor1 ies and women. Jt is also -

Q& respon81b1e for ensurlng equal employment opportunlty for
handlcapped workers 2/ and V1etnam-era veterans. 3/ TheseS
¢
)
authorities protect more than a quarter of the Natlonqs workers

3

R 4
.

new law, the Job Tra1n1ng Partnershlp Act oT 1982, requlres

OFCCP to 1ssue regulatlonerfbr determlnlng the degree to whlch

Y

a trainping ptogram satisfies a contractor's affirmative action

4 -

> Lo '

1/ Exec. .Order No. 11,246 §202(6), 3 C.F.R. 339 (1964-65

Comp.) reprinted in 42 U.S.C. §2000e-app. at 1232 (2976), 41

C.F.R. §60-1.2 (1982). ) o .

2/ Sect1on 503 of the ‘Rehabilitation ‘Act of 1973, 29 U. S C.

. © §793(a) (1976 ' & Supp. V 1981), requires Federal contractors to
take affirmative action ‘to hire- and promote qua11f1ed
hand1capped workers. - .

—
w

3/. The V1etnam-Era Veteran's ReadJustméht Assistance Act of

1974, 38 U.S.C. §2012(a) (1976 & Supp. V 1981), prohibits

dlscrlmlnatlon against Vletnam-eraqxeterans and disabled °
- Vveterans of all wars. .
4/ Robert B. Collyer, Deputy Under Secretary for Employment
Standards, Department of Labor, letter to Linda Chavez, Staff
D1rector, U.S. Commission.on Civil Rights, Sept. 28, 1983, p. 1
(hereafter cited ‘as Collyer Letter and Endlosure).-r

/_/'.'4 X . '

ra

and cover over 115,000 contractor facilities. 4/ In addltlon, a.

-



obligations.fS/“ As with many other Federal civil rights .
& X , i
agenc1es, its enforcement act1v1t1es 1nc1ude comp11ance S
] . A : ‘
rev1ews, cpmplalnt 1nvest1gatxons, mon1tor1ng, and technlcalr,
) o . L |
. assrstance.~ St S 3 ' ' /
. ot R = ’ "

o
-

OFCCP is. another key Federal civil rlghts enforcement
) agency whlch has been under count orders governlng its .
. X . § -~
operatloné% 9/ Desplte these court orders, whlch refkect - . -

. .

¢ -

-
* .

5/ Pub. L. No. 97—j60 §481 96 Stat. 1390 (cod1f1ed at 29 °
U.S.C.A. §1781(b)Y2) (West Supps 1976-1982)). : - '
6/ OFCCP remafhs under fmve court orders, all of which predate

,; the present administration.  J. Stanley. Kelly, Acting Dlrector,

D1v1slon of Program Ana1y81s, OFCCP, telephone interview, 0ct.” .- =«
17, 1983. : For example, in 19737a Federal district court issued- .
a consent order settllng complicated 11t1gatlon against /the ~ RN
Departments of Labor and lth Education, -and- Welfare) T~ e

- including & suit by.the Women's Equlty Actxon League (WEAL) -
for failing to enforce nendiscrimination on the basis-’ of sek in
institutions of higher' education. Adams v. Califano, No. .
3095-70 (D.D.C. Dec. 29, 1977) (consent decree), and WEAL ve
Califano, No 74-1720 (D.D.C. Dec, 29, 1977) {comsent" order)
That order committed OFCCP, among other things, to conduct each
year a certain number of compliance reviews, 1nc1ud1ng preaward,
reviews, and to mdintain.certain employment data. =f1nd1ng that
the 1977 order "has been v1olaped in many 1mportant/,

' respects..., "the court’in 1983 issued-a new order,-whlch-the
~Labor Department -has appealed. Adams’v. Bell, No. 3095-70 .

" (D.D.C. Mar. 11, 1983), appeal docketed, No., 831590, {D.C. Cir."

June 3, 1980), and WEAL v. Bell, No. 74—1720 (D.‘D.,c Mar. 11,
1983) appeal dacketed, No. 83-1516 (D.C. Cir..May /1L, 1983)
(the cases were consolldated on gppeal Aug.-26, 1983)
(hereafter cited as WEAL. 1983‘Order). . The new order requ1res
OFCCP, among other .things; to-complete an appropr1ate .number
of compliance reviews of hlgher education instifutions and to

. scomplete_ comp1a1nt investigations within speclfﬁc time frames.
WEAL 1983 Order at. 25. Italso requires OFCCP/to maintajn
“employment ddta on "these "institltions and to report to )

' plaintiffs, sem1.annua11y, its compliance’ act1v1t1e%. Id. at
32-33. Under another_consent order, OFCCP's, New York Clty area
office must conduct at least 10 compllance reviews: of .
construction contractors each year, also w1th1n specific time
frames. The New York ‘area office conducted only seven reviews
of construction contractors in the past.3 years. Fight Back v.
Donovan, 97 D L.R. (BNA) A-3 (s.D. N.Y. Apr. 29, 1983)

. - 118N o
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vlongsténding inadeqda;e"monitoringfof Fedetal cong:actoré, 7/

-

EEEER O S 1

qnd'despite;its'étgadily increasing reaponsibilities,‘the'

. . . . . 4 o : \

agency's resources have been‘reduced significantly Since FY -

30. Those cuts have been accompanled by proposed pollcy .

_changes, ‘which, noththstandlng stafflng 1nadequac1es'and court.'

aov@ers, 1nvolve relaxation of certain compllance;requlre$ents
Y : ' .' . : ;
o, ' o . Lt . LI :
and expansion of efforts to 1ndd§sdjgzz;tary compliance
g v _%/0 _ _ . - o, -
0 "-. . ) ." *
, t.l R t.. CLe . : - .
Lad
) 4 . . . ¢
v - ' " L} o
N B ‘o ’
- - © ¥
’ [
E 1 R
? v
¢ 2 ) - ’ S . ’. Y ) [
1/- See U.S.,. Comm1881on on Civil Rights: The Federal Civil R

nghts Enfdrcement Effort--1974, ‘'vol. V, To Eliminate’ . .
Employment Discrimination (1975), PP~ 631—37 (hereafter c1ted'
as To Eliminate Employment Discrimination); The Federal Civil. e
- Rights Enforcement Effort——1977, To Eliminate Employment »

' Discrimination: A Sequel (1977), pp. 61-143 (heresafter cited
--as.Sequel); Civil Rights: A National, Not a Special Inteiest
. (1981), p. 44 *(hereafter cited as FY 82 Budget Statement).-

<
-
.
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with Executive order requirementsi'g/ -
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. - . - i i

8/ ~In 1981 apd 1982 OFCCP’proposed substantial changes in;its-
aff1rmat1ve action requirements for Federal contractors. ' The
proposals would, -among other thlngs, free a substantial number

’ . ‘POf .contractors from the requ1rement to develop written .
raffirmative action plans, requitre fewer contractors.to f11e

with OFECP basic’employment reports (EEO-1 and EE0-6 forms),
and offer a selection of aff1rmat1ve action.plans that, "once -
approved would. require m1n1ma1-0FCCP scrutiny. See-46 Fed. o
"Reg. 42968 (L981) 47 Fed. Reg. 17770  (1982). The Labor
Department noted that prqposals to reduce report1ng -
| N requ1rements would make them consistent with Title VII-
- . requirxements imgposed by the Equal Employment Opportunrty
.- A . Commission.. Collyer Letter amd Enclosure, p- 4. The
Commission has pointed out before, hOWevér, that str1ct ’
~  conformity between the coverage of OFCCP and EEOC report1ng .
requlrements is not necessary. ''For OFCCP to require a -
contractor  to complete a form when EEOC requires no form- does
not create the same type of conflict as would be created if the
two agencies were requiring different forms from' the same
- contractor...the more central questlon should be whether, the
completed reports will be-useful to OFCCP...." 'U.S. Commission
‘on Civil Raghts, "“"Comments on Propesed Revisions and
Redeslgnatlons of Regulatlons Issued by the Department of
. Labor, Office of:Federal Contract Compliance Programs, on
September 17, 1 76 " Dec. 27, 1976, p. 9, n. 19 (hereafter
cited as Dec. 1976 Comments) For ‘an evaluation of the
Department's proposals and the Commission's recommendatlon that
they be withdrawn, see U.S. Commission on Civil Rights}’ "Staff
¢ ‘Comments on Proposed Rule (Affi ive Action Requlrements for
Government Contractors) Lssued ;?aihe Department of Labor, -
¢ Office of Fe fral Contract Compliance Programs," Oct. 26, 1981°
~ (hereafter jz ted as Oct. 1981 Comments); "'Staff Comments on,

-

N

(8

Affirmative Action Reqagrements for Government .Contractors N
Proposed by/the Departument of Labon; Office of Feder#l Contract
Compliance Programs," May 24, 1982 (hereafter cited as May 1982
Comments);/ The Federal Civil Rights Enforcement Budget: Fiscal
. Year 19_} (1982), pp. 40-50 (hereafter cited as FY 83 Budget :
IR Report), and John Hope III,"Mcting Staff Director, U.S.
' Commlss}on on Civil Rights, letter to Clarence Thomas,
. Chalrman, Equal Employment Opportunlty Commlsslon, Mar. 15
N e -1983., _ ? .
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_;Budget Totals. ' T g ' . ' "__” .

As table’T‘shows, OFCCP' 8 budget dec111ed by $9.2 m11110n

‘8

between FY'80 and FY 83. The agency requested S47 4 million

e

\jpr FY 84, the‘first'inirease in 4 years; but that f1gure would
.. . A

.

not restore OFCCP fundlng to the FY 80 1eve1 or compensate for,

1nf1atlon. While there 'is no, exact measure of OECCP s losses
. - [N c e . T =, e
in spending power due to,1nx1atlon since FY-80¢ a general-

R -

/\Jformula for con81der1ng the 1mpact of 1nflat10n is provided by
the C\%gre381ona1 Budget Offlce (CBO) fts Gross Natlonal

L .Product deflatbrs are not geared spec1f1ca11y to r1s1nﬁaﬂﬁsts
in the Eederal sector'but may.offerfa\rough_abproximationrof_
trends in'enﬁorcement.resources, inciuding*OFCd?'s. Under.ips
pron?éed FY 84 budget, 3fﬁCP wouldfanpear,lba;:d'on-fhe CBOZ :

measure,_ . to have- about 29 pércent less actual gpending power
.than it had in FY' 80. 9/ ’ N ¢ - >

tafﬁtgg"and Other Resources . E .

Office of Federal Contract Comp11ance Programs staff

¢ ' o . * . R .
i resodgced also dropped significantly betweenjF¥ 80 and FY 83.

I3

“While 1t had 1, 482 authorized pos1t10ns in FY 80 and FY 81, the

. agency cou1d not fill them because of . h1r1ng freezes anq other"

9/ Th1s estlmate is dexlved by d1v1d1ng OFCCP!s approprlatlons )
v% factor that accounts forsannual inflation rates gince FY
80. Deflators for each fiscal year through FY- 84 were prov1ded.

. by’ Steven Zeller, economist, Fiscal Ana1y81s D1v131on,

' Congresgional Budget Office, telephone interview, June<20,.
1983. JFor a fuller dlscuss1on of the use and limits of these
fsrmulas, see chapter 1. _ . .

.

*
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i ' . _" A L, Table 7 . L .' .
e o S R X

_OFCCP Budget Totals. FY 198bi84

.. C o (1n thousands of dollars) 3 2
. ' T N N .
. ) - v
. : . " Fiscal Year | : fl . Apprgpriation a/
i - . E ) ;- ‘ . (annualized)
‘3 . . T - ~
1980 .- . - U gs1,846 -
Looo198l -, . 50,086
’ 19827 S | 43,150
"1983 - . 42,614
7" - 1984 €Request) 47,393 :

©

«

«
s ,‘ .

a/ FlgureSvrepresent what OrCCP could have spent during a
,whole flscal year: under eacb spendlng ceiling.

SOURCES: Robert B. Collyer, Deputy Under’ Secretary for
o Employment Standards,” Department of Labor, letter. to L1nda
P _ Chavez, Staff Director, .U.S. Commission on Civil Rights, Sept.
28, 1983,ip. 5 (for .FY 80 and FY 81 appropriations); and Ellen:
Shong, Dltectog, OFCCP, letter to John Hope III, Acting Staff
Director, U:S. Commi881on on Civil Rights, Mar. 25, '1983 (for
FY 82 and ‘FY 83 appropriations and FY 84 request).

1
11

[
i’
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employment restrgetions imposed goveriment-wide. 10/ As table 8
shows, in FY 83 it wag authorized 1,008 positioné, ; sharp .
reduction from the FY 80 and FY 81 level. In early 1982, OFCCP

reduced its staffuby 19 percent. 11/ Two-thirds of the employees

reduced in grade, transferred, or laid off atiihat time had
,car;ied out enforcement activities. 12/ For FY 83 and FY 84 the

propeacd staffiné level is to ;em;in at the FY 82 level. That

figuré ;ould leave OFCCP with only 68 percent-of its FY 80

1]

authorized staffing strength. o -

10/ Collyer Letter and EncloSure,.p. 4,

11/ Before that time, OFCCP had an actual employment level of -
1,232. Ellean Shong, Director, OFCCP, letter to John Hope III,
Acting Staff Director, U.S. Commission on Civil Rights, Mar.
25, 1983 (hereafter cited as Shong Letter and Enclosures).
] : \/ ' :
- 12/ of the 154 employees affected by the reduction in force,
132 were program étaff. David A. Rutherford, program analyst,
- Planning Branch, Division of Analysis, OFCCP, memorandum to
Joyce Long, civil rights analyst, U.,S. Commission on Civil
' . " Rights, "OFCCP Data," May 11, 1983 (hereafter cited as.OFCCP
Data). ' ol

-
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:A " ) Table.8 .

.OFCCP/Full—Time,_Permanent Staff’Positions: FY.1§§9i84 .
Fiscal &ear ”. - Authorized a/ . éEEEEl‘E/
1980 ° P - 1,482 1,304 |
1981 , 1,482 1,232
1982 N 1,008 . 988
1983 P C 1,008 1,021 ¢/
1984 (Request) . 1,008 ' _ -

al Number of fu11—t1me, permanent staff perm1tted under .

congreSQ1ona1 budget measures. ~

b/ Number of full-time, permanent staff actually employed by

OFCCP. Except as noted figures are for the end of the fiscal

©  year.
¢/ As of July 31, 1983.

~ / ‘

o N
'SOURCE: Robert B. Collyer, Deputy ‘Under Secretary for
Employment Standards, Department of Labor, letter-to Linda
Chavez, Staff Director, U.S. Commission on Civil nghts ~Sept.
28, 1983, p. 6 (for FY 80 - FY 82 data and FY 83 actual o
staffing level); Charles E. Pugh, Deputy Director, OFCCP,
telephone interview, Oct. 11, 1983 (for FY 83 and FY 84
authorized staffing levels). -

. Lo T~
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In addition to major staff cutbacks, OFCCP has lacked other
-needed resources, especially a comprehensive and  upgraded
management_information system. 13/ \Yithout such a system,

. ) - <

. OFCCP is hampered in assessing data that contractors must

- report and the effects of ‘its enforcement activities on ' .
e - -

®, . ,.4 . . . r )
employment opportunities for minorities and women, l&/ as well-

_as in complying with certain court-ordered requirements.
. - e

[ o - : N ¢

Indeed, OFCCP cited toe lack of such a system as an obstacle to

' complying with the court's order in the WEAL lltigation._lé/ —

L3
9

OFCCP' s proposed FY 84 budget includes funds for a new , /
system “to prov1de the agency w1th information to schedule and ‘ /
track compliance reviews, including construction reviewg, which— /'

the current system does not track. lg/ This new system,

’

13/ 'FY 83 Budget Report, pp. 44~%5. Sée-also To Eliminate . ’7"
Employment Discrimination, -pp. 285-88, 665-66; and Sequel, l/

p. 120. Most regional offices have to rely on manual input of-
compliance data, which may . result in untimely reports filled >
with errors. OFCCP, "Fourth Quarter FY 80 Quarterly Review and:-—"
Analy81s Feedback Report,' p. 1. Yet, according to OFCCP staff
cited in the Commission's 1982 review of the proposed FY ‘83 )
enfercement- budget, OFCCP did not implement a comprehen81ve -
information processing system funded by Congress in FY 81
because it anticipated a reduced need for such-a system as_a
result of projected reductions in contractor repoftlng. FY 83
Budget Report, pp. 44-45. The Labor Department now malntalns,

: L/ . however, that, the previously planned system was not a

"cost—effectlve. Collyer Letter: and Enclosure, p. 7.

. 14/ For inadequacies in the employment data OFCCP collects, : /

o see Oct. 1981 Comments, pps 38-41, 51-52. ' ' //

15/ Plaintiffs Women s Equity- Action League, Et. Al.'s qgtlon -
for Order to Show Cause, Women's Equity Action League v._Bell /
No. 74-1720 (D. D.C. June 24, 1981), Adams V. Bell, No. 3095- 70
(p.D.C. June 24,‘1981) at 14.

_ _]_,_6_/ Coll_yer'Letter and f:‘.nclos_ure,' pPe 7. . 125 /7"'
- o al ‘ . ) A




. - : 122 | S g
however, would not provide OFCCP such basic data.asfthe_qumber

s . . - R . v -

.of a contractor's job vacancies filled during the year by race,
R ? * . ’ . - ;
, ethnic, and sex .group in relation to that contractor's goals]:

and fimetablngfzzT—’Without this information, OFCCP cannot
o o L b

monitor contractors' performance in complying with key-

~affirmative action requirements undetr the Executive order. 18/

. N - ]

Compliance Reviews

of
N |

. ‘Compliance reviews have been OFCCE)% most éffective L '
— . . . . - &
. - i RS i
gnfo:gement.activity. 19/ OFCCP's compliance reviews cover 400
~ . . . .

»
-

times as many workers as the average complaint [
< ’ . ] )
3 ‘ L} - ' . . , ) N -

. \“i) o e o
—~

17/ “chatrles E. Pugh, Deputy Director, OFCCP, telephone /

s - _.'Iﬁtgrview, Oct. 12, 1983. [
- i

B * . : ’ .
£§/ The Commission has cited\Ehis problem repeatedly. JSée To
Eliminate Employment Discrimination, pp.-250-51,,285-87£
326-27, 665-66; Sequel, p. 120; and Oct. 1981 Comments,| pp.
38-39 (pointing but the critical impact of this deficiency in
the context of OFCCP 's proposal ‘for S-year,.father_chaﬁ anﬁhal,‘
affirmative action plans). Similar concerns were expressed by #
a Labor Department special ‘task force and a Senate committee.
See U.S., Department .of Labor, Employment' Standards

Administration, GFCCP' :

‘ Task Force, "A Preliminary Report on -the.
Revitalization of the Federal Contract Compliance Program"
(1977), pp. 75-76 (hereafter cited as Preliminary Report);
U.S., Congress, Senate Committee on Labor and Human Resources,
Committee Analysis of Executive Order 11246 (The Affirmative °
Action Program), 97th Cdng., 2d Sess. (1982), pp. 69+70.

19/ . éraig A. Berrington, Associate Deputy Under Secretary for
Employment "Standards,. Department of Labor, testitiony,
Departments of Labor, Health and Human Services, Eddcation and
Related Agencieg Appropriations for 1982, before th
Subcommittee on Labor, Health and Human Services, Education,
and Related Agencies of - the House Committee_on_Apprbpriations, ",
97th Cong., lst Sess., part 1 (1981), p. 709 Qpefleter cited /{
as Berrington JTestimony). : I 7

.
‘19 . /

/

- . . : -!28 " B _ 5( ‘ . /-
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investigation, which often involves only one person. Moreover,

compliapce revieWs are twige as likely to result in corrective
! - : A = T
. - ? - . . : ..
action as complaint investigationg. 20/ . -
\ : o .
o : I\}oneth'efkg\fj the agency has not had enough staff in recent

" . . . . =~
years to do as many compliance reviews.as were done before.

“ﬁxecutive order, enforﬁegegp was consolidated .in OFCCP.-gl/ In
FY. 80 and FY 81, for example,.idadequeteﬂstaffing prevented

“OFCCP - from meeg}hg its program plans fot compliance

-~ -

. activities. 22/ The 20 percent reducfion in OFSCP's

~

© 20/ 1Ibid., p. 678. - A
' I\ - .
21/ Until 1978, 11 differen:\agencies were responsible for
enforcement of Executive Order 11,246. In 1978 their =~ - =
" responsibilities, and some staff, were"transferred to OFCCP..
That consolidation was intended to end duplicative and '
inconsistent .enforcement. Exec, Order No. 12,086, .43 Fed. Reg.
46501 (1978). In FY 77, prlor to consolidation, the Federal
-agencles respon31b1e for reviewing contractors reportedly
-, ‘conducted’ a combined total of 16,000 reviews. These agenciés
"had 1,600 staff assigned to contract compllance dutles. OFCCP,
FY 79 Budget Subm18310n. The 16, 000 f1gure is rough in that -
. recordkeéping systems’ at various agenc1es prior to
cornisolidation were of questlonable quglity. Collyer Letter and
: Enclosure, p. 8. In comparlson with this estimate,- which,
* while inexact, provides a general point of reference, OFCCP
g conducted 2,632 reviews in FY 80, OFCCP, "Fourth Quarter FY 80
Quarterly Review and Analy81s Feedback Report " p. 35.

22/ Planned actiomns for FY 80 wetevreduced %yrnearly 25

. percent during the first half of the fiscal year as a result.of
personnel problems, such as vacancies and_‘inexperienced staff,
at regional offices. OFCCP, "Fourth Quarter FY 80 Quarterly
Review and’ Analy81s Feedback Report," pp. 17, 22. In FY 81,
pf’gram plans again were revised downward to yeflect reduced
staffing in the regions. OFCCP, "Fourth Quarter FY 81
Quarterly Review and Analysis Feedback Report," p. 1.

- . ; . : ]
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staffing level ‘in early FY 82 temporarily affected staff

.

product1v1ty, 23/ although the agency managed to catch up with ’

revised program plans by the end of the year. 24/ Ultlmately,

total compliance actions increased by the end'of FY 82 -

[N

¢

i

23/ The agency had planned to complete 3,727 reviews and
Tesolve 1,790 complaints in FY 82. OFCCP, "FY 1982 Program
Plan". (hereafter cited as FY 82 Program Plan) In Aprll 1982,
the agency reduced its planned compliance reviews by 7 percent
in order to increase planned complaint processing by 52
percent. Collyer Letter and Enclosure, p. 9. By the end of
the second quarter of FY 82, OFCCP had completed only 32 <
percent of its.revised planned compliance reviews and 40
percent of its revised planned complaint investlgatlons for
that period. OFCCP, "Second Quarter FY 82 Quarterly Rev1ew and
Analysis Feedback Report, p. 4.
24/ ‘By the end of FY 82, OFCCP accompllshed 89 percent (3 452
planned 3,081 completed) of the revised:goal for compllance
reviews ahd 95 percent (2,718 planned; 2,589 completed) of its
revised goal for complaint resolutions. OFCCP, "Fourth Quarter
FY'82 Quarterly Review and Analysis Feedback Report," p. 7. In
contrast, by the end of:FY.-81, OFCCP e ceeded 1 its goal for
compliance.reviews by 1 percent (3 0867p1anned 3,135 :
completed) and for complalnt 1nveeti tions by 55 percent -~ *
(1,158 planned; 2, 136 completed). OECCP,-"Fourth Quarter FY 81
Quarterly Review and Analy31s Feedback Report," p. 5.

123
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compared to FY 8l. 25/ As a esult of new management controls

and staff-rraining aimedsat improving .productivity, 26/-and
! N [4

also expected regulatory changes and new operating standards

and procedures, 27/ the agency veported increased activities in
. . r .

.

25/ OFCCP, "A-11-53 Submission (daga on Federal ciyil rlghts
activities) for FY 83 to the Office ofs Management and Budget"
(hereafter cited as OFCCP A-11-53 Submission by fiscal year),
"p. 2. In FY éi 9,225 actlons were completed, as compéred to
10, 774\act10ns in FY 82. OFCCP, "Fourth Quarter FY 81 ,and FY
82 Quarterly Review and Analysis Feedback Reports," p. 5 and
p. 7,.respectively. These figures on. compliance actions are
problematic, however, because some activities were counted
twice, inflating &he figure for total actions.: For ‘example,
some activities during a qompliance review ‘are included not
only in the compliance review figure but alsosin other workload
categories. OFCCP, Order No. 130gl, "Appllcable Program
- Activity Structure (PAS) Codes for FY 82, .and Time Coding
Instructions," Apr. 16, 1982. After eliminating this double -
counting, the data show that, instead of completing 10,774

' actions, OFCCP completed 9,663. OFCCP also double-counted in
FY 81. Although it reported 9,225 completed actiomns, it '

completed only 8,193 actions that year, ' OFCCP, "Fourth Ouarter(_

FY 81 Quarterly Review and Analysis Feedback ‘Report," pe 5.
The Department explained that, for planning purposes, it does
not spec1fy time for these -functions but counts them as
distinct accompllshments. Collyer Letter and Enclosure, p. 93

26/ Qne of the .these pew controls was the dstablishment of
comprehen81ve and stringent performance standards. Shong

Letter and Enclosures.

. . T N . ”
ng.‘As Thoeted, the Commission has expressed -concern that some

-.of these changes will significantly limit effective enforcement

and permit contractors excessive flexibility in complying with
- Executive order requirements. See p. 4. . .

4 L

’ .
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FY 83 and projects further increases in FY '84. 28/

In addition to igcreasing the planned number, of compliance

reV1ews, OFCCP has reduced the average hours’ all ed'for each

-
o

review. 29/ Reduced .time frames for complet1ng compliance

rev1ews ‘may prevent staff from thoroughly investigating -

;

d1£cr1m1naflon problems. 30/ Accordlng to a former sénior

”

)Y

28/ For FY .83, OFCCP had planned to conduct 4,424 reviews.

‘OFCCP, "FY 83 Revised Program Plan." As its regulatory

- proposals had not yet been.approved, however, the 4,224 figure

was reduced to- 4,026. .Collyer Letter and Enclosure, P- 9. As
of the -third quarter' FY 83, the agency' was ahead of that
-“reviged target by 317 reviews..;Ibid. The Department projects
5, 010 reviews #% 1f regulatory changes are made. - Ibid.,
p- 10. B

29/ In FY 81 staff were alloted an average of 200 hours to-
complete compllance reviews of 4 nonconstruction contraétor.
This was reduced to 190 hours in.FY 82 and to 160 hours in FY
83. OFCCP, "FY 81, 82 and 83 Program Plans." Through the
third quarter of FY 83, nonconstructlon compliance reviews

- averaged 122 hours. Collyer Letter and Enclosure, p- 8.

. ) o
30/ For the need for sufficient time to investigate pattern

and practite or: systemic discrimination, see Jeffrey M. Miller,
. Director, Ofche of Fedevral Civil Rights Evaluation, U.S.
Commissiom on Civil Rights, letter to Philip J. Davis,
Director, Office of Federal Contract ‘Compliance, Department of
Labor, July 11, 1973, and ﬁec. 1916 comments.

139
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. OFCCP staff member,'the new time constraints could méﬁe OFCCP a

"paﬁer sﬁuffling":program and prevent the agencyqfrom properly

identifying‘and resolving‘discriminétion;‘gl[ They also may

deter staff from insisting on appropriate 7ég;:iated
. . R .
conciliation agreements because negotiations m?% deIay'case
’ ) : t
I §
. closures and thus, hinder staff in meet1ng their program plans.

\
Conc111&t10n agreements are used to correct and remedy
o
-

systemlc dlscrlmlnatlon 32/ and requ1re a contractor to

prov1de re11ef -1nc1ud1ng back pay where approprlate, for

affected ‘¢clags members. 33/ The number of cases closed with

1] . < LA

L}

S
-

31/ James CISCD, former D1rector, Program and Policy D1v181on,
‘OFCCP, Comments at Bureau of National Affairs Conference 'on )
"Equal Employment Opportunxty and the Reagan Admlnlstratlon,
Washington, D.C., June 2, 1983. The Labor-Department maintains
rhat it. gshares theé Commission's concern over this possibility,
"but that "case quality anrd consistency' remain as important as
. timeliness and the total quantity of reviews. It believes that
“the'quality of reviews depends basically upon the training dnd
. guidance -provided OFCCP compliance staff and applies varioys .
quality control measures, such .as case quality audlts, to
monitor the effectiyeness of reviews. Collyer Letter and
.Enclosure, p- 10. »
- . _»'- - .
32/ .Conciliation agreements. also are used to correct major =
v101&t10ns of the Executive oxdef and regulafions, such as
, "omitting a major ingredient from an affirm¥tive action plan or
insufficient good faith efforts.”" Collyer Letter-and '
Enclosure, p. 1l. : _ : S0 ' :
33/ 41 G.F.R. §60-2.1(b) (1982). An affected class is defimed
- as "one or more employees, former employees, or applicants who
have been denied employment opportun1t1es or berlefifs because
of dlscrlmanatory practices andfor policies by the contractor,
its employees, or agents." OFCCP, Feder&l Coritract Compliance
Manual, p. 1—4. i ' ' -

4




'potentia} affected class cases-also has declined.'éé/

e 128 ' ,

these dgreements nas declined since FY 80. 34/ The number,of R

-

Correspondlngly, f1nanc1a1 relief for. v1ct1ms of -

-dlscrlmlnatlon, 1nc1ud1ng back pay, declined substantially

between FY 80 and F ,82. 36/ ‘New,Labor Department data .

N .o -

;
L §
.

- 1y

34/ In FY 81, 46 percent of the cases that identified

’ v1olatlons were corrected/w1th a conciliation agreement. In FY

82, 33 percent of the cases were closed® with a conc1119tlon
agreement.' As of the thlnd quarter of FY 83, only 30 percent

.of the cases were closed with a.conciliation agreement.

Collyer Letter and Enclosure,gp. 12. The remainder of the
cases were®closed qith‘a letter of commitment, used to correct
minor'deficiencies. E v .
i

35/ These -cases must’be remédied for a comtractor to be .
considered in compllance. 41 C.F.R. §60-2.1(b) (1982). They
are the most time consuming, but they y1e1d more results in
terms of resources,,and they establish crucial legal
precedents. Berrington Testlmony, p. 707. In early 1982,
OFCCP expected to place more emphasis- on 1dent1fy1ng and
resolving affected' class cases. [Ibid. Yet, 47 percent fewer
potential affected class cases were pending in FY 82 than in FY
80 and only 67 cases were closed, compared to 85 in FY 1980 and
113 in FY 81. In FY 82, 222 suspected affected class cases
were pend;ng compared to 467 cases pending in FY 80 and 361
pending in 1981. OFCCP, "Fourth Quarter Fiscal Years 1980,
1981, and 1982 Quarterly:Review ‘and Analysis Feedback
Reports." Thls trend continued in FY 83. For the first ~
quarter of FY’ 83, only 165 affected class cases weie pending
and 34 were closed as compared to 352 pending.and 51 closed tHe
first quarter of FY 82. OFCCP, "First Quarter Fiscal Years
1982 and 1983 Quarterly Rev1ew and AnaLysls Feedback Reports."

»”

'36/ In FY 80 financial settléments totaled $16.2 m11110n, of
‘Which back pay amounted to $9.2 million for 4,334 employees.

In FY 81 only $8 million in financial settlements was, obtained,
$5.1 million of it in back pay for 4,766 employees. These g
rigures dropped still more in FY 82, to $7.3 million in -
financial settlements of which $2.1 million in back pay was
obtained for 1,133 employees. OFCCP, "Fourth Qiarter Fiscal
Years 19803 1981, and 1982 Quarte.ly Review and Ana1y31s\

Feedback Reports. : .1 .
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indicate that_this downward tfend was reversed in FY 83. 37/
‘ » . : : T .
A Labor Department official suggests that OFCCP is finding
ST . . f

.

o e . - :
| fewer cases where conciliation agreements are necessary. 38/
; é ' ; 1l =8
| , :
!

.+ Although 63 percent of the fe&iews coqducted in the first three

qpafters of FY 83 resulted in findings of noncompiiance, the
deficiencies cited were primarily paperwofk violations. 39/
- S

Meanwhile, a Depaftment representative testified in 1982 that

job and wage disparities bet&een minorities and

nonminorities -
’ . .
and women and men s
R R _
. XY o . . . .
. due to insdfficient affirmative efforts to overcome the
-7

inequities, ‘discrimination, and inadequate training to move
L v .

miforities and women into better jobs. 40/ .- -

- .
-

37/ Total financial settléments through thé first three
_quarters of FY 83 were. $10.5 million, of which back pay totaled
'$3 million: Collyer Letter and Enclosure, p. 12; Charles’E.
Pugh, Deputy Director; OFCCP, telephone-interview, Oct. 12,
1983. Promotions and training are other elements of these
financial settlements. L. )
1 ) " .
38/ Coumission staff notes on testimony of Robert B. Collyer,
Deputy Under Secretary for Employmént Standards, Department of -
Labor, before the Subcommittee on Employment Opportunities of
the House Committee on,Education and Labor, June 8, 1983
(hereafter cited as Collyer 1983 Testimony) (maintained in
Commission files). o ' ) .

39/ Ibid. :
- 4

40/ Robert B. Coilxer; Deputy Under Secretary for*Employuent

Standards, Department of Labor, téstimdfy, Oversight Hearings _*
on the Activities of the Office of Federal Contract Compliance :

Programs of the Department of Labor, before the Senate »
Committee on Labor and Human Resources, 97th Cong., 2nd Sess.,
part 3 (1982), p. 9. o '

- i

till'exist‘among.Federai contradtors and are «
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Preaward Reviews ) .. *
— .

- ° _ As part Of their enforcement efforts, some Federal agencies

LY

conduct compliance reviews before awarding'fun&s. OFCCP,is

" required to do such reviews when contracts total $1 million or’

.. more. 41/ When Federal oontrects ere pending, these'reviewg
) ' £ o . . l Q g
can stimulate prompt compliance. 42/ OFGCP nonetheless-has

. o
.. moved to eliminate preaward reviews. 43/

.

41/ 41 C F. R. 560—1 20(d) (1983).

. 42/ Oct. 1981 Comments, p. 2, and FY 83 Bu@get Report, PP~
48-49. The Labor Department contends that the prev1ous :
leverage of preaward reviews is no longer effective as "an
inducement' to brlng contractors into compliarice because _
Federal courts have held that denial -of contract awards™ -
constitutes debarment without due process and ﬂhus 18,
" "unconstitutional. Collyer Letter and Enclosure, p. 13.
Current regulations permit OFCCP to pass over" (without a
hearing) a contractor ft has.determined is not complying witk
Executive order requirements, unless a contractor is passed
over twice. 41 CIE.R. §60-2.2(b) (1983). 1In the Commission’s
'v1ew, the const1tut1onallty of the passover procedure is not at
issue. The Federal courts and the Departgent itself have fourd.
such procedures 1ncons13tent with the hearing requirements of
section' 208(b) of Executive Order 11,246. See Illinois Tool
Works v. Marahall 601 ‘F. 2d $43 (7th Cir. 1979); Pan American
World Airlines v. Marshall, 439" F. Supp 487 (S.D. N.Y. 1977);
Sunstrand v. Marshall, 17 FEP 432 (N.D.-I1l. 1978); Preliminary
Report,..pp. 135-149. Moreover, no legal problems render :
preaward reviews ineffective. Expedited and focused preaward
hearlng procedurea, such as those proposed by OFCCP in 1979,
adequately meet the Executive order's hearing requlrements. 44
Fed. Reg. 77007 (1979)

.

'43/ In 1981, OFCCP proposed to eliminate the requlrement co
‘conduct preaward rev1ews. 46 Fed. Reg. 42973 (1981). The
agency expected to’ gamn approxlmately 15-20 staff years by
eliminating preaward revxews. OFCCP FY 83 A-11-53 Submissions.
OFCCP said preaward reviews deny it the discretion to use its
scarce refources most efrect1ve1y and aubJect compan1es that’

¢ repeatedly receive largecontfacts to excessive reviews. &6
Fed. Reg. 42973 (1981).: ;ar an alternatlve to OFCCP's . proposed
total e11m1nat10n of preaward reviews, see Oct. 1981 Comments,

‘pp. 1-5. - - ‘."\\ Lo 134
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.In FY 82, OF&CP-conducged only 130 preaward;revieys bf the

LN

16 194 contfactbrs bidding on Federal Fogtracts that year. &4/ -
In FY 80= by coﬁtraSt it coéduéted 594 suclr re;iews of ﬁge
14, 177 requests for clearance. 45/ Desp1te the fact they “are

"4 now ;equifed by court orde: ﬁg/-as well as agency reguiation,

: .. @ - . L T
R no preaward reviews were planned -for FY 83 or FY 84. 47/

-
+ -

o
4

44/, OFCCP, FY 84”A-11-53 Submission, hndated,
45/ OFCCP, "Fourth Quafter FY 80 Quarterf& Review and Analysis
Feedback Report," op. 38-39. In FY 82 preaward reviews .
ngpresented 0.05 percent of the 3,08l reviews conductéd that
year. OFCCP, 'Fourth Quar»er FY 82 Quarterly Review and’
, Analysis Feedback Report,” p. 7.

! R
46/ The WEAL order r%3u1res OFCCP to conduct preaward reviews
of education institutions bidding on contracts of $1 million or
more.' WEAL 1983 Order at 25.

47/ OFCCP, FY 83 and FY 84 A-11-~53 Submissions. Thesé plans.
were predlcated on proposed regulations that’ would have -
eliminated the requirement. Ibid. OFCCP staff explained that
since those regulations are not yet in effect, OFCCP continues
to conduct preaward reviews but, for program plan purposes,

““counts -them as routine compliance reviews.. Collyer Letter and
Enclosure, p. 13. The agency does not know how many compllance
.reviews conducted in FY 83 were preaward reviews. Sometlmes
preaward clearance requests are approved without an onsite
investigation if data available to OFCCP indicate no problems.
For the first three quarters of FY 83, 271 such®requests were
cleared through this method. Charles E. Pugh, Deputy Director,
OFCCP, telephone interview, Sept. 27, 1983.
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Companies receiving Fkderal contracts totaling billions of
dollars each year, 48/ therefore, will not be reviewed for
. - - . . .
compliance with nondiscrimination and .affirmative saction

o

PR ) . ‘ .
requlrements prlor to contract .awards. There also apoears

¢

N ’

little’likelihood, given staff cutbacks and pollcy changes,

]
.

that they:w111 be revrewed very poon after they receive their

contracts. 49/ o . VT

Complalnt Investlgatlons -

v

‘A eompla1nt backlog accumulated at OFCCP in previous years

-

because the agencv devoted most of its resources to compllance

rev1ews. 50/ ;} early FY 83, however, that backlog was largely

eliminated, 51/ in part because resources were shifted to
. . — . . > 2.

reduce it, ég/ but also because, for whatever reason,

ba

.

3

.48/ In FY 82 private companies recéived more than $158 b1111on“
in Federal contracts. Contracts of $10,000 or more amounted to -

$147 billion. William Abner, D1rector, Federal Procurement
Data Center, General Services Admlnlstratlon, telephkone ..
1nterv1ew, Apr. 18, 1983. .

e R
- i B S

49/ OFCCP has\been able to review only 5 percent~of the
ppprox1mate1y 17,000 contractors and 115, OOG‘establrshments
covered by the Executive order. -OFCCP, FY 83 A—ll—Sﬁ
Subm1881on. - - . , \

.

i
r

- 50/ Berrington Testimony, p. 678. OFCCP est1mated that, by*

the beginning of FY 82, it would have 5,000 complaints N -
backlogged. Ibid., p. 710. For the connection between thls\
backlog and OFCCP staffing - cuts, see FY 82 Budget Statement, °
p. 44 ; <FY 83 Budget Report, pp. 49-50. ~ N\

-

51/ OFCCP "Fourth Quarter FY 82 Quarterly Rcvxew and Analy81s
Feedback Report,”" p. 4. Pending complalnts were reduced oy 55
percent in FY 82, from 3,953 to 2,05 ibidl Through the.
f1rst three- quarters of FY. 83, pend1ng complalnts declined by
45 percent, down from 2, 058 to 1,126. 9011yer Letter and:

Enclosure,‘P. 13. woLe T e

3

2/ Pugh May Interview. i ; . 138

"\
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" substantially fewer new complaints qeré filed. 53/

Althéugh more complaint c&sgé have been closed, fewer have
sesulted in findings of discriminaticn. Sixteen percent of the
investigations conducted_in fY 82 sustained allegations of
discrimination, 34/ as compared to 26 percent in FY 80. 53/ In -
addition, in FY 82 a higher percentage of complaints was closed

without a full investigation. 56/ It is not clear what factors -

explain these changes.

53/ OFCCP, "Foprth Quarter FY 82 Quarterly Review and Analysis
Feedback .Report;" p. 2. 1In FY 80, 4,902 complaints were
filed. OFCCP, “Fourth Quartey FY 80 Quarterly Review and

Analysis Feedback Report." FY 81, 5,036 complaints were
filed, c~-nare. to only 2,626 filed in FY 82. OFCCP, "Fourth
Quarte ‘2 Quarterly Review and Analysis Feedback Report,"
pPe 4.

2&/ QOFCCP Data.

55/ OFCCP, "Fourth Quarter FY 80 Quarterly Review and Analysis
Feedback Report," p. 48.

56/ OFCCP, "Fourtn Quarter FY 82 Quarterly Review and
Analysis Feedback Report," p. 2. In FY 82, 35 percent of the
2,584 complaint cases closed were closed administratively.
OFCCP Data. Administrative closures rose to 36 percent in,the
first quarter of FY 83. OFCCP, "First Quarter FY 83 Quarterly
Review and Analysis Feedback Report,' p. 4. OFCCP closes
_ complaints "administratively" (without a full investigation)

T when it cannot determine if an alleged discriminatory company
is a Federal contractor; when a complaint is untimely filed;
when OFCCP lacks jurisdiction; in the case of an old complaint,
when the complainant cannot be locatedj, and when complainants
scfuse to permit OFCCP disclosure of their identity to
contractors. Complaints also are closed administratively when
a satisfactory settlement has been achieved and no further _
action by the agency is required. OFCCP has not been able to
determine the precise nature of administrative closures in the
past, but it reports that a special review of third quarter FY
83 information found that of 601 total complaint investigations/
resolutions accomplished that quarter 66 (nearly 11 percent)
were closaed administratively because the violations were
remedied satisfactorily after the agency's initial involvement
but without a full onsite investigation. Collyer Letter and
Enclosure, pp. 13~14. The other complaints were
administratively closed for cne or more of the reasons listed

above. N : | . 131
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Technical Assistance ) e

OfCCP'does nof'report technical assistance as a separate'
item in its budget. " Such assisthnce_fs‘considerég a fractioﬁal
part of thé wogk of its staff, accounting.fpr oniy-1.4-percent
of staff time in FYIBZ._ That figure wé§ to increase to 5.5

|
percent in FY 83, in line with the agenéy's greater emphasis on
efforts to encourage voluntary compliancé with contract
éompliance proéram requirements. 57/ : A

One new ageﬁcy initiative %o pfomote voluntary c§mpliance
involves encouraging contréctors and other interested:parties

to form liaison groups nationwide to improve communications

between the agency and the. public. 58/. OFCCP does not yet know

-

57/ This increased assistance generally involves increased
‘availability of staff to respond to contractor inquiries.about
compliance requirements. Charles Pugh, Deputy Director, OFCCP,
telephone interview, Aug. 10, 1983. The agency anticipated
increased inquiries in connection with expected implementation
of new’ affirmative action regulations and other policy

changes. David A. Rutherford, program analyst, Planning
Branch, Division of g;leam Analysis, OFCCP, telephone
interview, Aug. 19, 1983. Assistance is alsc being provided
contractors to develop new self-monitoring and reporting
systems concerning their employment profile and progress in
hiring and upgrading of minorities and women. Shong Letter and
Enclosures. _ ot '

58/ To date about 173 groups, almost all of which represent
various industries, have been formed, and OFCCP expects
formation of 200 groups by the end of FY 84. Collyer Letter
and Enclosure, p, 14, and C6llyer 1983 Testimony. The |
activities of the. groups vary. Twelve industry liaison groups
developed monographs' to orient OFCCP about their industries so
that agency staff would be more familiar with them before
conducting compliance reviews.  Cari Dominguez, Special
Assistant to OFCCP Director, Comments at Bureau of National
Affairs Conference on "Equal Employment Opportunity and the
Reagan Administration,'" Washington, D.C., June 2, 1983.

4
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whether such efforts will result in expandéd job opportunities

for minogities and women, 59/ the basic 6bjective of the
-coﬁtfa;t compliance program. Initiatives to promote voluntary

compliaﬁce have not ﬁrqven aneffécgive altefnative in the

pasﬁ, or even:a significant-;hpplement, to.proper use of the °
,agenéy's standard enforcement?téols. 60/

i
:‘

59/ Shong Letter -and Enclosures.

60/ . U.S., Commission on Civil Rights, The Federal Civil Rights
Enforcement Effort (1971), .pp. 52 (n. 218), 84, 234-36, 351;
and Barry L. Goldstein, Assistant Counsel, NAACP. Legal Defense
and Education Fund, Inc., "The Importance of the Contract
Caompliance Program: A Historical Perspective," 1981.

139
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“EQUAL EMPLOYMENf OPP?/;ékITY COMMISSION
. . i
Enforcément Responsxbllltles : o R

)

The Equal Employment Ozp;;tuﬁity CommissiJn (EEOC) is
: ‘ , '

. respon ible for enfdrcing itle VII of the Civil Rights Act of °©
‘ 1964, 1/ the Equal Pay ACt (EPA) of 1963, 2/ the Age /' . . 7

- DiscrAmination in Employment Act (ADEA) of 1967 3/ and Section

501 of the Rehab1l ‘tation Act of 1973. 4/ These statupes

TR

{equ1re most prlvate and publ1c employers, 1nclud1ng the
/ |
\

'// Federal Govemﬁment,,to provide equal employdent opportunity. ’

. / . | . /
/ ] .
In addition to investigating discrimination complaints (or
. . . |
charges), attempting to resolve them thrqugp conciliation, ‘and
." 7 ‘ .

7/
under@aking ditigation if conciliation failk, EEOC coordinates -

, . |
all Federal equal employment policies- and drocedures. 5/ As

’ . - P . ! . :
another important activity, the agency funds-and provides

' 1/ 42 U.s.C. §§2000e-2000e-l7 (1976 & Supp. v 1981) Title

VII prohibits employment discrimination on the basis of race,
) color, religion, sex, or national origin. |

2/ 29 U, S C. §206(d) (1976). The “Equal Pay Act prohibits
.dlscrlmlnat1on on the basis of sex in compensatlon.

3/ 29 U.5.C. §§621-634 (1976 & Supp. IIIL 1979) The Age
Discrimination Act proh1b1ts discrimination against older
persons (aged 40-70) in hiring, prxomotion, H1scharge,

~ compensation, and other terms, conditionms, and pr1v1leges of
employment. . o w

—

T4/ 29 U.5.C. §791 (1976 & Supp. V 1981) Section 501 requires
. Federal agencies to' undertake affirmative action in'the h1r1ng,
placement, and advancement of handicapped employees.

5/ Reorganizdtion Plan No. 1 of 1978, 3-C. F R. 321 (1979),
Teprinted in 42 U.S.C. app. at 672-75 (Supp.wV 1981), Exec. -
Order No. 12,067, 3 C.F.R. 206 (1979) reprinted in 42 U.S.C.
/ ‘app. at 668-69 (Supp. V 1981) (hereafter cited as
Reorganization Plan No. 1.) ' 140 . |

i
4 .
i .
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technical assistance to designated State. and-local agencies to

. " ,
assist in processing Title VII and age discriminatlon ‘in

emp}oymeht'comprafﬁfs. 6/ ’ N S

In recent years, EEOC's budget has increased. The increase:

i
J .

' h%P been small, however, and resource problems appear to have

contributed to limited progress or scaling back of functions
RN

such as complaint backlog elimination, litigation, and systemic
investigations. Despite clear leadership commitments Z/ amd

management reforms, it remains to be seen whether budget and
. A4 . . .v \

staffing levels will permit EEOC to fully overcome those
setbacks and achieve the ﬁew.gains it projects under its

. proposed FY 84 budget without jeopardizing the quality of its

. - A .

;work. 8/

6/ 42 U.S.C. szoooe-a(b) (19?6).

7/ EEOC's Chairman has repeatedly pointed to continuing job
bias in this Nation and the vital importance of strong Federal
leadership in combatting it. See, for examp}e{.CIarence-
Thomas, Chairman,. Equal Employment. Opportunity Commission
(hereafter EEQC) (speeches before National Urban League, New
‘Orleans, La., Aug. 2, 1983, and State of Missouri Human nghts
~Conference, Columbia, Missouri, Mar. 20, 1983). . - ¢

8/ In commenting on this chapter in draft, EEOC sald it does
. not believe that major resource constraints pose a significant
barrier to the achievement of_any "current" EEOC goal. John
Seal, Director, Office of Management, EEOC, letter to Deborah
P. Snow, Assistant Staff Director for Federal Civil Rights
Evaluation, U.S. Commission on Civil Rights, Sept. i3, 1983
(hereafter cited as Seal ‘Letter).

.

— : .‘ | | ) | ]_4#1;' ‘ U
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Budget Tocéls

T,

As table 9 shows, EEOC"s budget has increased slightly in

recent years. No formula has be n.deVelepeH to determine how

‘these increases have been affected by inflatidn.-,Congressional‘

. ) td . . . B .
Federal sector precisely. They may neverthéless provide an
estimate of trends in enforcement resoutces. Using the CBO

' Ty
formula, EEOC would appear, tthave experlenced a real loss of

about $5~m11110n in actual spending power betwsen 1980 and

o . v .
1983. 9/ A similar adjustment for inflation indicates that

despite the requested FY 84 increése, th agencyjstill woulde -
appear to be left with about 20 percent less aefual spendlng

power in FY 84 than it had in FY 80. /~

' Stafflgg C - //

!

Although EEOC's budget has 1n9reésed,,1ts staff has been
reguced. As table 10 1nd1cates, authorlzea p081t10ns and
actual stafflng decreased between FY 80~ and FY 83. During this
period EEOC lost a ;otal of 592 authorized p031t10ns, almost 16
‘pefcept of its FY 86‘authori2ee ee}engthf .The.FY 84 budget. -

request, which would provide for the same staff level as in FY

83, will not make up for earlier losses of authorized posf?ionsﬁ

~
A ’ 2

- .
o

o 9/ This estimate is derived by dividing EEOC's appropriation
by a factor that ‘accounts for annual inflation rates.since FY
80, Deflators for each €iscal year through FY 84 were provided
by Steven Ze11er, economist, Fiscal Analysis Division, '
Congressional Budget Offlce, telephone 1nterv1ew, June 20,

1983. For/a fuller, discussion of the ?f nd 11m1ts of this
CBO'meas/ute see chapter 1. 42
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. Table 9

, - EEOC Budget Totals: FY, 1980-84

(in thousands of'dollgrs)
. w .

R
Fiscal Year App;opriation_g/
' h (annualized)
1980 - | $12¢,562
. . 1981 . .. 1415200
‘1982 | o 144,739
1983 147,421 b/
. 1984 (Request) o 155,300
, ) ) o Y
a/ Figures represent what EEOC could have spent during a whole
flscqihyear under each spendlng ceiling..
— b/ This figure 1nc1udes a $4.6 million pay raise supplemental
- ‘approprlatlon which EEOC received for FY 83.
SOURCE: John Seal, D1rector, Office of Management Equal . -
Employment Opportunity Commission, letter to Deborah P. Snow,
Assistant Staff Director for Federal Civil Rights Evaluation,
. U.S. Commission on Civil Rights, Sept. 13, 1983 (for FY 80,
. FY .81, FY 82, and FY 83 appropriations); EEOC, 1984 Budget
: Submltted to the Congress of the Un1ted States (1983), p. 3 -
. (for FY 84 request)




-, 0 -
Table 10

;EE@GJ;ULJ-Time,APermanent Staff Positions: FY 1980-84

.Fiscai Year ‘ Authorized a/ ' JAEEEEEgE/‘
1980 S 3,777 . : 3,433
1981 . - 33616 | 3,412
\1982 ,..”' ' 3,326 3,149 \\\\
o 1983 o 3,185{ S 3,167 ¢/
'1984 (Requesﬁ) | 3 ‘ : 3,185 ' ' ' - “;\'\

. i
a/ Number of full-tlme, permanent staff permitted under
Congressional budget measures. :

b/ Number of full-time, permanent staff actually employed by-
EEOC. Except as noted, figures are for the last day of the
fiscal year. . :

s ¢/ ‘As of the end of the first quarter of FY 83.

SOURCE' John Seal, Dire :tor, Offlce of Management, Equal
Employment Opportunity Commission, lette' to .Deborah P. Snow, =
Assistant Staff Director for Federal Civil Rights Evaluation,
U.S. Commission on Civil ‘ights, Sept. 13, 1983.

: | ¥

£ i v
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Complaints Processing.

_In the 1970s, EEOC's inability to resolve individual -
'dfscrimina;ion complaints in a timely manqsrvresulted in a huge

.
- .

backlog of Title VII compléintsa 10/ Newlérocedu;es
itplemented in 1977 helped reduce that backlog by 65'berceht by

the‘end_of'FY 80 and were expected to eliminate the backlog
completely by the end of FY 82. 11/ By that point; it was

expected staff reSources could be focused more on major -

patterns and practices of discrimination. lg] FY 82 budget

restrictions, however, forced EEOC to defef its targe& date of
N . B o 5
the end of FY 82 for elimination of:the backlog to the end of

FY 83. 13/ ' o ’ B

10/ In December 1977 EEOC had an inventory of 99,000

. unresolved charges. EEOC, Sixteenth Annual Report, FY 81

(1982), p- 3 (hereafter cited as EEOC FY 81 Report). EEOC
currently defines backlog charges generally as those received
' by EEOC.on or before Jan. 29, 1979. At the end of FY 82, 7,200
charges of the old 1979 backlog still remained.- EEOC, "Draft
Annual Report 1982". (undated, unpaginated). ' :
11/ J. Clay Smith, Jr., Acting Chairman, EEOC, written s %
Statement submitted in testimony before the Subcommittee on the
. Departments of Commerce, Justice, State, the Judiciary, and
Related Agencies of the House Committee on Appropriations,

Mar. 11, 1981, p. 2 (hereafter cited as Smith 1981 Statement).

lg/ Eleanor Holmes Norton, Chair, EEOC, statement, Oversight .
' Hearings on Federal Enforcement of Equal Employment Opportunity
Laws, before the Subcommittee on Employment Opportunities of
the House Committee on Education and Labor, 95th Cong., 2d
Sess. (1978), pp. 3 and 8 (hereafter cited:as Norton
Statement). : - S g

13/ Smith 1981 Statement, p. 2. EEOC also said that
processing times for charges would lengthen as a result of
budget restrictions, and the agency would put off plams to
"absorb the entire federal equal employment opportunity ’
complaint “process, including the initial investigation of -
complaints, as originally contemplated." Ibid., pp. 13-1l4..
- S
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Meanwh11e< new 1nd1v1dua1 charges began to accumulate. 14/
By FY 82 42 QErcent of EEOC's' active 1nventory‘was 300- day old
charges, 15/ and the average‘processlng time was 186 days. 16/ -
By EEOC standards, ct1ve charges ;nvolv;ng no more thar 180
days of agency work a e considered.healthy or "current." Those
over’180.days{old are:co sidered\"aging,"'and ccmplaints over
300 cays old are ccnsidere ‘"cause for concern, and for
action." EZ/. | R I AL
- In testimony beforeuCong:;ss in earl; 1982, EEOC drew a
more complete ﬁicture_Of the acﬁual and expected imhact on the
agency of its FY 82.and FY 83 budéets. As noted ;n tables 9
‘and 10, its FY 83 bhdget-refiected; except for a‘supplemental
appropriation to cover a pay rajfse, éenerally the same snending

level as in FY 82 but a further reduction in authorized_staff

-
~

; + : .
T

: /.
14/ The Act1ng EEOC Chairman adv1sed Congress that a
"frontlog" of charges received since Jan. 26, 1979 was = *

developing as new charges were 1ncreas1ng wh11e staff was be1ng .

‘réduced between FY 80 and FY 83, J. Clay Smith, Jr., Act1ng
Cha}rman, EEOC, written statement submitted in test1mony before
the Subcommlttee on the Departments of Commerce, Justice,
State, the Judiciary, and Related Agencies of the House
Comm1ttee on Appropriations, Feb. 25, 1982, p. 7. (hereafter

" cited as Smith 1982 Statement). See also EEOC, 1983 Budget -
. Submitted to the Congress of the United States (1982), p. 16

(hereafter g;{ed as EEOC FY 83 Budg__)

15/ EEOC 1984 Budget Submitted to the Congress of the United
States (Jan. 1983), p. 16 (hereafter cited 'as EEOC FY 84

Budget) _ _ .
19/ Seal Letter.

17/ EEOC, "Staff Discussion Paper, Fifth Annual EEOC/FEP
Agency Conference" (1982), p. 3 (hereafter c1ted as 1982

EEOC/FEP Paper)
. 14§

i
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ﬂ“positiops. EEOC infofhed'Congress that, despite staff

143- -

productivity increases, additional loss of staff, coupled with
continually'increasing workloaﬂs, would result .in an increase

in the agency s complaint 1nventory. 18/
The agency est1mate<? that approxlmat:ely 5 800 more charges
wopld carry over at the end of FY 82 thén at the end of FY 81,

and_that figare ﬁould-ihcrease to 7,500 charges,at the end of
FY 83.°19/ The age discrimination iﬁVentory, specifically, was

eipeoted'to increase from'S,SOO charges in FY 82 to 6,600

charges in FY 83. 20/. In rev1ew1ng these expected problems, a

congress10na1 committee questloned as overly opt1m1st1c

‘EEOC ] proJectlon that the old Title VII backlog Would be

b

eompletely eliminated.in FY 8%.-21/

i
,

The FY 83 budget also woufa.result in declining litization,

‘mabcording to EEOC. Ihe’number of lawsuits filed would be

reduced further in FY 83, dnd the number of consent decrees’ and

-

-

w» b L)

18/ Smith 1982 Testimony, p. 7. The Acting EEOC Chairman
noted that the agency "simply cannot improve upon our
productivity at rates which would be requlred to offset our
diminishing resources...." Ibid., p. 6.
: | "

lg/'\lbid., p- 7.

20/ \bid., p. 8.

21/ EEOC, "EEOC Responses to Additional Questions,' Mar. 3,
1982 (requested by Subcommittee on the Departments of Commerce,
Justiee, State, the Judiciary, and Related Agencies of the
_House Committee on Approprlatlons) (hereafter cited as EEOC
Responses) ’ N

S . - 147 -

T



\
settlements alsb“wqﬁld dee;ease. 22/ EEOC would ' be unable to

fund new cases aﬁd’would find it "exceedingly difficult" to
‘support cases elready in litigation. 23/ |

Persisting complaint backlogs and expected increaées in new"
complainte/fhué'we;e main elements‘of the unpromising situation
facing the new leadership at EEOC in 1982. 24/ The agency has

taken fer;herlsteﬁs to addfess_these proble@s; To control the
compleint inventory; for exaﬁple, EEOC staff are.being trained
as>generaliszgj\father than :eméinihg‘specialists, and
previously seperate processing unit?'(as have exiseee for age
an& equalvpay complaint proeeseing, for example) are being
merged on a pilot basis. 32/ EEOC.believes euch steps wit™"”

—

Y

22/ Smith 1982 Testlmony, p. 8. .The agency did not specify
the decline in lawsuits to be filed but said the, number of
consent decrees and settlements would decrease from 237 in FY
82 to 200 in FY 83. 1Ibid.

' - 23/ 1bid., p. 9.
'gg/ Clarence Tﬁgﬂas became EEOC Chairman in'Apr%& 1982.

25/ EEOC FY 84 Budget,’p.‘IS. There has been some critici'sm'
of the merger proposal. For example, a 1982 report of the
Senate Spec1a1 Committee on Aglng concluded that EEOC had not
gained "sufficient expertise in ADEA charge proce881ng and’
investigation to warrant merger of all processing units."
U.S., Cangress, Senate, -Special Committee on Aging, ,Equal .
Employment Opportunity Commission Enforcement of ‘the ADEA:
- 1979 to 1982, 97th Cong., 2d Sess. (1982), Pe 7.
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permit.better gse/ﬁf its resources. 26/ .
Nnnetheless, tnelpre-1979 Title VII backlog had not yet
been completely eliminated‘as-F! 83 drew to a.eloae, Zl/ and
the likelihood that the agency will be able to reduce it; |
inventory Qt new complalnts to a "healthy" level remalns

questionable. As of the end of the third quarter of FY 83,

EEOC had received 48,547 charges 28/ of the 60,610 charges

' .
26/ One step to specifically reduce the percentage of 300~
day old charges involved incorporation’of processing goals in
staff performance standards. EEOC hoped to reduce this
inventory of charges to no tiore than 5 percent of its active

" inventory in FY 83 and to retain it at that level in FY 84.

EEOC FY 84 Budget, pp. 16 and 19. For FY 84, staff expect to

- reduce the pending Title VII, ADEA, and EPA 1nventory by -

roughly 4,000 charges through, in part, a 5 percent increase 1n
staff product1v1ty. In add1t1on, a reduction in the average
proce831ng time (to less than 180 days) for charge resclution
is projected. Ibid., p. 19. In FY 82, the average processing,
time was 186 days, and as of mid-year FY 83, it was 159 days.
Seal Letter. Seé also Clarence Thomas, Chalrman, EEOC, written
statement submitted in testimony before the Subcommittee on the
Departments of Commerce, Justice, State, the Judiciary, and
Related Agencies of the House Appropr1at1ons Committee, Mar. 1,
1983. . : . L \
27/ EEOC staff reported that as of the end of the third
‘quarter of FY 83,. 1,133 such charges still remained and could
not estimate when they will be resolved. Some will require
EEQC -Commissioner clearance because they involve. issues, such
as comparable worth, on which EEOC policy has not yet been
determined. John Schmelzer, Legal Advisor to the D1rector,
Office of Program Operations, EEOC telephone interview,

Aug. 12, 1983. ‘

re

28/ Ronald Passero, D1rector, Budget and ‘Finance Division,
Office of Management EEOC; telephone interview, Sept. 30,

1983. ' | 149
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- it had. eXpected in a11 of FY 83 29/ EEOC staff sa1d that

although comp1a1nts were therefore increasing in FY 53 at the -

' ‘\l

expected rate, a s1gn1f1cant reductlon 1n the number of
1 ° 3 .
"300-day old charé%s had taken place. 30/

While 1nroad8 1n FY 83 in reduc1ng the pre-1&7° backlog and
300- day old. comglalnts, thanks toé 1mproved eff1c1enCJ, haée

1 been reported, it should'be noteo_that 1ncreased efflcleney

R

does not necessarily mean more effective enforcement. /A top
N e ~L

level .EEOC official expressed concern that rapid,charée
processing procedures instituted in 1977'have led to/ a-sharp

dec11ne Ain. thorough anestlgatlons and a correspondlng decline

in the number of reasonable cause’ (possxble dlscrimlnatlon)

[ - Lo v
29/ EEOC FY 84 Budget, p. 21. In FY 83 EEOC also expected at -
Teast 1,000 new charges as a result of its additional _
responsibility undeér a new Department of+Jugtice-~EEOC comp1a1nt
referral rule. Elizabeth Thornton, Dlrect/r, Coordination and
Guidance Services, EEQOC, interview, Apr. 28, 1983 (hereafter
'cited ss Thornton Interview.) EEOG staff report, however, that
less than 100 new charges were received, during the first three
months after pub11catlon of the rule, much fewver than’
expected. Seal September Letter. The referral rule, found at
48 Fed. Reg. 3570 (1983) (to be-codified at 28 C.7.R. Pt. 42;
29 C.F.R. pt. 1691), governs proce531ng of employment
discrimination complaints filed with Federal fund granting
agencies under Title VI of the Gidil Rights Act of 1964, 42 -
U.S.C. §2000d-2000d-6 (1976.-& Supp. V 1981), Title IX of the
Education Amendments of :1972, 20 U.S.C. §1681 (1976 & Supp. V
.1981), the State and Local Flséal Assistance Act of 1972, 31 °

U.S.C. §1221-1265 (1976.& Su p. V 1981), and other Federal laws

w1th provisions agalnst dls rimination on the tasis of race,
'color, religion, sex, or natlonal origin in programs and
activities receiving Federal financial assistance. Under this
rile, EEOC/recelves employment discrimination comp1a1nts that
fall under/ Title VI as. well as Title VIL. L
/ N .
30/ John Seal Director, Offlce of Management, EEOC, telephone
1nterv1ey, Sept. 29, 1983 (hereafter cited as Seal. September
Interview). As of :#&s writing, requested data on this polnt
d

had not been provid

[ l .1‘)L1
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tindings, which, in turn, has had a ''deleterious" impaét on the
agency's litigation program. 31/

Another problem with regard to complaintg, which EEOC
acknowledges cannot be resolved withdu;ﬁadditiona} staff,
concerns ‘omplaintsgéiled‘gy Federal Government employeeé.A
Since JAnuary 1979, EEOC has been responsible for holding
hearings on Federal employee joS discrimination compiaintﬂ
and proccssing appeals frow agency decisions on such
complaints. 32/ In FY 80 EEOC kad eliminated a'backlog-bf

Federal sector complaints appeals. 33/ In 1981 the agency's

Acting Chairman told Congress, however, that Federal sector

complaints were increasing dramatically, and processing periods .

for hearings and appeals of these complaints could be expected
té lengthen. 34/ EEOC staff recently predicted a 33»percqnt
incréasg}i; Federal sector complaints in FY 84 over the FY 83
total, gﬂz: yet another 20 percent increase in FY 85 over FY

84. 35/ Staff said the agency must ha.e more staff Lo handle

the appeals and hearings of Federal secter complaints

~

<
31/ David Slate, General Counsel, EEOC (speech delivered at

Bureau of National Affairs Conference on "EE' ar ' the Reagan
Administration," Wash., D.C., June 3, 1983).

Y
32/ Reorganization Plan No. 1.
33/ smith 1981 Testimony, X 8.
34/ 1Rid., p. .

35/ seal September Interview.

L}
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to prévent a majo;'ﬂerbacklog in that area from developing. 36/
‘w * .
State and Local Program

EEOC also fgndg and ﬁrovides techniéal assistance to
, designated State and local fai;,employment p%éctices'(FEP),_
agenciéssto support their protessing of fitie'VII ;ﬁd age
discrimina;ioﬁ in empioyment comﬁiaints; 37/ 1In 1981, FEP

' agencies resolved 43 percent of the Title VII national J///

complaint workload. 38/ Despite the administration's plans to
increase opportunitics for States to pérticipate in

q
' anti-discrimination enforcement efforts, 39/ less assistance

from the FEPs in complaint processing is projected for FY 83
and FY 84. 40/ -EEOC has attributed this decrease to fewer FEP

staff available under EEOC contracts as a résult of increased

FEP operating costs;'&l/ ’

. 36/ 1Ibid. N

37/ 42 u.s.C. §2000e-8(b) (19756). Title VII requires EEOC to
defer for 60 days action on-complaints where there is a
governing State- or local employment discrimination law.
Qualified FEP agencies may process the complaints or waive
jurisdiction. 42 U.S5.C, §2000e-5(c) (1976).
. 3 :

< 38/ 1982 EEOC/FEP Paper, p. 2.
39/ U.s., Executive Office of the Preéident, Office of

Management and Budget, Special Analysis J, Givil Rights
“Activities, February 1982, p. 13. \ —

)
'40/ In FY 82 FEPs, increased their Title VII charge resolitions
over FY 81 by 18 percent. However, EEOC prOJected a 2.9 .
percent decrease in FEP charge resolution& in FY 83 and a 3.7

percent decrease in FY 84. EEOC FY 84 Budget, pp. 33-34.

41/ 1Ibid., p. 33.
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Between.FY 78 and FY 82, EEOC funding to State and local

FEP agencies tripled. 42/ Although EEOC, proposed a reduction

in funding from $18.2 million in FY 82 to $18 million in FY

83, 53/ the agency received $18.5 million under ité FY 83 .
. . “~ '

continuing resolution. 44/ Under the proposed FY 84

budget, ..owever, EEOG again.has-méqqested ‘the  same reduced
level of $16 willion. 45/ ) :
Like EEOC, some FEP agencies are experiencing problems

processing complaints in a timely manner dye to their reduced

funding, limited staff resources, concentration on backlog

%
cases, and increased complaint receipts. 46/ These problems

42/ State and local funding was as fellows: FY 78 - §6
million (1983 EEOC/FEP Paper, p. 1); FY 79 - $15 million (EECC,
Fourteenth Annual Report (1979), p. 25; FY 80 — $15 million

(EEOC, Fifteenth Annual Report (1980), p. 29; FY 81 - $17.7
million (FEQC FY 83 Budget, p. 33), and FY 82 - $18.2 million
(EEOC FY 84(Budget,'p. 31).. .

43/ EEOC Responses. : P

ﬁﬁf Seal Letter. -

45/ EEOC FY 84 Budget, p.:31, In the continuing deliberations
“on the FY 84 budget, the Subcommittee on Commerce, Justice,

State and the Judiciary of the Senate Committee on
Appropriations voted to res.ore_$500,000.and add another

$500 000 so that tKe State and local program would receive $19
million, if that change is finally adopted. Ernest F.
Hollings, U.S. Senate, letter to Frederick B. Routh, Director,
Community Relations Division, Office of Congressional and.
Public Affairs, U.S. Commission on Civil Rights, Aug. 5, 1983.

46/. EEOC FY 84 Budget, p. 32; 1982 EEOC/FEP Paper, 'p. 3.
During FY 82, over one-third of the FEP agencies under contract

with EEOC had dccrued a "substantial" number of cases that were
more than 300 days 51d. 1982 EEOC/FEP Paper, P- 3.

<
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-
could force FEP agencies to waive jurisdiction over more EEOE
’ - ’ . ‘. ? ‘ /
complaint deferrals, further 1ncreasing, rather than
i A / . ’
decreasing, EEOC's own caseload, and further diyerting its

attention from broader enforcement efforts. 47/
- ’

Class and Systemic,Activity

>

v

° EEOC can address widespread discriminatioﬁ by’ investigating .

<

. . : ° - %
individual complaints that allege employer discrimination
. . ’ -/
against a whole .class of protected persons or by initiating

investigations of discriminatory patterns and practices. 48/
These "syitemic" activities a:e-important because they can

eliminate broad-based employment discrimination and open up _ -

—opportunities to excluded groﬁps. -/

EEOC has described its systemic program as the most
effective means to attack patterns and practices of employment
» .

discrimination. 49/ - Yet, for a number of years,'EEOC's
_ . . v e
emphasisy on eliminating its Title VII backlog has resulted in

‘ 47/ To help deal with these problems, EEOC earmarked .
FY 82 and FY 83 funds for special 2-year inventory reduction
contracts to underwrite additional staff to reduce fhese excess-

inventories. EEOC, "EEOC (FEP Agency Sixth Annual Conference,’
Mar. 16-18, 1983, Atlanta, Ga. Discussion Paper" (1983), p. 2.,

9

48/ 42 U.S.C. §2000e-5(a)-(b) (1976)." -

49/ Norton Statement, p. 17.
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the systemic program's'receiving relativély less attention. 50/
Accordlng to EEOC staff, FY 83 was w. "tran81t10n year for

the agency ] systemlc program, 51/ and the authorized level for

systemic staff fluctuated. 52/ As the Title VII backlog is

reduced, however, EEOC expects systemlc staffing to

= stablllze. 53/

EEOC recently-undertbok a review of systeyic pro;tam
activities, and began efforts to img;oﬁe the progrem's i -
foeus.,éﬁ/ A targeting model was developed to assist'EEOC’ih'
identifying the most-siéﬁificént and time;y systemic eases fof) <

« . - -

Rights Enforcement Budget: Fiscal Year 1983 (19829, pp. 55
(hereafter cited as FY 83 Budget Report); The Federal Civil
Rights Enforcement Effort = 1977; To Eliminate Employment
Discrimination: A Sequel (1977), p. 212 (hereafter cited as
Sequel) .) In FY 82, as field offices concentrated on N
eliminating the pre-1979 Title VII backlog, some staff a881gned
to the systemic program were used t® work on that backlog. .
James Finney, Dlrector, Systemic Programs, Office of ongram
Operations, EEOC, interview, May 3, 1983 (hereafter c1ted .as
Finney May Interview). S :

50/ U.S., Commission on Civil Rights: The Federal Civil . /
56
)

51/ Seal September Interview. o _ o -

- -

52/ Headquarters staffing was reduced from 82 authorized
positions in FY 82 to '69 positions in FY 83.. Finney May
Interview. The authorized staffing ceiling in FY 83 recentty
was increased to 71 positions. The actual staff level as .of
Sept. 22, 1983 was 64. James Finney, Director, Systemig
Programs, EEOC, telephone interview, Sept. 22, 1983 (hereafter
cited as Finney September Interview). '

53/ Finney May Interview.

. ° ! . .\
54/ Seal September Interview.
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the agency to pursue, a program to monitor settlement and .
. . U -
consent decrees was instituted, and 2 new charges from

headquarters were developed. 55/ The agency meanwhile reportéd

‘success in reducing a backlog of pre-1979 systemic -
charges. ég/ Similar activities are planned for FY 84, with //

. ] » .
disposition of the vemaining pre-1979 systemic complaints ./

rémaining a priority. 57/ ‘.: ‘ - . //
o : @
+ In mid-October 1983, EEOC announced settlement of 'a major

3

systemic case brought against General Motors Corporation 10 o

years'agd. 58/ The EEOC Chairman reportedly.noted’phat with

that case settled, EEOC would be "pressing ahead with more -

cases in the future. We intend to go the systemic route and

. -
.

push these cases." 59/° At the same time, the press regorﬁed,
that EEOC wasiseeking‘é 10 to-13 percent: increase in funds for

o« -

©

55/ Finney September Interview.. The 2 new charges currently
are pending Comm1881on approval.

.

Sb/ AS of Sept. 22, 1983, EEOC had resolved 60 of the 77 - =«

pre~1979 systemic complalnts that existed at the beglnnlng of

FY 83. Edward Ware, Asdistant to the Director, Systemlc
Programs, EECC, telephane interview, Sept. 22, 1983.

57/ FY 84 activities are to 1nc1ude, among others, reflnement
‘of the new targeting model, several "important" settlément

negotiations, and filing of at least 10 new lawsuits. Finney L
-May Interview and Seal Letter.- : . )

58/ EEOC, Neus Release.'EEOC General Motors and Union Sign
Record-Sett g Equal Opportunlty Accord Oct. 18, 1983.

59/ Joann s. Lublin, "GM to Spend $42 5 Million"to Hire, Train
Women and Minorities, Settling Bias Case, "Wall Street Journal,
Oct. 19, 1983, p. 8. .. ‘

~
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such é&stemic probes. 60/ EEQOC staff would neither confirm nor
deny that press claim. 61/ N
— .

Litigation

Litiga;ibn sometimes is a nécessa;y last resort for
obtaining relief for victihs of discrimiﬁa;ion and for .
énforéing\gritical Federal equal eEployméﬁt laws.‘ The
gﬂticipated‘incréase in complaint receipts may poiﬁt to’a need

for more litigation,ngg/ As noted: EEOC had concluded that
proposed cuts in the agency's FY 82 bud%gt wduld‘impaii'its

litigation program. 63/ _ .

"EEOC staff litigation recommendztions from field attorﬁeys
v

to the General Cbunsg; iﬁcreased between FY 80 and 81 but

60/ Ibid. ” : v" o 7

61/. John Seal, D1rector, Office of Management, EEQC, telephone
1nterv1ew, Oct. 19, 1983. -

.
’

. . . . 3 .
" 62/ See EEOC FY 84 Budget, p. 2l. The EEOC‘Chairman recently
notedlthat an "alarming" number of charges f11ed w1th EEOC have'
merit. Thomas New Orleans sp*ech. ) !

e T ¢,

63/ EEOC staff recommended 393 cases in FY 80, 469 in FY 81,
and 401 in FY 82. Berry letter; EEOC FY 81 Report, P. 29; Seal
September Letter. EEOC noted that, "Cases recommended by £1e1d
staff to the General Counsel are reylewed by headquarters and
are in turn recommended by the General Counsel to the : |
Commission. The Commission ultimately decides whether to
authorize or reJect 11tlgat10n. V1rtually all cases authorized
-by the Commission are filed in court." - Seal Letter.
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'policy considerations, or both. 65/ EEOC's Chairman has -

.) 154 | .
declined in FY 82. 64/ New litigation dfopped eharply in.
FYv82, then increased elightiy in FY 83 though falling short of
FY 81 levels. It is not clear;ﬁhether'the decline was the '
result of staffing aﬁd~budge£ problems or administ:ative and
cautioned that "...strict reliance on litigation.in civil

rights enforcement is neither good policy nor perm{tted by

statute,"” 66/ but the agency nonetheless expects to.

‘authorlzemore cases for 11t1gat10n in FY 83 and FY 84 than it

-authorized- in FY~82 67/ It also prOJects beneflts, such as

back pay, from EEOC-initiated cases to increase from

S

éﬁ/ In FY 80, the Commission authorized 322 cases, fanY 81
it authorized 364, in FY 82, it authorized 112, and as of July
31, 1983, it had authorized 146. As for case filings, in FY
80, EEOC filed 358 cases; in’FY 81, it filed 44¢ o~nd, in FY
82, it _filed" 241. As of the end of the third qu.rter of FY 83,
it had filed 116. According to EEOC, "Case filings include
both direct suits and 1ntervent10ns, which must be authorized
by the Commission, and subpoena enforcement and prellmlnary
relief proceedings, which do not require Commission®
authofization." Seal Letter. -

: 65/ - EEOC cited an agency reoxganization, ‘a comprehensive

review of cases by the-General Counsel td improve the quality

of cases recommended, and closer Commissioner scrutiny of cases

recommended by staff as reasons for the decline. . Phyllis
Berry, Acting Director, Office of Congre881onal Affairs, EEOC,
letter to James B. Corey, Chief, Education and Employment
Division, Qffice of Federal Civil Rights Evaluation, U.S.
Commission on Civil-Rights, Mar. 25, 1983 (hereafter cited as

.Berry Letter).

66/ Clarence'Thomas; Chairman, EEOC (speech delivered before
Third Annuai~L1b1gat1on Programs Conference, San Francisco,
Calif.,'Jan.. 13, 1983)

67/ EEOC pro;ected 200 case authorizations in FY 83 and 300 i
FY 84. EEOC FY 84 Budget, pp. 16 and 19. As of July 31, 1983,
the Commission had authorized 146 cases. Seal Letter.

o8 ;
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"$20 million in FY 80 to $50 million during FY 84. 68/ Benefits
as of the ;ng of the third quarter of FY 85 totaled $21.2
millionf 69/ lEEOC'staff meanwhile concede that staffing may be”

inadequate to handle the current caseload or to increase -

litigation. 70/

Technical Assistance

EEOQ.plans twe initiétives in FY 83‘and 84, an "expanded o
pfesence"'effert.in areas not adeéuately.seryed.by,any:of}
EEOC's field offices, éﬁd other educa§i0n31 and technical A

. _assistance to encourage voluntary compliance with natioral N

. ' :
= ./'

68/ Clarence Thomas, Chairman, EEOC, written statement
submitted in testimony before the Subcommittee on the
Departments of Commerce, Justice, State, the Judiciary, and
Related Agencies . of the Senate Approprlatlong Committee, Mar.
24, 1983, p. 3 (hereafter cited as Thomas 1983 Testimony).
Benefits dropped to $16.2 million in FY 81 but then. 1ncreased
o $33.5 million in FY 82. Berry Letter.

69/ Seal Letter. : )
. N ‘

70/ Michael Mlddleton, Director, Trlal Serv1ces, Offlce of the

) General Counsel, EEOC, interview, Apr. 26, 1983. EEOC: loat
about 50 staff attorneys in FY 82 due-~to attrition. A hiring ¢
freeze in June 1982 prevented filling the vacant §381t10ns, i
‘which subsequently were lost. Ibid. Ag of the e of the T,
first quarter of FY 83, EEOC had 616 cases pendlng in
litigation. Berry Letter.
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gmployﬁeﬁt discrimination laws. 11/ EEOC believes that these

initiatives will increase public awareness of equal employment
’ .

rights and help prevent employers from adopting potentially '

discriminatory policies and procedures. 72/

<

Current staff will be relied on to handle ‘these’

A1

projedfs. 12/'.If staff are to be syitched from the other
activiﬁieg, such as litigati;n or complaints, where they
alieédy are haid—presséd,Athese initiatives, however worthy
they appear, could aggiavate existing problemé, especiallj if

they stimulate additional complaints.

Coordination

In the past, lack of coordination among Federal agencies

. ._. e,
with egd%l employment opportunity responsibilities was a
serious impediﬁent to the Federal Government's efforts to

attack employmenttdiécrimination effectively. 74/ The need for

71/ Thouas 1983 Testimony, p- 3. Small teamg'af staff will
‘travel to targeted areas (those not in proximity to EEOC field

offices or State or local FEP offices) to explain employee
. rights under Federal employment discrimination laws. A

~ technical assistance program also will focus on educating .

employers, including those with relatively few employees, about
their compliance responsibilities. EEOC, News Release: EEOC
Approves Field Reorganization Plan, Jan. 28, 1983 (hereafter
cited as EEOC News Release). :

13/ EEOC News Release.
73/ Ibid.

74/ U.sS. Comm1881on on Civ11 Rights: 'The Federal Civil Rights
Enforcement Effort--1974 Vol. V, To Eliminate Employmert

' Diéﬁrimination (1975) p. 576; Seguel p. 332 .
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progress in resolv1ng these problems was recognized in 1973
when ‘Executive Order 12,067 assigned EEOC- responsibility fen
providing leadership and coordination to all Federal agencies
with equal emplcyment'opportunityaresponsibili;ies. 15/
Despite the importance of rhis new task, authorized staff

positions for the coordination function have been declining

_ steadily since FY 79. Between 1979 and April 1983, authorized

-

positions were reduced from 25 %o 16.776/

‘As part of its-responsibiliﬁies, EEOC must respond to
i
. b - s
agency requests for coordination of proposed issuances
pertaining to Federal EEO enforcement programs. 77/ Despite a

reduction in authorized positions, the number of agency reviews

increased srgnificanrly in FY 83 compared to.FY 82. 78/ On the

other hand, EEOC has been slow to develop initiaqives to’

-

improve interagency cooperation. In FY 82 it appears to have

75/ Specific respohsibilities intlude review of. agency
regulatlons pertaining to employment, reports aud directivés
that could affect other agencies, and initiation of u1de11nes,
standards, and ‘other procedures to reduce dupllcatlon
inconsistency, and inefficiency in Federal equal empl ment
prbgrams- Exec. Order No. 12,067.

76/ FY 83 Budget Report, .pp. 62 3; Thornton Interv1ew.

11/_ See Exec. Order No. 12,067.

78/ EEOG FY 84-Budget, p..17. 'The‘number of reviews doubléd
from 8 in FY 82 to 16 in FY 83. Ibid. :
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done little more than prepare preliminary feasibility studies

on aeveloping standardized complaint procedures for all Federal

= -
tn

agencies-and improved information sharing. 79/
EEOC has identified several coordination activities to be
undertaken in FY 84, 80/ but followup to past activity and new

initiatives still appears limited. Problems of duplication and

79/ FY 83 Budget Report, p. 62. None of these studies has
rerulted in published reports or followup action by EECC. EEOQC
reported that its mcst significant interagency coordination
activities in FY 83 to date include lengthy coordination of
proposed affirmative action regulations for the contract.
compliance program ‘and the DoJ-EEOC referral rule. Thornton
interview.  The agency also had to address -the question of
apparent implementation by OFCCP of certain policy changes
through internal directives, without first consulting with ZEOC
as required by Executive Order 12,067. Both EEOC-and this
Coumission have raised this issue. Clarence Thomas, Chairman,
EEOC, Statement before Subcommittee on Employment Ovpportunities
of the House Committee on Education and Labor, Apr. 15, 1983;
Clarence M. Pendleton, Jr., Chairman, U.S. Commission on Civil
Rights; ~letter- to Robert B. Collyer, Deputy Under Secretary for
Employment Standards, Department of Labor, July 12, 1983. The
Labor Department said reports of such changes were 'not '
correct.” Robert B. Collyer, Deputy Under Secretary for
Employment Standards, U.S. Department of Labor, letter to
Clarence M. Pepdleton, Jr., Chairman, U.S. Commission on Civil .
Rights, Aug.é? , 1983.

80/ For example, EEOC. tentatively plans to provide unspecified
‘guidance on Section 504 of the Rehabilitation Act of 1973 and
“econtinued work" on development of an instructionzl manual to
Federal agencies for preparing the detailed civil rights °
information that must be submitted with their budget .requests
to OMB. Seal Letter. EEOC had convened a workshop in 1981 to.
.instruct Federal agency stXff concerning civil rights data that
should--be’ reported in that form. Initiatives in "several other
areas" also are under consideration.' Ibid. X

162-
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inconsistency, other than those revealed during interagency
e . hd .
. coordination of regulations, in Federél‘equal emp loyment
&

: . Ed
enforcement therefore may continue to receive only limited

attention. 81/

-~
ra
’

81/ FY 83 Budget Report, p. 63. Other demanding groblems,
such as delays in the -Federal sector EEO, complaint’processing
“system, also continue to face EEOC. -As noted, the .agency was
.compelled in FY 81 to defer plans to consolidate that program
within EEOC. It still is considering various options for
changing the system. U.S., General Accounting Office, Problems
Persist in the EEO Complaint Processing System for Federal
Employees (Apr, 7, 1983), pp.15-20. GAO.noted that no date had
‘been projected for issuance of proposed fundamental changes.
Ibid., p. 20. EEOC staff said no major changes, such as
centralizing complaint intake and investigation in EEOC, which
would require consfaerablj more staff for the -agency, a:é
contemplated in FY 84. Seal September Interview.
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DEPARTMENT OF JUSTICE: 'CiVIL RIGHTS DIVISION

Enforcement Responsibilities

/ - The Justice Department's Civil Rights Dinision has 4 unique
role in Federal civil rights enforcement because it has
responsibili%ies extending to all protections guaranteed by the -

\vBonstitution, Federalylaws, and Executive orders. 1/ It has
primary responsibility for enforcing constitutional rights and ;

some statutes, 1nc1ud1ng the recently strengthened Voting

Rights Act of 1965 2/ the Civil Rights of Institutionalized

Persons Act of 1980, g/ and provisions in the United States

Code that estabiish:criminal liabilities for certain civil

w
1/ U.S., Department of Justice, Civil Rights Division,
Tgalaries and Expenses, General Legal Activities," undated

(prepared for FY 84 appropriations hearings), p. 167 (hereafter
‘cited as CRD FY 84 Budget) - .

2/ 42 U.S.C., §§1971, 1973.to 1983bb-1 (1976 & West Supp.
T1983). The Voting Rights Act prohibits denying full
participation in the electoral process to minorities, persons
who cannot read or speak English, and handicapped persoms. It
also establishes special provisions to guarantee voting rights
in jurisdictions where denials were historically severe.

3/ 42 U.s,C. §§1997-1997) (West Supp. 1983). The Civil Rights
of Institutionalized Persons Act grants the Attorney General
authority to bring suit to enforce the civii rights of ‘persons

" in prisons, Jails, and mental health and mental retardation '
facilities. :

\ o o - 4
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rignts violations. &/ The Division has other significant-
licigation responsibilitie§. When negotiations fail, its suits
are the only method of enforcing the fair housing requirements
of Title VIII of the Civil R?ghts Act of }968 5/ and
nondiscrimination in public sector empioyment as reqqired by ,

. “
Title VII of the Ciwil Rights Act of 1964. 6/ The Division

also may handle other types of cases agencies refer when they

believe litigation would be the preferable enforcement

4/ There are 'more than 30 such provisions. U.S., Executive
Office of the President, Office of Management and Budget,
Special Analyses of the Budget of $he United States Government,
‘Fiscal Year 1984, undated, p. J-4 (hereafter cited as Special
Analysis J). These include protections against police
misconduct, other mistreatment by law enforcement officials,
and hate group activity. The rights of workers, including
migrant laborers, to seek,and enjoy edployment also ig
protected. See, e.g., 18 U.S.C. §241 (conspiracy against the
rights of citizens), §242 (deprivation of rights under color of
law), §245 (interference with federally-protected rights),
§1581 (peonage), §1584 (involuntary servitude) (1976).

5/ 42 U.S.C. §§3601-3619 (1976 & Supp. V. 1981). Title VIII
prohibits discrimination based on race, color, national origin,
religion, or sex in the sale, purchase, financing, or rental of
most dwellings. The Department of Housing and Urban
Development is responsible for investigating and attempting to
negotiate agreements to correct violations but has no actual
enforcement authority. When negotiations fail in cases
involving patterns and practices of discrimination or issues of
general public importance, the Justice Department may bring
suit. See 42 U.S.C. §3611(g) (1976).

6/ 42 U.S.C. §§2000e-2000e-17 (1976 & Supp. V. 1981). Tithe
VII prohibits denials of equal employment opportunity on the
basis of race, color, national origin, sex, or religion. The
Equal Employment Opportunity Commission has primary
responsibility for enforcing the act, but only the Justice
Department can bring suits to enforce compliance by State and
local governments. See 42 U.S.C. §2000e-5&6 (1976 & Supp. V
1980) . - '
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‘method. 7/ In addi&ion, it is respomnsible for coordinating

enforcement of all prohibitions against race,.%éx,.and handicap"

-

dﬁfcrimination'in federallY“assisEed programs «8/

With such vast responsipilities, the Division's policies

and the resources committed to them profoundly affect the
r - ’ .
Federal governmenﬂ's role in eliminating illeg-?,

_ discrimination. Because the Division has such influence in
il -J ) N
determining Federal enforcement through liti,ation and broad

‘coordinating authority as well, its decisions shape all Federal
i
\ .

agencies' civil rights enforcement efforts. The actions it

takes and does not take are a primary expression of
: . ; .
administration civil rights commitments. For this reason,
particular regard must be paid to the Division's use of
_resburces to support or modify Federal nondiscrimination
o
requirements.

Noting the Division's resources had not kept pace wich

. ]
increases in its responsibilities, the Commissior last year

-~

7/ Agencies may enforce major laws prohibiting dlscrlmlnatlon-

in federally-assisted programs by terminating funds or by "any
other means authorized by law." See, e.g., 42 U.S.C. §2000d-1
(1976) (enforcement provision of I[itle VI of the Civil nghts
Act of 1964)Y. This provision permits Federal assistance
agencies to refer cases for litigation by the Justice
Department. See, e.g., Brown v. Califano, 627_F.2d 1221,
1231-32 (D.C. Cir. 1980). The  ohibition against employment
discrimination by Federal cohtractbrs in Executive Order No.
11,246 also may be eniorced by case referral to the Justlce
Department. 41 C.F.R. §60-1.75(a)(2)(1982). :

8/ Exec. Order No. 12,250 3 C.F.R., 298 (1981) reprinted in 42

U.s.c. §2000d-1 (Supp. V 1981) (hereafter cited as Exec. Order
No. .12,250).

¥ o - 16s g
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cited some key problems that could-not:be éadressed adequately

_p.
without additional staff. 9/ The Division did not galn

scaff, 10/ and problems apparenLly have per31sted. 11/ : . ’

-"

Resou ce .constraints, howrver, have not been the only
factor .limiting recent Division actions against
¢

. discrimination. wvivision policies favor narrower Federal civil
: » ° ' .
rights protections . nd remedies than those formerly pursued;

.and resources have been used in é&forts to establish these
policies through litigation and regulation. The Division bases

its polidies'on its reading of legislative .history ‘and case

o

. . :
9/ These included limited activities against changes in - .
elettoral rules that limit minoritv political participation,
police misconduct, ~ivil rlghts violations against Hispanics in
the Southwest and Far West, v ctimization of migrant wcrkers
subject to involuntary servitude, ~qual prctectlon v1olat10ns
against incarcerated juveniles and elderly nursing home-
residents, and rac’al violence. The Commission also noted
major limits in coordination activities. U.S., Co ission on
Civil Rights,;The Federal Civil Rights Enforcementmgudget. v
e Fiscal Year 1983 (1C82) pp. 35-39 (hereafter CLted\if FY 83 83

Budget Report).

10/ U.S., Department of Justice, Civil nghts D1V181on,
"Salaries and Expenses, General Legal Act1v1t1es, undated .
(submitted for FY 82 ‘apprcoriations hearings), p. 179 and
“'Salaries and Expenses, General Legal Activities," undated °
(submitted for FY 83 appropriations hearings), p. 133; W1111am
Bradford Reynolds III, Assistarit Attorney Gerearal, Civil Rights -

Division, Department uf Juetice, letter to John Hecpe I1I, N
Acting Staff Director, U.S. uomm1851on on Civil nghts, Mar.

18, 1983. - /

11/ For example, although the Division reports substantial
activity against criminal civil rights violations, including a
sharp increase in cases filed against individuals holding
others in 1nv01untary servitude or peonage, .t apparentl: has
been unable to carry out plans for special task forces to
combat viclations of Hispanics' and migrant workers' civil
rights. Special Analysis J, pp. J75-J-6; CRD FY 84 Budget,

. 172. -
; 167
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. €

law. 12/ These legal.interpfeté§ions, however, often are
[4 o N - . *
unnecessarily restrictive. 13/ The Division thus has chosen to
. . e " l . : . LV .
constyue Federal civil rights authority narrowly so long as no

decisive ruling prevents it rather than seeking decisive broad

¥ulings. 14/ This reverses the general thru_t of over 20 years

of Federal civil rlghts pollcymaklng. .‘(i:i
The administration's FY 84 budget propos 4 an 1ncrease for

the Division but.not enough to restore earlier staff losses.

It is doubtful this increase would correct all proBlems related
e

to staff ‘shortages, especially where_changihg law or

circumstances now require a greater role for the

12/ For an overview ‘of the D1v151on s 1nterpretat10n of
leglslatlve and judicial history, see William Bradford Reynolds
III, Assistant Attorney.Geperal, €Civil Rights Division (speech
delivered at the Annual Conference of Chairpersons 6f State
Advisory Committees to the-U.S. Commission on Civil Rights,
Washington, D.C., Sept. 12, 1983) (hereafter cited as Reynolds
SAC Speech). ' : N
13/ The Division's position on every issue and its merits are
be,ond the scope of this review. The Commission and the
Justice Department, however, repeatedly have exchanged views on
the precedents for broad and narrow interpretations: of Federal
civil rights-laws. Documents cited in, the discussion below
present these in full detall and are available in Commission
files. -

.

14/ For ekamples of the Division's practice of . following‘

‘ narrow 1nterpretat10ns unless the Supreme Court specifically

"rules otherwise, se€ William Bradford Reynolds III', Assistant

Attorney Ge eral, Civil nghtg\D1v131on, letter to Linda
Chavez, Stqgg)Dlrector, U.S. Commission on Civil Rights, Oct.
11, 1983, PP- 8-9 (hereafter cited as Reynolds October Letter)
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Division. 15/ Even a larger increase, however, would not
, —— 'fw i .

support fully effective enforcement so long as the Division

channels resources into limiting Federal civil rights

LY N

guarantees. . b
Bﬁdgét Totals

Civil RighCS'Division responsibilities ha!e increased
subétantiaily since 1980. Ité-budgeq,also has iﬁcreased;'as
Fable 11 shows. There'is no standard.fbrmula_for determining

whether the increases have compensated for inflationm.
. . [ ' v

Congressional Budget Office Gross Nétional Product deflators (/

~are used to measure inflation in budget analyses but are not

~ Al

vgear d specifically to rising.costs in the Federal sector. 16/

15/ Factors calling for increased staff involvement -include

the Division's expanded responsibilities under the 1982 Voting’
‘Rights Amendments, 42 U.S.C.A. §§1973, b, aa-la, and aa=6 (West

- Supp. 1983) (hereafter cited as 1982 Voting Rights Amendments),

arid,B according to Division estimates, increased hate group
activity. CRD FY 84 Budget, p. 171. ‘The block grants '
established in 1981 also have increased the Division's
responsibilities. because it has to coordinate enfor;ement of
major civil rights laws and specific requirements cbVering
these as well as other Federal assistance programs. Exec.
Order, No. 12,250, §1-201% For specific civil rights provisions

in recent block grants, see Omnibus' Budget Reconciliation Act =~ ..

of 1981, 42 U.S.C. §§300w-7 (preventive health and health
services block grant), 300y-9 (primary health care block
grant), 708 (maternal and child health services block grant),
8625 (low income+home energy assistance block grant), 9909
(community services block grant) (Supp. V 1981). Demands of
staff resources would be further increased if Congress adopts
proposals to permit referral of individual tousing
discrimination complaints for Justice Depa..ment litigation. '
#See S. 1220, H.R._3482, 98th Cong., lst Cfess. §810(c) (19843) L
(parallel bills); S\ 1612, 98th Cong., lst Segs. -§6(g), H.R.
3747, 98th Comg.,. lst Sess.:§810(d)(1)'(1933)=(paralle}‘bills).

'19/_ For a fuller qiscussion of the use anrd rimits of these

measures, see chapter 1. ‘ _ le
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 Table 11 R

_' CRD. Budget Totals: FY 1980-84 |

‘ | (in thousands .of dollars)

. : EAscal Year ot

. Appropriation a/

. < (annuali?ed)
< . ’
1980 . - $15,145
b . <
1981 - . 16,515
Be2 C T 17,699
P 1983 . . 19,233 b/
1984 (Request) 21,290
~ ~ . :
_ -
-—

-

¢ :
a/ F1gures represent what the Div181on could have spent during
Fe whole Flscal year under each spendlng ceiling?

- QY. AdJusted to‘reflect $180,000 transfegred from the Civil
_— Rights Divisiofi to thé Civil Division and a $650,000
: supplémental approprlatlon granted 1n 1ate FY 835

SOURCES LU S., Department of Justlce, Civil Rights D1v181on,
"Salar1es and Expenses, *General Legal Activities," undated
(submitted for FY 82 apé?oprlatxons hearings) (for FY 80 and FY
81 appropriations); William Bradford Reynolds III, Assistant -
Attorney General, Civi] Rights Division, Department of Justice,
* letter to John Hope III, Ag¢ting Staff Director, U.S. Commission
=" on Civil Rights, Mar. 18y~1983 (for FY 82 and FY 83
' ' aRproprlatlons and FY 84 rcquest)' Frank Atkinson, legislative
counsel, Civil Rights. D1v181on, Department of Justlce”

telephone interview, Aug. 4, 1983 (for FY 83 transfer)

-

James
Sallivan, legislative coumsel, Civil Rights Division, .
» Department of Justice, te1ephone interview, Oct. 23, 1983 (for
FY 83 suﬁpiemental appropria: 1on) "

S. » | . . 1}10 .’,.
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They, nevertheless, may prhvide an approximation of tremnds in
c1v11 r1ghts enforcement resources.’ IWith adjuetments for . ’
',1nf1at10n using the Congre881ona1 Budget Office formula, the
Division would appear to have gained only very recently and
uthen but sllghtly in actual spending power. 17/
For FY 84, an increase of approximately,$2.06 millior. over
the Division's FY 83 appropriation leve}‘aas'been
proposed. 18/ Due mainly to risingzoperatiné_cqsts, however;_ {::.
iess than oneaquarteri§f the increese,($5585030) would be
;avaflab1e4fpr additional‘eteff. lgjnr | t
Staffing i
Even before 1980, the va11 nghts D1v1s1on, 1n the o

- Commission's view, needed add1t10na1 staff to meet increasing
.-

. .

c-\ .
17/ ‘The Division's FY .83 approprlatlons, includinf che ~

. 'year—end supplemental represented about 3 pe€rce' aore
spending power than it had in FY 80. Its FY 81 a..: FY 32
appropriations represented .less ‘than its FY 80 spe1d1nb RG BY.
These estimates afe derived by dividing the Divie .cun's
approprlathns by factors that account for annual ;ugf alf:
rates since FY 80/ .Defldtors for each fiscal year “hro. ;a FY

7 B4 were provided by Steven Ze11er, economist, Fisc .° '.alysis
Division, Congressional Budget Office, te1ephone ii.. :tview, A

~June 30, 1983.

18/ Wiilian Bradford Reynolds IIL, Assisc>at Attorncv General,
- Civil Rights Divisi~:, -letter to John Hope IIT, Acfiag Staff
' -. Director, U.S. Commission on Civil Rights, Mar. 18) 1983; i
James Sullivan, legislative counsel, Civil Rights Diwision, '
telephone interview, Oct. 23,1983, The funding level used for
this estimate includes the $650 000 supplemehtal approprlatlon
. the Division recelved in late FY 83.

o
19/ CRD NY 84 xtnget p. 167. The increase also would provide
an additional $327,000 for {aformatian systems and processing.
Ibid., p. 189. The rést wcold go for 1ilt-in incréases such

es rent, telephune chatges, and salaties for curremt. staff. .
Ibldo’ pa Lebo S '

o o 17i
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responsibilities and improve enforcement in cases invaliiig

discriminatory.patterns and practices, particularly viol:tions

of Title VIII fair housing reduirements.'gg]- The Division

estimated. it would need 18 more positidns to meet t: se and its

‘increased coordination responsibilities. 21/’ As table 12

!

shows, it received none and, in fact, since has lecs. more ePan'
50 positions (12 percent of its 1980 authorized s.: ifing

strength). The effects«of this loss-may have been limited to

. »

some extent by Division efforts to use its legal ccaff “more

\

effectively. 22, '

The proposed FY 84 budget would authorizev399 rc.ition: for

~

20/ Arthﬁr S. Flemming, Chairman, U.S. Commission or Mivil

Rights, statement before the Subcommittee on Civil ana
Constitutional Rights of the House Committee cn the ’udiciary,

"Mar. 7, 1980; Louis_Nunez, Staff Director, U.S. “Lum?ission on

Civil Rights, letter to-Birch Bayh, Chairman. Subcommittee on
the Constitution of the Senate Committee oa i Judiciary, Jume
10, 198005 Also, D1v181on-respon51b111t1e1 wad been increased
by broader equal credit requirements and pcoohibitions against
handjicap and age discrimination, more pendiag-cases of public
employment discrimination. and budgéet amendments that, in
effect, made suits by the Division -the only Federal tool for
enforcing school desegregation in cases 1nvolv1ng pupil
transportation. -lIbid. These remain Division respons1b111t*es.

21/. U.S., Department of Justice, Civil Rights Division,

WAathorization Request, Fiscalt Year 1981" (January 1980),

ps 9. For Commission staff views that the Nivision would need”
significantly more staff to carry out its wu..w coordination
responsibilities, see Louis Nunez, taff Director, U.8
Commission on Civil Rights, letter to William M. Nichols,
General Counse!, Office of Managemeuwt and Budget, Sept. 12,
1980 (he:esfter cited as Exec. Order No. 12, 250 Comments). .

22/ The Division reports that expanded use of an automated
data system has enabled attorneys to handle more cases -than
formerly and that increased. reliance. on paralegal part~time, -
detailed and other temporary personnel has freed them to
concentrate more on legal issues. Reynolds October Letter,

{

pe L. -
) . o ? . .

b
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Table 12

' CRD Full-Time Permanent Staff Positions: FY 1980-84

Fiscal Year - Authorized al - Actual b/
1980 43 ' 432 .°
1981 43 - 437 \
1982 . | o .385 T 387 |
1983 . 384 ¢/ L Y 3194/
1984 (Request) . 399 '_ -

-

a/ Number of full-time, permanent staff permitted under
Congressional budget measures.

b/ " Number of full-time, permanent staff actually employed'by
- the Division. Except as noted, f1gures are for staff1ng near
the beginning of the fiscal year. ‘

c/ One add1t10na1 position, transferred for adm1n1strat1ve
purposes to another unit, st111 serves the D1v181on.

g/ As of August 10, 1983. .

SOURCES: U.S., Department of Just1ce, Civil Rights D1v1s10n,
"Salaries and Expenses, General Legal Activities," undated
(submitted for FY 82 appropriations hearlngs)/4 p. 179 (for FY
80 authorized and actual staff) and "Salaries and Expenses,
General Legal Activities," undated (submitted for FY 83
appropriations hearings), p. 133 (for FY 81 authori®ed and
actual staff); William Bradford Reynolds III, Assistant
Attorney Genera1 Civil Rights Division, Department of Justlce;
letters to John Hope II1, Acting Staff Director, U.S. .
90mm1881on on Civil nghts, Mar. 18, 1983, and Kathryn Baer,
civil rights analyst, U.S. Commlsslon on Civil Rights, Sept. 8,

1983 (for FY 82 and FY 83 authorized and actual staff and FY 84
request); Frank Atkinson, staff, Civil Rights Division,
Department of Justice, telephore interview, Aug. 4, 1983 ( for
FY 83 staff transfer).

°
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L} i

the Division. This would represént am increase of 15 positions
over recent staffing'leveis,‘but still leave the Divisipn 8.5
percenr below its.inSuffieient FY_BO strength. Staff for .
Voting Rights Act enforcement Qould be increased,
\snnstantially.> Man; other acrivities limited by resonrce
snortages in the pasﬁ, honever, woulq remain at current.
staffing levels. gg/ | . o 3

Voting Rights Act. Implementation

Under the Voting Rights Act, the Civil Rights Division is

- responsible for prevent%&g government officials and privatey

citizens from using voting.practices—that exclude minorities

from full part1c1pat10n in q‘ﬁ\a—}}tlcal process. 24/ The. act

L4
[¥N

requlrea/ehs Division to review oposed changes in certain

jurisdictions' voting laws, practices, and procedures and

‘.

< - .
23/ The only other activities that would receive additional
'staff are those carried out by the section that enforces
protections agalnst criminal civil rights violations. This
section would reoceive 3 new positions. CRD FY 84 Budget,
p. 170. '
24/ 42 U.S.C. §§1971, 1973 to 1973bb-1 (1976 & West Supp.
1983). The l4th and 15th amendments to’the Constitution first
‘guaranteed m1nor1ty voting rights. Stronger enforcement -
mechanisms were needed, however, because, nearly 100 years
‘after their .adoption, numerous practices, including phy81ca1
intimidation, use.of rigged 11teracy tests, spec1a1
registration requirements, poll taxes, and racial
" gerrymandering, still almost totally excluded minorities from
the spolitical process in many areas. U.S., Commission on Civil
Rights: Report (1959), pp. 27-142; Voting -(1961), pp. 21-142;
and The Votingggiggts Act...The First Months (1965}, pp. 6-10.
For the cont1nu1ng need for stronger voting rights measures and
more vigorous enforcement, see U.S., Commission on Civil
Rights: ,The Voting Rights Act: Ten Years After (1975), pp.
69-356 (hereafter cited as Ten Years After) and The Vot.ng
Rights Act: Unfulfilled Goals (1981), pp~ 22-93 (hereafter
cited as Unfulfilled Goals). 174
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- objéct if the jurisdiction cannot prove an absence of
discriminatory purpose or effect. 25/ The Division ‘also is

- . S : ’ ]

responsible for sending Federal officials, called examiners-and

observers, to register voters and watch for possible denials of. . -

voting rights in jurisdictions'designated by the,Atterney
Generel, gg/ for ensuring'the electoral process is open. to
citizens who do not read or speak English; gl/ and for filing 4

suits where necessary to enforce voting guarantees. 28/' These

respons1b111t1es have been 1ncreased by the 1982 Voting Rights
Act amendments. 29/ n.

Historically, division enfurcement;of the act often has

25/ Under section 5 -of the act, Jur1sd1ct10ns meeting certain

. criteria reflectlng pervas1ve, overt votlng rights
discrimination in the past must have such changes cleared by
the Justice Department or the Federal District Court for the
District of Columbia before they may carry them out. 42 U.S.C.
§1973c (1976).

26/ 42 u.s.q. §§l973d f (1976).

27/ Under section 203 of the act, Jurlsdlctloﬂs having a

v certain percentage of language-minority citizens legally
"classified as illiterate are required to provide election
‘materials in the applicable minority language as well as in
English. 42 U.S.C. §§1973aa-1a(b) to (c) (1976 & West Supp.
1983). Section 4(£)(4) of thée act prohibits English—only
elections in cértain other Jurlsdlctlons. 42 U.S.C.
§1973b(f)(1) (1976).

28/ 1d. at §1973aa—2;.

29/ Amended section 2, which covers all Jurlsdlctlons,
establishes a prohibition against voting practices w1th
'dlscrlmlnatory results, thereby expressly authorizing more
extensive and complex 'litigation. 42 U.S.C.A. §1973b (West
Supp. 1983). The awended act also requires the Division to
ensure that blind, disabled, and illiterate voters—receive
voting ass1stance from persons of the1r ch01ce. Id. at

§1973aa-6. -
17
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been reactive,;leavipg the task of identifying and seeking
remédies fér many serious problems td pfivate_citizéns_and
_gfoups. 30/ As discussed below, the Division récentlf hdg
ltagen sée?s.towdfd more affirmative'enforcemqng. In thg
Commission's view,'however, furtﬁer improvements and resource;
fo cafry tﬁem out wduid be required to provide ﬁhe T
comprehensive guarantees of full political participatién
.inﬁended by” the Voting'RighEs Act,

For example, the Division has procéésed_large volumes of

.preclearance requests. 31/ It also -has expanded efforts to

30/ U.S., Commission on Civil Rights: Political Participation
Tib68),'pp, 164-65, 175-76; Ten Years After, pp. 338, 347; and
FY 83 Budget Report, p. 35. This longstanding problem’
apparently persisted through 1982.° In that year, the Division
initiated only 2 of the 13 voting rights cases in which it
‘participated. The Division expected to initiate more suits in
FY 83, though it did not have additional voting rights staff.
CRD FY 84 Budget, p.‘177.‘ To this end, it established a task
force to concentrate on developing suits for enforcing amended
section 2. -William Bradford Reynolds III, Assistant Attorney
General, Civil Rights Division, letter to Clarence M.
Pendleton, Jr., Chairman, U.S. Commission on Civil Rights,
Sept. 21, 1983 (hereafter cited as Reynolds September Letter).
It is too soon to determine whether this step significantly
will reduce the burden of docymenting voting rights violations
and initiating suits thus. far often borne largely by private
organizations. -

31/ 1in 1982, it prccessed over 2,900 such requests involving
well over 13,000 proposed changes. CRD FY 84 Budget, p. 176;
Special Analysis J, p. J°/, The Division reports a timely
response to every requesi but notes it was able to keep up with
the workload only by using staff normally assigned to other
a2nforcement functions, reg~iring substantial overtime, and
other extraordinary persg:..:-1 measures. Reynolds October )
Letter, p. 4. .Somewhat iewe: requests are expected in FY 84. -
CRD FY 84 Budget, p. 176. If is unclear whether the Division
will have the resources to _handie in a more routine manner what
still will be a very large volvme.

17
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Lo ,
identify jurisdictions that fail to submit required requests
and developed a procedure for monitoring responses.-to its .
objections. 32/ 1It, however, still lacks cse resources to-
ensure all voting changes are submitted for preclearance
reviews and, thus, must cpntiﬁue relying on private parties to

call violations to its attention. 33/ It also lacks

information to identify the extent of compliance with bilingual

3

ég/' Réynolds September Letter, pp. 3—4. For the need for
procedures to iZ2ntify such violatioms systematically, see Ten
Years After, p. :47; Unfulfilled Goals, p. 93; FY &3 Budget

Report, p. 35.

33/ Reynolds September Letter, p. 4. The Division emphasizes
it has made systeﬁgtic efforts to require that jurisdictions
seek preclearance. Reynolds October Letter, P. 2. As
described, however, comprehensive efforts extend only to
.Mississippi and Louisiana and only to county redistricting .
plans in those States. Ibid. The Division also reports it is
reviewing session laws in covered States to identify '
unsubmitted changes. Reynolds September Letter, p. 3. This
program would enable it to identify only State and some county
changes. It would not detect any chajges at the municipal
level.. The Division acknowledges it lacks the resources to
identify all unsubmitted changes. Ibid., p. 4.

177



174 .

requirements of the act. 34/
: >

) VUndeggthie administration, examiners have been senf to
_ _ . o o
register voters in 8 counties, the first time this authority .
has been used since 1975. 35/ ~The Division also has continued .

. . - 1
sending observers to selected counties. 36/ The

’-
Y

34/ Williaw Bradford Reynolds IIL, Assistant Attorney ‘General,
C1411 nghts Division, testimony, Hearings on Amendﬁznts to the
" Voting Rights Act of 1965, before the Subcommitteé on tg :
Constitution'of the Senate Committee on the/Jud1c1ary, 7th
Cong., 2d Sess. (1982) p. 1658. Division'reports on re ent
voting rights. accompllshments and plaﬁé indicate no attentlon

'~  to this area. U.S., Department/p Justice, "General Legal
Activities," report submitted-Under GMB Circular No. A-11-53
for the FY 84 budget cyqle, undated; CRD FY 84 Budget, ppi.
176-78. . The. D1v191on/hotes that prlmary responsibiligy for

) enforcing the language minority prov1s1ons has been delegated

to U.S. attorneys, though it remains resp0991b1e for enforcing
these prov191ons in jurisdictions also covered by other special
provisions of the Votlng Rights Act. Reynplds September | -
Letter, pp. 7-8. It believes reviews of plans these -
jurisdictions- submit are an effective method of assuring
compliance. Ibid, p. 8. Such reviews, however, would note
identify all instances of noncowpliance or indicate possible
needs to increase oversight of and resources. for activities
delegated to U.S. attorneys:. ror evidence .that more effective
monitoring is required, sees %nfulfilled Goals, PP 84~86:§

35/ U.S., Department of Justice, Civil Rights Division, press -
" releases, Sept. 3, 1982 and June 20, 1983; William Bradford. -
Reynolds IIE, Assistant Attorney General, Ciyil Rights Division
(speech delivered before the Southern Christian Leadership

Conference, Washlngton, D.C., Augi~26, 1983), p. 9. ’

36/ Gerald W. Jones, Chief, Voting Rights Sect1on, C1v11
"Rights Division, letter to Ronald D. Henderson,’ Actlng
‘Assistant Staff Director for Program and Policy Review, U.S.
Commission on Civil Rights, June 23, 1983; William Bradford.
Reynolds III, Agsistant Attorney General, Civil Rights
Division, testimony before the Subcommittee on Civil and ‘
Constltutlonal Rights of ‘the House €Committee on the Judiciar
May 9, 1983, p. 7 (hereafter cited as Autherization Testlmon%s.'

.2 . . 1

va// } . / . 1'7Q3

.-
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persistence ot widespread barriers to registration, voting,
tair representation, and candidacy, however, suggests Federal
examiners and observers may be needed in more jurisdictions. 37/

A in the past, the Division appeurs to have responded
selectively and sometimes slowly to problems brought to its
atteation. At the invitation of a major c¢ivil rights group,
tor example, the Assistant Attorney General for Civil Rights
recently took a tact-finding tour and committed the Division to
combatting interference with minority voting in

Mississippi. 38/ Observers, cxaminers, and Division staff then

37/ For numerous examples of such problems, see Unfulfilled
Goals, pp. 22-63. The Division notes that Commission reports
are not an adequate basis for sending out examiners and that it
tollowed up and tound no need tor them in several counties
where the Conmission identified problems, including Claiborne
County, Mississippi. Reynolds October Letter, p. 3. Barriers
to registration the Commissicn found in that county were
localized in the city of Port Gibson. Unfulfilled Goals, pp.
J23-24. Data the Division cites indicating no problems in
Claiborne County, specifically black electoral successes, do
not describe the situation in that (ity. Reynolds Qctober
Letter, p. 3; Unfulfilled Goals, pp. 435-46. The Commission
asked the Division how it decided whether examiners or
observers were needed. Clarence M. Pendleton, Chairman, U.S.
Commission on Civil Rights, letter to William Bradford Reynolds
111, Assistant Attorney General, Civil Rights Division, July
12, 1983. The Division's response did not clearly indicate
what critcria, beyond basic statutory requirements, it used for
targeting. Reynolds September Letter, pp. 4=7. For previous
Commission concerns about inadequate use of examiners and
obscrvers, see Political Participation, pp. 175, 180-81; Ten
Years Atter, pp. 33-37, 338, 348.

35/ Washington Fost, June 16, 1983, p. A-1; June 17, 1983, .
p. A=l; June 18, 1983, p. A-2.

174
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were sent to primary electiuus on 3 occasions. 39/ This
3 I
response followed shortly on the fact-finding tour. The

.ommission and other sourc€s, however, had documented

dctcrfents.to registration, harassment of candida.es, and “‘ther

problems calling ‘for a Division presence in Mississippi as

-

early as 1981. 40/ .

s

‘The Division has improved préclearance recordkeeping as

well as monitoring and ;lans further improvements. 41/. witbout
more resources, however, it probably will remain unable
systematically Eo identify voting changes made without required
‘preclearance reviews monitor compliance with other provisions .
of thé act comprehéngively, or target all jurisdictions where

N\

Federal examiners and observers should be sent. The proposed

N

22/ U.S., Department of Justice, press releases, Aug. 1, 1985;
* Aug. 8, 1983; Aug. 22, 19Y83.

40/ Unfulfilled Goals, pp. 23-24, 35, 58-59. For orher
sources see, for example, Lawyers' Committee for Civii Rights
Under Law, Voting in Mississippi: A Right Still Denied

(1981). See also testimony of Dr. Aaron Henry, President,
Mississippi NAACP; Frank Parker, Esq., Lawyers' Committee for
Civil Rights Under Law; Charles V. McTeer, Esq., Henry Kirksey,
Mississippli State Senator, and Martha Bergmark, Member,
Mississippi State Advisory Committee to U.S. Commission on
Civil Rights; and Professor Howard Ball, Mississippi State
University, Hearings on the Extension of the Voting Rights Act,
before the Subcommittee on Civil and Constitutional Rights of
‘the House Committee on the Judiciary, 97th Cong., l;t Sess.
(1981), pp. 470-76, 489-99, 1682-89, 2075-88. :

41/ The Division reports it has transferred paper rccords of
E;eclearance requests to microfiche. It also reports the
General Accounting Office (GAO) is studying its recordkeeping
systems and that it will consider further modifications based
on GAO's recomrmendations. CRD FY 84 Budget, pp. 176-77. As of
October 11, 1983, the Division expected the study to be
released éhortly{$ Reynolds October Letter, p. 2.

16v
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FY 84 budget does not specify funds to develop the needed
information systems. 42/ |
The Division has announced plans to increase voting rights
. enforcement actizltles, 1nc1ud1ng litigation, and requested 12
additional staff to carry them ou;,'a 17.6 percent increase
;over the current staffing level. ﬁg[ It is dcubtful whether
this increase @ould be sufficient to correct léngstanding

L4

deficiencies and meet the increased demands entailed by the
1982 amendméyts. éuits to enjoin practices with-disc;iﬂfnatory
‘results, fdr example, take considerable E;aff timé—to dé;elop
and litigate. 44/ 'Additionai staff time, meanwhile, will be

required to implement other amendments to the act fully. 45/

)
Suits by jurisdictions seeking exemption from the act's

\ , 42/ For the voting rights enforcement program, additional

’ funds for management information requested for FY 84 apparently
would go toward modernizing storage and retrieval of existing
records, not toward collecting and analyzing additional types .
of information. CRD FY 84 Budget, p. 189.

43/ CRD FY 84 Budget, p. 177. )

44/ The Division notes it has not been unusual for an entire
. attorney workyear to be spent on just two such cases. Ibld.

45/ Vigorous enforcement of the new voter assistance
prov181on, for example, might entail notifying State and local
—. Jurlsdlctlons of the change in the law, identifying needed
amendments to Stat. voter assistance statutes and encouraging
their enactment, and instituting, procedures for systematically
monitoring local compliance. The 'Division plans only to notify
each State of the voter assistance requirements and incorporate
them into its observer program. Reynolds September Letter,
p. S. . It reports having acquired no information indicating
potentia} compliance problems in this area. Ibid.

> '
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special provisiogs also are likely to dbsorb more staff time

than formerly; 46/ Despite increased efficiencies and

-~

commitment, therefore, the Division's ability to strengthén its

-

program for enforcing voting rights protections would remain

limited under the proposed FY 84 budget.

Other Enforcemenz Issues
" There has hezrn considerable debate over the last several

years about the Civil Rights Division's activities in voting
rights and other areas. 47/ Evaluating the Division's total

performance is very difficult because it involves numerous
actions at various stages of the enforcement process and often

subtle distinctions on complex points of law and fact.

-

»

46/ 1Ibid., p. 8. The 1982 amendments established new
procedures by which jurisdictions covered by the special
provisions may seek an exemption baced on a number of specified
criteria for good behavior. 42 U.S.C.A. §1973b(a) (West Supp.
1983). These could encourage more jurisdictions to seek such
an exemption. Additional staff time would be required not only
because there would be more cases, but because each would have
to be evaluated by more complex standards than before. The
Division has requested more positionc for voting rights-
enforcement in part because it expects a greater litigation

" workload under the new exemption procedures. Reynolds
Ceptémber Letter, p. 8. e . )

47/ For examples of criticisms of the Division's performance
and Division responses, 'see generally Leadership Conference on
"Civil Rights, "Without Justice" (February 1982); U.S., '
Department of Justice, "The Civii Rights Policy of.the
Department of Justice: A Response to the Report of the
Leadership Conference on Civil Rights'" (April 1982); Washington
Council of Lawyers, '"Reagan Civil Rights: The First Twenty
Months," undated; U.S., Department of Justice; ClVll nghts
Division, "Correctlng the Record of Civil Righrts Enforcement,
January 20, 1981 to September 30, 1982: A Response to the,
-Report of the Washington Council of Lawyé%é" (Nevember 1982).

LA
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The Division undoubtedly has been involved in many

.
3

casés..éﬁ/ For example, it has filed 104 cases prosecuting -

criminal civil rights violations, reportedly a record
\ .

number.'égy FY 82 achievement: in this area included

indictments of 17 individuais for Riolations cf prohibitions
. ' e

égainst.involuntary sgivipude or péonage, over 3 time§ the

‘number'of individuéfé indicted on suéhﬁcgunts in FY 80. 50/

Thé~biy%;ion also reports ;ignificant actions against Néw

Orleans police who participated in a reign of terror in a black

neighborhood, border patrol officers who sexually 1ﬁused alién
. . . . . f
_women, and hate group members involved in racially kqtiVated;

-

2

murders. él/' . L ' . i

Since €his administration took office; the D1V1s1on alsﬁ

has filed 24 new empldyment cases-and, at the Supreme@Court‘
N |

;.level, been 1nvolved in 12 orhers, 52/ 1nc1ud1ng TIAA—CREF V.

Spirt, in which the Division supported a challenge to

48/ For a recent .fummavy of the Division's record, see William
Bradford Revnolds III, Assistant Attorney General, Civil Rights
Division, statement before the Subcommittee on Civil and
Constitutional Rights of the House Committee on the Judiciary,
May 8, 1983 (hereafter cited as Authorization Statement).

-
o

49/ Ibid., p. 3.

50/ Special Analysis J, p. J-6.
51/ Reynolds_October Letter, p. 5. _ /4&

52/ Ib1d., p. 7; Authorization Statement, p. 6. The Division
also reports obta1n1ng consent decrees in 31 employment cases,
many involving major ‘employers and substantial relief, . )
including the largest back pay award Justice ever obtained
aga1qst a pup11c emploxer. ‘Reynolds October Letter,.}észj

LMl
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pension plans paying lower monthly benefits to women than
men. 33/ In addition, it reports participation in’% suits

brought under Section 2 of the. Voed ights Act and maintaine~

or increased activity\in other/major areaps 54/

Sheer numbers of inveséigations conducted and suits filed
or joined, howewxeér, do not adequéte y indicate wheeher
resources lave been committed to effective civili -igats
_ enforcesfent . The:DiVision_has ~ special role to t..fill in

devel ping'nee ereas'of case ldwlfq etrengthen enforec. .7ut.
Und¢r this a 'ﬁisﬁratioe,.it has not altogethef negile. .. 4 such

grownd=breaking cases. “For ekample, it has pursued a caue

Ty developed durlng the previous admlnlsﬁrétlon, agalnat Vonﬂe's,

\ e » y
6 See Brief for the Equal Employwment Opportunity Commissioh
Respondent and for the United_ States as Amicus Curiae in-
Support of Respondents, Teachers Ins. and innuity Ass‘n and
-College Retirement Equities Fund v. Spict, Jo€. 103 5.
g Ct. 3565 (1983) (mem.) vacating and remanding 2! F.2d 1054
* +(2d Cir.  1982) (action taken in light of Arizona Governing
. Comm. for Tax Deferred Annuity .... Deferred Compensation v.
- 'Norris, 463 U.S. __ , 103'S. C+ 392 (1983). For Comission
views supporting Federal polic;ts’against’bension plans using
- sex-based actuarial.tables, sze, for examp.e, U.S., Commlsslon
~ on Civil Rights: The Federal Civil Rights Enforcement -
Effort--1974, vol, V, To Eliminate Emp loyment Disd¢imivation -
(1975), pp. 247-48; The Federal Civil Rights Enforceaent
Effort=-1977, To Eliminate Employment Discrimination: A Seq.el
. (1977), pp. 316 20; and "Staff Comments on Proposed Rule
(Affirmative Action Requirements for Governmert Contractors)
~ Issued by the Department of Labor, Office of Federal Contract
Compliance Programs," Oct. 26, 198l. See also Louis Nunez,
Staff Director, U.S. Commission on Civil \Rights, letter to:Drew
S. Days III, Assistant Attorney General, ivil Rights.Divisjon,
Aug. 18, 1980. -

54/ Reynolds September Letter, pp. 1-2; Authorlzatlon
-Statement, PP. 7~ 12. )
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'New Y k, that links discrimination in hcusing and

education. 55/ Following the same bastc approach, it . .so has

initiated the first Federal government suit linking fair
housing and eqdal employment violations. 567/ !

In othex significant eases;ﬂhowever, the Division has
sough& to reverse longstanding Federal ﬁolicies'providiné‘broad
civil rdghte protections and adequate remeuies. 57/ These
paseSvinvolve complex ieSuee apd et tines inconclusive

precedents. The Commission, therefore, carafully has analyzed

the Division's positions as,each developed. 58/ It found

/ See United Sﬁétes v. Yonkers Bd. of Education, lio. 80-CIV.
6761 (S.D. N.Y. filed Dec. 1, 1980, amended Dec. 14 %?81)

EQL United States v. Town of Clcero, No. 83-C413 (N.ﬁ. (11,
filed Jan. 27, 1983). See also Authorization Statem2nt, .
p. 12. In response to an earlier draft of this c1apter, the
Division said the discussion of innovative cases is-incor>lete

.and suggested other examples to include. Reynolds October

Letter, pp. 4-6. It, however, d1d not prov1de enough
1nformat10n for Commission staff to review the cases and
determine in what respects they represented néw approaches that
could broaden 11t1gaf£on by the Federal government and private
parties. \\ ’ .

]

a

57/ The D1v151oﬁ -views controversies over its pevformcnce as

' malnly_dlfference of opinion over approprlate,remedies.

Authorization Statement, p. l. In‘a number of. cates discussed
below, however, remed}es were not the critical issue

‘58/ The Division ObIEéﬁjd to é'dfaft of thig discussion fo.
;lack of ob3ect1v1ty and
" of the Division's positions and where the Commission balieves

aid it should. present an explandt on

they depart from "the natiogal consensps and agenda." Reynolds
October Létter, p. €. The Division's positions, the reasoning
behind them, and the Commlssibp s views, all, ‘summarized here,
are fully presented in cerrespo dence and - other documents cited
below. .Copies of these material are available in Commission

fi}es. 18 3;
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the Division fépeatedly adopting narrow interpreta;ibnS'of
Federal civil rbg %s laws in preference to broad
inrerpretations the Division itself had labored to establish in
previous admlnlstratloﬁs. To.thls‘extent, the CommL881on
‘believes the Division hasvnot'Only qadeﬂquestionable use of its

own resources, but jeopardized .other agencies' capacities to

use their resources, effectively.

In Bob Jones University v. United States and Goldsboro

Christian Schools v. United States, for example, it opposed the

well-established Federal pqiicy denying tax exemptions to.
racially discriminatory private schools. 59/ Consistent with
current Division.policies, Justice also abandoned its Jower

court position that constitutional equal protection

.

59/ See Memorandum for the Upited States, Bob Jones Univ. v.
United States, ____ U.S. 103 s. Ct. 2017 -(1983). The
Division decided to withdraw support for this policy because
- Congress had not expressly granted the Internal Revenue Service
authority to enforce nopdiscrimination by withholding tax
exemptlona. Reynolds October Letter, p. 9. For the
Commission's.view that the Division disregarded constitutional
and staiftory responsibilities in this actlon, see U.S., ’
Commission on Civil Rights: "Statement on the Administration's
Decision to Revoke Its Reveaue Rules.and to Grant Tax-Exempt )
Status to Schools that DiEciminate on the Basis of Race,” Jan.’
19, 1982 and Discriminatory Religious Schools and Tax Exempt
Status 11982). See also Arthur.S. Flemmlng, Chairman, U.S.
Commiszsion on Civil Rights, testimony before the Subcommlttee
on Civil and Constitutional Rights of the House Committee on
the Judiciary, Jan. 28, 1982.

. ’ N N
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guarantees proh{bit_the'denial of education to alien children

. .

not lawfully admitted into the country. ég/
Although the Supreme Court rebuffed these efforts to redv:
the scope ‘of Federal civil rights protections, the Division has

continued pressing for restrictive decisions -in other areas.

[

60/ In'its Supreme Court brief, Justice asserted that .alien
children not lawfully admitted into the United States are
"sersons" under the Equal Protection Clause but, claiming it
was . ot an issue affecting the United States, refrained from
taking a position.on whether the clause requires States to
provide free education to such children. See Brief for the
United States in No..80-1934, Plyler v. Doe, In Re: Alien
Children Education Litigation; Texas v. Certain Named and
Unnamed Undocumented Alien Children, 457 U.S. 202 (1982,.
According to the Division, it merely des}ded not to add~rss the
application of the l4th amendment to twe particular facte of
the case at the Supreme Court level. Reynolds October Letter.
p. 10.
_ In the lower courts in thes< cases, the Diwigion argizd’
that the State statute permitting local school digéricts to
charge tuition to alien children not lawfully admitted itto the
country was invalid under the Equal Protection.Clause. See
Brief for the United States as Amicus Curiae, Plyler.v. Doe,
628 F.2d 448 (5th Cir. 1980); Brief for the United States, In
Re: Alien Children Litigation, 501 F. Supp. 544 (S.D. Tex.
1980) (the Government filed a friend-of-the-court brief in
Plyler and intervened as a plaintiff i. Alien Chi}d;en). For
- Concerns that this and related actions signaled 4An abandonment
of Federal civil rights leadership, ~ee / ur S. Flemming,
Chairman, U.S. Commission on Civil Ki 'hts, letter to the
Président, Feb. 12, 1982 (hereafter” cited as Equal Educational
Opportunity Letter). v

218"/ -
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As .a result, the Governmént now is urging the Supreme Court, in

'Grové City College v. Beli, to limit Federal protections
against sex di;érimination in education under Title

IX of the Education Amendments of 1972.%21/ Again reversihg
well-established policies, it seeks a ruling that would pgrmit
widespread denials of equal educational oppértunity for women "

- and jeopardize protections against race, handicap, and, age

61/ See Brief of Respondents, Grove City College v. Bell, 687
F.2d 684 (3d Cir. 1982), cert. granted, 103 S. Ct. 1181 (19&3)
(No. 82-792).° Title IX, 20 U.S.C. §1681 (1976), prohibits sex
discrimihation in federally-assisted education programs. The
Division notes it argued- that Grove City was required to file
an'assurance of compliance with Title IX because the college
received assistance through Federal student aid but felt
obliged to advise the Supreme Court against upholding the broad
reading of Title IX ‘coverage in the lower court opinion.
Reynolds October Letter, p. 10.  The Divigion explains that it
. believes court decisions holding that a single dollar of
+ Federal aidibubjeéts every school activity to Federal
regulation are inconsistent with Congressional intent and
Supreme Court precedents. .Ibid. The appellate decision it
opposes in Grove City was not so expansive, however. See Grove
City College v. Bell, 687 F.2d 684, 688, 689 n. 9 (3d Cir.

1982).
183
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discrimination in all programs supported by Federal tax

dollars. 62/

The Commission believes the Division also jeopardized these
prdtections by abandoning support for the establishéd : \\
interpretation that Title VI can be violated by policies that ’

"have disc¢riminatory effects, regardless of inteunt, when this

policy faced a major Supreme Court challenge in Guardians

62/ Title IX is linked by language, legislative blstory, and
case law to Title VI cf the Civil Rights Act of 1964, 42 U.S.C.
§§2000d-2000d-6 (1976 & Supp. V 1981), section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. §794 (Supp. V. 1981), and
the Age Discrimination Act of 1975, 42 U.S.C. §§6101-6107 (1976
& Supp. V 1981). These laws bar discrimination based on race,
color, national origin, handicap, and age in all types of
programs aided by Federal funds. Because all the laws are
related, a changed 1nterpretat10n of one is likely to affect.
the others.

For Commission concerns about Division actions leading up
to the policy reversal in Grove City and justifications for the
established policies see, for example, U.S., Commission on
Civil Rights: "Statement on Administration Decision Not to
Appeal University of Richmond v. Bell,'" Sept. 15, 1982 and
Statement on Civil Rights Enforcement in Education, June 14,
1983; Equal Educational Opportunity Letter; Clarence M.
Pendleton, Jr., Chairman, U.S. Commission on Civil Rights,
letters to the President, Jan. 6, 1983 and June 14, 1983,
letters to William Bradford Reynolds III, Assistant Attorney
General, Civil Rights Division, Sept. 30; 1982 and Dec. 3,
1982, and letter to William French Smith, Attorney General, May
4, ™M983. For implications of the government's position in
Grove City, see also U.S., Commission on Civil Rights, -
"Statement on the Government's Brief in Grove City College v.
Bell,” Aug. 9, 1983 and Mary Frances Berry, Membor, U.S.
Commission on Civil Rights, statement before the Subcommittee
on Postsecondary Education of ‘the House Committee on Education
and Labor -and the Subcommittee on Civil and Constitutional
Rights of the House Committee on the Judiciary, May 18, 1983.




. 186 /\v
Association v. Civil Service Commission. 63/ The D1 ision,

, moreover, has chosen to restrict fzir housing enforcement to

cases of intentional discrimination although Title VIII

63/ __U.S. _, 103 S. Ct. 3221 (1983). Justice supported the
established p policies at the appelldte level. See Brief for the
United States as Amicus Curiae, Guardians Ass'n v. Civil
Service Comm'n, 633 F.2d 2321 (2d Cir. 1980) (joining
plaintiffs in urging a rehearing of the .ruling of the Court of
Appeals on the Title VI issue). According to the Divisiom, it
decided not to take a similar position at  the Supreme Court.
level because of conflictifg Federal agency views. Reynolds
October Letter, p. 10. For Commission recommendations that
Justice maintain its former position, see Clarence M.
Peadleton, Jr., Chairman, U.S. Commission on Civil Rights,
letter to Rex E. Lee, Solicitor General, May 10, 1982. The
Supreme Court's ruling permits the established policies. See
Guardians Ass'n v. Civil Service Comm'n, __U.s. __, 103 s.
Ct. 3221, 3227 (J. White), 3240-43 (J.~Marshall, dissenting),
3255 (J. Stevens, dlssentlng, joined by JJ. Brennan and
Blackmun) (1983). :

) For examples of various types of discrimination that can
occur 1n the absence of intent, see U.S., Commission on Civil
Rights: The Federal Civil Rights Enforcement Effort--1974,
vol. IV, To Provide Fiscal Assistance (1975), p. 34. (hereafter
cited as To Provide Fiscal Assistance) and Affirmative Action
in the 1980s: Dismantling the Process of Discrimination
(1981), pp. 6-14 (hereafter cited as Affirmative Action in the
1980s). See also J. Stanley Pottinger, Assistant Attorngy
Generdl, Civil Rights Division, U.S. Départment of Justice,
"Managing Title VI Programs" (speech before Department of
Transportation Regional Civil Rights Officials), Mov. 8, 1974,
cited in To Provide Fiscal Assistance, p. 35. %

]
9 L
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" requires no such limit. 64/

- - /a_ -

Thc D1v1s1on also has reversed longstanding Federal support

*”

for remedies the Commission considers necessary to eliminate
the effects of illegal discrimination. It 'has oﬁposed pupll

'cransportation remedies.gé/ even though they are used only when

\

64/ William Bradford Reynolds, %331stant Attorney General,
Civil Rights Division, lettér ,;to John Knapp, General Counsel,
Department of Housing and Urban Development, Mar. 4, 198 The
Division formerly argued that Title VILII, 42 U.S.C. §33601=8631
(1976 & Supp. V 1981), prohibits .actions' with discriminatory
effects. See, e.g., United States v. City. of Birmingham, 538
F. Supp. 819, 827 n. 9 (E.D. Mich. 1982). It has abandoned
"this position and now intends to act only in cases of
purposeful discrimination unless the Supréme Court rules for an
effects test. 1d.; Reynolds October Letter, p. 9. The" .
Division believes this more restr1ct1ve policy is supported. by
the language and legislative history of Title V"II and by a
lack cf consensus among lower court opinions. #eynolds October
Letter, pp. 9-10. '
An overwhelming number of appellate courts that have

considered the issue in recent years, howcver, have held that
violations of Title VIII may be established zhrough
demonstration of racially discrimiratory effects. See, e.g.,
Smith v. Town of Clarkton, 682 F.2% 1055, 1065 (4th Cir. 1982);
United States v. City of Parma, 661 F.2d 562, 575~76 (6th Cir..

1981), cert. denied,. g.8.~ ., 102 S. ct. 1972, rOhear1ng
denied, U.S. __, 10z s. Ct, 2308 (1982); Rob1nson we 12

Lofts Realty, Inc. 510 F.2d 1032, 1038 (2d Cir. 1979); United
States v. Mitchell, 580 F.2d 789, 791 (5th Cir. 1978), Resident
Advisory Bd. v. Rizzo, 564 ¥.2d 126 146 (33 Cir. 1977), cert.
denied, 435 U.S&. 908 (.978); Metropolltan Housing Redeve]opment
Corp. v. Villzge of Arlington Heights, 5358 F.2d 1283, 1290 (7th
‘Cir. 1977), cert. denied, 434 U.S. 1025 (1978). But see
Skillken & Cc. v. City of Toledo, 558 F.2d 350, 873-82 (fth
Cir. ‘1977);  Boyd +. Lefrak, 509 F.2d 1110, 1113~14 (2d ror.),
cert. denied, 423 U.S. 896_(1975).

65/ Authorization Statemer;.t', p. 10. 19’
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other techniques alone would not eliminate ‘school

segregatlon. 66/ 1In Washington V. Sesttle'Scﬁool District

Q

No. l, for example, the Division under th1s admlnlstratlon

z switched sides~and urged the Supreme Court to let States

_

—

proh1b1t local voluntary: plans of this Lype. 67/ It also has

7

Aattempted_to overturn»court orders requ1r1ng pupil

e

66/ The. D1v1s10n opposes pup11,transporcat10n remedles because
it be11eves they result in enrollment  losses that tend to 2
. resegregate ‘schooi systems and ‘'undermine community support for
- public education. It believes plans that instead emphasize
incent ives, such as magnet schools, will promote lasting
degegregation more effectively. Authorization Testimony,
p./15. For preva111ng case law on the need fnrr pupil
Uransportatlon remedies ‘to e11m1nate unconstitutional
segregation,, the limited effectiveness of remedies’ relying on
" voluntary pupil transfers, other problems with magnet schools,
and concerns about the Division's policies in this area, see
U. S., Comm1s51on on Civil Rights, Statement on School
Desegregatlon, Dgr. 7, 1982. o : N

67/ See Memorandum for the United States, Washington v.
Seattle School Dist. No. 1, - U.S.__, 102 S. Ct. 3187
(1982). . The Supreme Court upheld Seattle's voluntary pupil
transportation plan. On the same day, however, it sustained
-another -State statute limiting pupil transportation remedies in °
Crawford v. Bd. of Educ. of Los Angeles, _ U.S.__ ', 102 S. Ct.
3211 (1982). The Justice Departuent had filed a
- friend—of-the-court_brief and presented oral argument in

’ support of the school board: seekxag the limitation.
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transportation and pIanq:negotiateg under them. 68/

Similarly, the Division. has‘'pursued a pelicy against plans

involving affirmative remedies that, in the Commission's view,
., are needed to,eliminate the effects ‘of employment *

. . discrimination. It hds sought to limit remedies to
identifiable victims of discrimination, 69/ -even though -

. '\4,

.

)

68/ The Division, for example; unsuccessfully-supported the
- request of Nashville, Tennessee for Supreme Court review of a
"court order requiring pupil transportation. See Brief for the
United States as Amicus .Curiae in Support of Petltloners,
Metropolitan County Bd. of Educ. v. Kelley, 687 F.2d 814 (6th
Cir. 1982), cert. denied, U.S. 103 S. Ct. 834 (1983).

It also argued against’an'existing plan requiring pupil
transportation in East Baton Rouge, Louisiana. See Submission
of the ﬁnited States, Davis v. East Baton Rouge Parish School,
No. 1662-B (M.D. La. filed Dec. 10, 1982). ‘' For Commission
concerns dbout these actlons, see Statement on School
Pesegregation. For ncerns about earlier actions indicating
changes -in D1v1sion'p‘11c1es on pupil transportation, see U.S.,
Commission on Civil Rights, With All Deliberate+Speed:
1954-19” (1581) and Equal Educational Opportun:ty Letter.

s

.

- 69/ See, e.g., Brief of the United States as
Intervenor-Appellee on Rehearing En Banc, Williams v. Clty of
New Orleans, 694 F.2d 987 (5th Cir. 1982) (en:banc decision
periding). (hereafter cited as Brief of U.S., Williams v. New -
Orleans);. Motlon of the United States to Intervene as*arﬁarty
Appellant and Suggestlon of Rehearipg En Banc- for the United
States a§ Intervenor—-Appellant, Bratton v. City of Detroit, 704

L-F.2d 87d vacated in part and remanded, Daily Lab.. Rep, (BNA)

No. 117 at A-5 (6th Cir. 1983) (1ntervent10n of U.S. and
hearing en banc denied) (hereafter cited as Motion of U.S.,
Bratton v. Detroit). The Division equates broader prospective
remedies with preferential treatment and stereotyping. and
believes they give 1nd1v1duals belggglng to groups that have u
been dlscrlmlnated‘%galnst 'a gratuitous advantage at” the o .
expense of other individuals' rights. William Bradford '
Reynolds, "Fourth Annual Houston - Lecture" (speech delivered at
Amherst College,*Amherst Mass. Apr. 29, 1983), pp. 15=17
(hereafter cited as Reynolds Amherst Speech) Reynolds+SAC

> Speech, PP.. 9-10. For a contrary view, see Affirmative’ Action

>

in the 1980s. . o 193 : -
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this'approacpIWOuld not achieve integration as the Commission

believes envisioned by Federal ci¥il rights laws. Pursuing

. Division poliCy, Justice, argued in the.Sdﬁreme Court againét

(court ordered modlflcatlons of $en10r1ty plans designed to
\ ' - . ‘e [ »

' preserye minority galns in formerly-dlscrimlnatory

-
[ . K
* . -

organizations. 70/ 1In some cases, Justice has broadened its

opposition to include almost all affirmative steps, except
\ , . . ~. :
. . . ¢ . " //
aggré€ssive recruitment efforts, designed to eliminate the
. ) ’ . o s

T r

'(,g

»

70/ See Brief for the United States As Amicus guriae in
. Support: of Petitioners, Stotts v. Memphis. Fire epartment, 679
v F.2d 541 (6th Cir. 1982) cert. granted sub. nom. Firefighters
: Local Union No. 1784 v, Stotts, __ U.S.__, 103 s. Ct‘ 2451
_ (1983); Brief for the United States As Amicus Curiae in Support -
v of Petltloners, Boston F1ref1ghters Unlon Local 718 v. Boston
Chapter NAACP; . U.S._ , 103 s. Ct. 2076 (1983). For the’
need “for such plans, see ee U. S., Commission on Civil R1g ts:.

5 Last Hired, Rirst Fired: Layoffs and Civil Rights (1977), pp.
60-71 and Afflrmatlve Action in the 1980s, p. 36. For
arguments in favor of such plans and Commission concerhs about

14 Juslice Department oppesition to them see U.S., Commission on
Civil Righte, "Statement on the Memphis 'Last Hired, Fitst '
Fired Case," Sept. 12, 1983; Clarence M. Pendleton, Jr., - .
Chairman, U.S. Comm1381on on ClVll Rights, letter .to Rex E.
:Lee, Solicjtor General, Dec. 7, 1982. '

A
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- results of past’'discrimination. 7i/ In the process, it has
jeopardized countless court-ordered plans already in effect and

~
@

undermined'the Equal Employment Opportunity Commisséon's'

e : R : - °

. . . . \ .4' ;
71/ See, e.g., Brief of U“ST,.Wllllams v. New Orleans; Motion
of U.8., Bratton v.- Detroit. For the ‘broad implications of the

Division's arguments in W1111ams,-see U.s., Com3:881on on Clvll

Rights, 'Statement on Department of Justice's Position in New
Orleans Police Case," Jan. 11, 1983. The Division believes
affirmative recruitment: efforts, combined wish
nondiscriminatory selection prccedures, are the only:
approprlate remedies for underrepresentatyon or maldistrlbutlon
due to discrimination in esfployment. It opposes numerital
. goals and timetables to measure the success of these efforts
‘and other remedies that establish proportlonal repregentation
when members »>f protected groups have been illegally excluded.
" Reynolds Amherst Speech, p. 18; Reynobds SAC Speech, pp. 72-9.
"The Division requested ¥hat the effectiveness of its approach
be noted. The informatign it prov1ded however, was not
complete enough to evaluate the remedies it preéfers. Reynolds
October Ketter, p. 8; Jameeru111van, Legislative Counsel,
Civil Rights Division, telephone interview, Oct. 26, 1983
(hereafter cited as Sullivan Oct. 26 Interv1ew) '

. ~ s | _ lg) .
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authority. 72/

.

v e S

Coordination _ R - ® . . R
s O In 1980, the Presidentiéssigned the Ju%tice ﬁepartment s

substantially 1ncreased respon315111t1es for coordlnatlng c1v11
’ \-,,

- ﬂights enforcement imr. federally—a331sted pro rams. 73/ 4
7 . g .
. .. - N .

72/ The Equal émployment Opportunlty Comm1s81on (EEOC) 1s .\
responsible for providing leadership and.cédrdination in the
development and enforcement of Federal équal emp loyment .
requlrements. Exec. Order No. 12,067, 3 CyF.R. 206 (1979) , ‘;’j
v, reprinted 'in 42 U.S.C. §2000e app. at 668-69-(Supp. v 19812
) ‘Pursuant to this, responsxb111ty, EEOC prepared 2 .
frlend-of—the~court brief sdpporting.the affirmative’ promotlon

-

plan challenged in ‘Williams v. New Orleans. The Justice’ > 7
Department not only filed an opp031ng(br1ef but prevented EBOC
< * from filing its brief. For the Comm1381on's view that EEQC ' <

should have been permltted to f11e, see Mary Louise Smith, Vice
Chairman, U.S: Commissiom* on Civil Rights, letter to 'the
President,_ Apr. 13, 1983.

Justrce also has refused, as a matter of pr1nc1p1e, to
comply with'EEOC requirements for goals and timetables in
Federal agency affirmative action plans. Kevin D. Rooney,
Assistant Attorney General for Administration, Department of

% Justice, letter to John Hope III, Acting Staff D1rector, u.S. _
Commission on Civil nghts, Aug. 10, 1983 (hereafter cited as .
Rooney. Letter).. For concern, that "Justice is setting an example
of noncompllance}_see\John Hope III; Acting Staff Director, - T
letter to William French Smith, Attorney General, July 1, '

* 1983. The Department believes EEOC's requirements are
unauthorized.,and that its hiring récord, except” with regard to
handicapped persons, sets a laudable example for other v
empleyers. Rooney Letter. For EEOC's view that its’ e
requlrements are approprlate'and necessary, see Bureau of - .
National Affalrs, Dally-Labor Report, Sept. 8, 1983, pp. AT), T
A-6. A

-

73/ Exec. Order No. 12,250. The ‘Department has had (
respon81b111t1es for coordinating Title VI enforcement almost
since tfhe law was passed. See Exec. Order No. 11,397," 3 C.F. R.'
278‘11964 -1965 Compilation); Exec. Order No. 11,247, 3 C.F.R.’ A
- 348 (1964-1965 Compilation), reprinted in 42 U.S.C.* 7
§2000d4(1970); 42 U.S.C. §2000d4 (1970); Exec. Order No, 11, 764,
"3 C.F.R. 849, (1971-1975 Compilation), reprinted in 42°U.S.C.
~'§2000d-1 app.'at 1228 (1976). Executive Order No. 12,250, =
issued in late 1980, strengthened the Department s Title VI
autherity and gave it° comparable authority for coordlnatlng
enforcement of Title -IX, section 504, and nondiscrimination
provisions in statutes governing particular Federal assistance
programs. For improvements-in this order over“the previous ~
orders, see Exec. Order No. 12,250 Comti?%;. <o

[ ¥y Y ) .o - v !
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This expanded authority, delegated Civil Rights
Division, held out the promise of cliu. g inconsisEencies,
delays, deficient- requirepents, and, 1im -a;?as,isheer
= 3) 3 s ) N . ‘ ‘:\ . .
inertia that long had denied many viccims . disdrimination -
. ¢ - : ’ | ot :
Y % , B ‘
their rightd to relief. 74/ The Divisioh however, did rot

4 ~
gain eneugh staffbto'address,all these ‘preoslems: |

adequately. 75/ Divisdon policies now have compounded .-
. . ' ¢ .'. L4
' resdurce-related pro€Iems in the coordination-effort.

. . ’

. ‘ -

. ¢ : : . . , .G -

74/ For exampleﬁ of such problems, see U.S., Comm1ss1on on
Clvil Rights: " The-Federal Civil Right dpEnforcement S .

" NEffort~>19724% vol. III,,To Ensure-Equal Educatlonal Opportun1ty
[(1975) and  vol. VI; To Extend Federal Finajicial Assistance .
(1975) (hereafter c1ted as To Extend Fede{al Financial

Assistance); Exec. Order No. 12,250- Comments;” and FY 83 Budget' '

Report p. 38. See also U.S., General Accountlng Office,
Agencies When Providing Federal Financial Assistance Should

Ensure Compllance with Title VIo(1980)” National Advisory G

Council on Women's Educational Programs, The Unenforced Law:
T1t1e IX Act1V1ty By Federal AgenC1es Other Than HEW (1978).

75/ Comprehen51ve plans the D1v1s1on developed for carrying
out its enlarged coord1nat1on 'respongibilities were based on 57,
staff positions. Drew 8. Days III, Assistant Attorney Genera1
Civil R1ghts Diyision, memorandum to heads of Federal
departments and -agencies, Dec. 1980 (hereafter cited as

. Proposed Implementat1on Plan), attached "0ff1ce of Coorglnatlon

and Review Proposed Organizatiofial Structure. For doubts this
staff1ng level would-be adequate:, see Louis Nunez, Staffs
Director, U. S. Commlss1on orn Civil Rights, letter ‘to. Stewart B.
Oneglia, Director, Office of Coordinatiom and Rev1e¢' civil
Rights Division, Dec. 12, '1980‘ (herdafter cited as L. N
'Implementatbén Plan Comments). The Division's.coordination,

* section neve¥ has had more than the equivalent of 42 staff and
would remain at this level under the proposed FY 84 budget.
William Bradford Reynolds ‘III, Assistant. Aftorney General, .
Civil Rights D1V131on, 1etter'to John' Hope III, ‘Acting Staff
Director, U.S. Commission on C1v11 R1ghts, Mar. 22, 1983. The
Division beligves the orig1n41 estimate of ,coordination staff“

.,needed was too -high and that the current level is adequate.
-Reyno‘lds 5ctober Letter, p. 117 19 ]

“
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The Divisionfs f1rst‘prxor1ty under the new order was to
v Y .

issue Government-w1de regulatlons establ1sh1ng adeguate and

Lo . v A,

\c6n818tent standards for all Federal asslstance agency c1v1l

r1ghts regulatlons and programs. 76/ These would have provrded

the basis for’ requ1r1ng agenc1es to lssue reguﬂat1ons, 'where
C

e lack1ng, and 1mprove ex;st1ng regulatlons. ZZ/ The Division. _

". planned five sets in all:‘regulations specifying general

Lol -

Al
- .

) enforcement procedures, sectlon 504 regulatlons for

federally—asslsted prog!ams, sectron 504 regulatlons for 'é

PR S

(XY

[} PR °
-federally-conducted’programs; updated and clarified Title VI

) S SR . ,

regulat1ons, and regulat1ons on civil raghts enforcement in = 4

. .
° . .

. programs assisted under block grants. 78/ Ldcking resources to

. .
) . : . .

76/ ’Proposed Implementat1on Blan, PP- 1-3. o ’
—— v
11/ Wher the new drder was-. 1ssued only 3 of the morxe than 20
-agencies with Title IX respon81b111t1es had publlshed f&nal °
regulatlons. Fewer than one—quarter of the” respoﬁs1ble )
agencies had, final sectlon 504 regulatlons for, ' 2
federally-ass1sted programs, and no agéncy had' section 504
regulations for. federally-covducted programs. Exec. Order No.:
12,250 Comments. ' The Division had been work1ng for: several
.years on needed improvements in’'its government—w1dg Title VI T
regulations. Ibid. These would have. prov1ded a model for
rev1sed agency regulations. - . R . “%
. .

78/ Prpposed ImplementaﬁlonkPlan. It was not clear from the

'plan whether govermment-wide Title IX regulations also would be
developed. Implementat1on Plan Comments, p. 2. ‘The <
coordination -section, in fact, had no immediate plans for -
them. Stewart B. Oneglia, Chief, Coordinatioi: and. Review ).
‘Section, Civil: .Rights Division, 1nterv1ew, Mar. 4%, 1983 Ty
(hereafter cited as Oneglla Interv1ew) The Division reports

- that experlence has led it to modify its estimate of the number -
of sets ,of regulatlons regquired. Reynolds October Letter,'
p-all. gq\

e ) <
. < . - ‘
, y 1
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' develop them abhl 31mu1taneously, the coordlnablon sectlon.

- . S x / i
concentrated .on the f1rst two sets of regulatlons. 79/ .

‘. . .

ﬁlyls?on;efforts,mo narrow rather:than 1mprove the‘section
r - . . - . ) ) - o e .
¢ 504 regulatiorms raised sugh concerns'among protected groups ,

v N

.

that work on both sets of regulations ultimately was .

. . . - -~ . R
, " halted. 80/ °Plans, to develop the remaining sets of regulations

also have been deferred- indefinitely, as have plans for the.
v, - P B ' - .
dompiiance manual. 81/ Even without new cooraination

B
~

>

P * .
. . ’ o " . [ 1
» . - . M P

. 79/ Oneglla {nterv1ew. Once approved these were'to provide’
-the basis for.the remaining regnlatory proposalsiand for
supplementary guidancej such as a: government-w1de\compliance »

. manual to.establish further\conslstenay in ‘agencies'
enforcement ,procedures. Ib1d. Assuming 57 staff,. the
coordlnatlon sect}on orgrhally planned to. complete allbsets of

e regulatlons needed by FY 83. Proposed Implementatlon .Plan. '

80/ Wllllam Bradford Reynolds 1II, Assistant Attorney Gefieral,. =
Civil Rights Division (speech de11vered at thé 1983 Conventlon

, of the Disabled Anerican Veterans, Los Angeles, Cal1f., Aug..1;.
1983), pp. 4-5 (hereafter cited as Reynolds DAV Speech); U.S.,
Department* of Justice, 'Federally A$31sted Regulatlon," Civil
nghts Forum, Summer 1983,.p. 3 (hereafter cited as "Federally
Assisted Regulation"). The Division; however, has sugge sted

e that - cﬁanges in ex1st1ng seation 504 regulations may be sought
© through litigation. Reynofds DAV Speech, D. 5,,Reynolds
# , October Letter;'p. 13. _ . e

M
. -

81/ "Federally\A851sted Regulatlon,“ Oneglla Interv1ew:- For .
‘the need for prompt issuance of government-wide section 504 and
Title IX regulatlons, see Exec. Order No. }2,250 Comments. For
potentlar ‘¢ivil rlghti,enforcement probleme in block grants .
that could require partlcular regulatory ‘guidance, see U. S.,,,
Commission on Civil‘Rights, Civil Rights: A National, Not a
. Special Interest (1981), pp. 105-16. For civil rights

. deficiencies 1n—agg§c1es- current block grant regulations, see
John Hope 111, Actihg Staff Director, U.S. Commission on CLV%f
Rights, /letters to R1chard S. Scpwelker, Secretary of Health"
and Human 8erv1ces, bec. 4, 1981 and Terrel H. Bell Secretary
of Educatlon, Apr. 13, 1982. - -

£q
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: persisjenq deficiengies. 83/ .o peesn

-

T ta . . [ N

regdlatioms, the Division-can review and recommend changes in
_ . . o
. : , . - .4 . - .
agency rules, as it has’in the past. 82/ It, howéver, will not -
‘ - R N ;V
have-formal standards requiring agencies to ¢orrect some major
- o : .\ . . . .

_The’Divisionndid complete one’ rérulation that may.'redule
.~. . 2o “.I,: ' ' ' : /v. ’- . a v
.duplicatiom and térget enforcement resources more, .

”effectively..§§/ Other néede&”standa;ds, hoéever,-have not .
. . ."._;‘7"'

been and apparently will not soon-be iesued; Ihe.goordination.

.

o4

K o
. LA
L]

82/ Though defectlve, there are T1tle \' coord1natlon Lo °

Tegulations in force.. #ew28 C.F.R. §§42. 401-.415 '(1982). The -
Division also has, section 504 coordlnétlon regulatlons for\
(federally-assisted programs because, pending completidn of new
regulations, the Attorney General adopted guidelines. formerly
issued by the'Department of Health Educatlon, and Welfare.\
Reynolds October Letter, P-: 13.7 The Division. also can

establish conslstency thrpugh comments on part1cu1ar

proposals. "It reports, cons1derab¥e act1v1ty in-this area.
Io1d., pp~ 11-12. - -

C . . i

3
83/ For example, excessive delays in taklng enforcement\act;on
when negotiations produce no .resolution have been a =, . .+
longstanding problem. To Extend Federal Finamcial As81stance,
P. 758...As required by the oxder, .the Division's draft
regulat1ons on enforcegznt procedures would have establlshed

rd

" time limits® for negotigtions. Exec. Order No." 12,250, §1-204;
‘u. S., Department of Jugtice, "Notice of Proposed Ruiemaking"
(draft), Jan. 27, 1982) -§41.155. For the importance of
establlshlng dnd enfotc g agency adherehce to such time - - =
Ilmlts,-see Implementatbon Plan Comments, p. 3. S

. .~

84/ See 48 Fed. Rég. 3570 (L983l (to be co 1f1ed at 28:C. F.R.

Part 42-and 29 C.F.R. Part 1691). - Developed in cooperation

- with EEOC this regulat1on ‘establishes’ procédures whereby

Federal assistance agenc1es may refer certd;n employment
discrimination comp1a1nts for: EEOC ocessing. For its
potentlal contrlbutlon to reduc1ng d pl1cat10n, 1ncons1stency;
and undue~burdeﬁs on,rec1p1ents of Federgl as81stance, see
Lquig Nunez, Staff D}rector,‘U S Commlssloﬂ on Civil, Rightsy,
" letter to J. Clay Sm1th Jr., Actlng Chajirman,.EEGC, June 11,

o
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" litigation. 86/

enforcement agencies.:87/ As experience in fair housing (
. o v Lo ’

‘.géj ‘Exec.'Order No.'iz 250; 61;204. - SN . ’

. \ ‘-, . o . . . . . .
SR - 197 '

dorder; for example, requires the Division teo establish . T _

standards for case[referrals. 85/ Properly de81gned these - -

)
would deter agenc1es from unduly prolonglng negotlatlons and V-
/s . .o

ensure the cases tdey referred were approprlate'forh
. V . ‘ > ." > ’ .

* The order also requires,tﬁe Division to establish ' ,
procedures for CQoperative'arrangements with State and” local .= .

\ = " .
~ indicates, these.are needed to ensure such arrangements do: not

. . & ‘ . e
impair enfog&fment of Federal civil -rights laws. 88/ The . .

\
. .

. o ’

R . , / . . .. . N
. .

v i \ . . . . v ". .
86/ For the 1mportance of referral standards, see Exec. Otder
-No. 12 250 Comments, Implementatlon Plan Comments, p. 3. - 7"

. -
- . . ¢ Y [ 3

- 87/ Exec. Ordér No. 12 250; §1f206. C e I -
. A ) P
_Q[ See u. S., Commlsslon on- Crv11 Rights: The Fedetal Clvil
nghts Enforcement Effort-—1974, vol. 1I, To Provide for Fair -
Hou81gg (1974),, pp. 43-45 and The Federal Fait Housing :
. Enfor¢ement Effort (1979), p. 33. Seé also chapter 4 of this
report. Some major Federal ass1staﬁge agencies; have plans to °

initiate coopératlve agreements withy State agencies. U.S., S
Départment of Education, Office for ivil Rights; "Annual .
Operatlng Plan for Fiscal Year 1984," 48-Fed. Reg. 34094,.34096

. (1983), (proposed July -27, 1983); Harry M. Singleton, Assistant
Secretary for Civil Rights, Department of Education, lesters to~
Kathryn Baer, civil rights analyst, U.S. Commission on Civil
Rights,. Mar. 31, 198 and Linda Chavez, Staff Director, U.S. .
.Commission or Clv11 lghts,“Sept. 23,.1983,. enclosure, P 4.,
Margella Haynes, Chief, Special Projects Branch,: Office for
C1v11 Rights, Department of Health and Human Services, :
telephone igterview, Sept. 2, 1983. Their interest in this
area underscores the need for adequate standards’ and oversxghﬁ

- . - . N
-
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enforcement performance of Federal assistance agencies and’

: 198 ' i~ I v
. w . Lo . »¢‘-¢. . v
Division has lacked~staff td develop these-as well - as required
’ .« . G . . . .
N ] . .. .
‘referral standards ‘and has no .plans to Qorkion them in FY .
: " . PYE ] )

~

‘8. 89/ .Y, . I

- P |
v ' . II . : ¢ ) - . . .
The Division also must ev, luate the actual civil rights

1
recommend needed improvements.'ggf ,This-task would be

‘mosteffectively accomplished by combining reviex ' of the plans
- N ,
. . M
D . N . Vs . d :
agencies must submit with more intensive onsite audits. 91/

. D

The coordination and review section, however, has had to rely Ve

-on "desk~audits' of agency plans, 92/ which may not reflect all

~

deficiencies or needs for training and teohnical’
4 ' . ’ : .

b 4 -

- N

., . . . ’ .o "~.. .
assistance. 93/ The section has evaluated\agency resources

‘-
a
v

89/ FY 83 Budget .Report, pp. 38- 39, Oneg11a Interv1ew.

~Changing policies, as well as lack of staff could be a ‘factor

delaying development of referral / ards. For changed BN

Division policies on referred cases, see discussion of" -

standards for litigation under Title JVIII above.

.29/' Exec. Order No. 12,2§0, §1-302~

91/ implementation Plan Comments, p..6.

e . v L )
92/ Oneglia Interview. The D1v181on reports that, under a -
pollcy adopted in 1982,- program monitors spend more time in the
agencies -than formerly. Reynolds October Letter, ' p. 13; ,-,'
Sullivam Oct. 26 Interview. Requested clarification of their
activities and the relation of this inifiative to onsite aud1ts

- received in time for inclusion-in this reporit.

conducted ynder former Title VI coord1nat1o:iprocedures was not_

P . .

f93;1 FY.83 Budget ‘Report, p. 39. The Division bel1eves that

negotjations while plans were under development and an,
estabilshed "network" enable the section to, identify technical
assistance needs, Reynolds October Letter, pp. l3-14. It 8o
-notes the section has reviewed 3 major agenciesp civil rights

) tra1n1ng prugrams and plans, to review others shortly. Ibid.,

14 - . \ < .. . i {
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. ‘ ? .
through such audits. 94/ 1t, however, has no systematic

procedure for momitoring agency information needs so that it
. * . . o )
could.raise concerns'with the Officedof'nanagement and Budget -
K , T 5=
if such.needs were being denied -by inadequate funding or
pressures to reduce paperwork. 95/ The ‘section instead
’ s ' N ' <
1 .

< . ) ‘
94/ Oneglia Interv1ew. Agenc1es are required to provide the
sectiion copies of their annual reports submitted under OMB
Circular No. A-11r53 (last year submitted under OMB Circular-:
No. A-11-13.2): . U S., Department of Jud%1ce ’Civii Rights
Division, Coord1nat1on and Review Sectlon, “"Guideline for -

" Agercy Implementation. Plans Requ1red by Executive Order 12250,
'Léadershlp and Coordination’of Nondiscrimination Laws,'"
undalgd (sent to agencies Dec. 4, 1981), p. 12. :These reports °
indicatef what activities agenc1es civil rights enforcement
budgets have suypported and what activities would be supported >

\ by the budgets:they have proposed under, Officé of Manggement
and Budget (OMB). spend1ng guidelipes. For an examplé; see

.\Harry M. Singleton, Ass1stant Secretary for Civil "Rights,
Department of Educatiom, .letter to Marialice Williams Daniels,
Ac:1ng Assistant. Dl?ector for Civil’ R1ghts, OMB, Nov: 12, 1982
enclosure. The coord1nat1on %ectlon 1Q,the past was
responsible for” rev1ew1ng Federal“ass1stance agencies' 'A—11-53

%,

areports and making budget recommendat1ons to’ OMB.. ' N

D.S. Commission on ClV%l nghts staff notes on OMB workshop,
Aug. 24, 1981 {maintained in Commlss1on files). 'OMB this year
ind1cated no 1nterestr1n the section' .8 assegsments. Omneglia

® “Interv1ew. It is unclear, therefbre, whether this:activity

-

Wilh cohtinue.’ For the importance of coord1na:10n agency
1nvolvement-1n the budget development - process; see. To Extend
Federal Financial A881stanee, pp. 713-24. o _ -

T =

\d
95/ 0neg11a’Interv1ew. For concerns that recent budget cuts

and OMB rev1eys under theé-Paperwork Reductior Act could deny
agencies iaformation needed to enforce civil rights .
..effectively, -see Arthur. S. Flemming, Chairman, U.§. Commission
on‘Clv1ﬂ&R1ghts, statement .before the:Subcommittee on Gensus
and Population of the House Committee on theé Post ‘Office. and
Civil Sexvice, Mar. 16, 1982; John Hope IEI, Acting Staff
D1rector,&U «S. Comm1381on on Civil Rights, letters to Nathan1e1
Scurry, C 1ef Reports Management Branch Office.of Information
and Regula ory Affa1rs, OMB&-Oct. 22', 1982 and Jim J. Tozzi,
Deputy Administratof,”Office of. Informatlon and Regulatory ,
Affaire, on‘s, Dec. ~2, 1982. !

[
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* wvill rely on agencies to call such data collection bréblems to
: [ ] :‘- . . :\ . ﬂ~‘
"its attention. 96/ e '

[

witne;t?m;re staff, othed cdordination funetiGns also will
. C . ‘ E R, .
"rémain‘lrmited_and somewhat reaktive? The_Exeéﬁtive order, for
_examﬁie,_reqnir&s Justic% to initiate-cdb;erative pregtams
- "among_agéncies, in part';yﬁée951oping model agreementg_they
L ebu{n adbpt}ngl/ Th% eoornination section has developed 1 such

s . s

AN ‘ = A Y
. N LR S . . . %o, . )
= model that could minimize duplicative invest¥gations and allow
. . \\ e L ? T O . .
v-Egencies.to\target,tneir enforcement resqunbes more -~ ¢ _° o
o R ' . LT o
effectively. 98/ The section, however, does not plan ’
, . " . . ) ' 3 - “' l.- . . )
: systematical%y to identlfy areas whére it WOuld be appropriate
!
. ! )
‘and.act 1f agreements are not under d18CUS81on. 99/ : R
In FY 84, as in late FY 83, the'coordlnation sa2ction will
’ .. - . o . 3 . » . - » >
\ focus on regulations all Federal agencies must issue to.carry
R U T ! A . ' . ) -
" out théir responsibility for ensuring.against handicap
- i 1 3 ) ) . ‘ . m
. . . S
'I ) , ) ’ \ K . . . X - ) M . ’ . /
. . - L) e * ’ .
. 96/._Oneg11a Interv1ew. : . ]
/ o ' 4 ' . - / .~ |
9 . ‘Exec. Order No. - 12\,259, §1 207. o L ®
.. N , S

98/ ‘The mode agreement prov1des for 1 agency “or more to /
de1egate certain enforcement respon81b111t1es to a "lead" , - |..
_ agenty. "There 'are such. dgreements already in effect. The - k
modely however,.mlght st1mu1ate more, and wouLd*prov1dg a basis - /-
for updating existing agreements. Ted Nickens, Deputy Chief J .
for Compliance, Coordination and Rev1ew Section, ;nterv1ew,\ |
Mar. 4, 1983. . . :
. Lo : . . i v
99/ Ibid. < As in the past, however, the section will at-times - .
suggest activities appropriate for, delegation. :Ibld.,_ReYnolds \\\
October Letter, P 14. : il

ERIC
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discrimination in the programs they conduct. 100/ While such °

. ‘ & ' )
regulations -are long overdue, 101/ this effort is umnlikely to .

result in highly effecpive enforcement because the Division is
tacitly encouraging agencies to narrow the scope of Federal
[} L

¢civil rights protections and limit affirmative obligatioms to

provide equal opportunity. 102/ Although the Division believes’

Congress intended to establish the same nondiscrimination

K

obligations for the Federal government as for recipient of

-

A

10U/ Oneglia Interview.

. »

101/ Section 504 was amended in 1978 to cover
fedcrally-conducqed as well as federally-assisted ptograﬁs.
29 U.5.C. $794 (Supp. V 3981). Accordifg to the Division,
“snly a handful" of the approximately 90 agencies responsible
for imeuiag regulations under  the 1978 ameridments have done.
«o. Keynolde DAV Speech. The Division has seat agencies a
prototype regulation they may adopt with only minor additions
and sdjustments. Ibpid, It expects them to issue regulations
similar to the prototype. Reynolds October Letter, p. 12.

102/ ¥For major deficiencies in the protot}pe and in the
procedure of issuing it without notice or opportunity for
public comment see, John Hope III, Acting Staff Director, U.S,
Comsission on Civil Rights, letter to William Bradford
koysoids 111, Assistant Attornmey General, Civil Rights
Giviaion, Aug. 15, 1983 (hereafter cited as Section 504
rrototypa Comments). The Divisien earlier circulated to
atfected agencies and other interested parties draft section
404 coordination regulations for federally-conducted programs.
William Bradtord Reynolde 1II, Assistant Attorney General,
Civil Rights Division, letter to Lawrence B. Glick, Solicitor,
U.8., Commiseipn on Civil Rights, Mar. 26, 1982 (hereafter cited
as ReynoldsMay Letter), enclosed “Notice of Proposed

Rulemaking: Coordination of Enforcement of Nondiscrimination on

the Basin of Heandicap in Federally Conducted Programs;"

Keynalds October Latter, p. 13. These, however, paralleled the.

dratt section 504 regulations for federally-assisted programs
that subsequently were withdrawn. Reynolds ‘May Letter.
Cosments on them, therefore, should nqt be regarded as a
aubstitute for comments on the prototype, especially because
the general publfc had no opportunity for involvement.

. | L RO5—__
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Federal funds,-103/ use of its prototype would result in lower
standards for Federal agencies than for’ the programs they-

i assist. 104/ 'In coordinatiom, therefore, as in other areas,
—_— 3 o e T
both additional resources and changed policies would be

fnécessary for the Division fully to carry out its crucial civil

rights responsibilities. e o //

103/ William Bradford Reynolds I1I, Assistant Attorney
General, Civil R1ghts‘b1v181on, letter to Clarence M. Pendleton

Jr., Chairman, U.S. Commission on Civil Rights, Apr. 15, 1983.

104/ | Section 504 Prototype Comments. _The Division.objects to -
thisjassessment of the prototype because it believes deviations
from section 504 guidelines for federally-assisted programs are
Just1f1ed by court rulings since those guidelines were
pub11shea. ,It also Bsuggests there is no inconsistency between
standards because settion 504 regulations for ’
federally-8881sted programs also will be enforced accordlng to
those rulings. Reynole October Letter, pp. 12-13. The
_Commission believes the Division has adopted .unnecessarily
restrictive 1nterprgtat1ons of the rulings and that other
discrepancies cannot be accounted for by developments in case
law. Section 504 Prototype Comments. - )

p 20‘5 | 7
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'" CONCLUSION y T
For over 2 years, the Comm1ss1on Szg’reported that actual

>

and proposed budgeég for Federal c1v11 rlghts enforcement were

>

1nadequate t0fq}1ev1ate longstandlng probldms. 1/ Th1s 1atest

irey1ew of selectdd agenc1es performance and plans 1nchates

ﬁ . \/ : L . - Y e s

real progress in some areas reflectinnghanged 1eadership' '
¥ N ‘.
comm}tments, management operatlons, and caseload demands.

Progress based on such factois, however, obv1ous1y has 11m1ts.

. r
.

In view of these andwgrow1ng problemb in other areas,  the.

¥ .
Commlsslon believes 1ts earller conclus1ons also. app{y ‘to the-

proposed FY 84 budget. g/

~ o e

\ - . /

1/ See generally U. S.,,Commlss1on ofCivil R1ghts Civil

Rights: 'A Natiomal, , Not A Special Interest (1981) (hereafter -
cited-as FY 82 BngetﬁStatement) "and The Federal ©ivil Rights

" Enforcement Budget: Fiscal Year 1983 (1982) (hereafter cited as

FY 83 Budget Report). .

-

2/ In respond1ng to earlier drafts pof chapters in this report,
'several agencies objected to the conclus on they needed more |
resources .for specific act1V1t1es, suggesting that 1ncreased
efficiencies or revised assessments of these: activities s
invalidated their previous higher ‘estimates of resource
requ1rements. ‘Harry M. Singleton, Assistant Secretary for

Civil Rights, Department of Education;, . letter to Linda Chavez,‘

Staff Director, U.S. Commlss1on on Civil nghts, Sept. .23,
1983, p. 4; Bettnyou Dotson, Director, 0ff1ce for Civil
Rights, Department of Health and Human Serv1ces, letter to

. Linda Chavez, Oct. 7, 1983, p. 15 W1111am Bradford Reynolds
" 111, Assistant Attorney General, ClVll nghts Division,

Department of Justice, letter to Linda Chavez, Oct. 11, 1983,
pe 11 (hereafter cited as Reynolds October Letter). Other

agencies raised more general objections to the- implication they .

should receive more resources. Antonio Monroig, Assistant

Secretary for Fair Housing and Equal Opportunity, Department of
" Housing and Urban Development, letter to Linda Chavez, Sept.

19, 1983, p. 2 (hereafter cited as Monroig Letter); John Seal
Management Director, Equal Employment Opportunity Comm1ss1on,
letter\ to L1nda-Chavez, Sept. 13, 1983, p. 1. , The Commission
believes that limits in major enforcement act1v1t1e3 under
current and proposed resource levels support its ‘conclusion
that budgets for the selected agenc1es are'lnadequate.

207\




) : n . A : ' . I \
- 'Questions about the reliability gf available cata preclude

!

detailed assessment of total Federal civil. rights enf rc ement
spending. 3/ Proposed ani actual FY 83 appropriations for the

~

-
- PR

6 agenc1es reViewed however, offer some perspective ou the
thtotals. According to OMB, the«administration expected $607 3

million to be.spent for Federal ClVll rights %nforcement in !

\
“FY 83, $43.1 million‘more than in FY 82. 4/ This, figure,
- ] . > : . T S
however, does not necessarily indicate a similgfcincrease in
, budget proposals submitted- to Congress. 5/ Under the.proposed |
- FY 83. budgeéet; the 6 agencies reviewed'for this’report would

. d |

. have received appropriations totaling only $3 l million

I
- > more..6/ It thus seems clear the reported increase did not ‘
. . . \.\’ s
- . . Tl - s \\ﬂ

N . s . . < :
. . . R < e

y 3/ See discuss10n of published data on civil rights
enforcement spending, chapter 1, and correspondence with the

this report. N _ L i

4/ Executive Office of the President, OMB, Major Themes ahd ‘-

Additional Budget Details Fiscal Year 1984, undated, “p. 127 f

(hereafter cited as MAJor THemes). |This figure includes ﬂ
| ]
J
|

- spending by the U.S. Postal. SerVice-and the legislative branc
as well as‘ExeCutive branch agenCies. .

-
4

ALY
5/ - " The qu figure represénts proJected outlays, not .
- appropriations requested in thé administration's budget. »
) \Outlays are what agencies actuall spend, They can be higher
than ap opriations because agencies may have funds left over -
from a previous appropriation, receive payments due, or S

othérwise obtain.more funds than/Congiess allocates to them jin
any given year. Thus, for examp e,. the FY 83 increase in t tal
outlays projected. for the agencies reViewed in this report Yas
well over 5 times greater than the total inc:éase in
appropriatiqns. requested for them. OMB did not publish the
administration's total FY 83 agpropriations requests for. crv11
rights enforcement act1v1ties./ ' . SR

;

6/ Only 5 of the agencies’ would have shared in this increase.
The administration proposed a reduction in:the bud t fOr;the

. Education Department 8 Oftice for Civil Ri 5? (hereafter;@CR)
3 ' i -
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\?*.represent planS'fof substantialiy enhanced éupport for‘ageneies .

3

. e > .
- with major pesponsibilities for proteoting the public’ from.

111egal discrimination. S . - e

.

1 LY

W . As table 13 shows, Congress adopted most. of  the
. , ) . .

admlnrstrat1on s proposals, Put provlded 1 larger increase than

":grequested._ The sum of its dec181ons increased total K
o N |
'0 v

- approprlatlons ‘for the '6 agenciles reviewed by $8.4 m11110n oven

FY 82. 7 W1th th1s 1ncrease, the ageneles rev1ewed§had a

- <

ot total of approx1mate1y $17.1 m11110n (5 percent) more in
e v . . : \ f—
. FY 83 than .in FY 80. 8/ S I

-
L]

Inflatlon must beé accounted for 1n assess1ng thls 1ncrease\

however. While no formuila has’ been-developed to measure ,the.

-

N - ; : L Y
particular effects of inflation on Federal civil rights

enfercement budgets, Congres§1ona1 Budget Office‘Grst Nationai
P;;;Lct deflators can give a general sense of'trends in- .
agenciesf actual gpendfﬁg pbwer._gf Using theJappropriatef"h
deflator to adjust‘for‘inflation;'d oﬁ{the 6 .ggencies ;evieeed;

i

7/ This figire 'is 8o much higher than the administration's.
proposed budget: for the agencies principally because the

" administration- subsequently requested and Congress granted .
supplemental apprOprlatlods for built—in 1ncreasgs such as

salaries. . . . !

-
n . v oo L}

-

8/ Not all 6 agencies hared in this increase, however.- In
- FY 83, the Educatlon Department 8 OCK had $9.1 million less
than the estimated redources used for civil rights. enforceément "
in education during most of FY 80. ‘U.S.,-Department of *
Education, OQR; "Salaries and’ Expenses, 11 Year History of OCR
Approprlatloﬁs,' undated. . . _

-

9/ For dlscusslon of the use and limits of these formulas, see
chapter 1. Lo T

o o . | :’-.‘ _ . 22():3
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Table 13 _ o . -
_ }\\ Ta Lo .
Changes in Federal Civil Rights. Enforcement Spendlng
o In Selected Agencies
1982 - 1983 ' : .,
o ‘:‘ . . ) ° - =
7 . (in.thousands -of dollars) . '
2 . & ° ’
. . o K : . ? hd :

. -t . _ ‘FY 82 FY 83 FY83'.'
Departmént/Agency o " (Actual) (Proposed) a/ (Actual)
Edycation/OCR . ' , §(§5;038 - $ 44,868 . , $ 44,

v .Health and Human Services/OCR 19,716 . 21;513 21,513
o0 . . o 74
Housing and Urban -.f L . . -
Deve lopment/FHEQ 27,304 .27,832 28,962 _
‘ .o . - . H : . ©
Labor/OFCCP o . 43,150 . | 42,614 " 43,815 b/
Equal Employment Opportunity--- 144,739 - - 144,937 147,421 b/
~ Commission oo ) . B
" Justice/CRD : 17,499 16822 19,233 b/
ey ¢ e .0 & : — N~
- ToTAL % 2975446 . . 0,586 305,812

0]
. L

a/ Figures represent ;ppropriations originally propbsed to Congress.-
b/ Flgute 1nc1udes requested suuplemental approprlatlons granted by
Congress. : "1 i . . :

¢

SOURCES: For FY 82 and FY 83 actual appropriations see tables 1 3

iES, 7, 9, and 11. 1For FY 83 proposed and supplemental appropriations

‘gee U.§+, Department of Education, Office for Civil Rightg, "Salhries
and Expenses," undated p. 299; U.S., Department of Health -and Human -
Services, "Justlflcatlons of Approprlatlon Estlmates for Commlttee on
. Appropriations, Fiscal Year 1983, Departmerital Managerient, Office for
Civil Rights,"-undated, ‘p. .108; U.S., Department of Houslng and Urban
Development, Congressional JustificatiohA for 1983 Estimates (Marth
1982), pp. P~1, Q-1; Ellen Shong, Direckor, Office of Federal .

" Contract Compllance Programs, Department .of Labor, letter to John
Hope III, Acting Staff Director, U.S. Commission on Civil R1ghts,a.
»Mar.—ZS 1983 David A. Rutherford, progran analyst, Division of
Program Analysls, Office of Federal Contract Compllance Programs,
telephone interview, Oct. 26, 1983; Equal Employment Oportunity
Commission, 1983 Budget Submltted to the Congress of the United -
States (1982), p. 3; U.S., Department of Justice, Civil Rights
Division, "Salaries’ and Expenses, General Legal Activities," undated,
p. 164; and‘'James Sullivan, legislative counsel, Clv1l Rights .= =,
D1v1s10n, telephone interview, Oct. 23, 1983. ’
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would appeaf3to have‘ircurred losses:totalling over $42 million
. . N &
. P e . L e [ .
(more than 16 pefcent) of their actual .spending "power for
: . g : » " ot
. . . . . 3y ’
enforcement s(ncé FY 80.-19/ ’

4

Staffingslevels may be a clearer measure than - :"v

. J .-

appropriations of'budgetary support for Federal c1v11 rightJ

v. )‘ . -
“enforcement because staff are sugh a v1te1 resotirce. In FY- 83,

-~

75 of the»6 agenc1es rev1ewed lost authoriqed p081tions;‘11/ and
l‘

a11 had fewer authorized‘poSittons than fnmﬁogmer years° Since

EX 80, in fact, tpeir total aurhorized strengtqkhad declined

more than,21-percent. The OCRs in the\Departments of 7 - )
; - ' ,
Education and Health andghuman,SerVLces,~moreoyer, had lost

4
- funds ﬁormerl§ used fo supplement.staff with contract
) 4 . - .' ™\ - ’ B
* personnel. According to OMB, the administration expects 5532.2
. PS € _ .
. ' v o ol
s ) ' ’ . ’ C
' ‘ \» /

&

v

10/ These agenc1es were the OCRs 1n the Departments of

Education and Health and Human Services, the Labor Departmént's. -

Office of Federal Contract Compliance Programs (hereafter
OFCCP),” and the Equal Employment Opportunity Commission -
(hereafter .EEOC). Compared to FY 80, the Justice Department’s:
Civil Rightls Division had approx1mate1y 3 percent more spending
- power and the Department of Hou31ng and Urban Development's.
Office of Fair Housing ‘and Equal Opportunity (hereafter.FHEO)
_approximateli 6 percent more. The latter, however, had lost
spending power since.FY 8l. Commission staff derived these:

estimates by d1v1d1ng the agencies' appropriations by a factor
. that accounts for annual inflation rates since FY 80.

.. Deflators for each fiscal year through FY 84 were prov1ded by
" Steven Zeller, economist, #Fisc Analysis Divigjion,

Congressional Budget Office, te one intervi8lw, June 30, 1983.

11/ Onmnly the Departmént of Health and Human Serv1ces OCR had ”
as many authorized p081tions as in FY 82. The others had 'a
tota1 of 263 feWer positions in FY 83. than in FY 82..

T Y -2 &

.
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) mllllon .to-be spent for Federal c1v1l rights enforcement in FY

e E B e

84. 12/ The proposed budget 1ncluded ‘a $2 8 million decrease Lo ( «

for the Educatlon Department ] OCR a sma%her decrease EL})

FHEO, 13/ and 1ncreases totalllng $13 7 m11110n for the other 4
b - e - %
. agencles rev1ewed.' W1thvrough_ad3ustments foy, inflation, » - &

.
hd . . -~ d

_however, only the\lustice Departmentfs Civil Rights Divfsion

" would receave an increase large enough to, offset recent 1osse§ ) -
] 1q aitual spending power dye to 1n\lat10n. 14/ EVen thls. ' . y
1ncrease, moreover, would fall® far short4of restor1ng p051t10ns .

- "\ . v

o PR

lost 51nce FY 80. 15/ Includ1ng the Division's sllght galn, . kt
the proposed FY 84 budget for the 6 agedcies rev1ewed gwould . /4 : ’
- /“\ ‘:y"
.represent a loss pos81bly approachlng $43 million in actual

. spending power since FY 80. 16/ Though most of the agencies
' would have more funds than in FY 83, their total authorized '

.
..

- . - . . . )
/ - . . . . e .t

4 roos . &

. 12/ Major Themes, p. 127. This is an outlay £figure based on
' the adoption of the adm1n1strat10n s proposed budget, not the -~

>

. ;' total of requested approprfntlons in the budget. As in . , .
previous years, OMB did not publlsh total requested N
. appropriations. =~ e . . ¥ T : .
AR & ‘ -' e hd

. 13/ FHEO “which recelved a hlghgtéFY 83 approprratlon than the
: admlnlstratlon recommended, would lose $287, 000 uhder the

. proposed FY 84 "budget., o - _ T _
- . 14/ When the Division's’ proposed approprlatlon is adJusted }f
uslng the Congresslonal Budget Office formula, it would haye.
- 7 approx1mately $1'4 million more id actual spendlng bower under
the proposed budget than.1t had in FY 80. ,

15/ of the 52 positions the Division has lost since FY 80 15-
‘would be restored. .
N N foe . .< v
16/ Thlb est1mate, like others in this report is based on a(' ‘ P
Congresslonal Budget Office formula developed for the national .
- economy and Eherefore, should not be taken as an e;act figure.

N Pa,
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‘ .
. : < . ’
staffing strength wouldr remain unchanged. 17/ - 4
Civil.pights enforcement pgoblems cannot be resolved simply
-by'increasing funding. 18/ Withbut-commitments to strong

Federalkledﬂershlp and eff1c1ent management, addltlonal runds
[ T . .

may- leave sucﬂ problems untouched Slmllarly, dé’llnlng
resources do }ot neqessarlly mean such problems will grOW' )
. .
worse. 'T_‘t isdwhy,it 1is pecessary to look beyond‘budget
figures fo the activities they support, review them against
<Moutctanding needs, and, on ‘this basis, assess the adequacy pof
. L ) B a \ £+

proposed resources. -Such assessments must, be tentative.

. L
-

v ¢

Avallable performance_;ndlcators often do.@otey1eld§suff1c1ent

informa€ion qngeffectlveness, and data on th% extent of
“discrimination problems are ‘very incomplete. 19/ ‘Current
. ¢ " ’ '

demands, moreover, do not always pregictqfuture workloads

accdrately. 20/ Factors less dicectly related to resource’

- ;
. . . - '

— - — ) '
17/ - The Health and Humgn Serv1ce Department's OCR would lose
15 posit ons,'the same number the C1v1l Rights Divisioh would *
gaxn.

- . LY
. .

18/ FY 82 Budget Statement, p._47;”Clarenee Pendleton, Jr:;
""'Statement Releasing The Federal Civil Rights Enforcement
Bhdgetﬂ Fiscal Year 1983," May 27, 1982, Pl @

19/ Inadequacxes in. these data ‘limit civil rights enforcement,\

as well as budget and performance assessments, because agenc1es
cannot effectively target compllance reviews; technical
assistance, and other types of ‘interventions they initiate
without .a clear overall picture of compliance problems. .For
concerns about resource and Pelicy limits on civil rights Yata
collectlons, see chaptersg 2, 3, 5 and.7. For the need to
mon1tor this area systematlcally, see chapter 7. .

20/ In several of fhe reviewed agenc1es, for example,
complalnts dropped off sharply after rising for a number of
years.. Their workload. prOJectlons, therefore, proved

1naccurate.

A . Z | ‘ ,‘1_;i’1- : . ‘231J3
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s

.

- ey demands also may affect perﬁorﬁance,significantly. Policies i

v-purspédcby“thegjdséige'Eepargmgn;,,fbr example, esfqbiiah key..‘;

o -

-civil rights enforcement trends.that shape othér agercies!.
activitiesg and- their results. s v L

. [ S / .

) £ % . i . . .
General conclusions, about Federal civil rights performance
et ‘ AN ‘v.""" /.- : s ; "\ : .
ané“plans also are Flfflcglt to make because* agencies'
e L. w : L o s
. s - N

<

.established obligations, procedures, actual and expected
. . ] - L} - s .. - . [
;o . c,

workloads, and’pther igportantfiactors,'includin leadership.

“ . /
. . da . \-'&' ’ / o ’
'AQSuch-dbnc1u81ons% therefore, cannot apply equally and in the
c ' ) & L S - ©
same manner to every aggncy'teViewedr They, ne%qrthe&ess,qmay
. . - ‘ . e

provide a useful overview of the adequacy dhdl§ses.of Federal

- . A e . A s
P » T e T~
civil rights enforcement resources. ° | - /Q, -
. .o . e A ;A .
. " 3 o

P .

streamlined .procedures, enhanced staff respongibilities;

.9 . ; . . I

h ) ; ’ . - ’ -l B .
stricter performance standa;gs, and reorganizations to
2./ : s
functions. Since these generally still

eliminate.overlapping
. " ’ ] $ N . . ¥ . '
1 are in the planning stages or barely under/ way, their results
¢ ’ - [} ‘. o ' . . -
a .(\“‘ '/ \ . -

cannot -yet be assessed. 21/ Some, howev%r, hold out the

.

!

> q.'.‘ T “ _'/’ ’ . ."‘
. . K . - N ,/ .

— 2 2

/ prospect of concertrating resources ﬁofeﬂeffectivély%‘gg/_

=21/ Prelianacy'evaluétions also were/%ampéréd'by:inadeguate

. information. 6 See,” for;example, discwssions of &xpedited
complaint resolution procedures adopted by the QCRs in the
Dep;rtm@hts of Education and, Health and Human Services,
chapters 2 afd 3. Information ne¢ded to assess the qualitative
results of hew approaches alsa was ‘.lacking. B
gg/' For an example of a promising initiative, see .the
government-wide complaint referral rule developed by the

responses to budgetary constraints differ acébrding to their ...

i

N . . . @ R -l e e
. All agencies report efforts to increase eff1c1ency, such as

‘Justice Department and EEOC, cited in chapters 6 and 7 of tKis,

report.. , o ST 914:
I ’ . . R . n

v

[
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Others, seem unmealistic or auggeet'tnat.leﬁels of activity may
be'increased at the expense of tnorougnneSs.oggf,
However warranted,mincfeased.ef}iciency seemsvunlikely to
comuensate adecuately'for &eclining resources. Recent-
- .

. ’, B 4

* 5 - '.: 2 M >~ ' . . ., .
performance and plans  of the agencies reviewed indicate °

pPersistent and, in some areas, growing problems. Improvements

RN}

- proposed FY §4vbudéetaand the priorities it feflectaa5 .

* new compLaints,.agencies,often have been unable to meet

Loz . . , [

Ty Preoccupationd%ith individual discrimination complaints,

for example, has been a longstandlng problem. Faced"with‘large

e

backlogs of accumulated old comp1a1nts .and mount1ng volumes of

1

complainants' needs for prompt relief or commit eé9ugh

Y
-

1/ . . e s ' :
resources to more effective agtivities, such as efférts to

-

‘ 3 .o 3 ’ » . c. 3 3 a3 . 3
eliminate widespread patterns and practices of discrimination.

»

set: in motion have been limited and could be reversed unden.the

L4

.Declinini/phmplaint'receipts have helped alieviate this problem‘

in some ‘agencies, 1nc1ud1ng the ‘OCRs 1n the Departments of

Educatlon -and Health and Human Serv1ces and OFCCP . 24/

1

Increasingvcaseloads and diminished resources in.others, .

o

-
“

23/ For questions about the feasjbility of- prOJected 1ncreases,

in act1v1ty, see discussion of FHEO plans fof’complalnt

* investigations and compliance rev1ews,»chapter 4. For

compromises in thoroughness to increase activity, see
discussions of scaled back rev1ews by the Health and Human
Services Department's ‘OCR,. diminished results of OFCCP =
compllance reviews, and ‘adverse effects of expedited. complalnts
proce§sing on EEQC 11tlgét10n, chapters 3 5, and 6.

24/ Agency staff and members of ¢ivil rlghts organlzatlons
have various theorles about this decline. Further research

"would be required to develop a reliable explanation, however.

Lo 215 .
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however, . have h1nderPd recent. efforts to resolve it. 25/

Such problems would be aggravated under the proposed FY 84

. . . '

budget not only by 1nadequate stafflng, but also by reduced
PR~ ¥ B /O

.fundlng for State and local ‘enforcément agencies to part1c1pate

B\

;
s

P

. -
in Eederal complalnts'processlng as Congress 1ntended. 26/
mPlans to* encourage greater &tate agenCy 1nvolvement in Dcher .

areas already have been scaled back or delayed by lack 8f

! &
funds. -Desp1te the cons1stency ‘of such plans with current .
R . “ 2 . - : §

s - adminiatration pollicies and the importance of ‘State agency ¢
. ) . - < . . . ,
. complianée activities, the proposed FY 84 budget would®provide
a . . - 'S -

a4 . -

no additional funds to support them. . - . .

’

. - Compliance’ reviews to correct widespread gerious 5
i a . .

o

discrimination problems have incredsed 'in.some-areas as staff .

' - ’ "t
e . « .. .

losaesihavezbeen,offset»by“declining complaint receipts and,

perhaps,'management improvements. The Education Department's

Loy . s

kf:‘ . -, . 0 .
S5 Ly

25/ See, for example,jzlscusslons of perélstent problems in -
_ FHEO complaints processing and EEOC ‘efforts to eliminate its
- .backlog of complaints received- before 1979, chapters 4 and 6.

26/ |Title VII-of the Civil nghts Act of 1964, prov1des for
deferrals of Federal actlonxon employment complaints to sfford
St;;e and gocal agencies the time to remedy’ the discriminition
under State and local laws.:- 42 U.S.C. §§2000e~5(c), (d) (1976
Q/Supp. V.1981). The statute also provides for Federal funding
‘of ‘State and local agenc1es to enable them to assist with
enforcement of Federal law. 42 U.S.C. $§2000e-8(b) (1976). .
/T1t1e VIII of the Civil Rights Act of 1968 contains similar -

- 7/ provisions for housing discrimination complalnts. 42 U.8.C.

;  $§83610(c), 3616 (1976). .For problems resulting from-reduced

/ funding for such agencies and lack: of Federal staff to oversee

them, see chapters & and 6. Congress also has asslgned States
a role in-resolving complaints of discrimination in most health

" and human serylces block grants. Omnibus Budget Reconciliation’

. Act of 1981} 42 U.S.C. §§300wz7, 300y-9, 708; 8625, 9906 (Supp.
: v 1981). For delays in implementing the block grant
- requlrements, see’ chapter 3. L
| P 210
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Oéﬁg for example,;began SOnpercent more reviews in FY 82 than:'
. . . _ , _ IR
in FY 81CAna probably maintained if not exceeded this enhanced
| 1eve1'fn Ff 83. ﬁl; In otner'critftalfareas%;bonener,
; —1nvestagatlons of\dlscrlmlnatory patterns and practices have

[

dec11ned;' In some, they have become v1rtua11y negllglble._;For

<
~

example, in FY 82, desplte ev1deace of w1despread hous1ng ’

O \ *

dlscrlmlnatlon, FHEO reylewed JUSU 2-percent of the proJecta

\g ‘ " g oo

whose civil rlghts comp11ance it must oversee.. In the first

half of FY 83 it began revxews of fewer than 0. Thpercent.

. »
LY

*Some agencies that have increased'rev1ewa, mbreover, are
‘\ I4 f

ach1ep1ng less correctlve actlon thanaﬁn the past. 28/ Other_

types of rev1ews, such as preaward rev1ews to prevent Federal

wy

funds from flow1ng to dlscrlmlnatory activities, also have been

b .

°

reduced.

., Such effective activities.- would rema1n limited and perhapa

dec11ne under the proposed FY 84 budget, leaving. 1arge—sca1e
b

-

]

discrimination problems unresolved ana\shlfflngwthe enforcement
9. . a

buxden ‘to victims of ‘discrimination who can ‘ill-afford private

P : x . » &

4 . . : * . . . ’ -

o>

-
¢

27/ This 1ncreased effort 'however, s£111 covered only 8
percent of the instit@tions the agency had good reason to
‘ believe should be 1nvestlgated for serious v1olatlons of maJor
c1v11 rights” requirements. ) ) Yoo

< A
S N
t

28/ See dlSCUSSIOn of reduced 'OFCCP conc111at10n agreements
and financial settlements, chapter 5. Seé also dlscusslon of
" limited remedies achievable through nairowed reviews. initiated
by the Health and Human ‘Services Department‘'s OCR, cbaptef_3.
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su1ts ‘to secure their rlghts. 29/ To this extent, the proposed
w i ;:-\',‘- -

budget would fa11 to. support basic obJect1ves of Federal c1v11
- * -

. . . " . . ~ . 4

- : . . . - N e

- ¢ <t

L d
-rights laws.

Technical assistance to encourage veluntary civil rights
N . . . “ N *

. )

A} -

compliance‘has.been limited\aS'well. Some substantial efforts
}'. - .. * .‘ . '

'to‘clarify compliance,obligations and inﬁorm'protected :

v 1nd131duals of ‘their r1ghts, 1n fact, have been v1rtually
declmatéd by budget cuts dur1ng the 1ast several years. 30/
- - _ v

7’\Xlthoﬂgh 3 agenc1es dlscussed here report plans to 1ncrbase

-~ =

techn1cal gss1stance in FY 84 and a fourth promises a "gizable"
\ . 9 .t

—t

£ . -

program, they would receive no additional resources for this "
punpose. Theya'thus,-could not launch vigordus programs to

: e . )

1mprove awareness of civil rights requ1rements w1tho§% furtherr

-,

.

- -

11m1t1ng othér act1v1t1es t:/y must conduct to fulflll the1r Ca

3

statutory enforcement oblig tions. o e L

e : . ~ Ce T - Lot
Finally, activities to eliminate inconsisténcy.and - =~ .

Sa b T

- \—-r\ o . N
duplication in Federal civil rights enforcement have been

Trhe— L ’ . . ]
-, . d o 4

severely restricted.. FHEOC has taken no -action to_carry'outVits~ ..

. v 2. o . ) ' ..' ) J( -
coordination responsibilities. Other coordination agencies
.. . . . N . “ a >

have had. to scale back or postpone initiatives at least in part _

’

. -, - ”»
- - . [
A . - .

KN . . L -

29/ For partlcular concerns about the burden Bﬁrne by private -
parties due to 1nadequate IRieral ‘government efforts, sge
.discussions of changed enforcement policies. by the Health and "
Hbman Service Department’'s OCR and yoting rlghts enforcement by
‘the “Civil Rights Division, chapters 3 and 7. See also.
discussion of limited 11t1gatlon by EEOC chapter 6.

a,

30/ See dlacus51on of techn1cal ass1stance prov1ded by OCR in
the Department of Health Education} and Wélfare and

subsequently in the Department of Education, chapter 2. v ..

e . R18 -
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beos auae nljgl were avatlable fog only a few pressing tasks. As
4 teanlt, atandardized investigation tools, recofdkeeping
tequitement 5, intormation sharing systems, End other procedureés
£ enmule egtorcement resources are used efficiently and
wilhout impaaing undue burdens have not been deve loped. 31/
et FY B4 cuurdinntiup plans, many such procedures still
wiuld be lacking.

Rudpet restrictions are not the only factér limiting
cffective ¢ivil rights enforcement{ Coordination, for example,
4leo ham been undermined by Civil Riggts Division efforts to
reduve compliance requirements in establishing consistent
enfotvement of aection.504 préhibitions against handicap
disctamination. Indeed, the Commission believes a wide range
~{ tederal civil rights enforcement .efforts have been
jecpardiged at lenst &8s much by Division policigg as by recent
resource constraints.  Although thehbivision has shown strong
vommitloents in some areas, such as criminal éivil rights
prnameuliuna; in others 1t has sought to restrict both thes-
scope of Federal civil rights‘prptections and required remedies
for discrimination. In choosing to adopt narrow

saterpretations of Federal civil rights authority rather than

. . i ’ . . A
scekxing to confirm bvoad suthority, it has reversed enforcement

31/ For delays in plans to develop such procedures and other
Timited leadership activities, see discussions of coordination
by the Hezlth and Human Services Department's OCR, EEOC,‘ang
the Justice Department's Civil Rights Division, chaptérs 3, 6,
and 7. ‘

\ | «) o j iZ?lJH
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‘preferences, increased budgets alone will not achieve the

+of obligations and activities leading to  this increased

(Rights, June 2

216 -

policies pursued for nearly a quarter of a century by

‘Republican and Democratic administrations alike.

\\‘ Because enforcement efforts have narrowed thrdugh such
& . .

complex interactions of resource shortages apd policy

A
>

objectives of Fedéral civil rights laws. Major agencies'

_recent performance and plans, howewer, indicate the

admf;istration ahd Congress carefully should consider the need
. ) o - S,

for increases on a case-by-case 'basis. Through analysis of

particular agency obligations and indicators of agency

~

capabilities to fulfill them, resources can be appropriatelyw«

adjusted and targeted to improve civil rights enforcement. An 1

Y

“ .
_outcome of such analysis is exemplified by the larger FY 84

budget Congress has adopted for the Education Department's
. %

OCR. 32/ .
. . . a C ’ .
Several agencies reviewed for this report suggested their
resource 1eVels“Were‘just%fied because other priorities compgte -

with civil rights enforcement and ;é;t—cutting has been greater

~

in some other areas, a view also advanced by OMB. 33/ The

-~

32/ Rather than cutting this agency's budget, as proposed, the. ¢
House and Senate have agreed on an FY 84 appropriations b;}l

that would provide a $4.5 million increase. "H.R. Rep. No. 422,

98th .Cong., lst Sess., 129 Cong. Rec. H8466 and $14310 (déily

ed. Ogt. 20, 1983). For evidence of”the detailed consideration

.

support, see S. Rep. No. 247, 98th Cong., lst Sess. (1983).‘ "~

33/ Monroig Letter, p. 2; Reynolds Octcber Letter, p. 1;
Michael J. Horowitz, Counsel to the Director, OMB, letters to
Clarence M. Pzggleton, Jr., Chairman, U.S. Commission;on.civil
1982, p. 2, and Aug 27, 1982, pp...1-2.
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Commission, however, believes civil.rights enforcement is a ¢

,

uniqueLFedéral obligation. grounded in a history of .

discrimination and 'established constitutional and $Eatutory
I ' . e = .
commitments to oveicome it. Therefo;e, while the Commission

-~

) S - _
recognizes the need to control Federal spending, it does not
a‘ . - .

‘ . r
believe budgets to carry out these commitments should be

-

controlled by economies impdséd in other areas. gé/ The better
. < T e 2 [ . ; t ’
measure is whether such budgets adequately support strbng

. >

\,

‘e . . . e . &
efforts against persistent discrimination.

. . f‘ ) ©
Deficient Federal civil rights enforcement is not a new

L

problem. (It grows more urgent, howevef, as vital promises of

equal opportunity remain unfulfilled, shaking faith in this

Nation's guarantees of liberty and justice for all.

/ , ~ .
§ . %)
. ér -
. o ;
L/-
’ X .
: . R v o
” o .
IS [N /
. . .

34/ FY 82 Budget Statement, pp. iii-iv, 123. ’ ‘ -
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STATEMENT“OF CLARENCE M. PENDLETON, JR. ON FEDERAL'CIVIL RIGHTS
COMMITMENTS: AN ASSESSMENT- OF ENFORCEMENT RESOURCES AND
PERFORMANCE. . . _ ), g -

» !

F It 1s 1mportant .to state for the record that thlS report
. has ablxmgggn prepared and published in this format since .

Pregident agan took office. All comparisons in thlb report

are! based on a benchmark of 1980. - 1980 was a very unusual

- §ear. . It was an electiQn ‘year, and we all know that<e1ect10n

“years produce higher tham ustal budgets. It was also'’a year
- that America suffered, an extremely high inflation rate, more
~  than 12%. To compare-1983 budget allocations-with those of

1980 is faulty no matter what deflators are used to offset the

d1fferences. ‘ ' j - ? .

. My basic criticism of this report is that it w111 be
‘interpreted by some as an audit of federal\expendftures for
civil rights enf:-rcem . It is not an audit and even the'.

'~ . staff at the Comm1881on id honest—enough to\admlt thatrthey are
unable to perform an audit. The limitationms prevent1ng such an
aud1t are a lack of staff capability, resources and time.

. -

Con81derab1e time has been spent by staff ana1y21ng what
they believe will happen and measuring dlsparltles in*'staffing
patterng and line item budget dollar amounts; but, ——and 1

. stress.this .point--no Sustained research has been undertaken,
- certainly no rigorous empirical testing, to Jusélfy the .
original aSSumptiQn.

.The introduction states that cut backs cannot, be offset by
improved management techniques, cost-effective 1nvest1gat10ns
and better coordination. How can this Judgement be made
'without performing a cost benefit ana1y81s? It is my firm
belief that en&orcement effectiveness can onlylbe measured by
an analysis of results. : _ /

No mentlon is made of the fact that' of the six agen01es
studied, all except one are headed by Reagan app01ntees who are
members of protected classes. ILf the situation were truly“
untenable would they lie? The report leads .the reader to

N bellegg they might. I find this truly objectionable. - I
' believé the men and women who head these agency civil rights
divisions would scream loud and often if they were forced by /
this President or any member of his admlnlstratfgg\to ignore /
civil rights abuses and curta11 enforcement. '

7

In fact, the only hard data in the report, the number,of
complaints, ipvestigations, comp11ance rev1ews, 11tlgat10n,
etc. prepared by each of,the six agencies atudled is relegac..d
to footnotes and -letters in the appendix. Fhe body of the
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report contains little or no empirical~data. It is filled with
"the notion of ,fome vague standard about what could be achleved

"with unlimite resources. 4 .

'Fi;ally, I wouid like to propose that this agency find the
resources for designating a model that would fairly audit civil
rights enforcement effectlveness, p611c1es and programs. Are.
this President‘'s policies and programs tantamount to a rollback
in c1v1k rlghts.enggrcement’ If an audit determines that there

‘. is a rollback.in c1v11 rights enforcement, I would not hesitate
“to challenge this admlnlstratlon to change- 1ts programs and
policies. However, I am unwilling to do this w1thout hard data

to support this chaqge.‘
3

- ~
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STATEMENT OF MARY FRANCES BERRY, BLANDINA CARDENAS RAMIREZ
JILL!{S. RUCKELSHAUS, AND MARY LOULSE SMITH ON FEDERAL CIVIL
RIGHTS- COMMITMENTS: AN ASSESSMENT OF ENFORCEMENT RESOURCES AND
PERFORMANCE - ' ' e

=
. ‘ .
) As this report indicates, the Commission has evaluated and
4 : .

pdélicly'commented on Federal civil rights enforcement Budgets

for many years. The Commission's interest in determining

4

whether Federal civil rights enforcement resources are adequate

and properly used is longstanding. The form of its assessments ‘

has varied but not their purpose. We believe the Commission's

independent analyses ere important because they can address ?

. : . - . . P
enforcement needs without compromises for competing priorities.

Similarly, the reporﬁ'follows past Commission practice in
evaluating.enforcemeﬁt perfopmance and budgéts without regard
to personal characteristics of-egency heads. A; in the past, g\\‘
.our evaluation is in no way-dependen; on éucﬁ factors.

We believe the report is a balanced, thoroughly
_profeseioﬁal study cdﬁducted according to established-research
proce;ures and careful reviews for accuracy. Ifs conclusions
amply are supported by the data presented. The staff have
shown therr usual consc1ent10usnes§ ;n apalx?ing,vand'inclueipg

P

whete appgopriate, the views of the affected agencies.

!

P | S ; | é?zeel




. " 'APPENDIX A

& .
In Juhe'1982, the Commission issued The Federal Civil
Rights Enforcement Budget: Fiscal Year 1983, an evaluation of

o2
© ey

proposed FY 83 appropriations for Fgﬂéfalucivi{ rights

Lo enforcemené. The Office of Managément and Budget (OMB)

| ijéctgd\to thé"memission'g cohélusions, particulérly ﬁhose
regarding’ tqtal eﬁfﬁrqément‘spending. This renewed.an earlier
exchange°reg;rding.the reliébility and ?ppfbpriate
linkerpretafion'of OMB~9;&11 righ;s:bﬁdget data; The continuing
éorrespondence initiated by the‘Qommission's 19§Z‘reporf is

reproduced here. .
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June 25, 1982

Honoraole Clarence Pendleton, Jr. : .
Chairman, 1.S. Commission on Civil Rignts I
1121 Vermons évenue, N.W. g ' '

"~ Washingjton . 20405

b -
.{ -
Dear ﬂr. Pendleton- o e

“The media, in reaortlnq on. tne Commlsblon s Reporu entxtleﬂ e .
"“Federal Civil Rights Enforcement Budget: Fiscal Year 1983"

. ["tne Report"] have noted your doubts aocout the conclusion that
the Report . demonstrates a lack of Administration commitmentsﬁ/
civil rights enforcement. Your doubts were fully warranted I

..~am troubled that OM3, as .the President's budget agent, was not
afforded -the opportun1ty to review and respond to the Report
prior to its issuance. Had OMB begn. glven such an. ooportun1ty,
wnich I understand has been extended in the case of prior
Commission reports, 1 believe that many of your doubts would
have been confirmed.

F1rst, the Report's central assertion that total Federal
expend1tures ‘'on civil rights activities have fallen since
FY 1980 is flatly incorrect. The Special .Analysis "J" -figure
for FY 1380, on which the Report was apoarently based, includes
spending for non-civil rights activities that, in the interest
of accurlate reporting, the Administration excluded from the
. FY 1981~ 1983 totals, For. example, the Administration
eliminated the past practice of. reporting all agency “upward’
mobility" expend1turea (most of which were employee development
expenses) as civil rights exgend1tures. Deleting those .
expenditures from the total for FY 1980, as ‘they were excludnd
 from the totals for FY 1981-1983, shows that civil rights
expenditures as reported by "agencies have actually increased:
FY 1980 - $511 million,~
FY 1981 $520.7 million
FY 1982 - $522.5 million : . .
FY 1983  $531.4 million: ' ' .

228
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“%oreover, decreases in reportad c1v11 rlghts exoendxtures were

_largely limited _to agencies with only "internal EEO" .
respon51b111t1es. Resource ‘figures for internal EEO are - -~
inherently" "soft", because most 1Htennal EEO programs, unlike
most external enforcement programs, are not line items in agency
budgets, and because many personnel perform EEO functions in
~addition to otner duties.(e.g., »ersonnel). Internal EEO data,
therefore, are enormdusly susceptibile to inflation in given
years by’ agency managers, thereby making the oaverall ‘resource

‘ﬂlgares séd in the Report inherently unreliable. For example,
internal ZEO estimateés were largely responsible for the
suspiciously large increase in civil rignts expendxtures
renorted between 'FY 1979, anda 1880, from $464 million o $553
million, an 1ncrease of 19% that was reported dur1ng an eIectxon

. year, .

- R » . .

. Second, the Report's analysis is frequently selective,
1ncon31ete,.and misleading. The statement that civil rights- }
expenditures declined from .09% to .07% from FY 1978 through the
President's proposed pudget is a prime example. Federal outlays
are Ariven by factors such as entitlements, 1ngerest on debt,

.-and national security needs that make it impossible to guarantee

unta .allocations for civil-rights or any other spending
rograns whose: levals. are not fixed by law. Simply put, while

;total outlays over that. period were increased by $309.3 billion,
that figure was exceeded by increases in payments to ‘individuals
~{3ocial Security-and other entitlement .programs) ($153.3 ‘ v
hilliOn), interést payment increases ($61 billion),. and national
deferise increases ($115.9 billion). All other spending declined
from $101.3 hillion in 1978, or 22.5% of total outlays; to $74.3
billion, or 4.8% of projected 1983 outlays. Indeed, due to the
rapid increase in spending on entitlements and 1nxerestlisqcb
expenditures declines ejually sharply as a percentage of
domestic spending along (excluding defense): from 29% of total
FY 1978 domestic outlays to 13% of such outlays in FY 1933.
Thus, in comparzson ‘with discretionary programs as a whole,

. civil rignts prograns have clearlv heen favored. 1In fact, it is
apparent that this Administration has accorded a higher prxorxty
tc civil rights activities:.

<

Civil Rights~£xpenditures As a Percentage of Domestic
Spending for Purposes Other Than Entitlements and Interest

‘N

L]

FY 1978 " : 4% 0 @
3 > FY 1980 .3% '
. FY 1983 ° : 6%
’ -
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I am encloblng a copy of Table 2, Composition of Budget Qutlays

» in Current and Comstant (Fiscal Year 1972) Prices: 1962-85 from

W

the F¥ 83 Budget in Brief, which -details these trends.- As the
following chart indicates, the programs-discussed in the Report
fared -exceedingly well in contrast to all ather non-entitlement
domestic outlays. This is true even for OFCCP, the only pvogran
that was sabs tantially reduced over ‘the FY 80-83 period.

, leference setween 1980 (Actual) Exgend1tures and
Prooo;ed\4983 Exoend1ture _ o -

Prograin : - L % fotal Dollars

JCR . (ED) - ; T =33

.OCA (HA3) o T . +2% \

CRD (DDJ) | P +24% e

QFCCP (DIL) o C 163 - »
2EOC e .. +15% e

:i%ally; the R2port's basic premise, that Federal expeniltJrea
for given. social objectives are an .index of either progress or
comnit:nent,. has been Jdiscredited for sSome tiame and is no inore
valid for civil rlqhts than any otner area of national concern.
As the Commission’ its2lf has documented (in. repnrts rangingy from
the multi-volume Federal Civil Rights Enforcement Effort of 1973
througn the.Report itself), Federal c1vil rights ‘programs have °

"too often bea2n characterized oy absence of ygoals and _planpaing,

poor management, and general inefficiency. - Moreover, the
oroblems that the Administration inherited in the agency »
projrans dlscussed in the Reéport furnish particularly persuasive-
evidence that conmltment can He more accurately gaugod by
effort: to 1morove ‘program effectiveness. -

For exanple, as documented in the General Accountlnq Office's
recent report, "Continuing Financial Management Proplemns at the
£qual Zmployment Jpyor tunity Commission", tne BEOC 'has nd

- effective - system for <now1nq how much it soends on a day to day.

basis. GAO noted tihat the EROC's financial management -problems

~alone: could result in underestimating the availability of funds

and "...unnecessary cancellation of programmed activifies,
slippage of rejuired programs, and even’ job losses for agency
employee'" -

Indeed, the sever1ty of . the problems at the EEOC prompted
Senator Hatch to observe that "This Admlnlstratlon anﬂ this
comnittee have been criticized for lack of commitment td\clvil
rignts, yet the record speaks otherwise,.. Because we ask .
critical juestions ... and take the studies of GAD seriously, we

N
oo
Cu
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are accused of bexng anti-civil rxghts. I must questlon whether
‘those who criticize are also ‘the same as those whq would allow
the conditions which the GAO revealed at EE0C- to. continue.and
theredy.deny the services to the- people who heed the assistance
ffom which_.the agency was created.
The relevance of Senator Hatch s questlon clearly is not limited
‘to- the SEOC. Ine Report's equation. of increased expenditures
with increaszd effectiveness could have the effect, if adopted
by this Adm!nxstratlon, of exempting the programs discussed by
the Repnrt ‘rom the management evaluation and 1mprovement now
beinjg effecteﬂ by this Administration throughout tle Government.
As Senator Hatch forcefully pbserved, such. an’ approach would be

decedtive to thne vory persons whose rights .the programs are
meant to. secure. . <3 '

I reemohaﬁzz° my dxsaop01ﬁtment that the work of the Commission
staff was not made subject to OMB view prior to its public
release. _ _ o

. The Comnmission has the opotential to aid in id€ntifying and .
correcting shortcomings in the Federal government's'civi; rights
efforts. That potential is not.likely to be'realized, however,
by the. unreviewed -release of data that may ne1ther be correct
nor relevant. '

I.believe that further. d1scuss1oa is 'in order and lonk forward
to speaxlng with you on these. important - matters.

- |
Very truly yours,

]

.o Michael J. Horowitz | 5
Counsel to the Director <~

&
¢
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UNITED STATES GOMMISSION ON CIVIL RIGHTS -

-

1
P
.

- . : -Vashiugwu, D.C. 20425 -
® r
i o ‘ - .
AUG 1 0 -1982 L N - T B
. . : X | . - . i - . - A
. Mr. Michael J. Horowitz . d

Couasel to the JDirector

Office of Management and Budget . v
Washington, D.C. 20503

Déar Mr. Horowitz: ‘ ‘

. - . . . . ~.‘ %

' As you asked in our meeting and your June 25, 1982 letter, I have reviewed
your comments oa our May r;port on. the Federal civil rights enforcenment
budget for fiscal year 1983. "I am enc¢losing for your information a

detailed memorandum from/the Acting Staff Director that 1 believe
addresses those concerws appropriately

1 was delighted to meeg with you last monkh and will be glad to hear from
you further -on tﬁ1s or \any othetr issue of mutual interest.

t LY
Slncerely, J
PENNY, : . . | £
CLARENCE M. PENDLETON,.,JR : , 3
) Chairman . / o

v
Enclosure . B : . -

to—

234 oy,



"and of the Office of Management and of Budget on civil rights budget

} ‘ UNlTED STATES COMMISS!ON ON CIVIL RIGHTS | \
‘\‘ VkSHlNGTOﬁ D. C. 20425 '

Aus {10 1932 ) " K o - - : .STNFFDRECiOR

S

MEMORANDUM: TO CHAIRMAN PENPLETON S A
FROM: JOHN HOPE III a’é . : .

7 Acting Staff - Dt?éctor : A o | . -- U

SUBJECT:. Response to Michael Horowitz on Budget. Report : I B

Staff has studied the points raised in the letter of June 25, 1982 from .
Michael:Horowitz, Counsel to the Diréctor of the Office of Management and
Budget, to you about’ the Commission's recent report, The Federal Civil

Rights Enforcement Budget. ~iscal Year 1983. I hope this clarification

of ‘the nurpose and scope of che report will be helpful and that we can

follow it up with more effective liaison between staff of the Commission

matters and other issues of mutual concern. . e

- Mr. Horowitz's letter states that_the Treport's brief,introductory .
_ treatment of overall trends in Federal civil rights enforcement spending

is inaccurate because it is based on inflated fiscal .year 1980 data
‘published in OMB's Special Analysis J (Civil Rights Activities). More
Specifically, it notes that .the decrease in total civil rights spending

" gshown in the Special Analysis tables reflects OMB's exclusicn of

~

expenditures for "upward mobility" programs, not ‘an- actual ‘decrease in
spending for civil nights activities.

Footnote 10 of our budget report notes that Special Analysis J data have
not always been reliable but that we used them because they were the*only
scomprehensive data readily availabie. We were somewhat surprised to learn

‘that OMB used a new method in the fiscal year 1981 Special Analysis for

calculating prOSpective expenditures without recalculating ac¢tusal fiscal
year 1980 expenditures accordingly. Ad-justing our figures- to take account
of this difference, however, does not alter our conclusion that spending
for civil rights enforcement has not kept. pace with inflatioi. Using the
totals provided in his. letter, vwe estimate that the proposed fiscal yeat :
1983 budget would represent a loss of about 18 percent in actual spending
power for civil rights enforcement since fiscal year 1989, compared?to N

. the nearly 25 percent decline we estimated based on OMB's published

_would skew multi-year trends- ‘guch as ve. reported’ since any" lidbility to.
“‘inflation would a.ppear to, be a constant fac(tor.

totals.

2] N - -
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The OMB letter argues algso that thd decreases in civil rights enforce—= : '
ment spending reported in Special Analysis J reflect mainly reductions in .
reported spending for “internal EEO" programs, rather than extemal ‘eivilk o
rights eanforcement. ‘The letter suggests that internal EEO data are A

>

;;gspecially iisble to exaggeration and, thus, to result in exaggerated

totals for. previous years. It is not clear to us.that internal EEO data
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Ve agree, by the way, that internal EEO activities should not be lumped
together with activitics to enforce civil righis compliance outside the
Federal sector. We have recommended repeatedly that agencies be required
tn r=port theu separately. Since revised Circular No. A-11- =33 reflects
thi: recomzendation, we were disappointed that ¥ -ecial Analysis J for
fiscal year 193] dzd not yield more refined data,

%ot knowing what cocparisons Mr. Horowitz mad-, we cannot respond in M
detafl to his statement that decreases were concentrated in agencies with
snly Internal EEO responsibilities. Taken alone, such decreases,

however, ray be cause for concern because agencies'need adequate

resources to iaprove opportunities for minorities and women inethe

Tederal work force. Our 1981 study of equal opportunity in the Foreign
service, for exaople, suggested that additional resources might be
neccssary to carry out State Department plans and our recommendations to
corfect underrepresentation of minority and women Foreign Service

oificers in middle and top-level positions.

Yx;tual!y all the agenaies identified in Special knalysis J tables,

Lowever, hive c¢i- ' rig.ls esponsi%ilities beyond sinternal EEO. We are
concerned {{th net reporting expenditures tc carry them out.
Turfther, as Mr. itz acknowledges, budget cuts have extended to some
gﬂﬁhﬁ’ﬂﬁ vith rajor external enforcement responsibilities. Indeed, when
~lattor ts takea {nto account, all the agencies we studied in dctail

'4vr lust rescurces since figcal year 1980.

Hia mecond point about vur report is that it presents civil rlghts
eaterceeent cxpenditurgs as a share of the total Federal budget, rather ’
thas aw a share ot thé budget for discretionary domestic spending. Our
maln jpuint, aw his own analysis shows, is that civil rights enforcement
sccovnts for a tiny fraction of }ederal spending. This point properly is
miyse by cosparing civil rights outlays tc all other outlagys. Further,
discretionary dosestic programs are not the only budget items at
tefiect priorities., We belleve it would be misleading to place outlays
st civil tights cnforcement in 3 context that excluded other ma jor
(tictiftica,

MeL Horewitz's tnird potnt {g that the Commission equates Federal
capengityren, inatead of efforts to iﬁlreasc effectiveness, with civil
rights propress or commitment. On the contrary, as you madé clear in
teleasing the repurt.,cxvil rights enforcement problems cannot be
cufiected adowply by "throwing money at them,”™ and we fully appreciate the
teed Lo cant.xl Federal spending. Further, the agency-by-agency analyses
ttat cunaticute the builk of the report focus on the adverse impact of
Ceclining rescurces op*effective enforcement activities, including
tecently authorized coordination activities that can prevent wasteful
¢uplication and {nconslstency. They also show that agencies plan further
tutbecks §n such activitien In filscal year 1983. We, thercfore, clearly
Lased oul concerns on apencles’ performance indicators and program plans,
aet ometely uo o gross spending levels.
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Commission staff remains concerned about management problems in civil--
rights enforcement and believe that improvements are necessary- and
possible. We also will continue to explore more cost-effective
alternatives for promoting civil rights compliance and hope our
conclusions will assist the Administration in improv1ng enforcement
programs. As you stated in releasing our report; however, alternative:

methods “take time to develop . . . and must be ca'efu]ly evaluated '/,
before they are put in place.” °

In’ response to Mr. Horowitz s disappointment Chdt this report was, ‘not
subjected to OMB review before its release, let me note again that the
data it presents were drawn from OMB's published ‘budget documents and ‘
official agency documents. Where queSiions arose about the latter

- sources, we sought confirmation, but we saw no need to-question OMB>§\\_,,/
data. Information in the report was “closely checked against ‘sources to '
ensure accurate citatiofi. In many instances, we ask agenciés to review
the accuraldy of facts (though not interprétations) contained in our
reports prior to publfcation; we have not considered that necessary in
our reviews of either the_ﬁiscal year 1982 or the fiscal year 1983 budget.

In the past, we have attempted to help OMB improve its civil rights
budget documents. I am attaching for your information copies of three
‘letters that demonstrate this effort. OMB did not ‘respond to any of
these letters, including our request for comments on our fiscal year 1981
budget analysis. Consequently, we hope that your meeting with Mr. _
"Horowitz will lead to a closer and more effective working relationship
with OMB on this and other civil rights issues. Forfexample, we remain
ready and willing to work with OMB staff in making the Special Civil.
Rights Analysis a more useful report. A more systematic liaison effort,
including access to agencies' A-11-53 submissions, also would permit us .
to improve our periodic évaluations of the Federal civil rights budget.
There are other areas as well, such as civil rights regulatory activity
and review of the Federal sector discrimination cuomplaint précess, where

a closer working relationship would benefit beth: agencice and better
serve our mutual civil rights goals.

I would like to suggest, therefore, that you ask that Mr. Horowitz
designate OMB staff to work with .Commission staff for this purpose. lis

designee.should contact Deborah Snow of our staff at 254~6701 to begin
this effort. ’

Attachments
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(/'Auqust 27, 1982

Honorable Clarence Pendleto s JIL..
Chairman, - :
U.S. Commission on Civil] Riahts
- 1121 Vermont Avenue, N.W.
“Washington, D.C. 20405

Dear Clarence:

1 appreciate ydur sendina alona the Commission staff's response to .
my . letter of June 25. It is hiahly disappointing, as I hope you
will agree. . )

o My letter emphasized that this Administration has repeateo;v
increased total outlays for civil rights enforcement: both total
civil rights enforcement outlays (from $511 million in FY 1980 to
'$531 million in FY 1983), and outlays for 3 of the 5.programs
discussed in tne Federal Civil Rights Enforcement Budget (including
proposed increasess of 24% for the Department of Justice's Civil
Rights Division and '15% for the EEOC over 1980 expenditures).. ,The
staff, nevertheless, describes this commitment as "1nadequate"!
because . it does mot track the rate of inflation {as measured by the

" GNP deflator). The point borders on the absurd. Approximately 70%
of the civil rights outlays addressed bv the staff report are for
salaries. Thus, the basis of the staff's concern appears to be the
rate at which the salaries of Federal civil riahts personnel have
risen, not the overall adequacy of resources for enforcement. Does
the staff really believe that a special COLA should be established
for Federal civil rights personnel? Just for these personnel? For
“all Federal exp{oyees7 And, how would such a OOLA help victims of
discrimination?

o My letter emphasized that measurements of "priority" must
consider the full context of Federal budgeting, which includes some
hard realities: the overriding need to restrain the growth of
Federal spending in order to control inflation, while at the same
time accommodating enormous increases in legally mandated costs

N 235
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(1nte est on the national debt and payments | 'to individuals under
Soc1aﬂ Security and other ens/yiemﬁnt proarams) ard providing for
Jequate national defens . The fiqures we prOJided emphasized
o difficulty of the situafion: through FY 1983, increases in.
thos_ cateqories alone ex;éided the $309 billion increase in théz
total Federal budaet singe FY 1978 {with the largest increase,
$159.3 billion, for entftlements). We prov1ded Ligures showing
that, as a result, svendlnq for comestic djgcretionary. Durpéses hqs
stea 11y declined 1n/tne last two Admlnlqtratlons, with a major
~ - excgption: while the previous Administration allocated a steadily
4 rea51nq\share of such éxpenditures to c1v11 rights enforcement,
this Adm 1nlstratlon has proposed to doubleé it (to .6% in FY 1983,
/from .3% in 1980) This record, I repeat; demonstrates that the
/ Admlnlstratloﬁ has accorded civil riahts a high priority indeed—at
the n=cessa§y exponse of other Federal functions that are loqlcal
/ competitors’ for tesources. To this evidence, the Comuission staff
' '(aside_from its misapplication of the 1nflat10n rate discussed
above), ,responds only with a continued insistence that spendina for
such pateﬂt]y wirelated (and largely uncontrollable) purposes as
debt service, entitlements, and national, 'defensd are somehow
relevant tb discernina the deqree of prlorlty placed on civil
rlohts enforceﬂent.

(o) Our point that expencltures are not, 'in any event, a necessarily

alid index of commitment to civil rlqhts concerns has yet to be
meanipgfully addressed by the CQmm1551on s staff. The staff report
focuses almost exclusively ctivity ’nvels, not the extent to
which those«activities have been denonstra*ed to be cost effective
in 1dent1fy1nq ard remedylna actual dlscrlmlnatlon. The discussion

: neglects evidence that, in most civil rights proarams, improved

. - targeting X alone would measurably increase protection acainst

‘ dlscrlmlnat1on——frequent1y at sUbstantlally reduced "activity ° .

levels.'\ (To cite only the worst examples. the prevalent practlce
of routi ely performing pre and post award compliance reviews,”

regardless of need; and OFCCP's past practlce of blankptlnq entlre

industries with reviews).

. I am particularly concerned by the stafF s failure to FPanlanully
address the implications of the Comptroller General's récemt report
. on the Equal,Employment Opportunlty Cbmm1551on. The report
7 .




concluded that mﬂpt, Dast management. has substantlally reduced the
EEOC's "spendlnq power”. To cite only the most serious examples:

—The EESC's books could not be audited. As a result,_ the EEOC had
no means for determining how much it hal spent and how much of its
appropriation contlnued to be avallable for spenqu for
enforcement. .

—-Due to inadeguate aurhtmq, the EECC has failed to recover as
much as $15 million in improper expendltdres by contractors and
grantees.
—-The EEOC has forfeited e11q1b111tv for hundreds of thdu:and% of
dollars in discounts for timely payment of vendors as a result of
personnel incompetence. :

.
—-=-The EEOC had failed to recover over $1 million in out%tanqu i
travel advances. : i
These findings, which aidress only a facet of the serious

- management problems known to exist at the EEOC, are of particular
- relevance hecause they are almost identical to those in a GAO
report on the EEOC issued eight years ago, and because the EECC is
widely considered.to be one of the better managed Federal civil
nqhts programs.

L . " 3

o The dwaracter‘..vof both the Cormussmn staff 's report and its
Auqust 10 response emphas:Lze the need to reiterate my concern that
we and other affected aqenc1es were denied the opportunity to
comment on the report prlor to its release. I find the staff's
defense of its procedure { "we ask agencies to review the accuracy
of facts but not interpretations”) particularly objectionable in-
the light of commonly accepted principles of auditing and
scholarship: comments are sought precisely to assure (as in the
GAO's report on the EEOC) that no relevant data have been icnored,
and that all plau51b1e 1nterpretat10ns of those data have been
con51dered.

Clearly, the concerns I outlined in my letter of June 25 continue -
to warrant the Commission's reconsideration of the report and

. procedures followed in producing it.  Such a reconsideration would

.'-, ’\
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constitute an appropriate beqinning toward the substantial

improvements in quality and objectivity which, as you ‘emphasized

. 4in your testimony before Senator Hatch, are clearly necessary in
the work of the Commission. The stakes are too high to permit
the Commissidbn to remain aspredictable purveyor of badly
researched and often indefensible conventional .wisdom.

Very truly yours,

v

Michael»J;_Horbwitz )
Counsel to the -Director

° <+




UNITED STATES COMMISSION ON CIVIL RIGHTS
’ . WASHINGTON, D. C./;’Ol?.‘i

1Y

a - ' o * STAFF DIRECTOR
N ' : . ' :
December 22, 1982
'Mr. Michael J. Horowitz . _
Counsel to the Director L. - :
-0ffice of Management and Budget . 144/’

Washington, D.C.  .20503 ' ' S v
" Dear Mr. Horowitz:

We ‘are beginning the Commission's annual review of the budgets proposed
for Federal agencies with major civil rights enforcement responsibili~
ties. We tentatively plan to.evalute the same agencies we have focused

on in our last two enforcement budget reports: civil rights enforcement
components in the Departments of Education, Health and Human Services,
Justice, and Labor and the Equal Employment Oppoftunity Commission. We
also hope include those units in the Departments of Defense and Hous-
ing and Ur§\n Development. As in the past, we will assess the resources
proposed for’ the agencies in light of their obligation to carry out
'effective civil rlght enforcement programs. .

It remains essential, of course, that we have the most complete and ‘accu-
rate information possible for this evaluation. We also would like to be
able. to consider relevant views on Federal agencies' enforcement budgets
and -performance. . We, therefore, would appreciate your providing copies -
of the latest reports the seven agencies named above filed under OMB -
Circular No. A-11-53 .and the opportunity to review other A-11-53 reports
as necessary. . Ve also-would like to know for FY 1983 the sums appropri-
ated and staffing ceilings for the seven agencies under the first continu- . /
ing resolution and second continuing resolution or relevant appropriations
bill. :

In addition, given the concerns you expressed about last year's report,
would you please designate a member of your staff ‘as liaison fot this pro-
ject so ‘that we can benefit from OMB viewa as we begin our review. Please
“have your staff contact Deborah P. Snow, Assistant Staff Director for
Federal Civil Rights Evaluation, at 254-6701. ;.

_Sincerely,

OHN HOPE III ?33 _
Acting Staff Director



EXECUTIVE OFFICE UF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 2003 . - ) -

December 29, 1982

Mr. John Hope, 111 v ,
Acting Staff Director T \\\\, ’
United States Commission on Civil Rights - _
Washington D.C. 20425 . ' ' ’

Dear Mr. Hope:

i L : N

Thank you for your letter of December 22 regarding your AN
" forthcoming study. © have designated,Jim Brown of my staff to.-

coordinate OMB's input into the study, with the understanding N _

that OMB will review the study 'in draft form and be able to \\
_provide comments prior to its final publication. He can be N
reached on 395-3556. ‘ S

: \
Regarding your request for budget data, OMB has traditionally
‘" treated information submitted by agencies in support of their
budget requests (including reports pursuant to Circular A-11) as .
confidential and has inform.a agencies ‘in advance if any ’
exceptions to this rule are to be made. In addition, while we
stand ready to assist you in your analysis of the President's
1984 budget, no data bearin¢ on it can, of course, be made
 available before the President has submit“ed it to Congress.
.
' Sincerely,

Michael J. Horowitz
~ .Counsel to:the Director:

.

-

- . L4
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. UNITED STATES COMMISSION ON CIVIL RIGHTS
. . VIASHIt{G‘t ON, 0: f.‘. 20425

-

" STAFF DIRECTOR

TJuL 2 B 1983

Mr. Michael J. Horowitz
Counsel to the Director :
0ffice of Management and Budget
Washington, D. C.~ 20503

Dear Mr. Horow1tz: : | : - 3

As I wrote you on December 22, 1982 we are preparing the Commieeion 8
annual analysis of the Federal civil rights enforcemsnt budget. We again
‘would like to include some information on overall trends in thie area.
You wrote the Chairman on June 25, 1982 objecting to our last year's
discussion because it was based on Office of Management and Budget (OMB)
figures you said were inflated. Your letter included revised | figures.
These, however, do not correspond to figures OMB since has issued. There
- are additional discrepancies between figures imn this year's "Special
Analysis Jt Civil Rights Activities" and or Themes and Additional

Budget Details, another OMB budget overview.” The enclosed etaff analysis
specifies these and similar problems. _

G

We hesﬁtate to form conclusions about trends in total Pederal civil '
rights enforcement spending without more confidence in the figures we

- would have to use. We, therefore, would appreciate your explaining the .
apparent discrepancies among OMB totals and related- agency-apecific
diecrepancies we have identified. Specifically, we ask that you ‘addreas
the 1tews listed in section IV of ‘the enclosed analysis. Your -prompt
respense may enable us to include an overview of the Federal ¢ivil rights
enforcement budget in our forthcoming bnalyeie. We, therefore, would
appreciate a reply by Auguet 5. : .

S

1€ you have any queetione about this requeet, please chll Deborah P.
Snow, Assistant Staff Director for Federal Civil Rights Evaluation, at
254-6701.

.. Sincerely,
'\/-'“//' 7
NG & o }g;— i

JOHN HOPE III . o . n4y
Acting Staff Director Cl L2 d,

LY




f\ U.S. COMMISSION ON CIVIL RIGHTS
\ . :

N ' STAFF ANALYSIS -
OF
OMB SPECTAL\ANALYSIS J (CIVIL RIGHTS ACTIVITIES) FOR FY 1984

ACTUAL AND ESTIMATED OUTLAYS

The Office*o? Management and Budget (OHB) each year publishes, as

Special Analysis J, an ovexview of the adninistration B proposed budget
for 01vil ‘rights enforcement In keeping with the Commission 8
responsibilities for assessing Federal civil rights policies ’ﬁd

<

improving civil rights- related information, staff reviewed this year's. |
. ]

Special Analysis. We did not have access to all the agency reports on

which it was btased and, therefore, could not fully assess 81l the figures

includes. ’Through careful study of the document and reference to other

soorces, however, we have-identiiied'various prcblems. 1/ These

Pl

<1/ . In addition to the FY 1984 Special Analysis, we reviewed Executive
- Office of the President, OMB, "Special Analysis J: Civil Rights .

‘Activities," Special Analyses, Budget of the United States Government,

" Fiscal Year 1982 (hereafter cited as FY 1982 Special Analysis); The
Budget of the United States. Government, 1983, Special Analysis J T Civil
Rights Activities (hereafter cited as FY. 1983 Special Analysis); Budget
of the United States Government, Fiscal Year 1984, *Appendix (hereafter
cited as FY 1984 Budget); and "Special Assistances Federal Civil Rights

Activities," Major Themes and Additfonal Budget Details, Fiscal Year 1984 °

(hereafter cited as Major Themes). We also reviewed budget information
N provided in Michael J. Horowitz, Counsel to. the Director, OMB, letter to.
: Clarence Pendleton, Jrl, Chairman, U.S. Commission on Civil Rights, June
25, 1982 (hereafter cited as Horowitz Letter), reports submitted under
OMB Circular No. A-11-53 by several agencies with major eivil rights
enforcement. responsibilities, and other agency budget-related documents,
such &8 justifications of appropriations submitted to Congress. In
"addition to.the problems summarized in this paper, we noted factual
errors and misinterpretations or misleading,presentations of reported

data. | - |
242
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inclu@e many discrepancies in reported outlays for Federal.civil rights
enforcement 2/ :

W
I. Diecrepanciee in Reported Total Outlangfor 1980 and 1981

According to Table J-1 4in this year 8 Special Analysis, Federal

’

epending for civil rights enforcement vas $512.6 million in 1980 and

5543.4 million in ' 1981. The FY 1382 and-1983 Special Analyses reported

]

spending for these years at $552 8 million and $524'6 million

L %

respectively.. 3/ Footnote 1 in this year 8 Special Analyeie explaine

‘that outlays have been revieed to eliminate "extraneoue expenditures”

Sformerly_included. The FY l981=figure; however, ie higher than the

figure reported last year before such an. adjuetment wae-made.'u/ 'OMB
moreover, ‘said it had made the same adJuetment in figuree it sent the
Commiesion to correct last- year 8. Special Anslysis. 5/ Its figure for .

P4

1981 then was $3.9 million less than the outlay reported last year and

ra

$22.7 million less than the outlay noy reportedﬂin Special

at

BN R

2/ Of the 18 comparable total outlay figures in the sources We reviewed,
only two agree. These are the substantially reduced outlays reported for
the last year of the previous adminietration in.Special Analysis J, Table
J-1, and Major Themes, p. 127. Adjustments for inflation would widen the
disparities noted. For the significance of such adjustments to show
actual civil rights enforcement spending power, see U.S.; Commission on
Ciwil Rights, The Federal Civil Rights Enforcement Budget: Fiscal Year
l9§k (l982), pp: 6, 11, 2%, 32 42, 52 (hereafter cited as F{ 1983 Budget
ep&rt) . .

'3/ FY 1982 Special Analysis, p. 3043 FY 1983 Sgecial Analyeie, p. 26.

4/ The footnote to Table J-1 explains that .it reflects total outlays by
all- sgencies in the current reporting ey including some that did not
report in‘earlier years. This could exp ain somewhat higher figures.
The alternative figures provided for only agencies that reported in each - -
year the table covers, however, would account for less than $2 million of ~
the $18.8 millior’ increase over the 1981 figure reported last year.

243
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VAnalysis J. éf- The.l981”figure reported in Major Themes and Additional -

Budget Details, another budget oyerview published by QMB, is about $1
‘million higher than the’ Special Analysis J figure. 7/ In short, OB
figures on spendiné for civil rights enforcement duriné the first year of
this administration vary by more ‘than $23 million dollars° -

-

II. Dlscrepancies in Estimated Outlays for l983 and 1984

: -
Table J-1. reports 1982 actual outlays ,at $567.6 million and 1983 ¢ab

estimated outlays at $607.2 million. Tbe FY 1983.Spaclal Analysis
estinated outlays for these years at $526.8 million and $53§.8 million
respectiyely. 8/ The differencedbetween 1362 estimated and actual
spending is explained. 9/ No explanation is offered ‘for the much larger.
$71.4 million discrepancy between the 1983 estimates. The new Special

Analysis l983 estimate, moreover, is inconsistent with both the estimate

OMB sent the Commission and the estimate published in Major Themes . lgf

Proposed outlays- for 1984 also are inconsistent, the. Special Analysis
¥ ' ‘ ' :

reporting nearly $2 million more than Major Themes. 11/

-

-

6/ Ibid. OMB's 1980 figure also was lower, but by only $1.6 million,
. than the figure now reported. :

1/ Major Themes notee that 1ts figures update and correct Special J
Analysis figures.

2

8/ FY 1983 Special Analysis, p. 26. L "

9/ "According to footnote 3, corrections in 1982 estimates by the
Departments of Defense and Housing and*Urbaen Development account. for most
of the difference. The footnote also states that the sgencies
repregented in the FY 1983 Speeial. Analysis actually spent over 3y
million more than they proaected. Ry .

10/ Horow1tz Letter; Major Themes,.p. 127. The 1983 estimate OMB sent
the Commission was $531.4 million. .The.-estimate in Major Themes is
$607.3 million. .

11/ Major Themes, p. 127. The Special Analysis total is reported in the
text and in Table J-24, as wel]: as Table J-1 244
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'Finally, the total 1984 outlay progected in the'Special Analysis is

higher than the sum of 1984 outlays proJected for categories of the °f

' Federal enforcement'e{iort in Table'J-25. 12/ Estimated 1984
expenditures by category total $630.7 million, $3.4 million’less than the
total 1984 estimate reported in the text and other tables. The breakout
by category may notvinclude outlays by the Postal Serv1ce and leg1slative

branch, which are. included in the overall total 13/ This would not
explain the discrepancy, however. Adding Postal Service and legislative
branch outlays to the sum of outlays by category would yield $19.6

million more than the total the Special Analysis reports.

» III. D1screpancies in Reported Outlays by~ Principal Civil Rights
- Enforcement Agencles .

There are additional discrepancies in reported figures on actual and
expected'spendlng by principal ciyil rights enforcement egencies.
Specifically, Tahle J-2.report8 1982 outlays by the Department of Health
and Human Services' Offics for Civil Rights at'$l§.l million. This is
‘over $2 million higher then the figure reported in the hudget |
itself, lﬂ/.-Tahle J-2, mcreover, apparently sometimes uses
appropriations instead of outlay figures. Specifically, Table J-2
figures for the Labor Department;s Office of Federal Contract Compliance

Programs (OFCCP) since 1981 correspond to actual end estimated -

12/ Categories are major. types of Pederal civil rights protections, such -
a8 fair housing, nondiscrimination in federally-assisted programs, and
votlng rights.
_l3/ Table J-24 notes that Postal Service and legislative branch outlays
.are included "for memcrandum purposes only," suggesting they are not
otherwise used in the Spehlal Analysls. ’

_13_-5_/ FY 1984 Budget, p. I-K52. . 2 4 5 T
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B

apprcpriations in the budget. 15/ These in all cases are higher than the .

ﬁ outlays OFCCP rﬁportedmto OMB. 16/ Since we have not been able to verify

all outlays reported for principal cdvil rights enforcement agencies;"
there may be other problems in this area. 17/ They would .be important

1 _beoause the problems we have identified may have inflated total outlay

4 LI . . e

figures. D

. +
! 3

IV. Further Information Needed"® _ o _ | | :

| Speci&liAnai&sis“J;figores iﬂdthe,pastlhave not been reliable. 18/
The'incengistenoiei we have identified cast doubt on this year's_ﬁigures
. and others.QMB has issued, To determine thch; if any, total outlay
figures are reliable enough to use in eveluating receht trends in Federeli
.civil rights enforcement spending, et least the folloying information

-would be necessary:

\\

. - ¥ : .
a. What specific adjustments, agency by egency, OMB made in reported i
N 1980 outlays that reduced the total so much and how OMB identified =~ -
' "extraneous expenditures;" . E
b. 'Why,«if OMB made similar adjustments for later years, the 1981 total P
now reporteu in Special Analysis J is higher than the total reported ;,\
in last year 8 Special Anelysis; : _ ‘“\

“c. Why the new Special Analysis J- 1981 total is higher than the total
OMB reported to the Commission 1ast Junej

15/- Ibid., p. I-013. ‘ - ')
- 16/ . Depertment of Labor, OFCCP, report submitted under OMB Circular No.
_ A-11-53 for FY 198 .budget cycle. OFCCP estimated 1982 outlays at $40.5
million, 1983 outlays at $42 3 million, and 1984 outlays at- $L4.> :
million.
Ve
C, 11/ The trend in Education Department civil rights spending indicated in
- Table J-24,  for example, apparently is skewed by the use of inconsistent
- reporting bases. The 1982 figure. corresponds to the figure reported for
the Department's Office for Civil Righte (OCR) in Table J-2. The 1983
and 1984 estimates are higher, however, suggesting that outlays.other
than OCR's were incéluded for these years.

18/ FY 1983 Budget Report, p. 3; Horowits Tetter. o 46 |
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¥hp e 1481 total peported v Major Thomes and Additional Budget
Dtatle ta higher than provioun OMB totaley

What ppecific vorrecticino woro mado in Departmont of Defenes and
separtment of Nouaing and Urban Dovelopment 1982 estimates;

¥hal agecifia adJustmontn account for the faot that the 1983 totul
ealimato roported in Spoctal Anzlyels J is so much higher than the
eatimatea {n lant yoar'n Spoolal inalysls and OMB's letter tc the
Comfimetong )

What further adjunimentn account for the still higher 1983 estinmate
n fador Themooy |

What correctionn were mado to the Special Analysis J 1984 estimaie
that yroduced the lower cotimato in Mejor Themes;

by the pscial Analynio J total 1984 estimate is higher than the sum
«f 1904 oalimatea by catugory in Table J-253 ~

why the lipecial Analyeie J figure on 1982 outlays by the Department
«f Health end Human Servicea' Office for Civil Rights differs from
the [lgure in the budgot appendix and why the Special Analysis
figures on 1982 and aubsoquant outluys by OFCCP correspond to
«yjrepriantione rather than the outlays reported to OMB;

vhetrer thoee apparently inaccurste outlsy figures for principal
civil righta enforcement agoencies affected Special Analysis J totel
Toutiay figurea;

Whether O hao {dentified other such problems in nost-p: lication
reviev of Special Analyess J and, if ~o, whether aud what they
requlre by way of adjustmonts :n reported total outlays;

¥ow such of the apparent inarease in totel 1984, outlays represents
higher cotlimmtos for internal equal employment opportunity costs and
whetter OMD etii. believes, as it wrote the Commission last June,
that figurea in this area ar: "enormously susceptible to inflation;"
and

statl figurea OMB row believes most accurately represent actual and
prolectel ependin: for Pederal civil rights enforceme..t for the years
VB0 trough 1964,
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ey EXECUTIVE OFFICE OF THE PRESIDENT

Planleir - . OFFICE'OF MANAGEMENT AND BUDGET

L 3 - i
'™ U4
N

N WASHIN ON, D.C. 20503 :
. Julth 1983 | .

-

Honorable Clarence Pendleton . ' oo
Chairman, ;

U.S. Commission on Civil nghts

Washirngton D.C. 20425

Dear Clarence:

" This will respond to the Actlné Staff Director's letter of

July 28, 1983 regardlng the Special Analysis on Civil Rights
which OMB publlshed in January.

1. As stated in footnote 1 of the Spec1al Analysis, OMB
under this Administration eliminated the prev1ous practice of
reporting, as "civil rights expenditures” outlays for '
general administration, employee training and upward moblllty
~not directly related to 1mp1ement1ng civil rights
requlrements° Also excluded were ‘agency outlays for minority
business enterprise programs (flrst sought in connection with
the 1983 Special Analysis). o

2. It was brought to our attention that previously published
figures on Fair Housing had inadvertantly excluded grants and
other HUD expenditures for state. and local efforts to
implement Fair Housing. Outlay figures for the years
1980-1984 were each adjusted accordlngly.

3. Corrections in the 1980 data were made to eliminate
errcors  involving duplicate reporting of agency outlays (the-
most significant of which resulted from the formation of the
Department of Edycation). Substantial differences between
1981 and 1982 actual outlays reported by DOD were attributed o
by DOD officials to more complete reporting, not: an crease
in the actual level of effort. This required recalculating
the DOD 1981 outlay figure, and conforming adjustments to the
total civil rights outlay figure for 1981, to avoid glv1ng a
mlsleadlng impression of the magnitude of the 1ncrease in
total outlays between 1981 and 1982.

4. As the Major Themes volume expllcltly notes, the flgures
included in that volume include updates and corrections to
figures appearing in the Special Analysis. While the month
between the publicatiorn of the Special Analysis and the Majox
Themes piece pernitted many small refinements, the relatively
insignificant differences ‘(amounting to a.change, e.g., of
less than three thousandths of the total proposed civil
rights outlays for 1984) are primarily attributable to
corrections 'in actual.and estimated outlays for the
'Department of Educatlon s Office for C1v11 Rhg?ts.




OMB promised, and in my judgment delivered, a considerably
improved Special Analysis -- and d4id so within the cenfines
and deadlines of .the budgetary process. by comparison, the
the Acting Staff Director's letter is -his first inquiry
regardlng documc¢nts published five and six months ago, and
arrives when Congress has substantially completed work on the
matters his future report would address. I would hope th&t
neither of these delays have been timed to influence the
outcome of political controversies in which the Acting Staff
Director has an open and personal interest.

. ®

Sincereiy,

Michael J. Horowitz
Counsel to the Director

°



Dear Mr. Horowitz: N

"On DecemBer 22, 1982, the Acting Staff Director xnformedb;ou fhe

. UNITED STATES " 1921 Vermont Avenue, N.W.
- COMMISSION ON Washington, D.C. 20425
CIVIL RIGHTS ' . ' .

OCT 2 41383 - L | o
. L . ,

Mr4 Michael J. Horowitz *

Coungel to’ the Director : :

Office of Management and Budget . ’ o~

Washington, D.C. 20503 4 : ¢

N «
>

On reviewing your July 29, 1983, response to 'a Commszxon staff lnquxry

' about inconsistencies and other problems in published Office of -

Management and Budget (OMB) information on civil rights enforcement
spending, the Commissioners wxsh to protest your reference to the former
Acting Staff Director's motives for:the inquiry. We consider tuaese | °
reﬁagks entirely unwarranted and inappropriate. , -. '

'
1

Commission would be. following up earlxer analyses with a review of
proposed FY 1984 spending for selected civil rights enforcement agencxes
and invited your agsistance in expediting our work. Your December 29, .
1982, response declined to provide 1nformatxon’ihat was then available to
you (e.g., specific data on funds approprxated ‘for the agencies in the
two FY 1983 continuing resolutions, copies of agency reports to OMB), and
we interpreted any liaison with your staff to be condxtxoned on a
commitment to clear our report with you. .- .

: N, ..
4Consequent1y, with the express concurrence of the Commissioners, the

staff pursued this- anuxry with the xndxvxdual agencies. This report was
not intended to be an "instant analysis" of the President's budget =

message but instead a review of certain aspects of agency performance in
the context of the resources allocated to ‘them. The level of detail to

- be explored meant some information*would not be available until agencies

had completed their Congressional budget hearings and secqnd quarter
performance reviews. The issue of whether or which OMB data might be
used was held in abeyance pendxng drafting of the report. At that point,
staff addressed to you the series of queatxons about OMB data contained
in the Acting Staff Director's July 28, 1983, letter.

3
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We see no justification for your innuendo that the timing of that inquiry

or the report relates to some personal motive or gain.of the Acting Staff
. Director. The Commission's concern that more adequate resources be

provided for civil rights enforcement is longstanding and wellknown to

- you. Timing of work on this prOJect has been governed by Commission”

procedures, staff ava11ab111ty, and 'other program priorities. The

Commission resents and reJects the unsubstantxated 1mp11cat10n that 1ts

staff has acted xmproperly 1n thls matter.

The Comm1ssan report (conta1n1ng copies of this correspondence) will be -
published on November 14, 1983. Inasmuch as OMB currently is considering
agency requests for FY 1985, we believe this detailed review could be
helpful in determining how. resources might be increased and reallocated
to improve civil rights enforcement. ¢

. Sincerely,

FOR THE COMMISISONERS ’ ) .

CLARENCE M.

PENDLETON,
Chairman .

%

t) p-




_APPENDIX B -
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In accordance with Commission policy, each 'agency reviewed
in this report was afforded an opportunity to comment on the
factual accuracy of an earlier draft of the chapter pertaining

A : ‘

to it. Comments ﬁor-ari the agencies are reproduced heré,
‘\along'wiLh Commission staff memoranda describing how they were
accommodé%ed. As the memoranda indicate; revisions were made

° L

based on the comments and additional information provided. In

addition, conflicting views often were noted. The comments,

¥ ER ] . . o -
- therefore, at many points no longer correspond to the -

/

discussion in the report. Presenting them here dods not

signify concurrence with them.

.

ERIC

Aruitoxt provided by Eic:



DATE:

REPLY 10" -
~ ATTN OF:

" SURJECT:
(O

,vith technical corrections and provided some.information we had
- requested. In some instances the commenta addressed mater1a1 alteqdy

(3
\

" UNITED STATES o - 1121 Vermont Avenue, N.W.
COMMISSION ON - Washington, D.C. 2042i
CIVIL RIGHTS . . '

October 21, 1983

OCFRE

Revxsed ED/OCR EEOC, HUD/FHEO and OFCCP Chaptets of Enforcement Repott

Linda Chavez
Staff Director

1 am attnchxng for your revxew. as we discussed, coples of draft budget
report sections on tne above four agencies, revised in accordance with
their comments, your and the Cormissioners' review, and our fprther,
polishing. Alsc attached are copies of each agency's comments.'
Wherever possxble we incorgorated factual orrectxons and new’ data.
Staff made numerous followup telephone cazjs to staff at these agencies

as part_of this process. Some differences!in interpretation or

conclusions are noted in the text and notes of each chapter.” In some
instances, information provided by the ageﬁcxes was inconsistent and

* could not be clarified by this time. Also, in some casés,” the agencxes

made broad comments that were not relevant- or appropriate to address in
the report. The discussion below provides more specific guxdance about

how we :reated comments on an ageﬁcy~by-agency basxs. ' -~

2

ED/OCR L : ’ o

) . -

The Aasxatant Secretary s comments on the ED/OCR chapter genprally dealt

.

deleted for various reasond. : _ . -

Four general objections were raxsed» One wvas that we used 1980 data for
OCR in HEW. Another questxoned our- reference to the small number of -
complxance tevxews carried out in such a ‘huge universe of recxpxents. 'A’
third obJection was . that staff who were cited in the. chapter as sources
for various poxnts did not, according_ to the Assxstaut Secretary, make
such points. The fourth was that too much of our material was.
"speculative.

The thapter now explaxns our use of ‘the 1980 data. vith footnotes citing
the Assistant Secretary's concern and clarifying the reasons for our use
of those data. We also added an explanation concerning the data used in
the discussion of the relatively small number of -compliance reviews. We
were surprised by the Assistant Secretary's. assertions that 'OCR staff
could not be cited for some of the material in the chapter. A review of -
staff interview notes corroborated the accuracy of our documentation.
Nonetheless, .in each" dxspu:ea instance we modxfxed)br dropped’hatetxal

to ncconnodate the Assiastant Secretary._
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Fiﬂéiiy. we hoped to minimize speéulativquss not only in this chapter
but -in all sections of the report by obtaining additional hard data from

the agencies. As of today, we have not yet r.-eiv-~d requested updated

. information, such_,as .the number of compliance reviews OCR conducted in

'FY 83, that would permit us.to harden or alter some points. Our review

of the chapter left us with the conclusion that, absent further data,
its projections of expected enforcement outcomes at OCR - what OCR feels
is unjustified speculation -~ are adequately grounded'in’fac: and'logic.

‘Revisions in this chapter based on the Assistant Secretary's letter are

identified by the citation, "angleton September Letter."

EEQOC .
Most of EEOC's comments were straightforward, offering new or corrected
data and other specific information and were incorporated. . vl

-
Ny

"After revfewing the comments ‘and discussing some of them with EEOC
staff, we asked for certain additional data concerning, for example, the

number of 300-day old compiaints in its inventory in FY 83. We have not
yet been provxded that gdeta. (WP vere informed that a manual count is
necegsary and has’ not been completed } We also asked for but have not’
yet been given information concern1ng how EEOC's prolonged dis issions

- with OFCCP this year over the latter's proposed new affirmative action

regulations have affected EEOC's coordinatign plans for FY 83 and 84.

We have, however, been able to obtain soméi;ew informati , such as
EEOC's confirmation that it cannot handle the increasing numbers of
Federal sector complaint appeals.and hearings without additional staff
in FY 84. We also have just learned, through a Wall St. Journal
article, that EEOC reportedly has requested a significant increase in

‘funds for its systemic prograr. EEOC did not deny the report, but would

not confirm it either. Such : iditional informaticn, and tuae changes
made in accordance with EEOC's formal September 13 comments, are now

* identified in this chapcer th >ugh the cxcaclons "Seal Letter" and "Seal

Sepcember Interview." . .

HUD

The comments -by. the Assistant Secretary for Fair Housing provided a
number of useful correcc@bﬁs and observations and also some new
information which we incorporated in the HUD-chapter of the budget
report. A few comments were very general and only marginally relevants
and others were not. well—supworcéd but almost all were accommodated in
some form. Examples of proil lems we faced in 1ncorporcat1ng some HUD
comments are as follows

HUD made the general point that its enforcement of Title VIII cases is
"substantfally more effective." .It claimed, for example, that the

" number of successful conciliations has increased, but it provided. no

data to support that conclusion. Nonetheless; by reviewing data

K
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ERIC

Aruitoxt provided by Eic:

‘-legxslatxon did not seem germane. _ N

3

received earlier from HUD, we were able to verify this point. The
Department also claimed xncreases ‘in monetary awards reaultlng from
conciliations but provided no supporting data. This claim appears, from
our review of HUD data, to be untrue. We nonetheless cite that claim as

well, but note that we cannot subststantiate it with data provided us
previously. :

HUD also made a new point Concerning the importance of its State and
local program. The rather broad discussion of that point in the
Assistant Secretary's letter’ provxded nothing apecxfxc that we could add
to-the chapter, but we nonetheless briefly cited it in the revised
draft. In addition, HUD asked'for'greater emphasis in the report'on the

‘administration’s fair housing bill as evidence of the Department's

strong civil rights commitment. The draft now includég a brief
reference to that legislation. The report focuses, of course, on
performance in the context of resoyrces, not on lack .of will or
enforcement authority, so additional discussion of fair housxng

Fxnally, the Assistant Secretary suggested that the chapter d1d not
consider adequately Federal Go ent budget problems. This point is
dealt with in the introduction and conclusion to the ent1re report as it
relates to all agencies, not just HUD.

Changes in thg HUD chapter are xdentxfxed by the citation "Monroig

Letter and Enclosures."
A

<

"QFcce »

The Department of Labor's comments also were gen/;ally helpful in
refining and updatxng some.material in the OFCCP”section of the

enforcement budget réport. In most cases, we were able to incorporate
the information provided. '

We were not able to accommodate the Department as it requested in
several instances, however, where legal 1ssues were involved. For
example, the Department said that four cases could be cited in which it
prevailed agaxnst allegations charging 1nadequate enforcement of
Executive Order 11,246. Lt also said the report should be clarified to
note that a new WEAL order had determined that the Department had

“substantially complxed" with the requxrements of a previous¢ WEAL
order. Further, the Department said that ' repeated" court rulings have
made preaward reviews an ineffective inducement to complxance with
Executxve order requircments. . s

v

> As noted in the attached copy of "its legal suffxcxenCy revxew of. those

points, OGC advised that the Department's recommendations could not be
accepted. It found, for example, that only one of the four cases the
Department cited supported its position. ~0GC also said that, contrary

to the Department 3 comments. the new WEAL order made clear that the
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UN ITED STATES DEPARTMENT OF EDUCATION -
WASHINGTON, D.C. 20202

ASSISTANT SECRETARY
FOR CIVIL RIGHTS .

SEP231983

Ms. Linda Chavez

Staff Director : '

United States .Commission -« . S
“on Civil Rights ' ' :

Washington, D.C. 20425

Deaﬁ Ms. Chavez:

-

This is in response to your request for comments on the ‘Commission's dfaft
chapter on the Office for Civil Rights (OCR) ih its report on enforcement
agencies.” We appreciate the opportunity to review and comment on the chapter
before it is finalized. / s

There are a number of findings in the report which we question. They are
outlined in the enclosure. Qur major concern is that there are a number of
instances where the document draws conclusions which are unsupported by the
data presented. These are also- outlined in the enclosure,

kd

In several places, the report uses 1980 data but does not distinguish between
data related to OCR in the former Department of Health, Education and Welfare
(HEW) and that related to OCR in the Department of Education {(€D). ~ This
distinction is particularly important when woirkioad and resources are discussed
For example, the report notes that OCR's estimate of resources used for educa-

- tion enforcement -activities in the Department of Health, Education and Welfare
was 80 percent. However, the report fails to note that this figure was used
solely for discussion purposes when.the Determination Order covering the
distribution of rescurces between ED and the Department of Health and Human-

- Services was being drafted. It would be more appropriate to-use the actual
resource figure which the Office of Management and Budget assigned to OCR ‘in
ED, that is, 67 percent, Using.the actual figure would have a significant
impact on the discussion of budget and staffing resources.

Another area of .concern is. with the Complaint Processing section which notes:
the limited number of recipients which OCR can cover in 1ts compliance review'
program. We do not dispute the fact that the program is limited in terms of

* the number of recipients that can be reviewed. However, we see no value in-
the point as presented since if OCR were to.cover all recipients on an annual

- basis we would need over 10,000.employees. Moreover, we do not operate on the
assumption that all recipients are in noncompliance:with the civii rights LN
statutes and, therefore, requir compliance reviedd. Most enforcement agenciés
are able to review only a small proportion of the institutions or businesses
covered by the statutes they enforce.

i .‘ ' : 256 | _ -



Page 2 - Ms. Linda Chavez

The document questions the effectiveness of cur compliance review program on the
basis of 31ightly lower findings of discrimination. Not only do we find this-
approach superficial, but the differerce in the numbers cited are not statisti-
cally significant. We acknowledge we do not know the cause for the decline in
complaint receipts. However, we submit that the enforcement program has been -
‘enhanced by a large increase in the.number of compliance reviews, which we agree
are a more effective compliance mechanism. Compliance review starts nearly
doubled in Fiscal Year 1982 over Fiscal Year 1981 and closurés were up by~

. approximately. 35 percent. Through Third Quarter, Fiscal Year 1983, 204 compli-
ance reviews.were begun and 193 reviews were closed. We think these facts
warrant greater attention. : '

You asked about the cost of a Vocational Education Survey to be conducted %y

OCR pursuant to the March 11, 1983 Adams order. If this survey were conducted
in- Fiscal Year 1984, we estimate it would cost about $800,000. You aiso asked
about the impact of Adams complaint| processing requirements on OCR's planning
process. The new complaint processing requirements will have & limited impact

on our.planning process, to the extent that they provide for longer time frames
for processing 20-percent of our cases and fer tolling time frames for particular
cases. - These provisions of the order may have some effect on the allocation

of OCR resources to carry out our statutory responsibilities.and meet the
requirements of ‘the Adams order.

.. ‘Please note that the requirements of the Adams order substantially limit OCR -
resources available for technical assistance activities. Given this limita-
_tion, we have attempted to enhance our technical assistance program through
flexible staffing in our Regionral Technical Assistance Staffs and through
the design of in-house training programs,

Finally, I would like to note that I agreed to individual interviews of OCR
staff by Commission representatives to facilitate the data gathering for the
- subjéct report. However, I am concerned about referencing OCR staff in the
document as sources for information. ~In several cases, the references were
jncorrect. In other cases, the indtvidua]s interviewed failed to provide
complete information. ‘In the future, I would prefer that the Commission
seek information directly from myself or the Deputy Assistant Secretary,
Lauralee Over, This will-allow appropriate coordination and review and
seliminate potential miscommunication of information. .o
Sbéciﬁic’Comments on the document are enclosed. If you have any questions
about our comments, feel free to contact Patricia Healy, my Executive Assistant,
on 245-8431. 4 ' ' -

'

o e

. . - L . q
Enclosure _ S0 f




SPECIFIC COMMENTS ON THE CIVIL RIGHTS COMMISSION'S CHAPTER ON OCR

1. Page 2, Footnote 6: The March 11, 1983 Adams order requires OCR to conduct

a Vocat1ona1 Education Survey; it does not require that the survey be :zonducted
in Fiscal Year (FY) 84. The last Vocational Education Survey OCR conducted w2s
in 1979. ¥

2. Page 3, Line 4: There is .no bas1s to state that OCR’s abiiity to carry out
judicial, as well as statutory, requirements would be jeopardized. CCR has se
judicial requirements per se, rather we have Jjudicially impdSed requirements.
It would be more accurate to state that OCR's .ability to carry out its -

statutory responsibilities and the requ1rements of the court order couid be
Jjeopardized. . , _

3. Page 3, Line 10: If the FY 1980 actual and appropriation figure for OCR
in ED were used ($45,847,000) the loss would be approximately 20 parcent
(%9 m1l11on) rather than the 32 percent ($17.5 million) cited.

. 4, Page 3, Footnote 8: See comment 1 above with respect to conducting the

Vocational Education Survey in FY 84. If OCR were to conduct the Survey in

FY 84, we estimate it would cost about $800,000. There is currently a task
force considering, the possible scops..and design of such a survey.

5. Page 3, Footnote 9: The figure of $6 million is incorrect. Even using the
Commission's figures and data, the f1gure should read approximately $3 million
instead of $6 million.

6. Page 4, 1980 (HEW) Approprfations See comment 3 above. $45,847,000"was

- the official figure determined by OMB. The $53,953,000 figure was used for

discussion purposes only and did not appear .in any official budget documents
nor represent- an official estimation of the funds needed to support civil
rights activities in education.

7. Page 5, Lipe 2: .The statement that' the agency [OCR] would be left with
only 57 perce ¥ of tne spending power it had to comply with the Adams order and
increase efféctive enforcement activities in 1979 is not w211 supported. The .

~ FY 79 funding figure apparently used by the Commissjon is that used for discus-

sion purposes during the drafting of the Determination. Order. As noted above, /

‘no official budget document identifies the funding figure apparent]y used by
the Commission,

8. Page 5, Line 5: . The statement that OCR actually could wind up with even

. less than the budget proposed for FY 84 is speculative.

9. Page 6 L1ne 6: It is unclear whether the 1600 figure represents staff
necessary for OCR in HEW to meet the. court-ordered. déadlines, or whether
allowance has been made for the health re]ated workload.

- 10. Page 7 c/: ‘See note 3 above. We recommend using, actual resources °

atlocated ratﬁer than estimates used for d1scussion purposes.

11. Page 7, d/: The 1181 figure 1nc1uded 67 over employment positions which’
‘OCR in HEW was not permitted to fi]].
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12. Page 7, e/: OCR'S teiling was changed in FY 83 to a Full Time Equ1§a1ent

figure (FTE).” The FTE figure presents a more complete picture of staffing .
resources, The annualized current on board FTE staff as of July 30, 1983 was 943.

13, Page 8, Line 2: The basis for the 64 percent figure is unc]eaﬁ.

14. Page 8, Line 8: As noted in comment 12, it is more appropriate to use OCR's
FY 83 FTE. "_

15. Page.10, Footnote 22: The reference to suspended processing of all cases in-
a number of categories because they involved issues about which some questions
had been raised is vague. "In fact, the cases involved complex and precedent
setting policy issues which were under review by headquarters, as well as
..employment cases where several judicial .circuits had ruled OCR did not have
Jurisdiction, -

16. Page 10, Footnote 23: Mr. Esterly is not involved in Adams related
activities and did not discuss this subject with Commission stafr.

17.- Page 10, Footnote 24: It is unclear what the referenced analyses of
-compliance information would involve. It should be noted that the Adams order
requires increased analyses and reporting. The reference to "other important

activities" is vague, : ' .

18. Page 11, Footnote 26: OCR's response ta this. inquiry is included in the
cover letter to Ms. Chavez. » -

19. Page 12, Footnote-29: OCR has FY 82 data on successful versus unsuccessful
mediation efforts from the implementation of ECR in all regional offices 1in
November 1981 through September 1982. : OCR will be anatyzing FY 82 and FY 83,
data to determine the effectiveness of ECR.. :

20. Page 13, Footnote 30: Should this be Browne interview rather than Brown
interview? ' , )

21. Page 13, Footnotev32:’:The former Work Measurement System used by OER was ™*
discontinued because of questions of the reliability of the data gathered and

the excessive burdeén it placed on investigative staff. A new system is being
implemented which will measure the amount of investigator time the expected
complaint caseload will require. The statement that decisions about how to

... allocate resources not required for complaints hiave been delegated to regional

of fice directors is not accurate. The regional directors must submit their
nominations, along with justifications, for compliance review sites to the
Assistant Secretary for -approval. .

22. Page- 14, Line 3: While OCR planned fewer compliance reviews for FY 81
~and FY 82 due to expected complaint receipts, it exceeded the planned number
of reviews started for bath years. The number of reviews planned for FY 83
and FY 84 is higher than the number planned for FY 80. Moreover, as soon as
~ a redyction in complaints became apparent in FY 82, additional reviews were
scheduled. The result {s that compliance review activity has increased
significantly. S .
| - 2849



23. Page 15, Line 2: Tne reference to institutions OCR believed were in
serious v1olat1on of major civil rights requirements is misleading. OCR
often uses survey data for the-’purposé of targeting compliance reviews.
Khile OCR is more likely to schedule a compliance review when survey data
show a statistically significant disparity at a particular institution, OCR.
does not consider that institution to have a “severe probiem" on the basis
of the disparity alone, The same problem occurs -with the document's refer-
ence in 1ine 7 to recipients apparent]y in severe noncompliance. The point
that OCR's review program is limited is.irrelevant since OCR would need over
10,000 employees to .cover all of its _recipients nn a yearly bas1s.

24, Page 15, Footnote 41: There is no basis for raising the issue of the'
effectiveness of "0CR's compliance reviews. The difference cited for FY 82
reviews is not statistically significant; moreover, the data does not conform
with data ‘used by OCR (74.4 percent for. FY 81 and 74 7 percent for FY 82). OCR
will send the Commission data gor FY 83 reviews as soon as they are avéﬁ1ab1e.

25. Page 15; Footnote 42: The statement attributed to Ms. Anne Dooley is ~
inaccurate. Ms.. Dooley has no information on the cited subject and has not
discussed it with Comm1ss1on staff. _
26. . Page 16, Line 4: It is speculative to attribute “no great .change" in the,
level of compliance review effort-in FY 84 to a “"steady decline" in staff
resources. - As the Commission noted earlier in the document, OCR-has other”
subjects for its limited d1scret1onary resources, More 1mportant1y, compliance
review activity continues to increase, a fact not acknow]edged in the report, -

27. Page 16, Footnote 45: Under the Adams order, OCR must close 8d~percent

- of all complawnts and compliance reviews that had not been processed within the
1977 time frames by September 7, 1983. The’ rema1n1ng cases must be processed by
- .March 10, 1984. The correct number of cases is 763 not 766. S

28. Page 17 L1ne 7: The statement that "[R]esources for fo!]owup reviews to .
ensure comp11ance plans actually ‘are carried out apparently wiil remain in-
adequate" is speculative. : . , e

29. | Page 18,;Footnote 53: OCR does not have regulatcry authority under Title IX
and Section 504 to require ‘States to adopt Methods of Administration. A regula-
tion has been proposed to extend the Methods of Administration requirement under
Title VI to Title IX and Section 504. In the meantime, OCR will continue review
of State Methods of Administration under Title VI and voluntary p1ans implemented
by State agencies- under Title IX and Section 504. Compliance reviews will be

scheduled under Title VI when sign1f1cant deficiencies are found in the annua]
audits. s

30. Page 20, Footnote 60: Mr, Esterly’s statement shou1d read "In addition to
previous training and on-the-job experience, staff have received a total .of

three or four days of training in Title VI and Title IX." He further noted. that
" OCR regional offices involve their staff in regional Title VI and Title IX
training, including training provided by contractors for recipients. . Contractor
training available to reg1ona1 staff in FY 83 has included Title VI tra1ning on.
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the overrepresentation of black students in classes for the educable mentally
retarded and tratntng on the admnission and recruitment of minority students to
graduate and protessional schcols. A number of Regional Technical Assistance
31a7f meadery are former OCR investigators with background knowledge and
erperience with both Title VI and Title IX.

3. Page 20, Footnote 61: Although OCR had originally planned $8.1 million

for technical assvistance contracts in FY 81, this projection was revised to $4.1
willtor 8y a result of OCR's not receiving the planned pay supplemental for a
governmentwide cost of living increase and other personnel related expenses,

32, Page 21, Line §: The reduction in funds available for new technical
esststance contracts resulted from the fact that total funds available to OCR
vhder the continuing resolution were less than OCR had originally planned.

3). Pepe 21, Line B: In FY 82 OCR developed a contract proposal for building
State agency capacity 1n civil rights, This was to take the form of a survey
10 determine the comparability between State and Federal civil rights statutes.
After further consideration, OCR determined it would be a better use of
recsources 1o develop Memoranda of Understanding (MOUs) with willing State
syencies for cooperative activities., At this time OCR has entered into MOUs
with New Hampshire, Pennsylvania, Texas, and West Virginia. Several other

My are in the discussion stage,

18, Page 21, Footncte 63: Past technical assistance contract efforts centered
stmott erclustvely on Section 504, Due to OCR's more substantial experience

with Title vI and Title 1X, the Agency is better able to provide technical
te1stance In these arcas without outside contracts.

¥y, Faye 21, Footnote 67: The reference to FY 83 technical assistance funds
1y Vnaccyrate, Mr, Clifford 1s rot responsible for OCR budget operations.
My, BEillingeley stated that ft 15 unlikely that any additional FY 83 funds
(beyond the $1.4 million planned) would be available for technifcal assistance
contrects,

. Pagye 22, Toolnute 6£9: OCH stafting reports show that the Regional
Techinical Avsistance Statfs had 27 professional staff as of July 23, 1983,

37, Page 23, Line 4: The statement that *, . . funds . . . might not actually
bacome svallable unlewn poltcires regarding OCR supplemental appropriations
thange,” 14 speculative,

Y4, Page 29, Line Bt The concluding statement in the document appears over-
broad in the reference to *, ., . progress in 1ts [OCR's] enforcement program.”
the conclyston 1% nut adequately supported,

3%, Page 23, fovtnote 73:  According to the current schedule, the technical

ssistance packages will be ready for use in the fourth quarter of FY 84,
1A Projecty Schedule, Auguit 19, 1983,
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U.S. Department of Labor 4 Deputy Uiider Secretary for
- Empioyment Standards
Washington, D.C, 20210

SEP 28 1988 o B

Ms. Linda Chavez

Staff Director

United States Commission
on Civil Rights :

‘Washington, D.C. 20425

. . 7
Dear Ms. Chavez: 9321’

I would like to thank the Commission for inviting us to
comment on its draft report evaluating the enforcement
- performance of the Office of Federal Contract Compliance
Programsx(OFCCP) Indeed, we welcome the opportunity to’
review the draft, and hope that our ~omments will enhance
the quality of the final report. For your convenience, I
have enclosed a point by point analysis of the drafit, in an
effort to correct a number of factual 1naccurac1esq\\
misinterpretations, and omissions.

We were disappointed that this early araft failed to mentlon
the notable accomplishments and program advances achieved by
the agency. We believe that reporting efforts which
contribute to noteworthy accomplishments in the area of
civil rights enforcement, and sharing this information with
the reading public and with sister enforcement agencies, can
significantly enhance the enforcement effectivenes$ of all
the civil rights programs. Similarly, we suggest that in
areas where the Commission found "room for improvement"

in program performance, ideas, advice, alternative
approaches, and recommendations for improvements be included
in the report. By so doing, we believe that the Commission's
findings and recommendations will transcend the narrow
confines of a given agency and have a’salutary effect on the
entire network of civil rights enforcement agencies.

Once again, I thank you for this opportunity and look
forward to our continued collaboration toward an effective
civil rights enforcement program.
Sincerely,

Robert B. Collyer :

Deputy Under Secretary

Enclosures




Our cor ients on the Commission's draft report evaluating the
enforcement performanc: of the Office of Federal Contract )
Compliance Programs (OFCCI .are as folldws: ‘ o

* Page 1 - (En. orcehent Responsibilitieé) - ’

3

line 4-- To cover all contractual obligations required by
the Executive C.der and by the statutes governing the
Handicapped and Ve‘*erans Programs, we suggest that these.
two sentences be revised to read (additions/revisions
underlined): " ..employment by Federal contractors because
of race, sex, religinn, color, or national origin and
requires them to take affirmative action in hiring,
promotion, pay and training to assure nondiscrimination for"
-minorities and women. Section 503 of the Rehabilitation
Act of 1973 and 38 U.S.C. 2012 impose similar prohibitions
and obligations .on Federal contractors in thei: employment.
practices relating to qualified handicapped individuals and
Vietnam Era and certain disabled veterans,

“line 9-- The most accurate data we can obtain indicate that
these authorities apply to 115,000 contractor establish-

ments which emplov more than a guarter of the Nation s
workers,

Footnote 4 B ' ) , A o

The Job Training Partnership Act of 1982, Public Law No.:
87-300, Section 481, 96 Stat. 1390, requires OFCCP to issue
regularions for determinlng the degree to which a training
program satisfies the contractor's affiirmative action
obligations. We suggest that this moiz\precxse definition-

be used, as the Act only relates to cantractor activities
ander the training/recru.tment provisigns of the coegtrac
compliance program.

* Page «

- Text and Footnote 5

. Y -

We believe that this sectiua of the report should present a
more accurate and balanced representation of court , :
decisions by 1nclud1ng those rulings upholding OFCCP s
effective and responsive enforcement of the laws. For
example, it should be noted that all five orders mentioned -
in this footnote predate this Administration,.or the Carter
"Administration. Rather than pointing oniy to past

'S
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\ : :
litigation, the Commission might consider noting that since
1981 OFCCP has prevailed in four mandamus actions. : ;

In Washington Area Construction- Industry v. Donovan, the
fedefal district court in Washington, D.C., dismissed a
motion seeking to extend and amplify an existing Consent |
Decree signed by the previous Administration as to
coristruction activities in the Washington, D.C. area. The
court was satisfied that the OFCCP was discharging its
responsibilities and- enforcing the contract compliance
program in the construction indusfry in a respon ible and
diligent fashion., Similarly, in Taylor v. Donovan, a
federal district judge in Philad ia dismissed a
/f‘ complaint filed during the.Carter ministration seeking to
. direct OFCCP's construction actiwities in the Philadelphia
region. Also, in Welch v. Donovan, a federal district
judge in Washington, D.C. dismissed a complaint seeking to
compel OFCCP to undertake certain specific compliance ° .
reviews and preaward reviews. Finally, in Moon V. Donovan, °
a federal district court in the Western District of Georgia
dismissed a cemplaint against OFCCP seeking to compel it to
undertake enforcement proceedings against a government
contractor..- Also, the Commissicn.‘may wish to note that the
. 1976 decree of the Ninth Circuit Court of Appeals in
Alameda Legal Society v. Brennan, (LASAC Decree) has
expired following OFCCP's compliance with it.

: At a minimum, we hope you'will clarify the impression

5, created in line 5 of the footnote. The Federal District

% Court did not reaffirm the 1977 WEAL Decree, but rather
issued a new Order aftér determining thac the agen~y had
substantially complied with the requirements of the 1977
Order. T . : T R

* Page 3 Co
line 3-- The resource reductions absorbed by OFCCP.are not
reflective of any policy change -"...to scale back-.. '
enforcement efforts and rely more on voluntary
compliance.” This conclusion is’not supported by the facts
and is contrary to this agency's expressed policy. OFCCP
has repeatedly stated that compliance with the Executive
Order and statutes is mandatory. Further, in testimony
before the House Subcommittee on Employment Opportunities
and the Senate Committee on Labor and Human Resources, we
testified that the OFCCP enforcement strategy has been
expanded to include new program initiatives designed to
encourage voluntary affirmative action by government

« contractors. These new proyram initiatives augment and
complement the agency's usual enforcement activities.
Despite the budgetary reductions experienced by the agency
as parf.of the broadly-based, government-wide effort to
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reduce Federal spending, the OFCEP has conducted more _
compliance reviews than at any time since the consolidation
~of the program in 1978. First, looking at the number of
compliance reviews conducted over the past five fiscal
years, significant gains are clear: :

FY 1979  FY 1980  FY 1981 FY 1982 FY 1083%
3,410 2,632 3,135 3,081 ~37127

While records were not kept prior to FY 1981, we estimate
- that OFCCP reviews covered about 1.6 million jobs in FY
" 1980. In FY 1981, reviews encompassed 2,006,000 jobs; in
FY 1982, 2,381,000 and for the first three quarters -of FY
1983, over 2,235,000 jobs. : :

Turning to complaint activity, OFCCP has sharply increased
efforts in this area to.provide timely response to charges
of discrimination. We have investigated more complaints
than ever before as reflected in the following chart: -

. Ps .
FY 1980 FY 1981 " FY 1982 “~_FY 1983*
. Complaints o B ' |
> : Completed 1,726 2,136 2,589 1,875
Complaint 4 ' o .
"Inventory** 3,813 = = 3,953 . 2,058 1,126

1

* As of end of thirq’quar;ér FY 1983
** As of end of period.

-

. The 'comprehensive screening procedures we have ‘instituted
have contributed to the. almost total_elimination of ,/r
complaint backlogs and to effective case management by
quickly referring or returning those complaints determined
to be outside of OFCCP jurisdiction or which %ack even
prima facie merit. ) -

Footnote 6 - 0

. : \

The agency has great difficulty understanding how former
Under Secretary Lovell's testimony can be cited as a
footnote’ in this context. The citation here would imply
that Mr. Lovell's testimony supports the proposition that
certain Court Orders reflect "OFCCP's longstanding

inadequate monitoring of Federal Complianc: Programs.” It
does not. ‘ .

-

, . - .
° o




Pootnote 7

"line 3-- “"The proposals would....requ1:e fewer contraotors
to report to OFCCP their employment activ1t1es, and offer a
selection of affirmative action plans whlch, once approved
would require minimal OFCCP scrutiny."” .Th1s statement is °

- misleading and should be clarified. ‘If 'the required
*report" refers to the written affirmative action plan
(AAP) we ‘would like to point oqut that OFCCP does not

‘reqgui contractors to file AAPs with the agency. These

~documeénts are mairtained by contractors and are submitted

to the government only when the agency selects the
establishment for a compliance review. If this statement
fefers to the filing of EEO-1- and EEO-6 reports, then it
should,.so state, making mention also of the fact that the
oFCCP oposal would amend .as reporting requirements to
make "them consistent with, EBOC's requirements,

* Page 4 (Budget Totals)

LY . hd
First paragraph-- ‘The correlation asserted in this section:
‘is not applicable to the operations of the OFCCP., 1In
-essence, "spending power®™ as defined is .not an appropriate:
/”indicator of enfotgemqnt activity. Further, the use of
broadly bhsed GMR deflators, however valid, inaccurately
depicts the implied effects on an agency such as the
OFCCP. The OFCCP budget is almost entirely devoted to
employee salary and expenses, travel, and Qffice
locatlons. Specifically, employee $alary and. benefits
compr ise approxlmately 70 to 80 percent of "the budget,

- Pederal salaries have not increased as rapidly as the GNP

- or "economic indicators such .as the Consumer Price Index,

( which are ‘based on a.variety of economic factors, Thus, to
use such broad based deflators on a narrowly based budget
y1elds a meaningless or at best dlstorted result,

line 12~- . (Staffing and Other Resources)

The OFCCP was dlsappo1nted that this portion of the report:
- did not con51der extenuating circumstances which affected
the agency's ablﬁlty t6 make full use of authorized -
tesources. We s ﬁd emphasize that OFCCP never had the

" authority to fill the*1,482 positions theoretically -

Ljuthorlzed for FY-'1980, ‘due to the several and varied
_hiring freezes. and other employment restrictions imposed

~ government-wide since’ consolidatlon of the°program in 1978
- and through FY 1981, 3 ‘

\&\‘}
oy
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- Pootnote 8

. _The assertion that the OFCCP volunteered to "...assume . (\\
© major funding and staffing reductions..." creates "the
inaccurate and misleading representation of the facts. The:
footnote implies that OFCCP in isolation sought these’ '
resource reductions. As is well known, these reductions:
represented just one of the many hard decisions made by
- virtuatly every Federal agency as the Administration and
the Congress sought to reduce overall federal expendi- .
tures. During FY 1982, the Department of Labor operatecd
. under a Continuing Resolution. .Consistent with standard-
- budget practice, the $39.8 million requesteéd for FY 1982
did not include an amount for comparability pay increases .
' of $1.6 million for a total of $41.4 million. The $43.2
' afiount quoted in the chart on page 5 as "appropriated” in
-FY 1982 includes mn additional $1.6 million re-programmed
-, at the request of the agency to meet OFCCP obligations.

* , page 5  Table " : } | o >

Two of the displayed ‘budget amounts are incorrect: for FY.
-1980,. the correct amount should be $51,846, instead of '
$50,962; for FY 1981, the correct amount should be $50,086,
instead of $49,318. The amounts shown on the draft reflect

actual obligations., As displayed, the chart mixes aoples
~and oranges. . -

* Page 6 Staffing Table ' _ N
line.1l-- The agency did not requeét A reduction . stafing

-’ from-1,008 to 979 positions for FY 1983, as suggcested i-
... this statement. As a federal agency, the Commiscion sh: 1d
be aware 'of the policy change by the Office of M nageme: ’
and Budget in its ‘calculations of authorized sta. [ iro.
Rather ‘than authorizing a certain. number of full-*:mec
, permanent positions (FTP), OMB policy was amende¢ °~ one of
authorizing funding for a certain number of. full-t.me
equivalent (FTE) staff years. Previcusly, under the FTP
concept, OMB would assume that "lapse ratc" or percentage
of positions which would be vacant at any given tim. and
would. therefore, reque.t. funding for fewer positions than
were authorized., The FTE concept eliminates this gdesswork
..and per 1its gréater flexibility in position management. We
‘also .ound some inconsistencies in. the Staffing Table
relating to the number of actual employees on board. We
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are including a suggested, revised chart which displays the on
. board count at the end of year:. An updated on board cournv as of
- July 31, 1983, is.also included. :

L

" OFCCP STAFFING: 1980 - 1984 (Proposed)

Fiscal Year Authorized = - - Actnal Onboard
g, . o a/ ' a s/
1980 o 1,482 }:304
| , a Y4
-1981 - ' - 1,482 1,232 '
a/ b/ : c/.
1982 - 1,008 979 ' 988 »
| B -4 S -
1983 ‘ : 979 - 1,021
-/
1984 (Request) - C 979

a/ Number of full-time, permanént,staff permitted unde:
'~ Congressional budget measures, -

b/ Nurber of full-tiue, equivalent,staff—yéa:s permitted.

c/ Numbe: of staff actually employed bf OFCCP, at <nd of'fiscal
' year.. - .

4/ As of July 31, 1983,

/
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* page 7

line 3--  The report states that "Without ...a (management
information) system, OFCCP is hampered in assessing data
contractors must report..." OFCCP is® addressing its
management information needs and developing a system that
is most suitable and responsive to its program activities,
As noted under footnote 11, the management information
system envisioned in FY 1981 was not. developed. However,
the decision not to develop the system was reached after -
it was consciously determined that the planned system would
not be cost-effective, and not, as the draft report

purports, "...because (OFCCP) anticipated a scaled-back

enforcement program,"

The draft report fails to note that we are developing an
enhanced OFCCP controlled and operated Compliance Review
Information System (CRIS) to improve the quality,
integrity, &nd timeliness of data used .in evaluating
contractor performance, as well as our own program. - ,
. performance. The CRIS system will enhance the capabilities
- ~of the system currently in place; will permit integration
into other Department of Labor systems, and wjll - \
- incorporate additional data features .on compliance reviews
relating to the construction, handicapped worker, and
veterans' programs. - In addition, OFCCP is using a
computerized screening of contractor employment data as one
basis for. scheduling contractcr establishments for
.reviews. This approach permits a broader coverage of
contractors and enables the agency to focus its attention.
on those employers with the most potential for increasing
. - employment opportunities and/or with the greatest apparent
. need for scrutiny by the Federal government. We believe
e -hat these systems, ih concert with other information
components already in place, will satisfy the agency's
information needs and do so at a much more economical cost.

l:ne 9 and footnote 14-- The proposed FY 1984 budget does
include a request for funding for the development and”
implementation of the CRIS system. Also, there is no
"connection, as inferred in this portion of the report,-
between the agency's desire to have the WEAL Order vacated
and the development of a management information system.

[
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* Page 8 ’

line 5-- The draft text makes an allegation that the FY
11982 reductions in personnel reduced productivity, .citing
as support an interview statement made by Deputy Director
Pugh regarding staff morale during the first quarter of FY
. 1982. OFCCP believes that a more appropriate indication
of productivity is actual performance data for all of FY
1982. A review of that data shows that this allegation' is
contradicted by the agency's accomplishments in FY 1982
-which. demonstrate that productivity went up. In FY 1982,
~ OFCCP conducted- 3,081 compliance reviews and 2,589
complaint investigations, or 453 (21%) mote complaint.
investigations than the previous year with 23% fewer
resources. Weé also reduced the average number of staff
hours required to conduct a nonconstruction compliance
review from 200 hours in FY 1981, to 190 hours in FY .1982.
For FY 1883 through the third quarter, nonconsfruction on
compliance reviews averaged 152 hours. The average time
- necessary for investigating .complaints was sibstantially
reduced from 66 hours in FY 1981 to 47 ‘hours through the
third quarter of FY 1983. We continue to achieve increases
in productivity through internal management initiatives,
procedural improvements, and greater performance
accountability. Descriptive information on these
management activities has already repeatedly been made
available to the Commission. ’

\footnote_ls-- The second sentence of page 8 and the text
‘under footnote 16 assert that more compliance reviews were
conducted prior to consolidation of the program. in the )
Department of Labor in 1978. OFCCP has always been careful
not to cite pre-consolidation.workload data for a number of
reasons, not the least of which is the ill-defined and
inconsistent recordkeeping systems maintained by the .
various agencies which did not provide a uniform base for
compar ison purposes. Specifically, one of the first _
discoveries made at the time of consolidation was that the
previous accomplishment data were virtually meaningless. ,
There existed no uniformity among agencies as to what
constituted a compliance review; so that, oftentimes what
was claimed by an agency to be a compliance review may have
generated nothing more than a file check prior to contract
award. 1In addition, anecdotal information related by
employees transferred from certain compliance agencies
indicate that double and treble counting of compliance
actions may have been common in certain agencies.
Zonsequently, pre-consolidation data is at best a
questionable statistical resource, and the Commission's

_a. 270




M . ~

reliance on such data is similarly questionable; Further,
. the number of compliance reviews conducted in FY 1980

should be corrected to r2ad 2,632 (see page 35 of the
source document cited.)

\ : ; -
* Page 9

footnote 18-- As drafted, line five of the footnote is
misleading. OFCCP believes that it would be more accurate
to describe the revisions to the program plan by stating,

" "In April, 1982, the agency reduced its planned compliance
reviews by seven percent in crder to increase planned
complaint processing by 52 percent.”™ Also the word
"initially" should be removed from the thirteenth line of
the footnote, as the cited planned accomnlishments were

. Y

revised and not the original plan figures..

footnote 19--The Commission- appears to have concluded that
complaints resolved during compliance reviews as well as
any recruitment/referral/training:agreements reached
should be counted integrally as part of a compliance review
-action,- rather than separately. Except for the physical
on-site travel involved, the functions performed in these
activities are very distinct from those performed during a
compliance review. From a planning point of view, OFCCP °
does not specify time for these functions; it does,
however, use it as a management device to encourage the
efficient use of time by compliance cfficers. The
functions are properly counted as distinct accomplish-
ments. Indeed, linkage and referral agreements can be and
are made with contractors who have been subject to neither
a compliance review nor a complaint investigation.

* pPage 10 . ' !
v footnote Z20~~ FY 1983 program plans were revised in May,
1983 because of delays in the final publication of the
regulatory revisions. The first sentence of the footnote
should thus read, " For FY 1983, OFCCP plans to conduct
4,068 reviews." Subsequent information permits the :
updating of the second sentence, "It exceeded its’ third
quarter FY '83 goals by 317 reviews." (There were 2,810

reviews planned through the first three quarters, and 3,127
were completed.) Finally, the last sentence of the




footnote should include the following condition: 'It
projects completion of 5,010 reviews in FY 1984, 34 percent
.more than in FY °'83, if regulatory changes are made.”™ The
projection of 5,010 reviews includes those reviews which -
would be concluded at the completion of a‘desk audit in
instances where no problem areas are 1dentif1ed, and
compliance 1s apparent.

footnote 23-- As drafted, this footnote demonstrates a
basic misurderstanding whlch leads the Commission to
erroneous conclusions. The Commission appears to confuse ™™
‘the elapsed, calendar time for completing a review (60 days
for finding and 30 days for conciliation) with the hour
time standard (200 hours in FY 1981, 180 hours in FY 1982,
and 160 hours in FY 1983 and 1984) for completing a non-
construction compliance review. The two time measures are
notdlnterchangeable, the hours expended directly on a
review actually relate tc work performed sporadlcally
rather than continuously, whereas elapsed calendar time

- refers to the calendar duration of the action, . The -hour
time standard is both a planning and evaluatLon device and
is based principally on observed increases in productivity
as well ‘as management's desire to stimulate greater
product1v1ty through challenging performance standards.
Similarly .the footnoted text should clearly reflect the

. fact that OFCCP has reduced the average hours allowed for
- compliance rev1ews

* Page 11 -

line 1-- The words "time frames" should be replaced with
average hours to comport with our earlier explanation of
the difference between the two time concepts. (In light of
"this clarification, footnote 24 may require correction.)

In addition, .the implication that redaction in average
hours "...may prevent staff from thoroughly investi-
‘gating...” fails to be substantiated by the findings of
case qguality audits, accountability reviews, and other
quality control measures being constantly applied by the
agency. The agency believes case quality and consistency
are as important as timeliness and the total number of
actions. Indeed, the agency has -found that ‘the quality of
reviews depends upon the quality of training and program
guldance given to compliance officers, which combined with
experience and objective eniorcement of the laws contribute
to the professionalism.of the agency.

footnote 25-- Mr. Cisco rec.i ! scts having said that time
constraints " could make ‘OFCCF & paper shuffling
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program..."™ This is a conditional stdtement and expresses a
. concern that has always been Shared by this agency. To

assure no compromise on quality and to allow the ,
proficiency of compliance officers to reach the expected
level, we have permitted the hours time s¢'undard for

nohconstruction compliance reviews to rem~fa at 160 hours
for FY 1984. :

* Page 12 .
line 1-- The statement contained in this sentence is
inaccurate. The use of conciliation agreements is not
limited=to correcting and remedying systemic discrimination
and executing a conciliation agreement is not tantamount to
a finding of discrimination. Other violations of the
Executive Order and regulations, such as omitting a major
ingredient from an AAP or insufficient good faith efforts,

could result in the use of a conciliation agreement to
correct the violation.

footnote 26-- Several erronepus conclusions are drawn in
this footnote. First, the OFCCP does not know and has
never known the precise number of completed cases in which
systemiC discrimination was found. The outcome of cases is
reported in terms of hires, promotions, restored benefits,
handicapped accommodations, training, and other remedial
relief. The agency reports suspected cases of systemic .
discrimination, not the specific outcome of these cases.

The datarcited‘in the Quarterly Review and Analysis
'Feedback reports show the numper of suspected cases of
systemic discrimination that are pending, closed or dropped
from that category. (Please refer to page 5 under "Other

- Results” of the Fourth Quarter FY 1982 Feedback Report,)
In many instances, suspected cases of éiscrimination‘i'e
dropped when compliance officers examine the~facts further
and find no evidence. Thus, the inference may not he drzwn
that systemic discrimination was found in those cases

reported as closed ¢- dropped from the affected class
category. '

We must also point out that it is not possible to determine
with precision the number of potential systemic
discrimination cases identified in a given quarter. The
data reported in the gquarterly review and analysis proce:s
show only those suspected cases pending at the end of the
quarter. Thus, if a suspected case of systemic
dizcrimination was both identified and disposed of during
the quarter, it would not be reported. The only indigation
that can be cited with certainty in the footnote is that

, : 3




the number of Suspected affected classes pendlng has been
declining. OFCCP attributes this particular phenomenon to
—.—__greater: proficiency by the staff in identifying systemic

discr1m1nation, resulting from extensive training and
‘guidance in this area. Another factor in the decl1ne may
- have been that there are fewer applicants -- i.e.,
tradit1cnally, hiring of applicants is a major affected :
¢lass issue -~ during a period of economic downturn, -
thereby reducing the nunfber of possib111ties for affected
" classes of applicants. "y : .

footnéte 27-~ To correct factual data cited, for FY 1980,
743 Conciliation Agreements (Ca's) executed 1ncluded
agreements for both compliance reviews' and /¢ mplaint
‘cases. The data were not maintained separatqu that year,
so that: the exact percentage of conciliation agreements
~obtaineq 1in-'situations-of non-compliance for gach category
cannot be determined. For F4/;981, the perceﬁtage of CA's
. for compliance reviews was 46 percent--that iz, of 2,170
compliance: reV1ews conducted, 1,006 resulted in the
execution of conc1liation agreements. For FY 1982. the . -
correct percentage/1s thirty-three (33) » not thirty-two as
- reported (63§/CA's reached in-"1,976" reviews) {Through the
third quarter of FY 1983, 3,117 compliance reviews have
been completed, 1,973 contractors were found in violation,
and 588 conciliation agreements (50 percent) were obtained.

. R

“ Page 13 ~
'11ne 1 and footnote 28-- The data shown are correct.
However, total financial settlements reached through the ~
first three quarters of FY 1921 indicate that financial.

' settlements are no leonger in dexliane. Total financial
settlements during this period amounted to $10.5 million..

line 4---As an update tc this data, through the first’ ‘three
guarters of FY 1983, 63 percent of the revxews conducted
resulted in findlngs of non-compliangce-

lines 7 & 8-- The report draws an unsupported conclus;on by »
stating that the execution of fewer conciliation agreements
infers that the " quality of review is inadequate."™ An
attempt to support this conclusion is made by guoting Mr.
Robert B, Collyer, Deputy Under Secretary for Employment
Standards, as testifying that "...employment disparities
stitl exist among Federal contractors... ." 1In its proper
context, this statement ‘does not denote that either- more
contractors are d1scr1minating or that the same number '

IR 274




continueas to Macriminate, The atatement merely reflectn
the agyency'a eaperioncea In continuing to tdnntf[y
Maceimination, To imply that Mr. Collyer's atatement
lwttteaaes the concluxton Jdtawn by the Commianion in,

at
freatl , a4 dizatorttaon of the teat imany,

L]

bPage 14

ddbne d-- The arserlion that *when Fedetal contractn are
pending, there {pteawatd) teviewn can atimulate prompt
cpliance® and jta footnoted 2ources dating back to 1974
and 1316 fail to acknowledge the subaequent and repeatod
tulinga of federal coutta which have held that "pasnover”®
of contiact awairda is uhcuhatitutional, In other words,
denjal of conttact award conatitutes debarment without due
piroceas,  Thus, the previous ®leverage® of preawatd revicwn
e he Jonger effeoctive as an induccment to the contractor,
Futther, OFJUR will continue to conduct preavard reviews an
bong 3z tequited Ly requlation,  For pragram plan putpouen,
picavatdz ate pot tieated as a scopatate element {n tho
Peanning ant rtepatting ptoceans,

¢ rtagye 3*

fTowtnote &5 -Ta giudate thia information, through the first
thiee quaiters of FY 198}, pending complaintas declined by
€ prercent . down ta J1,126. OFCCP believea that elimination
ciodts complyant backlog s an important acompliahment
dezetving of greater recognition, as {nxproved delivery of
sEfvioea bt proesjtam bheneficiatiea and contractorn alike
vicd te greatly entanced once the workload becomes current,

.33"5 s

Forteote &0 L5t feapones that complatnts are closed
alnjiriatyatively. 1L should Bb-noted that cases are closed
fer yeszun: «the: than those mentioned. A number of cases
e 1 wc2ed adminietratively by OFCCP because satisfactory
tezalytion: have boen achieved and no further action is
fequited ) Lie agency. Because the complaint data
jrecessing systen Joen not now Capture specific complaint
ricvcesayng Jnfotmation In its entirety (it will in PY 1984)
tae ax2iat an praglamming the data, OFCCP requested
areative irfojcaticn in the third quatter of FY 1983. The
»mforaation Ternished by tield offices showa that of the
f0. tolay camplaint inveat{gations/resolutions accomplished
o the thisg quatter of FY 198), 66 conplafint cases were
Cerned alniristrativ-ely becavse the violations were
renel,eld tatialactatily after the agency's inftial




fnvolvement but prior to the completion o a full on-si.e

investigation. These sixty-si: actions (66) were resolved§q
a3 ftollows: -

Aqrecment reached between contractor and comnlainant 46
Coslainant hired/rehired 7
Accommuiations made for a handicapped individual 1
Complaints resolved by contractors' internal reviews 9
Complainant placed on temporary disability 3

In summary, an administrative closure dors not signify an
absence of investigation; rather, it indicates that the
agency is satisfied that the complaint has been resolved in
accordance with the law and-that all proper protections and
remedies havg been afforded,

*Page 17

line 8-- In referring to OFCCP's liaison group initiative
to encourage voluntary affirmative action efforts and
broaden communications with members of the public, the
report. states that, "Similar in:tiatives in the past have
not proven an effective alternative... . The OFCCP is not
aware of any similar initiatives in this program area. 1If,
however, such initiatives exist, we are disappointed that
the Commission did not include in its report examples of
such efforts. We believe that the utility of the
Commission's study would be greatly enhanced if it shared
those efforts for encouraging voluntary affirmative action
which have proven unsuccessful, as well as those
initiatives with promise that can serve as a model worthy
of replication by civil rights enforcement agencies at the
federal, state, and local levels everywhere. This sharing
of experierces through such a widely distributed
publication, as is the Commission's Report, would s:imulate
and cross-fertilize ideas and possibly enhance the
performance of civil rights programs. As an update to
footnote 48, there are presently 173 liaison groups in
existence nationwide, all engaged in a variety of voluntary
affirmative action activities., :

o\
=1
C.
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION.
WASHINGTON, D.C. 20506

SEP 13 1963

-

Deborah P. Snow

Assistant Staff Director . \
for Federal Civil Rights Evaluation

United States Commission on Civil Rights

* Washington, D.C. 20425

Dear Ms. Snow: .

As requested, we have reviewed the draft report on EEOC's enforcement
performance and resource al!location. Numerous specific comments and
suggestions for change are enclosed. -

From a\EEHéral perspective, it is the unanimous conclusion of all of the
staff members who have reviewed the draft report that it does not falirly
or accurately describe the extensiveness of current program goals or
achievements. The report appears to be obsessed with the concept that
there is a direct and total relationship between the level of resources
assigned to a partitular function and the corresponding jevel of
accomp | ishments produced. ' Based almost exclusively on this assumption,
the report presents numerous negative conclusions about EEOC's current
program. Those few positive statements which are included are tempered
by an unflattering comparison to some vague standard of what could be
achieved if there were no resource constraints.

While évery Governmeng;program could justify and utilize additional
resources, It Is inaccurate to conciude that major resource constraints
constitute a significant hinderance to the achievement of any cur:ZR*
goal of the Commission. The Commission's current performance closely
matches the levels previously attained when performance is measured by

/

looking at actual benefits being produced. “In addition, the Commission's

current program is In many ways broader in scope than was the case In
previous years. New initiatives, such as providing assistance to small
and medium size businesses on how to comply with EEO laws and sending
investigators into communities outside the immediate reach of EEOC's
Field Offices to perform charge intake functions, will dramatically
increase the Impact of the Ccmmission.

7’7'.*
LA

J
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Page 2 - Deborah P. Snow '
L - . , v
| would sugge#t that the tone and cdntent of the report be substantlally
\ recast. EEOC staff realizes that employment discrimination temains a
serlous and pervaslve problem In the Unlted States. However, no particulai
purpose appears to be served by presenting such an unflattering portrait
of this agency's current performance. Your repert needs to equitably and
more fully describe the correct achlevements of EEOC In. fackllng the-
enormous problems which fali under Its sfafufory mandéfe.

Siacerely,
John Seal

Managemen+ Director

Enclosure 7




Page 2, paragraph 1 ' : G

While increases have been small, there has been ro noticeable Impact on

complain®t Back1og elimination, class and systemic discrimination in.esti-
gaflon‘and Ilflgaflon and coordination., In fact 90% of the back | og:: d
pre—l979 complaints were ellmlnafed in FY 1983, 92% Increase In the
number of cases filed over FY 1982 and no negative impact on our

coordination responslblllfies under Execuflve Order 12067.

4
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Pages 2 aﬁd 3

Page’ 2 Budget Totals v‘ _ {

The entire aﬁalysls on pages 2 a Isleadlng.. The analys!s should

"In the Commission!
Near ly 70% of

The increa

on rates is” totally Inappfoprlate.
0C's expendlfufes are for personnel ;alarle: and benefits.
s needed in.this object class should correspond 7 -he annual:
_cos+:of Iving adﬂy$+men+ for Federal employees not the GNP Irfta"ion
‘rate. ] Imilarly;‘éxpendltures in chh.ca+egories as commerclal :: ¢phones,
postage, travel, FTS and supplies ara adjusted according to the n.-* .

. of wprkdays a. year,‘no+ accgyding to ‘the’inflation rate. The aw+ent

of fkpdsprovided to State and:lLocai Agencies is also not Influer gcx Yy
Infla+lon, but rather by a fundlng fo*muSé establ ished by EtOC. The orly.
portion of EEOC's entire budget which lends:* itself to the type of ana!ysis
you have presen+ed reIaT’s to such' smaIJ-IIne items as transportation,

word processLng, ADP use and equlpmen+ purchase. We strongly suggesr you

'dele+e the en+lre content of pages 2 and 3.

-



' Recamend this table -eplace the'one on pagé 3 7 - .
\. ’

‘e

Appropriafiohs and Qutlays

: -~
. FY 1980 through FY 19383 - '
(in thousands of dollars)
: . Federal
e i T T Emp loyees
. . : R - Compeiasable . - COL
. Appropriation Outlays , _ Workdays Ad justment
Fiscal Year 1980 124,562 130,841 .
Salaries and benefits (85,862) (85,862) . 262
State-and local grants ~ - {15,000) (15,694) ,

Other ©(23,700) (29,285)

Fiscal Year 1981 " 141,200 134,256 S
Saleries and benefits . (93,860) (93,860) . 260 Y91
State and local grants (18,000) (15,233) - S .
Other (29,340) - (25,163)

" Fiscal Year 1982 - 144,739 137,671 -
Salaries and benefits . (96,873) (96,873) 261 4.8
State and local grants (18,500). (16,:776)

Other , (29,366). . (24,022)

Fiscal® Year 1983 ' 147,421 1/ 145,694 . . “
Salaries and benefits (101,281) (101,281%) 261" 4.0
State and local grants (18,500) - (17,297) .

Other ' (27,640)  (27,116) , o
Fiscal Year 1984 (Estimate) - 151,928 2/ 150,136 ‘
Salaries and benefits (105, 442) (105, 442) . 260 _ 3.5
State and local grants /7 (18,000) (18,660) {(Proposed}
Other. N (28,486) (26,034)

] .. ‘ .
1/ Includes a'4.6,mi|;}bn pay”raise supplemenfa\

'3/ 1984 Hquse Allowance‘ﬁ .

. . ) v \ ,
N\ )
) N




Page 5

-

Insert teble for EEOC Ful l-time Permanent Staff Positions:

1980-1984 (Proposed)

Fiscal Year ‘; : Author i zed a/ Aéiggl b/
1980 . T 3 3,433
1981 m ‘ .3,416 | | 3,412
1982 o 3,3'26- 3,149
' 1983 | - o '3,185 | - 3",167 c/
1984 (Request) - 3,185 | -
.
i - Q




'.Page 6, Recommended change - Paragraph 2 - line 3

Averaéing processing time should be 186 days and not 242.

M)

53




Page 7 suggested change - footnote 12

'12/ Since publication of the new referral rule (Title VI = Title VI Rule),
the expected number of néw chaFge rreceipts has been much less than
originally estimated. ‘Thfs ha§ been due in part to the exempf}on of The
Department of Education from the rule because of the Aggmg.case and the
elimination of mixed cases from the rule. Receipts during the first fhreev

months of operation under the rule totalled less than 100 charges.




%

Page 8 - Footnote 13 - line 5
Shows 242 (average processing time) for FY 1982 and 180 for FY 1983.

Respohse: Average processing time for FY 1982 should be' 186 days and

158 for FY 1983 (6 month report.)




Page 11, Recommended change - footnote 25 and +he deletion of
footnote 26, 27 and 28 '

Mr. Finney has stated that the paraphrases of his comments are a disturbing
distortion of the interview which he had. Earlier on, fhe4inferviewer‘
Indicated that she wanted to take a comparafi?e look at systemic operations.
_In that context; she asked for staff sizes in 1982 and 1983. .The numbers
which were glven were approximates, and without editorial comment as to

. the workload.

In the invesfigafiohs it was indicated that a prudent disposition of the
pre-1979 charges was a 1983 priority, but we indicated a number of other
priorities; incJudlng regeneration of Targe*fng and screéning operations,
the development of +argef/hodels, and the development of new charges.
Addlflona||y, John Schmelzer said that some of the comments affrlbufed

to him in footnote 27 concerning Systemic Programs are incorrect. ,
Mr. Schmelzer said the interviewer asked him about the 55 remaining chafges;
He did not suggest this number, but in fact, he explained he did not know
whether this number was correct. Mr. Schmelzer also said he commented

only on the elimination of_HéEdquarTérs' Commissioner charges.



‘Page 12 suggested change following footnote 29

The characterization of our plans and expéé?afions for 1984 operations
{(p.12) has no basis in'any of our comments, and, indeed, ignorés several

key highlighfs of our 1984 plans which we shared with the interviewer,
tncluding:

1. 4-5 new systemic charges;

2. Several important settlement negotiations;

3. Refinements of the new Targefing model for export
to the field units; . :

4. A vigorous program“fg.monifoﬁ settlement and consent
decrees; and |

5.V A combination of at least ten hew direct or infervenfion‘

R [}
lawsuits.




.

Page 12 suggested change - footnote 31

(o]

@

Page 12, ffoofnofe‘SI and éccompaqyingﬁ+ex+' The tText following footnote
30 and footnote 31 should. be changed to read "Although EEOC'sfaf% f
I|+|ga+|on recommendaflons from field al +orneys'+o the General Counsel
|ncreased between FY 1980 and FY 1981, the number of recommendations
declined in FY 1982. 31/

31/ EEQC staff recommended 393 cases in FY 1980, 469 in FY- 1981, and

" 401 in FY 1982. EEOC FY 1981 Annual Report, p. 29; EEOC FY 1982 Annual

' egor (Draft), p.__ . Cases reccmmended by field staff to the General
'Agounsel are rpvuewed in headquarters for legal and factual sufficiency

and are ingfhrn recommended by fhe General Counsel tc the Commission.

“The Cof;)ésison ultimately decides whether fo authorize or reject
)

/
7

Ilflga n. Virtually all cases authorized by the Commission are’
flled incourt." _
PR
‘/ -. : R -
S - ‘

7
/
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Page 13 footnote 32 suggested change

]

o Page 13, footnote 32: ' Suggest-change footnote as fol lows (undérliﬂfng

« indicating changes): . "|n FY 1980, the Commission authorized 322 cases;

in FY 1981, it‘aufhorizéd z54 ca;es; and in FY 1982{ it aufhorized’llg.."
With respect to case filings, in FY 1980, EEOC fileg\ggg cases; in_

FY 1981, it filed 444 cases; and, in FY 1982, it file&\;4[;. .As of

the end of |the third quarter, rY 1983, it had filed 116. Aé;gi

July 31, 1983, EEOC either had ‘authorized for litigation, or had“filed,

a fotal of 205 cases ‘in FY 1583. (Case filings include both direct

suits anduinfervenffons, which ﬁusf be authorized by the Commission it-

self, and subpoena enforcement and preliminary relief proceedings, which

A

do not require Commission au+horiza+ion3)...ﬁ

< . ) {’ . . ,/ ' . L . ~
., .INote: The draft report's figure for case filkings _in FY 1980 is erroneous
\becauée it does not jncludé subpoena enforcement suits. Subpoena .-
* enforcements have properly been {ncluded in, the remaining case filing

statistics.] A Co o -
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- : ' A . ° ‘)
* Page 13 - Footnote 37 suggested change N
Footnote 37 . 5 o . . W \
o Page 13, text preceding footnote 37: e , .

- Chénge as fqllows; "As of July 31, 1983, case aufﬁoriiajionﬁ for
FY‘1983'fo+allep 1467 As of the end of.the third quarter of.FY 1983,
’Qe:efifs-fofalled $21.2 miklion." .- oo X .
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>age 16 paragraph 2 suggested change " '
—~ | .
. Page\16,.$econd paragraph ' s
) “ o . v
The“conclusicn of the report that "loss of staff will result In
[i+tle follow-up of pasf'acflvlfy, few Inlflafl;es, and
concenfraflon of staff resourcea on coordination of regulaflons
wlfh/ofher agencles" ls |ncorrecf.
We have developed.two office objecfl%géf?or FY-'84, which have
received fenfaflve approval. One concerns providing guPdance
on Section 504 of’ fhe Rehabill*aflon Act of 1973; ‘the other
lnvolves confinued work W|+h t+he Civil Rights: porflon of the
CA-1 budgef’submlsslon including fhe developmenf of an b
v 'ﬂlnsfrucflonal manual. In addlflon, we are conslderlng :
initiatives in several other -areas.
: . .
Flnally, qf necessl#y, we must react fo ofher agency regulations
~ @s received. Our reviews of these regulafions are for the purpose

of eliminaflng problems of duplication and lncoﬂsisféhcy in,
I

Federal equal employment enforcement.
N . .

« CIEEN
-
.

As such, this activity in conJuncflon without tentative goals &
" and lnlflaflvegt méahs‘Tha¥ probléms of duplication and -in- °
cSnsistency in Federal equal employmenf'enforceMGgf dlll_ggi

"continue fo;receive'llmfted-affenflon." . -
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_ . . . R o
Paée”16, footnote. 46. (Recommended change) I
. Q . ) .

<

Coordlnafuon Divisidh Iosf no funcfion as a ‘resutt of the 1982 reorgénizafion.
However, the Guidance DlViSlon, which is the other divuston in Coordinatiop,

and Guidance Serv1ces, reoeiVed parf of the func?rons and part of the.

v
sfaff of The former Office of Pollcy |mp|emenfa+10n. - . ..
. -~ g N - P ‘- _‘- ~__
. . s < , . , . )\_,
- ' - { » ’ ‘N
) * ‘Q -
! » N ~
< " . "
- A . A¢] M
. -
~ v o »
' A ¢
N
= ~
- \— e
- - ‘ s -
- . ) . -
’ ’
" ] . . _
. /
v P . t
v A}
\ . v
- : - N
b ’ “
u‘ * @
N Yy . o
Al . .
o .
- 4
. -
\ « ' '
I s 5 .
1) ¢ !
Re o
- - - L3 .
‘ <
4 » * -
- - . T
. g ) :
' b . N
N z , . 292 ,
, ! 4 = ) -
5 - ' - v \
f . . 7
- . . . >
% s
° .
- z




- r . .
e .. ' . : V.. UL NI TR UTIN U T VAT Fs \-IlJE—‘LLUk'MLN‘ o ot

Y . .
'f‘.\-‘? L o = .- WASHINGTON D ) . -

4 T
o » E‘_' * ) S ~ . ) .
.‘!mm Fie ' ; L R 1
e °“'.‘p’ - i I Y, | g 0%z R ¢
FICE OF TnE ASSISTANT SECRETARY SEP- | o o . Lo

* AFAIRHOUSING AND EQUALOPPORTUNITY - * ° O -

1 Lot .

Ms. Linda Chavez 4 : ' .
[staff Director . °* ) R _
United States Commission on C1v1l R1ghts . s . o
. " 1121 .Vernmont Avenue, N.W. , T
-Nashjngton,,D:C. 20425 R

ed
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=

Dear Ms. Chavez: . , -~ v et ' _ io"'

Thank you for the opporfun1ty’fo/rhv1ew the Commiss1on S; graft report
on civil rights performance in HUD's, Fair? Housing and £qual’ Oppo unity .
program. As you requested, I have enclosed <a detailed descriptipn: of . the ’
corrections that are necessary for factual accuracy and an attachment
_ with technical correct1ons to the body and footnotes.

The fo]]ow1ng is a summary of the resu]ts of our brogram' They are
discussed "in deta11 later 'in my response: ° _ . _ , '
* HUD Enforcement 6f Title VIII Cases is Substantially. More L

Effective. The number ‘of successful conciliations of housing
discrimination cases‘has increased« . The monetary “comperisation
‘award in adm1n1strat1ve1y processed ‘cases 1s h1gher than ever
before. *° e .
! ~ ""The Program to Strengthen State and Loca] Enforcement Capab111ty
' . ¥s"a.Success. Over 80 states and local governments. are now ., ~
" sharing enforcement, responsib1ltty ‘with-HUD. This ‘program has’
Jincreased dramatically the resources which are available to fight y
“ “housing discrimination. Many states and, localities have laws
-stronger. than Title VIII thus increas1ng the remedies available -
to victims’ of d1scr1m1nat1on. The draft report is siJent about
-'th1s 1everag1ng impact both 1n terms of resources and remedy.

™ The Adm1nistration has Proposed Specific Amendments to Strengthen
. Title.VIII and will Request the Resources Required to Carry out .,
. that New Authority. In his State of the Union Message, President
o Reagan made clear his intention to provide thg missing ingredients
~s T "' to effectivq enforcemerit. The Administration’ ‘has- delivered on-
that promise by sending such ‘a measure, to- Congress. There is no
. sirigle -more important indtiative this Department\could take, and
“we -are comm1tted to mak1ng 1t a rea]ityu :

e w0293
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. Title V1/Section '1Q9 Findings of Apparent Non-compliance Have - "

Wore Thah Doubled Since 1981, -Whi1é the draft report focuses on .

Interim steps in ghe progcessing of Title v1/109 complaints, it = °

" fails to note that the results uf the process have improved

.« markedly. In 1981 only 10% of .the comp]aints‘réSulted‘in,a'-, -

. ' finding of apparent nbngoﬁpliancea; In 1982 the figure-had risen®

+ito 14% -and to 24% by the first half .of 1983. "Similarly, the .

ST, pergenpagecpfuTit1e‘VI7109 compliance reviews that have resulted-

"ﬁf\*indingsﬁof'apparent‘non-compli&nce has grown from™5% in FY

1980 to 29% in the first half of Fy 1983. - E

Aa

& .

2

. . @ ‘. R
. whileX I appreciate your desire to assure the fundamental qccufacy of- -
--" the report by including a great deal of factual information and analysis, 1’
am concerned that a focus on suchlindicatorszaloné’may’createﬁa'fa15g im-~
pression nonetfieless, For example, it is accurate but not useful to cite the.
.. 'small decrease-that occurred in FHEQ's' on-board staff,.unless you also |
., " ¢ompare the treatment of civil'rightsastaffing to all other ‘staffing. in_the.
Department. As.I later point out, FHEQ staffing was treated more. favorably
than the staffing of the Department overall. ~Similarly, the report does °
not reveal that the Department has held FHEOQ relatively "harmless" when its -
program funding level is compared td the reductions in most other HUD '
_..programs. = In fact, whfle_theredwere'adjuStments in «individual Department.
programs, the FHEQ program as a“whole increased from 1981 to 1983 while the .
tqtal-Housiqg,énd,QPD programs .decréased. - S -
P - : : . :
1 am also concerned that the néﬂort-faf]s&tovQOnsiderliheothional ,
- context which surrounds the entire Federal -enforcement effort. Nowhere *is.
there discussion of .the serious budget crisis this country has faced over
the past two years and of the.significant.shortfq11.of available resources.’
\-to_canry out many of -this Nation's most criticaT_need§”and'prionities. .

We all agree that sufficient resources have not been pcovided to end ..
. discrimination in this country, but that judgment must be balanced by the
overwhelming needs we -have to provide -for the poor, to help the unemployed -
and to provide for our Natignal defense. 1In the face of such.overwhelming
~ deficits and critical ‘needs, it’is essential that this report take -cognizance
"of the difficult choices we must make in using the scarce resources which
< "are_available. ‘put- simply, 1t i3 less than accurate to call out the declin-
. ing size of the total resources made available for civil rights without
any mention of the severe reductions in many programs that have taken place
Cin theothiona1 budget. In the total context,.civil rights at HUD has been.

: more;than_pﬁoportionapely,funded.

)‘ * . The material which follows is.organized in the-same order as“the draft
" ‘report.. It discusses in more detail -the specifics of the HUD program and

Aphe.reas ns that I believe we have made .major progress:in program effective~
-+ ness desgﬁte the increasing shortage ‘of gvai]able r?sources.’

.
. e

.
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Bu‘dget Totals

uh11e there haye been decreases
throughout the Department,

in: fundxng-ﬁor programs and staff1ng

FHEO fhas been held "harmiess® to a great extent.

The follow1ng is a compatison of program ‘budget authority and adm1n1strat1ve
funds prov1ded in the three major program elements within- the Department..

-
-~

.8

1980.°

-

. 1981 . _1982 . 1983 1984
P ) (Dollars.in Millions) ' .
 EHEO: L
: Program..,........... . $3.7 ! $5.7. ASS.O-‘ _-$5.7 . $4.7
Salaries & Expenses.. 18.4 21.1 22.3 23.3 N
SUthta:l ono-..-oooo- . 2 1 2’60§‘ ‘27503' 2’9.0.‘ '—
Hous1ng: . i : ', L
 PFOGraMeseeveseecesss 28,837.6 27, 184 7 14,660.9 6,309.6 9,126.9
~Salaries & Expenses.. - -242.7 259.9  .25244 .261.5 . NA
Subtotal..ieeovo... . 29,080.3 27,444.6". 14,93.3 6,571.5 - -~
L PROGRAMaseaaiiesdees 4,574:5  4,391.9  3,928.7- 3,908.0. 3,920,0
Salaries’ & Expenses.. __ 64.1 7 63.9° - 62.2 61.4.. NA© .
SUthta].....-.e..‘. 4 638 6 4 455.g i 3 990 9 3 96§0:! .

. r Furthermore, if one compares the " change in the tota] FHEO budget frqm :
FY'1980 to' FY 1984 to the change in the Department's total budget (both.in.

constant dotlars), it is: apparent,that FHEO has been -w
FHEO budget remained unchanged ‘thesé four years ($22 ]

gl] supported. -The . . .
0,000 to $22,280,000-- .

‘> a- 1% increase), while ghe Department ‘s’ appropriation declined 5ubstant1aliy

in the same period ($35,%687,164K in F

/

Y.1980 ta $10,410,660K in FY 1984). ~ g

S1m1lar1y, while FHEO staff decreased, the reductlon was substant1a11y

less than the Department as a whole,
from 610 in FY 1981 to 545 on June 30,

a

FHEO's on:board strength decreased ¢

1983, a reduction of 20.7%; but the

“Depactment's on-board strength decreased by 17% as of June 30, 1983 (from

15,122 to 12 «198)
'T1tle VIII Program

i The draft report would criticize’

P

the Department's record in the

administrative enforcement of the Federal Fair Housing Law *(Title VIII of

-.the Civil Rights Act of 1968, as amerded).

The report would also 1nd1;ate .

~that serious quest1ons -exist regarding the use of State and local agenc1es
administering fair- housing Yaws recognized by the Secretary.as providing
rights.and remedies which are substantially- equ1valent to the Federal Fair

Hous1ng Law.

[

{
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.regarQind State’ and 10c31_agencies are suppogtgd in the report.

, . Ty * .
_We'beliéve that the draft report. does not refléct this Departmentls .-
achievements under Title VIII of the Civil Rights Act of 1968, nor does
it adedquately address this Department's-commitment to the Federal -Fait *
Housing Law. Further, we do not believe that-the conclusions made

o

‘ ._""-.
" The Department's records indicate that the nymber of fair housing’

complaints received jncreaseq from 3,039 in FY 1980 to 5,112 in FY 1982,

a 68 percent increase. The number of Determinations .to Resolve (DTR) made

after HUD investigation of complaints increased by 23 percent over this’. '

same period. ~Cases with @ DTR were successfully conciliated approximately

.60 to+65 percent of the time and in 50 percent of these cases, complainantss

. referral of Title VITI complaints to these-agencies increased from 410 in
FY 1980 to’ 2,679 in FY 1982 or a 553 percent.increase. ‘Based upon data -

o

weré provided with a dwelling.” .

, During the same period, the number of Statés ard localities-with
substantially equivalent fair housing laws increased froom 38 to.69.- HUD

- -

maintained by HUD in its Complaint and Compliance: Réporting System, the

number of cases successfully conciliated by these agencies is comparable

to HUD's sucCess rate. , . : o : .
.. ‘ _-,' .o . ) ’ . ‘

On July 12, 1983 .the President submitted to Congress proposed

-

-amendments "to the Federal Fair Housing Law. The Administration's proposal
reflects the President’s commitment, &s$ stated inshis State of--the Union

message, to effective enforcement of the- Federal Fair Houiﬁng Law as an

, essential element for ersuring equal opportunity for ‘all.

- .

L4 2

. For sdde’time méqy of us have recognized'thé enqubemént shortcomings
of the 1968 law. The Department has:been working on strengthened enforce-

. ment singce this Administration took office. Under the Administration:Bill, .

the Secretary of HUD will still Sinvestigate and attempt to conciliate a

‘complaint filed byjan individual. . If the conciliation effart_fails,” how-

ever, the Secretary would be authorized to refer the complaint to the '
Attorney General with’a recommendation that he or she commence a District -
Court actijon for equitable relief or civil penalty. The proposal authorizes

_a-Civil penalty of up to $50,000-for a first offense and up to $100,000 for
.a second offense. e K . _ '

‘ [} I - . R .

The Administration Bjll would make bigotry in housing a'very'éwpensive‘
proposition for those who discriminate. -The rew law would not. dnly;deter
discrimination but would provide of fenders ‘with powerfu]ljncentive§ﬂgo
enter into conciliation, which-we have found to be the fastest and -most '
effective. procedure. On the average, ‘conciliation produces . settlement
within one hindred days, which is much faster than any courtlor administra-
tive hearing process,is likely to be. SO .t L

.. . s S

L3 a 4

"o L. y S, : . . o
The fair housing amendments,proposed.pynthe-Président of fer prompt-.and

',effecgiﬂe means to enforce fair housing for all people. /Thgy are-direct and
“clear. - They broaden the enforcement process a;‘thefsqng:time they streng-

then the conciliation. process. * « . = .2 24 \vé L
' RN P e ey . .3 e
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We recommend that the/draft‘report be revicted to reflect .the commit-
ment of the Department-to-stronger enforcement authority as evidenced in
the Administration's proposed Fair Housing Admendments: Act apd to more’
‘accurately describe the enforcement efforts- of HUD and State and local

agencies. AT : "

“The draft report, on page 6; in discussing ssaffing,\indicates that™ °
Fair Housing Headquarters staff assigned to Systemic Title VIII investiga- ’
tions was cut from five to two. The reference is footnote 22.. This .
statement is incorrect. Headquarters staff assigned to systemi¢ investi-
gations, was reduced from four, (4) professionals to two (2). Three
professionals were affected by the'“RIF." -However, - e person who was
reassigned to- another office was simultaneou repldaced by another - staff
person.. N : I % L
_ ~~ " The report, on page 9, states that at the end of the first six months
of FY 1983 the Title VIII backlog stood at 865. In the next &entence the .
draft report further states that only 1] of, all closed FHEQ'.cases met .
the requirement that investigations be cdnducted within- 30 days. We believe
this paragraph could be misconstrued to indicate tﬁat.HDD,i§/not processing
complaints 'properly under Titlé VIII. The thirty day requirement relates-
_ only to the’conduct of investigations.- HUD's Backlog (i.e., cases open
more than 90 days).includes a substantial. number of cases/in whicli investiga-

tion is complete-and in which conciliation is underway. °°

.. Historically, HUD has experienced difficulty in conducting investiga-
> tions within 30 days, bqrti;u]acy in cases where substantial discovery
*is required or where a respondent fails to voluntarily cooperater with the -
HUD investigation. Recognizing this, HUD protects the rights of complainants
by notifying them of their right-to file suit within the allowed time re-
“gardtess of whether HUD has been able to complete its investigation of the .
matter. This procedure, however, does not diminish continuing efforts by
HUD to attempt to complete its investigations within the time required
‘under Title VIII, c = - R .

. - R
e ! T

#In addition, the inference that. HUD has not investigated dEses promptly -
- by reference to cases which are over 90 days old is misleading. In factt~ -
the language of Section 810 provides that only when a Federal court trial in
‘a civil suit is brought -by ‘an individual is the- Secretary required to cease
. efforts to.resolve the case informally. n - ’ .
Y o . - LW o ¢
 In discussing the backlog of cases at state and local agencies,. the.
draft repert concludes that'the'processing capability of these agencies .
is questionable. . FHEO is committed to ensuring timely processing of referred
cases. Clear guidance on this issue has been incorporated in all Memoranda
of Understanding executed by HUD and the equivalent agencigs since*1980. On
August 4°'of this year, this commitment was reaffirmed in a policy directive
from the Office .of the Assistant Secretary -(see attached). We would also
'pointfout; however, that state and local” agencies have had only a limited
time to develop their working relationships with FHEQ and to begin to priori-
‘tize housing ‘cases under the FHAP. We expect’ these agencies to improve the
timeliness of their proessing of hoqsing.tagés as the program continues.

. R . ) A :'23517’"‘ , : . | 4i;:
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Comparisons of monetary relief betwgen HUD and state and 1oca1‘Egehc1es
(such as thdse on page 16) must be viewed.withaeﬁution. Many state and
local agencies emphasize/early resolution of .complaints wherever possible in
order to obtain a.unit.or otherwise minimize damages. Moreover, it-miust be

noted that thé“data ¢n

compehgation usad imthe Commission's c¢omparison

rexcludés all state and Jocal agency activity in thé post-conciliation phase

of case processing. - It

* therefore; fails to reflect monetary relief which

these-'agencies are obtaining .after publi- hearings, or as a result of settle-

mentsentered into once
relief is not presently
fications are in place)

a public hearing ..as been .scheduled. ATthough Such
contained.in our.CCRS (it will be once our ADP modis
, there is reason 'to believe that if these results

were included, overall state and local performance in‘obtgining monetary

relief would b2 greater

- - o . ,

~

The draft reportfétates on page 21 that while‘HUD.éstimated-it would

‘close 765 systemic case
"fiscal year only 134 sy
a calculation from HUD

s during FY 1983, during the ffrst six months of ‘the
stemic case$ were closed. <The report then, asserting
FY-*982 performance fiqures, determines that a total

.of 131 staff years would'be required to achieve-the ##D goal for systemic

closures in FY 1983, and
fail to provide the sta
Y .

FY 1984, and concludes that HUD staff allocations
ff ‘eeded to accomplish this objective.

i

v e’ ' .
As indicated earlier {a the draft report, the Assistarl, Secretary:for

Fair Rousing and Equal

. of the Title VIII enforcement effort is to expe

1 referral of- systemic cd

Opportunity has determined that a primary objective
dite HUD procedures for tlie

o

ses/ to DOJ, for the-initiation of civil actions..

" Since HUD systemic. cases generally jnvolve issues most likely to include

, pattern and practice is
priorit_y5

LY

js accurate,-the number

sues, investigation of these cases remains a

While the data on systemic closure§ in the first_éii'months of FY 1983

‘of eases ‘involving systemic issues .is increas#ng.

Further, the reliance,on closure data as the measure of HUD 'systemic process-
_ing is misleading, since it doas ‘not-reflect complaints under.investigation:

or in.conciliation.. In

fact, at the close of the first half of FY 1983 HUD

" had 346 other systemic cases on hand and had made DTR's in 66 of those cases.

. . R . . ' ) L 13 . -
In view of the ahove, -we question the validity of tne conclusion, based
udget sata of systemic case 10ad and staff prejections of previous fiscal

N

%

years, that HUD. will not concentrate efforts on systemic fair'h using cases. .

I
egional Offices of the

civil -actions.

-

this regard, the Office of Fair Housing and Equal Opportuni will -adyise

need to provide for prompt processing/of cases’which’

' Zve-systemic issues and taKe the necessary steps to expedite referral .of -
- {insuccessfully conciliated fair housing cases to-D0J for-the initiation of
: : . 4 _

Ll

-

/

Title Vi Gomplaint Processing and Compliance Reviews =~ - ]

& .

g < g o
B ‘The'diSCUssiongbn4Ti§1e_VI/Sectipn 109 complaint processing and
compliance reviews focuses heavily on quantity rather than quality. .This
emphasis is misplace¢ and gives a misleading view of sthe program. For - ™
example, the number of open Title VI/Section 109 complaints has had a

modest increase from.FY 1981 to FY 1983, as\the Commission draft points

F .
~ .

S 2938

L



* o 3 .
. \ ;
LI . Pc

y -

' but._'But :pgﬁ one examines, findings of apparent noncompliance during that
.period, one find$-that they have increaSed from 10% of complaints.investi-

o gated in FY 1981, to 14% in FY 1982, to 24% in the fifst,half'of FY 1983,
Thus, the program has become considerably hore effective in identifying

and correcting discrimjnatory practices. : . .
bR AL . g h ) . .

. A ., , . - . -
~ The Department's strategy in the last few years proceeds on the
assumption. that we will-never have the resources to conduct compliance
reviews for more than a small percentage’of the 13,500 recipients.of HUD
funds in any fiscal year. ‘Thus, the,important element becomes the selection
of thoseé recipients for review which are most likely to have compliance’ . .
_problems. To.actomplish this goal, we pointgout that Field 0ffice personnel
* (FHEO and program staff) generally make annual visits to all HUD entitlement -
. cities and to most housing “a'u_thorities. The observations of HUD #ield Office
staff on these visits. and their review of data submitted by HUD.recipients
can help Regional Offices to concentrate their reviews on-those.recipients
most likely to have pr%blemsl‘ The fol)owiqg table demonstrates that thiél

. strategy is working:, = I . %
“Year - .-, L . .Pgrceﬁtage of Compliance ReyiéWS .
T e "With Nonq;gggjance rindings
PR /EY 1980 > -\ R .- 5
-1 FY, 1981 | - ) 12 _ o
[ FY 1982 RIRE 23 @
" FY 1983 (1st half) oot 29 T
‘;3 , Iﬁé Commission is in error in cixihg a sﬁaf&-dec]ine in pbogréh complianc

reviewé-between FYy 198T;an8 T9§2_(p. 26). As noted on page Q-10 of the Justi-
~ fication for 1983 Estimate the number of compiianoe-reviews,was counted by -
- authority threugh 1981, and|this procedure resulted, tn some cates, -in the
doubTe counting of recipients. -Beginning in 1982 the numBer of reviews and-..
. the 'number of recipients:were equal, thus resulting in an apparent redyctien i
the nhumber of ‘recipients reviewed. ' ‘ ‘ ' ' .

[}

.- - ‘ 2 o ot et \’ e - ‘ _D-"?_ .
> The Commission-helieves éyr compliance review goals for FY's 1983 and 198
.~ are ambitious. While there may be sope shortfall in FYA983, we believe’the
FY 1984 goal will be reached because of -the issuance.of the deskguides referre
to in noté 105 of the draft report. These dJuides, together witp'traﬁning of
Regional compliance staff and ingreased'use ‘of desk audits, i.e., examining ke
compliance data. from a city befoqe,going on-site agd thus ohbviating the need
for travel to communities not likelysto have problems,~should enable us to
achieve our numerical objectives, ‘'while. continging to improve the quality of
our -réviews. . R L o e T

p The draft report (p.p. 28-30).cites HUD's inatteption’to reviews of Low-
Income Public Housing. The numbér of reviews in the HUD Atlanta, Chicdgo,

" . and Fort Worth Regions has markedly fincreaSed in FY‘s 1982 and 1983. These
-Regions contain- ghe largest numbers of PHA's with segregated ot racially
jdentifiable housing patterns. Increased numbers of findings of apparent
noncompliance and compliance agreements hqyeﬁbgen the result. It has not

AN s St 293 j'.'_ ;‘ ‘"
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been necéssaqy to resort to_the administrative hearing procedure <to secure

compliance, although that tool ‘remains at-hand if a PHA proves .truly recalci-
trant. S ' : -

~

o <

) . The Headquartess investigative Unit (cited at p..25) had planned-to use
innovdtive“techniques, to conduct large-city reviews, especially in-the CDBG -
program. It proved infeasible not only because of travel costs, but becagse
it wou1d~havé required a-far greater .expenditure of staff thah had been o
contemplated, at -a time of‘increasing1y*sca;§% resources. The Regional TFREO
Offices have continuéd to conduct large-city DBG- reviews, the quatity of .
tWe reyiews has continued.to jmprove,‘andfit should improve*still further
after issuances of the CDBG Deskguide and training.. Headquarters Program
Compliance Division staff have-continued-to participate in Regional
compliance- reyiews, DOth'tO'RSSiSf\BEQiOHa] staff-and to learn from them, "'
< . = cw AP

s - o . |
vo¥untary Compliance Program, - " . " . s

.-‘ .ﬂ“‘b

\ The draft presented leaves the impression that the Community Housing
Board ‘activity is-the only voluntary_compliance program underway because
the! report does not include other. voluntary program elements. -We be]jeie.
our- voluntary effarts go' far .beyond what|¢?e draft descripes. - o

5

L This Administration has Fecognized that therg are measures in.addition

to compliance and enfercement actions to achieye the equal opportunity ob-
jectives embodied in civil.rights laws. We have launched 'a program of
“voluntary Compliance" which will allow us to better address thdse situa-
“tions where institUtiona]izad practices, or their results, have discriminated
" against protected classes. .In ,mdny of these casek,_the voluntary efforts .
‘of the public and private sectors can work more quickly and effectively to -
achieve ¢hange, thus allowing us to target bur.eqforcement,resources.‘ The °’
terial which follows describes that program. . -

. In 1972, the Department established the Office of.V udtafy Compliance
to administer programs designed to carry out Seetions 80 (e)(3), (5), and (8)
and Section 809 of Titl FVLIT. -within\this Office, the'llivision of Housing
and Community Development® is responsible for working with national organiza- S
tions, firms, Federal agencies: and state and local\governments to assist .

. themAin _developing voluntary fair housing.programs and 3611@jes.¢

Listed below are programs that have been developed, and implemented and 9 -
which meet the objectivés of pqomd%ing equp]vhousing_dpportunity,,through .
-cooperation of the public and private sectors: , :

W Vo]uﬁtary‘Aff{rmatjve‘narkéting Agreements (VAMALJ. i

| " the Office of_yoPuntary Compliance successfully negotiated and .
' maintains affirmativé marketing agreements with the top housing industry
groups, and over 1,200 local real estate groups. - ' : S

.




-+ |
"Successes have been achieved in the pursuit of the following
goals: ) '

I L

*promotion of a broad equal opportunity program designed
to-assure that housing will.be marketed on a non-
discriminatory basis; implementation of programs and
-activities to acquaint communities with the avail-
ability of equal hcusing opportunities; establishment
of office procedures to ensure that there is no denial
of equal professional service; promotion of the
involvement of more minorities in the real estate .
p » industry; making educational materials and fair
A ; housing training available to real estate-associates
- and brokers; and making materials available which
explain the commitmentfof'sjgnatgries to fair housing.

National agreements td promote fair housing have been signed with the
National Associations of Realtors, Home Builders, Real Estate Brokers, and
Real Estate License Law Officials. Presently, there are over 1,000 individual
industry group member voluntary plans-and agreements in execution across the .
country. The Agreements have led to continuous dialogue, discussion, and
‘{ncreased focus on fair housing within the-real estate profession. Increased
use of the Equal Opportunity Logo, fair housing training of real estate
professionals, distribution of material on fair' housing obligations of the
real estate induStry, are some of the accomplishments of the effort.

. 600 Communify Housing Resource.Boards Organized and ‘
5.5 Million Dollars 1n Funding:Support Given to CHRBs -

All voluntary affirmative marketing--agreements require HUD to organize

_.Community Housing~Resoche-Boards-tO;assjst'Signatory industry groups in

. monitoring and impleméntation. These Resource Boards consist of a cross ,
_section¥of representatives of influential community organizations throughout -

the metropolitan areas.that have an‘interest in fair housing and equal oppor-

tunity. At the present time;:600 Resource Boards are functioning. '

- The intent. of the program is to support activities that buidd the
effectiveness of Resource Boards-and increase their. capacity to effectively
plan and carry out activities that assist signatory realtor boards in fully
. implementing the conditions of the VAMA. Resource Boards monitor the local

" real estate boards as well as ‘augment their'gducagﬁon/0utreach efforts.

——

Funding for the CHRB program began in FY 1981 wizﬁ\én\apgzopriation
of $2 million followed by a 1982 appropriation of $1.5 million, $2-million
“in 1983-and 1 million in 1984. ' Decreases in appropriation$ were iEg\ip\\\\\\\\
obligating delays early on in the program. These delays have now been
rectified and the obligations are matching the appropriations.. We expect
that the pregram will return to its full funding level in the future.

In FY 1982, HUD funded 90 Community Housing Resource Boards. Eightx{

" mmunn 187\ mara CHRRe recepived funds in September 1983.
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. New Horizons Fair fousing Assistance Project - ..

The Office of Voluntary Compliance conceived and implemented the New /
Horizods concept and has established 50 New Horizons Programs natlonwide. !
The New Horizons Program was designed to enable the Secretary to carry out
the legislative mandate of Title VILI of the 1968 Civil Rights Act, as
amended. The Secretary is_required under Section 808(e)(3) "to cooperate-
with and regdér technical assistance to Federal, State, and local and.other
public or/privatevagencies, organization, and institutions which are formula-
ting or garrying on the program to prevent or -eliminate discriminatory’
practices,” and Section 808(e)(5) /“to administer the programs.and activities
relating to housing and urban development in a manner affirmatively to further’
the policies of this title.” iy

The continuing intent of the New Horizons Program is. to expand housing
.options by entouraging states, counties, cities and towns to utilize their
local strategy as a wayito develop and structure a broad range of activities
in the governmental, private and public sectors which seek to affirmatively
promote fair housing. 7 : ' - .

" "The New Horizons Program is an action oriented effort that is based -
upon a fair housing strategy developed after a communities' assessment of
jts fair housing problem and concerns. The comprehensive strategy is built
(upon four components: education, assistance to minority families, local
compliance and special projects. The program requires short and long range
goals that can be measired, time frames for the implementation and completion
of activities and the jdentification of resources to be used.

- Comprehensive strategies have been implemented in both’large and
gmall cities with activities developed to meet local needs. They include:
developing fair housing ordinances; city-wide educational efforts; housing
counseling; and establishing affirmative efforts with financial institutions.
, ; ' _ .
> Two (2) major.initiatives‘ﬂere accomplished this year that fostered
_public/private sector cooperation. A sharing of success stories and increased
dialogue offered a promise of cooperation between the public and private
;_secfbrs that will impact on discriminatory practices in the housing field.

. public/Private Partnership Symposiums Held Througout the i
N Nation - Almost 2000 Participate at Six Regional Sites

~ The Office of Voluntary Compliance organized and directed six regional
Symposiums on Public/Private Partnerships for Housing Opportunity. The
broad range of discussion and dialogue focused on the success stories ™
related t6 public/private sector cooperation. This effort was in response
. to President Reagan's call for private sector leadership_ and cooperation
with the public sector in selving comp]ex.gocial prceblems.

Majof real estate qrganizdiions, financial institutions, corporations
city, state and Federal officials, participated in and attended the six
regional symposiums. S - '

nn'f-. .
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. .The symposium series prov1ded a forum for §1alogue, anﬁ presented the

~opportunity to expldte the concepts of public/private partnerships and
voluntary action. Ideas, experiences, case histories-and in-depth-discussions
were held with leaders who represented a broad range’ of 1nterests. Existing
pub11c/pr1vate partnershlps were discussed.’ ' :

L T

S
. National Community Hous1ng Resource Board - Conference -
September 1982 - Event Attracts 400 . A

-
. A

o The Office of Vo]untary Comp]1ance p]anned and accomplished this. maJor .
Departmental initiative. More than 400 people from. the public and private———
‘sectors, representing all regions of the country, attended this conference
‘aimed at enhancing understanding of the CHRB process and goals. Major real

. estate organizations, city and state off1c1als. HUD staﬁf part1c1pated and

_—were-in attendance. L. e

~ - The voiuntary compliance effort is prnmar1Ty _implemented in~ area

- offices nationwide.  This enhanced respons1b11ﬁty at the local level
enables:local~ government corporations’, ang’Citizens to pdrticipate
in responding to long-standing social problems through inecreased -
cooperation that can institutionalize equal housing opportunity.

1

. Coord1nat1on of Federal Fair Hous1ng Activities &

The draft report c1tes HUD‘s fa1]ure to develop regu]at1ons to 1mp]e-
‘ment its responsibilities for céordination and leadership of Federal fair
~housing activities. However, the draft does not continue to point out
‘that the Department be]1eves~that the better time to develop such -
implementing regulations is after the amendments to Title VII]I have been
adopted. To develop regulations to implement ‘a law which will change in
coverage, definitions, and sanctions would be a terrible waste of already
scarce resources. The Department will move swiftly to develop such regula-
tions and to carry out its 1eadersh1p author1ty when the, amendments have
become 1aw. . : . Yo

Once again, thanr you ‘for the opportunity to review your draft report.
1 hope the materials ! have prov1ded will help correct the inaccuracies
‘and provide a perspect1ve which is present]y lacking in the draft. While
all of us understand how large the task is and how limited are the resouces
to carry it out, I sincerely believe that this Administrdtion has taken
smajor steps to improve civil r1ghts performance and to strengthen the law
‘to better serve us all. N

Sincerely yours,

-
.
L]

ﬁntonlo NonrmgW j
Ass1stant Secretary

. ~ 30. .
Enclosures: Techn1ca] Correct1ons - e (}if
. Memorandum on Title VIII Recall Policy.
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e TECHNICAL CORRECTIONS
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-

St-affing v/', C , o S, . s
.// " In FY 1980 the FHEC staff was increased by more than 13 percent
rather than 12 percent. . At : -

In FY 1981 HUD initially sought.to increase the FHEO staffing ..
authorization by 23,61percent rather than 19 percent. . : S
. . S ; _ ’

- _Tifle VIII Program o T T

page 15, Re: Monitoring of State and Local Performance (end of
foptnote 60). In FYy 1983 considerable activity.occurred in the .
redesign of FHEQ's ADP monitoring capability for State and local
complaint “processing. HUD's Office of Administration has committed

resources in FY 1984 to 1mplement these' ADP improvements. _

: Pagé 17, Re: Tfaining of Regional Staff on FHAP Implemenféfion.
. The languagé appearing after footnote 65 through footnete 66 should
_ be'deleted and replaced with the following: ' o

. WuD's Office of Administration has indicated to FHEQ that
' sufficient funds will be available to permit a FHAP train-
~ ing session for Regional staff in FY 1984.. v

. ° It should also be noted that Regicnal Title*VIII staff will receive
-training in September 1983. Thq-training will stress the need for
“monitoring complaints processed by state/local agencies) The train-,

ing -will cover monitoring activites that are now conducted by Regional
_ Offices, as well as activities that should be conducted in the interim
> yntil the uniform comp1aint\montoring system is in place and the
; ‘Handbook +is issued, Consequently, we anticipate that}we\yiJ1 not lack
the means to conduct our monitoring responsibilities.; « o
. . . i,
‘Page 19, Re: Systemic Complaint Referral Activity. 'In_FY 1981 four
systemic cases representing 17 individual complaints/were reféerred to
DOJ. During FY 1982, ‘three systemic cases representing ten i dividual .
complaints were forwarded to D0J. Since the beginning of FY 1983 four
‘ systemic cases representing 30 {ndividual complainys were referred to '
poJ. . - ‘ L : .

~

ProgramfﬁoﬁpTiaﬁce. : o T ' e -

N . . J .
" page 1, Note.4 - Change final period to comma.and add "and in .
; Federally-conducted programs.”

. Rage 1, Note.S - Line 3 - Strike the word "unfeaﬁonably:“~

\ a page 2, Note B - Line 3 - Change to read: "discrimination.based .
- . '{ﬁk ‘on race, color, national origin, sex, age, and _
1 ! .

handicap." .. . -
.. . . qn - .

s




o ’ ' _ - » Attachment.
N " . e (Page 2 of 2)

N '

,Page 4, Note d/ - L1ne 2 - Change “1984“ to “1983." , v

: Page 10 Note 38 - Line 6 « Change Mr.‘Mad1son slé1t]e from "Spec1a]
o -Assistant" to “Superv1sory EO Spec1a11st."

Page 12, Note 49 hlne*] ~ Change spe111ng of Mr. Pear] s f1rst ‘mame
' to “Laurence.”:

B Page 13, Note 50 - Line 2 - Change the words of this year“ to "ig -
Voo .. T FYdgssr | . e
b . NE. 3 : ' .

L1ne 6 - Change “Complaint" "to “Conp11ance.“

.’ Page 24,.Line 7 - The th1rd and fourth words are transposed

Page 25, Note 99 - Line 1 - Change spe111ng of Mr. Pear] s first name
o to "Laurence. - S 2

‘5

Page 28, Line 7 - Change “HUD“ to “FHEO" - The assessment referred to
o Coe ' was an FHEO assessment, not a Departmental assessment.,
page 28, Note 110 - Line 1 - Typo_- “orogram.”

. \ '
_Page 29, Line 5 - Change "HUD" to "FHEQ." .

Y

.Page 30' Support for Voluntary Compliance

Line 7 - local groups of; real estate profess1ona]s shou]d
read: local Boards of Rea]tors , .
Footnote 131 - James C. Cunningham, Jr., ghould read:
-James C. Cumm1ngs, Jr. . . T

Py 4
kY . S /‘
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g/‘: ‘i o DEPARTMENT OF HOUSING AR URBAN DEVELOPMENT
‘ o , m&ammohg{_mm “

.t - . ) - A .
. :\ ’ o, “ ; T A =

' OF FICE OF THE ) oo T L . ' . -, ‘
BISTA:LSEEC: 7:3:’:)%"}5;:‘?Ynou’mc N,B ‘ m , . . - N REPLY REFER T
WEMOMNWM FOR: - ~All Regiohal Adrhin'ist‘mfors,é;_' ST ..

. N o ’ . : ) W’ Y
ATTENTION ‘ [ All Reglonol Dlrectors of Reglonol Fozr Housmg and Equol‘ -

N ‘ Oppontunny, E ,
g FROM' T ntonic Monrong, Assns ant Secretary for Fair Housnng and Equal
o N Opportunlty, - ' S
. ) Yiho |
, SUBJ\ECT \ . P Palicy re: Recoll/Reoct:vonbn of Complomts, Time F romes

) The Office of Fcnr Housmg Eﬁforcdnenf and Section™3 Complionceghas recommended
) ond ! have approved the followmg polacy regarding the above rf"“renced ‘subject: .

1. That the Ionguoge currenﬂy set out in 24 CFR llS, Recogmﬁon of Substonhglly
- Equivalent Laws, at * paragraph 115.8(b)(5), be modified to.establish a 45 day "
average processmg time as the standord for complehngaon investigation, and where
applicable, setting.a complaint for’ COﬂ¢I|I0fIOﬂ. As it currently reads, the\
- regulation sets out a 30-45 day "avérage" processing. fime. The amendment to 24
- CFR 115 now pending 'in OGC will be modified to-reflect this change befre
- publlcohon in the FEDERAL REG!STER 1

2. That the‘s;)ecsfnc 30/60/90 doy time frames currenﬁy in use

reference" after which'HUD will recall/reactivate complolnts absent an eq
. . agency's clear demonstration that, in fact, nmely processing has occurred,
: _ reosonobly be\expected to occur.

! hove concluded that’ these time frames are oonsnstent. The former represeqt

average processnng time for all complaints and is a general guideline for measuring agerciigs

- performance. The latter are the points in ﬁme at which each. mdmduol complonnt will be }
. considered for recoll

These pohcy d‘etermmotnons regarding nmelmess of Stdte and local ogency processing

in no way abridge MUD's right to recall a ‘case at any other point in time where the rights of

" the' parties or the interest of justice require such action. - All Regional Offices should
carefufly monitor- equnvolent agency comphonce ‘with the 30/60/90 ‘day "perlods of

reference." \ o
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DATE: Octo}:er\Zé. 1983 " . S f
\m«ﬁd . OFCRE | ..o R A e
R I S - -
SUBJECT: ”ngised Civil Rights Division Chapter of Enforcement Report .
LYor L C . T ‘ \ B o
. Linda Chavez . . e e T . .
staff Director ) IR e N

. N -
approval a copy of ﬂhg draft »
- ~ enforcement report chapter on the Civil Rights Division,\revised id

I gn q:tachiﬁg.fbr your review and

« ' response to, the ageucy's}comﬁénte‘énd.furtﬁgr researchjpna¢polishing.
Aleo attached are copies of the Division's gomments and thé{draft it
reviewede | ' - ) o S

&

ﬁor.the'mésg, rt, the Division did no:“providé_tqchn{cal corrections or

 new informatioiMye could use.. Rather, it objected in general terms to

- du;;ovef&ll asseMgment and provided its owne' We had anticipated and, to
' some <extent,. aYready responded to guch objections in the draft sent to

- you andZthe Comnissioners. We have made further changes along the same
lines inm this latest draft.’ S ' '

(4]

4 S .. i 1 - : . .

Oux general approach has been to add information on the Division's
- achievements so far as-we were reasonably confident of accuracy and to-
. summarize major Division views differing from the Commission's,: with -
references to-documents provi ling both viewpoints in detail., We helieve

' <this approach indicates the ¢ mplexity of the issues without'unduly .

extending the chapter or. ove: thelming it ip~technicalities,”-we also
believe' it offers a bettef b: .ance and more effectively shows the.
Commission has épﬁaideréd op ypsing argumcnts than merely presenting our
views and appending the Assi ‘ant- Attorney General's speech to the SAC
Chairs, as he suggested. E . o o

The following ‘sequentially §umﬁarizes'our regponses to the comments.

'.“Resources : o . B R >
N o . . P

The Division said we should recognize that most agencies have bren

squeezed by the administration's efforts to’economize .and that it has

endcavored to get as much o: more done with less. We have noted! thé

efficiencies described and suggested they may have mitigated the impact

of staff losses. ’ ! o NP
The Divigion also cited th: adminstration's success in obtaining . -
increased funds and staff sor its activities in FY B4. We havé  not mad
this change because Congress has not.yet adopted an FY 84 appropriation
for the Justice Department. We have asked the Division several times fc
an update on its funding for both FY 83 and FY 84 and still are awaiting
.n' response, B ‘ o . 30]
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Voting Rights Act Implementation . | T ‘ N

- «

' We had not received a reply to the Commission's: inquiry..on voting rights
' enforcement at the time we -transmitted the chapter fot affected agency
review. Thefdraft sent to you and ‘the Commissioners included: some
revisions based on prelim?nary'a;hdy of that replys In consultation with
OPPR's voting tights staff ‘we have incorporated additional information
from the comments. ‘Specifically, we have mentioned efforts toward more
eystematic monitoring, enforcement of amended ection 2, &nd -~
-'implementation of the new.Woter assistance provisions, also noting some
limits in these initiatives br.questidhs'that cannot yet be resolvéd., We
. also have pentioned, the. forthcoming General Accountiny Office study, '
*. which we understand generally confirms our assessment of voting rights
monitoring. - O L '

<

.« - -
* R A -

Based on’the Divisidnls comments, we have modified -our discussion of the

use of examiners and observers, eliminating the suggestion that.it has

not (olloﬁed up ,where fhe Commission idenfifisa problems. Tha question
f how the Division targetse jurisdictions for ‘examiners and observers
till has not' been answered satisfactorily, &nd we so notes “ .o

- Other Enforcement Issues °, - L _— q : T

-

. o , ) ) .. .

" 'The Division had two major cricici;‘s of this section. Firs@, it said ye
understated its achievements. Some probléms in this area, such as the
scant treatment pf criminal prosecutions, we already had taken steps
toward ‘correcting in the draft sgnt to you and the Cotimissioners. We
further have amplified our discussiopn of these acrivities: We also have

,updated and expanded the Division's Yecord in employment cases, using
i?formation from the comments’ and our] own momitoring. - -
We have not expanded our discussion of innovative Division‘litigagibﬁ‘as
recommended. The list-of examples in the comments.did not provide enough
information about the cases and, further, included some that may

“ represent at most -new areas of Division involvement rather tham truly.
ground-breaking .approaches. We asked for further informatien and were
“told it could take some time to assemble.’~ Lacking the Sésis to form an
independent judgment; we ‘simply have noted the comment and our . . . '
outstanding request. ’ ot ’ . oot

e

I
The Division’s,second‘cri;icism is that our discussion lacks objectivity
and should include both an explanation of its positions and where the - A
 Coumission be ieves they depart from “the national consepnsus and
agenda.” This and the case-by-case comments following epitomize the -
fundamental golicy. debate we have been engaged in for the last sevéral
'years. We, therefore, have sought to clarify both vigwpoidits and
» indicate, without rehashing, the complex arguments.involved. " - .

N

Speciffha}ly, we 53ve noted the Division's general objection and- prefaced’
our discussioh by stating the issues are complicated and the policy-

. 308
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Aruitoxt provided by Eic:

dxfferences fully spelled out in supportzns documents cited. Where we *

" had not plqpady done g0, we also have summarlzeddthé’b1vxsxon 8- viewsvon——

"'maJor xssues, us1ng the speech to thé «SAC Chairs and, similar statements.

-~

In additiop, we have noted the vaxsxon 8 comments on its. actxons 1n S
specific tases. : : ' - : , . Y

-t

The .eomments on this part verified -our inference that the Division has -,
adopted an’ intent stangard for fair housing cages and provxded a
rationale for this polxcy shift. « Since we had not seen the Division's

'reasonxng on this poxnt before, we asked 0GC for a fuxther review of the

cases. Accordxng to’ '0GC, the D1v1sxon 8. statement that "lower courts

/have reached a” confusxng variety of conflxctxng results is xnaccurate, '

“and its -reliance on the, Supreme Cou t's ruling in Arllngton Hexghts ‘
mxaplaced. We, therefwre,- have -not . the D1V1sxon 8 position but also

indicated, more clearly the prepondfrance of case law supportxng an~, 3
effects test undér T1t1e VIII. - 7.

t 3
Coordxnat1on

. s
-

The Division commented that experience with the Executive order has led
i? to reduce its estimate of staffing requiéements. In view of limits
and delays in coordxnat1on activities, we continue to beliede more staff
are needed. We, however, have noted the comment. PR

Ry - c
The D1v131on faulted our discission of regulations for misrepresenting?
the coord1nat10n section's plans. Since this criticism reflects a
misreading of a notg that‘clearly applies only to Title IX, we have made

"no change. 'The Division also criticized the, discussion for failing to

_indicate it had -revised its estimate of .the numbet of coordination
regulatxons required and issued a protot}pe section 504 regulation
instead of a coordxna;xon tregulation. We have noted ‘the comment about
the. rev1sed estimate., Since thé chapter already discussed the prototype,
we have made o change -on this specific prnt. We, however, have noted
the D1v1510n 8 obJectzon”to our evaluation of the prototype and'.clarified.
the basis for Sur view. ) _ .

L4

J

(o) . . . .. . e ..
The Dx#xsxon also saxd we minimized its role im feviewing agency

. issuances., We have revised'to note considerable activity in this area.

We have made other revisions to indicate more clearly that the’ Division

can cohtinue efforts to ensure consistency even without new coordLnatlon .
regulagions. F1nally, we have noted the Division' s®views that it can \
identify technical assxstanqe needs adequately apd added information

about its review of training programs. We have not further modified our
dxscus310n of program monitoring because we did not know.how to interpret':
the statement that "expanded on-site presenfe in the . agencies.was

stressed" and, despite a request, received no clarifibation.

0GC is reviewing thxs draft for legal ‘sufficiency. Since we have
conferred on the revisions, 1 expect only minor ‘technical changes will be
required unless. you wish further changes. 30& Coe

(4 . 0 .
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"earlier order had not been followed. Further, in response to OFCRE ) QJ
staff 'followup on. this poxne, OFCCP staff replxed that they know of no .
basxa for Juatxﬁylng the Depu;y Under Ségretary's assertxon thgt the newfj ’

—WEAL *order .found  in OFCCP compiiance.- (In facc\JOFccp staff most o
familiar with WEAL matters apecifxcally contradxcted it.) Fxnally, occ | .
said ‘that courts have aplxt on the preaward revxew matter, rather :han
ruling unxformally in a Dapner that undercut the levetage posed by e
‘preaward reviéws.. . Further, .the comments- f@xled to note’that oFCCP
skirted this:legal confléct in 1979 by" establxshxng expedxted hearxng .
procedurea for contractors determxned xnelxgxble to receive- Federal -
contracta..° . L) -

’

*

The changes chat we could make aré)ched throughout the sechOn as
"Collyer Letter and Encloaure."f A few.new telephone interviews to OFCCP:
staff ‘also are cited in the qhap;er to reflect further’ dxscuas1on with |

them ovet some of the Departﬁ%nc 8 commgnts. , — E
T ~ e , - /
> ) s _ . o o -
_;Conclusxon ) . - . : ‘ o . oo - Lo
.,.- . o . . . v . ” . . . L . / -
.COnsxderatxon of .the agency comments ‘has led us 1n some specxfxc areas' T N
to moderate our conclusxons, but ‘we have not found it necesaary to qltet e

‘the overall thrust of che draft report. - : - : g /,&
As necessary, 0GC has' revxeue& new material., Unless you Have furth$r
changes, these chapters are ready for resubmission to .the Commxssxopere.
1f you wish, we can dxscpss with you more fully our handlxng of agency

Wcomments on theses sections.

» S '
20 . : :
DEBURA SNOW . ® o .
Assistant Staff Director : S N
. . . ] !
For Federal Civil Rights Ev. luation. : -, /
. - ., . . . ] ) |". i 5 -
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US Dephrthtentof,lustk_:e '. co ' g
" Civil Rights Division o

. “Washington, D.C. 20530 .

.+ . ' ‘october 11,'1983

"
Sy = . : . .l

° Ms. Linda Chavez B
° Staff' Director 1y
U.S. Commission on Civil Rights -
Qllgl'Vermont_Avénue,-N; We o - T
washington, D% C. 20425 v ' o L _
. g SR . P : . ‘
, Dear Ms. Chavez: - & ” TS
T L R o] o . L S
. .Thank you for sharing the staff draft of the proposed report
on the Civil Rights Division. We have carefully reviewed the‘dri;€ ’

A

"¢and, I must say, I am shocked- and surprised by the factual inaccu

" racies and faulty .analysis throughout. I hope that:by setting
forth the facts and 'a moré accurate description.of the pugpose and ‘ -
effects of our policies in some detail, it will assist you in L
revising the draft to present a. fair appraisal bF the important .
work we are doing. . - ' ‘ . ' S

/
B ¥

'Resources. The assessment that-the appropriations available
for the Diyision have not kept pace:with inflation and,, therefore,
less resources are being devoted to civil rights enforcement than

.in.1980 fails to tell thé whole story. First, virtually every
- government agency-has had to facea serious financial squeeze in
. the Administration's effort to cut costs and increase efficiency.
. our activities, as important as they are, have nhot been exempted. -
~..” What we have tried to do -~ and I think we have succeeded -- is to
. get as much or more done with less. This has taken a number of
. forms. First, we have expanded—the use of our ADP litigation

- support system to allow lawyers to handle more {and.-mbre complicated)
cases. Second, we have increased reliance para®egal, part-timé, -
student® and’ temporary personnel. These efforts have released

' awyers to address more legal issues by freeing them from neces-

. sary but intrusive.non-legal work. As part of this effort,

 for example, we have recently hired a full-time statistician
‘consult with ,and advise our Title VII trial teams. Finally, we
have taken ‘some, steps to reorganize and redirect our activities-
in ways that emphasize new priorities.estab¥ished by Congress.

~ 'For example, we have established a special unit to enforce the

, recently amended  Section 2 of-the Voting Rights Act. (The "
subisequent discussion under Voting details the -success of that
unit.) Additional reorganizational efforts are presently under .
consideration. . . - :

. .
. . . . . —
° P . - N -
. . . . 2 - .
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- While no'head of an-agency would ever concede that resources
are abundantly sufficient, ‘we must Iive and operate in the .real ,
world of budgets and scarce dollars.. 1In %hat real world the Division®
, has accomplished a great «dea) with limited resources. Moreover, :
*because of incrfasing responsib ities the Administration obtained -
from Congress a significant increhse for the Division in the 1984
budget (15 pgsiiipns and .$885,000) to enforce new provisions and |
increase ADF litigation support. This was.one of the few increases
granted to ary component of the Justice Department, signaling the
_§er16us,view'taken.ofqour enforcemernt responsibilities. ' .

3 " .- IN ‘the sections which follow, I spell out in some degafl'hot
only the inacduracies in thé report, but the enforcement strides we
have beeniable o achieve, ‘even with our I;thEq resQurces.

-

*’_VSting-Rights-%ct ImpIémentatiSh. .The draft report (pp. 10-
.16) concludes that because’ of resource limitations.this effort has
been “reactive,” that :.there is no procedure for *systematically
identifying jurisdictions that fail to file" submissions under
Section 5, that federal examiners were not sent to jurisdictions
where “the Commission identified problems,” and that the Division
had not responded-to earlier Commission inquiries.-,k T

¢

Let me first note that on September 21, 1983, a detailéd. .
response ‘was made to many of -the Commission's? questions:on the
voting. program. . I refer gou to that response “(copy attached) which
I believe will . correct many of the misapprehensions set forth in
the draft report. */ L , - .

~ . v

3
-

r As my.letter of September 21,-1983" documents, it is inaccurate

. and unfair to ‘discess this litigationeffort as "reactive” or to
conclude we have-not taken systematic steps to require jurisdictions ¢
to seek preclearpnce. Indeed, in Mississippi.evéry county's' - .
redistricting has been submitted vunder Section 5 precisely because

- of such systématic efforts./ A similar effort ‘is now underway 1n

_Louisiana. . v

| .
. s . . S -
*/The draft report (p. 15; n.' 35-36) notes thai_thq GAO is conducting

a study of the Division'§ voting rights'enforcgmentféffort. We are
advised that this study /is nearing completion and may be .released -

"""{n the near future. w%/guggest'the'Commission’may wish to abtain

and consider this report when it is. available. o :

-~
- .
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The complaint that we failed to send examiners to conduct
registration in Jurisdictions 'identified“ by the Commission -in
_MiSSissippi and Georgia is hardly cause for concern -in light of
the actual facts and the steps we haye taken in those counties
(Clairborne ‘and Hinds Counties in MlSBlSSlppl and Johnson' County
in Georgia).

First, let me point out’ that ﬂnder the Act the Attorney v
General has .the responsibility to Send examiners when he-determines
and certifies that certain statutory conditions exist w¥thin ‘a.
jurisdiction. See 42 U:S.C. 1973(d/. That deternination -now . and‘,{s
historically‘pas been- made on the basis of a full investigation of"
the facts. - Examiner -are not dispatched unless sugh a. state of
fdcts can be certifi€d and-the simple "identification® of a .
jurisdiction by the’ CommiSSion id legally insufficient to do more
.than cause such=&n inquiry to be made. In fact, we have spoken
with persons i Clairborne Tounty in_each of our.standard pre-
‘election surveys .and have uncovered no eVidence\of racially-based -
impediments-to voter registration. Moreover, black electoral
successes -in this 75% ‘Black county also should be noted. Our
-information indicates :that/blacks occupy the position qﬁ'sheriff,

' tax c¢ollector/assessor, circuit clerk and registrar, superinténdent
of education, as well as all five seats on the, county schoeol board,:
and a maJority of the board of supervisors and of the election
'copmission. also routinely contact minorities in Hinds Couynty.
According to our)latest information, the major. concern with regard
to voter registr tion in Hinds County was, as of June 1983, that
there was such a large ,number of recent new registrants there, might
be problems in processing the registration papets; this.influx of

- new voters was the result of additional voter: registration oppor- .
tunities provided bﬁethe county on Saturdays and at decentralized

3

locations.

[ ~

’ 4

With regard to intimidation and harassment by the sheriff of .
Johnson County, Georgia, we cbtained information in this regard
~ doring our coverage of the 1980 primary election there (we had 33..
observers). This 1nformation was turned over to our Criminal Section
which was ipvestigating the sheriff's activities. " After a thorough
prosecutive evaluation of the FBI reports that investigation has
beencclosed. We are-now in the process of analyzing the information

produced by ‘that investigation to determine whether it is appropriate
to pursue the maLter further civxlly.

c -
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_ . Finally, on:the question of resources, it-is true that
person#el in the Voting Section are .pressed to keep upywith '
. their workldad.’ " The level of overtime .in this sethUn)Buring_the_ )
avalanche of submissions following the 1980 census was the highest -
in the -Djvision. It is also true, however, that the Department has .
co-operated fully in.making scarce resources available for this
important work. Not only does the 1984 budget’ call for substantial
- increases, even prior .to that personnel were detailed from other
.. parts of the Division and the Department, extra' part-time help was
" authorized and efficiency was increased through augmented ADP .and
‘microfiche equipment. I am extremely proud of the record we have
compiled: .a. timely response to every single one of thousands of
section 5 submggiions; an effective outreach to make sure changes
were not implemented without preclearance; successfully defending
the public interest in Railou " suits; and, mounting an affirmative -
program of bringing su1t~a§a'§§~ jurisdictiops in violation of
newly amended-Secfion 2. Suj/,in effort should be publicly
commended. o S - N '

+

e~

3

‘e /é\ Other Enforcement Issues (pp. 17-25)

v This section of the draft report follows a brief acknowledge-
ment “of  two examples of innovative litigation, with a strident :
criticism of positions taken by the Divisio in and out of court on-~

.. . a broad range.of issues. . The .1ist of ifnovative cases is woefully
incomplete_and the criticism of policy eversals® provides more .
‘heat than'iight by categorically condemfiing Division positions

without any discussion =- Or .even legitimate description -- of
their merits: A more complete and balanced description of both
subjects follows. : L ' <

Y

_ Befoée ;aging up these matters, however, I must register my
total consternation at the relegation of one of our most vital and.
significant programs to a footnote on page 17 of the draft. °The

- successful criminal prosecution effort of cases of racial violence,
involuntary ‘servitude and police misconduct rank among the
pivision's proudest achievements. We receive and process abgut
1,000 complaints monthly,: receive and review 3,500 FBI investiga-
tions annually, and present approximately 75 matters to federal
grand juries and bring over 100 criminal charges to trial each
year. This is a program that has nationwide impact and one,- in my

- +opifiion, that ought.'to draw considerable.praise from the Commission.
Instead, it is given only casual mention and our  undeniable record

" SFf achievement -- both .im' quantity and qualjty -- is'dismissed with
the incredible comment that "Sheer numbers, of investigations = . -
conducted and suits. filed or joined, however, do not adequately

indicate whether resources have.been committed to effective civil
rights .enforcement.” - | : -

L4
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Convictions of migrant crew ieéders for holding persons in
involuntary servitude, successfully prosecuting New Orleans police

.for participating in a reign of terror in a black neighborhood,

convicting U.S. Border Patrol’ officers who sexually abused alien
women, prosecuting Klan and Nazi members for the Greensboro killings,
obtaining a confession in a Klan lynching in-Mobile, and dozens of
other similar examples are just not “sheer numbers.® This is an

_important and vital program that is currently more active than it

has ever been. ' I 'urge the Commission to report hones{ly and factu-
ally on these activities so that the public can know the truth and
I pledge full co-operation in making the complete facts available.

Turning to the draft's abbreviated list of ground breaking
cases -- Yonkers and Cicero -- I suggest the following examples
should alsc be included: .

- the first case in which the gevernment has successfully
: compelled a metropolitan park district to upgrade disparate

services, persohnel and equipment afforded minority
neighborhoods; ‘

-\
L)

- the formation of a special unit of lawyers to enforce
f/’Section 2 of the Voting Rights Act and the prosecution
/ ‘of a series of cases under that section;

- the innovative use of the Hobbs Act to convict persons
. who tortured illegal aliens;

- a lawsuit successfully challenging the redistricting of
‘the New Mexico legislature for discrimination against
Indians and Hispanics; '
- . ; : -
- obtaining a remedial order, requiring that female prisoners
in Kentucky be offered the same vocational training as
maYe prisoners: _ T

- a challenge to tﬁe pregnancy limitations of sick leave and
- disability insurance programs operated by Buffalo, New York .
‘. and the State of Rhode Island as violative of Title VII as
amended by -the Pregnangy.Disc;imination Act of 1978;
S - .

- a successful challenge to Georgia's congressional plan® |
proving it was unconstitutionzlly designed to°limit black
electoral power in one district even though it actuall

. increased thg black peycentage; : _ ,

- a fair housing action againsé a West Coast developer for }
3 using a racial quota system-to limit the number of housing.
units available to minority applicants;



~

"-.._5 )

1,an,injunction against the City of Prior lLake, Minnesota
 for excluding Indians from voting by declaring reservation
land was no longer in the city;
. . o . : -
- a-decree enjoinjing Indiana's exclusion  of women from jobs
at male priscns and requiring that most jobs be opened to’

women; and . . o

- the first challenge to an institution of higher education

for discrimination in hiring and promotion on the basis of
SeX. . . )

While even tRis list is not exhaustive, it would afford a reader of
the Commissions report a considerably better idea of the expanding

frontiers of/the Division's litigation. program.
.

v “From pages 18 to 25 the draft report makes a wide-ranging
criticism of several Division policies (failure to argue for an
effects test for fair housing violations, failure to seek as
remedies forced busing and race or sex preferential hiring and -
promotion) and also criticizes positions taken in individual cases
(Beb Jones, Alien Children, Grove city and Guardians). My basic
concern here is not so much with the authors’ conclusions as with .
the almost total lack of objectivity. TheSe casés and policies .
represent complex national legal, social and policy issues., ~ There
.is ample room for discussion, debate and exchange of ideas. The
Commission could perform a far greater pubfic service by presenting
a rational explanation of what our positions and policies are and
where it believes -- if it does -- that we have strayed from the
national consensus and agenda. Insisting, instead, on one-
dimensional criticism of such policies, does little toward either

. illuminating the issues or identifying- splutions.

For example, on September 12, 1983, the date you forwarded
the draft to me, I addressed the Commission's Annual Conference  ——
of State Advisory Committee Chairpersons and ttried to explain as
.clearly as I could what our remedial policy in education and
employment discrimination cases is and the national philosophy on
which-it is based. -The draft does not describe these policies and
their underlying. theories at all but simply characterizes them as
- (pe 22) »"revers[ing] longstanding federal support for remedies
needed -to eliminate the effects of illegal discrimination.” I
believe it would aid the national dialogue on such gignificant
matters if the Administration's positions were accuragely portrayed,
and to that end, authorize and request you to append the enclosed
copy of my remarks to whatever report the Commission decides to.
pubkish. '
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The draft's approach also falls short of fair reporting by.
failing to document the results of our policies. For example, in
the area of employment discrimination, save only for the passing
~mention of the Cicero case, the draft ignores the record of .
accomplishment since January, 1981 in bringing and securing relief
~ in suits alleging discriminatory emplobyment practices against blacks,
Hispanics and women.  Twenty-four (24) such suits have, been filed
under Title VII and Executive Order 11246 and qther provisions of
federal law alleging employment discrimination -~ a number that-
compares favorably to the twenty-one (21) suits filed by this .
Divisiop in the period from January, 1977 through September, 1979.
- During the same period of time, the Division obtained thirty-one
.{31) decrees in employment discrimination-cases -- as com d with
thirty (30) obtained in employment'discrimination cas from January,
1977 through September, 1979, ' 231\\\
1 2

°

Many of these suits were against major employers, .and affect
the rights of thousands of people -- such-as those against the
.  Pairfax County, Virginia, Jefferson County, Alabama, City of Little
Rock, Arkansas, Nassau and Suffolk Counties, New York, and New York
‘City Police Departments; Clayton, Gwinnett and Pasadena_School
Districts; and the Vi{ginia Highway Depaétmenti . .

- . -

‘ The back pay and. other specific rellef for victiaéggg%
discriminatory practices. obtained during this period also cdompares
favorably with relief obtained in earlier perinsds. The de ree: in
United States v. Fairfax County obtained in April, 1982 aft8f itrial
and a favorable ruling on liability provided back pay of-'$2,750,000
to 685 claimants who had glleged harm as.a Yesult of the employer's *
‘copduct, with priority job.offers to many of .them. That back pay
award was the largest ever obtained by this Department against a
public employer. Similar relief was obtained in a number of other
cases -- for.example, the Division obtajned $1,300,000 in back pay
for over 130 persons in United Stateg v+ Nassau Countwy (police
department), and $808,000 in back pay in decrees covering Jefferson
County, Birmingham and eleven (11) other municipalities in United
States v. Jefferson County; and $900,000 in back pay in United
States v. Duquesne Light Co. =—- a suit filed to enforce E.O. 11246.
Indeed, $7,704,500 in back pay awards were secured in the decrees
obtained from January, 1981 through September, 1983 -- an amount ’
‘which far exceeds the $1,951,050 obtained "in décrees from January,
1977 through September, 1979. : :

Lastly, the report cal@é into question the Division's rejec-
tion of race or sex preferences in employment discrimination cases
with respect to the hiring, ‘promotion or layoff of non-victims.
The legal, constitutjional and historical bases for.that policy have
been explained repeatedly in testimony before congressional commit-

“.tees and speeches as well as in briefs filed in the Supreme Court
—--and other courts. */ ' :

¥/Interestingly, public opinion strongly endorses our concerns with
race/sex preferential relief. According to a New York Times report

__(Footnbted continued on next page) 31»/ - - ~

-~ .
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- It is importqnt\tg_recognize that the policy of enhanced .
.ecruitment, with nondiscrimination in sngifipn for hiring, promo=.
-{on and assignment, and specific relief £ victims of Ailscrimina~ «*
:ion, hasqproved‘effective. Because thg decrees obtained are’ two |
rears old or less, our experience under the decrees is limited. ‘
\wwailable information, however, indicates that .the decrees can and
jo work to rectify established patterns of discrimination. 1In the
sase against the’ Neéw Hampshire state police, for example,. where no-
(0) woman had ever been hired as a trooper prior to the decree, our
nost recent ifnformation indicates 18 percent of the hires since |
the decree have been women. In one of our school‘distgict\pases;
(Clayton CountyX Georgia), where the employér had been hiring blacks ,
for ‘only 4% of thi\ﬁzacheriyacancies, after the decree, approximately’
168 of the Z38 teachers hired were black. Similarly, in one of jour -
countywide “suits. (Fairfak Caunty), the.actual levels of “recruitment
for blacks and women, and the Pevel of hiring, exceeded préconc§1ved
availadbility percentages. , . T B -
. . , : — S

For your information and possiblé\use, I enclose-a list of
employment discrimination cases filed and consent decrees obtained
during this Administration. I earnestly request that if the
Commission intends to discuss our efforts in this area that it Eell ~
the whole story, especially including the .effectiveness of our '
approach to relief without quotas. ' ' '

With respect to-.the draft report's comments -en the Divﬁsion's
failure to advance an;'effects',test-in.litigatjoﬁ under the Fair- .
Housing Act, the authors again present only one side of the story,
asserting that the pivision {(p. 22) "apparently has chosen to . _
restrict fair housing enforcement to cases of intentiopal di#crimi-}

by

nation although Title VIII requires no-such limit." The supporting
citations (p. 22, n. 54) do not fairly present the state ¢f jthe ’
law.  The fact is that the Supreme Court has not yet reso ved the
proper standard of iliability under Title VIII and the variols lower
courts have reached a.cogpfusing variety- of conflicting results.
Compare Jcseph Skillken & Co. v.-.City of Toledo, 528 F.2d 867
{6th Cir. IQES), vacated.and remanaeg, 429 U.S. 1068_(1977”,
558 F.2d 350 (6th Cir. 1977), cert. denied, 435 U.S. 908 (1978) and
Boyd v. Lefrak, 509 F.2d 1110 (2nd Cir. 1975), cert. denied, 423
.S, 896 (1975) with Resident advisory Board v. Rizzo, 564 F.2d 126
(3rd Cir. 1977) and United States v. Mitchell, 580 F.2d 789 (5th
cir. 1978). v - U :

{

. . .
~{Footnote continued from\preceding -page e
. published September 25, 1983 {;t 29), a poll sponsored by the
Anti-Defamatiof League found that fully 73 percent of a cross
section of the public "disapproved of giving members of pinorities
special advantages to rectify past discrimination.” Even a 52
percent majority of non€White respondents expressed their opinion
that hiring should be done on quagifications regardless 'of race or
ethnic background. . ‘

a:'31~8_' - !
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‘Moreover, the language and legislative history, in my opinion,
seem to support the view that the Act was aimed at purposeful -
discrimination. The Act proscribes discriminatjon "in the terms, -
‘conditions, or privileges of sale or rpental of a dwelling . . -
because of race . . »" 42 U.S.C.* §3604(b) (emphasis added). During
Tegislative deliberations Senator Brooke, one of the sponsors, main-
tained that the Act would permit a person to "sell his property to~. _
anyone he chooses, as long g5 it is by-personal choice and pot =" = ™y
because of motivations of discrimination.® 1i4-cCong. Rec. 2283 :
(1968) (emphasis added). Similar references to purposeful discrimi-:
nation appear throughout the .floor debates. ‘ :

L] 4, a

\ . - Pinally, it is decidedly the case that use of the intent -
" standard does not -- and’ indeed in our experiende has not =- preclude:
effective litigation under the Act. 1In Village of Arlington Heights
v. Metropolitan Housing Development Corp,, 429 U.S. 252 (1977), E
“the Supreme Court recognized that intent ‘in such cases .can be
inferred from"all of the attendant circumstances. Our position in ~-
court has relied on this circumstantfal approach and concluded that
the discrimination was in fact purposeful. See, e.g., Brief of the
United States, United States v. City of Birmingham, E.D. Mich., -
No. 82-1599. In short, unless. and A4ntil the Supreme Court” holds
othetwise, I believe that the correct posture for -the Division in
fair hdusing litigation is to‘cOhginUe to prove the existence of :
purposeful’ discrimination by use of the factors identified by the
_Court in Arlington Heights. 7 ‘ ' o '

. . : : . M L 4
The draft report"s critical treatment of the positions
taken in individual cCases is similarly superficialf™~ In Bob Jones
University v. United States and Goldsboro Christian Schools v..
United States, u.S. , 103 Sup. Ct. 2017 (1983), a
/&eview.of the precedents and legislative history persuaded me .
that there had never been an express congressional grant of
~authority to the Internal Revenue Service to withhold tax exempt
status from schools based on an administrative determination of
admissions policy. While the Administration supports such a :
‘legislative grant, it felt that without it-the Service was exceed-
ing its authority and it was incumbent on the Department to raise
the issue with the Court. The fact that the Court has now found
. that Congress, by failing to revoke it, had implied such authority
after itrhad been exercised, in no Way suggests.that our position
was maliciously -gonceived to somehow aid discriminating schools.
The ¥draft's cavalier, one-sentence description of our pdsition as
\\(Eémga) opposing "the well-established Federal policy denying tax
ex tion to racially discriminatory private sghools,” is simply -
incorrect and disingenuous. . . : T s

3

’
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. similarly, with reference to our position in the Alien

children case, */ it is a clear misstatement to characterizexthat
position as (p. 19) a reversal of "former position that constitu-
tional equal protection guarantees prohibit discrimination in
education against alien children not lawfully admitted to the
country."” The government's brief plainly argued that such children
were "persons” entitled to the protection of the Fourteenth Amendment.
We did determihe not’ to address the application of the Amendment to
these facts: The real parties in interest, the State of Texas and
the children's attorneys had fully briefed the issue and there was
irreconcilable differences of opinion among government attorneys as .
tp the proper position. Under those circumstances the decision to

. "stand mute on an issue cannot fairly be called a policy reversal.

\

:'The abbreviateqﬁéischSion (pp- 19-20) of -Sur position in
Grove City. -- that we are "urging the Supreme Court . « « toO

.1imit Federal protections against sex discrimination in education
under Title IX . . .* -- is equally distressing. In Grove City
we' argued that the college was required to comply with Title IX's
assurance requirements -= the only issue in the case == because
it received federal funding -in its studen “Financial assistance
program. This is simply omitted from th gggpftFS'discussion of
the case.. K Because of the expansive opinisén of the lower ‘court,
we advised the Supreme Court that' our reg ' :

, opinions required a program specific gg

- e.g., North Haven Board of Education ¥./Bell, 456 U.S. 512 (1982)).
I believe that to be the correct analysjis of the state of the

law. Court decisions holding that- a single dollar of federal aid
flowing to a school makes every activity -- athletic, financial or
_ academic -~ subject to federal /fegula ion, -are, in my opinion,
‘inconsistent with congressional inten and controlling Supreme
Court precedents. A full discussion pf these issues by the- |
Commission might help the public to etter understand this complex
area of the law. N ‘ o ‘ -
The draft goes on to read volumes into the fact .that the
. Departmen€;decided not to take a position in the Guardians case,
~involving the issue of whether Title/VI requires proof of inten-
~ tional discrimination. This determination was reached because of | '
conflicting views among the affected federal agencies. In such
circumstances, and bthers, the government frequently decides not to
file a brief.  The complexities of he issue -- the Bupreme Court-
itself .seemed deeply divided and tr ubled over the, case -= indicate

that the reflexive condemnation of the draft 'is overly sihplistiql ¢

"fﬁplxler v. Doe, In Re: Alien Children Educétion‘Litigation,fﬂ
Texas v. Certain Named and Unnamed}UndocumentedlAlien children,
U.S: ¢ '} 102 Sup. Cte. 23&2 (1982)0 ’

.
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Coordination. . The issues raised by:the Commission about
the Division's coord1nation program can hﬁ\grouped into three areas: .

(1) staffing, (2) regulations, and (3) prRgram mon1toring.

g : ‘Staffing. The draft refers to a ‘Dedember 1980 'Proposed &
.Impleme tdtion Plan" for Executive Order 12250 that had a possible-

staffing level of-57 for.the Coordination and Review Section.
Since the Executive Order was signed in November 1980, that

- estimate was made with almost no experience in carrying out the
Order and should not be considered as an ideai level for the
Section. Our -adtual work over the last three years with the
issues and responsibilities of Executive Order 12250 supports the
‘current (and requested FY '84- 85) strength of 42 work years- for
the program. ’

L4

-

Regulations. The program has made significant progress tc
ensure consistent, coordinated, and effective givil rights
regulations from covered Federal agencies. Once-again, the draft
report refers to a 1980 plan that estimated the issues of ‘five
sets of coordination regulations. Our actual experience with the

. Executive Order has required modifications to this original
estimate. The reference to the Oneglia Interview that we have

* "no immediate plans® to coordinate’agency issuance of civil rights
regulations reflects a misunderstanding of the comments offered
in that interview.*/ .

Moreover, the Commission fails" to note the significant
role the Division plays in reviewing and approving- agency
regulations. implementing civil rights prowisions under the
Executive Order. We have reviewed, recommended changes in, and
recently approved 10 Section 504 federally assisted proposed or
‘fimal rules, including those of the Civil Aeronautics Board and .
the Departments of Transportation, Defense, Interior, and Treasury.u
The Section has also provided leadership on,several related
regulatory issues.. Comments have beefi provided to agencies to
, assist in. the development of a number of regulations still in
the pre-~publication stage. The Section worked clasely with the -
Equal Employment Opportunity Commission (EEOC) on the joint Title
+ VI-VII regulation and conducted a training session for .representa-
"~ tives from all-,covered Federal agencies. The 8ection reviewed .
and approved tﬂb Department of Education s Privacy Act regulation .

-

- -X7Indeed, although the Commission criticized the Division's proto~
" type regulation for federally conducted programs under Section
504, it falled to acknowledge that the prototype is in lieu of a
departmental coordination regulation.
. . B S
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as it applied to its civil rights programs. The Section forwarded
comments to EEOC conkerning the applicability of the joint Title
VI-VII regulation to .tHe Job Partnership Training Act. The Section
reviewed and commented on the Department of Transportation's :
proposed regulation relating to nondiscrimination on the basis of .
" handicap in its mass transit programs. The Department of Health
and Human Services' "Baby Doe" regulation was reviewed and commented
upon by the Section. y .

. Tt is untrue that the Division has *narrowed" or weakened
the civil rights protections‘afforded under Section 504 with respect
to federally conducted prqgrams. The prototype is patterned after
the e€xisting 504 guidelines for federally assisted programs, as
interpreted by the courts. It largely tracks the language of the
existing guidelines for the coordination of federally assisted ;
_programs. However, certain deviations are justified by court. .- -,
interpretations of Section 84 since publication of these guide-"
lines in 1978. We have taken this approach because we believe

" Congress intended the government :to fulfill the same Section 504

obligations as thbse,imposed.prdbrammatically on .recipients of
.Federal financial assistance. - '

After extensive analysis of comments from over 40 agencies
and input from interested public"interest'groups-and citizens, a
model Section 504 regulation for federally conducted programs was

" sent' to over 90 Federal agencies on April 15, 1983, Thé proto-
type will serve as a model for each agency to uee, £o the extent
it chooses, in developing a proposed rule with respect to its own
programs and activities. Among other things, the prototype - -
requires that any agency's program, when viewed in its entirety,
be readily accessible to and usable by handicapped pgrsons. More-=
over, the .regulation, provides that agencies must take appropriate
steps to ensure effective communications-with personnel of other
~Federa) entities, applicants, participants, and members of the
public, including the provision of auxiliary aids for hearing-
impaired persons and sight-impaired persons. Agencies which
administer«a-licensing;or_certification program may not do so in
a manner that discriminates against handicapped persons on the' .
basis of handicap. The prototype regulation also forbids agencies
from using discriminatory criteria in the selection of procure-
ment contractors. Further, the prototype regulation reguires -

" agencies: to ensure effective communication with hearing-impaired
and sight-impaired persons involved 'in hearings conducted by the
agency. We believe -that, in the next several months, the govern-
ment's regulatory activity generated by the distribution of our
prototype'regulation will greatly advance the cause of equaljty
of opportunity for handicapped citizens. Rather then leave this |
important area of civil rights enforcement unattended, the Depart-

" ment has provided needed guidance to the Federal agencies to insure

an expedited promulgation by each of them of 504 regulations similar
to the prototype. p .

i

o 822
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Likewise, comments from 33 agencies and input from over
3,000 citizens and_evngressional letters were analyzed to deter-
mine whether to issue revised coordination guidelines for Section
504 federally assisted programs. The AttorRey General had already-
adopted the 1978 Section 504 guidelines issued by the Depadrtment
of Health, Education and Welfare. Our evaluation of the 1978
guidelines was prompted largely by a desire to clarify them in

- light of interpretations by both agencies and courts and in light

of problems not anticipated when the guidelines were first

- developed. Mapy persons in the handicapped community, however,

expressed serious reservations about proceeding with the revision
process. These reservations led us to reconsider publication of

a notice of proposed rulemaking. In March of this year, it was
decided not to issue, a revised regulation. Instead, where c¢larifi-
cation or correction of’the existing guidelines is needed or is

: recommended, the courts 'will continue to be the maJor avenue for

change and further refinement.

The exist1ng 504 gu1de11ne continues to be used by Federal

"agencies as they draft or interpret their Qwn regulations applying’

to programs or actjvities that they fund. Those regulations, of
course, must ‘-be 1nterpreted in accordance with the guidance ,
provided by court op1n1ons. */ -Thus, there is no difference in
the standards an agenty -is expected to apply with.respect to its
federally conducted and federally assisted act1v1t1es.

We have also reviewed, recommended changes in, and recently
approved-26 final or proposed regulations 1mp1ement1ng Section f'
504 with respect to federally assisted programs and other civil-
r1ghts statutes. .

T

- Program Mon1toring. The Sect1on has estab11shed an ongoing

'network to communicate policies, provide technical assistance, and

monitor the activities of covered Federal agencies. This network

_makes possible thHe continuing review of agency civil rights pro-
. gram operat1ons to ideritify technical assistance needs and assess

'*/The failure to do so will likely result in the Judlcial

compliance with ex1sttng Department of Justice standards and
pol1cies. Beginning in 1982, expanded on—site presence in the
agencies was stressed.

-Invalidation of a specific agency enforcement action or of the

regulation itself. See American Public Transit Association v.

~Lewis, 655 F.2d 1272 (1981) (D.C. Cir.). Such a result, and the

uncertainty-which would follow, i1l serve the cause of effective
civil rights enforcement. "

-

A} !
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- The report fails to mention- the guidance provided: by the
Section_in. developing civil rights implementation plans with 23
"agencies that are responsible for civil rights enforcement ;
activities. For the first time agencies have provided the Depart~
ment with long-range goals and priorities for civil rights enforce-
ment and specified the concrete steps necessary for their achieve-
ment. 'The intensive negotiation process gave the Section the |
opportunity.to identify problem areas  and inconsistencies in agency
enforcement .programs and to pinpoint areas "where technical assist~
ance may be desirable to improve the /quality of enforcement activi-
ties. The. Section®is now monitoring[implementation of the negcti-
_ated implementatior plans. These plans will promote more ‘efficient
use Jf civil rights resources and more effective civil rights .
progiams. ' ; : n : : )

tn.addition, the Section has already reviewed three major
agencies® civil rights training programs in an effort to jdentify
systemic problems in the area.of training. As a‘follow-up, the
_ section plans. to contact the temaining agencies within the next
several months to continue our review of agencies' civil rights
. training programs. . : : B '
- Wwhilé OMB Circular A-11-53 agency budget plans are useful
to the Section in monitoring agency activities, we cannot comment
on the internal policies of OMB concerning its need for informa-
tion from our Section. The Commission riotes that the Section has
- . developed a model agency delegation agreement to improve both civil
rights enforcement and the targeting of resources. The Section

will continue its efforts to suggest activities appropriate for
delegation. o g : '

Conclusion -
I have taken the time t® explain the policies of the -
 pivision and the manner /in which we are carrying them out in some
detail because I believe the commission's judgment ought to be
well informed as to what we are doing and why we are doing it.
‘The Commission on Civil. Rights has been called the keeper of the
pnation's conscience that provides independent ‘apolitical advice
'on civil rights issues to Congress and. the President. In my view
publication of 'a report such as the draft reviewed here would :
. detract from this laudable goal and could seriously-impair any
claim of objectivity and independence. o . e

-

-

The civil rights laws enforced by this Division are extremely

" impportant measures and it is vital that enforcement policies and.

. practices advarrce. the congressional purpose. Unfortunately, the
) application-of such laws ’'create complex social, -political and
practical problems. In speeches and other communications I have

1 ' S '
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attempted to Qe as straightforward and candid as I can in explain-

ing what policies and. priorities we choose and the underlyinyg

.- reasons. I welcome advice, counsel and even criticism from any
quarter, particularly from the Commission. However, I do not

believe that the approach, of this draft is helpful to the effort.

Repetitious condemnation of our policies and actions with no .

attempt to explain or understand either the positions taken or

the problems addressed, and failing to even mention our successful

. programs seems$ more calculated to distort than to honeétly evaluate
the Division's effectiveneas.

. as always, we . stand ready to provide any additional infor-
'mation the Commission may request, A '

‘ o
Sincerely,

. Assistant Attorney General /
R _ B Civil RrRights Division )

’

S



"UNITED STATES - 1121 Vermont Avenue, N.W.
COMMISSION ON  * . ‘Washington, D.C. 20425
CWIL RIGHTS . - ] -

e NOV 2- 1983

- - ' B . (
REPLYTO O . ’ a - . ' - - S
AT oF,  OFCEE . o . “w .
SUBJECT: Revised HHS/OCR Chapter of Enforcement Report )

10: = - | -

Linda Chavez ' ‘ '
__ Staff Director : . ‘

"1 sm attaching a copy of the draft enforcement’ chapter on the Office for
CiVvil Rights at the Department of Health and Human Services,. revised to
take account of the ‘agency's comments. . Also attached is’ a copy of those
commentss . ' :
The OCR Director provided some factual corrections, more recent data, and.
) -new gnformation that we incorporated in the draft. There were numerous
instances, however; in which the.comments were confusing or " '
. gself-contradictory and new information was imconsistent with that
. previously provided. Staff made followup telephone calls to OCR staff to
.. verify or clarify-these points.” To the extent OCR- staff provided cleak
- explanations, modificatione’ were made both in the text and footnuc¢«s. In
, cases where OCR did not respond to” our requests for data that woulid allow
us to correct inconsistencies,  we go noted. o
. s P .
In general, OCR's major objection was that it believed the draft failed
. to present a more positive view of "hew initiatives" it has undertaken.
Agong these jnitistives, OCR focused its—comments primarily on project,
reviews (described’ as having a more limited.ascope than compliance reviews
"but covering more recipients and emphasizing voluntary'compliance).
Wherever possible, information supporting its claims regarding these
initiatives was included. Nevertheless, based on-our ,previous experience
.in evaluating civil rights enforcement mechanisms, we continue €o note
_ their limitations and express reservations about making f£imm
determinqtiona at this time regarding their effectiveness.

. . .
OCR also noted that Commission staff had failed go'include in the draft
information previpusly,provided-by OCR staff, for example, on its
activities coordinating enforcement of the Age Discrimination Act. While

it ie true some information had been acquired previously, OCR staff
initially requested that it not be attributed to them. Thus, having no
gource® for the information, it was omitted. Some of the informatiocn
contained in the comment. letter or clarified through followup phone callt

now has béen included. . ' ’ .
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?iﬁally. OCR made a number of commeb;s that were winimally ;Elevan: to
the ppints discussed in the .draft, but 2ll were addressed in some way.

. ) . * o
é - ' . . i ® r
o . . )
. o .. , ,
DEBO ~BNOW. . - - - :
, Assist taff Director .
for Federal Evaluation -
. . 4 i,
o Attachmernts - '
LY ) 7 X '
, .
- - - ) P' .
v
,’ A
! . ) ot A
. » / Lo
{

R

I




o

‘ _ .' _h}' > . LY M i e .;. ’
' 'l)t_l’l\l( IMEN§ UF HEALTH &HUMAN SERVICES ( by Office of the Secretary

v oud

Washington, D.C. 2029'

OCT 7198,

.lns. Linda.Chave{
Staff Director

U.S. Commission on Civil Rights

. Washington, D.C. 20425

Dear Ms. Chavez: :

S N

“This will respond to yoﬁr jetter dated September 23, 1983 which

transmitted a draft chapter ‘of the report of your review of
OCR's civil rights enforcement performance. We have carefully
reviewed your draft report.and have some very serious concerns
with the-interpretations you have applied to our new and ongoin
civil rights complii :ce fnitiatives. These concerns are
substantive innature and should be appropriately cousidereék\
prior to preparation of your final version to ensure the
}ntegrity of’ ycur rZport. . : o '

In order to ansure clarity, I.Qill present my comments
sequentially by page and footnote.

Page 2

e disagree with your interpretive statement concerning

‘insufficiency of staff. OCR. has developed new, more efficient

and effective, methods for achieving its goals of eliminating
discrimination and ensuring equal opportunity while increasing

. the productivity of .staff.” Additionally, OCR has continued to

be able to set priorities on activities that focus on identifi
discriminatory practices. The remarks in this section . and
throughout the ‘report fail to }ook at the extent to which the
present OCR initiatives-result’ inichanges in recipient’'s
practices and how the rate of change based on new initiatives.
(such as project reviews) exceeds previous year performance
under traditional enforcement mechanisms. ‘ , -

Footnote 3 on page 2 should cite Titles VI and XVI of the Publ
Health Service Act as amended, H2 vU.s.C. 3000-1(6), 42 U.S.C.
291 €t seqg , as the authority which requires Hill-Burton X

assisted facilities. to provide services to all members of the

" community.

323
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Pagg 2:7 ﬁs. Chavoz ~

Page: 3 ) | i
Technically, your statement regarding the budget request is
correct. Although the initial Carter—Administration request
for FY 1981 was $21,931,000, you hzve overlooked thé March

- 1980 revision (-$1,850,00C) to that request. This revision was
the subject of a spedific question raised by Commission staff
and.answered by OCR budget.-staff on September 15 (with a follpw- "'
up memo on September .20). ~In comparing budget requests and
appropriate funds it would te more accurate if the Commission
began with the FY 1931 request actually considered by the
Congress. The consicarred r&uest 03 $20,081,000 was only 2.2
percent higher  -21.the FY 1980 funding level. L

Further, the "buuget Totals" paragraph would be more clear and
more correct if it were noted that the funding levels cited
include appropriated funds only and do not include Social
Security Trust Funds'transfered td OCR to support civil rights
activities. We have specified additional corrections on this
matter in our comments regarding pige 5 of your report.

It should be noted also,.that the FY 1981 revised request of
$20,081,000 included 2 request for 100 additional positions
which was rejected by the Congisif.
~It appears that the sentence "Curing the last year, these
- efforts further have been limited by agency enforcement .
policics" refers to the reduction in attorney slots. “(See pages
8 and 9 which reads: "This altered staffing pattern indicates
CCR intends to tuke fewer enforcement actions,..:z,%). This is
‘en erroneous cecnclusion. Our objective in realigning staff
was to emphasize the preventive civil rights ,aspects of our
compliance responsibilities. The objective then is "compliance"
first which'is in consonance with the legislative history
surrounding Title VI. If our compliance objective fails, we.
will not hesitate to proceed with enforcenent action (legal or
administrative) as is required by law# We have ‘adequate legal
staff to accomplish this as .may be required.
Page” 4 .
Footnote 11 is bzsed.on suppositions that fail to consider
that requests subsequent te FY 1981 have accounted for
inflation; salary incre3ses, and changes in workload that have
2ll changed the funding required t%‘support needed positions.
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The second puragraph on- pege 4 states that thé $200,000 increase
from FY 1983 to FY 1984 would not . keep OCR's "spending power" at
the current level. This reflects an overempha§is on dollars
when it is most important that the current level of services

be maintained. Because services can be maintained or increased
through productivity growth and management efficiencies,

OCR believes that a limited increase in nding will support
more civil rights activities than we carried out in-the prior
year. ' '

Page 5 ~

The tcble on budget totals and constant dollar comparisons

contain serio errors. The FY 1980 and FY 1981 appropriation
figures do not include trust fund transfers as indicated in the
first footnote. The table should use appropriated funds only,
\or, it should consistently use total budget authority figures. 1\~

"If the first footnote is maintained as at présent, the table
should rewd as follows: :

\\* 198C 22,004 ~ 22,004
1961 19,770 18,005 '
1982 19,716 16,765 ¢
1983 3 21,513 17,490 "
1584 (Reguest) 21,713 16,871
Pege &

The clain yhat OCR "needed" 100 additional positions was not
accepted by the Congress. This is a case of picking a number
that puts present staffing levels in their worst light. ~The
report fails to address the fact that all agencies must operate
under FTE cecilings imposed by OMB. These ceilings for all
personnel‘(full-time and others) have always required full-time’
permanent on-board strength well below authorized position +
levels.. Government and Department-wide hiring freezes have also
played a part in keeping the staffing levels below
authorizations. _ ' -

Page 7

The’tzble on this pege misinterprets data provided to the
Commission. The figures for FY 1981 and FY 1982 were end-0. -
year counts not starting é&ounts as indicated in foo%note §7.
That footnote shodld read: "Number of full-time pefmanent staff
actually on-board. Except as noted, figures are asg of the end
of the fiscal year." The -"Actual" column should read:

v
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1980 « 527

5 1981 : : 496 '
1982 477
‘ 1983 . | 4G9 ¢/(As of 12/30/82)

1984 (Request) .

The FY \980 flgure of 502 cited by the Commission was the number
on board at the end of calendar 1979

'Page 8, Footnotes 17 and 18

The budgets submitted to Congress clearly indicate both an
suthorized position level and a compensable workyear level. The
FY 1584 request was for 15 fewer positions and six fewer FTE
than in -FY 1983. It is mislgading to Say that "“OCR agreed to
lose an additional six fuil-time equivalent positions. This

. implies that OCR would be reduced 15 positions plus another 6
positions. This is not the case. The numbers for OCR personnel -
1n the FY 1983 and FY 1983 and FY 1984 budgets are as follows: ’

Year ' P051t10ns ' _FTE
FY 1983 524 75
FY 19&4 - B 509 u69

= ¢

Footnote 15 has misused a staffing figure provided to the .
Commission. We do not expect to have U469 staff in FY 1984. We
do expect to use U69 compensable workyears. .In the course of
using 469 workyears it is possible that the number of full-time

_ pgrman=nt staff on-board dt any particuler point in. the year
could exceed U69.

Difference

Pages 8 and 9

. OCR believes that the proposed level of legal staffing will
adequately serve OCR's legal assistance needs. It is incorrect
to assume that the reduction means that OCR will necessarily
take fewer enforcement actions. Staff available for litigation
will ot be diminished. However, as indicated in the Director's
testimony before the House Appropriations Subcommittee, we .
expect that .preventive civil rights initiatives coupled with
management efficiencies in case processing wilY decrease the
level of “attorney involvement in individual cases (Hearing pp.
1229-1230). That testimony clearly stédted that the position
reduction does not wean that the Department will refrain from
taking enforcement action whenever such act1on is necessary (p.

1232) . p;

334
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This footnote leaves the 1mpreésion that the Adams tiuneframes
‘applied to health and human services complaints. The timeframes
appl;ed:and apply-only to~9ducation comﬁlaint;.i

Pagé g, Footnote k1

/ o / , . i
Page 10, Fogtonte 23  / L -

/

OCR canno}'explain thé/ﬁiécnepanCy betwéen GAO /figures and OCR
figures as we do not Know the source.of the GAO data. OCR
records show 1776 complaints received 10/1/79 to 9/30/80. CCR
closed 1581 complaint cases during the same period. '

: - ' SRR r
. Page 11, Footnote 26 : g -

{
ol

The footnote does not indicate that the CommiJsion asked for . .
nactual" end-of-year data one month before the end of the year -
an_impossiblility. The¥ last sentence impfies!that actual
receipt and closure data through the end of August were not
available. 'Such figures were available and would have been
provided if the Commixeion had asked for them. What we-couldn't:
provide on August 0 was an. actual count‘as of September 30;
rthus, the projecte@ figures were the best we could do. As of a
report run on September 9, the actual figures were 1,033
complaints received and 1,057 complaints closed.

Footnote 27 J | -

The footnote should be revised to clearly state that the PEER
report claimed that unsuccessful mediation adds to staff tine
jnvolved in complaint resolution. As written, the statement .
un?bbstantiatedly makes it appear as if this 'i#s unequivocal fact:

in all cases. ,

Pege 13 - | o —

CCk Has bcen starting fewer new reviews because of our efforts

to close long-standing reviews -before beginning a new one. *The
. Commission™s emphasis oni new starts does not tzke into eonsidera-
tion overall workload. If one looks at closure projections as

a pcgggﬁtage of total compliance reviews on hand, one can see

an ifACrease in the percentage of total .workload closed each

year. Initiating reviews is easy if one is seeking only to
display a numbers effect: Completing-reviews is what is
important. For example, in FY 1982 we closed 116 reviews., Our
,1atest available data indicates that 191 reviews had been closed

inFY 82 as of September 9. That figure is higher than our

‘“- . . : _ 3232_.
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pro ectlon of 1£0 closurcs and represents
1nczedse over FY 1982 levels.

FootnOte 34

OCR did not provide detz on the actual number of reviews started
because, as in the case of footnote 26, we were asked for end="
of -year actuals one morth before the end of the fiscal year. Ih
fact, QCR had begun 126 'reviews as of September 9, 1983. This
is 16 %Pre reviews than had been projacted ‘and consequently
requirels recalculation of the percentages in this footnote.
Worx continued on 222 reviews opened in prior years. Your
report implies that OCR was’ uncooperatlve and had willfully
withheld data. " If the actual year-to-date data was desired

that request was not communicated to OCR staff.

Paragraph 2. states, "Although complaints declined again in FY
€3,.an expedited resolution procedures were adopted, OCR
expected 4o begin fewer compliance reviews than in any year
since health and human services became its primary focus."

In response to this statement,.our FY 8H budgei presentation
showed | that OCR targeted 146 new compliance reviews for. FY 83.

In gddltlon OCR tuargeted 300 Project Rev1cws whlch are a type of
compliance rev1ew.

o

Pages 4 - 16 . ‘ e W

The focus of project~rev3ﬁ<§ is too rarrowly descrited. For
example, Hill-Burton reports will be-another source for

- targeting projact reviews. Hill-Burton reviews will address
‘subsiantive access issues (see footnote 37), thereby addressing
potentially serlous discrimination problems.

It is incorrect to state that project reviews do not result in
formal findings of noncompliance. Footnote 40 cites page 1232
in the hearings as the source of this statement. There i3 no
projsct ‘review information on that page. Furthermore, on page
1233.the Director responded to Mr. . Roybal's questions concerning
"less than full review" by stating that: "In the event that a
project review fails to obtain voluntary compliance, formal

. findings and negotiations will be required....enforcement action
<may result if cuwpliance actions-are not met."

333
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Footnote U1 is supposition and was written without the benefit
of evidence. Given that changes have been made in over 90
percent: of the project reviews closecd to date, it is hardly
possible that project reviews will have limited effectiveness.
Any type of review may have deterreﬁ‘;effective:as”well as a
"ripple effect™., “Project reviews hate resulted in requests from’
other institutions/facilities for assistance in achieving
‘compliance. - : T
Project reviews are compliance reviews with a limited ‘scope that
may or may not require an on-site investigation. Project
reviews -ecre designed to promd voluntary compliance by

. _recipients through a,non-adverégfial OCR approach. When
deficiencies are found the recipient is informed of the
deficiencies and the action.necessary to correct the problem.
As of §/15/83, 214 .of 234 project reviews closed resulted in

', corrective action by the recipient. , . -

- \IC attempts to secure voluntary corrective action in a project
review case fail, the recipient is scheduled for a full
compliance review. Therefore, while it is true that the
project review process itself,does'not provi » a "basis for
enforcement", the process does not preclude enforcement if
enforcement -action .is warranted. ' '

OCR's. assessnment is that hospitals have received the concept
of project reviews very favorably. Their experiefce in =~
dezling with OCR under the reviews has been very positive.
Thi's has been communicgted throughout the hospital community.

* Whilc .this may not be eterrcnce, it provides an atmosphere for
the achievement of change with a minimum investment of resources
in a ncn-adversarial context. OCR believes that this does.
promcte voluntary compliance. ‘ ' '

. - ] v
At worst, any conc;usioﬁ,regarding the effectiveness of project
reviews should he pending. However, the ireport seems anxious to
dismiss this promising method as merely M"increased" activity
that ‘takes the place of truly veffective" activity (e.g., full-
scale compliance reviews). ~The report fails to explain that the
breadth of coverage afforded by project reviews has significant -
.implications.for beneficiaries and. for identification of those
problems that can only be addressed through a full-scale
compliance review. -

2
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-The report siates that'projecﬁ'revieﬁs.vs. compliance reviews is
a "doubtful trade off between:increased and effective activity."
However, CCR strongly believes that a success rate for change in
214 out of 234 cases is very effective activity. )

Page 18 . o -
-We question the rather "sweecping" conclusion that OCR has not.
"vdeveloped a coherentoprogram" to address our civil rights .- -
responsibilities under block grants. 1In fact, we have

communicated with Governor's offices to establish liaison
.contscts, and regional staff have held follow-up mectings with
_gubernatorial staff to establish procedures by which we (OCK)
will implément the 60-day referral provision under the block

grant legislation. ’ ' ' e '

Further, Regional staff have been formally trained on the::
unique aspeets of block grant civil rights compliance; written
procecures have been incorporated into the Investigative
 Procedures Manual; and Voluntary Compliance and OQutreach
staff have been instructed on'various methodologies for
- providing technical.assistance to States and informing
,benericiarafs of their rights under block gréants. .
In addition to our voluntary ,compliance and outreach initiative
reluted to block grants,  you are aware that we have actively
participated in block grants hearings (throughout several .
regions) of Agvisory Committees to the Commission in order to
accurately com\yey to the public at large, the framework under
which OCR. is operating to ensure civil rights compliance 1is /
obtained in the block grant programs.. -

[

Regarding footnote 50, it should be notec¢ that the corregct title

- for Marcella Haynes is Ghief, Special Projects Branch #ithin

- the Division of Policy and Special Projects. Additicnally, .
OCR ‘developed block grant nondiscrimination draft egulations ;°
and in February 1983 submitted thém for clearance/to the - .
Department of Justice and the EEOC as is requirgd by Executive
Order. Absent approved regulations, OCR has uthlized statutory
language to begin implementation of block grant compliance
activities. The statutory language adopts by reference the
existing civil rights laws - (Title VI, Section 504 the Age
Discrimination Act, and Title IX, which, therefore provides us
standards on which to proceed with investigations and reviews

that fall within these categories.

33 ]
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" With respect to footnote 53, OCR's posture relative to conduct-
ing block grant reviews was modified in- instructions on the
Annual Operating Plan to allow each region to under take &
review of one block grant program at the State "Agency level.
Details concerning the reviews are being finalized. OCR staf _
could have provided this updated information to the Commissi;§}\
however, an &ppropriate inquiry was not made. - )

. ' . L ’ 3

Page 19 : . : : . , ‘ : .

The statemént that "civil rights enforcement in block grants has
been hindered by inadequate resources® presupposes a greater
involvement by States than OCR has proposed or determined is
. legally permissible under civil rights law. Compliance related

" activities may be delegated to States as is found to be both
feasible and viable but delegation of enforecement has never been
a bzsis of discussion. OCR will continue to actively enforce
cases of noncompliance recipients whether under block grant or
non-block grant funds. The lack of formally completing the
planned pilot project has in no way diminished OCRs capacity to

~ensure civil rights compliance under the block grant program.

[

Pages 19 = 23 . . | -

The report seems to convev an inaccurate assumption. that the
only index of effective technical _assistance is the -amount of .
‘money supporting contract activity. T/ @ Commission has failed
to ask for data on the nurber of contacts (increasing), '
_seminars/meetihngs, in-<hous: development of materials and:
dissemination of thousands of documents to beneficiaries. The
Commission also did not ask for data pn the "impact of outreach
_activi{ties and the substa  .ve changes resulting from these
;activéties. We have dots sufficient to dispel this assumption
‘and will be happy to nrc  de it to you in the interest of
‘accuracy. . : :

o

Footnote 60 states...“resounces for technical assistance have
been severely limited.™

. N .
-

°
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To the contrary, the transfer of 44 positions to the Voluntary
Compliance and Outreach (VCO) activity is a substantial increase
in resources for techniczl assistance. Cutreach is another term
for technial assistance and technical assistance is an integral
pari ‘of voluntary compliance. 'In addition, it is the policy of
OCR that evey investigator in the field has a responsibility to -
prov1de technical assistance at every opportunity. ) *

Page 20 Footnote 61 _

As you were.adv;s§€~6§? did not fund new technical assistance’
contracts .after FY 1981. The first full paragraph on- the page
is incorrect. It whould read: "Beginning in FY 1982, OGR has
not funded new technical assistance contracts "

Page 20, Footnote 62

. R : . : L ]
It is unclear how the 88 percent figure was derived. Qur budget
staff was asked for a listing of FY 1981 contracts. From our
review of available information on FY 1981 technical assistance
contracts, it appears as if no more than 22 percent of the funds
supported contracts related to Section 504 assistance.

%aqe 21, Footnote 65 - - | . y

'Tre citation concerning publicatlon of block grant regulztions
"should be corrected to read: "pp. 1232, 1236." Additionally,
there is an inference in the footnote that,; because the Director,
‘mentioned plans to provide training on block grants (p. 1236)
but did not mention training on age discrimination regulations,
OCR will not provide such training or inform the public of age-
related requirements. The statement on page 1236 in the -
hearings record was in response to a question that concerned '
block grants only. -On pzge '1233, the Director clearly stated
that OCR's goals for outreach include involving beneficiaries in
efforts to promote voluntary compliance and, making assistance’
available Yo all types of recipients on all of the Department's
civil ~ights Jurisdictions. These goals would include
~ssiscance related to the Age. Discrimination Act regulations.
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Pape 22, text to Footnote 68
\

The staffing increase to whi@h the Commission refers is for the
purpose of conducting project reviews. What the report doe not
acknowledge is that these revieys have a.distinct technical
assistance component. This tar ted assistance will have

~ immediate positive impsct for program beneficiaries or potent1a1
“beneficiaries. ' . ' .

 Footnote 69 states that veach regiogal unit was directed to
complete at least 24 project reviews\ in FY 83". This is
incorrect. ‘OCR projected the initiation of 350 project
reviews in FY 83 .and completion of 300 by the end of FY 83.
For FY 84, euch region was instructed to do at least 2U
project reviews in the following areas: e
10 Section 504 , X

10 Hill-Burton ' ’ T

4 Title VI ' - ‘

The text regarding footnote 70 states that the VCO increased.
staff is'"rqpponﬁible for conducting project reviews", In

fact, the investigative staff is responsible for conducting
project reviewss "When the investigator receives an indication
that the ‘recipient may be willing to voluntarily take corrective:
acton, the case is then turned over to the VCO staff for
ncgotiation of & corrective action. It is incorrect to state
~that V€O is-requnsib1e~for»conductidg project reviews. ’

ﬁage 23, Fobtﬁote 71 : ) o o '
should read: “they involve offers of technical éss;stanﬁé."

page 23, Footnote 72

Current plans are for. each region to carry out 2 minimum of four
Title VI-focused project reviews. It is incorrect to say that
there would be a maximum of 40 occasions for Title VI technical
assistance in the project review context. '

Page 22, Fdotnote'75'

The cita.ion from the -A=-11-53 Report is correct. The reference

to "scarce resources" is unsupported. The Commission was told
that four professionals devote some portion of their time
to the Age Discrimination Act (ADA) coordination,fupction.

Additionally, this does not include time spent by outreach. staff.

: 3338
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“-OCR has provided staff as needed through task force efforts to
meet the publication and review requirements under ADA, as well
-as on-going support frem the Office -of the Associate General
.Counsel for Enforcement, the Office of the Geneal Counsel and
the Office of Management and Policy. . In addition regional and
headquarter's staff investigate cases as they arise and
technical assistance is provided as requested from recipients an
beneficiaries and through special projects such as through
development of outreach models with State’ Units on Aging. (See
" Annual Report for FY 1982, p.4.) \ -

Page 25, Footnote 80 .

This sentence should rezd “delayed finai approval of other’

agencies'...", not "suspended rewviews". All regulations were
. reviewed. . : ) '

"Footnote g2 - A ,

The statements here appear to evalucte HPS zctivities in the
. area of Age discrimination using as a basis correspondence
belween .the Commission and the Department of Justice. This
is most inappropriate 2s . OCR has not~been. privy to the
correspondence, If thic sentence is to remain a relevant
portion of the report, OCR should. have: the opportunity to
review and comment on the documents.

-
P

Footnote £3

PR

We are unsure -of your speeific réference here. However, if .

the report dis relying on information from the FY=82 Annual Age
Discrimination Act Report then you should be aware that a later
status resolves any such instances is referenced.

Footnote Pu

’

OCR's first priority has been .to work with agencies to ensure
"publication cf pr;ﬁosed of final regulations.. Further the
report does ‘not mention.HHS/OCR .activities in evaluating the
mediation process and in developing model plans for outreach
‘with State Units on Aging ss activities which the Department
under took pending resolution of the OMB "policy differences.

s

i .
. . . -
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Footnote 85 and 86
The coordination effort referred to by A-11-53 report seems

to include only the staff (1 .person) required for reviewing
~and commenting on the regulations submitted by other agencies,
The personnel necessary to staff an "enforcement coordination®
effort has not bcen addressed as such. Technical assistance :
~is not. included in the ‘one professional staff- position alloted,
" nor is investigative staff. However, such a agtivities ‘are
provided by. OCR on a‘'continuous basis. ' This footnote should
indicate final -approval of agency regulations will be delayed
until resolution: of the suit against HHS by the ‘Action .
Alliance of Senior Citizens et._al. The suit was filed

in March 1983. ‘ : _ o

Page 26, Footnote 87 | ' . ‘ o °

- The report cites: the Director's response to Mr. Stokes' question
- on selection of subjects for compliance reviews. Although the
response indicated chat existing survey data would be used, the
Director also indicated that OCR uses other means for selecting
review sites. The contention appears to be that without a
_survey OCR will be unable to identify issues. insthe age
discrimination area. Other methods, including“contacts with
community .leaders and organizations and review of cdses can
serve to highlight potential compliance problems.: . o

If you uould like to mget,go discuss these ftems further, please
contact me. v :

ub tson“\

ro.. 4 -
for Civil Rights

"
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