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Statement_of_Problem and Purpos&

Oh January 26, 1981, a decision issued by the U.S.: Fifth Circuit Court of
Appeals dealt with procedures which must be used by lOtal school districts
who may be considering the expulsion of_bandicapped students. This decision
followed very closely several court decisions in other states, -and has given
educators cause to reconsider current policies and procedures for dealing
with handicapped students whose behavior is disruptive to the education of
others.

This technical assistance paper has been developed to assist
districts in developing policies and procedures dealing with
students, and includqs the following information:

school
handicapped

* a historical perspective of court decisions dealing with
expulsion of handicapped_ students;_
a series of questions and answers dealing with specific
issues;

* brief summaries of seven court cases dealing with expulsion
TO THE EDUCATIONAL RESOURCES

of handicapped _students_; and_ INFORMATION CENTER (ERIC)."
* sample materials from three local school diStrictS.
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H4starltial PerspectiNt

In Stuart vs. Nappi (Conn.; 1978) a student diagnosed as learning disabled
challenged the use of disciplinary proceedings which; if completed; would
have resulted in her expulsion for participating in a school-wide disturb-
ance: The trial court held that the proposed expulsion constituted a
"change in educational placement," thus requiring school officials to adhere
to the procedural safeguards of P.L: 94-142.

In Howard S. -vs. Friehdswood (Texas;_1978) a stUdent_diagnosed_as learning
disabled_challenged the school district's "constructive expulsion" proce-
dUres Which_ were applied following a series_of_disciplinary problems and a
subsequent hospitalization for attempted suicide. Thy court held that_the
school district must evaluate the student, develop an IEP and provide for
appropriate educational services.

In Mattie T. vs; Holladay (Miss.; 1979) a class action suit against the state
education agency dealt with a number of issues regarding handicapped students.

TECHNICAL ASSISTANCE PAPERS are produced periodically_by_the Bureau of Education for Exceptional Students to present
discussions of.current.topics in the education for exceptional students. The TA Papers may be used for inservice
Sessions, technical assistance visits, parent organization meetings or interdisciplinary discussion groups. Topics

are identified by suite steering committees; district personnel, individuals, or from program performance,a5clits.



In the resulting consent decree; it was ordered that when .a child's behavior
represents an immediate physical danger to himself or others, or constitutes
a clear emergency within the school; such that removal from school is essen-
tial, removal shall be for no more than three days and shall trigger a formal
comprehensive review of the child's IEP. Serial three-day removals were
prohibited.

In P-l_vs. Shedd (Conn, 1980) a consent decree was developed as the result
Of a_class action suit. One of many issues included in the decree was a
disCipltnary procedure. The disciplinary procedure included students re-
ferred for evaluation as well as -those who were identified as handicapped:
Any student referred for evaluation or identified as_handicapped who is
removed from school more than six times in the schoOl year or more than
twice a week, or expelled must be referred first to the Assessment Team to
evaluate the child's placement. If a student is considered an ongoing threat
or danger to himself or others or a substantial disruption to the educational
process; an emergency suspension may take place, but the Assessment Team must
meet within five days to evaluate the child's program.

In S -1 -vs: Turlington.(Fla, 1981) the Court of Appeals held that the expul-
sion of seven _EMIR students was a change in placement; requiring that a:group
Of trained and knowledgeable persons Aetermine whether the_student's miscon-
duct bears a relationship to his handicapping condition. The court -also
found that althOugh expulsion is a proper disciplinary tool, a_completeceSsa-
tion of educational services is unlawful. Finallyi the court found that
handicapped students must be allowed to exercise their rights to a due process
hearing if they dislgree with the proposed change in placement. ThiS is a
Florida case and state officials are under an injunction to enforce all pro-
visions of the order.

Questi ons_ and_ Answe_rs

Does the information in this packet apply to all exceptional students,
including gifted, in Florida?

Nb. The information dbes not refer or apply to gifted students, but to
students who are handicapped under EHA (P.L. 94=142) and Section 504 of
the RehabilitatiOn Att.

2) What procedure should the school district use to determine whether a
student's misconduct bears a relationship to 'his handicapping condition?

The school district must conduct a staffing to make the determination.
Participants in the staffing must meet the federal and state requirements
as set out below.

The implementing regulations of EHA (P.L. 94-142) and Section 504 require
that:

"In interpreting evaluation data and in- making placement decisions, each
Public agency shall: Insure that the placement detiSiOn is Made by a
group of persons, including persons knowledgeable about the child,
the meaning of the evaluation data, and the placement options..."
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State BOard of EduCation RU10.6A--=6.331(2) requires that:

(a) A staffing committee utilizing the process of reviewing
diagnostic,_ evaluation, educational or social data shall
recommend the student's educational placement.

(b) A minimum of three (3) professional personnel, one (1)
of whom shall be the district administrator of exceptional
students or designee; shall meet as an eligibility and
placement staffing committee. Additional personnel may be
involved in the eligibility and placement recommendation
by providing informationor by attending staffing meetings.

3) If it is determined that a student's conduct is a manifeStation of hiS
handicap, what options do school district have?

The SthOO1 diStritt_MUst conduct an IEP.Meeting_tb determine the adequacy
of the_tUrrent Spetial_program and related_ServiteS. The Meeting may
occur in conjunction with the staffing meeting or as a separate meeting.
Based upon the recommendations of_the staffing committee, participants
in an IEP meeting would consider program options such as those discussed
in question

4)\ If the staffing committee determines that flajelationship exists between
a student's handicap and his misconduct, WhEt procedures should be
followed?

Although s'me districts may wish to follow school board procedures for _

recommending exp61sion; the district may not cease all educational services
fOr a handicapped student, and the procedures_ outlined in question #3
must be used to evaluate the student's -educational plan.

5) What alternative placements are available to school districts?

When a student's behavior is disruptive to the education of others; the
school district might consider the following alternatives:

a. additional related services;
b. a change in disciplinary procedures;
is increased time in the current special program;
cL provision of a special program in another setting including,

but.not limited, to special schools, homebound, hospitals and
other institutions.
involvement with-programs funded by other agencies such as HRS,
Community Colleges and others.

It is important to ensure that any proposed cLange in the educational
program meets the individual needs of the student and allows for place-
ment in the least restrictive environment.

`-r



) Does the school district'S code of student conduct still apply to L.ndi=

capped students?

Yes. However, an exception must be included to ensure that handicapped
students will not be denied educational services. In applying the local
code of student conduct to handicapped students, it is important to re-
member that certain handicapped students are less able to control their
behavior than other, students. One essential step in-developing an indi-
vidual educational plan (IEP) is to include relevant in-school and out-of-
school behaviors: A behavior management, plan may subsequently be developed
for use by the teacher as well as the parents: Any form of ,-Jtscipline used
shoUld take into consideration the eventual effect upon the student's be-
havior. For example, a standard form of discipline which exacerbates a
Student's behavior would be inappropriate for use

7) What procedural safeguards are available_to the parents of a handicapped
student whose program and placement-are being reviewed due to distiplinary
problems?

All .of the procedural safeguards which are normallv,av'ailable to_parents
are also available under these circumstances including, but not limited to,
informed notice; informed consent if a change in placement is recommended,
the right to refuse consent, the right to participate in decisions re-
garding the education program; and the right to request an impartial due
process hearing regarding these matters.

8) Is a suspension a change in placement, thus invoking the procedural safe-
guards of P.L. 94=142?

No, Florida Statutes define suspension as the temporary removal Of a
student from his regular school program for a period not to exceed 10
school days. Chapter 232.26, Florida Statutes gives the principal the
authority to suspend a student in accordance with rules of the district
school board and requires a written report within 24 hours to the parent
or guardian and the superintendent.

9) Do multiple suspensions constitute a "complete cessation" of educational
services?

A school district which uses multiple and continuous suspensions to_ef-
fectively exclude a nandicapped student_fromheducational services places
itself in a vulnerable position. A series of suspensions which collec=
tively exceed ten days could very possibly. be.considered an expulsion.
It is recommended that diStrictS develop written procedures to accomp1ish
the following:

a) The IEP should refleCt behavior problems which are related to the
handicapping condition and should include goals and objectives for
dealing with those behaviors.

b) If the procedures described in the IEP do not result in a behavior
change; -an IEP review should be conducted to evaluate the student's
program:



10) Is.a formal evaluation required prior to a change in placement?

An evaluation would be appropriate under the following circumstances:

a) If the staffing team, members of the IEP meeting or other school
personnel recommend an evaluation or re-evaluation;

b) If a 3-year re-evaluation is due in the near future;

c) If the district is considering a change in program eligibility,
such as SLD to EH;

d) If the parent regHts On-e and the district agrees;

11) If the parent disagrees with a proposed change in educational program
and a due proceSS hearing iS init ted, what status does the student
maintain?

Uriess the parents and the school agree to another placement, the student
must be allowed to continue to attend the program in which he has peen
placed while any administratve or judicial proceeding regarding a cum-
plaint is pending. If suspension occurs during this period; the student
must be allowed to return to the same program, following the termination
of the suspension period.

Court Cases Dealing with Expulsion/Suspension of Handicapped Students

The following cases are provided -for your reference and_gdidance. However, with
the exception of the S-1 vs. Turlington case, the decisiors are applicable to
jurisdictions other than Florida, and S'hoUld not necessarily be considered as
precedent. Any specific concerns or questions should be directed to the school
board attorney/for resolutiOn,

S-t-u-a-rt vs= Nappi (Conn., 1978)

FACTS: The high school student was served in a program for students with
learning disabilities and had a record of behavior difficulties and
poor attendance; After the student was involved in a school-wide
disturbance; she was suspended for ten days: Following- her suspension,
the superintendent recommended that she ,be.expelled for, the remainder
of the year The student's parents requested an impartial hearing and
a review of the student's education program: In addition, the parents
asked that the schooT systeM be enjoined from conducting a hearing-to
expel the student.

ISSUES: 1. Has thestUaent.beeftl.denied her right to-a6 appropriate education?

2. Has the student's right td yemain'in her present placement until
the resolution of her special education complaint been denied?

3. Will the student's right to an education in' the- least restrictive
environment bedenied by the proposed expnlsion?,
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4. Has the student been denied the right to have all changes of
placement occur in accordance with the procedures of the r.L
94-142 regulations?

FINDINGS: 1 The Plaintiff demonstrated probable success on the merit of
her claim that she had not been provided with an appropriate

The program recommended by the placement team_was
not provided and the high school did not respond adequately
when it learned that the student was no loncier participating
in the special education program.

2. Expulsion during the pendancy of a special education complaint
was prohibited.

3. Expulsion had the effect of restricting the availability of
alternative placements and excluded the student from a pltice-
meet that was appropriate for her academic and social develop-
ment;

4. Expulsion procedures_may not be_used to change the placement
of a ditruptive handicapped child.

5. The responsibility for changing a handicapped child's place
ment is allocated to professional teams.

Howard S. vs. Eriendswood Independent _School District_ (Texas_,_ 1978)

FACTS: The plaintiff was a high school student enrolled in an SLD program
whose disciplinary problems were first noted when he entered high
school; School officials failed to notify the Special Education
Department_Of discipline problems. Soon after beginning treatment
by a psychiatrist, the student attempted suicide and was hospitalized
for several weeks._ Upon release,the student's physician recommended
and the parents subsequently _placed the student in a private residen7
tial schobl. DUring'the ttUdent's periOd of hospitalization, the
*school's placement committee dismissed .him from the program following
the usual orocedureregarding students who move. The parents' re-
quest for reimbursement for the private placement was denied by school
officials who claimed that the student was no longer enrolled.

ISSUES: 1. Did the school district fail to provide the student vAth a free
appropriate education?

2. Did the school district's "dismissal" without notice or hearing
amount to a "constructive expulsion, " thUs violating the stu-
dent's right to a free appropriate public edUcatibn?

FINDINGS: 1. The schOO1 dittritt failed to provide the student with a free
appropriate pUblic OdUCation, and this failure was a contri-
buting causc of the Student's severe emotional difficulties.

2. The dismissal resulted in a constructive expulsion which oc-
curred without notice to the parents and without a hearing c=
any kind; and was in clear violation of the school district'-.;
obligation under the Constitution of the U.S.
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3. The school district must evaluate the student's present level
of performance, develop an IEP and provide for appropriate
educational services for:student.

4: The SchOO1 di-strict must create a due process hearing system
Whith complies with EHA (P.L. 94=142).

Sherry vs. NeW York State Education Department (New York, 1979)_

FACTS: A multiply handicapped child was removed from the state school for the
blind and hospitalized for treatment of self-inflicted injuries:
Shortly_ afterwards, the school superintendent informed the parents
that until the child's condition changed, or until more staff was
hired, the student could not return. The local school district re-
fused to serve the student, alleging that it had no program to meet
her needs: After the parents requested an impartial hearing froth the
state school; the state school suspended the child indefinitely and
offered the parents an informal hearing with the right to representa-
tion by counsel:

ISSUES: 1. Is a student who is enrolled in a state Schbol for the blind
entitled to an impartial due process hearing which meets the
retqluirementS of EHA?

2. Did the School's suspension violate EHA and 504?

FINDINGS: 1. The school's suspension based on a lack of supervisory staff
:1-As unlawful under EHA and 504L The education aoency has an
obligation to provide the related services necessary for an
appropriate education.

2. The handicapped student was entitled to all of the procedural
safeguards under the regulationS of P.L. 94-142, including an
impartial due process hearing regarding the change in placement.

DOE vs: Koger (Ind., 1979)

FACTS: Following an expulsion hearing, a mildly mentally handicapped student

was expelled for the remainder of the school year

ISSUES: Does expulsion violate the student's rights under EHA and Equal

Protection Clause of 14th Amendment?

FINDINGS: 1. EHA was intended to limit a school's right to expel handicapped
students:

2. Neither EHA nor its implementing regulations provide for the
expulsion of handicapped studentS, or prohibit all expulsions
of handicapped studentS.

3. Schools_may not expel students whose handicaps cause them to be

disruptive. InStead, appropriate placements must be provided.

7



4: A disruptive handicapped _student may be suspended only if the
school is unable to immediately place the student in an appro-
priate; more restrictive environment.

5. A disruptive handicapped student may be suspended only until a
school is able to place the student in the appropriate, more
restrictive environment.

6. Prior to expelling a handicapped child it must be determined,
through the_change of placement procedures of EHA; whether
the disruptive-behavior is caused by the handicap.

7. Expulsion of a handicapped student cannot occur until-it has
been determined that the student has been appripriately -placed:

Mrs; A. ..L vs: Special_School-Dfstr4ot No- 1 (Minn., 1979)

FACTS: After a parent signed consent for evaluation for possible identifica-
tion as handicapped, a student was suspended for fifteen days. Hpme-
work was delivered to student's home during the suspension period and
readmiSSion was to the home school.

ISSUES: Did the LEA comply with the state's suspension statutes or with
federal and state statutes concerning handicapped students?

FINDINGS: 1. Minnesota statutes define suspension in terms of a fiVe,day
maximum with a fifteen-day tbtal if consecutive suspensions_
are imposed. Therefore, three consecutive suspensions require
a new student conference prior to each extention to determine
whether the student continues to present a substantial and
immediate danger to persons or property around him.

2. Minnesota statutes require the provision of an "alternative:
iNtogram" during any extentions after the initial five-day
suspension.

Although proVition of homework at home may _not be an adequate
alternative program in all cases, it was adequate in this case.

The student had not been identified as handicapped at the time
of suspension. Therefore, school officials were under no ob-
ligation to treat her as handicapped. More formal hearing pro-
cedures, such as those required by EHA (P.L. 94-142), were not
required.

P71 Vs; Shedd (Conn., 1980)

FACTS: A_class action suit was brought against the-SEA contending noncompliance
With a number of the provisions of -P.E. 94-142, including the state's
procedures for suspension and expulsion of handicapped students.__Two
consent decrees resulted, one in 1979 and a modified version in 1980.
A consent decree is a solution agreed to by both parties and may have
little legal significance.

8



ISSUES: Under what circumstances may students who are either_ referred for
evalUation or identified as handicapped be suspended?

FINDINGS: The follOwing_ procedures apply to all children referred for_eVal:
uation from the date pf referral until the date of diSmisSal from
special education services.

1. No j_dentif_id handicapped child can be removed more than six
times in a school year or more than twice in one week unless
s stated in the IEP.

2. N6 child referred for evaluation or identified as in need
of special_education shall be removed more than six times
in a sthbol year Or more than twice a week; suspended for
more than ten days or expelled during one school year with--
out firSt convening the PAT (Pupil Assessment Team).

3. If a child is considered an ongoing threat or danger to
self or others; or presents a substantial disruption of the
educational process; an emergency suspension may take place.
However the PAT will meet within 5 school days to evaluate
the child's program;

4. Any child who has not been referred or identified, but
who has been suspended for more than 25 days in a _school
year, or is recommended for expulsion, will be referred to
a school based team for possible referral for evaluation.

S-1 vs. TUrlingtOn (Fla., 1981)

FACTS: Seven students were expelled from the school system for the maximum
time permitted by state law. Two additional students were not expelled,
but requested due process hearings regarding their educational programs,
along with the one of the other seven students. The school district
denied all requests for due process hearings;

ISSUES: 1; Is expulsion a change in educational placement thereby invoking'
the procedural protections of EHA and 504?

2. Do _EHA, Section 504 and_their implementing regulations__ contemplate
a dual system of discipline of handicapped and nonhandicapped
students?

3. WhO is _responsible for raising the question_of whether the student's
MiStOndUtt manifeStation of the student's handicap?

4. Do EHA regulations require that local school officials should have
granted requests for due process hearings?

5. Did the pre-trial judge properly enter a preliminary injunction
against state defendants?



FINDINGS: 1. Before a handicapped student can be expelled, a trained and know=
ledgeable group of persons must determine whether the student'S'
misconduct bears a relationship to his handicapping condition.

Expulsion is a change in educational placement thereby invoking
the procedural protections of EHA and Section 504.

3. Expulsion is a proper_disciplinary tool uhdei7 EHA and Section 504,
but a complete cessation of educatiOn41 services is not.

4. The students who requested due process hearings were entitled
to them.

5. The trial judge properly entered the preliminary injunction
against the state defendants.
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SAMPLE MATEFTAL

This information has been reprinted with the permission of the local school
district and is intended for use as resource infoLmation. The informarion
does not represent official policy of the Florida Departmeirt of Education.

Contatt:

Mrs. Doris Sanders; Director
E.(ceptonal Student Education
Polk Courty Public:Schools
P. 0.-;Eox 391

Bartow; Florida 33830
(813) 5.34-1511

CRISIS INTERVENTION
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Pet c Scisztaed

P.O. BOX 391
BARTOW. F LW:IDA 33830

R CLEM CHURCHWELL
',Sr, 'In temient of School,

CRISIS INTERVENTTON

Overview

OeSerlpior:

it.bWyme
(813) 534 1511

Crisis Intervention Service deliVered on behalf of exceptional students in
Rolk ComitY, Florida.

ProbleM Area:

It has become apparent over the years of working with exceptional students in
Polk County that there needs to -be adjustment made in_the application of dis-
ciplinary measures used in the district in relation to exceptional students and
their particular handicapping conditions, in order to-protect their right to a
free; nnproprinte public education without unnecessary interruption or denial
of service through continuous suspensions or expulsions.

It is additionally recognized that local school administrators need considerable
re-education as to cippropriate use of alternative solutions in situations re-
quiring some ferm of disciplinary action.

A third notion that has become apparent is that the school district needs to
develop :1 diagnostic prescriptive approach to analyzing problem situations with
exceptional strident and in as much as possible proact to those situations in
A problem solving, way rather than reacting in n blameful nnd iudgemental manner
which leads to a punishment system being implemented with regard to exceptional
students in disciplinary situations;

The gonl.of any disciplinary action for exceptional students must be aiding in
Acquiring socially acceptable behaviors in positive ways, and must be individ-
ually tailored to the needs of each exceptional student with the same regard
as is recognized as appropriate in the development of every exceptional student's
individual educational plan.

To do otherwise is'to fail to recognize and meet the needs of an exceptional
student as n whOle person.

trategieS Employed:

'nning in the Spring of 1980 Polk County implemented a crisis intervention
scr ice available to all exceptional students in danger of disciplinary action
The following premises about crisis-intervention were recognized as vital to

AN EQUAL OPPORTUNITY EMPLOYER
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the success or failure of the service:

1'. Crisis intervention services must he able to be delivered as teciiiestoi
by local school administrators in a reasonable rapid time frame (24 hOur
response to situations was set.as a standard in Polk County).

The ei-L-:',S=intervener_ must be able to accurately analyze problems with a
systems .)n roach and_have a full understanding' of program options and due
prO'ceSS as well as the authority to commit the district's resources on
behalf of exceptional StOdents.

The crisisTio(ervener must be able to work co- operatively with local school
administrators and not be viewed AS a threat to administrative authority.

4: The crisis-intervener must be able to work effectively with exceptional.
Students and their parents

5. The crisis-intervener must have knowledge of a fill] range_ of workable alter=
native disciplinary measures that will have a good likelihbod of being suc=
CeSSful in developing more socially acceptable ways of behaving.

6. The crisis- intervener must be able to function in an advocacy role for ekeep-
tibnal student While maintaining a realistic view of the '_imitations of a
local school diStrict in recommending alternatives to be tried;

The Polk County CriSiS intervention Service takes place on two levols:

L Direct assistance as requested by local school administrators; and/or
parents prior to suspension or expulsion.

2. Continuous monitoring of disciplinary actions (Suspensions and/or expulsions)
taken in regard to exceptional students diStrict wide thereby enabling a pro-
active response to developing problems.

During the 1979-80 school year there were an estimated 400 school suspensions of
exceptional students in Polk County;

The following is a breakdown of school suspensions to this point (r larch) in the
1980=81 School year.

TOTAL SCHOOL SUSPENSIONS: 175

Proram Y H . S I l) -------11aa.

1 2 3W Days 10 3 4 10 5 t0

# Students
l 1 22 18 23 3 7 25' 1 8 14 1 1 29 8 23

TOTAL 55 58 62
Au
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'TOTAL BUS SUSPENSIONS: 43

Jf

PrbOzim E.H: S.L.D. Speech/
_LaulijiAge.

5

E.M.H.

3 T5 10

2

II. Days 2 I 3 5 10 3 5 10

9 3# Students

------r.116.
TOTAL

4 8 4 3 3 2

---,

4 1

19 9 1

i

14

COURT HEARINGS: 19

,Tsoram E- H. S.L.D. E.M.H.

YOTAL 6

In addition, there have been, to date, 101 requestS by le-cal school administrators
for direct crisis-intervention service requiring from 2 hours to 2 full days inter-
vntion. Follow-up assistance has been requested and delivered:

Stalfiiu Pattern and Procedures:

CriSi-ihterVentiOn is delivered in Polk County by one (1) manager who carries
responsibility for the program for the emotionally handicapped. All other district

tuff are utilied in consultative and supportive follow-up services. One full time

1;ecretarV is also utilized in immediate response to telephone calls regarding crisis
situations and in record keeping role for all suspensions and expUlSions. Any

suspeniou of an exceptional student is tracked by the Exceptional_Student De-

partment as a copy of all suspensions and/or expulsions of ESE students is for-

warded directly to the Crisis-Intervention Manager. Files are maintained under
each individual student name and a.e_kept by area in_the DiStrict (East, Southwest;

North Central, West). Suspension files are monitored continuously to enable a
proactive response to problem areas.

Any suspension or expulsion resulting in an administrative hearing at the Super-
intendent's level require the participation of the Crisis intervention Manger

whose role is to recommend to district administrative personnel alternative
disciplinary measures if appropriate; If an alternative ESE placement is re-
commended the Crisis Intervention Manager functions as the LEA representative in

regard to eligibility; placement; and IEP requirements.

In addition; a log of all requests for Crisis Intervention SerVice received by
telephone is maintained which includes identifying student information and actjon
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ROLE DESCRIPTION

Pi `!.inter for Crisis /intervention

Minimum ()nu i cu ions_:_ Mast e r s 1)egree vitli cert i I icuL i on and -;iii,(ss I I

t ny. kuic( iii one or more i'Ac(.1)1. I tit mien! Edua t i on f i t I ;rtil icut ion in titipervisiolt.

) h : CriSiS Intervention Manager will have responsibility for
advocating ou och.111 otf all exceptional students racing some Form of disciplinary
action: Manager vi 11 be reSponSible to providing consultation and recommendations
i)r alternative strategieS to local school administrators in regard to discipline
suspension and/or expulsion of exceptional students district wide. flie-Crisis
IntervcAtt kin Manager will assure that all dtie caution is exe.rcised in rgard, to
the exceptional student's due process rights.

Our its and Responsibilities: Y.

1. Will he _responsible for recording and monitoring a l suspensions and eXpul7
ionS of exceptional students district wide

Will provide consultation to all local school administrators in recommending
alternative diSeiblinary strategies in regard to exceptional students as
requested by local school personnel.

Will be in attendance at all adMiniStrative hearings at the Superintendent's
level for the purpose of recommending alternative disciplinary strategies
i f appropriate:

4. Will function as the LEA representative in all crisis situations requiring
change of ESE Program and/or placement.

S. Will be responSible for securing approval of all pnrentS involved and assure
that parents are informed of their due Process rij,,hts

(1. Will function as a liasion between exceptional student 01-61-Um and com-
munity agencies in advocating for exceptional students in need of
specialized communityservices in crisis situations.



SAMPLE MATERIAL

ThiS information_ has "1:en_reprinted with the permissien of the Iodal school
district and is intended for use-as resource information. Theinformation
does not represent official policy of the Florida Departnant of Education.

SECONDARY PRINCIPAL'S WORKSHOP MATERIALS

:Ontatt:

Fred Miller, Director
Ixceptional Student Education
-,'olusia County Public Schools
?: 0: Box 2330
Daytona Beach; Florida 32015
;934) 258-8931
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SUSPENSION/EXPULSION OF HANDICAPPED CHILDREN DISCUSSION

SECONDARY PRINCIPALS' MEETING

Wednesday, December 17, 1980

The content of this presentation is extracted from recent
opinions on a national basis. The issues discussed are not
intended to be either exhaustive or final, but are presented
as guidelines for you to consider when disciplining identified
handicapped students.

Procedural Guidelines:

I. It _is necessary that you are_sure that the ttudent's
Individual Educational Plan (IEP) is completely in
order prior to any disciplinary action. Atsure that
the information is complete and current. If there is
some concern as_to the status_of the IEP, please con-
tact the Exceptional Student- Education office;

ASsure that the_acts in question are clearly detailed
prior to diteiplinary proceedings.

III. If_it is questionable whether the suspendable act is
related to the_handicapping_condition, the Exceptional
Student EducatiOn office will be glad to assist you and
possibly consider a change in placement.

IV. The staffing and placement committee shall consider_
whether a particular disciplinary _procedure should be
adopted fbr the student and included in the IEP.

V. After an emergency suspension is imposed_on a handicapped
Student,_an_i_mmediate meeting of the_student's IEP_Com-
Mittee should be held_to determine the cause and_ 6ff-6-et
of the suspension with a view toward assessing the effec-
tivenets and appropriate ts Of the student't placement.

VI. HandiCapped students who engage in mishebavior and_ditti!-
plinary infractions are subject to normal school diteiOlin-
ary rules and procedures so long as such treatment does not
abridge the right to free appropriate public education.



ISSUES ADDRESS IN LITIGATION

CONCERNING EXPULSIONS

1. Expulsion violates the equal protection clause of the
14th amendment.

2. Expulsion violates the right to education.

3. Expulsion violates the right to an appropriate education.

4. Expulsion bars the provision:of alternative educational
placements.

5. Expulsion violates the right to receive a free, appropriate
public education in the least restrictive environment.

6. Expulsion violates the right to have a change of placement
effected through prescribed procedures.

7. Expulsion violates the right to remain in the current
educational placement pending administrative or judicial
proceeding.

Any manifestation of anti-social behavior can be directly
related to the handicapping condition to wit: the be-
havior is directly linked to the handicapped student's
frustration resulting from an inappropriate placement,
thus the expulsion issue is clearly a basis for a due
process hearing.

LJ
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EXPULSION

"Expulsion fs either.a change in placement or a corrplete denial

of an educational placement, therefore state and federal special e (Pica-

don laws and s.tate discipline laws are not independent of each other.

Both sets of laws clearly deal with a child's socially unacceptable be-

havior. Discipline, as it is commonly urder',tood, corrects or punishes

such behavior. Special education corrects 01 prevents it. Since special-

education and discipline themselves are inextri cat. ly interrelated, it is

not surprising that the laws concerning them will crrne into conflict. If

there is a conflict between state and federal law; the federal iaw controls.

"Since under the EHA a child'S education program must address behav-

ioral difficulties, inappropriate behavior may well demonstrate that the

initial program was not the one most appropriate for the child."

Reprinted from an opinion rendered by the Center for Law and Education, Inc.,

Carrbridge, Massachusetts



Exceptional Student Educatiun

640-A Volusia Avenue

Daytona Beach, Florida 32014

MEMORANDUM

TO: Exceptional Student Education Staff

FROM: Frederick W. Miller, Director
Exceptional Student Education

DATE: November 25, 1980

SUBJECT: DEFINITION OF THE WORD "APPROPRIATE"

In an opinion rendered in Rowley v. the Board of
Education of the Hendrick Hudson Central School District in
the southern district of New York (1980) the following def-
inition was app1ied to the word "appropriate' as it appears
in 94-142. "The appropriate education required to be pro-
vded under the Education for all Handicapped Act means that
each handicapped child be given the opportunity provided to
achieve his full potential commensurate with the opporturty
proveded to other children." As the question arises from time
to time as to what is the definition of appropri-ate, this in-
formation is provided to you for a reference.

FWM:mjb

cc: Mr. Robert McDermott
Mr. Andrew J. Moore
Dr. Thomas J. Parker
Mrs. Shirley Lee
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CASE CONCERNING EX-P-ULION_ Of SPECIAL EDUCATION STUDENTS

James Doe v. School Admin. Unit No. 40 for Milford.
Mont Vernon, Mow Hampshire, No. 80-9-0, (D.N.H. Jan. 1980,

This case concerns a student who could not pass his subjects and was
placed in the Regional Special Education Consortium by the School diStrict for

purposes of testing and evaluation. The reSults of the evaluation placed the
Student in five hours a week of specialized instruction and 25 hours in regular

classrooms. The mother consented to the placement. He became a disruptive in

fluence in school and was suspended from school with a hearing. Suit was brought

claiming the suspension discriminated against him on the basis of his handicap

by excluding him from the free appropriate public education afforded non-handi=

capped individuals. The court agreed that a prolonged suspension would in fact
change hi-s placement for which defendents are charged to provide procedural safe-

guards as a -condition to their acceptance of federal funds. The court was unable

to conclude that it was likely that the plaintiff would Succeed on his substan-

tive statutory claim that his suspension constituted a diScrimination on the basis

of handicap. The court could not Conclude that the disruptive behavior that prompt-

ed the school board's suspension of the plaintiff was caused to any substantial de-

gree by his handicap Or by his current placement program. The court said that the,

suspension of the plaintiff cannot be said to constitute discrimination
based on his handicap since plaintiff's suspension-prompting behavior

has not been shown to be substantially related to his learning disability

or defendents' attempts to remedy such disability. Unequal treatment in

this case under equal protection is not suff'ciently evident to enable

the court to predict: success on the merits of this claim.

After consideration of all of the options, the court ended the suspensiorrafter ten

days and the student was placed.back in his current educational placement unless a

row placement has been implemnted for him. Since that time, the case has been

settled and the child has been placed in a new placement and his needs are being met.

Reprinted -from NOLPE Notes (National Organization on Legal Problems of Education)

January 1981



CASE LAW CONCERNING DISCIPLINARY EXCLUSION OF THE -HANDICAPPED

Mins v. Board of Ed_u_c_ation of _th& aistri_ct-of un1)i a ,

3c8 F.Supp. 865 (D.D.C. 1972)

Donaie-R. v. too4, Civil No. 77-1360 (D.S.C. - Consent Decree,
August 2, 1977)

Stuart v. Nappi , 43 F. Supp. 1235 (D. Cony). 1978)

Howard S. v. Friendswood Independent School District, 454 F. Supp.
634 (D. Tex. 1978)

Tyrone P. v. Maschmeyer, Civil No 78---934C(2) (E.D. Mo. Consent
Decree - Nov. 24, 1978)

Carpochiaro v. Califano, Civil No. H-78-64 (D. Conn. 1978)

Mattie T; v. Holladay, No. DC-75-31-S (14.D. Miss. Consent Decree
January 26, 1979),

13,-1 v. Shedd, Civil No. 1478-58 D. Conn. - Consent Decree
March.23,, 197§T551:164 EHLR

1978)
v. Wi_th&y, Civil No; 78-288 D. Vt. Stipulation, December,

'Southwest 14arrent.-Community Ditrict v. D&part-ment-of-P-ublic
Instruction, No. 231/63181 (Ioa Supreme Ct., 1979) 551:378 EHLR

S-I v. Turlington, (S.D. Fla. 1979) EHLR 551:211

Mrs. R. J. v. Special School District No. 1,.478 F. .upp. 418
. Minn. 1979)

Doe v. Koger, 480 F. Supp. 225 (N.D. Ind, 1979)

Sheer_ v; NY State Education Departrrent, 479 F. Supp. 1328
(W.D.N.Y. 1979)

Victoria L. v. District School Board of _Lee County (M.D. Ha. 1980)
552:265 EHLR
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INFORMATION, PROCEDURES AND POLICIES REGARDING
SUSPENSIONS, EXEMPTIONS, AND EXPULSIONS

School attendance is a student - right which has been confirmed in law

and in an. increasing number Of court decisions.

There are basically three procedures under which a student can be asked

re:nain o7.t of school, under the age of 16. These include suspension,

excApticn and expulsion.'

1. Suspension Definition: Florida Statute 228.041(26) "Suspension

is the temporary removal of a student from his regular school

program for a period not to exceed 10 school days." Section

232.26 Florida Statute, states in part that the principal may

suspend a student, after good faith effort has been made to

employ parental and Other assistance or other alternative mea-

sures, except in case of emergency or disruptive conditions

which require immediate Su-Span-Sion. The laW t, ifiet that no

child who is required law to attend school Shall be suspended

for unexcused absences or truancy. The principal or his desig-

nated representative may temporarily suspend students transported

to or from school at public expense from the privilege of riding

on a school bus. Each such suspension with the reasons therefor

shall be reported within 24 hours in writing to the parent and

to the county Superintendent. No one suspension shall be made

a resolution adopted and spread upon its minutes. When a sus-

pended student is absent from school, he cannot he counted in

attendance.



A. Suspensions may not be for an indefinite period. When you

suspend a student, the notice Should state the exact number

of days he is suspended and on what date he is due to rez-

port back to school. However, you can. refuse to let him

return to class until a parent talks with school personnel,

as long as you do not keep him out of school longer than

10 days. Schools do not have the right to suspend for more

than 10 days at a time and may not re-suspend a student;

. unless the student has violated an additional school reau-

lation on his return. SuSpensiOns of over 10 days and

exemption are prerogatives of the SUperintendent. Exipulsiens

are the prerogative of the Subarintendent and School Board.

B. When suspending a student, written notice of suspension

th.-;uld be Sent as fellows:

(1) The original copy to the parent or guardian of the

student being suspended.

(2) One copy to the Superintendent of schools.

C. A. suspended student should not be told to remove himself

from the premises The parents or guardian should be con-

tacted at once and asked to come for the student. If the

parent or guardian cannot be reached, one of the. following

Should be done:

(1) Keep the student under supervision in the office

or elsewhere in the school until school is dis-

missed for the day.

(2) Have the student taken home by school personnel.

tiv



(3) If the matter is so serious and urgent that the student

absolutely cannot remain at school, call Safety and

Security.

(4) The local police department should be called if the

incident involves a possible law violation;

D. If there is a situation where a student shows no improvement and

is repeatedly having problems, or being suspended, the following

Should be considered:

(1) COMplete review and recommendations by the School's

Child Study Team.

(2) Adjusted school program or use of other resources -

.Alternative Education, TRY Center.

(3) Referral to School Social Worker.

(4) Referral to School Psvchologist, if appropriate, for

evaluation and/or other services.

2. Exemptions

At present there are three categories of exemptions which may lie

considered. Each is valid only for the school year in which it is

issued.

A. Juditial'ExeMption - A CirCUit Judge can order Judicial

Exemptions with the agreement of the Superintendent.

These exemptions are few in number and there is-no

procedure for school system personnel to cbtain these.

B. Child Care Exemption - A parent who is within the

compulsory attendance age and who does not have access

to child care may be exempted from attending school.
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Stoh situations should be referred to the School Social

Worker. If, after study, it is determined that no child

care arrangements can be made, the School Social Wetker

submits a report with pertinent information to Head, School

Social Services for recommendation to the Superintendent

for exemption;

C. r*.:11-ny-ent rxe-otiam - This exemption is issued only in

cases of se-rio s family fi-nan.cial_hardship where the student

under 16 is needed to help support the family and when such

a student has a job which recuires him to work erri-rg schonl

hours. Such situations should1_1-2 referred_ La the School

Social Worker serving the school. (S)he will make a study

of the situation and help the family complete necessary forms

required under Child Labor Laws. These forms include:

(1) Doctor's Statement of the Student's Physical Condition;

(2) Statement of Age;

(3) Parent Consent/Statement of Need; and

.

(4) Statement of Educational Qualifications (by the school).

The erployer completes the Application for Employment Certifi-

cate. The School Social Worker completes the green Certificate /

(AT-20) for erplOyment during school hours. All reports are

forwarded to Head, School Social Services for recommendation

to the SupersIntendent for exemption. When EXemption Cettificate

is issued, copies will be sent to: the school and the parents.

School` Social Worker will then issue the Certificate (AT-20).

9
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3. Expulsion

Expulsion, that is, removal of a student from school placement in

the District, for an extended period of time (usually for the

balance of the school year) can be recommended by the Superintendent

to the School Board under State Law and Board Policy;

TheS0 situations.are few, since we have a responsibility to provide

appropriate school programs to students. Therefore, our major

efforts must be geared toward utilizing or developing programs and

services, in regular classes, Special EdUtation programs (if an

identified student), Alternative EdUcation or through Student

Services support, which will me-t students' needs.

We must also be able to carefully and specifically docUMent

student's educational needs and problens and our efforts to solve

problems and serve him appropriately. These efforts should include:

(1) Parentllotification and conferences;

(2) Full use of the Child Study Team resources;

(3) Student Services; and

(4) .EXceptional Student Education resources, where appropriate.

In situations where school personnel have utilized all available

resources or when a situation occurs with a student which seriously

endangers or threatens.to endanger the health and safety of himself

or others in the schoolithe Principal may write a letter to the

Superintendent requesting expulsion; Full information should be

included regarding educational history, behavioral history, docu-

mentation of all attempts made to solve the problems, (class

changes, alternative or EXceptional Student Education programs,



referrals to school and community resources, parent involve-

ment, et.:.) Also, a full description should be included of

any serious incidents of threatened bodily harm (including

nwres of witnesses); The Above reporting by the Principal

does not, of course, take the place of parental notification

and appropriate contact with police at the time of the

incident (s)

If the Superintendent feelt further study is needed, he will

refer such situations to the Head, School Social Services. Oft

receipt of such referralS, Student SerViceS will make a complete

review of efforts to plan an appropriate education for the

student and will assist in seeking any alternative plans avail-

Lble anywhere in our system, or if none, outside the school

system to reet the students needs;

Full involvement of Exceptional Student Education Staff and

resources will be used in this review as needed. Parents; school

personnel and other appropriate agencies will be involved.

PSythological refertalt, if needed on these cases, will be requested

by Head; Sch661 SOcial Set-Vie-6S and will be treated as "emergency

referrals from the Superintendent". Copy of psychological reports

and recommendations will be forwarded when complete to Head, School

Social Services in addition to the usual routing. Progress and

written reports and recommendations by School Psychologist, Principals,

School Social Workers and .others will be reviewed by the Student

Services - Exceptional Student Educat,iOn_A_rtLculation_Committee, as



needed, with minutes kept on such situations by Head, School

Social Services. This committee will make recommendations

to the Superintendent as needed.

Referral to ExceptiOnal Student Education Staffing /Placement

Committee may be recommended, if this is appropriate and if

potential new resources may be developed there. Referral back

to the school, transfer to other public schools or alternative

programs or referral to other community resources may be

recommendech

If expulsion by the School Board is recommended, all material

will be submitted to the Superintendent by the Head, School

Social Services with the committee's recommendations and any

ether recommendations available., School Social Services will

assume responsibility for completing the paperwork for the

Superintendent's consideration and notification to the parents

of hearing date, according to.Board policy, if expulsion

proceedingt befdre the School Board are deemed necessary by

the $1perintendent.
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SAMPLE MATERIAL

This information has been reprinted with the permission of the local school
district and is intended for use as resource information. The information
does not represent official poli.cy of the Florida Department of Education.

SUSPENSION POLICY

Contact:

Mrs; Faye Clark; InteriM Director
Exceptional Student Education
Bro;./ard County Public Schbols
l005; E. liroward Blvd.
Ft. Lauderdale, Florida 33301

(305) 765-6667
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5006.1 SUSPENSIONS AND EXPULSIONS OF HANDICAPPED STUDENTS

SUSPENSION AND/OR EXPULSION OF HANDICAPPED STUDENTS FROM SCHOOL OR THE BUS SHALL
BE GOVERNED BY THIS POLICY AND ITS RULES.

A: Non-Emergency Susoensj_on of_Handi_capped Students

1. A handicapped student may be suspended for 1 - 3 days for minor or major
infractions (as defined by the Student ConductandDiscipline Code)
that decision is made by an Eligibility; IEP, and Placement (EIP) Staffing
Committee and the Staffing Committee has recorded the spec4fic,use of
suspension on the student's individualized education program IEP)
to the suspension.

2. Imclementation of the 1. -.3 day suspension requires that notice of suspen-
sion shall be sent, within twenty-four (24) hours, by certifled or
registered mail or hand-delivered, to the parents/guardian (receipt of the
delivery must be obtained) and. the Superintendent/designee. If the
student is 18 years of age or older, notice must also be sent to the student.
The ESE $=1 Form shall be used for this purpose. A copy of the student's
:EF,7174Tra this decision was recorded, shall be attached to the ESE S-1
Form.

3. The principal/designee shall notify the Superintendent/designee of all non-
emergency suspensions by forwarding a copy of the ESE S-1 Form.

Emergency Suspension of Handicapped Students

If -in the opiniOn_of the principal/designee, he/she nas justifiable reason to
believe that an Eligiblility, IEP, and Placement Staffing Committee cannot
be convened prior to suspension because of an emergency situation, tnen he/she
may immediately suspend_the student for a period not to exceed five (5) days.
An emergency situation is one in which the student's presence Poses a continuing
danger to persons or property or an on=going threat of diSrupting the academic
Process;

Within twenty-four (24) hours of the student's suspension, the principal/
designee shall provide written notice to the parent and /or- guardian and the
student of the suspension; alleged charges, and scheduled Eligibility, IEP;
and Placement Staffing (specifying the purpose; participants, time, and place
In addition; the parent and /or guardian shall be asked to attend the
Eligibility, IEP, and Placement Staffing.

The ESE S=2 Form shall be used for this purpose.
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5006.1 SUSPENSIONS AND EXPULSIONS OF HANDICAPPED STUDENTS (continued)
Page 2

This notice may be delivered by either of the-following tethodt:

a; registered or certified mail (return receipt requested)

. personal delivery by the principal, his/her representative;
teacher (receipt of the delivery must be obtained): :

2. Within the five (5) day-suspension period; the orincipal/designee_must
convene the Elibilility, IEP, and Placement Staffing Committee following
all standard procedures as established ir the.currem; District_ Procedures
for_Prov4din _Soecial_Education For Exceaticnal Students

a a visiting

The Staffing Committee shall review the student's program and shall determine
if the handicapping condition is a precipitating factor of the inappropriate
behavior. That decision shall be recorded on the 1EP and that information
shall be used to revise the student's IEP to reflect 1) the need for the
use of suspension as a disciplinary tool or management strategy and/or.
2) to modify the educational program and/or 3) to change the educational
placement and/or 4) :to indicate that the handicapping condition is not a
precipitating factor and therefore the student is expected to- behave in
in accordance with the rules established in the Student_Conduct_and
Discipline Code, Parents must ba notified of the Staffihg Committee's
decision(s) if they have not participated in the staffing.

3. The principal/designee shall notify the Superintendent/designee of all
emergency suspensions within_twenty.rfour (2a) hours by forwarding a copy
of _the ESE S42. After- the Eligibility, IEP, and PlacEment staffing, the
principal/designee shall notify the Superintendent/designem of the committee's
dezisions by forwarding a copy of the ESE 5-3 Form.

Expulsion Of Handicapped Students

Expulsion of handicapped students is defined as removal from one program to
another; not exclusion from public education, The District Procedures for
Pravi&nc77Tecial Education to Exceptional Students describes 7..ne brbcedures

to oe followed.

Suspension

The above procedures apply to internal and external suspension.
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Revised
August 24, 1981

PRINCIPAL'S NOTICE TO PARENTS OF ALL NON-EMERGENCY SUSPENSION OLIN TO THREE (3) DAYS

To the Parent or Guardian of:

Dear Parent or Guardian:

to
Grade---de
Date of Birth
Race Sex

W6 regret to inform you that in accordance with Board Policy 5006.1 (name)
has been suspended for a period of days. The _reason

for the suspension including detailed information of the date and time and the alleged

action is as follows:

This action was taken in accordance with the attached Individualited Education Program

developed on fOr

Since thiS is a serious matter and I know that it is our joint concern to help your
Child to have success in SCh-001; it will be helpful for you to call and make an
appointment to discuss this matter.

(name) will be expected to return to school on (date)

attachment

cc: Area Superintendent

ESE S-1
33
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Sincerely yours,

Name

Title

School



PRINCIPAL'S NOTICE TO PARENTS OF EMERGENCY SUSPENSION UP TO FIVE (5) DAYS

To the Parent or Guardian of:

Dear Parent or Guardian:

Revised_
Augdst 24, 1981

Date
Grade _

Date of Birth
Race Sex

We regret to inform you that on (month) (day) _(year)

(name) -was suspended from school for violating the

Student Conduct and Discipline Code by allegedly doing the following:

Because of the serious nature of the alleged violation(s) it was iMPOssible to hOld an
Eligibility, IEP and Placement (EIP) Staffing prior to the Suspension.

This letter is to advise you concerning the nature of the allegation(s) and to inform
you that an EIP Staffing Meeting concerning the allegation(s) has been set for (time)

(date) , at (address)
We trust that you will be able to attend this EIP Staffing Meeting with (name)

, in order that we may work together in his/her best interests.' If the
above scheduled EIP Staffing Meeting date and/or time is not convenient for you; please
contact this office at (phone number) so that it may be rescheduled.

The follOwing tchOol personnel will be present at this EIP Staffing to discuss this
situation at it relates to (name) educational program:

Name Title

Should you fail to appear for the EIP Staffing, you will be provided with a copy

the committee's decisions.

CC: Area Superintendent

ESE S-2
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Sincerely yours,

Name

Title

School



Revised
August 24, 1981

PRINCIPAL'S NOTICE T0 AREA_SUP_ERINTENDEUT_GELI_GI_BILITY__;__IEP AND--PLACEMENT__C_OMMITTEES

Dear Area Superintendent:

In accordance with School Board Policy 5006.1, an Eligibility, IEP and Placement
Staffing Committee was held on (date) for

(name)

The Eligibility, IEP and Placement Staffing Committee decided that:

suspension will be used as a disciplinary or behavioral
management tool

and/or

suspension will be extended from days to

and/or

Student will continue his/her present placement

and/or

student will have a change in program placement

The reason for this decision is as follows:

days

Based upon the outcome of the staffing; it appears that:

the school system will not need to file a request for

a due process hearing

the:school system-will need to file a request for a

due process hearing

the parent may file a request forfora due process .searing

Attached is a copy of student's current IEP documenting this decision.

PrinClOal and/or designee

Attachment

ESE S-3
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.

Stzte or non&
Department of Education

Tallahesee. Florida
Ralph D. 'Burlington. Commissioner

Affirmative action/equal
opportunity employer

This public document was promulgated at an annual cost of $71 1.78 or S.95 per copy to
inform the public on the issue of expulsion and handicapped students.

FLORIDA : A STATE OF EDUCATIONAL DISTINCT/ON. "On a statewide average, educational
achievement in the State of Florida will (equal_ that of the upper quartile of states within five
years, as indicated by commonly accepted criteria of attainment." Adopted, Statz Board of Education, Jan. 20, 1981


