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constltutional alternat1ves, and pract1ca1 and

court decisions, practica
political implications,

this paper examines the legal issues

surrounding proposals calllng for prayer, Bible reading, or posting
the

secularization of public schools occurred when educators sought to

of the Ten Commandments. in public schools:. Kistorically;

redesign them for all children by e11m1nat1ng or modifying._ rellglous

Since the Supreme Court decisions in the early 1960's_

material.
declaring prayer in public schools. unconstitutional and similarly
excluding Bible reading _as a rellglous exercise; subsequent

1itigatlon ‘has addressed the issues of re11g1on 1n the schoois. Among

Constitution are prlyate uniobtrusive ptaver, student-initiated group
prayer,; and the secular study of religious materials. Moreover,
though polls show public Support for a constitutional prayer
amendment, Such proposals are often defeated when put to a vote.
defeats 1mply rejeéction of a constltutlonal amendment providing
official encouragement for religion. (PB)
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Prayer, the Bible and
The Public Schools

The Issue

Today, many groups and individuals seek a place in the publlc

school curriculum for prayer, Bible reading, or posting of
the Ten Commandmernts. Some argue tnat the public school

teaches the religion of "secular humanism" and that these
materloisrare needed to balance the fare. ©Some argue that
the public school system has become hostile to religion.

This Issuegram discusses the 1legal implications of sSuch
proposals:

The History

A century ago, most of America‘'s public Schools were

evangellcal Protestant institutions. _Today, with only a few
lapses, public schools are secular. The religious
orientation of the past seriously polarized people. Most
notably, Roman Catholics shunned the public systéem, . arnd
formed their own. Over time, public educators regrettad the
alienation of so many people, and sought to redesign public
schools for ali chridren,r by eliminating or modlfylng
renglous materiat. The courts accelerated thlS trend and
in 1962, the Supreme Court ruled that officially xnandated
prayer in the public schools was unconstitutional. In 1963,
the Court similarly excluded Bible reading as a religious

exercise.
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In response. to the Supreme Court's decisions; some parents
instructed ‘their children to pray in 5School on their own.
When a New York school principal stopped_kindergartners from
r=citing a grace before cookies and milk, parents went to
court. The United Statés Court of Appeals for the Second
Circuit wupheld the school, in the 1965 decision Stein wv.
Oshinsk Seeing the casé as a restrlctlon on 1nd1v1dually
1n1t1ated prayer, Senator Everett Dirksen of Illinois

unsuccecsfully sought passage of a constitutional amendment

to clarify these court dec1slons. Oonly recently has the

issue resurfaced on the national volitical scene.

Supreme Court Decisions

in addition to the prayer and Bible réading cases of the
sixties -- Engel v. Vitale and School District of Abington
Township v. Schempp -- in early 1982 the Supreme Court struck

down a Louisiana law for voluntary prayer in the schools.
Unaffected by the Court s decision was an unchalienged

provision for silent meditation. tn 1981, in Widmar v.

Vincent, the Court upheld the right of college students to
meet for religious purposes, basing its ruling on _the_ "open
forum" doctrine. As the university had made its facilities
available for ‘a wide variety of activities; the Court held
that the campus had become an open forum. The university
could not then selectively close the forum based on _the
content of the message. In 1980, the Court struck down
Kentucky's law requ1r1ng the posting of the Ten Commandments,
finding that the purpose was to promote rellglon and not the
discussion of social,;  historic, _literary or other Secula

aspects of the work, in Stone v. Graham.

Lower Court Activity in 1982

o In October, federal court Judge L. Clure Morton voided a
Tennessee law that called for a minute of silence for
"meditation or prayer or personal beliefs." The court held
that the law was intentionally designed to inject prayer
into Tennessee public schools. The state plans an appeal.
In a very similar decision,; the Supreme Court of
Massachusetts declared unconstitutional a.  proposed law
which would require teachers to announce that "voluntary
prayer or meditation may be offered by a stident or
volunteer . . . ."

o In March the Fifth Circuit struck down a policy of the
Lubbock Independent School Dlstrlct in Texas hat



permitted students to participate 1in student-initiated
group prayer before or after school. The case raises
again the issue of whether high schools are subject to the
1981 Supreme Court decision in Widmar v. Vincent, giving
university students a right to use public university
facilities, otherwise open for student use, for religious
services.

In August, in jaffra341+ujames, federal district court

Judge W. Brevard Hand found two Alabama prayer laws

unconstitutional. A few .~ months later, however, he

reversed himsetf, ruling that the first amendment did not
apply to states. To be sure, the language of the first
amendment begins "Congress shall make no law respecting an
establishment of religion . . . ." However, the fourteenth
amendmént reguires states to exténd due process to all
.citizens, and the courts long ago decided that this
includés first amendmant rights. Supréme Colrt Justice F.
Powell Jr. has issued a temporary order éenjoining further
prayer in Alabama schools, good until the appellate courts
review the matter.

At one point; Governor Fob aamesrrxsked contempt of court

charges for urging Alabama citizens to ignore the orlglnal

decision by Hand 1nva11dat1ng a law prohibiting prayer in

the schools. The law would have allowed teachers,

including college professors, to "lead willing students in
prayer."” :

Judge Hand consistently upheld another law that reguired
teachers in grades 1 through 6 to announce "that a period
of silence . . . . « .« shall be observed for meditation .
. . ." at the start of the school day.

A moment of sllence has been approved by the New Jersey

legislature, over11d1ng a governor s veto. The New Jersey

Civil Liberties Union has filed suit; and state officials,

including the governor and attorney general; have refused
to derend the state's law. In early 1983, a federal
district court judge temporarily stopped implementation of
the law until the case can be fully argued. If the suit
prevails, it will be the_only case striking down a law
calling for a moment of Silence, without mentioning

prayer. If it is struck down, it will be because the
court found an unlawful religious purpose, based upon
statemerits by some New Jersey legislators.  Such a

decision may also raise the strange spectacle of an
identical law being upheld in sister states, becausé of a

different legislative record.
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o A sult challenq1ng New Mexico's law authorxzrng a moment

of silence for "contemplatlon, medltatwon, or prayer" 1s

pending.  Another pending suit challenges Oklahoma's
voluntary prayer law.

Constitutional Alternatives

The first amendment guarantees both freedom frqm
government-established religion and freedom to practice one's

chosen religion. This two-fold protection permits public
dagencies to adccommodate 1nd1v1dual religious bellefs, but it

prohibits publ1c promot1on of religions. While it cieariy

requires a delicate balznce, the €Constitution permits many

3lternatives.

Private unobtrusive prgxer. Although the courts have never

been requestec to review it -- probably because no one aever
thought it needed court review -- private and unobtrusive
individval prayer 1is <clearly permissible in the public
schools. _If a child 1is permitted £Eree time to express

private visws, converse Socially with other children, or to
talk about other nonschool matters during lunch or recess,

then it would be unconsLJtutlonally hostilie to religion to

ptohlblt the child from a Quiet, religiously motivated
utterance during such free time.

Student-initiated group prayer. As noted, the Supreme Court
has upheld the right of a group of individuals to free
exercise of religion in a postsecondary setting, in Widmar v.

Vincent. . In a 1969 case, Tinker, the Court held that a

publlc high schcol 1s alsc an open forum for the expression
of political views. Lower courts do not «gree on this point.

A moment of silence. Where state law provides only for a
moment of silence at the start of the school day, most courts
have readily upheld 1it. Justiceé Brennan, & member of the
Court who is unalterably opposed to prayer in the schools,

has nonetheless recommended a moment of silence as an

alternative. Several =states, 1nc1ud;ng Alabama, Arizona;
Connecticut, Loulslana, Maine, Michigan, and Pennsylvaria,

have moment of silence laws:

Speeches and national documents. Justice Brennan has also
suggested that "ltlo tho extent that Suéh benefits result not

the day, 1t would seem that 1ess senslt1ve mater1als m1ght
equally well servée the same purpose." He suggested reading
from speéches of gréat Americans or national documents.



Released_ﬁtime. ) In 1948 the SUpreme éqq:t struck GOWn a
program for relicious instruction in Illinois, in which
persons selected by private religious groups provided the

1nstruct1on on school premises during regular school hours.
In 1952, however, the Court approved a "released time"

program developed in New York. Children were excused from
the public schools to attend parochial school for part of the
day._. The essential difference was that the activity was
moved off-campus.

The secular study of religious material. The Supreme Court
has observed that the study of the Bible could be undertaken
for its historic, social or literatry value.

Practical and bolitical Implications

Inclus1on of rel1g10us material in the school program for the
purpose of promot1ng religion - e1ther specific retigions or

religion 71n the broad sense -- 1Is unconstitutionat: The
direct result of such action 1is unnecessary and expensive
litigation.

Nonetheless, those supporting prayer, Bible reading or
similar religious content in the public school program may do
s for political reasons, but the political gains are not
clear. While a 1982 Gallup Poll 1nd1cated wide support for a
const1tut1onal prayer amendment, after publlc debate people
often reject the idea of religious practice in the public

schools: Oppos1t1on comes not only from traditional civil

r1ghts organ1zat1ons, but from ecumen1cal rellg1ous groups

and individual clergy. They are often persuasive. As an

example; voters in the Clear €reek Commun1ty School DPistrict;
Iowa; defeated an 1initiative to require that the Bible be

inctuded as a supplemental text along with regular texts i1 a
wide variety of courses, and to authorize teachers "to _make
reference to this textbook." The vote, in November of 1981,
was 689 against; 90 for the initiative. It did not indicate
lack of religious sentiment among voters, but a belief that
the public school should not provide religicus values, and an
unwillingness to pay for the inevitable lawsuit were the law
to pass.

Some political leaders opposed to the introduction of

rel1g1ous material 1in the schools have met polxtxcal pressure

with pos1t1ve ideas; proposing that schools use relevant

constitutional and historical naterials. 77§n 71982, State

Senator Joseph T:. Fitzpatr.ck of Virginia offered. a

resolution urging schools to distribute copies of Thomas

Jefferson's Virginia Statutes on Religious Freedom. Jerry
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FaiWei;; founderrof Moral Majorlty, Inc:; campaigned

vigorously but unsuccessfuiiy against the resolution. It

passed by a unanimous voice vote. At the federal level, Rep.

Stephen Neal has sought passage of a resolution te¢ affirm the
validity of periods of silence.

A Constitutional amendment permlttlng prayer would remove
objections based on the unnecessary expense of litigation.
However, given the widespread acceptanceée of private,
unobtrusive prayer 1in _schools, such an amendment provides
official encourajement for religion -- a goal rejected by the
framers of the Constitution out of experience with the abuses
that can accompany such sanctions.
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