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IN THE OFFICE OF THE SECRETARY OF EDUCATION
COMMONWEALTH OF PENNSYLVANIA

MARY B_RKE OCCHIPINTI, :
Appellant :

v. - : TEACHER TENURE APPEAL

‘ NO. 15-77A

BOARD OF SCHOOL DIRECTORS OF

THE OLD FORGE SCHOOL DISTRICT, -
Appellee :

sg'.se ee

v,

OPINION
The Appeal of Mary Burke Occhipinti, the Appellant herein, is
before the Secretary of Fducation on remand by Order dated December 17,

1979 of the Commonwealth Court of Pennsylvania (No. 2715 C.D. 1978).

FINDINGS OF FACT

1. On May 31, 1977 Appellantvwas notified by the Superfhtendent
of the 0ld Forge Schocl District, that she was suspended from her teéching
duties at the end of the‘school day because her 5 year interim teaching
certificate had exbired, she admitted she had not taken all the courses
necessary to.qualify for professional certification and that therefore
she was not lawfully certificated to’ teach.

2. On July 5, 1977, following a hearing before the Board of
School Directcrs, Appellant was notified by letter that the Board voted
to dismiss her, effective May 31,'1977, because she wes not lawfully

certificated.



3. Appellaﬁt filed an appeal wiih the Secrectary of Education on
July 20, 1977. |

4, In the summer following her dismissal, Apgellant took the five

.coursés she needed for certification and in September 1977 the Department
of Education issued her a ﬁrofesgional certificace.

5. Following a hearing, by Order dated~09tober 26,.1978, the Secretary
of Education dismissed Appellant’s appeal and sustained the July decision
of'the school board dismissing Appéllant for lack of certificatiqn.

6f On November ZI: ;538, Appellant appealed thg Secretary's decision
to Commonwealth Court.

7. In its decision Commdn&ealth Court held that Petitioner (Appellant
herein) did not receive a fair and impartial hearing before the local school
board because the school district superintendeht testified ag;inst Petitioner
(Appellant herein) and participated in the deliberations following her
hearing. '

8. By Order dated December 17, 1979 the Commonwealth Court held

as follows:

", . . the order of the Secretary of Education affirming
the dismissal of Mary Burke Occhipinti. is hereby
reversed and the matter is remanded to the Secretary

for remand to the Roard of School Divectors of the

014 Forge School District for further proceedings
consistent with this opinion."

DISCUSSION
It is clear in the opinion of the Commonwealth Court in this matter

that tﬁe Court's order is based on its conclusion that Appellant 1id not

receive a faif and impartial hearing before the Board of School Directors



of the 01d Forge School District. Occhipinti v. Board of School Directcrs

of the.Old'Forge School District, ‘Pa. Commw. Ct. » 408 A.2d 1189

(1979). The court stated that the district superintendent both testified
against Appellant and participated in the school board delibérations.
following the hearing ans that this conduc; deprived Appellant of a fair
and impartiai hearing. This due process violation required a reversal

-

vof the Secretary's Order which had affirmed the Board's decision to

dismiss.

In rendering its opinion Commonwealth Court, cited Departmeut of

A

Education v. Oxford Schools, 24 Pa. Commw . Ct.‘421, 356 A.2d 857 (1976)

as controlling. The same due process violation occurred in Oxfori: the
, 4 : ) :
superintendent testified at the school board hearing and participated in

the board's deliberations. On appeal‘%he Secretary of Education reversed
the board's decision and reinstated the teacher.  On further appeal the

Commonwealth Court reversed the Secretary's decision as to reinstatement

with these words: )
We do not agree,fﬁat [the Secretary] properly
ordered rein8tatement. . . This Court, as well
as our Supreme Court, has generally adhered

to the view that where procedural, defects ‘have
occurred, the proper remedy is a remand for
proper procedural disposition. 1Id., 356 A.2d
at 862 4

3

Quoting Donnon v. Downingtown Civil Service Commission, 3 Pa. Commw. Ct.

366, 283 A.2d 92 (1971), the Court stated: 'Remand for a proper hearing
regardless of the result, insures the integrity of administratiQe process."
Id., 356 A.2d at 862. T

We are bound by Oxford and by the clear direction in the Cogrf's

December 17, 1979 Order in this matter. Although Appellant received a

w
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prncedurally imprsper hearirg below, the school board otherwise acted
properly. The board\acted as if felt it was required by the constraints
of Sections 1201 and 1202 of the Public School Code, 24 pP.s. §§t2-1201,

12-1202, which mandate valid certification as a pre-condition to employment

as a teacher.
The Commonwealth Court's opinion in this matter é¢id not discuss nor
dispute the factual findings that at the time of dismissal Appellant 5
five year interim certificate ngd expired and ‘that as of the expiration
date Appellant had still not take the five courses shg needed for
permanent certification nor had she' of fered any reasons for her failure
to do eo. Appellant's later completipn of the necessary courses for
permanent certification dbes not alte;\iTe faets upon wnich.the board
based its decision as of“the time of the'hearing. Neither do later
developments alter the Secretary's review of the board's action as of
the time the action nas taken. ' : ' ~ ., oy

~

Accordingly, we make the followingé'



ORDER

AﬁD Now, this 29th day of April 1981, it is hereby ordered that
the appeal of Mary Burke Occhipinti is remanded to the Board of School
Direcéors of the 0ld Forge School District for further proceedings to
cure the improper hearing in a manner coﬁsistent with the opinion.of

the Commonwealth Court in this matter, 408 A.2d 1189 (1979).

U St

Robert G. Scanlon
Secretary of Education
Pennéylvania Department of Education

o
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IN THE OFFICE OF THE SECRETARY OF EDUCATION
COMMONWEALTH OF PENNSYLVANIA

CHARLES R. HACKENBERRY, JR.,

Appellant
v. . : Teacher Tenure Appeal
- No. 29-77
BOARD OF DIRECTORS,
MIFFLIN COUNTY SCHOOL DISTRICT,
Appellee
OPINION

Appellant, Charles R. Hackenberry, Jr., has appealed, under Section

1131 of the Public School Code of 1949, his suspension and subsequent
dismissal on the ground of immorality by the Board of Directors of the

Mifflin County Schooi District (hereinafter referred to as the Bouard) -as

a professional employee of the District. '

-

FINDINGS 9F FACT -
1. m,Appellant,w;s a prbfessiongl employee of: the Mifflig Copnty_
" School District. (NI, 14)*
2. éy letter, dated September 18, 1974, Appellant was suspended
from his position as a keacher py District Sup?fintendent Walk on the
basis of charges that he had violated thrge'§3) sections of.fhe‘"Con-

’

trolled Substance, Drug, Device and Cosmetic Act." (Board's Ex. 2)

3.  In September of 1974, a'c}im{hal prosecutioﬂ for violation of

the Controlled Substance, Drug, Device and Cosmetic Act was initiated
4

: < R
against Appgllant. %INII, 34, 32, 43) B

’

* Hereinafter "NI" will refer to notes of testimony before the Boerd of
October 13, 1977, and "NII" will refer to notes of QOctober 19, 1977.

Cuy
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4. The prosecution was a consequence of search of a house in
Lewistown:conducted on or about September 1974 by police officers of the

Borough of Lewistown, Pennsylvania.

5. Appellant, his wife and children were in the house when it was

searched by the police. (NII, 35)

6. A substance believed by the police to be marijuana was found

during the search. (NII, 36, 37)
7. The substance was in fac; determined to be marijuana. (NI 89, .
90)
8. In Appellant's crimiral prosecution a suppression hearing was
held which led to a March 25, 1975 decision by the Court of Common Pieas
suppressing the marijuana as having been obtained unlawfully by use of a

defective search warrant and impounding the record and adjudication in \

—

the criminal prosecution. (NII, 60)

9. Both parties to the criminal prosecution appealed the March 25,
1975 decision; both appeals were terminated by a judgment 6f non pros on
March 8, 1976.

10. By letter of August 10, 1576, Appéllant was,givcn notice of a
hearing to be held August 23, 1976 relative to his suspension and also a
charge of immorality for having possession of "quantities‘of marijuana
plants." (Exhibit B)

il. Said hearing was not held because Appellant brought an Action
in Equity on August 16, 1976 (Civil Action No. 1481 of 1976) in the Court
of Common Pleas of Mifflin County against the Mifflin County Schqol
District Board of Directors seeking to enjoin the Board's use of the

suppressed evidence against Appellant at the dismissal hearing.

\
Co



12. By adjudication, dated February 23, 1977, the Coufg of Common

i~
s

Pleas of Mifflin County found that it was without jurisdictﬁbn to .enjoin

¢
N,

the use of the suppresseéd evidence in the hearing before the Board '
because Appellant had an adequate remedy at law in that he could appeal
any alleged unlawful use of the evidence by the Board to the Commoﬁwealth

Court.

13. Although not necessary to its ruliﬁ/, the Court in its opinion
stated its position that the purpose of the exclusionary rule would not
ﬁe served by allowing its application to suppress evidence in a civil
dismissal proceeding. (Court of Common Plegs of Mifflin County, Civil
Action No. 1481 of 1976, Opinion page 2 and footnote 3)

14. In September of 1977, by a pleading styled "Petition for
Assumption of 3urisdiction," Appellant requested the Secretary of
Education to intervene in his case due to the failure of the Board to
schedule a hearing.

15. The Board gave Appéllant his hearing in October 1977 after it
was able to obtain from the Court of Common Pleas of Mifflin County the
physical evidence (marijuana).which had been -impounded in Appellant's -: -
criminal prosecution. .

16. The only charge brought by the Bcard against Appellant coasisted
of possession of the aforesaid marijuana. |

17. The evidence of possession of marijuana used before the Board
was the same evidence that had been~suppres§ed by the Court of Common
Pleas of Mifflin County in the criminal case. (NI, 27)

18. On December 16, 1977, after the hearing before the Board, the

Board sustained Appellant's suspension and also dismissed him. (NII,

127-133)




19. By a pleading styled "Notice of Afpeal,“ dated January 17,
1978, Appellant appealed his suspension and dismissal to the Secreiary of
Education.

20. Appellant thereafter filed ah "Ameﬁded Petition of Appeal"
enumerating his reasons fof appealing. .

21. A hearing on the Appeal was held on August, 28, 1978.

———————-—--————-DISCUSSION - e

The major issue presented by this appeal is whether evidence, which
a court has ruled inadmissable in.a criminal proceeding against a profes-
sional employee, may be used by a school district against the professional
employee in a subsequent dismissal hearing. We hold that it may as
discussed later in this opinion.

Appellant also raises other questioas regarding procedures at the
dismissal hearing and the failure cf the Board to grant him a timely
hearing on his suspension. We will deal with these questions firsf. We
note that there was, as Appellant argues, a three-year period between
—~Appellant's suspension without pay andffhe hearing which tﬁe Board
ultimately granted to him. It is the School Board's duty to schedule a
hearing in a timely fashion wﬁen an employee hés a statutory right to the
hearing. Although Appellant did not request a hearing, the court has
stated it is not an excuse that an employee has made no specific request

for a hearing. Coleman v. Board of Education of School District of

Philadelphia, 477 Pa. 414, 383 A.2d 1275, 1280 (1978). However, the

Board in this case argues that the delay was not due to failure to

request a hearing but was due to Appellant's own actions in moving to

FaR T (X4
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suppress tne evidence in his crim{nai trial and then, after successfully
suﬂprassing it there, pursning further lega1<action to enjoin tha Board
from using the suppressed evidence at his civil dismissal hearing.
Although the Board may reasonably have felt compelled to postpone
its hearing pending a determination in the legal actions concerning
admiesibility of evidence, it is onr opinion that nntice to a professional
eng}oyee spec1fy1ng the acts that the Board believes the employee to have
done, and specifying the harm the Board felt the employee's continued
presence in the school would cause, along with a date set for a hearing,
should be issued in a timely fashion. Clearly the Board in this case
felt it was: pursuing the matter as efficiently as it could given the
criminal actions occurring and the action to enjoin the Board which
addressed the same evrdence dispnted in the criminal action. The Board
scheduled hearings which did not occur because of Appellant's action to
enjoin use of evidence and also due to the court's impoundmeat order

against release of evidence. Appellant did not request a Board hearing

unt11 three years after h1s suspens1on nor did he take any att1on 1n

Common Pleas Court to mandamus the Board to grant him a local agency
hearing on suspension for that three years nor for three years did he ask
the Secretary of Education to compel the district to grant him a hearing. -
The Appellant cannot now complain of the Board's failure to schedule a
hearing in a more timely fashion.

Appeliant also raises procedural questions regarding lack of speci-
ficity in the Board's charges against him, bias on the part of Board
members, bias on the part of the Board's solicitor, improper admission of

hearsay testimony, improperly permitting a police officer to state an

10



o .
opinion relating to the quantity of marijuana seized, failure of the

solicitor to allow voir dire of Board members, improper admission of a
newspaper article into evidence and failure of the Board to make findings
of fact in its decision. These issues have been addressed by existing
crse law and it is our finding that Appellant's arguments are without

merit. Lucciola v. Commonwealth, Secretary of Education, 360 A.2d 310,

25 Pa.Commw.Ct. 419 (1976); McCoy v. Lincoln Intermediate Unit No. 12, 38

Pa.Commw.Ct. 29, 391 A.2d 1119  .78); Nagy v. Belle Vernon Area School

District, Pa.Commw.Ct. __, 412 A.2d 172 (1980); Ceja v. Unemploymeat

Compensation Board of Review, Pa. , 427 A.2d 631 (1981).

Appellant also raises a question as to the Board's authority to
suspend him in 1974. The implied authority to suspend has been found in
instances where a school district acts in the interest of the welfare of

the children. Kaplan v. School District of Philadelphia, 388 Pa. 213,

130 A.2d 672 (1957). The court has further noted that the basis for such
implied power must fall when the subsequent discharge is reversed as

improper. Shearer v. Secretary of Education, Pa.Commw.Ct. __, 424

A.2d 663 (1981) It is our opinion that the district in this instance
reasonably decided to remove Appellant from the classroom in the interest
of the children's welfare because of the severity of the drug chérges
filed against him. The subsequent dismissal of the Appellant is also
found herein to be proper and based on substantial evidence as discussed
below.

We must now turn to the question of whether the evidence of possession

of marijuana was properly admitted by the Board in the dismissal hearing.

TR L




The Court of Commoanleas of Mifflin County ruled in Appellant's criminal
csgoceeding that the evidence to be used against him regarding the charge
of possession of marijuana was illegally seized. This rul%ng was based
upon a technical deficiency in the search warrant. Subsequently the same
court ruled it had no jurisdiction to suppress the evidence in the
hearihg before the Board. The Secretary of Educatior must therefore now
determine.whether the evidence was properly admitted against Appellant in
the civil dismissal préceédiﬁgs beforé the School Board.
The exclusionary rule of evidence has been traditionally applied
only in criminal cases to ‘exclude evidence seized in vieclation of the
Fourth and Fourteenth Amendments to the United States'Comstitution. The

courts have also made the rule appliéable to certain proceedings which

are referred to as being of a "quasi-criminal" nature. See Commonwealth v.

One 1958 Plymouth--Sedan, 414 Pa. 540, 201 A.2d 427 (1964); One 1958

Plymouth Sedan, 280 U.S. 693, 85 S.Ct. 1246, 14 L.Ed.2d 170 (1965);

Pennsylvania Liquor Control v. Leonardziak, 210 Pa. Super. 511, 223 A.2d

606 (1967); Glass v. Commonwealth Department of Transportation, Bureau

of Traffic Safety, 460 Pa. 362, 333 A.2d 768 (1975); United States v.

Calandra 414 U.S. 338, 94 S.Ct. 613 (1974) and U.S. v. Janis, 428 U.S.
433, 96 S.Ct. 3021 (1976). :

In each case the court's key question has been whether the hearing
is quasi-criminal in nature, sc as to fall within the reasoning of Sedan
and Leonardziak, supra, or whether the case is purely civil. Speaking of

the exclusionary rule in U.S. v. Janis, 428 U.S. 433, 96 S.Ct. 3021

(1976), the United States Supreme Court refused to extend its application

to civil matters stating it "never has applied it [the exclusionary rule]

12




to exclude evidence from a civil proceeding, Federal or State." The

United States Supreme Court in the earlier One 1958 Plymouth Sedan,

supra, emphasized that its decision therein rested on the distinction
that the proceeding in question was quasi-criminal. In the Pennsylvania

Supreme Court decision in thzt Case, Commonwealth v. Omne 1958 Plymouth

Sedan, 414 Pa. 540, 201 A.2d 427 (1964), the Pennsylvania Court also
stated its opinion that the exclusionary rule is inapplicable to purely
civil proceedings.

A teacher dismissal proceeding is conducted pu#suxnt to the Public
School Code. It is a purely civil matter.1 We hégé this opinion is
shared by the Court of Common Pleas ruling in thi#/natter at the suppres-
sion hearing. (See Findings of Fact 11, 12 and IP.) The purpose of the

exclusionary rule is not advanced by allowirg its application in a

‘teacher dismissal action. Therefore, the evidence in question was

properly admitted against Appellant. The Board properly considered the
evidence and found substantial evidence, reflected.in the record before
the Secretary, in support ofrthe suspgnsion and subqequent dismissal. ‘

Accordingly, we enter the following:

v
1The California Courts have addressed this precise question--extens t
the exclusionary rule to a teacher dismissal hearing on charges of
immorality--and found the rule should not be applied in dismissal pro-
ceedings. Governing Board of The Mountain View School District of Los
Angeles County v. Frank Hamilton Metcalf, 36 C.A. 3d 546, 111 Cal. Rpts.
724 (1974)

13
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NOW, this __ 4th
DECREED that the decieicon
Couaty School District is

is dismissed.

ORDER
day of January , 1982, it is hereby ORDERED AND

5f ine Board of School Directors of the Mifflin

upheld and the Appellant's Petition of Appeal

QG\_—C S(‘o-. (.

Robert G. Scanlon-
Secretary of Educacion

L



IN THE OFFICE OF THE SECRETARY OF EDUCATION
COMMONWEALTH OF PENNSYLVANIA

WILLIAM HARR,

Appellant
V. Teacher Tenure Appeal
CARMICHAELS AREA : No. 18-78
SCHOOL DISTRICT, :
Appcllee

OPINION

William Harr, Appelliant herein, has appealed from a decision of the

Carmichaels Area-Schoel District, dismissing him as a professicnal

employee,

FINDINGS OF FACT

'

1. Mr. Harr, Appellant, was a professional empioyee of the
Carmichaels Area Schocl District (hereinafter district).

2, For the last six years of employment with the District he was
principal of the Carmichaels Area Junior-Senior High School. (N.T. 219)

3. For the preceding ten years Appellant was a science teacher in

the district. (N.T. 119-120)

4, Appellant was on sabbatical leave for the first semester of

the 1977-78 school year. (N.T. 17)

5. On January 19, 1978, at a scheol board meeting, Appellant was

suspended without pay as of the beginning of thé second semester of the

school year 1977-78. (N.T. 121)

6. On February 10, 1978, Appellant was notified, by certified
letter, of a statement of charges against him and that a dismissal

hearing had been scheduled to hear the charges. (N.T. 121)

15




7. The charges filed against Appellant and several clarifying
letters sent thereafter alleged that Appeliant had violated Sections 511
and 610 of the Public School Code based on specific purchases made with

monies from the Student Activities Account General Fund. {N.T. 14, 15}

, 1978 a dismissal hearing was'held

bad ”~ . hal
Oe Vst &

before the School Board of the Carmichaels Area School District (here-
inafter board).

9. At the board hearing of February 28, 1978, Appellant was
charged pursuant to Section 1122 of the School Code with immorality and
persistent and willful violation of the school laws based on the purchases
set forth in the statement of charges. (N.T. 26)

10. In the fall of 1977, Aﬁpellant, in his capacity as principal,
received an advertisement for a grandfather clock kit from the Emperor
Clock Company. (N.T. 220-221)

11. In January 1977, Appellant ordered the clock kit using a check
drawn on the high school Activities Account and signed by the bookkeeper
of that fund. (N.T. 39, 222, 215)

12. The clock kit was delivered in the spring, 1977, to the

. Carmichaels Area Junior-Senior High School. (N.T. 181, 222}

13, In June, 1977 Appellant orde:ed a second clock kit aﬁd a
butler table kit from the Emperér Clock Company. (N.T. 40, 225)

14, The June purchases were made by a check requested by Appellant,
drawn on the high school Activities Account and signed by the bookkeeper

of that fund. (N.T. 215, 227)
15. In the summer of 1977, tt- June purchases were delivered,in
part,to the Carmichaels ‘Area Junior-Senior ngh School together with a

post office claim slip for the remaining packages. (N.T. 181, 226)

22
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16. Appellant claimed the remaining-packaggs which he initially
too£>to‘his>residence; Appellant delivered the packages in November,
1977, unopened, to the Carﬁichaels Area Junior-Senior High School.
(N.T. 226, 114, 192) \

17. In March, 1977 Appellant purchased a stereo from the Radio
Shack using a check drawn on the high school Activities Account and

signed by the.bookkeeper of that fund. (N.T. 40, 236)

18. The stereo was>delivered to thé Junior-Senicr High School‘and
was kept in plain view in Appellant's office in the Junior-Senior High -
School until he took it to his home the in the summer before commencing
his sabbatical leave. (N.T. 234-236)

19. The .setero was used in at least one student function, the

senior picnic. (N.T. 235, 201)

20. The stereo was returned to the district in November, 1977.
(N.T. 140)
21, Appellant tesfified that he made all of the purchases for the
| district but that subsequent to the purchase of the first clock kit he
decided to keep the kit himself, therefore, reimbursed the Activities

Account and purchased a second clock kit for the district's shop class.

(N.T. 223, 226)

22, Appellant discussed the purchases with district staff at

various times. (N.T. 207, 221, 222)

23, fThe shop teacher testified that he discussed at least one

clock purchase with Appellant and that he may have approved the purchase.

(N.T. 207)




24, All items purchased were delivéred to the Junior-Senior High
and kept in plain view. (N.T. 225, 193, 112)

25, In November 1977 and January 1978, Agpellant met with the
district superintendent and other district personnel, at the super-
intendent's request. to discuss the above purchases. (N.T. 95, 117, 118,
237-238)

26. Appellant, as principal of tﬁe Carmichaels Area Junior-Senior
High School, was responsible for supervision of the monies in thg Activities
Account General Fund from which the purchases were made;' (N.T. 108,
215, 224)

27. The bookkeepiné records of the Activities Account, including
the General Fund, were kept by William Nesmith, the bookkeeping and
business teacher for the Carmichaels Area Junior-Senior High School.
(N.T. 210)

28. Mr. Nesmith signed the checks to purchase the clock kits,

butler table and stereo. (N.T. 215)

29, There were no written school board regulations or policies -

_ geverning the use of the Activities Account Geaeral Fund. (N.T. 108,
- 109, 112)
30, Appellant was given no oral directives on the use ofvthe
Adtivities Account. (N.T. 109, 111) .
31. . In years prior to 1977578 various other items Bf school property
were purchased with funds from the Acfivities Account General Fund.

(N.T. 110, 174, 175, 232)

32, The Activities Account General Fund includes monies deposited

from the 12 or 14 clubs in the Junior-Senior High School.




’

+ 33. The deposits to the Activities Account General Fund were made
>
by placing money 'in envelopes, cash boxes, candy tins, other containers
or placing it loose in a bag kept behind the desk’ of the principal s

secretary; there was no requirement that deposits be identified. (N.T.

211, 215, 216, 253)

34, Mr. Nesmith, as bookkeeper, testified'that when he received
unidentified deposits he simply added them to the.General‘Fund. (N.T.
215, 216)

35, An audit of the district's Activities Account,’including the
General Fund, was conducted by Milanovich and Company, Inc., a certified
pubiic accounting firm, for the 1975-76 school year. (N.T. 46)

36.  Following the 1975-76 audit, the district was notified by the

‘auditors that contrcls were needed for handling the funds in the Activities

Account especially regarding the identification and documentation of

cash receipts. (N.T. 47-48)

37. Controls for handling the Activities Account General Fund were
not developed by the district following the 1975-76 audit.,
38. An audit of the district's Activities Account, including the

General Fund, was again conducted by Milanovich and Company, Inc. for

‘the 1976-77 school year. (N.T. 33, 48)

< s
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39. Following the 1976-77 audit, the auditors again notified the

district that controls were needed for handling the receipts in the

Activities Account. (N.T. 50)

40, Numerous unexplained debits and credits were discovered in the

audit of the Activities Account; the purchases requested by Appellant

were among the items questioned. . ) (‘ Q




41, It was impossible to-deCermine Ly a review of the recorc s of
éhe Activities Account Génefal Fund preciseiyizhat monies were paid into
or out of the Fund, when all the various.transagbigns occurred, the
purposes of the transactions, or who made the 1§§hséctioné. (N.T. 50-
55, 108, 211, 223) / |

: N~e—

42, On March 28, 1978, Appellant was Alsmissed fro*\&is position
as a professiongl employee of the districgﬂ;n the basis of misuse of
school funds aﬁd"conVertingvschool pfoéerty to his own use.

43; On April 13{ 1978, Appelipnt filed an Appeal with the Secretary
of fducatfqn pursuaﬁt to Sect?bn 1131 of the Public School Code.

44, - A hearing on the Appeal was held on June 28, 1978 before a ,

Hearing Examiner acting on behalf of the Secretary of Education.b



- DISCUSSION

inis Appeal presents three issues: (i) did the board act properly
3 e
in suspending Appellant; (2) was the notice of charges received by

Appellant prier to his dismissal hearing legally sufficient; and (3)

did the board -have-substantial evidence to support the charges for which

Appellant was dismissed.

. We conclude that: (1) the indefinite suspension of Appellant

prior to a hearing, withOut-pay and without notice of charges was not
) . "

i

proper; (2) that’' the notice of charges received by App:llant was légally
Y )

sufficiént; and (3) that thé record does not contain substantial evidence
f .

in support of the charges against Appellant. Therefore, we reverse the
: . . : ~
decision of the board'digmissing Appellant and order that he be reinstated

effective the first day of. the second semester of the 1977-78 school year,

the date of his improper suspension.

- Suspension is expressly permitted under Section 1124 of the Public

i
School Code of 1949, Act of March 10, 1949, P:L. 30, ap amended, 24 P.S.

[

§11-1124 (hereinafter referred to as the Public School €Code). It has

also been recognized in limited circumstances, as being within‘the in;
herent authorfty of a sfhool board provided there is just cause for the
suspension and that,it is disciplinary and/or necessary for the welfare
of students. Kaplan v. ‘6chool ﬁiﬁtrict of Philadelphia, 388 Pa. 213, 130

N\ @]
A.2d 672 (1957); Mitchell v. théﬁSchool District of Philadelphia, Teacher

Tenure Appeal N6. 28- 78 (1978L, The district herein makes no claim that

their suspension action was tSEen phsguant to a cause enumerated in’

- ' , .
Section 1124 on suspension. .Therefore, it is présumahly;under the claim
. ‘ “ .

A 4

of inherent authority to suspend thgt the board has acted in this matter.
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It is the opinion of the Secretary that the facts of the instant
e

case do not support thf}gggg&ﬂgi;;’that the board acted properly in sus-

pending Appellant. The inherent authority of a school board to suspend

a professional employee for a rcason not enumerated in Section 1124 of the
School Code has been very narrowly construed. In the case before us the
board suspended Appellant without pay with no prior n&tice or hearing.
Appellant did not receive a statement of charges until over three weeks -
after the suspension éecision by the board. A hearing was not granted

until Appellant had been susbended without pay for six weeks. There is

no evidence that Abpellant was suspended for disciplinary reasons or because
he presented a threat to students. Neither of those assertions would, in
fact, be arguable in light of the undisputed fact that at the time the
suspension decision was made, Appellant was on sabbatical leave and therefore
was already physically absent from his position and not in contact with

students.

Accordingly, we conclude that the board abused its inherent authority
to suspend professional employees when i; summarily removed Appellant from
his position as principal.

The second issue before the Secretary is whether the charges which Appel-
lant Qltimately received from the board, prior to his dismissal hearing, were
legally sufficient. Addressing this question Commonwealth Court has stated:

As lohg as the substance of the charges furnished the professional

employee refers to one of the valid causes for dismissal under

Section 1122, statutory and constitutional requirements are

satisfied. Lucciola v. Commonwealth, Secretary of Education,
25 Pa. Commw. Ct. 419, 360 A.2d 310, 312 (1976)

Appellant herein received a leiter from the board which detailed several
specific acts (referred to above in Findings of Fact 11-17) which the
board considered improper. The letter additionally alleged that because

of these acts Appellant had violated two enumzrated sections of the School
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Code. Appellant is correct in asserting that several letters were exchanged
between the parties before the enumerated sections of the School Code

were correctly cited to Appeilant. It is also correct that the board's
charges did not specifically state that viclation of the enumerated sections

constituted persistent and willful violation of the school laws, a cause

enumerated for dismissal under Section 1122 of .the School Code. . However, - - —-

it is the opinion of the Secretary that the statements received by Appellant
were legally sufficient to very‘accurately apprise him of the alleged acts
which the board intended to present a. cause for his dismissal and against
which he would have to defend himself. Accordingly we find that Appellant
was not denied due process and the board did not commit a due Process error
requiring reversal of their decision.

The third issue beforelthe Secretary is whether the board had sub-
stantial evidence to support a dismissal for persistent and willful
violation of the school laws or immorality based on Appellant's management
and usé qé funds in the Activities Account General Fund. The presence of
substantial évidence necessary to justify dismissal "is determined by
whether a reasonable man acting reasonably might have reachea the same

decision reached by the board." Penn Delco School District v. Thomas

Urso, 33 Pa. Commw. Ct. 501, 382 A.2d 162 (1978), citing Landi v. West

Chester Area School District, 23 Pa. Commw. Ct. 586, 353 A.Zd 895 (1976).

The board herein, after spveral clarifying letters, claimed that
Appellant violated Sections 610 and 511 of the Public School Code, 24 P.S.

§§6-610, 5-511. Section 6!0 addresses the use of schbol funds by the bcard

of school directors:

"The board of school directors in every school distric: shall
have the right to use and pay out, in the manner hereinprov .ed,
any funds of the district for any and all purposes therein provided,
subject to all provisions of this act. The use or payment of any
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public school funds of any school district, in any manner or for
any purpose not provided in this act, shall be illegal." 24 P.S.

§6~610, emphasis added

The relevance of this section to Appellant's‘management of the Activi-
ties Account General Fund i1s no where explained by the district. Nor

did the district explain how Appellant, who is not a board member,

could Qiolgfe a Pubiic School C&&é ééétioﬁ wﬂicﬁ govééns fheréctio; ofi
school board members. It is the finding of the Secretary that Appellant,
a school principal, could not act in violation of Section 610. Arguably
the board could violate this section by knowingly allowing a district
employee to misuse funds. However, only the board's violation of its
duty and not the acts of the employee would sound as a claim under Section
610. Appellant cannot be dismissed fo: violation of a Public School
Code section which has no application to his acts. Even assuming
arguendo that Appellant.could be held to be an agent for the board in
handling the fund in question, and that he is thus subject to Section
610, it must then be proven tﬁat Appellant as agent had notice of the

marner in which the board expectedbhim to manage and use the fund. As
explained below, the board can-offer no such proof.

The district also argued that Appellant violated Section 511 of the
Public School Code, 24 P.S. §5-511: Rules and regulations governing ath-
letics, publications and organizations. Although the district does not
specify how Appellant violated this section or what particular subsection
ig involved in the alleged violation, subsection (a) of Section 511 does
authorize a school board to prescribe, adopt and enforce rules and regu-
lations regarding the superv;sion and financing of school clubs and to

provide for the dismissal of any professional employee who violates such

rules or regulations. The board thus had the authority to issue rules

‘ 34
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and regulations governing Appellant's management and use of the Activi-
ties Account General Fund. Under Section 511 the board could also

dismiss any professional employee who violated the rules or regulations
adopted by the board. Commonwealth Court has held that violation of a
school regulation can be a willful and persistent violation of the school
laws within the meaning of Section 1122 of the Public School Code, 24 P.S.

§11-1122, on dismissal. Board of Directors of Ambridge School Directors

v. Snyder, 346 Pa. 103, 29 A.2d 34 (1943).

We presume that the board herein argues;chat the alleged violation
of Section 511 is a persistent and willful violation of the school laws
and therefore provides grounds to dismiss Appellant pursuant to Section
1122. However, the district superintendent, the Activities Account book-
keeper, the account auditor, and the Appellant all testifie@ on the
record that the district had no written or oral rules or regulations
regarding management and use of the Activities Accoun£. Nonexistent
regulations cénnot be school laws. Appeliant cannot be held in viclation
.of a rule or regulation which does not exist. Therefore, we find Appellant
did not violate Section 511 nor can the board dismiss him under Sectioﬁ
1122 for the persistent and willful violation of a school law.

The final argument to be addressed is whether Appellant's conduct,
although not a violation of school law, constitutes immorélity, aﬁother
valid cauééyfor dismissal enumerated in Section 1122 of the Publies
School Code, 24 P.S. §11-1122f_ Immorality has been defined as "'a course
of conduct as offends the morals of the community and is a bad example
to the youth, whose ideals a teacher is supposed to foster and elevate."

Horosko v. Mount Pleasant Township School District, 335 Pa. 369, 6 A.2d

—— T . .
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866 (1939). The misappropriation of funds has been specifically held to
‘constitute immorality under the Public School Code as defined in Horosko.
Appeal of Flamnery, 406 Pa. 515, 178 A.2d 751 (1962).

The district argues that Appellant uged Activitiés Account General
Fund monies to purchase the items in question for his own use and that
he converted school property for his own use. If this contertion were .
supported by substantial evidence on the record the Secretary would be
compelled-to uphold the district. However, it is the opinion of the
Secretary that the record does not contain substantial evidence as
would allow a reasonable man acting reassonably to reach the same decision

as the board. Penn Delco Scheol District v. Urso, supra.

The testimony cf the district's own witnesses confirmed that.in
1976-77, the year in question, Appellant maneged the Activities Account
General Fund in the same manner as it had been managed in the preceding
yearz. The district superintendent, auditor and bookkeeper. testified
there were no rules or regulations, oral‘or written, regarding the
management and use of the General Fund which Appellant could have
violated. With respect to the purchase of the two clock kits, butler
table kit, and stereo the district's witnesses stated that all the
{tems were delivered to the district, some of the purchases were discussed
with district persbnnel prior to purchase, and payment was made by checks
which the Activities Account General Fund bookkeeper signed. All the
.items except one of tke clock kits were used by the district for di:frict
purposes. Appellant states that at some time af;er the purchase of one
clock kit, when it was toc late to use the kit as a class project, the

Appellant decided to reiﬁburse the General Fund for the clock, build the

%
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kit himself, and order a second kit for a shop class project. There is
no evidence that Appellant did not reimburse the General Fdnd. The
district superintendent, tﬁe bookkeeper and the account auditor ali.
testified that by review of ‘records 1trwas impogs;p}g”;p”dg;erﬁine -
precisely what money went in and out of the General Fund. The auditor
testified there_were numerous debits and credits which he could not
explain by a réview of the records and that Appellant could have reim-
bursed the fund.

Considering the testimoné of the district's own witnesses, it is
the finding of the Secretary applying the substanﬁial evidence test
set forth in Urso, that a reasonable man acting reasonably could not
decide that Appellant used the General fund to purchase items for his
own use or that he converted school property to his own use. Therefore,
we conclude the charge of immorality ca not support Appellant's dismissal.

Accordingly, we make the following:
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ORDER

AND NOW, ;his<;§b§>‘ day of February, 1980, it is hereby Ordered
‘and Decreed that.Appellant, William Harr, is reinstated to his position
a3 a principel in the Carmichaels Arla School District without loss of

pay effective the date of his improper suspension.

%%hgmuk
Robert G. Scanlon
Secretary of Education
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IN TRE OFFICE OF THE SECRETARY OF EDUCATION
COMMONWEALTH OF PENNSYLVANIA

REBECCA RAYBUCK,
Appellant
v. Sick iLeave Appeal No. 22-78

DUBOIS AREA SCHOOL DISTRICT,
Appelle

e o2 ¢e ex US ap o=

OPINiON

The above cited appeal raises one issue: Can a school district

calculate the amount of sick leave earmned by a_brofessional employee by

prorating days earned on the basis of number of months actually worked

in any given school year?

FINDINGS OF FACT

1. Appellant 1s a professional employee of the DuBois Area School

District.

2. At the end of the 1976-~1977 school year, Appellant had accumulated

fourtzen (14) sick days.

3. ©On February 2, 1978 Appellant notified the Superintendent of
the DuBois Area School District that she planned to take leave of her

teaching position beginning February 20, 1978.




4. In her February 2, 1978 corregpondence Appellant stated thet
she wished to utilize her accumulated sick days beginning Febru&ry 20
until such time‘as they expired. At the time of expiration she wished
to begin maternity leave.

5. In the 1977-1978 school year, prior to February 20, 1978,
Appellant ha& uséd four (4) sick days.

6. Upon receipt of Appellant's leiter, the School District calculated
her accumulated sick days by prorating her 1977-1978 entitlement on the
basis of the number of months worked in the school year and thus cfedited
Appellant with a total of six (€) éick days for the 1977-1978 school
year. The Scheol Distric; then subtracted the four (4) days Appellant
had used (Fact No. 5), added the fourteen (14) days accumulated by the
end of the 1976-1977 school year (Fact No. 2) and credited Appellant
with a total entitlement of sixteen . (16) sick days.*

7. Appellant ccntends that she was entitled to a full ten (10)
sick days for the 1977-1978 school year and not a prorated amount based
on nﬁmber of months worked. Appellant therefore argues her total ocntitlemert
is ten (10) days minus four (4) used ir 1977-1978 prior to ner leave
(Fact No. 5) added to fourteen (14) pfeviUusi& accumulated (Fact No. 2)

for a total of twenty (20) sick days.

#The Secretary of Education has been notified by Stipulation of both
parties that the dispute over the deduction of a personal day which the
District counted as a sick day has been properly settled by arbitration
and is no longer at issue between the parties. The Secretary notes, for
future reference, that the Department of Education has no jurisdiction
under Section 1154 of the School Code tc settle disputes over computation
of personal days. )

30 3o




i

8. Appellant filed this Appeal with the Secretary of Education i

to Section 11-1154 of the School Code, 24 P.S. §11-1154, on May

£ 4

pursuant

. 4, 1978.
.9, The Answer to Appellant's Appeal was filed by the School~

District with the Secretary of Educatior on May 12; 1978.
10. The brief on behalf of the Appellant was refeived by the Legal
Division of‘the_Pennsylvania Department of Education o? June 16, 1973.
11. The brief on behalf of the Appellee School District was received

by the Legal Division of the Pennsylvania Department of Education on

June 26, 1978.

12: The Stipulation of Facts submitted by Appellant and Appellee
was received by the T.egal Division of the Pennsylvania Department of

Education on December 25, 1978.

DISCUSSION
The only question raised in this appeal is whether a school district
can calculate the amount of sick leave earned by a professional employee
by prorating days earned on the basis of months actually worked in any

given school year. The answer to this question depends upon an analysis

1949, P.L. 30, as amended, 29 P.S. §11-1154. Section 1154 prcvides, in

part, as follows:
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"(a) In any school year whenever a professional or temporary
professional employee 18 prevented by illmess or accidental
injury from following his or her occupatiom, the school district

'shall pay to said employee for each day of absence the full
salary to which the employee may be ‘entitled as if sald employee

were actually engaged in the p;;;gggance of. for a period
of ten days. Any such unused ve shall be ¢gumulative from

year to year in the school district of current employment or
its predecessors without limitation. Ali or any part of such
accumulated unused leave may be taken with full pay in any one
or more school years. No employee's salary shall be paid if
the accidental injury is incurred while the employee is engaged
in remunerative work unrelated to.school duties.”

In Official Opinion No. 187 (1959), the Attorney Generql interpreted
Section 1154 as requiring that each teacher be credited with ten (10)
sick days at the beginning of each school ye;r. Under this iInterpretation,
& teacher without any accumulated sick leave would be entitled to cen
sick days even 1f the illness or accidental injury befell the teacher

during the first ten days of the school Yyear.

It is our opinion that when the teﬁ days of sick leave are credited
to an employee at the Leginning of the scﬁool year, it is understcod as
a condition for that sick leave entitlement that the employee work a
normal year of service, 1f able to do so. In other words, sitk leave
entitlement may be prorated for those who serve only part of a school
year although able to serve the normal year (as in the case of sabbatical
leave).'ﬁHowever, sick leave entitlement may nbt be prorated where a

profassional employee starts work at the beginning of a school year and

must withdraw because of illness or accidental injury. Under this

32
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interpretation, an employee who cannot complete the school year because

of health is entitled to the ten sick ‘days credited to the employee at

-

N~
. the beginning of the school year.

e
-

/i

In its Answer to the Complaint f1ed with the Secretary of Edygation

in this éasa, the school district claims that it has a long-estgblished

\

policy of prorating sick days for,profess*fnal employees .who work for
‘_-'\V . kY

only a portion of-the school year ahd that the prordtion of Appellant's

-

gick days was consistent with that policy. As outlimed above, the

g

/ﬂscﬁool district may not prorate sick days ?Bi’professional employees who

fail to comple:é a school year because of"illness or accidental injury.
~ ) & . .

7 ‘ ' .
If the schocl districf is prorgting the sicy days of professional employees

wvho cannot complete a school yéar because of health réﬁsons, then its
[ *

policy Yiolates Section 1154 of the Public School Code of 1949, 24 P.S.
§11-1154. g ~— J
> "

#

-

T?e only remaining question is whether pregnancy-related disability
should be treated as an iiiaggs or accidental injury under Section 1154

. i S
of the Public School Code of 1949, 24 P.S. §11-1154. 1In Anderson v. Uppgd/Bﬁeks

County Area Vocational Technical School, 373 A.2d 126 (1977) the court

3 determined that a school di;trict's refusal to pay accumulated ;ick
;eave bgnefits to pregnant teachers constituted an unlawful discriminatory
practice. In reaching this determination, the court stated that ", ..vhile
prégaancy maf not be illness or accidental injury, it must under Pennsylvania

law be treated as any other physicai infirmity." It is our opinion that

Q,
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pregnancy and childbirth must be treated in the same fashion as other
temporary gisabilities;, For this reason, a professional employee who

]

requests a leave fo}<childbirth may not have her sick leave entitlement

. i

prorated by the school district.

The school distr%st, however, contends that the Appellant requested
childrearing as opposed to childbearing leave. We agree with the school
district that a élear distinction exists betwgen childrearing and childbearing
leaves of absence. {(See 16 Pa. Code §41.104). The school district,
howaveré'is asking the Secrecary to Rresuﬁe that Appellant's leave was
not due to a pregnancy-related disability. We will not make such a

presumption without evidence supporting the district's contention that

Appellant was not disabled.

" The Appellaﬁt\ﬁroté‘to the Superintendent on February 2, 1978,
stating that she desired to use her earned sick days beginning February
20, 1978 followed By a maternity leave. This request was accompanied by

a note from the Appellant's physician as follows:

“The above named patient has been advised to begin her maternity
leave on 17 Feb. 78. This will be a temporary disability."

This note indicates that for at least some period of time Appellant's
physician decided Appellant was disabled. This contradicts the school

district's contention that the leave requested by the Appellant which



commenced on February 20, 1979 was childrearing leave.

In summary, the Appellant must be credited with the sick days she
earned while or leave due to the temporary disability associated with
pregnancy and childbirth. The school district has not proved that the
Appellant requested and was permitted to take a leave of absence for
childrearing, as opposed to a-leave of absence due to_ pregnancy-

related disability and childbearing. Accordingly,nwe umake the following:

ORDER

And now, this 19th day of December, 1979, the DuBois

School District is hereby ordered to credit the Appellant with 20 days

of ick leave as of February 20. 1978.

el Sce o

Robert G. Scanlon
Secretary of Education Yo




IN THE OFFICE OF THE SECRETARY OF EDUCATION
COMMONWEALTH OF PENNSYLVANIA

HOWARD H. MOON,

Appellant
V. : Teacher Tenur - Appeal No. 28-78
BOARD OF SCHOOL DIRECTORS o
OF THE BETHEL PARK SCHOOL :
DISTRICT,
Anpellee

OPINION - ¢
“Howard H. Moon, Appellant herein, has appealed from a decieion of
" [ ]

the Board of §chool Directors of the Bethel Park School District,

! - - ) .
dismissing him trom employment by the district as a result of the
N & :

N -
‘ district's elim;pa;ion of Dr. Moon's position, Director of Curriculum

and Instructjon.

FINDINGS OF FACT

1. Howard H. Moon, Apfellant: is a‘professiongl employee, who holds a

valid letter of eligibility for super@ptendent. Dr. Moon was first

emfig;ed by the Betﬁel Patk School District as Director of Curriculum

and Instruction on Janugry‘19!‘l976.at a galary of $28,500.

2. Afterr;wo years of_continuoup employment, Appellant has received
one‘satisfactory rating, while receiving no unaatiafacto?y rating.

3. A professional contract was not given to the Appellant after he had

completed his secoﬁamyear of service.
4. The following duties were pérformed by Dr. Moon in his capacity

as Director of Curriculum and Instruc;idh.

»
a. Appellant was responsible for Curriculum Instruction, K-12.

b. Appellant was regponsible for rating- professional employees

(i.er, subject Azea coordinators and secondary principals).

]
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c. Appellant developed in-service training programs in the
elementary, middle and secondary schools with regard to
curriculum instruction. Appellant fmplemented, staffed, and
devised' the content of these programs,

d. Aprellant visited every glaséroom;;o’observe the methodology
and level of instruction in the;;iassrod;. .

e. Appellant supervised the Direct?r of Elementary Education,
who reported tc the Appellant.

f. Appellant introduced a programgfor gifted and taleqted children
in the Bethel Park School District. The proérgm was carried
out under Appellant'q superviéion and di?ection.

g. Appellant performed all of the functionsflistedlon the job

| description of the school district;‘gntitled “Agsiétgnt to the
Superintendent for Instruction."”

5. On June 19, 1978, the Board of School Directors of Bethel Park

School District eliminated the position of Director of Curriculum
3

and Instruction, and Appellant's employment was terminated effective

~

September 1, 1978.
6. Appellant was not provided with notice stating the charges on which

his dismissal was based, nor was a hearing provided before the School

Board. )
‘“——7i———x§§éttant—f11ed—a~Petition~of—Appeai—in—the—Offtce*ﬁf:fﬁé—secretary——

of -Education on July 18, 1978, stating that "there exists no valid
( causes for the dismissal of the Appellant.'

8. A hearing on this Appeal was held before the Secretary of Education

on September 11, 1978.
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] DISCUSSION

Appellant contends that his position of Director of Curriculum and
Inséruction falls within the category of "supervisor" enumerated in
Section 1101 of the School Code and defined in "Professional Personnel
Certification and Staffing Policy and Guidelines,'" (CSPG) published by
the Pennsylvania Department of Education (1975). As a "supervisor,' he
asserts that he qualifies as a professional employee and is entitled to
the protection of the tenure provisions of the School Code, 24 P.S. §11-
i127. Appeliant bases this claim upon hiz conteuntion that he acted in

the capacity of "Supervisor of Curriculum and Instruction" for the

district, as well as being qualified for this poaition by virtue of his

-
I3

1ettef of eligibility for superintendent.
| The district contends that the posiéion cf Director of Curriculum
and Instruction, as defined by the job deécription and as performed by
the Appellanf, is a non-mandated position not within any category of
Section ilOl of the School Code, 24 P.S. §11-1101., The district reaches
this conclusion because "director" is not a position enumerated in )
Section 1101. The district contends that the Appellant is not a profes-
sional employee, has nolrights under the Tenure Act, and therefore his

dismissal was legal and proper. The district further cOntends ' :at

since the Appellant is allegedly not a professional employee, he is not
entitled to appeal his dismissal under the provisions of the Teacher

Tenure Act, and the Secretary of Education is without jurisdiction to

decide this appeal. '
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We find that the Appellant is a professional employee and is entitled
to the protection which Fhe Teacﬁer Tenufe Act affcrds professional
employees.

The fact that the Appellant's title, Direchr.of Curriculum and
Instruction, is not 8pecifica11y mandated in Section 1101 of the. School
Code is not deeerminatlve of professional employee status. The titles
listed in Seccion 1101 for prcfessional eﬁployee stetus are not exclusive

of all otherz. Charleroi Area School District v. Commonwealth of Penn-

sylvania, Secretary of Education, 18 Pa. Commw. Ct. 121, 534 A.2d 785

(1975). To determine professional empioyee status, Charleroi requires
' an analysis of the professional titles prescribed by the Departmenc of

Education:

Section 1101 of the School Code, 24 P.S. §11-1101(1) provides:
"The term 'professional employe' shail include those who are
certified as teachers, supervisors, supervising principals,
principals, assistant principals, vice-principals, directors
of vocational education, dental hygienists, visiting teachers,

" home and school visitors, school counselors, child nutrition
program specialists, school librarians, school secretaries the
selection of whom is on the basis of merit as determined by
eligibility 1lists and school nurses."

Section 2(h) of the Act of August 13, 1963, P.L. 689, 24 P.S.
§1225(h) (Supp. 1974-75), amending the Act of May 29, 1931,
P.L. 210, authorizes the Department of Education to prescribe e
the professional titles used in the public school system. The
____regulations of the State Board of Education provide that the

Department of Education has the responaibility for "designation
of professional titles for personmel.” 22-Pa. Code §49.13(b)(2).

Pursuant to this authority, the Department has designated three profes-
sional titiés:that would fall within the category of supervisor: 1)
8uperGisor of a specific instructional or educational area, ‘2) supervisor
of curriculum and instruction, kindergarten théough twelfth grade, and

3) supervisor of pupil personnel services, kindergarten through twelfth

grade. LI




Pursuant to its authority under sections 1201, 1202 and 1203 of the
School Code, 24 P.S. §§12-1201, 12*1202‘aﬁd 12-1203, as amended, and the
Act of Auguét 13, 1963, P.L. 689, 24 P.S. §1225(b)(c)(h), amending the
Act of May 29, 1931, P.L. 210, the Depertment prescribes the certificates
which qualify the individual to use the supervisory titles d;scribed '
above.

The departmenit issues several different supervisory certificates
that qualify the holders for either vertical or horizontal (district-
wide) supervision. To be qualified for vertical sﬁpervision, the indi~
vidual holds a supervisory certificate in a particular field that qualifies
him or her to supervise only the specific instructional or educational
area in that field. A letter of eligibility for superintendent or
assistant superintendent, an administrative.ceitifica;e as an assistant
to the superintendent, or a certificate for supervision of curriculum
and instruc...n qualifies the holder to be a supervisor of curriculum
and instruction (K-12). All these certificates qualify the holder for
horizontal supervision across'instrﬁctional'or educational service
areas.

Appellant holds a valid letter of eligibility for superintenéent.
Thus, he is qualified to use the profeessional title of "superviscr of -

. curriculum and instruction." The supervisor in th;b’ﬁohitiOd is considered
to be a district~wide specialist in curriculum ané instruction.

The next relevant inquiry is whether or not he is functioning in
that capacity. CSPG No. 41 sets forth the scope of authorized functions

under the job title of supervisor of curriculum and instruction:
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The position of supervisor of “curriculum and instruction is
that assignment in which the incumbent employee is considered
a districtwide specialist in curriculum and ingtruction and is
engaged in, responsible for, or performing duties such as:
...Coordination or conduct of instructional supervision
...Design and development of curriculum, learning materials

and innovative educational processes and conduct of
experimental programs.

...Direction or conduct of basic or applied educational
research.

The duties performed by Appellant, thch are set forth in Finding of
Fact No. 4, fall squarely within the defined functions. This conclusicn
is further streﬁgthened by a letter sent to the Appellant from the
district's superintendent informing the Appellant of his appointment, in
which it was stated that "...you will be eligible for all of the benefits
provided by the District for its administrative and supervisory employees."
(Emphasis supplied.)

An individual who is gualified to be a professional employee and is

functioning as a professional employee is a professional employee.

Assigning that iniividual a local job title, "director," rather than

"gupervisor,” does not relieve the board of its duties to. a professional
employee under the School Code. A’ rose by any other namé would smell as
sweet. A "cupervisor” by any other name is entitled to the ssme rights.
Likewise, it must be noted that the Appellant was employed by the
district fér a peridd in excess of two years, receiving a satisfactory
rating after his first vear, and receiving no rating aftef his second

year. Pursuant to Section 1108 of the Scheol Code, 24 P.S. $11-1108,

7~
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Appellant argues that he was entitled to.a regular coutract of employment

after his two years of service. Flias v. Board of School Directors, 421

Pa, 260, 218 A.2d 738 (1966); Young v. Littlestown Area School Bistrict

24 Pa. Commw. Ct. 621, 358 A.2d 120 (1976). Assuming that Appellant was
a professional employee pricr to holding this position, he was entitled
to the contract in January, 1976. One does not need to reacquire tenure
in each category of Section 1101.
Having established the Appellant's professional employee status,
the district's action in dismissing the Appellant must be reviewed. The
position of Director of Curriculum and Instruction wﬁs élimiﬁéted‘by the
Board gf School Directors, and the Appellant's employment was ;ubsequently
terminated. Appellant was not provided with notice éf the reasons for
his dismissal, nor was a hearing provided for before the School Board.
These Qétions were in violation of Section 1127 of the School Code, 24
P.S. §11-1127, which provides that professional employees.are entitled
"to both the aforeméntioned notice and hearing.
Before any professional employee having attained a status oé
permanent tenure is dismissed by the board of school directors,
such board of school directors shall furnish such professional
employee with a detailed written statement of the charges upon
which his or her proposed dismissal is based and shall conduct
a hearing.

We therefore find that Appellant should have been provided with notice

and a hearing prior to his dismissal.

The reason for the Appellant's dismissal, the elimination of the
position of Director of Curriculum and Instruction by the‘School Board,
is not proper for the termin;tion of the Appellant's emplgyment. In

Charleroi Area School District v. Commonwealth of Education, Secretary

»
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of Educationm, 18 Pa. Commw. Ct. 121, 334 A.2d 785 (1975), the district

terminated the position of thool psychologist, and the péychologist was
dismissed. 'The cour: held that the employment of a professional employee

may not be terminated simply because the position he or she occupied

was abolished.

The law is clear that if proper procedures

are followed, positions occupied by professional
emplovees may be abolished. See Smith v. Darby
School District, 388 Pa. 301, 130 A.2d 661 (1957).
Nevertheless, 'terminating” the position does not

of itself terminate the professional employee's
appointment. The minimum to which she is entitled
is suspension and after the relevant facts have been
determined, she may have rights that would entitle
her to be retainsd in another capacity.

1d. at -787.
We find that the Bethel Park School District likewise may not

tarminate Appellant's employment simply by abolishing the position in
which he was employed. Therefore, ﬁe find the district's action also |
to be in violation of Section 1122 of the School Code,-24 P.S. §11-1122,

which states the only valid causes for dismissal of a professional

employee.

The only valid causes for termination of a contract
heretofore or hereafter entered imto with a pro-
fessional emplcyee shall be immorality, incompetency,
intemperance, cruelty, persistent negligence, mental
derangement, advoucation of or participating in
un-American or subversive doctrines, persistent and
willful violation of the school laws of this Common-
wealth on the part of the professional employee....



There 1s no provision for the termination of employment which is
predicated upon the elimination of a position within the district
which is occupied by a professional employee.

Accordingly, we make the following:
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ORDER
AND NOW, this  6th day of November, 1980, it is hereby
ordered and decreed that the appeal of Howard H. Moon be and”hereby
is susiained and that the board of school directors of the Bethel

Park School District reinstate him without loss of pay.

L &@L

Robert G. Scanlon
o Secretary of Educatien
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF EDUCATION

JOSEPH” ALLEN 'RAYMOND,
Appellant

/\
Teacher Tenure Appeal

No. 38-78

Ve

WESTERN WAYNE SCHOOL DiSTrIcT,
) Appellee

OPINION
Joseph Allen Raymond, Appellant herein, has appealed from a decision
of the Western Wayne School District dismissing him as & profeseional

employee on the grounds of immorality.
i

FINDINGS OF FACT

1. Appellant, Joseph Allen Raymond, ﬁas first employed as a
temporary pfofessional em.loyee for the Western Wayne School DistriZE in
September of 1975.

2. Appellant completed two years of satisfactory service%in the - y

school district in June of 1977 thereby.a.taining the status of professional

- ' o~
- v

employee.

3. On the night of September 25, 1978, Appellant alleges he
p;;kfd his truck to take an eveniug‘walk. (N.T. November 30, 57-74).
Aﬁpellant further alleges while walking he believed he was being éhased
by a bear and attempted fo seek aid at a trailer home. He testified
that when the occupants of the trailer detected his presence at their
bedroom window Appellant fled. (N.T. November 30, 67-69.)

4. On September 26, 1978, Appellant went to the principal's
office to ianform him of the events of the previous evening; Appellant

92
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exgéessed concern that f;rmal charges would be brought against him.
(N.T. chemgzr 30, p. 75-78).
=L On September 26, 1978, Appellant was arrested and charged with

' a violation of the Criminal Statutes for looking in the window of a

trailer occupied by other parties late at night.

6. Appellant and Appellee concur that the Suﬁérintendent of
Schools declded to await the outcome of the criminal proceedings before'
determining whether or ‘not to take disciplinary action against the

"t -

Appellant.

7. On October_l?, 1978, at a hearing before the district magistrate,
the criminal charges agaiést the Appellant were dropped: A ;epresentative
of the Supe;intendent attended that hearing. v

8. On October 18,.1978, Appellant was auépended without pay,
pending a dismissal hearing for charges of immorality.

9. On November 16, 1978, Appellant received a certified letter
from the Superintendent charging him wlth immorality, specifically with

voyeurism, and notifying the Appellant of the datg of his dismissal

hearing.
10. On November 30, 1978 Appeif;;:’;;;’a dismissal hearing before

the Board of School Directors of the Western Wayne Sch;ol District.
11. On December 4, 1978, at a Board of School Director's meeting;
thza Board voted to dismiss Appéllant on the grounds of immorality.
| 12. On December 5, 1978, the Board of School Directors notified

Appellant that he had been dismissed for' immorality; termination was

effective October 15, 1978.

13. On December 19, 1978, the Secretary of Education received a’

Petition for Appeal on behalf of the Appellant.
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~14. . On February 26, 1979, hearing nps4he1d before a hearing

examiner representing the Department of Education: : .

nxsc%ssmn

sion of the Board and. a record of the

Having reviewed the deci

k

hearing before the Board, and haviné heard argument on behalf of the
Appellant and the school dietrict, i¥ is our conclusion that the:cﬁarges
aéainst the Appellant are supported g{ subetantial evidence. We uphold
the decision of the Board dismissing Joseph Allen Raxmdnd for immorality.

- -
Appellant first offers the argumept that the Superintendent's
iy o
decision to await the outcome .of the“c}iminal proceeding was an assurance

[

that if the criminal charges were droppEd, no further action would be

taken by the School Distriect. The Secr tary of Education finds that the

Superintendent s decision to await the optcome of the ct minal proceedinge

~

before deciding whether or not to take dfsciplinary action against Mr.
Raymond did not ensure that a dismissa;\Action would not ensue if the
v | .

criminal charges agajnst him were drOpped.
. N

~ .
A criminal conviction need not occur to constitute a finding of

iﬁmorality within the meaning of Section!llZZ of the School Code, 24

P.S. §11-1122 nor does the fact that a crininal charge was made and )

|

subsequently dropped preclude such a determination. The standards for

evidence of culpability and the burden of proof in criminal proceedings
are different than the standards used in civil and/or adminigtrative
proceedings. The fact that the criminal charges against Mr. Raymond may

have been dropped due to lack of sufficlent evidence does not affect the
' ~

finding by'the Board, in its administrative hearing, that substantial

-
L

evidence existed for dismissal of a‘professional empldyee on!grounds of
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immorality. : ’ .
T ‘ . i ’
. It was within the purview of the Superintendent to send a repreSentatizé

~

"‘of the school district to the ﬁagistrateLs hearing in order to gain r —

’V » % .3- . 4 ~ .\/
information nﬂcessary to determine if tﬁere was substantial evidence

//pertaining ‘.0 this incident to‘%ustain a petition for digpiasel of Mr. .

.Raygpnd on the grounds of immorality. The ‘fact that the Magistrate
d - - .ot
dismissed .the criminal action did not pfeclude the Superintendent from

tsuspending Mr. Raymond pending a dismissal hearing on & charge of immorality.
VA

The major issue raised by the appellant in this action’boncerns

« . whether or not the single incident which occurred on September 25, 1978
» constituted immorality o &s to justify a dismi sal under Section 1122

e

- of the ochool Code. In Hoxosko v. Mt .Pleasant Township School Diotrict,

r

" 335 pa, 369, 312 6 ..2d°866, 866 dert. denied, 308 U.S. 553 (1939), the

nC

court definedmimmorality as:

"..,a course of conduct that sffeuds the morals
o _ of the community and is a bad example to '
' _ . . the youth whose ideals a teacher is supposed
' to foster and_elevate."

e spurts have held that a single incident of sufficient severity

\

. Asupports the dismissaf of a professional employee. Landi v. West Chester

* Area School Diatricr, 23 Pa.Commw.Ct. 586, 353 A.2d €95 (1976). The
-~

L4

s fact that fheiincident and behavior in question occurred outside the *

- ‘e N

’ ciassrood‘does not preclude the Board(from dismissing Appellant if the

vAJ

‘

-

. U S SRS iy e e SR . PO e \v,. )
et - Dl GECELALIES  Clial” SUCN conauct CONSLLLULEd Timnviaracy s —Ns-qewwe.
v

-~ ———
R 3. .

betweernr the jprofessional employee's immoral behavior and his ability to

N teach need be established once a determination of immorality is reached:
3 [s]Juch a finding is all that is necessary S
o . /~to deprive a teacher of the privilege of

teaching children on the grounds that his

coriuct offended the moral standards of

ti= ommunity and set a bad example to the

youtlh under his charge.
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Penn-Delco School District v. Urso, 33 Pa.Coﬁmw:Ct. 501, , 382 A.2d

162, 168 (1978):, The courts have further stated that a finding of a
school board that a professional employee is guilty of offending moral
standards of the community will not be disturbed on appeal when supported

by substantial evidence. Baker v. School District of the City of Allentown,

29 La.Commw.Ct. 453, 371 A.2d 1028 (1977).

Appellant contends that the evidence introduced at the hearing was
not substantia: and that the decision to dismiss him should be overturned.
The standard used to determine if evidence is sufficient is the substantial

evidence rule‘'cited by the court in Landi v. West Chester Area School

District, 23 Pa.Commw.Ct. 586, _ , 353 A.2d 895, 897 (1976). This

rule:

.».5hould be construed to confer finality upon
an administrative decision on the facts when,
upon an examination of the entire vecord, he
evidence, including inferences therefrom, is
found to be such that a reasonable man, acting
' redsonably, might have reacheuc the decision;
but, on the other hand, if a reasonable

man, acting reasonably, could not have

reached the decision from the evidence and

its infer@hces then the decision is not
supported by substantis! =vidence and should
be set aside. (Citations omitted) (Emphasis
in original).

A

Our careful review of the record, convinces us that a reasonable
man acting reasonally might have reached the deci:lion made by the Board
of School Directors. The evidence, which consisted of .ue¢ testimony of
the two occupants in the trailer ;ﬁd the testimony of the Appellant, was
basically undisputed as to the facts involved in this incident. What is
in dispute ‘5 the purpose or intent of the Appel;ant/as he stood on the
cinderblock snd looked in the bedréém window of the tr;iler. In determining

which version to accept in a situation where the witness's testimony 1s

L
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in conflict with the professional employee's testimony, the court has

held:

that there is sufficient evidence to

justify a school board's decision to dismiss
a professional employee where the record
shows the board chose to accept the student's
version...rather than thre teacher's version.

s "

Wissahickon School District v. McKown, 42 Pa,Commv.Ct. 169, 400 A.2¢

899, 901 (1979). The court in the McKown decision quotes Penun-Delco v. Urso,

33 Pa.Commw.Ct. 501, 511, 382 A.2d 162, 167 (1978) stating that:

the board as the factfinder with respect

to these two incidents, and the only

tribunal having the opportunity to hear

first-hand the testimony of both students

and Respondent, resolved the issue of

credibility against the/ Respondent.

\ .

The Appellant in this case was dismissed for immorality after a

Hearing in which his conduct on the night in question was described by
himself and two witnesses. The Secretary recognizes that the case law
is not clear as to whether the Secretary must sustain a dismissal for
immorality if it is supporteil by'substantial evidence based on the
Board's judgment of the credibility of witnesses. In McKown, the court-
held that that the Secretary of Education cannot review the Board of
5 Director's determination of the credibility of the witnesses:

We agree with the Secretary that a careful J

review of all the testimony...could raise

questions.about (a witness's) credibility,

even in the Secretary's words, rising to

the level of "reasonable doubt." We do

not pelieve, however, that it was within

the Secretary's power to substitute her

judgment regarding the credibility oif

this witness for that of the Board.

McKown, supra, at 900.

Yet, in Grant v. Board of School Directors of the Centennial School

District, 43 Pa.Commw.Ct. 556, 403 A.2d 157, 159 (1979) the court
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stated that:

The provision in sum establishes the

Secretary of Education as the ultimate

factfinder in cases of this nature and

with this status goes the power to determine

the credibility of witnesses, the weight

of their testimony and the inferences to be

drawn therefrom.

Heﬂce, it is not clear whether the Secretary on appeal must sustain

a dismissal if supported by substantial evidence relying on the Board's
judgment of the credibility of witnesses (Penn-Delco), or become thé
ultimate fact finder and judge of credibility, (Grant). However, using
either standard of review, we hold that the determination of the Board
of School Directors in the instant case muét stand.

The instant case is controlled by the re. oning articulated in

Penn-Delco and McKown. Although there were no formal findings of fact

by the Board, the directors did vote that the charges and complaints
against Mr. Raymond were sustained and the testimony substantiated them.
Under the McKown standard of review it was within the discretion of the
Board to listen to the testimony and determine if the Appellant, while
allegedly {]~eing from a bear, stood on a cinderblock and peered in a
bedroom window in an attempt to get assistance and protect himself, or
if he was committing an immoral act by using a cinderblock to gain
elevation to look in the bedroom window of a trailer in order to observe
the occupants engaged in intimate relations.

Under the Penn-Delco scope of review it is =1s0o within the discretion
of the Bpard to decide what weight, if any, to grant the testimony of
the five witnesses the Appellant called on his behalf. The testimony of

these witnesses was similar in nature; each person spoke of the Appellant's

good .moral character. In McKown, supra, where fellow teachers testified

52
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that thé preparation room in which that appellant allegedly engaged in
{immoral acts with a student was frequently used by many persons, thus
making it difficult to consider the foom private enough for the alleged
acts, thevcouré found that this testimony ''only established that the
room was used daily, but not that it was used at the time the alleged
act occurred." McKown supra, at 901. -Similarly, it was within this
Board's/ﬁiscretion to decide that the character testimony offered on
behalf of the Appellant merely proved that the five witnesses had never
heard anything immoral or disreputable about Mr. Raymond, rather than to
find this testimony proved him to be innocent of the specific conduct
with which he was charged.

It is apparent in view of the entire record that the Board chose to
believe Scott and Terry Leet, who testified as to Mr. Raymond's immoral ‘
conduct, rather than Mr. Raymond's testimony, or that of his five character
witnesses. The Leet's testimony, coupled with Mr._Raymond's inability
to offer a credible explanation for why he was .tanding on a cinderblock
outside the Leets' bedroom window, constituted substantial evidence.

Even 1f the standard of review gtticulated by the Commonwealth
Court in Grant, supra, is to be used, in light of a2 review of the entire

. transcript of the proceedings, the Secretary of Education must agree
with the Board that the testimony of the Leets is more credible than Mr.
Raymond's explanation. His assertion that he picked up a cinderblock
and walked back around the trailer in order to stand on the block and
ask assistance from the occupants inside to defend himself from a bear
chasing him is difficult to believe. Given the two eyewitness accounts
of Mr. Raymond's conduct from persons with no apparent reason to fabricate,
the weight df credible testimony supports Mr. Raymond's dismissal for
immorality.

Accordingly, we make the following:
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ORDER

AND NOW, this 30th day of September;1980 it is hereby ordered
and decreed that the appeal of Joseph Allen Raymond of the Western Wayne

School District, Wayne County, Pennsylvania is hereby dismissed.

Robert G. Scanlon
Secretary of Education




IN THE OFFICE OF THE SECRETARY OF EDUCATION
- COMMONWEALTH OF PENNSYLVANIA

BARBARA C. BECK,
Appellant
: Teacher Tenure Appeal
v, : No. 32-78

YORK CITY SCHOOL DISTRICT,
Appellee

OPINION
Barbara C. Reck, Appellant herein, has appealed the November 1, 197§
action of the York City School District dismissing her as a professional
employee. For reasons stated below the above-referenced appeal is

dismissed.

FINDINGS OF FACTS

1. Barbara C. Beck, Appellant herein, is a professional employee who
was employed by the York City School District at the time of the
actions herein contested. (Appellant's Petition, Paragraph #2,
hereinafter referred to A.P. #)

2. On November 1, 1978 the York City School District voted to dismiss
Appellant. (A.P. #17)

3. On December 2, 1978 the petitioner received notice of the decision
of the school district by certified mail. (A.P. #19)

4. On December 29, 1978, on appeal was filed with the Office of the
Secretary of Education pursuant to Section 1131 of thé Public School
Code, 24 P.S. §11-1131.

5. By letter dated January 11, 1979, the Appellant's counsel, Thomas Y.
Scott, requested a conginuance of a hearing scheduled before the

Secretary of Education in Appellant's appeal pending resolution of a
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grievance process which had beén instituted by Appellant regarding
the same facts at issue in this appeal.

6. The School District of the City of York requested that the
coﬁtinuance not se granted.

7. The Secretary of Education granted the cortinuance requested by
Appellant noting that action would not be taken by the Secretary
pending the action taken before the PLRB.

8. Having had no contact from the attorney for either party, Linda J.
Wells, Counsel for the Secretary of Education, contacted Thomas
Scott on January 2, 1980 regarding the appeal in question.

9. In response to the conversation noted in Finding of Fact No. 8
above, Mr. Scott, by letter déﬁed March 18, 1980, wrote to the
Pennsylvania Labor Relations Board requesting an expeditious
decision in the case pending before them in this matter.

10. On October 21, 1980, Pennsylvania Labor Relations Board issued a
final order in the matter of PLRB v. School District of the City of
York (Barbara Beck), case No. PERA-C-12, 239-C.

11. Following the final order referenced above, the Secretary of
Education has had no centact from either party regarding the appeal
in question.

DISCUSSION
Section 1131 of the Public School Code gives the Secretary of

Eduction jurisdiction over appeals by professional employees conridering

themselves aggrieved by action of the local school district board of

directors. In the instant case, as indicated by the Findings of Fact,

Appellant herein chose to simultaneously pursue a grievance procedure as

well as an appeal to the Secretary of Education. A% the request of

6

'a®)
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Appellant, the Secretary of Education granted a continuance pending the
outcome of the action filed before the Public Employees Relation Board.

The decision of the Public Employees Relations Board was reached on
October 21, 1980. Since that time (one year and two months) no action
has been taken by either party to this appeal to pursue the matter filed
herein with the Secretary of Education. The inaction'of Appellant is
sufficient cause to dismiss her appeal before the Secretary.

Accordingly, we make the following:
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ORDER

AND NOW, this 5th day of February, 1982, it is Ordered and Decreed

that the appeal of Barbara C. Beck be dismissed.

oS @

Robert G. Scanlon
Secretary of Education
Commonwealth of Pennsylvania
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iN THE OFFICE OF THE SECRETARY OF EDUCATTON
COMMONWEALTH OF PENNSYLVANIA

)

DAVID M. BENDL, : Teacher Tenure Appeal

Appellant :

v. ) : No. 1-79

BOARD OF SCHOOL DIRECTORS
OF THE GREATER LATROBE :
SCHOOL DISTRICT, :

Appellee e

OP1iNION

David M. Bendl, Appellant herein, has appealed from the decision of
the Greater Latrobe School District dismissing him as a professional

employee on the ground of immorality.

FINDINGS OF FACT

1, The Appellant, David M. Bendl, is a professicnal employee. As
of the 1977--78 school year, he had been employed by the Greater Latrobe
School District for a pevicd of five years. He ie single and twenty-
seven years old.

2. During the 1977-78 school year Appellant was employed as a
seventh grade social studies teacher at the Greater Latrobe Area School
District Middle School which houses the sixth and seventh grades, with
students who are generally twelve and thirteen years oid.

3. During the 1977-78 school year, Felicia C. was & seventh grade
student at the Middle School. She was twelve years old'during most.of
the schecol year, becoming thirteen on April 10, 1978. Although Felicia
had classes in the Middle School building in which Appellant taught, she

was nc’ a student in any of his classes.
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4. In late October 1977, Felicia C. was assigned to a detention
room for one hour a day for three consecutive days. Appellant was the
assigned teacher in charge of the detention room.

5. During the period of detention, conversation occurred between -
the Appellant and Felicia C. The Appellant asked Felici# to- join the
color guard, an activity for which he was the faculty sponsor. Ihe
Appellant later informed the Schooli Administration that he believed
Felicia was an attractive girl and thnat, "I caught her eye and she
caught mine" at the time of the dr ~tion. There was, however, no
"catching of eyes'" as far as Felic.ia was concerned.‘

6. On two occasions, one during the ccwersation reéarding the
color guard and the other immediately following one of the d. ;ntionv
periods, the Appellant asked Felicia to call him. He téld the Administration,
"I knew she liked me and I did ask her to call me,"

7. In Novgmber 1977, approximately two wzeks after tﬁe detention
periods, at the end of a§séhool day Felicia C. got off of thé school bﬁs‘
at the bus stop near her home. In the driveway of her hoﬁse she éaw an
unfamiliar automobiie which pulled out of the driveway, drove dowﬁ to
where she was walking, and stopped ne.t to her. Felicia recognized the
driver to be the Appellant,vwhom she h;d never seen in the area béfore.
The Appellant engaged her in brief conversation and asked her where she
lived. The conversation lasted abqyﬁ three minutes and ended whénf N
Felicia's younger brother approached the car. The Appellant said ioodb?é,
drove off, and Félicia ran into her house ¢o tell her mother what ﬁad
happened.

8. At the time of this incident the Appellant lived in town four

biocks from the Middle School. Felicia's home was in a town approximately



five miles from the Middle School. There was no purpose connected witﬁ
the Appellant's professional teaching duties which required him to be in
Felicia's driveway or at her bus stop, nor had he ever before talked at
a bus stop with other children in Felicia's general age group.

9. On November 21, 1977, Stephen Bair, a guidance counselor at
the Middle Schooi, received a cumplaint from Felicia's parents regarding
the driveway and bus stop in ldent. He reportéd the matter to C. Richard
Nichols who was then principal at the Middle School.

"10. Omn November 23; 1977, a meeting was held between Mr. Nichols
and the Appellant}' The Appellant was méde aware that Felicia's parents
were upset over the incident. Mr. Nichols instrucced the Appellant not
to drive to Felicia's home, never to bother her or speak to rer again,
and that should a similiar incident reoccur he wculd refer the matter to

the Board of School Directrs;'s. The Appellant offered no erxplanation for

going to Felicia's home other than that he had wanted to sp. .k to her.

He agreed not to talk to Felicia, not to go ne#r her home, and to stay
away from her. -

11. ”Deapite his agreement and undérstanding with tﬁe School
Administration, tﬁe Appellant initiated and carried on more than a dozen
conversations with Felicia.ﬁeginning in Marcn 1978. The conversations
became regular, occurring near the Appellant's assigned classroom or in
thg scairwell_adjacent to his room and generally when no one else was
nearby. The Appéllant usually entered the stairwell after Felicia was
already £here. Felicia did not initiate or enccurage the Appellant to

- 1]
initiate these conversations.

12. During one of the conversations the Appellant zaid to Felicia:

" "Do you know if I get caught talking to you I'd iose my job?"

/
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13. In late March 1978, the Appellant followed Felicia up the’
steps in the stairwc.l and spoke with her privately, remarking éhat she
was the séxiegt éiri in the school. |

‘14. The Appellant's reccllection of the conversaticn is that he
said, "I thinkwyou're the sexiest -irl I have ever met."

15. Felicia's recollection of this conversation was that the
Appellant told her she was "the prettiest and sexiest girl in the school,
and someday it might get to be more than that" and that 'he had hoped
that it wohld be more than that."

16. The recolléction of Thomas Kissell, Superintendeat of Schools,
and of Mr. Ernest Covert, Principal of the Middle School, is that the
Appeliant staiod to them in a meeting of April 7, 1978, that he said to
Felicia "I want you to know that youa're éhe sexiest girl I ever met. . I
mean this as a compliment now, and I hope ihat someday we could be_more
than jus* friends." "I knew the girl liked me. I wanted her tc know
that I liked her, and sometime down the way, five yea;s from now; maybe

something would work out. These are the kinds of things that 1'd like

to talk to her zbout, not necessarily sex at this time, but perhaps in

the future."

17. Sometime between the end of March and April 3; 1978, the
Appellant again followed Felicia into the stairwell aud eugaged her in
another .private conversation. He told her, "I love'you an? I do not
know what to do about it." At the April 7, 1978 meeting with Mr. Kissell
and ﬁr. Covert the Appellant admitted making the remarks to Felicia.

18. The Appellant's remarks to Felicin throughout late March and
early April 1978 were made seriously rathe¢x thax in a j?king or kidding
manner. Felicia gecalls that he spoke slowly and that he looked and

acted seriousiy wﬁen he spoke to her.
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19. As a result of the Appellant's remarks to her, Felicia became
scared 4\ She felt the Appellant's behavior was "weird" and a strange way
for a ;21cher to behave. She went home and told her mother.

20. Shortly thereafter Felicia had a dream or nightmare in which
~he was teing chased by the Appellari. She wés,gxtremely upset and

.raid to go to school because she did not know what the Appellant was
going to do. |

21. On April 4, 1978, a student in one of the Appellant's classes
asked him if it was true that he liked Felicia C. The Appeilant teck
ihe stude:t intc the hallway and interrogated him aﬁout the origin of
the taunt. When the student informed him that two g;rls had told him
that the Appel. .nt liked Felicia:-thg Appellaht talked to the girlé and
tald them that he considered Felicia just a friend. On April 5, 1978,

%
the Appellant was again taunted by one of his st-dents about liking or

L&ving'Pelicia.

22. Om April 6, 1978, because she was upset aliout the Appellant's
behavior and at her mother's insistence, Felicia was absent from school.
}he Appellant was sufficiently upset about Eélicia's one day absence
that he burchased a newspaper to see if she was in the hospital.

*23. On April 6, 1978, the parente of F2:licia C. called Stephen

-

Bair, the school couaselor. The parants ~egisiered strong complaints

about the,Ap<nllant's conduct duriug ike prior week, including his
profession of 1 Ye to ;Qpir daughter. They deganded a tieeting with the
Sﬁpex .tendent in iiiht of -the. events of thz prior fall, the complaint
fhey had lodged with the schosl personnel, and the warning which had
been given the A;paliant. The Superirtendent held & conference with the
parents :the next v, April 7, 1978,

24. O~ Aprii 7, 197, superintendent Kissell and Principal Covert

also wet with the Appcilant. At thet meeting he admitted making msny of
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the rexarks to Felicia C. which had been attributed to him. (See Findings
of Fact tos. 6, 13, 14) Regarding hi:s sgreemen: with the School Administration

the prior fall, the Appell#nt said, . . .I was not supposed to talk to

her, but'although I was not suppreed o, I wented to talk to her.”

25. On April 10, 1978, the App< .'c¢ ¢ zgain wmet with the Supcrint&nézni.
Appellanf gave Mr. Kissell a handwrit .-~ evaluation ot charucter an~lvsis
in which he desc;zg;d himself as a gulet indivibuai, somewhz:i withdrawm, -

insecure, nc. self-confident, lcnzly at cimes, and unexiiufies with self

to the point of depression. He described how thic affected hix at

k]

school as "unsacisfied with lessons" and "not sure of my sbilities."

The Appellant stated that hc "sought special relationship with Felicia."

4
Uan a second Bheet} the Appeliant wrote serifous questions with which he
f A
was groping:
|

“What have I done to Felicia?"

“What have I done to my family?"

"What have I done to this school?"

"Have I ruined my life?"

"will aﬁyone believe that I was not after sex?"

26. On April 20, 197b, the Board of School Directors of the Greater

Latrobe School District sent a Statement of Charges and Notice of Hearirg

to the Appellant. .

27. A dismissal hearing was conducted by the Boai . on May 17, June
12, August 28, and August 29, 1978. On January 24, 1979, both sides

were given an -pportunity to submit findings of fact and to offer oral

argument. to the Board.

28. On Jenuary 31, 1979, the Board voted unanimously tn dismiss
the Appellant on the grotiu cf immorality. The Appellant received

written notice of the dismissal on February 2, 1979.
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29. On Februsry 6, 1979, the Appellant filed an Appeal from his

dismiysal with the Secretary of Education..

30. A hearing on the Appeal was held on March 21, 1979.
DISCUSSION

The Appellant's contract‘was terminated on grounds of immoralit& as
.set forth in-Section 1122 of the Public School Code of 1949, Act of
March 10, 1949, P.L. 30, as amended, 24 P.S. §11-1122. Having reviewed
the entire record, we conclude that the charge is supported by substaqtial
evidence and that the procedural requirements of :he School Cod= *o; the
dismissal of a professional employee have been satisfied. Accordingly,
Wi mugt dismiss the Appeal and uphold the School Board's action dismissing
the Appellant. |

Tmzorality, as the term is used in Section 1122 of the School Code,
was judicially defined by the Supreme Court of Pennsylvania as '"a course
of conduct as offends the morals of the community and is a bad example
to the youth whose ideals a teacher is supposed to foster and elevate."

Horosko v. Mount Pleasant Townsh’p School District, 335 Pa. 369, 372,

& A.Zd 866, 868 (1939). See _lso Appeal of Flannery, 406 Pa. 515, 178

A.2d 751 (19¢_). The Court in Horoéio stated that to be considered
immoral conduct need not pertain exclusiv ; to egexual misconduct but
may constitute social misconduct of almost any nature. The teiacher
dismissed in Horosko was married to the proprietor of a restaurant in
which beer was sold and 2 pinball and slot machine were muiv:ained. The
teacher tend:¢ bdar and gambled with customers im the presence of school

childrzen whe were pupils she tutored. Her dismissal for immorality was

upheld by the Suprreme Covrt of Pznnsylvania.
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A comprehensive discussion of immorality under the School Code is

providz¢ ‘. Penn-Delco School District v. Thomas Urso, 33 Pa. Commw. Ct.

50i, 3. 4.2d 162 (1978). In that decision, despite warnings by school
2u..f.itrators a teacher had conversations with two female students
during which he offered to spank the students. The students believed
that the offer had %..wal connotations and, although the teacher denied
any sexual overtone.., <: 2 s2acher wuas dismissed by the Board on the

ground of immorality. :»- Comwonwzalth-Court, upholé}hg the Baard's

9 Q. g

decision, reiterated the definition of immorality in the Horosko decision.

and vent on to state that:

nigcirgsion ~ sexual subjects is a matter of particular
sensitivity in society in general and when such discussion
becomes a part of a course of conduct by.an individual such
conduct may be perceived by others as either amoral or immoral.
When such matters are discussed with school age children,
society, and particularly the parents of such children, become
more acutely concerned both because such discussions can cause
psychological harm and because children may view such conduct
as a desirable example to follow. Where teachers (italics)
engage in such discussions with children the problem is
exacerbated becsuse ¢f the significant influence teachers’ -
exert over the intellectual, moral, and psychological development
of children. Where a teacher engages in such discussions
outside the context of a classroom or a pedagogical setting, a
rchool board, viewing these actions against the moral standards
of the community, might will conclude that such conduct

exceeds the bounds of propriety and fails to give students the
proper guidance as to morals and standards of conduct which
teachars should foster and encourage in their students. Such

a finding 1s all that is necessary to deprive a teacher of the
privilege of teachin; children or the grounds that his conduct
offended the moral standards of the community and set a bad
example to the youth under h*s charge. Urso, supra at 167,

168. . -

Over the years many circumstances have been judicielly determined

to constitute immorality under the School Code. See cases such as

Batrus' Appeal, 148 7a. Super. Ct. 587, 26 A.2d 121 (1942) (a teacher

made false statements on a malt liquor license application to the Liquor

Control Board); Flannery Appeal, 406 Pa. 515, 178 A.2d 751 (1%:"- {a

~
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teacher misappropriated school funds which he administered); Baker v. School

District of Allentown, 29 Pa. Commw. Ct. 453, 371 A.2d 1028 (1977) (a

teacher entered a plea of nolo contendere to a federal gambling charge);

Bovino v. Indiana Area School District, 32 Pa. Commw. Ct. 105, 377 A.2d

1284 (1977) (a teacher called a student a slut and a prostitute).

Recently ihe Secretary of Education has upheld dismissals on grounds of

smmorality in Appeal of Gianciacomo, Teacher Tenure Appeal No. 304
‘19773 (a teacher amplo;~:} and then assaulted minors at his bar) and
ap’:.il of Cann Teacher Temu:- Appeal No. 24-77 (1977) (an industrial
arts rescher used profanicy to some of his students).

In light ot our disc:.colon of the foregoing cases as well as the
standard of review and quantity of evidence -discussed below, we find
that the Appellant's behavior constitutes immorality under che School
Code as judicially defined and interpreted.

The standaré of review in cases 1nvolving‘a charge of immorality

has been most recently and comprehensively stated by the Commonwealih

Court in Penn-Delco v. Urso, supra. In that decisien the Court stated:

A finding of the school board that a prof:ssional employee as

guilty of offending the moral stardards of :he community by

his actions ill not be disturbed on appzal when supported by

- substantial evidence. Baker v. School liist -ict of City of
Allentown, 29 Pa. Commw. Ct. 453, 371 A.2d 10”7 {1977). Buch
substantial evidence necessary to justify dismissal is d-.i ermined
by whether a reasonable man acting reasonably might have
reached the same decisiorn reached by the Locrud. Iandi
v. West Chester Area School District, 23 f«, Commw. Ct. 586,

353 A.2d 895°(1976), 1d. at 167.

It is’gpparent in view of the entire record that the Board chose to
accept the‘testimony of the School District's witnesses, including
Fel!{-ia, as to the substance and the meaning of what was said by the
Appellant. Appellant disputes the interpretacion éiven some of his
-?
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statements, however, we note that Appellant does not dispute the substance
of»many of the statements nor does he dispute the testimony regarding
actions attributed to him.

We must affirm the Board's findings ''unless constitutional rights
were violated; there was an abusgse of discretion, an error of law was
coumitted, or a necessary finding of fqpt is unsupported by substantial

evidence." Steffen v. Board of Directors of South Middletown Township

School District, 37 Pa. Commw. Ct. 187, 377 A.2d 1381 (1977); see also

English v. North East Board of Education, 22 Pa. Commw. Ct. 240, 348

A.2d 494 (1975). We tind no such violation of riihts or error of law
here. Nor can we say the Board lacked sufficient evideﬁce to reach 1its
conclusion or that a reasonable man acting reasonably could not have
reached tie same decision as the School Boacd.

"he evidence showé that the Appellant, a single, twenty-seven year
0old teacher, developed an unusual infatuation with a twelve year old
female student which éxtended over a period of many months. The Appellant
asked the student to call him, drove te her house for no legitimate
school-related purpose, and sought her out during the school day for
conver. istions in a ssmi-private stairwell near his classroom. He initiated
énd conducted these conversations despite an earlier warning from the
School Administration, his awareness of the parents' concern, and his
understanding of the possible consequences of his persistence. The
final incidents which precipitated the charges involved the Appelliant's
statements to the student that he found her sexy and that he loved her
and did not know what to do about it. The record reveals that these
remarks left the stud;nt confused and upset.by what she perceived as

strange behavior for a teacher. The record discloses no substantial
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dispute as to the comments made bv the Appellant to the student except
as to the context in which they were made and the interpretation they
should be g;ven.

| At his Hearing, the Appellant stated that he was aware that twelve-
year old students are impressionable and likely to look to teachers for
guidance and example. He also stated that he had received training and
instructicn in setting the highezt moral example t~ young students. He
testified that the student waz irfatuated and flirtatious with him—a
conclusion which the Board rejected. Appellant stated that ::nder such
circumstances his role as'a teacher would require extreme restraint.
Howzver, rather than exercising such restraint and discouraging the
student, informing his superiors, contacting the parents, or taking any
cch:ar uppropriate, constructive professional action, the record indicates
that the Appellant, no matter how naive or well-intentioned, took measures
which he knew ercouraged the situation and provided an unfortunate
example to a twelve year old girl ''whose ideals a teacher is supposed to

foster and elevate.'" Horosko supra at 372.

In Appeal of Carmichael, Teacher Tenure Appeal No. 174 (1968) we

stated: "

The dismissal action taken by the Board will no doubt affect

the teacher in securing new employment in his chosen field of
endeavor, but they evidently took into consideration 1its

effect on the young students who were subizcted to the Appellant’s

misbehavior, and this was entitled to priority.

It is beyond dispute that the teaching profession imposes certain moral
and =thical standards upon those who teach because of the critical
influence the teacher exercises over his students. The courts of this

Commonwealth have on occasion referred to the high standards and expectations

the community imposes on those who teach:
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It has always been the recognized duty of the teacher to
conduct himself in such a way as to command the respect and
good will of the community, though one result of a teacher's
vocation may be to deprive him of the same freedom of action
enjoyed by persons in other vocations. Educ.tors have ulways
regarded the example set by the teacher as of great importsn:ze,
particularly in the education of the children in the lower
grades. (emphasis added) Horosko, susve at 371.

4 teacher exerts considerable influence in moclding the social
and moral outlook of nis student by his own precept, deportment,
and example. With respect to such moral formation, the role

of the teacher may not be minimized. He is the chief creator
of the student's educational environment and the main source

of his inspiration. Appeal of Edwards, 57 Luz. L. Reg. 105,

112 (1967) quoted in Appeal of Baker, Teacher Tenure Appeal

No. 279 (1976).

We cannot find that the Board acted unreasonably in concluding that
the Appellant's words, deportment, and example offended the.community
_ B
and set a bad example to the youth whose ideals his behavior should

foster and elevate. Based upon nur court's definition of immorality,

our standard of review, and the evidence in the record, we conclude that

a reasonable man acting reasonably could well have reacﬁed tﬁe sane
decision as that reached by the Board in dismissing the Appellant on

grounds of immorality.

The Appellant also alleges a violation of Section 1130 of the
School Code which provides that a decision of 3 school board discharging
a professional employee shall be rendered in writing to the employee
within ten days of the conclusion of the hearing. In this case testimony
was concluded on August 29, 1978, but was not transcribed, and therefore
unavailableﬁfor review, until late October, 1978. Qn Jaruary 24, 1979,
the Board convened to iL:izar final oral argument and to receive requested
findings of fact and conclusions of law based upon the record. On
January 31, 1979, the Boa.d voted to dismiss the Appellant.

)
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There is an indication in the record that the Appellant may have
stipulated with the Appellee that Section 1130 of the School Code is not
mandatory, and, in addition, that the Appellant waived Section 1130 of

the School Code. However, we need not decide whether this occurred to

dispose of this issue. We have held that the hearing process is concluded .

" when a decision is voted by the Board. Appeal of Gobla, Teacher Tenure

Appea) No. 35-78 (1979); Appeal of Brown, Teacher Tenure Appeal No. 267

(1976) . We do not endorse a delay of five months between the conclusion

of actual testimony and the Board's vote. Here, however, t;ere appears

to be some justification for part of the delay. Notes of testimony were
not transcribed until two months after the conclusion of the testimony.
Thereafter, time was required for each side to review the record thoroughly
in order to prepare comprehensive briefs, including proposed findings of
fact, and to prepare final argument to the P~ard. The Board voted its
decieion, thereby concluding the hearing process, on January 31, 1979

and notice was sent to the Appellant or February 2, 1979. It is clear

that the Board, therefore, complied with Section 1130. Even wcre this

not the case, we have held tha® the provision requiring that notice be

sent within ten days is directory and that failure to do so does not

compel the reinstatement of a professional employee. Appeal of Gobla,

supra.; Appeal of Mitchell, Teacher Tenure App=al No. 28-77 (1977).
Accordingly, we make the followiﬁg:
OKDER
AND NOW, this 27 day of July 1979, it is hereby Ordered and Decreed
that the decision of the Board of School Directors of the Greater Latrobe

School District dismissing David M. Bendl be and 1is hereby sustained.

TN

@\Jc NCow Lo

« , 7“ Robert G. Scanlon
Secretary of Education
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COMMONWEALTH OF PENNSYLVANIA -
DEPARTMENT OF EDUCATION

\

DOUGLAS A. BENN,

Appellant :
v. : Teacher Tenure /ppeal
BOARD OF SCHOOL DIRECTORS, :
Bethel Park School District, s
Appellee H
&

CPINION
Douglas h. Behn, Appellant hLerein, appeals from the action of the
Board of School Directors of the Bethel Park School District, dismissing
him as a professional employee on the grounds of persistent negligence

and persistent and willful vidlation of the school laws.

FINDINGS OF F..CT

1. Appellant is a professional employee under Section 1101(1) the
Public School Code, Act of March 10, 1949, P.L. 30, as amended (24 P.S.
$11-1101(1)) (hereinafter the School Code). He entered into a professional
employee contract with the Bethel Park School District on June 28, 1971. -
He taught continuously in that scheol district since the opening of the
1969-70 school term, first as a temporary prufessional employee and,
beginning with the 1971-72 school year, as a professional- employee. "
taught inirf:1lly at the Bethel Pafk Senior High School and later at the
Park Avenue School (ninth grade) beginning with the 1975-76 school year

and.continuing until the date of his dismissal.
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2. ' By a letter dated January 8, 1979, from Frank R. LaValle,
Board secretary and director of bqsinesg affairs of the Bethel Park
School District, Appellant was notified that he was charged with per-
sistent negligence and persistent and willful violation of the sghool
laws for aine unautho-izec and -unexcused absences; failure to prepare
and use propef lesson plans; and repeated attempts ;o excuse unauthorized
and unreported absences with uncorroborated and false 'nformation. By
that letter, “ppellant was inforwed that the Board had scheduléd a hearing
on the dismissal charges for January 18, 1979.

3. At the tise, dace and place specified in the notice of hear-
ing, five memberérof the nine member Board of the Bethel Park School
District heard teécimony given before an attcrney who was appointed
hearing examiner. st the hearing, another attorney representcd tﬁe
school district and Appellant was represented by his own counsel.

4. On February 5, 1579, at a special meeting of the Board, upon

a roll call vote of the seven members present, the following resolution

-

was unanimously adopted:

That based upon the evidence preserted at .the formal
hearing on Jauuary 18, 1979, it ha:\been determined
that Douglas A. Behn is guilty «{ persistent negligence
&nd persistent and wi [ul viclation of the school laws
of the Commonwealth of Pennsylvania, and is therefore
dismissed from his position as a professional employee
for the Bethel Park School District pursuant to Section
1122 of the Public School Code of 1949, as amended.

The seven members of the Board voting in favor of the resolution included

four members of the Board who were present at the hearing on January .18,

1979.

5. By a letter dated Februa.y 7, 1979, the superintendent of the

Bethel Park School District informed Appellant of his ismissal.

,’_ wd
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" with the Secretary of Educatio.

6. On February 27, 1979, Appellant filed a Perition of Appeal

7. The Secfetary of Educection scheduled a hearing for April 23, -
1979, which, by agreement of the parties: was conélnued until April 26,
1979. On that date, counsel for Appeliant informed an employee of the
legal division of the Department of Education that Appellant wished to
waive his hearing. Appellant had authorized his counsel to waigg
Appeiiant's right to a heaving. Counsel for Appellant further i;}Otmed
the employee t:. : counsel for the Appellee also wished its argument

to be submitted on briefs.

The record submitted contains the following facts: Appellant

. fa’.ca to report for his duties as a classroom teacher and further failed

to follow the reporting procedures on the following dates:

a. On May 12, 1971. Appellant telephoned the schall

school at 9:40 A.M. to say that he had overslept and would not

-

be reporting for duty that day; (E. 3, N.T. 26)*
b. On January 21, 1972, Appellant telephoned the

school at 9:15 A.M. to say that he would not be reporting for

duty that day; (E. 6 and 7, N.T. 27).
¢. On February 12, 1975, Appellant failed to report _”//
for duty and, the administratioq did not become awvare of his

2
absenceuntil 11:00 A.M.; his stated reason for this absence was

oversleeping; (E. 8, 9, N.T. 46, 47) -~

'd.  On June 13, 1975, Appellant reported for duty
late at 10:05 A.M.; (E. 10, 11, N.T. 47, 48) .

e. On October 9, 1975, Appellant telephoned the
school at 8:50 A.M. to say that he was not reporting for duty

that day; (E. 12, 13, N.T. 31, 32)

*"E_ " jpdicatesmaghibit; "N.T." indicates Notes of Testimony)
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) £. On October 27, 1975, Appellant failed to report
that he would be absent from duty that day. He later explained
that his absence was due to illness. He subsequently promised
to obtain a physician's statement which he never produced. The
Teacher's Procedures Manual dces not require a physician(s
statement until after three consecutive d=;s of absence.

(E. 14, N.T. 32)

g. On May 28, 1976, Appellant failed to report for
duty and did not make any report of his cbsent- .: intent to be
absent. In his report of excused absence, he stated that he
had been absent due to illness, but subsequently recanted and
admitted that he had overslept. (E. 16, 17, 18, N.T. 33-36}

h. On September 14, 1977, Appellant called the school

_““‘\2192 A.M. to say that he would not be reporting for duty chat day.

(E. 21, N.T. 49)
i. On October 5, 1978, Appellant failed to report off
and was absent from duty. (E. 24, N.T. 52)

9. Following all' the inc;denté cited in paragraph 8 above,
Appellant was noti- Adn: :istration that his conduct was
in violatio? of ec ,rocedures, adversely affected the
educational ;}ogram given his students, and was considered of
serious encugh magnitude to warrant dismissal proceedings if the
conduct was repeaied. Appellant was also given the opportunity

to discuss cach incident with an siministrator. (E. 5, 6, 7, 8, 9,

10, 12, 14, 15, 1%, 17, 21, 24)
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10. Appellant was docked cne day's pey for each »f his
absences on February 13, 1975, October 27, 1975, May 28, 1976,
September 14, 1977 and one-half day for his tardiness on June
13, 1975 (E. 8, 10, 11, 14, 15, 17, 18, 19, 21).

11. The School District's administrative provedures in effect
during the relevant period szt forth a procedure for reporting
ar absence from work whereby the employee was to phone the school
secretary by a designated hour to allow the school sufficient
time to make the necessary arrangements to employ a substitute
teacher. Appellaat was aware of the regulation regarding the
reporcing procedure for a teacher who would not be available for duty.
The procedure was essentially the same for the high school and for the
Park Avenue School during the period in which Appellant taught in those
buildings. (E. 3, 4)

i2. Arpellant maint: and used lesson plans for some classes.
The policy at the Bethel Park Senior High School and at ths Park Avenue
Junior High School is that lesson plans are required but 4o not have to
be submitted to the administration. (N.T. 37,75)

13. Donald Nicoll, the Principal of the Park Avenue School,
observed Appellant's geometry class on February 22, 1978. At the
conference held tc discuss that obseivation, the Principal requestéd to
see Appellant's lesson plan book and was informed that Mr. Behn did not
have lesson plans. (N.T. 56-57)

14. By memorandum dated March 1, 1978, the Principal n-tified
Appellar* that his failure to maintain a lesson plan book violated

the procedures manual for teachers. (E. 22)
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In hic Petition for Appeal and in his brief, Appellant :aises two
t...2dnral issues. First. Appellant coﬁtends that the statement of
charges dated Januarv 8, 1§79, Qas signed by Frank L. LaValle, Board
secretary and dirc r of business affa‘rs, and not signed by the presi-
dent of the schooi board an attested to by the secretary as‘required
under Secticn 1127 of tae Schoo} Code (24 P.S. §11-1127). »The isgue,
therefore, is whether éhe ab;enCe of the signature of the president of
the school board constitutes the denial of due process to the extent
that the Secretary of Education should remand the matter for further
proceedings before the school bo-rd.

We conclude that chis defect in following the procedures et forth
under Section 1127 does not reguire a remand. Ir all other respects,
the school board followed the procedures set forth under Section 1127.
Thece is no showing in the recosrd of any way in which this defect has
p?ejudicgk Appellan:. He had statutorily adequate notice of the charges
to be heard at.‘né heaf&ng, At the hearing, he was - >resented by his
own -counsel, pe h#d sﬁfficient opﬁoftuniéy to offer testimony and to
cross-examine w\tnesses'testifying against him.sx}hj)board retained an

independent hearinﬁ officer who prosecuted the case’against Appellant. ///

The rerord is absent of any showfng of even the appearance of
-ppes

—_——

prejudice to Appellant by this omission. A single, technical-variation
from Section 1127 of the Coue does not necessarily constitute reversible
error if there is sufficient compliance aid the professional employee is

not prejudiced. Howe v. Board of School Directors of the Riverside

Beaver Codntv'School District, Teacher Tenure Appeal No. 296-1976;
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See Appeal of Boar1 of 5School Direciors «f Cass Tcwnship, 151 Pa.

Super. 543, 0 A.2d 628 (1943).

Appellant}s second procedural issue involvess fihe roquiremo... under
Sectien 1129 of the Code that two-thirds- of the to::1 members of the
Board who have given a full, impartial and unbiased cousid:r tion of the

record must vote affirmatively for dismissal. That Section provides as

follows:

Vote Required for Dismissals. After fuliy
hearing the charges or complaints and nearing
al) -itnesses produced by the bcard aniu the
pe: against whom tlhe charges arz pending,
ar -ter full, impartial and unbiased con-
8 < ~n tnereof, the toard ol school
d‘:ecto‘z/ﬁhall by a two-third-~ vote of all
the members 1 .eof. to be r- -ded by roll
call, deteaﬁi;; whether such . 1©ges or com-—-
plaints have beer sustained and whether the
~vidence substantiates such charges and
complaints, and if so determin.d shall dis-
charge such professional employe. If less
than two-thirds of all of the members of the
board vote in favor of discharge, the pro-
fessional empicye shall be retained and the
complaint 3hall be dismissed.

Five members of the nine member Bethel Park Bgsid of School Directors
were present at the hearing on January 18, 1979. At Eﬁs\ggecial meeting
of the Board, convened 'n February 5, 1979, -2 roll call of the members
of the Board showed that seven members were present, four of wﬁom had
attended the hearing on Jghuary 18, 1979. At that meeting, the following
resolution was introduced, seconded and passed by unanimous vote:

That based upon the evidence presented at

the formal hearing on January 18, 1979, it

has been det-rmined that Douglas A. Behn is
guilty of persistent negligence and persis- |\
tent and willful violation of the school laws
of the Commonwealrh of Pennsylvania, and is
therefore dismissed from his position as a pro-
fessional employe for the Bethel Park Scheol
District pursuant to Sectjion 1122 of the

Public School Code of 1949, as amended.
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The information couc eraing the names ~f the seven Board members
present at the hearing on Fesb-uary 5, 1979, together with a text of the
resolution, iz contained in an affidavit dated May 24, 1379, sworn Lo.by
Frank R. LaValle and offered bv the school district solicitor. That
affidavit was made 4 part of thé record.

The Board had nine memhers. A quorum of the Board there¢fare was
present at the hearing on January 18, 1979, and Lwo-thirdsnof all the
members oI the Board; in 2 vote recorded by roll call, affirmativel;
voted to dismiss the appellant. Tne resoluti n further recited that the
Board members voting at the meeting on February S5, 1972, who : - not
been present at the hearing on January 18, 1979, b;sed their votes "upon
the evidence presented at the formal hearing on  cuary 18, 1¢79." This

i+ consistent wiﬁh Boehr. v. Board of Education of the School District

of Pittsburgh, 30 Pa. Commw. Ct. 468, 373 a.2d 1372 (1977). 1In that

case, the Court held that a quorum of the schc 'l board shnuld be pr=sent
"during the taking of ‘testimony in a dismissal ﬁfaring but each boara
member does nof have to listen to all the testimony to vote.

Tﬁe board also need not show on the record that all board members

™

;Zting considered’éll the evidence presented. In Board of Public Edtcation

of the School Dictrict of Pittsburgh v. Pyle, 37 Pa. Commw. Ct. 386, 390 e

A.2d 904 (1977), the Court stated:

It was not proved nor can we assume in
these circumstances, that the four board
members who did not participate in the
dismissal hearing, did not give 'full,
impartial and unbiased consideration" %o
the records produced be. ore the Board.

Moreover, in r%e present appeal, counsel for the board requested at the

hearing on January 18, 1979, that the record be kept open until all
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members of the Board were provided with transcripts of th. ring.

vounsel for the Bcard also requested that the hearing not 2 do-med
concluded until all members of the Board had the opporfunity to review
the transcript. The resolution of dismissal itself <tates that the vote
i8 based upon a consideration of phe‘record. |

Jn ..is brief, Appeliant contended that since he did not know at the
time how many of the five board members present at the hearing actually
participated‘in the voting at thé special meeting, he could bLe faced
with the situation in which a majority of the members voting fcr dis-
missal wete not in attendznce at rhe he: "ing itself. Based upon the
affidavit, that wag rot the case. Of 'tue four memﬁers who were present
at the formal hearing on January 18, 1979, sho voged 7% the special
meeting on February 5, 1979, each voted for dismissal. Ve thérefore
conclude that there is no merit to ellant': argument that Section
1129 of the Code was -iolated by the Board in its vot. for dismissal.

V< find that there are no procedural violations that would be

//Erdhqu for- the remand of this appeal for a new hearing.
g :
II1.
Appellast next contends that there is not sufficient evidence in
the record to support the Board's dismissal f him for persistent negli-
‘gence and for persistent and willful violation of the school laws. We

have reviewed the record to determine whether or not there is substantial

See Landi v. West

evidence on the record to support the Board's judgment.

Chester Area School District, 23 Pa. Commw. Ct. 586, 353 A.2d 895 (1976);

caffas v. Board of School Directors of Upper Dauphin Area School District,

23 Pa. Commw. Ct., 578, 353 A.2d 898 (1976).
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The Bnard charged Appellant with nine incidents of unauthorized
and impropérly excused absences over an eight-year period. The
gravamen of this charge was that Aprpellant simplvirefused to notify
the administration in a timely fashicn when he was goin: o be absent
from scho:l pursuant to the administrative procedures in ~ffect at
that time. The procedures that Appellant - ..s charged with violating were
{nstituted so that - rere was sufficient time to make the necessary
arvangrments o empioy a substitute teacher.

The BQard showed that Appellant had viu' . ?ﬁﬁiniétrative procedures
¢ nine cccasions from.May 12, 1971, through Cctobe= 5, 1978, (Firding
of Fact 8) One Gccgsion occurred on May 12, 1971, and another on July
21, 1972. Wifh rasncct to two more absences ¢n Cctober 9, 1975, and
October 27, 1975, Appellant tcld the principal of the Park Avenue Schoo?
that prescribed medication Saused him to oversleep. Appellant further
informed the director of staff relations for the B£thel Park School

- District in reference t; the absence of October 27, 1975, that he was
under the care of a physician. The dircctor requested a physician's
statement verifying Appel.ant's excuse, but Appellant nuver produced
one. Under the Teachers' Procedure Manual, a physician‘’s excuse was
required only aftsr #x .l.gence in excess of three d;ys. With respect
to a fifth absence w. ..h occurred October 5, 1978, Appellani had properly
reported off on the preceding day but failed to call again about the
#bsence on October 5. The Appellant violated reporting procedurzs on
May 28, 1976, and on September 14, 1977. With respect to his absence of
May 58. 1976, Appeilant injtially reported that he had been absent

because of illness but later recanted and admitted that he had overslept.
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The Teacher's Procedure Manual in use during the re&levant period
provided that if a teacher was ill and had to remain at home, he should
iﬁmediately call a district secretary, preferably by 11:C0 P.M. the
night before or after 6:30 A.M. and no later than 7:00 A.M. of the day
of the absence in order to allow the school sufficient time to make the
necessary arrangements to employ a substitute teacher. Appellant was
awvare of the regulation regarding the reporting procedure for a teacher
who was not available for duty. The procedure ;as essentially the :ame
for the high school and for. the Fark Avenue School during the period in
which Appellant taught in those bulldings.

: P
The regulat*’ in the Teacher's Procedure Msnuel come Qithin the

scope . » term gchool laws. Harris v, Szcretary of Education, 29

Pa. Coomw. Tt. 625, 372 A.24 953 (1977). Violations of these regula-
tions would therefore constitute a violaéion of the sc£001 laws. The
critical queltiors are whether those violations were "wiliful" and

"persistent." Case law provides definitions for these terms.
First, it 1s necessary to answ;r whether the conduct is "wiliful."

In Sinton's Case. 151 Pa. Super. 543, 30 A.2d 628 (1943), the court said:

"(W)illful obviously suggests the presence of intention, and at.lezst

some power £ choic:."

In Johnson v. United School District Jot  School Board. 201 Pa.

Super. 375, 191 A.2d 897 (1963), a temporary , .essicnal emoleoyse was

dismissed for a refusal to attend an open house. In Lucciola v. Delaware

Valley School District, 24 Pa. Commw. Ct. 419, 360 A.2d 310 (1976), the

\k

professional employr~ was dismissed for using personal and. sick leave to
go on a five day skiing vacation with a student. The professional
employee had suomitted false reasons for his absences. In both of

these cases, the courts held that the conduct constituted willful
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viclations of the school laws.

The intent in .hese cases must be compared with Appellant's beh2vior.
In . humson the violarlon involved stubborn insubordination and arrogant
refusal to comply with an admini{strative request on the part of the

temporary professi-na. employee. Lucciola involved . .iberate deceit.

In boﬁh cases. the dismissed teacher had exe. 'ised a strong willfullness

in his or hex actiong.

By comparison, in the present appeal. Appellant on meet occssions

was not deceitfil “ut candid about his cor exasr:2le, with
respect to his absence on May 28, 1975, b ..;at he had fallca

asleep watching a movie and had forgotten to set his alarm clock. e

record discloses only one incident in whi._. Appellant lied about the
reasca for his absenteeism or tardiness but also sbows he promptly
recanted and admitted thelreal reason. N;r was Appe}lént arrogart. He
admitted several times that he "deserved to be docked.”’ accordingly,
Appellant's conduct «1s unlikc the teache:s' cdn@uct in Johnson and
Lucci&{g. Appellant was not arrogant in his aftitude ¢ contrite; he
was not deceitful but, as thé«recora shows, generall andid.

However, we agree with the Board that Appellant's attitude, reflected
15 the incidents of tardiness and unexfdsed absenteeism, was careless
and willful. His excuses of ove.-sleeping, watching a late movie, or
failing to set his alarm clock reflect carelessness. At some point
following the series of warn.:gs given by the District to Appellant that
his carelessness could lead to his dismissal, Appellant's conduct consti-
tuted a deliberate refusal to heed the warnings of his supervisors. This
deliber;te refusal falls within what the court's nave defined as "willful."

‘e >

Since his conduct as to willfulness has been proven, his acts have also

been proven to be negligent. See Davies v. Big Springs School District,

v
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Teacher Tenure Appeal No. 17-/7.

We find that Appellant's conduct was persistent in the sense of
being "continuing" or "zonstant'". In Lucciola, the court viewed five
consecutive days as constituting a sufficient series of events to be
pereistent. In'Johnson,‘the teacher did not atfend a single open
house. However, the court found "persistence” Lnlher announced refusals
to her vuperiors that she would not attend open house. Following the
i.gic of Lucciola and Johnson, nine separate failures to inform the
District of absences following eight specific notices to the employee of

his responsitility to rzport in by a specified time are'persistent."

As stated by Mr. Justice Musmanro,

"No large orgsaization can survive without
orderly procedure and graduation of responsi-
bility. Discipline is required not only in
the military. - It is indispensable in every
establishment in civilization if anarchy and
catastrophe are to be avolded. * * *

What would happen to all ‘organized society
if government empioyees could close their
eyes to directives which control the inter-
meshing of the vast cgmplicated gears of
governmental machiner¥?" Board of Education
of Philadelphia v. Augu.&, 406 Pa. 229, 250,
251, 177 A.2d 809, 819 (.961).

The Appellant closed his e&es to a directive setting up pro;edur;s, to a
a series of memoranda and to the docking of his salary. Th; District
was more than fair in its announced warnings and its imposiiions of
sanctions less than dismissal. To ask anything more from the Board

would render it powerless tc enforce directives which were in the best

1 4

interests of students and their education.

The burden of proof is on the Board to show that Appellant engaged

in a continuing course of negligent or willful conduct. Horoske v. School

District of Mount Pleasant Township, 135 Pa. Super. 102, 4 A.2d 601,

84 94U
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(1930) rev'd on other grounds, 335 Pa. 369; 6 A.2d 866 cert. denied 308

U.S. 553 (1939). We conclude that there is substantial evidence in the
record to support the Board's dismissal of Appellant with respect to

his failure to follow the reporting procedures regarding his absenteeism -
and tardiness. The Board has not car;ied its burden of proof with
resp;ct to i€s allegation tkat Appellant repeatedly excused hisaﬁbsences
from cuty with upcorroborated and false infé;mdtica. ‘With respect to
its :;;;EE that Abpellant failed to msintain lesson: plans, the principal
of (he Park Avenue Scho: ! testified thac afcer -bserving Appellant’'s
class on February 22, 1378, he'rg\ ested Appellant's lesson plan hook.
The Appellant told vim that he diélgéijiave legson plans. In his direct
examination duriag his heariug bofore “ie Beard, Appellant testified
that he prepared lesson plans aad usezd cthem iﬁ his class. Based upon
Appellant's denial of tﬂe charge, and considering that his remark to the
principal may kave been limited to the particular class being observed,
wr‘conclﬁde tﬁat there is not substantial ;videncé in the fecord to

support this charge.

Accordingly, we make the “ecilowing:
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AND NOW, this 12th day of December , 1979, it is hereby
}érderea ar! decfeed that the Appeal of Douglas A. B.hin be and hereby 1is
disrissed and that the decision of the Board of Cchool Directors cf the
School District of Bethel Park, Pennsylvania, dismissing him as a pro-

fe§sional employee on the grounds of persistent negligence and persisten

and willful violations of the school laws. be and hereby is affirmed.

[ QC]"C S ’ LQ

Robert G. Scanlon
Secretary of Education

R Tt
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IN THE OFFICE OF THE SECRETARY OF EDUCATION
COMMONWEALTH OF PENNSYLVANIA

an

ALBERT G. BURTON,
Appellant

[}

Teacher Tenure Appeal

v.
No. 3-79

BOARD OF ST+ QL DIRECTORS

OF THE GENERAL BRADDOCK

AREA SCHOOL DISTRIZT
Appellee

%% 9% e es 8¢ 0 ee

OPINION

Albert G. Burton, Appeilant herein, has appealed
grom # decision of the Board of Schoecl Directors bi/fﬂ;
General Braddock Area School Dis*rict reassigni:g him to a
new administrative position. 7This Appeal is taken irn
accordance with sectiohs 1131 and 1151 of the Public School
Code, Act og March 10, 1949, P.L. 30, art. XI, § 1131; 24
P.S. § 11-1i31 and Act of 2August 8, 1963, P.L. 564, § 10;
24 P.S. § 11-1151, aé amended ihereinafter the "Public

School Code").

-FINDINGS OF FACT

1. Apr<llant is_a professional employee of the
— _
General Braddock Area School District: (héreinafter referred
to'as the "School District”) within the meaning of Ehat term

as defined in the Public School Gode.
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2. Appellant holds a Bachelor of Science Degree in
Education, a Masters Degree in Guid: :ce and Counseling, and a

Masters Degree in Administration.

3. Appellant has workz® {or the School District for a

period in excess of thirty-one ye. -s.

P
-~

4. Appellant has held numerous capacities as an employee
3f the school District, including that of teacher of Industrial
%:te, .Leacher of Mathematics, teazher of Driver Education, Guid-
ance Counselor, Guidance Director, School Psychologist, Super-

visor of Guidance Services and High School Principal.

5. Appellant is certificated as a teacher, principal,

supervisor and superintendent.

6. The School District initiated preparation of a

long-range plan during 1976 at the d{;;étion of the School Board

and the said plan was finally approved by the School Board on

May 18, 1978.

7. The Depaerent of Education approved' the School '

District's long range plan on October 19, 1978.
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8. The lors-rangs ¢.an pcovided for a new position
designated as "Curri n Coordirator®™ which was to be an ad-
minnistrative position concerned with the strengths, weaknesses,

goals and program requirements of the District among other items.

9. The long-rande plan vests responciv’lity for im-
plementation of District-wide education goals in the Curriculum

Coordinator.

10. Immediatel' prior to August 10, 1978, Ap=wcllant held

the position with the Schowi District of High School Principal.

l1l1. By letter <% August 10, 1978, received by Appellant
on or about August 11, 1978, Appellar . ised by Rocce Stio,
Superintendent of the School bDistrict, ... . naé been reassigned

to a positinn Jdesigrated as "Coordinator of Instruction -~ Grades

Seven through Twelve".1

'12. The Board of School Directors of the Schooi [.strict

did not take action approving the change in position of Appellant
¢ .

prior to August il, 1978.

1 All parties have previously stipulated that the titles
*Coordinator of Instruction” and "Curriculum Coordinator" were

synonymous. :
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13. Appellant did not receive a hearing on the change

of posit.on prior to August 11, 1978.

14. Subsequent to August 11, 1978, Appellant received a
descripticn of the position of "Coordinator of Instruction™ which

described the respeonsibilities and attributes of the position.

15. The description of the position delivered tc Appellant

was prepared by Superintendent Stio at Appellant's request.

16. Appellant's salary and compensation in the new
pocition were designated initially as negotiable but were not re-
duced from the total package of compensation benefits to which

Appellant was entitled as High School Principal.

a

17. Pursuant to the organizational chart of the admifi-:itra-
tion of the School District, Appellant's new position of "Coordinator
of Instruction" was the third ranking position in the School District

below Supcerintendent and Assistant Superintendent.2

18. Appellant lost no tenure rights via the reassignment.

»

2 The chart itself appears to list the posiiion as "Director
oi Secondary Education". "
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15. At the time of the reassigrment, Appellant was
offered an opportunity to select the title for the new position

as well as to negotiate a salary increase.

20. Appellant has not negotiated any salary increase

with the School District.

21. On cor about August 16, 1978, Appellant sought, by

filing a suit 1in equilty 1in the Court of Common Pleas of Allegheny

County, equicable relief from the reassignment.

22. On or abou* August 23, 1978, the School District,

by amicable agreement with Appellant, acquiesced in the 1ssuance
of an Order from said Court directing the holding of a hearing

pursuant to section 1151 of the Public School Code of 1949.

23. By agreement of counsel, the hearing pursuant to
section 1151 was convened on August 25, 1978, before the full

membership of the Board of School Directors.

24. At said hearing, the School Board e. 2loyed the
services of a special counsel.

25. During said hearing, testimony and exhibits were
received by the Board of School Directors relating to the claim

of Appellant that his reassignment in fact constituted & demotion.
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26. Subsequent to said hearing, the special counsel
retained by the Board of School Directors prepared a document
entitled “"Findings of Fact, Conclusions of Law and Decision of
the Board of School Directors" which found that Appellant was in

fact promoted, and not demoted, and sustained the reassignment

of Appellant.

27. The document referenced hereinabove prepared by the

special counsel was distributed to all nine members of the Board

of School Directors.

28. All of said Board of School Directors signed“said

~
~..
—— e

document prepared by the special counsel, five approving the

findings set forth therein and four disagreeing with the said

findings.

29. At a regular meeting of the Board of School Directors
held January 18, 1979, Appellant's job title was changed to "Super-

visor of Curriculum Coordination of Secondary Education".

30. By letter dated February 27, 1979, and received by
the office of the Secretary of Education on March 1, 1979,
Appellant filed a Petition for Appeal from the said determination

of the majority of the Bcard of Schcol Directors of the School.

District.



31. By notice duly filed in conformity with regulations
cf the Department of Education, counsel for Appellant signified his
intention to offer testimony of three witnesses who were members
of the School Board at all relevant times at the hearina on

Appellant's case.

32. The hearing of Appellant's case was originally
scheduled for March 27, 1979, but at the request of counsel for

Appellant, said hearing was rescheduled for April 11, 1979.

33. At said hearing on April 11, 1975, Appellant o.fered
the testimony of Elmer Devay and waived testimony from Richard

Aiello and John Kopay.

DISCUSSION

Section 1151 of the Public School Code establishes che
basic considerations which must be made in evaluating claims of
alleged demotions such as exist in the present case. That section,

in pertinent part, provides as follows:

[Tlhere shall be no demotion of any professional
employe either in salary or in type of position,
except as otherwise provided in this act, with-

out the consent of the employe, or, if such consent
is not received, then such demotion shall be sub-
ject to the right to a hearing before the Board of

School Directors . . .
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Arising from this section are certain basic wrinciples which have
been elucidated by the Coucrts of the Commonwealth and which provide
to us the guidelines for determination of demotion cases. These
guidelines were set forth in the Opinion of Judge Rogers in Lucostic

v. Brownsville Area School District, 6 Pa. Commonwealth Ct. 587,

590-591, 297 A.2d 516, 518 (1972). In that case, the principles
to be applied in evaluation of demotion cases were listed along with

the authority from which each was drawn:

(1) A Board of School Directors may demote

a professional employee in position or salary
or both wit=nut his or her consent (Tassone
v. Redstone swnship School District, 408 Pa.
290, 183 A.2d4 536 (1962) ):

(2) The action of the Board in such case 1s
presumptively valid (Hibbs v. Arensberg, 276

Pa. 24, 119 A. 727 (1923) ); and

(3) The demoted employee contesting the Board's

action has the burden of proving it to be
arbitrary, discriminatory or founded upon

improper considerations (Smith v. Darby School
District, 388 Pa. 301, 130 A.2d 661 (1957);
Lakeland Joint School District v. Gilvary,

3 Pa. Commonwealth Ct. 415, 283 A.2d 500 (1971) ).

In Commonweal:h of Pennsylvania, Department of Education v. Kauffman,

21 Pa. Commonwealth Ct. 85, 92, 343 Pa. 391 (1975), the Commonwealth
Court clearly held that the application of these principles reguired
the professional employee claiming the existence of a demotion to

bear the burden of proof of the threshold issue that a reassignment

in fact constituted a demotion.

-y
c
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In determining the presernce or absence of an actual
demotion, the generally cited decision of the Pennsylvania Supreme

Court 1in Smith v. Darby Schocl District, 388 Pa. 301, 303-4, 130

A.2d. 661, 664 (1957), is particularly appropriate:

A demotion of a professional employee is a removal
from one position and an appointment to a lower
position; it 1s a reduction in type of rosition as
compared with other professional employees having
the same status. . .lcitations omitted]

Accord: Commonwealth v. Kauffman, supra, at 92. The Courts,

however, have also been careful to indicate that a demotion may
occur 1in type of position alone, even though the salary remains the

same. Smith v. Darby School District, supra, at 304.

Application of these authorities requires Appellant in
this case to establish the threshold determination that he has
in fact been demoted as a result of his reassignment from High
School Principal to Supervisor. On careful review of what 1is
at times a confusing record in this case, we conclude that Appellant

has failed to sustain his burden in this regard.

Appellant's argument supporting his claim that a demotion
in fact occurred at the time of his reassignment is based upon
several contentions. 1Initially, Appellant claims that his reassign-

ment 1s a demotion because as a High School Principal he had authority
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over specific numbers orf teachers, administrative personnel,
students and a physical facility in the form of & high school
building. Appellant claims that his reassignment to a new ad-
ministrative position effectively removed this authority. While
we agree that the "factor of command” 1s one c¢riterion upon which
reassignments may be evaluated as derotions, we do not believe it
is conclusive in this case. The record includes three documents
which we bel‘eve indicate that Appellant received a new form of
2u-hority in place of his prior authority. The long-range plan,
the District's organizational chart, and the Job description for
mppellant's new post all tend to indicate that Appellant in fact
was given autnority for determining various educational program
objectives and educational functions for the entire District at
the secondary level. This new authority is at least arguably
greater than the authority which Appellant relinquished in assuming
his new position. On this basis, we believe that the record con-
firms substantive authority vested in Appellant after the re-

assignment. We find nothing in the record of this case sufficient
to warrant a determination that Appellant lacked substantive

administrative authority subsequent to the reassignment.

Secondl.y, Appelilant argues that the job description
prepared by the Superintendent for Appellant's new position

on its face demonstrates a reduction in Appellant's responsibilities

RN
-
}
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and authority. Appellant'’'s argument in this regard appears
primarily focused upon the utilization by the Superintendent
in the description of terms such as "aid" and "assist." We
believe that this argument lacks substance and is merely
reliance upon semantics. Even a cursory reading of the
twenty-seven individualized functions specified in the job
description leaves the clear impression that Appellant, in
I1s new position, is vested with determination of program
goals and program needs for the District (as opposed, for
example, to a single school). Appellant's new jobk title,
despite the confusing changes through which it evolved,
clearly includes the word "coordination" which strongly
implies that the new position in fact constitutes a link
between lower administrative persoénel and those superior to
Appellant in the District. Consideration of the District's
organizational chart places the Appellant between the
Superintendent and the Assistant Superintendent on one hand
and High School Principals on the other. Thus, lcgically,
the new position places Appellant in a conduit role designed
to facilitate interaction between principals who are lower
administrative personnel and the Superintendent or Assistant
Superintendent. The record of this case is devoid entirely
of any professional judgment, other than Appellant's own
opinions, which would contradict the documents submitted by
the School District. For that reason, we find that Appellant's
argument in this regard is not sustained nor supported by

the materials now before us.

K
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Thirdly, Appellant argues (at times by innuendo) that
the Superintendent of the School District deliberately, and
perhaps maliciously, caused the reassignment of Appellant for
competitive reasons. We reject this argument completely. Unless
supported by factual data which 1s completely absent in the present
case, we believe that charges of such conduct are inappropriately

raisad and should be summarily dismissed in hearings before the

Secretary of Education.

The final challenge mounted by Appellant in support of
his argument that a demotion has occurred focuses on what appears
to be a claim that Appellant has been reassigned to a position
which 1s not encompassed by the term "professional employee" under
the Public School Code. In this regard, Appellant is arguing that
he is no longer protected by the tenure provisions of the Code.

We acknowledge that the record indicates an unusual degree of
confusion in the establishment of a title fcr 2Apnellant's new
position. It seems self-obvious to us that administrative re-
assignments can be sufficiently planned in advance to avoid un-
fortunate and haphazard redefinition at the time serious re-
assignments are undertaken. HNonetheless, the record in this case
shows a final determination by the School Board on January 18,

1979, designating the new position as one of "Supervisor"™, a position

falling within the ambit of section 1101 of the Public School

FET
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Code. On this basis, the citation by Appellant of such cases

as Fiorenza v. Board of School Directors of the Chichester Schocl

District, 28 Pa. Commonwealth Ct. 134, 367 A.2d. 808 (1977) 1is
inappropriate. The Fiorenza decision involved an administrative
post which did not fall within the definition of "professional

employee" under secticn 1101, and further did not involve, as the

instant case does, a situation in which the Appellant was certifi-

cated as a supervisor, the position to which the Appellant had

been reassigned.

On this basis, we conclude that the record before us
indicates that Appellant suffered no reductior in salary, lost
no tenure rights, received new and perhaps superior authority for
that authority which he lost by reassignment, and has failed to
demonstrate any relevant factor supportive of his contention that
he was demoted. As a conseqguence, we must conclude that no
demotion has been demonstrated. On this basis, it is unnecessary

to reach Appellant’s additional arguments.

We do, however, take note in this case of a procedural
matter which is arising with increasing frequency in cases of this
sort. The record of the case appears to indicate a failure by the
School District to accord to a professional employee a procedural
right to a hearing which i1s mandated by section 1151 of the School

Code. The Pennsylvania Supreme Court in Smith v. Darby School

I



District, supra, at 319, interpreted this section to impose upon

a school board a statutory duty to grant a hearing to a pro-
fessional employee when the employee claims he has been demoted.
School districts may not avoid the hearing requirement by de-
termining initially that demotions did not in fact occur. Needless
wastes of time and expense for all parties can be avoided in the
future if districts will accept this duty without having 1t imposed
upon them by either this Department or the courts. 1In the present
case, Appellant was accorded the public hearing required by statute
after submission of the issue to the courts. Although Appellant
maintains that he was denied some form of due process as a resulc
of the preparation of a document setting forth findings of fact

and conclusions of law by a special counsel to the School Board,

we find that the record of this case establishes without question
consideration by each member of the School Board of the issues
raised at Appellant's hearing. A majority of the School Board found

that no demotion had in fact occurred, and we confirm that finding

herein.

Accordingly, we make the following:

[EN
-
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ORDZR

AND NOW, this 2nd day of July , 1979, it is
herebyv Ordered that the decision of the Board of School Directors
of the General Braddock Area School District is affirmed and the

Appeal of Albert G. Burton is accordingly dismissed.

}—Zﬁ \\AI Q\ &L lon LJ

Robert G. Scanlcn
Secretary of Education
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IN THE OFFICE OF THE SECRETARY OF EDUCATION
COMMONWEALTH OF PENNSYLVANIA

C. MICHAEL NOBLE,

Appeliant
v, : Teacher Tenure Appeal
: No. 4-79
LINCOLN INTERMEDIATE UNIT :
No. 12, :
Appellee :
OPINION

C. Michael Noble, Appellan* herein, has appealed from the decision
of the Lincoln Intermediate Unit No. 12 denying him the status of a

professional employee and the rights and privileges of that status,

FINDINGS OF FACT

1. Appellant is a graduate of Millersville State College and is
permanently certified by the Department of Education in the education of
the emotionally disturbed, elementary guidance and counselling.

2. Prior to his employment by the Lincoln Intermediate Unit
Appellant served as an employee of the Berks Intermediate Unit for Ffour
years. During those four years he was observed, iated satisfactory,
cwarded tenure, and achieved the status of professional employee.

3. Appellant resigned his position in the Berks Intermediate Unit

to pursue full-time graduate work in guidarcze and counselling and



successfully completed a Masters program at Shippersburg State College

on August 5, 1977.

4. On July 20, 1977, Appellant made application for a position
wiﬁh the Lincoln Intermediate Unit. The application indicated by mark
that he was seeking a full-time position.

5. On August 19, 1977, Appellant was interviewed for a position
by Robert L. Lindsey, supervisor of the program for the learning disabled
and brain injured.

6. At the time of Appellant's initial interview, the Intermediate
Unit needed to fill four full-time positions because there had been four
resignations.

7. At no time during the initial interview was Appellant advised
.hat he was being considered for employment as a substitute.

8. At approximately 5:15 on August 19, 1977 Appellant was contacted

Mr. Lindsey and advised that he was to be placed in a teaching position

by
the Wrightsville Elementary building in the Eastern York School

at

District, teaching in the program for the brain inﬂured.
9. Appellant accepted the erghtsvi;le position and reported for

the first in-service day or the following Monday, August 22, 1977.

10. At the Fonciusion of the in-service program Appellant reported
to his classroom and began his duties.

11. Appellant was assigned to the Wrightsville Elementary School
building, teaching a class of brain injured students which had previously
been taught by Karen Hale, another professional employee of the Lincoln

Intermediate Unit. Karen Bale was not on maternity leave during the
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1977-78 scrool vear. She was not absent. She was an active employee of
the Intermediate "jnit, teaching In the West York School District,

i2. The position Appellant occupied was created as a result of
resignations from the professional staff of the Intermediate Unit.

13. None of the four positions to be filled in August of 1977
involved maternity leav-.

14, During tne first days of September, 1977, Appellant was summoned
to Mr. Lindsey's office and advised that he would not be feccmmended to
the Board as a full-time professional employee but rather as a day-to-
day substitute until such time as Mr. Lindsey had an oppcrtunity to
evaluate his performance.

15. Although there were¢ several "alrerations' in Appellant's
status during the year, his responsibilities never changed. From the
opening of the school year on August 22, 1977 until the conclusion of
the year in June of 1978, Appellant was assigned tc arnd served as the
teacher of brain injured children in the Wrightsville Elementary School
building of the Eastern York School District.

16. The first recorded Board action with regard to Mr. Noble came

on Octcber 4, 1977 when he was referenced as an addition tc the approved

list of substitute teachers.

17. On October 20, 1977, Mr. Lindsey observed r. Noble irn his
classrocm. Mr. Lindsey indicated that the observation was an informal
one aad no official observation form or rating instrument was utilized.

18. Mr. Lindsey made a recommendation to the Board that Appellant

be hired as a maternity leave subtstitute for Karen Shettle.



19. At the November 1, 1977 meeting of the Drard of Directors,
Exccutive Director Karam nominated Mr. Noble as "a full-time substitute
for the 1977-78 school year in the brain injured program effective
August 22, 1977 based on 190 days, at the annual salary of $8,700,
Category D, Step 1." At the same meeting Executive Director Karam
presented 12 other employment re:ommendations and all 13 recommendations
were adopted by the Beard of Directors.

20. At the November 1, 1977 meeting of the Board of Directors,
Executive Director Karam proposed a change in status of Miss Cheree
Shultz from full-time substitute to that of a teacher in the Brain
Injured Program, effective as of August 22, 1977. Miss Schultz has
previously been hired and had been serving as a maternity leave substitute
for Karen Shettle.

2]1. On December 7, 1977, Paul M Ricker, Assistant Zxecutive
Director of the Intermediate Unit, forwarded a "employee agreement' dated
Asugust 22, 1977 and signed by the President and Secretary of the Board
to Appellant. The covering letter attached to the "employee agreement"
indicated that it was a tempoiary professional employee contract and
requested Appellant to execute the agreement and return it to the District.

22. Appellant did not execute the agreement and did not return it

to the office.

23. The proffered "employee agreement'" does not say anything about

substitute or maternity leave employment. The "employee agreement"
provides that it "is subject tc the provisions of the Public School Code
of 1949." The only conditions set forth in the agreement involve maintenance

of appropriate certification, which Appellant held at all times.

11,
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24, Appellant was never tendered a professional employee contract
in accord with Section 1121 of the School Code, nor was he tendered any
contract other than that requiring he serve as a temporary professional

employee.

25. Appellant did not receive any unsatisfactory ratings during
the 1977-78 school year.

26. Appellant was officially informed by letter dated July 20, 1978
that his assignment had terminated and that he would not be employed on
a full-time basis beyond the end of the 1977-78 school year.

27. Appellant consented to a salary of $8,700 for the 1977-78

school vyear.

DISCUSSLON

Having reviewed the Petition of Appeal, the record of the proceedings
before the Board and the briefs and oral argument submitted by counsel,
it is our conclusion that Appellant is a professional employee and that
the procedural requirements of the Schooi Code for the dismissal of a
professional employee have not been satisfied.

Following are the Zssues which we recognize for consideration on
appeal:

l. 1Is it mandatory that the contract of emplovment between a

teacher and an intermediate unit be in writing as required by Section
1121 of the School Code, 24 P.S. §11-1121, for that teacher to qualify

as a professional employee?
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2. Are school board minutes regarding nrofessional employee

status c¢r the facts of employment of a teacher detarminative of professional

employee status?

3 Does the sSchool Code require that a school board fill permanent

— e

vacancies with permanent employees sc long as gualified personnel are

available?

4. Was the position that Appellant filled such a permanent vacancy?

5. Did the performance of the duties of the position which Appellant

occupied result in Appellant attaining the status of a professional

employee?

6. Could Av -:llant prospectively contract away his rights to

professional emp’ ~ "ee status Or retrospectively consent to a demotion 1n

status to substitute employee?
7. Did Appellant consent to a demotion in salary?

Six sections of the School Code are relevant to the present cOntroversy.

Section 1101 of the School Code defines the central terms which the

Board must apply:

(1) The term "professional employe' shall include
thos- who are certificated as teachers, superviscrs,
supervising pruncipals, principals, assistant principals,
vice-principals, directors of vocational education,
dental hygienists, visiting teachers, hore and school
visitors, school counselors, child nutrition program
specialists, school librarians, school secretaries
the selection of whom is on the basils of wmerit as
determined by eligibility lists and school nurses.

(2) The term ''substitute' shall wmean any
individual who has been employed to perfcrm the duties
of a regular professional employe during such period
of time as the regular professional employe is absent
on sabbatical leave or for other legal cause authorized
and approved by the board of school directors or to
perform the duties of a temporary professional emp loye
who 1s absent. [Emphasis added.]

[ —y
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(3) The term ''temporary professional employe"
shall mean any individual who has been employed to
perform, for a limited time, the duties of a newly
created position or of a regular professional employe
whose services have been terminated by death,
resignation, suspension or remcval. 24 P.S. §11-1101

Section 12176 of the School Code makes it the duty of the Board of
School Directors to empluy '"the necessary qualified professional employes,
substitutes and temporary professional employes to keep the schools
open.'" Section 1108 of the School Code provides for the observation and
rating of temperary professional employes and, contingent upon their
satisfactory performance, the elevation of temporary professional employes
to ''professional ewnplo,2" status. Section 1108 of the Code provides
that a temporary professional employee, whose work has been found to be

satisfactory during the last four months of the second year of his

service,

""shall thereafter be a 'professional
employe' within the meaning of this article.
The employe shall be tendered forthwith a
regular contract of employment as provided for
professional employes. No professional employe
who_has attained tenure status in any school
district of this Commonwealth shall thereafter
be required to serve as & temporary professional
employe before being tendered such a contract
when employed by any other part of the public
school system of the Commoawealth."

24 P.S. §11-1108. (Emphasis added.)

Section 1121 of the School Code sets forth the mandatory, uniform

contract which must be used in all school districts for 'each professional

o~

euploye who has satisfactorily completed two (2) ycars of service in any
school district of this Commonwealth." The mandatory professional
employee contract provides, among other things that it "shall continue

in force year after year ., . . unless terminated by the professional

11
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emplose by written resignatiocn . . . or by the board of school directors
by official written notice presented to the emplcyee.“

Section 963(e) of the School Code provides that all professicnal
employees of an intermediate unit shall have the same rights of tenure
as similar employees of a school district.

The Board argues initially that Appellant has no right to a hearing
nor any right to continved ezployment because he had no written contract
in the form mandated bf Section 1121 of the School Code. Counsel for
the Appellee cites the case of Gordon v. Board of Directors, 21 Pa.

Commw. Ct. 616, 347 A.2d 347 (1975) in support of this contention. The

Commonwealtn Court in McCoy v. Lincoln Intermediate Unit No. 12, 391

A.2d 1119 (1978) rejected this same argument by this same Intermadiate

Unit stating tha® ordon is not

. determinative of the professicnal emplcyee
status of this appellant, for . . . [Gordon was]
decided under Section 1121 of the Code, which,
although it specifically requires contracts of
professicnal employees of school districts to be
in writing, does not apply to employees of an
intermediate unit. 391 A.2d at 1122

rurther, in October of 1978 the Pennsylvania Supreme Court handed

down the decision in Commonweaith Department of Education (Bittner) v.

Jersey Shore Area School District, 481 Pa. 356, 392 A.2d 1331 £1978)

(hereinafter Bittner]. The Supreme Court reversed the Commo.
Court which had held that, at a minimum, there must be a writ ‘tract

berween the teacher claiming professional employee status and t. ol

i
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toard. 23 Pa. Commw. Ct. 024, 353 A.2d 91 (1976). The Supreme Court
found that Bittner was a professinnal employee. Bittner was a certified
reading teacher who was hired througnh & federally funded reading program.
Th= schocl board aid not issue bittner a written contract and there were
no school board minutes referencing that Bittner was ever employed by

the school district. Bittner worked as a temporary professional employee
without a contract and without board acproval for two years; then she

was discharged. The Supreme Court rejected the school district's argument
hat a written contract of employment approved by the school board was a
necessary prerequisite to professicnal employee status and reiterated

tne concliusion of Mullen v. Board of School Directors of DuBols Area

School District, 436 Pa. 211, 259 A.2d &77 (1969), that "the burden of

complying with the statute rests w.i. the school board."
Therefore, we conclude that an absence of a formal contract in

accord with ¢ .e requisites of Section 1121 i the Code is not determirative

of rrofoessional employee status in this case.

Do the Board minutes centrol the Appellant's -_atus? We conclud.
that they do not. The position of the Board is that Appellant was
ciaployed for a term certain, that his employment expired at the end cf
the 1977-78 school year and that ne is not entitled to the status of
professional employ:o. In the present case the Board minutes refiect
not only that the Appellant was employed but also that his status was
that =f substitute tzacher.

There are oniy three types of school employees. professional,

temporary professionals and substitutes. Section 1108 makes it clear

1o L
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that once tenure nas beer. secured the teacher can never again be a

temporavy professional employee. Since Appellant acquired professional

employee siatus at the Berks Intermediate Unit, he cannct be a temporary
professional employee. Therefore, a central question in this case is

whether Mr. ioble was a prcfessional employee as he claims or a substitute

as the administration contends.

Because professional employee status is central to the tenure
protections of the Public School Code (tenure applies only to professional
employees and not to temporary professionals or substitutes), there heve

been a number of cases decided in this area. Phillippi v. School District

of Springfield Ip., 28 Pa. Conmw. Ct. 185, 367 A.2d 1133 (1977). A review

of those cases indicates a decided shift ir the emphasis which the
courts place upon the actions of the school board as reflected in board

minutes if those minutes do not veflect the factual reality oy the

employment situation.
Probably the leading statement of the old and now unacceptable

principle that "the Board minutes always conirol nc matter what' is

found in §ommonwealth ex rel. Hetrick X;_School District 3£ the City 2@

Sunbury, 335 Pa. 6, 6 A.2d 279 (1939). 1In Hetrick, the Pennsylvania

Supreme Court confirmed the substirute teacher status of an individual

who was elected ac a "supply teacher' to complete the term of & professional
employee who resigned during the course of the school year. Rejecting
the supply teacher's claim that she was entitied to be considered as a
professional employee, the court held that the School Board minutes were
controlling and that the evidence pres=nted in the minutes could nct be

"supplemented or enlarged by extraneous evidence or by the actions or

declarations of the officials of the school district.'" 6 A.2d at 281.



in tne years since the cecision in Hetrick a substantial ercsion of
the holding that "the Poard minutes control' has occurred. It is clear
that the board minutess regarding the status of an employee will _ontrol
only if the position into which the employee is actually placed anc the
duties requisite to that position correspond with the status of the
employee as veflected in the board minutes. Where the board minutes
indicate thai the teacher's exzployment status 1s something other than
required by the position in which the teacher actually functions, the
board minutes are to be disregarded and the teacher's status is to be

determined solely by an evaluation of the position and function of the
y DY

teacher. To hold otherwise would allow school boards to circumvent the

tenure act and its philosophy.

Thirty years after the decision in Hetrick the Pennsylvania Supreme
Ccurt re-examined the significance of schonol board minutes when considering

the professional employee status of teachers. In Mullen v. Beard of

Schooi Directors of DuBois Area School District, 436 Pa. 211, 259 A.2d

877 (1949) the issue concerned the validitv of a professional emplcyee's
contract where there was no recorded vote of the board with regard to
that contract. In attempting to deprive Mullen of his prefessional
employee rights the school board claimed that Mullen's professional
employee contract was ''void and unenforceable' because thc vote thereon
had never bteen recorded in the board minutes as required by Sectiun 508
of the Schoc. Code. (24 P.S. §5-508) After determining that the board
had in fact employed Mulien, the Supreme Court held ''the requirement of

a formal recorded vote to be directory only, although with the caveat
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that the proof from which board approval can be inferred must be solid."
Concluding that any other result "would arm every school board in the
Commonwealth with a tool ty which they could regularly avoid otherwise
valid contracts', the court stressed the legislative policy of the
tenure act which was designed to ''create an atmosphere hospitable to
school teachers.'" The court continued:
Our teachiers ougnt not have the burden of

being required to know & 1 the statutes relative to

their employment. ©Neither should they have to

carefully examine the minutes of their hiring board

in ordev to ascertain that each and every requirement

was mplied with. The burden of complying with the

statu.e rests with the schcol board; should they fail

tc conduct their business as required, the conse-

quences ought to lie at their door, not at the dc-r

of their victims. They must not be permitted tc

advantage thewselves of their own failures to the

detriment of their employees. 259 A.2d a:- 880-81

Cne should note that the Court overruled a long line of cases
dating back to 1913 which had given a strict construction to the board
soté requirement. See foctnote 7 at 259 A.2d 880. The cases overruled
in Mullen are among the cases relied upon by the Supreme Court 30 years
¢arlier in deciding the Hetrick case.
Although the facts of tne Mullen decision are limited to the failure

to record a board vote, the principles set forth in Mullen have been

relied vpon to invalidate recorded board actions where the action of the

board is inconsistent with the Public School Code. In Sakal v. School

District of Sto-Rox, 19 Pa. Commw. Ct. 639, 339 A.2d €96 (1975) the

Commonwealth Court, speaking through Judge Wilkinson, invalidated a
school board resolution purporting to eiect a professional employee for
a one year period. The Court conferred permanent, tenured, professional
employee statns on the teacher. The Sto-Rox School Board had atteapted

IRV
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to emplcy Mr. Sakal as ''an assistant elementary schocl principal for a

ioc of one year.'' An assistant elementar school principal, 1like a

r
-

pe
teacher, 1s a professional ecrioyee position. Mr. Sakzl, like Mr.
Noble, had served for more than two years in a professional employee
position and was therefore tei..red at the time he was hired.
When the Sto-Rox School District atceumpted to discharge Mr. Sakal
it did so by resolution, without providing him with a statement of
charges, a hearing or the other procedural requirements afforded tenured
professional employees. It was the Board's position that Mr. Sakal had
been hired on a one vear contract, that the terms of the contract had
expired and tnat the Board was therefore free to dismiss him without
furtner reasons. In r-jecting the school board position, Judge Wilkinson
stated:
1f that statement represented the law, 211 that
¢very school board need to do to emasculate tenure is
to pass a resolution hiring a professiomal employee

for only cne year and then execute the standard form
of contract.

Relving specifically upon Mullen the Court held that “board actiown
inconsistent with the mandate of the stacute could not be uszed by the
hic

board to deny an empioyece Lis proper rights in accordance with his

contract.'" 339 A.2d at 898.

The Commonwealth Court's williangness to lock heyond school beard

w

minutes and executed contracts ¢o ascertain the true facts surrcuanding
school teacher's employment was further demonstrated in George v.

Communwealth Department cof Fducation, 14 Pa. Commw. Ct. 239, 325 A.2d

819 (1974). Demonstrating that the facts can hurt as well as help a

teacher, the Court found tha® a school board could nor ~mploy an inexperienced

[R—
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teacher as a professional employee prior to the completion oI :ne

mandatory two-year Tenporary professional employee period. The Court

held that "'the school district did not have authority to waive the two-

nel

year probationary period," and voided the professional employee contract
which had been executed by the board.

In conclusion, therefore, we hold that the mandates of the Public

School Code, not the Board, determine the status of an emplovee. An

employee's status 1is determined by analyzing the certification, years ot

service, position and functinn of the employee.

II1

As a resuit oS the substantial prorvections afforded tenured pro-

fessional employees a school district mav be reluctant to confer such

status on a new employee. The viability of this philosophy was at the

neart of t"e Hetrcick decision. This philosophy has given way to concerns

over preserving a viable teacher tenure system. We have already observed

in Sakal ans Bittner the erosion of Hetrick.

In our coinion, Section 1101 of the School Code has been subjected
to sufficier judicial interpretation to determine with certainty that
substitutes cun only be hired for true substitute positions; all othevr
positions must te filied by permanent employees who either have or are
in the prccess of securing tenure (professional employees or temporary
professional employees).

The seminal case analyzing the substitute/permanent question was

Love v. Schecol District of Redstone Township, 375 Pa. 200, 100 A.2d 55

(1953). Love involved a teacher who was employed from September of 1941
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tnrough June of 1944 under a contract as a ''elementary substitute

teacher." The contract in question specifically provided that "it was

not a tepnure contract and terminated at the close of each >f the schocl

years for which it was signed.” When the teacher was removed from her

position she claimed that she was entitled to professional employee
status, notwithstanding the terms of her written contract. In determining
whether or not Love was a true substitute or a permanent teachcr, the

Pennsylvania Supreme Court analyzed the terms of the then applicable

Teacher Tenure Act of 1939, The definitions of the terms "substitute"

and “temporary professional employee' contained in the 1939 Act are
identical to the defiritions presently found in Section 110l of the

Public School Code. The Court stated:

I+ is clear that the Legislature provided for
two separate classifications to fill the positions
created by the absence or leave of a professional
employee. If the absence or leave were permanent
then the position was to be filled by a temporary
professicnal employee who later would be elevated
to permanent status if found qualified. The vacancy
which the Legislature intended a temperary pro-
fessional employee to occupy is a position to which
a teacher will not return. If there were no vacancy
in this sense then this position was to be filled by
a substitute. (Emphasis in original)

Unfortunately for the individual teacher in Love, the definitions
presently in existence in Section 1101 of the Public School

which are
Code were alrerzd as a result of the emergency created by the Second

i1 War. The ‘‘eacher Tenure Act was amended by the Legislature by the
Act of May 21, 1943, P.L. 273. The tcrm "substitute" was amended by
adding a proviso that a substitute could be employed "during the present

war-time emergency and for a peried not longer than one year beyond the

cessation of hostilities, to f£ill a vacancy until an acceptable qualified
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teacher can be obtained." Ruling that this specific exception to the
Tenure Act was appl..cable to the case before it, the court sustained the
employment of the teacher as a substitute and refused to grant her
professional employee status.

The special war time emergency provisions which created ''long term
substitutes" were repealed by the adoption of the Public School Code of
1949, The pre-war definitions of substitute and temporary professional
were re-enacted as Section 1101 of the Public School Code. The test for
determining whether A position may be filled by a substitute or whether
it must be filled by a temporary professional (or a professional)
employee is still valid. If the absence or leave is permanent, I.e. the
teacher formerly in the position will not return to the position, then
the position must be filled by a perr 1ient employee if qualified personnel
are available. If the absence or leave is temporary, then the position
must be filled by a substitute employee.

It is now clearly established that the time at which the decision
regarding the status of an employee is determined is the time when the

position is created, and not some later date. In Tyrone Area Education

Association v. Tyrone Area School District, 24 Pa. Cormw. Ct. 483, 356

A.2d 871 (1976), the Commonwealth Court relied upon Love v. Redstone

Township to determine that the school board had correctly hired a "full-
time substitute" teacher for a single school term. In Tyrone a vacancy
was created when a permanent professional employee took an educational
sabbatical leave. The replacement for that sabhatical leave position
was hired as a full-time substitute for the 1974-75 school term.

Subsequent tou the employment of the substitute teacher, the permanent
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teacher on sabbatical leave elected not to return to the district. The

Teturn automatically converted her into a temporary professional employee
entitled to the protection of the School Code. Relying upon Love v.

Redstone Township, the Commonwealth Court disagreed, stating,

"At the time of her election, the wvacancy
which she was to occupy was a position to which
the teacher was to return. This being so, there
was no vacancy which a temporary professional
employee could fill; consequently, a substitute
was the appropriate classification."

356 A.2d at 872.

We conclude that the combined impact of Love v. Redstone Township

and Tyrone is (1) that the position to be filled controls the status of
the employee filling it; and (2) that the determination of the status of
the employee filling the position is to be made at the time the position

is filled and not at some later date.

1V
There was no conflict in the testimony between C. Michael Noble and
Robert Lindsey the witness for the administration regarding the type of
position which resulted in Mr. Noble's employment. Both men testified
that the position was created as a vecult of resignations from the
staff. The reference to My. Woble as a "'maternity leave substitute" is
a fiction created after his employment and designed to deprive him of

the professional employee status.

On cross—-examination Robert Lindsey testified as follows with

regard to the hiring of Mr. Noble:
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Q. And how many positions were available to be filled?

A 1 believe it was four.

Q. And which one of those positions involved maternity leave?
A, None of those four.

Q. And isn't it a fact that all of those four involved teachers

who had either resigned or moved to an area closer to their
home or resigned for the purpose of furthering tueir education?

A Yes.

Q. And isn't it a fact that there was no maternity leave position
available in the district on tne date of that interview?

A Yes.

Therefore, we conclude that the position occupied by the Appellant was a

permanent position wnich was vacant at the time he was hired.

Y
we have recently recogniced the central importance of the position
and 1ts v epoisibilities and the effect these have on determining the

In the Appeal of James W. McDonald,

scatus of the employee whe 11s 1it.
Teacher Tenure Appeal No. 252 (decided on July 14, 1976), the Secretary
of Education affirmed the professional employee status of the Appellant
even though he had been hired under a contract which provided that he
was to " - employed for 202 days "for the remainder of the 197%-74 school
term." McDonald is particularly instructive in determining the starzus

of Mr. Noble because McDonald, like Noble, had already earned his

professional employee status by serving as a temporary professional

'R

M
Ced

Cm
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emplovee satisfactorily for a two vear period. Relying on Section 1121
of the School Code, the Secretary of Education stated:

Once a teacher has earned professional employee status,
he is a professional employee for.ever after, even though
he interrupts his teaching position in one Pennsylvania

.3 R K ~ - - 1 1
schiool district and moves to another Pennsylvania school

district.

The Secretary of Education first determined that the position
filled would carry professional employec status. In McDonald the
position was that of elementary guidance counsellor which does have
professional employee status; in the present ca.2 the position of
teacher 1s also one which carrles professional status.

The Secretary continued:

Since the positicn is one in which an individuzl is a
professional employee, Appellart must be classified as
either = "substitute'" or ''temporary professional

employe ' if he is to be denied the rights of a
rrofessional employee.

defined in Section 1101(2) of the Schocl Code because a substitute may
only be employed to perform the duties of a professicnal employee,
"during the period of time when trhat individual is absent."” The Secretary

found that the position which Mr. McDonald occupied was not created by

an absence but was a vacancy. Relying upon Love v. Redstone Township,

the Secretary ruled that a vacancy may not be occ-pied by a substitute.
Even though the School Board resoluticn which employed Mr. McDonald
stated that he was elected "for the remainder of the 1973-74 school
term" the Secretary found, following the logic of Sakal, that "a school
board cannot emasculate tenure by passing a resolution and altering the
standard form centract to hire the professional employee for a limited

duration.'" The Secretary concluded:

I ]
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Appellee school district has attempted to create a
fourth classification of teacher, i.e., professional
employee hired for a limited period of time to fill
the position vacated by a professional employee. If
this new classification were permiited, the Appellant
would waive his rights under Section 1127 of the
chool Code . . . in exchange for a contract of
mited duration. Such a waiver viclates Section 11

S
11
of the School Code.

Finding that the board action was inconsistent with the School Code, the

Secretary determined that the teacher was entitled to all the rights of

4 professional employee and ordered his reinstatement without loss of

We believe McDonald to be dete:minative of the case at hand. We

pay.

conclude
(1)
(2
(3)
(&)
that

atteines
T:’)L'Z
the »roduy

that since:
the position occupled by Appellant was a teaching pesition and
said position was permanentiv wvacant; and
the Appellant had previcusly attained tenure; and
the Appellant held the certification appropriats to the position;
therefore, as soon as Appellant began functioning in the

of a2n employee of the intermediate :nit in the position, he

the status of professional employee.

VI

Beard b argued that the status of substitute of Appellant is

ct of a demotic: to which the ‘ppellant consentcd. We reicer

a2

this argument.

Sect

ion 1151 of the Public School Code of 1949, Act of March 10, 1949,

P.L. 30, as amended, 24 P.S. Section 11-1151, specifi~s the rights of an

employee

ERIC

Aruitoxt provided by Eic:

facing a demotion. That section provides in part:
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. . . but there shall be no demotioa of any
prcfessional employee either in salary or in type of
position, except as otherwise provided in this acrt,
wwithout the consent of the employee, cr, if such
consent is not received, then such demotion shall be
subject to the right of a hearing before the boarcd

of school directors and an appeal in the same manner
as nerein befcre provided in the case of the dismissal

nf a professional employee."
The term 'demotion" was defined by the State Supreme Court in the case

. Darby School District, 388 Pa. 301, 130 A.2d 561 (1957) at

C
R
N
=t
9
rr
84
<

"A demotion of a professional emplcyee is a removal
from one position and an appointment to a lower
position; it is a ieduction in type of position as
compared with other professional employees having
the same status.'

" a demotion in type of position means something

more than a reduction in salary. To demote is to

reduce to a lower rank or class and there xay be a

demotion in tyve of position even though the salary

rewains the same."
in the present situatiua Appellant was perforaing the same functions
throughout his tenure at the Lincoln Intermediate Unit during the 1977-78
school year. He filled a single position. Therefore wve conclude trhat
(here was no demotion nor could there be a demotion. The term demction
does not include the change in classification of employee status under
Section 1101 ot the School Code.

We further concl. e that the prospective employee cannct contract

away his rights under the tenure act. These rights are granted by

statut- and c¢epend upon certification, the functions he performs and the

position he holds. To hold otherwise would undermine the teacher tenure

I
=y -~
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act and induce School Boards to exact a waiver of this sort from any and

all new employees.

VII
Zid the Appellant accept or consent to a reduction in salary to
58,700 pev vear? We conclude that che record taken as a whole reflects
substantial evidence that Appellant consented to the pay rate of $8,700
no matter what other higher rate he may have been entitled to (N.T. Bd.,
Nev. 7, 1978, 38). 4 professional employee may consent to a specified

salary provided chat it is not below the statutory minimum.

Iy
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September , 1979 it 1is

AND NCOW, this

hereby ordered that the decision of the Board of Divrectors of the Lincoln

12 ro tne offect that C. MICHAEL nCBLE is not a

ae
~NC

Intermediate Unit

professional emplovee be reversed and that Appellant be reinstated as a

professional emplovee without loss of pay.

L -
. o
kﬁgiKth\ &:;:.-:X(f*(gA,K«n—

Robert G. Scanlon
Secretary of Tducation

[ 1Ny
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF EDUCATION

Harrisburg, Pennsvlvania

IN RE:
AFPEAL OF PATRICIA
BRUMEBAUGH, From A&
Decision Of The BRoard
Of Directors Of The :
Tussey Mountain School : Appeal
District Not To Reinstate
Her To A Position Pre-
viously Held As A One~
Year Appointment

o. 5 -~ 79

o
-

OFINION

Patricia Brumbaugh, Appellant herein, has appealced
from a decision cf the Becard of Directors of the Tussey Mountain
Schocel District {(hereinafter the "Schocl District") not to re-
instate Appellart to a position previously held by her as a one-
vear appointment. This Appeal is taken in accordance with 3Section

1131 of the pPublic School Code, Act of March 10, 1949, pP.L. 3G,

art. XI, § 113!, as zmenced; 24 P.S. § 11-1131.

FINDINGS OF FACT

1. Appellant was permanently certified in Pennsylvania

as an eliementary school teacher and reading specialist in 1975.

125 13



O

ERIC

Aruitoxt provided by Eic:

2. On September 7, 1977 Appgellant requested, in writing,

z one-year leave of absence without pay from the Huntingdon Area

School District, for purposes of educational and perscral improve-

ment,

)

Arnellant had attained the status c¢f a tenured pro-

= S ERs

()

fessional employee ar Huntingdon Area Schocl District pricr to said

G A

leave reguecst.

'. Cn September 12, 1977 the Cchnol Board of the 3School

istyvice ‘nereinafter the "School Roard") approved the hir:ing of

0

mppellant for a one-year position as reading specialist and co-
ordinator for the District’'s E.S.E.A. Title I Program, subject to
approval of Appellant's reguest for a one-year leave of absence

Huntingdon Area 3chool District.

D

ram th

h

S. Substitute Superintendent George Clapper and Assistant
Superintendent walter Curfman ccnfirmed the School Board's action

by let..r dated September 13, 1977.

6. Said letter limited the terms of employment to a
one-year rcaading specialist internship for the 1977-78 scliool year

{193 daye) at & salary of #13,000.

7. 0On September 19, 1977 the Huntingdon Area School Board
aprroved Appellant®s request for unpaid leave for the 1977-73 school

year, effcctive Sentember 20, 1977.



g "ne School District submitted to Appellant a written

o

contract =specifying the above-mentioned terms, signed and dated

et

977 by the Secvretary of the Sch.ol Board.

§
[N

COotober 23

V

@, apnellant 4did not sign the said contract.
10. Appellant performed duties as a reading specialist
and co-ordinator for the School District for the 1977-73 schocl

year and received the agreed compensaticn for ner services.

1l. At no time during the 1977-78 school year did
Appellant resign from her pesiticn in the Huntingdon Aree Schocl

District.

12. At the conclusion of *he 1377-78 schocol year, Ahppellant
notified the School Board by letter dated July 10, 1978 of her
intentlon to remain with the School District in the position of

reading specialist anga co-ordinator.

13. On August 2, 1978 the Schcel Board voted not ©o
retain Appellant in the position previously held by her as a one-

year appolntment with the School District,
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ormer position at the Hunt-

A
Il

W
n2x

{

14. Appeilant res:umec

ingdon krea School District, with full tenured status on Sep-

-

tember 9, 1978, the first day of the 1575 75 hicosl year.

o= 5CnNnoo Yy C a3

15. &ppellant reguested and receivec a hearing before
rhe School Board on January 24, 1979, at which she presented her
objections tc the School Board's action not to retain her and

further claimed rhe right to reinstatement under the tenure pro-

visicns of the Pennsylvania Public School Code.

16. Subsequeantly, on February 12, 1979, the School Boaxd

“i

voted nct to reinstate Patricia Brumbacgh to her previous position,

which dec:3:on is the subject of this Appeal.
DISCUSSION

The guestion raised in this appeal concerns the right
of Appellant, a tenured professional employee oOn an approved one-
year leave of absence from one school district, to assert tenure
rights under Section 1108(b) of the Public Schaol de 1in a
second scrooi district at the completion of a c¢ne-year appointment
therein. In other words, may a teacher invoke the protections

of tenure in two £chool distr:icts simultaneously?



uat <ne outset, it must be recr:;aized that this is a

-

unigue situatilon apparently not envisioned by the draftzrs of the

Public Scr~ol Code provisions estahlishing the teacher tenure
system. Section 11i08(b) specifically recognizes that a teacher
is entitled ~o a permanent position under a continuing contrackt,
as cuclined in Section 1171, in any school district within the

Commonwealth once that teacher has met the statutory requirements

for tenure. Tha® vavrajraph reads, in pertinent part:

No professional empioyee who has attained tenure
status in any school district of this Commoanwealth
shall ther=after be required to serve as a temporary
professional employee before being tendered such a
contract when employed by any other part of the public
school system of the Commonwealth.

24 P.S. § 11-1108(b). Section 1108, however, when read in its
ent‘rety, clearly was intended to deal with the process by whichk
a temporary professional employee ;ttLins tenure status. It does
nct address the special problem of a}professional employee, al-

ready tenured, who serves in one school district while on a ieave

of absernice from another.

In order to resolve the gquestion, then, we must consider
the initial purpose of the tenure provisions of the Public School
Code: 7 to maintain an adequate and competent teaching staff,

- . -

free from political and perscnal arbitrary interference, whereby
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capable and competent teachers might feel secure and more efficiently

perform their duty of instruction . . . Ehret v. Kulpmont

Boro School District, 332 Pa. 518, 524, 5 A.2d 188 (1939). Certainly,

a protected, quarantced position with one school district suf-

ficiently fulfills this purpose. The additional protection of

simultaneous tenure in a second district would be unnecessary. In

the instant case, for example, the Appellant had the security of
coentinued employment in the Huntingdon Area School District. The
leave cf absence was approved by the Huntingdon School Board, and
regardless of whether it was considered a sabbatical under Section
1166 or a leave for professional study undex Section 522.1, Hunt-
ingdon was required to reinstate her at the expiration of thar
period. 24 P.S. § 11-31168. In both types of l=ave, her seniority
rights are explicitly protected. 24 P.S. §§ 5-522.1, 11-£170.
Furthermore, any waiver of the requirement to return would be
effective, of course, only at her own instigation. Since she never
resigned her position with Huntingdon, she could return there if
sh:z so chose. Appellant did, in fact, resume teaching at Hunt-
ingdon, with nc loss of seniority or salary, when the School Board
declined to retain her for another year. 1In this regard, the

tenure system worked precisely as it vas designed to work.

Not only do we find that Appellant Brumbaugh preserved

her rights at Huntingdcon by reguesting a leave of absence for one




year only: we also find that she was fully aware c¢f the limited
nature of her relationship with the Schcol District. The minutes

of the School Bcard meeting of September 12, 1977, on which she

said she relied for the terms of her employment, stipulated that

it was a one-year position, subject tc the approval c¢f her leave
requaest. This was confirmed by a letter to her from Superintendents

Clapper and Curfman, as well as by the unsigned contract submitted

to her '‘n October.

[
[

o~ e b e L
Lap i i

To allew Appellant Brumbaugh oo hersel
a permanent positicn upon completicon of this limited one-year
appoiinzment without terminating her associatior with another school
district would open the way to "tenure shopping" by teachers among
the various school districts. Such a precedent would operate to
disrupt the stabil:tiy of the public school system, and would militate
against the smoo*" maintenc e of an adeguate teaching staff in

the 1:.dividual cdistricts. It would force the school district to
accept a teacher into its permanent empioy whom it intended to hire
for the p rind cf a leave of absence only. Thus, nct only would
"usual tenure"™ be an unnecessary safeguard for the employee, it would
also interfere with the school board's management and control of
local school pelicy, a result often recognized by the courts as

not within the original conta2mplation of the legislature in en-

aciting the %“enure provisions in question. Ehret v. Kulpmont Boro

b,
(O
-
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School District, supra; Welsko v. Foster Townshi~ School District, 383

Pa. 390, 393, 119 2.24 43 (195¢;.

Nor wo..d a finding for Appellee, if limited © the "dual
tenure" situation, allow a school district to circumvent the tenure
requirements, as Appellant contends. Tt would not permit the denial of
tenure rights by hiring any professional on a one-year basis; it would
only permit the hiring of a profession: amployee for a lunlted term in

those cases in which the teacher has retained tenure rights elsewhere.

A finding for Appellee will facilitate another practice
related to sabbatical leave entitlement. In the past the Secretary has
advised school boards that it is permissible for a professionzl employee
to qualify for a sabbatical leave fram one school district and be employed
oy anocher school district. Employment in another schocl district may
fall within the purpose of either health or study for which an employee
is entitled to a sabbatical leave under Sectian 1166 of the School Code.
Professional employees may enrich themselves professionally and benefit
the school district by teaching in ancother school distaict with an
entirely different student enrollment and faculty than their own district.
4 professional employee may seek restorative experience by requesting a
sabbatical to teach in another school district where tensices may be
less. Permitting school districts to hire a teacher on sabbatical leave

for a limited duration will parmit th:is practice.
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For these reasons, we find for the .  »lliee School District
ard hnid that Appellant, a tenured professional employee on a leave of

absence from une school district, is not entitled to simul®necusly

it

invoke <znure ights in = second school district.

hocoyr” Tiv. we make the following:

v
(<

Nt
S



ORDER
AMD NOW, this 1Cth day of Septerber , 1879,
it is hereby Ordered that the decision of the Board of Directors
of the Tussey Mountain School District not to reinstate Appellant,
Patricia Brumbaugh, in the position previcusly held by her on a
a_firmed and the Appeal of Patricia

one-year appointment 1s &

Brumbaugh 1is dismiszsed.

Q L () y:\\,C G lae

Robert G. Scanlcn
Secretary of Education
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DEPARTMENT OF EDUCATIOHNM

Mar jorie Brennan
Appellant

V. : Teacher Tenure Appeal 7-79

Berwick Area Schocl District
Appellee

OPINION

Marijor’e Brennan, Appellant herein, has appealen from the
decision of the Board cf Directors of the Berwick Area School
NDistrict, dismissing her as a professional employee on the ground

of persistent and willful violation of the school laws.

FINDINGS OF FACT

1. Appellantu, Marjorie Brennan, was hired as a professional
employee of the Berwick Area School bistrict on August 1, 1967.
Exhibit - Professional Employee Contract.

2. Ms. Rrennan is certified to teach elementary school:

kindergarten through sixth grade. N.T. 13, 14, 37.

3. Ms. Brennan taught the first grade at the Berwick Area

School Uistrict for many vyears. N.T. 35.

4. The first grade classroom where Ms. Brennan taught was

located on the first floor. N.T. 9, 38.
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5. Beginning the 1978-79 school year, Ms. Brenrnan was

assigned to teach the sixth c¢crade. N.T. 3, 7, 35,

6. Ms. Brennan expressc i concern about teaching fhe sixth
grade and indicated that the children were going to suffer. N.T.

12, 37. 5

7. Ms. Brennan's sixth grade ~lassroom was located on the
second floor, which effectively meant she had to negotiate two

stories because of the locat:on of the office and cafeteria. N.T.

9, 38.

8. Althouah Ms. Brennan expressed to her principair her fear
of failing down the stairs, she had no recollection at her hear-
ing of having complained about difficulty climbing the stairs.

N.T. 9, 38.

9. On Octoba2r 10, 1978, Ms. Brennan said she wasn't feeling

~ell and asked fcor a substitute for the next day. N.T. 4.

10. Ms. Brennan never returned to her teaching duvties.

N.T. 6.

11. On October 18, 1978. Principal Garrison sent Ms. Brennan
a letter instructing her to submit a doc “r‘s excuse to the

office ¢f Superintendent ..ook. N.T. 5.



12. In response, Mr. Cook receivsed a note from Dr. Thcmas

PS

Patrick which stated in its entirety:

7

Marjorie has been absent from teaching 10-11-"+ because of
severe pain in legs. Going to Geisinger Medical Center to
Arthritig Clinic 10/26/78.

Exhibit.

__. On December 6, 1978, Mr. Cook received a second note

from Dr. Patrick reading:
vargorie is beinc¢ treated at GMC with reports sent to me
Dr. Patrick. Diagnosis at GMC is bursitis in teft leg. Next
visit to GMC is to be 12/18/78. She may return to her work
s soon as pain is relieved enough to rasume full duties
as teacher.

N.T. 16, Exhibit.

14. Mr. Cook wrote to Ms. Brennan on January 23, 1979, and
February 7, 1979, asking for a doctor's excuse from Geisinger

Medical Center. N.T. 16, Exhibits.

15. In response Mr. Cook received a ietter from Dr. Dennis
Torretti of Geizinger's Rheumatology Clinic, which letter was
incorrectly dated January 5, 1979, but was actually sent February

&, 1979, as stipulated by the parties. N.T. 18, 22.

16. Dr. Torretti's letter states that Ms. Brennan was seen
in the Fheumztology Clinic in October 1978 and once again on Feb-

ruary 5, 197¢. Dr. Torretli's diagnosis was that she was "extreme-

Pl
[T 8
-

o
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17. Dr. Torretti's letter contains this conclusion:

I have geesr the patient on onlv these two occasions. In the
interim she has bes:n managed ov her private physician. Her
activities were nct restricted initially. From a purely medi-
cal point of view. I think she is ¢gu:ite able to return to
work at this time. It is conceivable that she might exper-
itence continued symptcms unless she is able to lose some
weiqgnt.

N.T. 18, Exhibit.

18. After receipt ! this report Mr. Cook wrote to Ms.
1]

Brennan i~ February 9, 1979, stating:

We have received a letter from Dr. Torretti, of the Geising-
er Medical Center Staff, and he feels that you should return
to work. Due to this response from Dr. Torretci, we would
i1ke to have a date when you expect to return to work.

N.T. 17, Exhibit.

1¢. Not having received any response to his letter of Febru-
ary 9, 1979, Mr. Cook wrote to Ms. Brennan again on February
26, 1975, ordering her to report for work on March 1, 1979, or

face dismissal. N.T. 19, 20, Exhibit.

20. Ms. Brennan received all corresponlience from Mr. Cook

cited above. N.T. 49.
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‘ried Yo Mr., Cook o letter

N 2 e I .
! I i1t LS 1

o3

21i. MS. fBreninan's dazghte
from Ms. Brennan on February 28, 1379, disputing his readina of
Dr. Torretti's letter and concluding:
"4til there is sufficient weight lcss and the
is sufficiently healed, it woul: be irmpossible
sctand the pain.

N.T. 20, Exhibzit.

22. Ms. Brennan did not report for work on March 1, 1979, or

thereafter., N.T. 19, 49.

~

23, Ry letter of Marcn 1, 1979, Superinter-ert Tcok riotified
s . RBrennan that her dismissal nearina was scheduled ror March
i3, 179, s=uating:

You will be charged with willful violation of the school

laws of the Commonwealth i that yvou are illegally absent

from your position and, hv this action, have abandoned your

teaching contract.

N.T. 20, Ex :brit.
24 . As of ~ptember 197 -, Ms. Brennan had 126 1/2 accumula-

ted sick davs wh. :h include - the 1897£-79 school year. N.T. 14.

25. From 2ctoler 11, 1978, throuah February 28, 1979, Ms.
Rrennan receiverd " salary in the form of sick days, a total

of 92 days. N.T. 71, 22.

2,
NS
N
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26.

Ms., Brenpan without pay pending the cutcome of her hear .na.

M.T. 22.

37 9

27, At Ms. Brennan's hearing on March 13, 1« only three

‘

witn=2cs5es testified: Principal Garrisocn, Super -tendent Cook and

Ms. Brennan. 7o physician or psycholacist was called te testify

on Ms. Rrernnant's behal” T, 1.

28. In a-ddition to t:. physicians' letters auc*ted above,

two others were introduced at the hearing. N.T. 41, 473.

29. Dr. T.C. Corson wrote:

This 1s to verify that Marjorie Brennan was seen in my
office on 3/7/79 with symptoms referable to menopause.

N.T. 43, Exhibit,

30. The other .etter, dated March 7, 1979, ‘as from Dr.
Patrick. It states that he saw Ms. Brennan on Oc.ober 20, 1978,
at which time she complained of headache, a lef{t sciatic type
of pain, pains in her ric¢nt ankle, and pain in her legs. He obh-
served her to be upsc¢t and nervous, and prescribed a tranqguilizer

for her anxiety. Her next pertirent visit was Maurch 6, 1979, at

which time she was also vary nervous. upsct, and depr-ssed. and
l ’

—

1
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complained of %errible heariaches. There (s nc mznt.on of leg or
arkle problems at this wvisit. The lette concliudes:

I sincerelv helieve =hat bezause of her somatic complaints,

413 because ~f her emotional p.oblems, her value as a teach-
er at this .mmediate time would be questionable. It would
eem to me that a leave ~f absence from work 1s indicated

t this time. This would give her the opportunity to care

> er problems, and return a healthier and better adjusted
n

A 42, Exhibit.

31, After the close of testimony at the hearing, Ms.
Bresrman's attorney submitted & letter tc the School Esard and
Mr. Cook =king for a sabbatical leave of absence for nealth rea-
sons for the 1979-1980C schcol yvear and to consider the remainder

of the 1278-1979 school year as sick leave days. N.T. 52, Exhi-

bit.

32. Ms. Brennan had not previously asked for sabbatical

leave for either the 1978-1979 or the 1879-1980 school year. N.T.

43,

3%, O WMarch 21, 1979, the Board of Directors of the Berwick

Area Sctmnl District voted to dismiss Ms. Brennan, concluding:

Tr+ . the failure of Marjorie Brennan to report to ner sixth
¢ ie teaching assignment at the Forteenth Street elementary
pbuilaing from March 1, 1979, to March 13, 1979, constitutes
a persistent and wiilful violation of the school laws of

)ﬂ
NN
- -
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tr:s Commoernwas- ' t» in that her absences from nor Learthinag
position o o dutvies from Morch 1, 1979 ic rch 17, 1e72
wer<e 7. _ut legrl cause and were unexcusr

Decision of the Beocard, Conclusion of Law lio. 4.

34. Ms. Zrennan filed a timely irpeal with the Secretary

i

11y alleginc that the facts {id not support

oy

of Education essenti
the ‘iismissal and that the District acted unlawfully by fail _ng
to her requests of March 13, 1979, for more sick leave

1

to respond

and a sabhatical. Petition of Appeal, Statement of Grounds for

Appeal.

35. As vart of the appeal nrozess, Ms. Brernain tock the
depcsitions by written interrogateories =f both Dr. Patrick and

]

Or. Torretii.

3. 1 his deposition, Dr. Patrick stated that he is a spe~
cialiszt i family practis» and that his examinations of Mrs.
Brennan were primariiy 1nter-rogatorv. Deposition of Dr. Patrick,

pp. 4 and &.

37. Dr. Patricik also stated:

Jasically, her treatment for her arthritis and her leg
pains was at the arthritic clinic at Geisinger, and

I saw her because nf her 2motional problems and her
depression and her tension headaches . . . Deposition
of Dr. Patrick, . 7.

Mo,
A
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s8. Although Dr. Patrick offered his opinion on the effect

of the second flocor assignment ori Ms. 3Brennan's leq opairns (for

which he wasn't treating her), at no time did he unequivocally

ctate that she could not handle this assignment. Depcsition of

Dr. Patrick, n. 9.

39, In his depositior., Dr. Torretti stated that he is a

sub-specialist in the area of rhaumatology, &and he reported an
extensive physicai examination of Ms. Brennan's lej problems.

£

Deposition of Dr. Torretti, »p. 5 and 6.

40. Dr. Torretti, stated in hi: ‘leposition:

It is conceivable that the climbing of steps might cause
some increase in s/mptoms with respect to her ankle pain,.
but on examination, mobility of the ankle was well maintain-
@d, and there was not any major restriction of motion pre-
sent. The knee pain that she was experiencing appeared to

be self-limited and should not represent a chronic problem
tnat would permanently impair her function as a result of
climbing up three flights of s~ 2ps.

Deposition of Dr. Torretti, p. 9.

41. At no point in nis deposition did Dr. Torretti offer
the opinion that Ms. Brennan was uniable to return to work. Depo-

sition of Dr. Torretti, pp. 8-10.

DISCUSSION
This Appeal presents two issues:
A) nDid the facts support Ms. Brennan's termination?
R) Di;d the Poard act unlawfully by failing to responid to

her requests of March 1, 1979, for more sick leave and a

sabbaticai?
143
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In her ‘ief and at oral argument on Appeal, Ms. Brennan

attempted to raise a third issuve:

C) Did the District err b. ceasing payment of Ms. Brennan's

salary prior to conclusion of a dismissal hearing?

A. Evidence of Persistent and Willful violation of School Law

Section 1154 of the Public School Zode of 1949, 24 P.S.

provides for the payment of sick leave for teachers

V—t

§11-1154

at the rate of tén days per school year and allows for the accu-
mulation of unuscd sick leave. It further states:

The board of school directors may require the employe to

furnish a certificate from a phvsician or other practition-

er certifying that said employe was unable te nerform his

or her duties during the period of absence for which compen-

sation is required to be paid under this section.

It is abundartly clear that Ms. Brenran willfully and per-
sistently failed to provide a disability certificate tc the
Beard's agent, Superintendent Cook. Her regular physician wrote
on October 26, 1978, and December 6, 1573, stating that she had
leg problems for wnich she was beirg treatel at Geisirnger Medi-
cal Center. Quite reasonably, Superintendent Cook wrote to Ms.
Brennan or: January 23, 1979, asking for a certificate from
Geisinger. He received no response to this request. He renewed
his request in writing on February 7, 1¢%79. In response, he re-
cejved an unequivocal statement from Geisinger's Dr. Torretti
stating:

From a purely madical point of view, I think she is quite
able to return to work at this time.

14, Ly



Mr. Cook then wrote to Ms. Brennan adgain, this
time on February 9, 197%. telling her of Dr. Toretti's
conclusion and askin¢ wihen she would return to work. Not
having recieved any reply to this i~tter by February 26,
1979, he wrote to hexr agair on that date ordering her
to return tc work on March 1, 197§, or face dismissal.
Although Ms. Brennan wrot2 back on February 28, 1979,
stating her own opinion that she could not return toc work,

she did not submit any medical certificate to that cffect.

When Ms. Brennan did not return to work on *arch 1,
as ordered, Super .ntende-*“ Cook suspended her sick leave

pay and nectified her of her termination hearing.

It i. important to note what mathters are and are
not at issve here. The gquestion is wnether Ms. Brenna: 's
absences from work from March 1 through March 13, 1979,
were lawful. It is not material whether subsequent medical
evidence might have supported her claim of illness; the
School Code places on the teacher the obligation to provide

medical certificates of ongcing disability.




Ms. Brennan simpliy faiied o ccmply with ner superinten-
dent's lawful request for a - .3ability certifiicate. Her contin-
ued absence from work after having been given over five weeks
to produce such a certificate caonstitut<s persistent and willful

violation of the school il1aws of the Ccmn.r.wealth.

Furthermore, as conceded by Ms., Brennan's counsel on
appeal, the rcecasonable reqguest of &z superintendert may be viewed
s school law for purposes of a persistent and willful charge.

Br:ref on 2pp=al, p. 15. See Caffas v. Board of School Directors

e

of Upper Dublin Area School District, 24 Pa. Commonwealth Ct,

578, 353 A.2d 898 (1976), Stroman v. Secretary of Education, 7

Pa. Commonwealth Ct. 418, 300 A.2d 286 (1973). Superintendent
Cook madz a reisonanle request of Ms. Brennan to return to work
after having given her ample opportunity to obtain a medical

certificate, ard she did not comply witihh that request from March

Ms. Br-nnan argue: ‘hat it was unreasonable for the Board
to relv on the medical findinas of Geisinger's Dr. Torretti be-
cause he had onlv seen her twice and Dr. Patrick was her regu-
lar ‘.hysician. This i3 unpersuasive. Dr. Patrick's earlier cer-
t:ficates indicated that her continued absence was due to leg
preblems which were being tr~ ted act Geisinger. Accordingly,

-~ )

Geislinger was the best souros 7 rmation about ‘hos ~ro-
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ciems. Fecause Dr. Torretti was the treating ohvs:cian for zhe
only oroo:er that Dr. Patrick had certified, it was entirely

appropriate £or Mr, Cook to ask for and rely upon hls op:nion.
Furthermcre, . rm g letter of Marcn 7, 197%, Dr. Patrick also
reported onlv “wo pertinent visits by Ms. Brennan ‘uring the
school year. .ae of wnich occurrei after her notice of termina-
tiorn. As 1% _u:r.-l out, Dr, Torrett: had seen 5. Brennan twice
for this problem. whereas, as of Ffebruary 1979, Dr. Patrick nad
onilv seen rer once for it. Whereas Dr. ratric¥'s examin on o owas
“arimarily interrocgatorv", Dr. Torretti reported an extensive
examinatior.. Alsc, Dr. Torrett® is a sub-specialist in the ar-~a

0. rheumatoliogy, whereas Dr. Patrick is in family oractice.

Ms. Brennan argued at her hearing ara on appeal that other
medical prohlems--high blood pressure, depression and menopause-—
warranted her continued absence from work. These arguments are
both irrelevant and unsupported. They are irrelevant because

it is the teacher's duty to supply a requested medical certifi-
cate supporting her absence and this is what she failed to do

in a timely i ashion. A teacher cannot simnly disregard the clear
language in Section 1154 of the School Code requiring medical

certification, disregard her superintendent's order to report

to work, and tren afterwards try to justify her absence.

147 -



Tooome srauoeonts are unsupperted in ©f L ne physician clear-
Iy state at any <ime tnat Ms. Brennan was unable to perform

C“er duties durinc ner period of absence, as mandated by Section

Accordingly . we find fhat Ecara conclusic S
Prennarn was absent unlawfully from March 1 throuc. Ao .3,
i%7%, s £ 1y supperted by il svidence.

cezuests for More Sick Leave and Sabbatical

jas

s. Brernnan araues that the EBoard "acted unreasonably and
irr violation of the iaw by ferl.ng to respond to Petitioner's

reguests to use accumulated sick leave, to be granted an unpaid

jeave cf ahsence or tc taxks a sabbatical leave."

{

leave cf ab-

N
-
@]

The arcuoment for more sick leave or an np

sonce zimply ignoras the 7 ot that the Boar? found that Ms.
3rennan had not fulfilled her statutory obligation o mrovide
medical certification of her need for sick leave. Thus, the

ioard's decision did effectivelv znswer, and proverlv den s the

first two parts of her request.

As to her recuest for sabbatical l12ave, Ms. Brennan's attor-
ney conceded at oral argument that, "There are ceveral cases

that 1nd..ate The Secretary does nct have Ui, authority to order

15,
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rhat . ocz21' . NL.T. Oral Argqument, p. 18. This is indeed settled
case law rarticulariv where, as here, the Schocl Board has not

ruled on the issue. Commonwealth, Cepartment of Education

Ve

Oxforcd Area School District, 24 Pa. Commorwealth Ct. 421, 356

A.2d 857, 862 (1976).

T. Cessa*icn cf Sick Payv Pendirgy Hearing

s. Bremnan argued in her Brief on Appeal anc at orair argu-

S

ient tnat it was unlawful tc suspend her sick pay from March
nnotice of nearing) to March 21 (date of Board's de-
cisioni. Ever the most liberal reading of her Petition for
Appeal fails to reveal that that i1ssue was raised therein. Nor
is there any - indication in the record that this issue was raised

at the Board hearing.

The Department of Educations Teacher Tenure Hearing regiola-
cicns require petitions of appeal to contain:

(3% n statement of the isswes presentr~d (anc')

{4) The relief requested by the appellant.

22 Pa. Code §351.3(3) & (4)
Accordingly, this issue has n. been properly raised on appeal.

M-vertheless, in the interest of administreative and judi-
cial economy, we note that Ms. Brennan's position on this issue

iz not meritorious.

e

)

.
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In support 7 er no:s on, Ms. Brennan cites the unreport-
ed decisicon of the United States District Court for the Eastern

District of Pennzy/lvania in Ashlie v. Chester-Upland School Dis-

trict, Civil Action N¢. 78-4037 (*zy 9, 1979), which held:

~Iter Skenan, the procedural due process rights of dis-
charged teachers and professors require the protection of
nothing less than a prior hearing. Therefeore, to the extent
that Pennsylvania Local Agency Law permits the dismissail

of a public school teacher without benefit of a prior hear-
ing, ¢ 1s unconstitutional. It remains to determine, then

what is -~o be done about 1t . . . Since Skehan compels a
pre-terminatic: hearing, plaintiff must be returned, as
nearly as is riracticable, tn her status prior to dismissal.

This means, at the minimum, reinstatement to a suspended
status with back pay pending the outcome of the school
board hearing. Slip Opinion at 4, 7.

Even had th:is issue been properly raised on appeal, we

would find the Ashlie decision inapnplicable for a number of
reasons.

.

Ms. Ashliie nad been prevented bv her schooil 4district from
returning to work; whereas Ms. Brennan refused to return to work
and failed to procure a proper medical excuse for tinis refusal.
Thus, the issue here is whether a teacher must receive sick
leave withcut complying with the statutory requirement for re-
ceipt of 1t, not whether a teacher may be barred from working
wilithout pay pending a hearing. Since Section 1154 sets forth
a specific requirement for obtaining sick leave, and since Ms.
Brennan did nct {1:ifill that requirement, she was entitled to

no more 2R1ICK leave.
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In addition, Ashlie 15 inapplicable because Ms. Ashliie was

dismissed without & prior hearing of any sort; whereas Ms,

Brennan wzas suspended prior £to = full hearing on her dismissal.

@]

For the foregoing reascons, we would have declined to apply

1 Ao
nis Lelnl,

the Asnlie rationales retrcac:ively %o March 19732 in

even wers thnls 1ssue prop<srly raised,

Locordingly, we make trne folinwing:
AHD NOW, this 24 day of  Acpust , 1981, it is ~eny

Ordere=d and Decreed that the decision of the School Roard nf

the Berwi.ck Arsea Schooi Listrict 2dismissing Appellant be sus-
tained on the grour. i gearsistent and willful violation of the

Schocl Laws.

Robert G. Scanlon
Secretu~v of Education

"
Ny
-
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DEPARTMLNT OF EDUCATIUN

Vel

James Pooeavior, Jo. ., :
Appelliant :
V. : Teacher Tenure Appeal No. 8-79

irniontown Arwa School istrict,
Appellcec
Jusee o, Weaver, Jr., Arreilant horeip. hae appealed from the
decisicn of the ¥ .ard of Dircectors of the Uniontown Area School Tistrict,

lovee on the syound of dmmerality.

P

dismissing him as a proicasional ¢

NDINGS OF

hired by the Uniontown

Area School 1 istrict on September 3, 1968, and was a professional «<mployee
of 1hive District teaching tihe fifth grede at the Menallen Elementary
Schivol oo Line trne of the wnesdents Jin August ] 15, Lo Qils suspoension
without pay in September 1978, Tir. 2749, 280, 705, 700,

2. On September 5, 1478, Uniontown Area School District Super in-

ndent Dr. o Jnw G, Elicley veceldved o phone call rens Menallen Blement ary

PO N

e
~

Schooul Principal Nick GCalic informing him that James P. Weaver, Jr., had
H i) ¥ 3

becn invelved in an dncldent in date Aupuoct 197680 ac the Bon

nmientoys Mall whiich had led to Y. Meaver s

Store in the

Tr. 280, 440.

O
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ie had heard of

3. Principal Gal

clelock radio newe.
regardin, it and r. :d about it in thz newspaper.

4. Prior t¢ taking any action
received ¢ call Irom a parent saying

the "incident”

on the eleven

Subseq: tly he -ras visited by a State Troorer

Tr. 476, 490.

rcding =zppellant Weaver, Dr. Elicker
that she represented most oi the

i the children in Mr. Weaver's class, and that they intended to

taken in the matter.

withdraw their children unless some acticn were
Tr. 781-2u_.
5. Princips” Galils fved “ne calls f
Chat he weo golng Lo do with My, Weaver. Oac stated that, i something
waan't done, they wor sing to take their kids out of Mr. Jeaver's
roon surocalls wele received after Mr. Weaver was suspended.
Ty 4 d77, 79, 490-7493.
o, Super cdent ElM tker conducted ar investigation which censisted
(€
{a) Lore e of the Bon Ton Departwment Storo;
I GO R AT
() Spealking to a s ,owuaras Tr, 455
fod o Froesking o hoe € clice; Tr.o 456
~d} o Speakiug by veleph e N izt Magistrate Parkor;
Tr. 406 and
(e On Soptuasber L, 1570, g with James Weaver, Jr. .
Pls osdttorney, James Weaver  Sr., oawe two PSEA 1opresentatjves;
Tr. 280, 281,
7. At the mocting held September 11, 1678, apy lant Weaver
rnowiodoed that he " -d been present at the site of alleged in " lent,
that he recelved aocuneons and a {ine wao paid,  Tr. 292,

Q 153
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8. un September 12, 1973, Superintendent Elicker sent Appellant

rcaci.oir's Exhibit D, telling him not to report tI work

X 1T e
weaver & letter, 1|

ir~ident at the Bon Ton Department Store. Tr. 287-288.

ER On September 14, 1978, Superintendent Elicker sent Mr. Weaver
& letter, Tcacher's Exhibit ., telling him that he would recommend Mr.

Weaver's termination to the Board of School Directors and that Mr.

to Y C
nel to repert to woerk, pending further action by the Board. Tr. 288.

10. Superintcendent Elicker's decision to suspend Mr. Weaver

without pay was made on the advice of counsel, Mr. Herbert Margolis.

-3

i
N
o
\O
e
\D
o
I~
u
I~

11. Supcrintendent flicker contacted Mr. Mavgolis oy telephone on
I B T

Loptember 5, 1678, to find cut whether the School Code would allow him
t- suspend Mr. Weaver after his arrest and payment of a fine for disorderly
conduct. 7This was the exteat of Mr. Margolis' advice to Dr. kElicker on

he matter prior te the termination hearing. Tr. 463, 460, 454.

12. At Mr. Weaver's hearing, Mr. Margolis sat with the Board ond

N

{reguenily acted as chairpersen and ruled on procedural matters.
i3, A ¢ . We. ~'s hearfng, tae administration's case was presented

1

Wt

iam .. '~deliffe, hired by the !»ard fcr this purpose

by atterney
pursuant to a mof on w.n on Sepiember 18, 1278, Minutes of School

Board, Sopiember 28, 107,

14, Alt v a0 oo clis offc W1 to testify ¢s to the extent of
his prior conve. & ¢+ t cyerince oat Elicker, M. Weaver's attorncy
did not call him o o0 v 477,

154
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ted September 19, 1978, the Uniontcwn Area School
sed Mr. Weaver of the board's resclution of
the ¢ifect that he had been engaged in immoral

Lis contract be terminated, and setting a hearing

7a The letter quoted the folicwing statement of

bout Friday, August 25, 1978, in and
.1 the Uniontown

Depsromen’ Store
acs o vou acted in a peculiar and

emplove of that
followed her
duties, ond

{uarale

v ounduly

around

vou made

rude and
o)

tend at o or near vour

wming her duties, and t .oat
wide and obscene gestures

Or pear voor gonite and laid do
coceeded to look up her drase.

conions reclied aforesaid,; wour

Nl
SINES ol cerved by the public,
- .- - « ., Ty -
iy Youry moras fiioess Lo

in the Imiontown Area Conoold
R 5

oo it ol 2.

INUgdNC

wrsococd e wtobesr 25, 1078 ir. 17.

Ying commenced o Qotober 23, 1Y7E, the administra-
ade T e, moved that the daves in the Doard

he wueinded Trom Priday and Saturday, Aupust 25 and
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18. Mr. Weaver's attorney at this stege cof the hearing, Nonald
inuance <o that he could prepare a defense
baced on the revised dates., Tr,

19. Mr. Watzman' tion to continue was denied on (he btasis tha
the September 19th lctter §:  .ited that the churges occurrcd oo oor
about' the dates specified. Tr. 11-12.

20. The motion to amcnd the date of the charges was granted.

21. The Wea .- hearing included sixm d. 0 testimony (Ccteber 23,
1978, November 21, 1978, November 27, 19Y:i. Jjanuary 8, 1979, January 9,
1979, and January 10, 1979), a view of the . n Ton Department Store on
January 10, 1973, and unrecorded oral argument by counsel on 4April 16,
1979. Brief in Behzlf of Uniontown Arez Scheol District, p. 6.

22, Tec¢ “qv at the hearing focused on YMr. Weaver's activities on

Thursday, Au, , 1678, and ¥Fridav, August 25, 1978.

23. Substantial, ¢ lible, unbiased eye-witness testimeny by a

security guay and the Scecret of Fducatlon hereby {indo
that on the evening of Thursday, August 24, 1978, MWr. " caver, in o
L ubllic place, the nen Toun Department Stere of che Unlontows Mnll:
(1) - hhed his fovears and hoend on the Trent
o his body In o the . af b P Looparts, having

A creetina in the nroceas, oL 270 28,0 71, T3

(2) continualiv watohed ¢ female ole

ERIC
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{(4) then ~as chased out of the sture to the

parking lot whi : he drove away in a yellow Mustang.

{r. Weaver was driving his wife's vellow

N
Pal
oS
P

02
-
n
T
38
o~
s
’-_J

O
~1
(6]
-
e

182
8]
r
i
[és]
r
v
Go
3
I
~
3
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25. Substantial, credible, unbiased testimony by another security
guard and a salesgirl indicates and the Secretary of Education hereby
finds that on the afternocon of Friday, August 25, 1978, Mr. Weaver
returned to the Bon Ton Department Store, Tr. 152, 303, where he:

(1) crossed his legs and placed his fo: arms

in the arca of his genitals, Tr. 216, 277;

(2) reccked up and down from hi: heels to the

balis of 4is feet while he rubbed his onitais

o
[
=~
(3%
I~
~d

-
L2
[
[
Lo

(.
N
“
(9]
ba
(@3]

a display table, Tr. 163,

(3) got down on Lis hands und knces, 100,
167, 255, 325, 406,

(47  rabbed himselfl with both of his he just
telow the Jv arca of his pants, Tr. 310  .87; anc

(5) lay flat on the {loor, stomach . .,

wiile looking up the dress of the salespirl. Tr. 208,
GLhy Gru-LE3, 426 and 427,
6. The saieopivrl was scared and of fended by My, Weaver's beln or .

27. 0n August 29, 1978, a neu-traffic citation against James P.

Weaver, Jr., was filed in the office of District Magistrate Harold

157 LS
ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

Parker by a State Police Troopcer. The charge was disorderly conduct.

The "nature of offense’ reads:

Actor fcllowed Becky S. Blair around the
fon Ton Department Store staring, at her,
ubbing his private area and two times

.
l1udid on the floor and looked up her
dress. Tr. 116 and Administrative
Uwhibit No. 3.

Sherrie Weaver, wife of appellant, signed for the citation on

August 30, 1978. Tr. 865, 866.

29 Appellant Weaver read the citation when he came home tha
cvening of August 3 1978. Tr. §US.

30, James P. Weaver, Sr o, father of appellant; paid his son's fine
for the disorderly conduct charges of $100 plus $26 in costs. Tr. 117.

51. Various Board members were absent during different parts of
! the transcripts of the paris they did nct

the nearina, but all reod
?

SO, A thounl Mr. Redeliffe submitted vequested findings of fact

UL Y
ond concinnion: of law to the Board by letter dated April 11, 197¢, none
were ever adopted by the Board.,

33. Rather, the Board mct on April 1.5, 1979, and took two roll
caill ovotes, as follows:
(1) "bave the charges or complaints against
James Y. Weavesr, Jr., been sastained, and doces
the cvidence substantiate such charges and complaints?'
The vete was seven yeas. one nay and on absent,
"iyector Joscph Giachettl wowved that the

“sional employce contract bevween James P. Weaver,

and the ndfontewa Area School Dictrict be
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terminated, that he be dismissed as a professional

cmplovee of the Un.ontown Sres School District, and

that this suspensicn by the Superintendent of the

Uniontcwn Area Scuool District, without pay, effective

September 12, 1978, be and the sane is hereby confirinad."

. .
~ a0 D% =z st ~ad A L 4 Tatta
vete was six yous, twe nayn z2nd one absent., Letter

=
jon
[

b
of School Board to Mr. Weaver, April 18, 1%7¢<.

34, Mr. Weaver was formally notified of the Board's zztions

!

letter dated April 18, 1979. L. tte. § School Doard to Veaver
e H b

R o

LApril 16, 1979,

DISCUSS LON

This Appeal presents four issues:

Did the admission of the discrderly comduc. iz
nder the decision of the school bLoard unlawful
and lacking in substantial evidcnce to sup; ort

the discharge?

Was fvpellant's suspensicn without pav by
the Superinrendent supported by substantial
cvidence ad proper upder tno school Code?

Was the appellant dent process of law
by virtue of the Adminietr late amendment
of th: chasges [iled again . :nd by virtuce

of tho post-suspension pre. eccings?

If the credibii. .y findings of a Board are
inmune from challenge on appeal, does the failure
of 211 c:hocl board members to attend each
hearing mandate that an independent review of
the case be undertaken by the Sceret :ry and, if
dous substantial cvidence exist vy sustain

S0,

~he charges

-

by



A. Aduiosion of the Disordorly Conduct Plea

T o R

Appellant Veavor aryues Lo

citation and pooment oL e i

fatho: pald the fdine, o0 Conviction ds drregulary and should not have
boeen int: qe

fothe o Siet Lo torious.  APpeilant odles no

fre that o SR citation nd pawve £ fire are . odable
Thoe oo Hi : nolo cort w v coumpoton
i
i coaring on ti . issue ol 3 Braler

v. Schrol joooop Al e o colih (r
453, 370 a0 (1) e T nilogizes the fotber s
DT xv"y P Tine teoa nclie o stendere oo, ws dees appolls , it o

paes NN - oot onoher ten e hwardap ool apreal are hore s
the ovon o ' the voiidite of o Zicorderly con :
N Lo

St - : the wiffdcvity oo not h ot

S P R PRy TN Do pted the schoeod dis Tet. oweve .,
SLods L : v Conbiad evidenee proseut. hecoral

Sithout relianece on the c.cation.

~

-
~
~
S
-

c oy civo Y0 tranaeyrint sy oot (\{'
SR ! Lrannarlipy }( T

ST i Do e o ity paard and 132 0 scerdpt pages of

Lot : - : Che obge ferim oo Lhat ool "L
3 . ’ . r 1 1. ~ M N M . -
Al R ol ! chavier | SLe P CepaY s !
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© vy abnormil, the School Bourd clearly had

ces Thet citaticn - on which to rely for dts decision.

Forthermore, @aostantial oo credible ovidencs: was

n val havior ot thi stove on Thursday, [ ogust 24, 1970 Appeliant
colemplos to estollish thel Lo ;oclocvhere.s Howavor, the w

¢rowlipons account o the ooour i cord who obzerred the Do

chasod Ils perpetrator (o o v g cuently :

Mr.o Weaver at the heaving, conrtlitutes credible and substantial ooidence

AVLY WAS LG pl on Whio

The Tchoel boavd vered to dismisy Aurellant for dmmorality wnder

Section 1122 of The Public Schwel Code of 103, the Act of fMarch 10,

104G, VoL, 30, as amended, 24 7.s. §11-11270,  In this coatoxt, thue
courts have consictently delaned torality ae Yo ocource of conduct ac
il feids the morals of the comaunlit RIS R anple to the vouth
whose ideals 2 teacher “s suppe «d o0 Toeoter sad ie o™ Tomn-holceo
School i Urao, 33 Pa. Coumonwoalth Gt 501, 510, 382 ALZd 162,

(1978). aAppelicat alleges that the School District's decisicen

;antial cevidence because the District produced no witnessces

-

laciked

N «d the mornls of the communily

stating that Mr. Weover's condues

S
and no testimony that he had entes d ~a ocourse of conduct. These
contentions are unsupportable botl legally and factually.

In Penn-Delco Schiool District » o Urso, the Commor calth Comrt held

1

a finding of corality will coi be disturtboed 1f "o reaso :blo  an

K

-~

arting reasonali. pht have reaches same decl ion reached the

Board." Pa. Com wealth Ct. ot "1, A4.2d ¢ 177, Todeed Appel’-nt's
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et o opj el ciles ten admivistretive and judiciol decicicns on
coucher tenur o i opents where evidence of contemporary moral standarcs
? AT lemnl o : o ~car linc of cases
SSRR NI
Aoant . P o LCli C zt the heariug on
tiois lfwuc. Eotn tio schcol principnit ~nd the district superintendent
roo ved phone callo from prrents inculr‘ng as te wvhat would be done

with Appelloant, cnd, In two cascs, threntening to remove children from

i oclnes 1T be were oot removoed. Also, the salesgirl who was the
Joct/victin Do "o behovior testified that b was scared and
efientod Byodt.
Poos Ly, doer ite Appellant’s assertion to Uive contrary, the School
Tol Indewcd near substantial evidence that Mr. Yeaver had entered

upon an dmneral course of conduci, not on eone, buc one two separate
necasions, Ausust 24 and 25, 1978.

“nosun, cven witheot wnatever proba..ve valuc was attached to

divorderly conduct citaticn, the Schcol Board's decision

Ly ¢l cvidence and cannot be overturnced. (See Seci.on D
for o drcussion of the zriteria for review of the evidence.)

B. Appoellant - 7 ponsion VWithout Pax

—
t
Q

f Peunsvivenia has cuplicicly held that a tencred

teacher ey o cuspended withoeut poay pending a hearing on dismissal for

iv...ral conduct. Kaplan v. School District of Philadeloiiia, 388 Pa.

136 ~.2d 72 (1957).  The Coust held that a superintendent hes ot

only tie: right, but the duty to suspend a teacher without pay i he

O

hinks hat o : SR Tothe ctoodents in oa teacher ' ¢ 7ona would

ERIC
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t Z19. Cfupcrintendent Ulicker

aiter Lo ncotione o ormavizod din Finddnpe ol nct UoaL 2, 3 and 4, surcely

. .. ) . - PR |
ad Lullicaent jroo Lo e oconcernce for the welfare of Mr. Veaver's
students 1o warrant nls Temov tre the classroom.

Ju redlance upon th Y, past teaciner tenurce appead decisions
boove npheeld the right of a super . crendent to suspend o Leacher without
Ty pur 5 oo hearing. . ea Schonl District,
Poboas Do 2240 Troaddhidnger v T.T.x. Mo,

R A YRR R I S oo ites the veoont decision of the Untiod

Tlat for the FEoactern District of Pennsylvanic in
; HIR Civil Action No. 78-4037 (May 9,
I AN nze s suspencion v thout pav. The Ashilie decision
. Lo ! IR
Sroban, the procedural duc process rvights
¢1 dicchnrged teachers and professors require
L rotectieon of noo ing Jese than a prior
hearving.  Therefore, to the extent that
Pennsylvania Local Agency Loaw permi’s the
dismissal of a nublic school teacher without
benefit of a praor hearing, jt is unconstitu-
tional., IL remains to determine, then what
is tu be done about it.... Since Skehian
compal:. g pre-termination hearving, plainti{f
muct be returned, as nearly as is practicabl..,
to her status prior to dismissal.  This - s,
st the minimun, reinstatement to a sust. nlo
catus with back pay pending the outcome cf
the schio! ird heaving.  Slip Cpindon ot
4, 7.

oo o unnece ieary in the o context Vo appea. o determine the

conLimred varldity of Replan ofter 0 00 0 e Asbhbde Cae feoin--

puishable Tor oovoral v oasons:

O
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Tipght o these significe

' . . .
} ) . (SR ! (SN
- . - . i ey - o Vi -
I Lty i S WA
LU [CDUNS S
{ RN s - o =
N ~ e - - - - &
JO oy 1. P A P U
crinnit LatsGeor to pe T LDT h€
L4 - r -
- Tea v ~ "
wllpoutl pav, . Caver Waén Conlrontad

ie¢ found that there

(several weeks) between

tive of Avilic's alleged dmmoral conduct and

tcaching dut. -¢ in

“ivgooo L0 have been conveniently held

the Inczoant ¢cose, Supzrintendent Elicker

rainst Mr. Weawver

and vemoved him frowm the

1., 3978, dnsufficient

Sooradion o retroactivels to

without pay in the nstant ¢

b
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[ind
~

sy oviriue of the anendment en Oovober 23, 1978, ol
in the oo SiE “he doct ooher i formnl heaving o Lodd
it lie noed, & ONe :I‘é_;"l_L‘ Sorvineod The i “downd
rolod oon oubjocr Tons after hie had advised “licker that he
R S g

it iooore oYU th ue roccosgs dmplicaticons oI - s ion

YR R e R e ool MrL omwier e o cnd aru L ch
adiresced in the preceding seation of this opinion.

Az regards of the chargen o October 23, 1978,

of beth

a sl Mr, Weaver, o rirpucys that thi- nonstitus | oa vielation

Seection xoa7 of Ul ol Coae and duv process, RIRENE

unpe. o uwasive.  The courts have not requived the

1

notices ag criminal indictments.,

1

monwealth Co, 418, 300 A.d 310,

oy Education, 25 Pa. Cu

The original, v wwended notice to v, VWeaver, quoted in Fin sod
hao. 15, sets forth the actions and cootte o0 those actions for which

Mr. Weaver was ultz.ately terminat.d. 1t recited (het tney teok place

"on ~r about Friday, August 25, 1§73, Those dates

oye later o ndea
to August 24 and 205,

Coln Wil L Lae DUGTANL, eeed -oseos Do D T L0
i more serions and led te the disorderdy conduct charpgs o oast

In 2 similar situaticon, * e Commonwealti, Court has upheld s

dismissal where the v ice, as heve, was corvrect in part as to date: .

165 P
Q '
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Such substancial

cvideonee necenaary

justify dicmiscal Is Jdetermined by
whether
reasonably might have v
same decision reachoed by the Bonrd.

1 reasonable man acting
wehed thie

candd v, West Chester Srea hooend

iy, 23 Pastuvithe Do, 0
'd 895 (1976, It is o arpareat dn
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Ve io not believe, howoever, that is
vin the Sceretary’s power Lo

FE N vty e
JUAZnicar Yoepgareing

oL Chis witnoeos i

board. A.2d at w0,

JEOREI
Lhe Scovrotory of et Pin

altimate Tact fdndor 40 oo o
thiy nature ad v th ¢+ 0 giata
gocs the po o to detoernine the
credibility of witi. sues, (le
weight of thedr testinony ood the
Snterences to o bhe droaws therelroenm.

A. 2d at 159.

noence 1t HOT CTear whellior U 5 Creliary on dppod s uaust
a diom R RN e A T UT EE T T T D P AU vidonee
Poadlom GO LSO TAL UYL B0 el Lo B s tantdal o evidonee

on the Board's judoment of the cvedinility of witnesses (Denr-Dil

become the fact Dinder and dudge of credibility,
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rity guard

1978,

My

the

has proepounded no
ad swalesgirl weold Jie about Lis ~ctions

nor explained Lo or vhy his disorderdy

vis favher, ho paid it,  Given tiree, de

. Weaver's conduct {rom persons with no apy

weight of credib.- testimony supperts M.
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6 Cn Febrvary 76, 1%75, the / .-llant suhnitted a written report

Glen o Rankin stavinmg th- he Appellant was 111 on February 14

¢port prepared by Dr. Rankin was based upon infor .:tion

.
-
o
r

o

supplied to him b e Appellant's husband and rot up.n an examination
of the Appellant 1.

8. Subsequent o the subm:-sion of his repert, Dr. Rankin contacted
the schiool districe and retracted b.s regcrt. (N.T. p. 5).

9. The school district refused Lo accept the absence for the days
14 nd 15, 1979 and denied pairant of the salary for those
cays tu the Appeilunt. The district conside.el the absences for the two
darys to b unexcused abserces (N.T. p. 5).

10, In 1977, the Appeliant had applied fco personal days tc attend

nvertion in Celifornin. hich request was denjed bv the hool

on
o
b
]
@]

dictrict. The Appeliant did not artend th  convention (N.T. p. 9.

il. The Avpelliant reguosted sick lea - davs for Februanr: 14 avf 15,

uec she assunec that a request f-or the use of personal day. would

—t
N
~1i
L
~

v

i

¢

azain be denicd LT. pp. 9-10).

>

2 Ac o the Appellant . znd not denied by the School

Distrl t, wno cevmulated st c=Tive =icl ‘eave dovs, four personal

Feur persinal dave Crosited to her retivement (N.T. . 10).

4

130 The Appesrlant was sut fevin, from a chronic s nus condition with

cnds End oeve peon for Logt of the 1978-197% wchool term

14, The Appellont requesto] a dector's excuse for her absence on

February I4 and 5, 197¢ because of Ler ailments (N.T. p. 10).



“. : s L vz 10 T he schocl ER I o tne
Lppericnt of ler oorosce dils ;2 professicr :rpter 2 on the
grounds ol 2ilc and sersicient and willful violatiorm oo the =scnnol
laws.

5.0 4 hio ng befo tha zs honrd wos held oo March 27, 1979,
Cn Foril 0. 1675, the schr o ovard wveisd o d7smiss tne Appellant as a
T -sgicnal z2mpl

L. Dy letter .o ) 7. 1790 ¢ appellany appealed her dismissal

o the O cetany f Tdgcocic
Loer datel Maw 22, 197¢ Che 2llant filed a Notice cf
Tntentior o uffer Additions) Testimeonw with the Secretary of Educatior.

te Appellant cought to offer

ti - Bethe

im0l Directors of

testimeny of the Lchocl superintendent of the
testimony of a teacher in the scnool district

16. On June 1, 1979 the rcquest made by

testimony was denied by the Do artment of Edu

fiidavit ‘n 7 th

an

[W)
—

pellant submitted

edditi-nel testimony c¢f sne of the witiesses

viously denied by th: Department cof Education

20, A hz2aring wag held on October . 19

appcint. oy the Secretary of iducation.

DISCUSSION
.

Immoraligi

In its statement of charges dated March

che testimony of 2ll nemlirs

Park S-hool District; the

i

school district; and the

Aprpellant to take additicnal

cat_on. On June -4, 1979.

.t support of the taking of

listed on the request pr -

79 beforz a heaving oifficer

17, 1979, the school district

Jjiste: the following three events to supporc the charges of immorality and

(VY]

O
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nntatL o

procide
as -

oz “ia ¢i the alnoo .l s (2, ppelliead’sz
vd o nnfunne TTo -svoom on Februar: 1o o.nd 13, 1079,

i’ ane s s Telse report ¢ ewc.sel absc.ce for

Vo 1L, Tl 2 e submicsi.n of a false and 1. L
Seaicians Sirze T : e on Februa-vy ~4 and
irst chars - made by the Jict Jcuo. whii, the unzuthorized two

day absence of the Anpellant Irom ber <uties cannoc, as a matter of law,

he basic for a findirng of dmmoer . it Immorality has been doefined

cours of conduct as offends the morals cf th- community and is

bad «.ample to the youth whose ideals a teachsnr is supporscc to fostar and

o elevate'. Hervsko v. Mount Pleasant School District  3l5 Pa. 369, 2,
{1939). The Tailure to report to the lassro - 1 two

dus a
anc G

false repo

excuse.

in the cas

... that ca-

the reascn

working "n

Lo teaches

foliows:

ERIC
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nd of 1tself, cannot be said tc c’fend the morais of tne cormund

. & bad example : the Appellant's students.
cmad 2t charges with che Appella.'s submission of a

rt of excused abseace and her procurenent of a false docior's
n miny respects the present case poses the same questicns decidec

-

¢ of Appeal of Barton Howe 77 Toaacher Tenure appeal No. 26¢.

5o, the Appellant submitted an absentee slip liscin~ illness .
for his irability to work on two days. In Fact, the teacher was
a department store on the two days in question. 1In reversing

v's dismissal on the basis .. immorality, we concluded as

We believe that the Board has acted in 2+ manner
reasonably harsh in view of the circumstances. I
view of the fact that the Appellant was an e¢iht yoar
veteran with a reccrd previously above reproach, we

174 g
L f g
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i d Voot
~ie stude - -tenc~hey velati.nship. In this cooc
thwere has _een 0D 1s e¢staeblishea bet.zen

L tcacher's act P the Appellant’s
fitnass to teach. for we reverse L
dismissal on the charge: of imnorality.

Cn .roeal. the Commonwealth Couvt reverso< the dec s.on of ke

Seoroi. o pecause of the Secratary’'s idmproper re-o - Luitio. of the

crudit T1Vity of wirncsses. Beard of Schos! Dirvet

Scheol Distriet v. Barten Hows, TTT, 389 A.2d C214. Fa. Comm Ceg. 7

{".975). The teaher 1° the Howe case srguce on ther the sSecr

had ¢ neloded as o mattor of iaw that the troacher s conduc” did not e

to immoral “i: powever, the court dismissed tue teacher’s argnmen: hecause
S cretary s o.inien did not plicuci state b the cecivetr 4id zot

- - A -
na.ter of law .

_his oplinion we conclude “hat th- teacher's conduc  did noc amount

it

to Zmmora.itv -3 a matter of law. In resching this deter. nhation, w2 have
not re—cvalua -d the credibisdt of the witnesses but have acccepiid
= T

¢he st pulac.d fo ©s read Into the rocord of the .caring below. TIn the

present case, the Appellant had acc lated ¢. sick lcave days, four

personal days and four porsonal days credited to her . -tirement. There
is no evidence in the record that the Appellant abused her sick i« ¢ ana

personal leave privileges. Tndeed, the number of accumulated siack leave
and percnnal leave davs leadse to o " iference that the Appellant did not

have a cory of c..:nteelsm.

175
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SN .o h Lo - il [ oL
sndoniog, U onduct o - [C we fool, coer, L Y L
r N S - Vom e Yy - ’ .
o s RN o severe lorr < Loment. A dll on
R mmor RS nostis hich ¢ ool owild
bear throughe .o vrefeseicnal (oreer. b 1wt fecl that the conruc
cf the Appellant amounted to dmmorality ac : has been dueidned o
the courta, , W vse the Iiidirs . immoralitv made bv the
£-hool peard in uis
B. arl W
AT o the hoaring held o this arpes. befc a heavIn: clhamis npointad

Swo_setary of Fducation, the soliciter {or the school dierrict s.ated
nat the ingz of the osoard o icerning the Tismissal of the Appcllant

:1ixs In adcition, the olicio

the g culoscod Tacits, iU 5s o Sermic o thot thoere was no basis (or

the chorge of rersistont - S11es sdolation of the sciicol laws.

st . cments absrve appear on the record o the

tho scniool bour.. the &7 isgal ¢ 7 thae mersistent and

wa DTl sation tne sch -7 10 cnarge does not appear in the record
of the = v i boa i wring submitted to the Secretarv of Education. In
fon on T Lovise scl.eol boards that their mo atees in Dersc el
actions shoul. -learly - ~te the statutory charge ujpon hich their fina]
vote is bosed.
Because the bourd's attovney b clearly stated *- charge ui

persistent and willful viclat: .. was not supp . ted by Lae boiard. Lt is

O
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cad U : . ¢ crt ool Ta i
oot e o &ooour

nbodd v Al B ~f a € ; Wi i3 Uy the ueo of twee odave of
sien ave Lo 3 in hie L7 Lo ~
s g O ;oA clod ot o Tt en Coe noache N RNL AN v
withh a ot iL. 0 The tourn SO ud Lhes ot A 1t - T
def ot ac o act Carricd on - i cd i time -

scrics of individell o anua

Tiothe prec s - . oUi e e re o guopalsine the chorte o oresTtent

end - wlovict Tothe oL lawe acoursed on only one nocasion.
TUoose events coth sEion O falne TCDOYEL © xcusaed absenco o ad
th submiss: ¢ & false phrs IDUS Becese the occur~d

w110t violaolon o the school laon

i rd event listed bori o rd to supportc ¢ ociarge of

pe:sdes : d willt:: violoticn of the sch. .i laws weas the Appellant’e
stsence . . school of Yebre.oy 14 o3 15, 187%. We do not fecli at the
Aprellant’s aber e from scheol on these o »c amounted te pc -sistent

and willful vieolation o. 1. school ‘«. Prior to h-+v . sence from school,

that she would not be present

[
8]
rtr

M1t notif T 4 rthe oeohiool distr
fro- he =~eaching duties on “ebruary 14 and 15. There s rno evidence that
th. school dicrrict ever informed ' e Appellant prior to Fr' —uary 14 that
she ~~uvi: ;...t be absert on the days 1In question. Upon her return, the

Arpella.. applied for the use 3f sick days instesd of aveilable parconal

legve J~ve hecause her request to use personal leav. ' .y;s to attend a

177 I
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Tin Lnhnis case we o Nct see
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e
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O
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™
15}
o
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.
rr

for New Orlexns, the

Appt Dinal ey Lea Lin strict that sne would n~t he present for Ll
] qut.es I wry L6 nd She wves in ~ i

nes ghe noct sil.owed to be absent on the dayvs ir gurstio

S uen ol oneiances, we ncy. .e thaot the Apnellars uid not willfiul’-
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF EDUCATION

ROGER J. MORGAN,
Appellant

Teacher Tenure Appeal
NO . 12"79

Ve

ALTOONA AREA SCHOOL DISTRICT,
Appellee

5 so 60 00 o0 40 e

OPINION
Roger J. Morgan, Appellant herein, has appealed from a decision of
the Altoona Area School District dismissing him as a professional

employee on the grounds of immorality.

FINDINGS OF FACT

1. Appellant, Roger J. Morgan, is a professional employee of the
Altooha Area School District, having been continuously employed as a
teacher since the 1961~62 school year.

2. On or about May 3, 1979, Appellant was arraigned on varioﬁs
criminal charges, jncluding involuntary dsviate sexual intercourse,
indecent assault and éorruptiné'the moréfs;o;'; minor.

3. Appellant wés given oral notice that he was placed on suspension
without pay on May 3, 1979.

4. Following a preliminary hearing, Appellant was boimd ovar for

court action on the criminal charges.
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5. On June 28, 1979, pursuant to provisions of the Public School

Code, Appellant received written notice of a dismissal hearing to be
held before the Altoona Area School Board on July 11, 1979.
6. Said notice referred to the recommendation of the Administration

to the School Board that he be dismissed as a professionél emplovee of

the district based upon a statement of charges attached to the letter
which concerned allegations of sexual abuse made against him by seven

(7) of his sixth grade male students charging crimes of corruption of
minors, indecent assault, and, as to two of the students, involuntary

deviate sexual intercourse.

7., At the school board hearing, Mr. Morgan was repiesented by
legal counsel who requested a continuance of the hearing until after the
complete termination of pending criminal proceedings in the Blair County
Court. The request was denied by the School Board. Mr. Morgan's legal
counsel raized no other objections and, with Mr. Morgan, left ;he hearing.

8. The Altoona Area School Board, after Mr. Morgan and his |
counsel had excused themselves from the hearing room indicating that
they would not remain to hear testimony, heard the testimony of all
seven (7) students.

9. The Altoona Areé'School Board,’at a special meeting on July 11,
1979, following the heariﬁé,"voted to diﬁmiss Roger J. Morgan as a .
professional employee and so neotified him in writing on July 19, 1976.

10. On or about August 11, 1979, pursuant to Section'1131 oﬁé}he
Public School Code, an Appesl was filed by Mr. Morgan before the Secretary
/ .6f Education on the basis that the School Board hia—Iﬁ§i6§E?1§;denied
theArequest for a continuance. %E?
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11. A hearing on this Appeal was held on September 13, 1979 before

a hearing officer designated by the Serretary of Educatiom.

DISCUSSION .
In~taiing this appeal, Mr. Morgan, Appellant herein, éontends that
the Altoona Area School District should have delayed his diémissal,
hearing until after_the dispositionAof the criminal charges pending
againet him. We find this contention to be wifhoqg merit. Accordingly,
we must sustain the decision of the school board dismissing Appellant as
a professicnal employee-for immorality.

Appellant's position in the iﬁstant case ig that Appellee's conduct

"in holding the dismissal hearing violated Appellant's rights under 'the

Fifth Amendment. The Fifth Amendment to the United States Constitution,
as applied to the various statés by the Fourteenth Amendment, gqarantees
a citizen #he right against self—incriminati;; in any criminal case.

While the Fifth Amendment right against self-incrimination ie clear, the
Secretary is not aware of any additional right that would guarantee that

Mr. Morgan be protected from presenting his defense in a civil hearing

Qefbre the school board.

The case of Cotter v. State Civil Service Commission, 6 P.W.C.T.

498 (1972) provides circumstances similar to the case before us. In

‘Cotter, the individual was charged with the sale of a stolen motor

!thicle. Mr. Cotter asked for a continuance of his hearing before the.

" State Civil Service Commission in‘order to decide whether his Fifth

Amendment rights in the subsequent criminal action would be waived by
testifying in higs own defense in the employment hearing. The guideline

set in Cotter was whether the continuance in the civil hearing regarding
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Mr. Cotter's continued employment would be "in the furtherance,of;
justice." As the Appellee in the case before us states in his argument,
application of this guideline involves the balancing of individual

vights against societal rights in each particular case.

Although the court did grant;a'brief continuance in Cotter, the
court said: ' ’/
"...We are not holding that the Commission was bound to
continue its Hearing until the criminal charges filed against
the Appellant had been finally disposed of by the criminal
courts."

In attempting to balance the prejudice that would be suffered in the

instant case, it is clear that the school board had no choice but to

'~ deny the request for a continuance pending criminal dieposition. We

must be cognizant of the fact that a school district has an obligation

to foster the well-being of its st?dents. The case before is a very
4

"sensitive situation, involving the rights of an individual not yet tried

and found guilty of any offense. However, we must be aware that teachers
in today's society must serve as role models for their students. The
schocl district must weigh the teacher's position as a model for students
against the teacher's individual rights outside that role model. In the
case before us, not only was Appellant charged with criminul conduct, he
was charged witn conduct which involved threatened damage to hie students.
It is our cpinion that in'balancing the interests of Appellant and of

his studeats, the scnool district properly decided‘to dismiss Appellant.

There was also some discussion on the part of the Appellant that

w

- the District Attorney might aeize the transcript of his dismissal hearing

and subsequently use it againet Appellant. In Garrity v. New Jersey,
S

385.U.S. 493 (1967), the Supreme COurt of the United States essentially
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decided that issue. The Supreme Court in Garrity concluded that the
giving of testiﬁony before a private tribunal undér threat of loss of
employment does not constitute a waiver of Fifth Amendment rights
(emphasis added). In the case before us, the hearing was private at the
Appellant's request and under the authority of the Public School Code.
It was made clear to all participants that the hedring was not to be
discussed outside the forum of the tribunal. Consequently, as the
School Board has argued, Appellant would not in\his éivil hearing have
revealed his criminal defense to the District Attorney. The Garritzw
case makes it clearAthat any testimony given would not waive Appellant;s

Fiffh Amendment rights in the subsequent criminal proceedings.

Accordingly, we make the following:
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ORDER

AND NOW, this 7th day of December, 1979, it is hereby ordered and

decreed that the Appeal of Roger Morgan be »nd hereby is dismissed.

G S

Robert G. Scanlom
Secretary of Edncation




COMMONWEALTH CF PENNSYLVANIA

Department of Education

Carroll Bittner,
Appellant : : Teacher Tenure Appeal No. 13-79
v.

. Jershey Shore Area School
District,

Appellee

B4

OPINION
Carroll Bittner, Appellant herein, challenges the computa-~
tion by the Jershey Shore Area School District of the back pay
pro?ision in the Order of the Secretary of Education in her
Teacher Tenure Appeal No. 234, wﬁich Oorder was affirmed by the

Pennsylvania Supreme Court.

The essential facts in this proceeding are not at issue.
At a hearing before the Secretary's hearing examinerfheld October

1, 1981, the parties stipulated as follows (Tr. 7T?Wv?f;3

l. Mrs. Bittner was terminated by the Jersey Shore Area

School District at the start of the 1973-1974 school year. Tr. 3,

4.

193 193




2. At that time, the District denied Mrs. Bittner a hear-

ing; and she appealed to the Secretary of Education. Tr. 4.

3. Subsequently; on December 3, 1973, Mrs. Bittner began‘
to serve as a member of the Board of Directors of the Jersey
Shore Area School District and has continued to serve in that

capacity at all times rélevant to this case. Tr. 4.

¢ 4. Following the hearing on June 20, 1974, before the ‘Secre-
tary of Eclucation, the Secretary ordered that Mrs. Bittner's
appeal be sustained and that the District réinstate her without

loss of pay. Teacher Tenure Appeal Number 234 issued

July 25, 1975. Tr. 4.

5. The District appealed the Secretary's decision to the
Commonwealth Court, which reversed the Secretary's decision on

March 9, 1976. Department of Education v. Jersey Shore Area

School District, 23 Pa. Commonwealth Ct. 624, 353 A.2d 91 (1976).

Tr. 4.

6. Mrs. Bittner appealed that decision to the Pennsylvania
Supreme Court, which reversed the Commonwealth Court, and ordered
that the Secretary of Education's order be reinstated. Common-

wealth, Department of Education v. Jersey Shore Area School

District, 481 Pa. 349, 392 A.2d 1331 (1978).

7. The Supreme Court's decision was handed down October

5, 1978. ibid. Tr. 4.
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8. After some vacillation and after being offered a teach-
ing position by the Board, Mrs. Bittner elected to resign her
status as a tenured professional employee effecEive&pctober 5,

1978, the date of the Supreme Court's decision. Tr. 4. Joint

Exhibit No. 7-10.

9. According to a letter of December 14, 1978, Jack G.
Wolf, Sécretary and Business Manager of the District, advised
Mr. Carpenter, the District Solicitor, that if baékpay were
awarded for the period September 4, 1973, to October 5 1978,

Mrs. Bittner's entitlement would be %$50,646.20. Tr. 4-5. Joint

Exhib{t No. 12.

%Q, Mr. Wolf further stated that if backpay is only calcu-
lated from September 4, 1973, to December 3, 1973, the date that
Mrs. Bittner became a School Board member, then her entitlement

would be only $2,727.38. Tr. 5. Joint Exhibit No. 12.

11. By resolution of August 31, 1978, the Board tendered
to Mrs. Bittner the latter sum, $2,727.38, together with in-
terest thereon at the rate of 6 percent per annum. Tr. 5. Joint

Exhibit No. 11.

AR

Cerig :
12.\?eanwhile, on August 15, 1979, Mrs. Bittner filed an
application for relief in the Pennsylvania Supreme Court seeking

t> compel the District to pay her back wages. Tr. 5.

13. In its answer, the District raised the defense that
Mrs. Bittner was not entitled to backpay for the period of time

that she sat on the Board. Tr. 5.
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14, In a per curiam order of September 12, 1979, t-e Court~
referred this matter back to the Secretary of Education to deter-

mine the School District's compliance with his earlier order of

June 25, 1975. Tr. 4. _

15. In its brief of April 1980 to the Secretary, the Dis-
trict proposed that Mrs. Bittner submit a sworn statement of her

earnings to be considered in abatement of loss of pay. Tr. 6.

* % %
In addition to the above stipulated facts, we find the

following:

16. By affidavit of July 10, 1981, Ms. Bittnér, swore to
the following weekday, daytime earnings:

A. September 4, 1973-December 3, 1973 - $605.32

3. December 4, 1973-0October 5, 1978 - $10,444.54

s and

C. Unemployment Compensation (1976 and‘l§;7) - $2,177.50

She further swore that she had earned "nominal sums" as

a hairdresser on Friday evenings and Saturday moirnings.

17. On October 1, 1981, at EBF request of the Dastrict,
a hearing was held before the Secretary's hearing examiner pri-
marily to cross-examine Ms. Bittner concerning her earnings and
for the purpose of oral argument. Tr. 6. Testimony was also taken
regarding whether Ms. Bittner had intended to run for the School
Board prior to her termination az a teacnher. Tr. 7.

D
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18: Ms. Bittner's testimony concerning her earnings, in
support of her ‘affidavit, was credible, reascnable and consis-
tent, §nd,1ﬁhere being‘nd information in the record to the con-

trary, we accept{ her affidavit as accurate and complete.

f‘lg. It is unclear from the record as to which employment

of Ms. Bittner gave rise to her receipt of unemploymenﬁ compensa-

tion.

20. Ms. Bittner's testimony that she did not decide tc run
for the School Board until after her téaching position ﬁés termi-
nated was entirely credible, and, there be{ng no evidence to the

contrary, we accept her statements as true. Tr. 29-31.
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~ DISCUSSION .

This remand raises two issues*:

I. Is Mrs. Bittner entitled to back pay for the period of

time during which " e served as a member of the Board of School

Directors?

“

II. Iz the Board entitled to deduct from her back pay awérd

»

her earnings during the period that she was unlawfully terminated?

v

I. Board Membership As a Bar to Back Pay

The District asserts that it is only required, indeed
allowed, to pay Mrs. Bittner back wages for the period September
4, 1973, to December 3, 1973, which it>ca1cu1ates to be $2,727.38
plus interest. It asserts that it cannot pay back wages from the
period December 3, 1973, to October 5, 1978 (the effective Adate
of Mrs. Bittner's resignation as a professional employee) because
she was a school board member duriﬁé that periocd. Mrs. Bittner
asserts that she is entitled to back pay for the périod September
4, 1973, to October 5, 1978, which thé Districf calculates to
be $50,646.20, plus interest. Mrs. Bittner has not chai&enged the

accuracy of the two calculations.

] ' A

*At the hearing'on remand before the Secretary of Education's
hearing examiner, Mrs. Bittner dropped a third potential issue: -
claim to attorney's fees in the instant proceeding. Tr. 26, 27.

[N
I

, | [

198U .




( |

The‘?istrict relies upon Section 322 of the Public School
Code of 1949, the Act of March 10, 1949, P.L. 30, as amended.
Section 322 provides that any "teacher, or employe of anytschool
district shall not be elicgible as a schcol director in this
Commonwealth . . ." 24 P.S. §3-322. Although nét cited by the
District, Section 324 is aiso relevant. It provides thét, "No
school ‘director shall;»durip the term for which he was elected. B
or appointed . . . be emplézid in any capacity 69 the school dis-
trict in which he is elected or app?inted, or receivé from such

school district any pay for services rendered to the district

except as provided in this act. . ."24 P.S. §3~324.

S In response, Mrs. Bittner asserts first that this defense

is barred By the doctrine of res judicata, and second that the

defense is wrong as a matter of law.

A. Res Judicata

Mrs. Bittner was sworn in as a school director of the Dis-
trict on December 3, 1973. The original hearing on her Teacher
‘Tenure Appeal No. 234, was held before the Secretary of Education
on June 20, 1974, half a year later. The District did not raise
her membership on the Board as a defense at said hearing or at

any stage of that appeal through the courts.
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In her brief, Mrs. Bittner asserts the following:

Pennsylvania law is clear that "the final determination

by a court of competent jurisdiction settles not only the
‘defenses actually raised, but also those which might have
been raised." Duquesne Light Company v. Pittsburgh Railway

Company, 413 Pa. 1, » 194 A,2d 319, 321 (1963). What
the Supreme Court recognized as the basis for the doctrine

of res judicata in Duquesne is equally applicable in the
instant case:

'The res iudicata doctrine is designed to prevent the very
situation which would result if appellant's second petition
were granted, namely, the injection of a new issue into

the case after almost four years of litigation. Id.

(See also Jenkins v. Jenkins, Pa. Superior , 371
A.2d 925, 929 (1977); Keystone Building Corporation v.
Lincoln Savings and Lecan Association, Pa. Superior ,

335 A.2d4 817, 819 (1975)).'

All of the elements of res judicata are present in this
case, to wit, identity of the thing sued for; identity of
the cause of action; identity of the persons and parties
to the action; identity of quality of the persons for or
whom the claim was made. London v. City of Philadelphia,
412 Pa. 496, __, 194 A.2d 91, 903 (1963). The parties to
the original litigation that terminated in the Supreme
‘Court are the same as the parties to the present litiga-
tion. The cause of action is identical; the quality of the
parties is identical, and the thing sued for is identical,
to wit, reinstatement and back salary. As a result, the
School District is now barred by the doctrine of res judi- .
cata from raising as a defense to an award of back pay
Carroll Bittner's membership on the school board. The Dis-
trict could have raised this defense in the original pro-
ceedings and elected not to do so. As the Supreme Court
indicated in Duquesne, it cannot now raise the defense or
attempt to raise the defense after more than five years

of litigation.

Brief of Carroll Bittner pp. 3-4.

In response, the District in its brief asserts:
The only time this factor could have been presented into
the record was at the original Department of Education hear-

ing. At no further stage of the proceedings, i.e. Appeal
to the Commonwealth Court and the subsequent Appeal to the

2145
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Supreme Ccurt, was this factor able to be placed in the
record. T

Brief of Jersey Shore Area School District, p. 1.

'Obviously, this response begs the question. The District
"asserts no reason why Mrs. Bittner's school board membership
could not have been raised by it at her original hearing in June

1974. Having failed to raise this issue in .June 1974, the Dis-

trict clearly is barred by the doctrine of res judicata from
injecting it into the proceedings in August 1979, over five years

later. The purpose of th. doctrine of res judicata is precisely

to bar this type of long delayed introduction of new issues into
cases already litigated in order that there will be some finality

to the judicial process.

Accordingly, it is our opinion that Mrs. Bittner is
entitled to back pay for the period September 3, 1973 ,to October
5, 1978, specifically including all that time during which she

served as a board member.

B. Merits

However,'in the interest of administrative and judicial
economy, and to avoid a third hearing before the Secretary, we
will express our opinion as to whether Mrs. Bittner's board
membership would have precluded an award of back pay if that
issue had been properly raised by the District at the first

hearing.
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This question appears to be a matter qfnfirst impression
in the Commonwealth, and neither side has ciﬁéd authority direct-
ly on point. Nevertheless, there is guidance in a number of

judicial opinions.

In a case decided under the School Code of 1911, the.Penn—
sylvania Supreme Court held that an individual was not disquali-
fied from being a school board member because either he had an
outstanding claim for money against the district or vice versa.

Zeig}er's Appeal, 238 Pa., 280 (1937). Thus, it cannot be claimed

Wthat there was anything wrongful or improper in Mrs. Bittner
running for ahd taking her position on the schocl board because
of her claim against the district. To the contrary, it‘was the
district's prior action in terminating Mrs. Bittner that was held
by the Fennsylvania Supreme Court to havé been iméroper. Common-

wealth, Department of Education v. Jersey Shore Area School

District, 481 Pa. 349, 392 A.2d 1331 (1978). Further, in that
decision, the Court cited with approval the following language

from Mullen v. DuBois Area School District, 436 Pa. 211, 217, 259

A.24 877, 880-81 (1969):
The burden of complying with the statute rests with the.
school boards; should they fail to conduct their business
as required, the consequences ought to lie at their door,
not at the door of their victims. They must not be per-
mitted to advantage themselves of their own failures to
the detriment of their employes.

481 Pa. 356, 366, 392 A.2d 1331, 1336.
Accordingly, we see no reason why the consequences of the
beard's illegal termination of Mrs. Bittner as a professional

employe should not rest with the Board, and no reason why Mrs.

202 RUJ




Bittner's lawful election to the Board should be at the price .

of her lawful claim to back pay.

v

The Pennsyivénia Supreme Court has dealt with thé analogous
situation in which a lawyer was elected to the Court of Common
Pleas, could not take office when his term was to have commenced
because of a challenge to his election and continued to practice
law un® ° he actually took the oath of office some time later.

In Reed v. Sloan, 475 Pa. 570, 381 A.2d 421 (1977), the Court

held that Judge Reed was entitled to back pay for the full term
of his office even thiough he coculd not have practiced law had

he been sworn in when his term was supposed to commence. The

Court noted:

The fundamental fallacy in appellant's position is the fail-
ure to distinguish between the current holding of two incom-
patible positions and the right to payment of salary for

an office where there has been an involuntary deferied
assumption of that position. The evil sought to be avoided
by the incompatibility provisions is the improper perfor-
mance of the duties of the office which might be inspired
by the holding of an incompatible position. The fact that
the person derives income from the incompatible position

is only significant in that it might provide the incentive
to improperly discharge the responsibilities of the putbtlic
office. In the context of a deferred assumption of office

it is therefore clear that the receipt of salary during

the period during which the office.‘holder was prevented

from discharging the duties of the office could in no way -
occasion the harm sought to be avoided by our doctrine of
incompatible offices. '

Pa. at 577-8, A.2d at 424-5.

The reasoningﬁqf the Court in Re%a‘v.~sloan applies direct-
-ly to Mrs. Bit?ner”s.situifigp4~Ju§t aé the Supreme Court found )
nothing improper in‘ﬁﬁaag Reed practicing law while awaiting a
decision on his electian to the bench, we perceive nothing wrong

-y
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witﬁ Mrs.~Bittﬁer'sitting én the Board while awaitiﬁg a decision
on her teaching status.* Just as the Court found Judge Reed en-
titled to back pay for the period that he practiced law while
involuntarily prevented from serving.as 8 judge, we find Mrs. .
Bittner entitled to back pay for the period that she sat on the

Bnard while involuntarily and improperly prevented from serving

L d

as a teacher. Ergo, even had her board membership been properly

¢ N

raised, we would nevertheless conclude that she is entitled to

back pay for the period September 4, 1973, through October 5,

1978.

II. Sef—off for Earnings

A number of decisions of the Commonwealth Court indicate
that a district is entitled to a setoff against his back pay
award of a teacher's earnings during the time of an improper sus-

pension. Eastern York School District v. Long, 46 Pa. Common-

wealth Cct. 209, 407 A.24 69 (1979), cCigarski v. Lake Lehman

School District, 46 Pa. Ccmmonwealth Ct. 297, 407 A.2d .460

(1979), Shearer v. Secretary of Education, 57 Pa. Commonwealth

Ct. 266, 424 A.2d 633 (1981). Shearer further notes:

However, income earned by petitioner from jobs held on
) nights and weekends should not be set off against the back
v pay award. Petitioner could have held those positions con-
R currently with his teaching job; thus; they should not be
X held to diminish further his recompense for wrongful dis-

charge. e e

Pa. Commonwealth Ct. at 270, A.2d at 635.

*It has never been alleged that Mrs. Bittner has ever participat-
ed as a Board member in anything having to do with her claim to
her teaching position.
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Secretary Pittenger's original Order in this case decreed
“"that the Appeal of Carroll Bittner be sustained and the Board
of Directors éf the Jersey Shore Area School District reinstate
her without loss of pay and with the status of professional em-
ployee." Teacher'Tenure Appeal No. 234, Jung 25, 1975. This Order
was specifically reinstated by the Pennsylvania Supreme Court.
481 Pa: 356, 367, 392 A.2d 1331, 1337 (1978). The Commonwealth

Court has clearly indicated that an order of reinstatement "with-

out loss of pay" is not inconsistent with a right to set off

earnings. Eastern York School District v. Long, supra, Pa. Common-

wealth Ct. at 213, A.2d at 70-71. .

Since Secretary Pittenger's reinstated Order implied a
right to set off, and since there is a clear right to set off,
we hold that the District is entitled to set off Mrs. Bittner's

weekday earnings. We note that Mrs. Bittner has not raised the

issue of res judicata with regard to set-oi ince set-off was
encompassed within the Secretary's origihal ar, res judicata
would not appear to bar it! As noted, her eve:.. and weekend

earnings are not set off against her back award. Furthermore,
while the District may set off her unemployment compensation, it
must compl; with Sections 704 and 705 of the Unemployment Ccmpen-
sation Law, the Act of December 5, 1976, Secong.Ex.“§g§s., P.L.

(1937) 2897, as amended, added by Section 8 of the Act of July

7, 1977, P.L. 41, 43 P.S. §864,865. Shearer v. Commonwealth,
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Secretary of Education, id., 424 A.2d at 635.

Accordingly, we make the following:

ORDER

AND NOW, this j2 day of February , 1982, the

Appeal of Carroll Bittner is sustained and our Order of July 25,

1975, in Teacher Tenure Appeal 234 is clarified, to wit:

The qersey Shore Area School Distriét shall pay Carroll
Bittner back pay in the amount of $50,646.20 with interest at
the rate of six per cent (6%) per annum, less:

(a)4the amount of $11,049.86 representing actual weekday
wages from other sources, and

(b) the amount of $2,177.50 representing unemployment
compensation benefits, which amount the District shall

pay into the Unemployment Compensation Fund, per 43 P.S. §864,

{2&%@&( o L

ROBERT G. SCANLON
Secretary of Education
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IN THE OFFICE OF THE SECRETARY OF EDUCATION
COMMONWEALTH OF PENNSYLVANIA

LEWIS ZIEGLER,
Appellant

Teacher Tenure Appeal

V.

RIDGWAY AREA SCHOOL DISTRICT,
Appellee

OPINION
Lewis Ziegler, Appellant herein, has appealed from a decision by
the Kidgway Area School District dismissing him as a professional employee

pursuant to the district's mandatory retirement policy*-

FINDINGS OF FACT

1. Lewis Ziegler is a professional employee of the Ridgway
Area School District who has been employed since December, 194§/a§*Er‘

music teacher.

2. On March 13, 1978, the Ridgway Area Board of School Directors
(hereinafter referred to as the Board) adopted_a retirement policy,

which states in part:

RETIREMENT - Employees of the Ridgway Aresa School District
shall retire at age 65 (70, effective January 1, 1979). If an
employee shall become 65 years of age (70 years of age January
1, 1979) prior to August 15th of any calendar year, the employee
shall retire at the close of the preceding school term. If
the employee shall become 65 years of age (70 years of age
January 1, 1979) on or after August 15th of any calendar year,
the employee shall continue in his/her position until the
close of the following school term.

3. Lewis Ziegler reached the age of sixty-five (65) ‘on November
11, 1978.

5. On May 25, 1979, Lewis Ziegler was informed by le.ter from the
superintendent of the school district that Mr. Z{egler had reached the
mandatory retirement age, and therefore his retirement would become

effective at the close of the 1978-79 school year.
207
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5. Ou June 1, 1979,’Lewis Ziegler made a written request for a
dismissal hearing before the Board.

6. On July 19, 1379 the hearing was held on Lewis Ziegler's
dismissal.

7. On August 13, 1879, the Board sustained the dismissal of Lewis
Ziegler pursuant to the school district's retirement policy.

8. On September 2, 1979, Lewis Ziegler received notification by
mail of the action taken by the Boé:d. Such notification was not sent
by registered mail.

9. On October 1, 1979, an Appeal from the Board's decision was
mailed to the Secretary of Education.

10. On October Q, 1979, the Appeal of Lewis Ziegler was received
by the Secrctary of Education.

11. On October 25, 1979, the school district filed a Motion to
Strike the Appeal of Lewils Ziegler, alleging that the Appeal was untimely
filed. |

12. On November 13, 1979, Appeliant filed an Answer to Appellee's
Motion to Strike.

13. On November 15, 1979, a hearing on this Appeal was held before
a hearing examiner appointed by the Secretary of Education.

DISCUSSION

Tuc appcllznt contende that the hearing before the Ridgway Area
Board of School Directors failed to comply with.procedural due process
as guaranteed by the United States Constitution and with the Equal
Protectic : Clause of the United States Constitution. The Appellant
further contends that the action taken by the Boargizél;n violation of
the Age Discrimination in Employment Act, 29 U.S.C.$§621 et seq.

Appellee contends that the Appeal should Be dismissed for the

failure of the Appellant to file the Appeal within thirty (30) days
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after being notified of the School Board's decision, pursuant to 24 P.S.
§11~-1131. Appellee also‘ckntends that the Age Discrimination in Employwent
Act (hereinafter referred to‘as the ADEA) does not apply to public
school teachers. Appellee further contends that even if the ADEA did
apply to teachers, Appellant's retirement ;as based upon a bona fide

, pension plan applied uniformly to all employees. Finally, the Appellee
contends that the Secretary of Education lacks jurisdiction over this
Appeal. We hold that the Secretary of Education does lack jurisdiction
over‘this Appeal, consistent with our recent decision in Mary Gard v.

Troy Area School District, TeachQ{ Tenure Appeal 27-78.

As noted above, Appellant's arguments are based upon élleged violations
of the United States Constitution and the ADEA. The. Appellant did not
challenge the validity ¢f Section llZé of the Public School Code of
1949, Act of March 10, 1949, P.L. 30, as amended, 24 P.S. §11-1122.

Section 1122 expressly permits school districts to formulate mandatory
retirement policies. Section 112Z provides as follows:

The only valid causes for termination of a contract heretofore
or hereafter entered into with a professional employe shall be

~ ' 4mmorality, incompetency, intemperance, cruelty, persistent
negligence, mental derangement, advocation of or participating
in un-American or subversive doctrines, persistent and willful
violations of the school laws of this Commonwealth on the part
of the professional employee: Provided, That boards of school
directors may terminate the service of any professional employe
who has attained to the age of sixty-two except a professional
employe who is a member of the old age and survivors insurance
system pursuant to the provisions of the act, approved the
first day of June, one thousand nine hundred fifty-six (Pamphlet
Laws 1973). In such case the board may terminate the service
of any such professional employe at the age of sixty-five or
‘at the age at which the employe becomes eligible to receive
benefits under the Federal Social Security Act.

Despite Appellant's failure to challenge Section 1122 of the Schocl
Code, in order to suetain Appellant's claim the Secretary would have to

find Section 1122 to be unconstitutional or invalid because of it being
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in conflict with the ADEA. The Secretary is without authority to make
that decision. Therefore, we find that the Secretary of Education lacks

jurisdiction over the Appq;l of the Appellant.

\
.

f We also find it unnecessary to rule on Appellee's Motion to Strike

~

Appellant's Appeal, alleging untimely filing on behalf of the Appellant,
for the following reasons.

According to the decision in Cary v. School District of Lower

Merion, et al., 362 Pa. 310, 66 A.2d 762 (1949), the right to a dismissal
hearing before the school btoard atises subsequent to the dismissal of a
professional employe by a school board for one of the reasons listed in
Section 1122 of the School Code. Those causes for termination entitling
a professional employe to a dismissal hearing are the following: d{immorality,
incompetency, intemperance, cruelty, persistent negligence, mental
derangement, or persistent and willful violation of the school laws of
the Commonwealth. The Pennsylvania Supreme Court held in Cary that,
with respect to the above listed causes fcr dismissal:

"Since charges of that nature are an attack

on character or competency the law properiy

provides that in order to defend against them

the employe is entitled to a formal hearing,

but such a hearing i8s not required by the

School Code where the employe's contract is

terminated in accordance with the provision for
retirement on age. (Emphasis added.)

Id., 362 Pa. 310, 312-13, 66 A.2d 762, 763 (1949).

This conclusion appears to be consistent with federal law:. The
Fourteenth Amendment's procedural protection of property is a safeguard
when a person has a right to and expectation of continued employment

Board of Regents v. Roth, 408 U.S. 566 (1972). Under $112Z cf the

School Code znd the Board's pulicy, no such right or expectation exists.

Therefore, no right to a dismissal hearing for this Board's mandatory

retirement policy exists in the state law under which the Secretary has

o %/ 210 23' 5



é
,lhthority to act.

Py

" Thus, without reaching the d:;sion aé to whether or not there was
; violation of procedural due process in the hearing before the Ridgway
‘Area Board of School Directors, we find that pursuant to the School Code
Appellant was not initially entitled to a hearing and consequently is
not entitled to an appeal from that hearing under Section 1131 of the
School Code. Therefore, we may make no decision as to Appellant's
allegation of a denial of procedural due process.

Even if Section 1131 applied, the scope of review for Section 1131
does not grant the Secretary the authority to declare Section 1122 to be

unconstitutional or invalid as being in conflict with the ADEA.
The (Secretary of Education) shall review the official transcript
of the record of the hearing before the board, and may hear
and consider such additional testimony as he may deem advisable
to enable him to make a proper order. At said hearing the
litigants shall have the right to be heard in person or by
counsel or both.

After hearing and argument and reviewing all the testimony
filed or taken before him, the (Secretary of Education) shall
enter such order, either affirming or reversing the action of
the board of school directors, as to him appears Just and
proper." 24 P.S. § 11-1131. (Emphasis-added,)

Thus, in his review of a board's action concerning a professional employee,
the Secretary of Education has been conferred with no statutory authority
to consider the constitutionality or the validity of a section of the
School Code. He has been given the authority to'revieé_;he board's
action in dismissing under Section 1122, not to review tﬁe General
AssemblyiS»action in legislating the statute. The Secretary has taken
the position that it would be presumptuous, as well as counter-productive,
to attack the constitutionality or validity of a statute which grants
him the authority to act;
"The consideration of the constitutionality of acts of assembly
is a function for the courts. The law does not give the

Secretary of Education any authority, to adjudge an act of
assembly unconstitutional, and in the absence of any court

decision on qhe point, it 1is our judgment that the presumption

1
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of constitutionality pertains." Commonwealth v. Yerkes, 285
Pa. 39 cited in Appeal of Watson, 3upt. of Public Instruction
Opinion No. 78 (1951).

See also Borough of Greentree v. Board of Property Assessments of ‘Allegheny

County, 455 Fa. 268, 328 A.2d 819 (1974) .

Accordingly,' we thereby make t:heL following:
5,

AN

oo
b‘
3
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ORDER

AND NOW, this 19th day of September , 1980, the Appeal of Lewis

Ziegler from the dismissal by the Ridgway Area School District is hereby
dismissed.

Robert G. Scanlon
Secretary of Education
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IN THE OFFICE OF THE SECRETARY OF EDUCATION

COMMONWEALTH OF PENNSYLVANIA

Michael Micklcw,
Appellant

V. Teacher - Tenure Appeal No. 16-79%

Fox Chapel Area School’
District,

%6 o0 se 0 o0 o o0 o

Appellee

OPINION

Michael ﬁicklow, Appellant herein, has appealed from the
decision of the Board of School Directors of the Fox Chapel Area
School District dismissing him as a professional employee on the
grounds of persistent and willful violation of the school laws.

of the Commonwealth and persistent negligence.

FINDINGS OF FACT

1. Appellant, Michael Micklow, was first emp;oyéd by

the Fox Chapel Area School District (hereinafter "the District")

as a temporary professional employee in January 1966. N.T. 325,

692

[

2. Micklow became a professional employee in January,

1968. N.T. 44.

3. Micklow filed a grievance against his principal,

Lucas Pavlovich, on May 25, 1879. Joint Exhibit 1.

<
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4. A determination in favor of Principal Pavlovich was made
on the aforesaid grievance on June 15, 1979 by Dr. Jack Roush,

Assistant Superintendent. Joint Exhibit 1.

5. On June 11, 1979, the Board of School Directors of the
Fox Chapel A:ea School District (hereinafter "the Board") adopted
a resolution directing the District Superintendent tq prepare
a written statement of charges for the proposed‘dismissal of

Micklow. Certified Resolution of June 11, 1979.

6. On June 13, 1979, the Board adopted a Statement of Charg-
es on the grounds of persistent and willful violation of the

school laws of the Commonwealth and persistgnt negligence. Admini-

stration Exhibit 1.

7. The specific factual allegations in the Statement of

-

charges read as follows:

(1) misuse of sick leave on June 14, 1978; -

(2) failure to follow established procedures and securing
approval of principal prior to leaving building during
school day on at least seven occasions during the 1978-
.79 school year and on several occasions during the .
1976-77 school year; —

(3) failure to attend Open House on October 20, 1977;

(4) insubordination with respect to paragraphs (2) and (3)
hereof;

(5) transporting students and ¢ncouraging parent carpools
during the 1977-78 schooli vear and on May 30, 1979;

22i
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(6) failure to follow directives relating to the ccllection
of money from students on May 17, 1979, which resulted

in loss of funds.

(7) making negative and unproféssional comments to elemen-
tary school students during the 1977-78 school years;

and

(8) making unprofessional and derogatory remarks in the pre-
sence of students and parents concerning the principal
during the 197/-78 and 1978-79 schvol years and in prior

schocl years.

Administration Exhibit 1.

8. The charges and notice of hearing were properly served

on Micklow. N.T. 4.

9. The board held an extensive hearing on the charges in

eight sessions starting June 26, 1979 and finishing on August 2,

1979. N.T. 1, 758.

10. During the hearing, much cf Dr. Pavlovich's testimony
involved or was supported by notes he had taken concerning
Micklow or rniotes from Micklow upon which he wrote comments which
were not made a part of Micklow's'personnel'file. Several of

these -items were introduded as administration exhibits.

11. When Micklow reviewed his personnel file in preparation
for the hearing, he was told of the existence of these additional

documents ancd they were delivered to him. N.T. 338-339.



Evidence was adduced as follows:

Charge No. 1
12. Micklow was absent from work on June 14, 1978, which

he reported as due”to personal illness. Administration Exhibit

7.

i13. Another teacher, John Phillips, was absent the same day.

N.T. 53.

14. Emily Strohm, a former student, testified that the day
before Micklow’'s absence in June 1978, she overheard Micklow and

Phillips arranging a golf date for the next day. N.T. 250-252,.

15 Another student testified that she had overheard the golf
conversation, but did not know when the game was to take place.

N.T. 40-46.

16. Dr. Pavlovich testified that Micklow twice admitted to
him that he had gone golfing on June 14, 1978. N.T. 46, 147,

151.

17. Both Micklow and Phillips testified that they were not
golfing on June 14, 1978, and had never-admitted that they had

been. N.T. 23, 35, 333, 334, 335.

18. Micklow did admit a previous incident in 1971 when he

put in for sick leave, but was discovered at a convention in
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Atlantic City'by Superintendent Burk. He qharacterized his re-

quest for sick leave as "accidental”. N.T. 445.

19. There is substantial credible evidence that Micklow did

misuse sick leave to go ¢olfing on June 14, 1978.

Charge No. 2
20. The hours at the Kern Elementary School, where Micklow

taught, were 8:30 a.m. - 4:00 p.m. N.T. 54.

21. According to Principal Pavlovich, a teacher wishing to
leave eafly had to get his prior permission, then fill out a

three by five card for him to keep on file. N.T. 55, 155.

22. Dr. Pavlovich testified that Micklow left school early
without his prior permission on-October 25, 1978, Deéember 6,
1978, March 12, 1979, March 21, 1979 and April 25, 1979, and that
" on these accasions Micklow simply left a 3 x 5 card and walked

out. N.T. 65, 66, 68, 69, 70, 71. .

23. Dr. Pavlovich further testified that on Mey 25, 1979,
he posted a notice on the door of the teachers' room, specifi-
cally instructing all staff members not to request permission
(to leave early) to go to the bank that day. N.T. 76-77, Admini-

stration Exhibit 6. . -

24 . Despite the posted notice,'Micklow proceeded to fill

out a 3 x 5 card for leave and was told by Dr. Pavlovich of the

©
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notice and that he cculd not leave early. Micklow stated that

he was going anyway, and he did so. N.T. 79-84. Administration

Exhibit 18.

25. At his hearing, Micklow admitted leaving early on
October 25, 1978 and December 6, 1978, and acknowledged writing
out the 3 x 5 cards for March 12, 1979, March 21, 1979, April

25, 1979. N.T. 345-349,

26. Regarding May 25, 1979, Mickiow acknowledged that Dr.
Pavlovich told him of the notice not to request early leave, told
him to go the bank at 3:30, told him not to leave early, and that

he nevertheless did leave early to go to the bank. N.T. 351- 356.

27.Micklow also acknowledged having left early on two occa-

sions during the 1976-77 school year. N.T. 361.

28. Micklow's main explanation is that as of October 1978,
Dr. Pavlovich did .ot require prior approval for ar. early leave.

N.T. 345.

29. Dr. Pavlovich's statement of his policy requiring his
prior permission to leave early was- verified by faculty members
Marge B. Ryznar, Jeanne Bodnar, Eileen Kunkle, Charles Ross,
Sandy Schaltenﬁrand and Dorothy Lavia: N.T. 266, 283, 284, 295,

v

649, 687-688, 744, 745.
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30. There is substantial credible evidence that Micklow
failed to follow established procedures and secure approval prior
to leaving the building during the school day on several

occasions during the 1976-77 and 1978-79 school years.

Charge No. 3
31. Open house is a very significant event in the school
year and attendance of teachers is required in their collective

bargaining agreement. N.T. 10-13, 1062~103. Administration Exnibit

2.

32. Although Micklow taught schocl on Octcber 20, 1977, he

did not attend open house on that date. N.T. 104.

33, Dr. Paviovich testified that Micklow neither s¢ought his

prior permission nor even gave him advance notice that he would

not attend the open house. N.T. 105,

34. Micklow received a written reprimand for his failure to .

attend the open hoizse. N.T. 108. Administration Exhibit 27.

35, Micklow testified that he had obtained Dr. Pavlovich's

prior permission to be absent. N.T. 363-364.

36. Micklow also testified that he informed the other two
sixth grade teachers, Mr. Ross and Miss Burik'(how Mrs. Ryznar) .

that he would not attend open house. N.T, 375.
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37. Both Ross and Ryznar testified that Micklow had never

informed them that he would not attend cpen house. N.T. 644, 268,

38. There is substantial crediblg_evidence that Micklow
failed to attend the October 20, 1977, open house without notice

or approval,

Charge No. 4
39. Findings of fact 18-27, supra, demonstrate insubordina-
tion in Micklow's repeated failure to obtain prior permission

for leaving early and failure to attend open house.

Charge No. 5
40. The District Collective Bargaining Agreement requires
advance approval of the principal or immediate supervisor for
a professional employ=e to drive students and further requires
all professional employees who drive their cars for school busi-
ness to have on file at the district administrative office a cer-
tificate gf insurance of public liability and property damage.

N.T. 13, 14. Administation Exhibit 2.

41. Micklow did not have such a certificate of insurance

on file for the 1978-79 school year. N.T. 15.

4Z2. On May 30, 1979, Dr. Pavlovich observed Micklow drive
out of the school parking lot with three students in his car.

Dr. Pavlovich testified that he had not given prior approQal.

N-T- 91"92
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43. Micklow admitted driving the three students in his car.
His testimony gave no indication of having sought prior approval,
nor did he indicate having a certificate of insurance on file.

N.T. 374-375.

44 . Dr. Pavlovich distributed to all teacher two bulletins
discouraging car pools. The first stated, '"The school district
solicitor has indicated that we are not permitted to encourage
parents to use cars for field trips." Thevsecond stated, "Except
for kindergarten, when carpools are a necessity, children, espe-
cially those for whom a bus has been provided, should not be
transported to and from school by automobiles." N.T. 114, 115.

Administration Exhibit 28 and 29.

45. Micklow acknowledged scheduling & volleyball game at
another school for May 30, 1979, and setting it up so that he
and twé parents would drive the students in carpools. N.T. 482-

488.

46. Although there is a dearth of evidence regarding the
1977-78 schoul year, there is substantiel credible evidence that
Micklow transported students and encouraged parent carpools on

May 30, 1979.



Charge No. €
47. Dr. Pavlcvich established a system whereby he and a tic-
ket seller would visit each classroom to sell tickets to an out-

ing to Kennywood Amusement Park. N.T. 118-119. Administration

Exhibit 30.

48. On May 17, 1979, Micklow did not follcw this procedure,
but rather collected his students ticket money himself in one

envelopeAwhich he took to the office. N.T. 119, 379.

49. This resulted in Dr. Pavlovich having to do extra work
and in Micklow's class coming up $4.00 short in tickeis (which

were replaced). N.T. 119-120, 380.

50. There is substantial credible evidence that Micklow
failed to follow directives relating to the collection of mor.ey
from students on May 17, 1979, which resulted in a small amount

of student funds being lost. .

Charge No. 7
Sl. One former student of Italian extractionAtestlfied that
Micklow called her a "dago" several times in front of otﬁer stu-
dents the preceding year, and that he_done the same with another

student of Italian extraction. N.T. 38-40. . L

52. The student also testified that she had heard Micklow

mimick an Italian accent when addressing the other student in

the presence of the class. N.T. 39-40.
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53. Two former students testified that Micklow had referred
tc theri and other girls as "sex pots" during the 1977-78 school

year. N.T. 42, 253,

54, Dr., Pavlovich testified that Micklcow referred to two

students as "groundhogs" in their presence in February 1979. N.T.

124-125.

55. There is substantial credible evidence that Micklow made
negative and unprofessional comments tc elementary school stu-

dents during the 1977-78 and 1978-79 school years.
Charge No. 8

56. Dr. Pavlovich testified that Micklow ignored his instruc-
tions in June 1978 that all children were to be allowed to go
on a field trip, that instead Micklow sent five or gix éhildren
to thg principal's office, that he called in Micklow and told
him that the children would go on the trip, that Micklow became
very irate and told him "To hell with.yOu" in front of parents,

children and the school secretary. N.T. 126-130.

57. Micklow acknowledged discussing this incident with

several parents. N.T. 503-506.

58. Dr. Pavlovich testified that Micklow repeatedly ignored
his directive of December 7, 1978, proRibiting students from us-
ing the pay phone to call home during the day and that Micklow

. 2'\ .
JdJ
224

-5



told him in the presence of children that he should have more
to do than worry about children making phone calls. N.T. 98-99,

 }
Administration Exhibit 2¢4.

59. There is substantial credible evidence that Micklow made
unprofessional and dercgatory remarks in the presence of students
and parents coricerning the principal during the 1977-78 and 1978-

79 school y‘ear‘s°

* % %
60. On August 2, 1979, after closing statements by both

sides, the severi Board members present eaehtstated that he or

i

she had been present at each hearing sessién or had read the
transcripts from any session missed. All seven voted to terminate
Micklow's contract for persistent and willful violation of thé
school laws of te Commonwealth of Pennsylvania. This constituted
a majority of the nine member Board. No findings of fact were

adopted. N.T. 815-818.

DISCUSSION

"

This Appeal presents nine issues:

A. Does the evidence support either of the statutory grounds

for dismissal?
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B. vwas Micklow's dismissal punishment for filing a union

grievance, and which side nas the burden of proof on this-gues-

tion? ' \

C. Were Micklow's statutory, contractual or due process
rights violated by the principal's keeping material concerning
hkim in a file separate from his personnel file which material

was subsequently used to substantiate charges against Lim?

D. Were the rules on leaving school ear:y vague and discrimi-
natorily enforced in violation of Micklow's statutory, due pro-

cess or equal protection rights?

E. Were Micklow's statutory or due process rights violated
by the failure of the school board to have two-thirds of its mc..-—
bers present for each hearing and to require a two-thirds vote

of members who had heard all the testimony?

F. Nid the Board err in permitting hearsay testimony regard-

ing the golfing incident?

G. Is the Board estopped because of the lapse of time be-
tween the occurrenceof some of the acts‘alleged in the charges

and the filing of those charges, or by Micklow's satisfactory

ratings?
S

H. Did the Board err in.failing té make findings of fact?

226 232 *



I. Did the Board err in failing to rule on various motions

and objections made by Micklow's counsel?

A. DOES THE EVIDENCE SUPPORT THE STATUTORY GROUNDS FOR DIS-

MISSAL?

As set forth in detail in the Findings of Fact, supra, the
evidence abundantly supports the charges ggainst Micklow relating
tc the 1977-78 and 1978-79 school years. The incidents were

numerous and some of them very serious.

The incidents may be characterized as: repeated misuse of

leave or .bsence w. nout permission {the golf date on sick

leave, Tailure to attend open house, frequently leaving school
.during the school day); failure to follow administrative direc-
tives (sick leave, early leavg, open house, perSonally transpért—
ing students, encouraging car pools, improperly collecting stu-
dent furds); verbal abuse of students ("dago", mimicked Italian
accent, "sex pot", T"groundhogs"), and Qeral abuse of principal

in {ront of students and parents.

Repeated incidents of abuse of leave warrant dismissal for
persistent and willful violation of the school laws. Lucciola
7. Commonwealth of Pennsylvania, Sec. of Education, 25 Pa. Common-

wealth 419, 360 A.2d 310 (1976). Even a two day abuse of leave

227 . 233



may warrant dismissal for persistent negligence and immcrality.

Board of Sch. Directors of Riverside Beaver County v. Howe, 37

Pa. Commonwealth Ct. 241, 389 A.2d 1214 (1978).

Failure to attend open house can also constitute negligence
and persistent and willfw:l violation of the school laws. Johnson

v. United School District, 201 Pa. Super 375, 191 A.2d 897

(1963).

Failure to obey directives of the administration (regarding
leaving school early, personally transporting students without
a certificate of insurance, encouraging carpools, improperly
collecting student funds, etc.) also constitutes persistent and

willful violation of the school laws. Harris v. Conmonwealth Sec.

of Education, 29 Pa. Commonwealth Ct. 625, 372 A.2d 953, 957,

(1977). .

Calling~students derogatory names also warrants dismissal.
This was found to constitute cruelty and immorality in Bovino

v. Bd. of Directors of Indiana School District, 32 Pa. Common-

wealth Ct. 105, 377 A.2d 1284 (1977). In this'regard we note that

the statement of charges need only set forth the acts warranting

dismissal, not the statutory grounds. See Lucciola v. Common-

wealth, Secretary of Education, supra.
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Using abusive language to a superior and defying him in
front of students also will support dismissal for persistent and

willful violation of the school laws. Spano v. School District

of Brentwood, 12 Pa. Commonwealth Ct., 170, 316 A.2d 162 (1974).

In short, the charges and the.evidence supporting them clear-
ly warrant dismissal. Indeed, several of the charges, taken by

themselves, would independently warrant dismissal.

B. RETALIATION FOR FILING GRIEVANCE

"

Appellant Micklow argues that his dismissal proceeding was
initiated in retaliation for filing a union grievance against
the principal and, further, that the District should have the

burden of proving that the dismissal was not retaliatory.

At the outset, we note that we do not believe that the Secre-
tary of Education has jurisdiction to rule on this retaliation
charge. There can be little question that instituting a dismissal
in retaliation for filing a grievance constitutes an unfair labor
practice as defined in the éublic Employe Relations Act, Act of
July 23, 1976, P.L. 563, No. 195, 43 P.S. §1101.1201(a)(4). Under
that Act, the Pennsylvania Labor Relations Board has exclusive

power to prevent unfair labor practices. 43 P.S. §1101.1301.
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The Pennsylvania Supreme Court has heladx

. « «'while this provision speaks directly to preventing,

as distinguished from determining the occurrence of an un-
fair labor practice, we think the latter function is implici-
tly embraced in the former.' Building Service Employees
International Union, local 252 v. Schlesinger et al., 440

Pa. 448, 452, 269 A.2d 89%4, at 896 (1970). Thus( 1f a party
dlrectly seeks redress of conduct which arguable constltutes
one of the unfair labor practices listed in Article XII (Sec-
tion 1201) of the PERA, 43-P.S. §1101.1201 (Supp. 1976),
jurisdiction to determine whether an unfalr labor practice
has indeed occurred and, if so to prevent a party from con-
tinuing the practice is in the PLRZ2, and nowhere else.
(citations omitted) Hollinger v. Department of Public Wel-
fare, 469 Pa. 358, 365 A.2d 1245 (1976). .

In the interest of judicial1and administrative economy,
however, we note briefly that we see no merit to either Micklow's

'procedural or substantive arguments on this point.

Micklow cites no authority for his novel proposition that
the District has the initial burden of proof to show that the
dism;ssal proceedings were not retaliatory. Although the burden
is on the school board to prove the basis of charges on which it
has dismissed the employee, the burden then shifts to the employee
to show that the true reason was retaliation. It was not incumbent
upon the board to introduce into th- record a refutation of _
Micklow's unsupported charge that the dismissal proceeding was

retaliatory. See Spruce Hill Township School District v. Bryner,

148 pPa. Super. 549, 25 A.2d 745 (1942).

Micklow argues that the burden of proof should lie with the

District because allegedly his counsel was prevented at the hear~
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ing from proving retaliation. Yet the very passages in the trans-

cript which Micklow cites in his brief indicate that, when asked,

his counsel repeatedly declined to indicate in éhy way that he

was bringing up the grievance in an effort to demonstrate retalia-
tion. The record simply does not support the contenticn that he

#as prevented from going forward with his burden of proof.

Finally, the record contains ﬁo evidence of a retaliatory
firing. Rather, it reveals a teacher who increasingly engaged
in a course Of’conduct of negligence and open violation of school
policies, who was properly terminated at the end of the sécond

year of this battern_of misconduct.

The eVidence of his‘wrongdoing is copious; his eleventh hour

filing of an unfounded grievance will not prevent his rightful

termination.

C. USE OF MATERIAL NOT KEPT IN PERSONNEL FILE

—
Micklow asserts that‘his contractual, statutory and due pro-
cess rights were violated by the principal's keeping material
concerning him in a file separate from his personnel file which
material was subsequently used to substantiate charges against
him. He cites no statute or due process case law'in support of
this proposition; nor do we find any statutory or due process

violation. In the latter regard, we note Micklow's admission that
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he was given access to all these materials prior to the hearing.
See Finding of Fact No. 11. It is also clear from the transcript
that_Micklow was made aware of the princfpal's displeasure with

his acts at the time they occurred.

Micklow cites Article Four, Clause F of the Collective Bar-
gaining Agreement as the contractual basis of his argument. As
‘'set forth in the precgding section of this Opinion, his proper
remedy was to grieve an unfair labor ﬁractice if he felt that

the Agreement was violated.

We certainly do not mean to approve the policy of an admini-
strator keeping derogatory material on a professional 'employee
other than in his personhel file. We see no legitimate purpose
served by this practice. Since, hpwever, it violates no statutes,
nor cpnstitutibnal rights, nor makes the dismissal arbitrary,
discriminatory or foﬁnded or improper considerations, it simply

does not rise to the level of vitiating the dismissal.
D. RULES ON LEAVING SCHOOL EARLY

Contrary to Micklow's testimony, the overwhelming evidence
" presented by numerous faculty menbers was that Dr. Pavlovich's

policy was always that one needed'his prior permission to leave
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scfo0l early. See especially Finding of Fact No. 29. There is
simply no credible evidence that the pelicy was vague or discrimi-~

natorily enforced. Its enforcement against Micklow was proper and

consistent.

E. BOARD ATTENDANCE AT HEERRINGS

Micklow asserts that two-thirds of 'all Board members had
to be present at each session:vand also‘that he can only be termi-
nated by a two-thirds vote of board members who were actually

present at all hearing sessions.

It is notewcorthy that the record reveals no objection made
at any time by Micklow to the constitution of the sitting Board.

Moreover, there is no requirement that two-thirds of all Board

members be present at each session. Penzenstadler v. Avonworth

School District, 43 Pa. Commonwealth Ct. 571, 403 A.2d 621 (1979):

Boehm v. Bd. of Education of School District of Pittsburgh, 30 Pa.

Commonwealth Ct. 468, 373 A.2d 1372 (1977).

Micklow likewise is in error in asserting a requirement that
all voting Board members had to be present at each session. Board

of Public Education of School District of Pittsburgh v. Pyle,

37 Pa. Commenwealth Ct. 386, 390 A.2d 904 (1978).

F. HEARSAY TESTIMONY
Micklow alleges that his hearing before the Board was defac-
tive because the Board admitted one statement of hearsay concern-'

ing one of the charges against him during the course of testimony
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that took 756 pages to transcribe. There was substantial evidence
in support of this charge {golfing on a cick leave day). See Find-

ings of Fact 12-19.

Even if Micklow is correct in categorizing the challenged

statement as héarsay, he is incorrect in his conclusion that it

-

was inadmissable:

It is well established that hearsay evidence supportive of
‘other evidence may be admitted in proceedings before admini-
strative agencies (citation omitted) Bd. of Public Education
of School District 'of Pittsburgh v. Pyle, ibid.

G. ESTOPPEL

Mickow argues that the Board is estopped from dismissing
him because of the passage of time between the occurrence of some
of the acts allegéd in the charges and the filing qf the charges,

and because he always received satisfactory ratings.

The status of the doctrine of estoppel as it applies to

school districts is somewhat unclear. In Grippo v. Dunmore School

Board, 27 Pa. Commonwealth Ct. 507, %65 A.2d 678»(1976) it was
held that a districf is not estopped from defending against a
contract because it made payments under the contract. Subsequent-
ly, the Pennsylvania Supreme Court at least limited the ability

of governmental units to avoid estoppel in Commonwealth Dept.

of Public Welfare v. UEC, Inc., 483 Pa. 503, 397 A.2d 779 (1979).

The Court did require that "all of the traditional elements of
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estoppel have otherwise been established”.

-

Micklow neither pleads detrimental reliance in his Appeal,
nor do the facts indicate that such reliance would have been
.reasonaple and justified. Furthermore, in light of his violations
of written directives, direct orders, and pr;visions in the
collective bargaining agreement, ne cannot be heard to say that
he lacked knowledge or the means of knowledge of the facts. In
short, his pleadiﬁgs and the record simply fail to establish the

elements of estoppel. See Cheltenham National Bank v. Snelling,

230 Pa. Super. 438, 326 A.2d 557, S60 (1974).

We note that almost all of the allegations concerning Mick-
low arose out of the school year just ended and the preceding
one. It is not unusual for a district to give a professional em-
ployee the benefit of the doubt after one deficient school year
that he will improve in the next. Indeed in incompetency dis-
missals, where the district only performs yearly evéluations,
the pfofessional employee always is given, by law, a_Second

school year to correct the problem.

We also note that, as established by Section 1123 of the
Public S-hool Code, the rating system is designed primarily to
rate a teacher's competency or incompetency. Micklow was not ter-
minated for incompetency. Hence his satisfactory ratings are

irrelevant to the current proceedings.
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H. LACK OF FINDINGS OF FACT

Micklow élleges reversible error in the Board?s failure to
adopt findings of fact. Although such findings would have certain-
ly been helpful to all parties on appeal and the Secretary of
Education, it has been repeatedly held that schonl boards have

no legalndbligation to make them. Penn-Delco School District v.

Urso, 33 Pa. Commonwealth Ct. 501, 382 A.2d 162 (1978), Grant

v. Board of School Directors, 43 Pa. Commonwealth Ct. 556, 403;

A.2d 157 (1979). )

I. FAILURE OF BOARD TO RULE ON MOTIONS AND OBJECTIONS.

Micklow asserted in his Petition of A, peal that the Board
erred in not ruling on various motions or objections'during the
hearing, and that therefore he dces not know on what basis the
Bozrd reached its decision. He does not identify in any way the
motions or objections he made, upon which the Board did not
rule, to his alleged prejudiceQ He does not cite an* authority
for the proposition that the Board must rule on all lmotions or
objections, nor ére we aware of any. In light of the| copious
testimony against him from numerous sources, we find\it rather
disingenuous for Micklow to suggest that he does not ow the

basis for his dismissal.

Accordingly, we make the following:
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ORDER

AND NOW, this 2nd day of dctober , 1981, it is hereby Or-
dered and De;reed that the decision of the School Board of the
Fox Chapel Area School District dismissing Appellant“on the
grourids of persistent and willful violation of the school laws
of the Commonwealth and persistent negligence be sustained.

| led Scan G

RObert G. Scanlon
Secretary of Education




IN THE OFFICE OF THE SECRETARY OF EDUCATION
COMMONWEALTIl Ol PENMSYLVANIA

RUTH S. GRANT, :
Appellant :

v. : Teacher Tenure Appeal
: No. 17-79

BOARD OF EDUCATION OF
CENTENNIAL SCHOOL DISTRICT,
Appcllee

OPINTON
This appeal has heen remanded to the Secretary of Education ffom the
Commonwealth Court in an order vacating the Secreiary's opinion 1ssued
' The Commonwealth Court remanded this case to.the

July 25, 1978.
Secrcetary of Education for an adjudication, including Findings of Fact

consistent with their opinion.

FINDINGS OF FACT

Ruth S. Grant, Appellant, is a professional employee. She is a

certified guidance counselor and school psychologist. She worked as

—

a guidance counseler—in the Hamburg School District, Hamburg, \

. \
Pennsylvania, for the 1961-62 school year. She then worked for four
\

- ~ years in the Conrad Weiser Area School in Kobesonia, PA. She then-
}

. I

accepted an internship in the Wernersville State Hospital in the |

|

|

summer of 1966 and, subsequently, worked there as a staff

plychoiogist. In March 1972, Appellant begam her employment in !
Centennial School District a2s a school psychologist. She also
, 4




worked as a teacher in the evening adult education program at the
district. [N.T. 357a, 36la - 365a, 28al. |

The Centennial School District is a large school district ldcated.in
Bucks County, with an enrollment of over 1,400 students and a s:aff
of approximately 800 pzofessional employees. During the 1974-75
schooi year, the school district's Office\of‘Pupil Personnel
Services had a staff consisting of six psychologists, including
Appellant. |[N.T. 8a - 10a]. ’ ‘

On June 13, 1975,.Appe11an£ was' informed by her supervisor, Dr. N.M.
Andrews, that she would be given un’unsatisfactory rating. Although
Dr. Andrews had mentioned to Appellant certain concernsiiﬁgut her
work in previous &iséussions, this was the first noticeithat her
work was considered to be unsatisfactory. [N.T. 466a}.'— .

On June 24, 1975, Appellant was told by Dr. Everett A. McPonald,
Jr., Superintendenk of Schools, that she could resign or have
charges for dismissal preferred against her. Appellant declined Fo

<

resign. [N.T. 1l6a - 18a].

On July 11, 1975, Dr. McDonald met with Appellant and gave her agn

unsatisfactory rating on the standard state form, DEBE 333.

Attached to the rating was an anecdotal record prepared by Dr.
Andrews, which was dated July 8, 1975. [N.T. 20a].

The unsatisfactory rating Appellant received on July 11, 1975, was
the only rating she had received during'the course of her cmploymer.t
in the Centennial School District. |[N.T. 39a].

Appeilant's supervisor, Dr. Andrews, was first employed by the
Centennial School District on Decembef 2, 1974, as Supervis;} of

Special Education and Special Serviqes. She waS certified at that
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10.

~

Limc.és a .school nurse, schuol p;yChologisL and guidauce counselor.
In June 1975, based on application @aterials submitted in ﬁay 1975,
she was issued the following supervisory certificates: * Supervisor
of School Heaith Services, Supcrvisor of Pupil Personnel Se;vices,
Supervisor of School Péychological'Servic?s, and Supervisor of
School Guidance Services.

Sy letter dated August 1, 1975, Appellant was informed thet ch%rges
for her dismissal had'beeq brought gnd thaty a he;ring\§n the charges
would be hel& August 12, 1975. :The ‘Statement of Charges was signed
by the President and attested to hy the Secretary of ,the Board of
Direétors of the‘Centénnial School District (herelnafter School B
Board). Appellani was charged with immorality, incompetcncy,

persistent negligence, persistent and willful violaticum of the

school laws and inLemperance. Under each charge were o number of
t

'counts,,sope of the counts related “c more than one charge. {N.T.

-

50la]). ‘ | x
H;aringsbon the charges were held before the School Board on August
12 and 20, 1975, at which evidence was presented regarding
Appellant's poor'performance as a psychologist. [N.T. 76a, §ga -
95a, 106a - 112a, 122a - 125a, -128a, 130a - 135a,'f55a].

v

On August 26, 1975, the Schoél Board met aad voted on the charges as
follows: . ’ 2
Immorality: 1 Aye, 7 Nh}s’

¥ Incompetency: 7 Ayes,'i Nay
Peraistehg Negligence: 3 Ayes, 5 Nays

Persistant and;fillful violation of school laws: 3 Ayes, S5 Nays

IntemperaT::://h Aye, 6 Nays
10
. 240
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11.

12.

13.

14.

Because only the charge of incompetency had béen sustained, the

Boa;d fheu voted seven to one to dismiss Appellant for incompetency.
Notice »f the Board's decision was sent to Appellant by registered
mail the following day. [N.T. 506a, 5Q7a]. -
On September 24, 1975, Appellant's Petit;;; of Appeal was filed in
the Gffice of the Secretary of Education. A hearing on the appeal
was held Octobzyr 31, 1975,

On July 6, 1976, the Secretary of Education (hereinafter Secretaryi
issued an order and adjudication sustaining Lhe appeal. The sole,
basis of the Secretary's decision was that the dismissal of
Appellant was improper bec#use she received only onc unsatisfactory
rating during the course of her employment with the Ccntennial
School District, notwithstanding that the Department ot Education
(hereinzfrer Departme-t) required that two unsatisfactory ratings
must precede a professional employee’s dismissal for incompeten:y.
The School Board took a timely appeal of the Secretary's order to
the Commopwealth Court (No. 1319 C.D. 1976), alleging interalia that
said order was improper because the Department's policy upon which
it was based had not beep promulgated consistent with the
requirements of the Commonwealth Document Law; Act of July 31, 1968,
P.L. 769 as_amended, 45 P.S. §1101 et. seq. and was, therefore, not
binding on th;JSchool Bonaxd. |

The Department responded, argui#g Lthat the Secretary's decision had
been proper. Appellant intervened arguing oe the merits of her
ircitial appeal to the Department that she had received only one

i
unsatisfactory rating prier to her dismissal for incompetency.

1y
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15. On August Y, 1977, the Commonwealth Court held that the Secretary's
order of July 6, 1976, was an error of law since the Department's
policy that two unsatisfaclory ratings must precede a teacher's
dismissal for incompetency had not been promulgated as required by
Sections 207 and 208 of the Commonwealth Docgg;nts Law, 45
P.5.8§§207, 2038. Additionally, the court hgld that because the
Secretary did not decide the merits of the‘School Board's actions,
“the matter would be remanded for a decision on the merits.

‘_/;Bfﬂ.On July 25, 1978, the Secretary of Education issued an Opinion and
Order vacating the Opinion and Order of the Secretary of Education
dated July 6, 1976, No. 274 and upholding the decision of the Board
of School Directors of the Centennial School Disctrict, Bucks Connty,
dated August 27, 1975, dismissing Appellant.

17. Appellaﬁi timely filed an appeal of the July 25, 1978 order of the
Secretary of Education with “he Commonwealth Court. Appellant made
three points in this further appeal. First, she contended that the
Secretary abused her discretion in declining to provide a further
nearing in which Appellant could present evidence as requested.
Second, App:llant complained that the unsatisfactory rating given
her shortly before the charges which led to her dismissal sﬂould
have been disregarded with the result that she could not be held to
have been lawfully w.smissed. Appellant asserted that it was an
abuse of the Secretary's iscretion or an error of law for the
Secretary to find against Appellant and uphold the School District's
dismissal of Appellant in view of the expression by the predecessor
Secretary of Eduéation in his decision made two years earlier that

the same rating lacked integrity. Third, Appellant complained that

t 2~1J
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18.

19:

20.

\

' the Secggti}y of Educaliou misconceived her function in that instead
I ,

fof making Findings of Fact and adjudicating the matter on the merits
as were proper, she reviewed the record to see whether it contained

substantial evidence supporting the School Board's conclusion that

}
/

“Appeiiant was an incompetent professional employee.

The Commonweal.h Court found that Appellant’s third point was of

merit in that the record.as submitted to the Commonwealth Court was

without findings of factL on the merits by either the School Board or

the Secretary of Education.

The Commonwealth Court stated that it was unable to review matters

coming to it from an administratiQe agency if’there are no findings

of fact on the merits. The Court held that the Secretary of

Education as the ultimate fact finder in cases of this nature, must

issue findings of fact on théﬁremaining matter at issue:

Appellant's alleged incompetency.v The Commonwealth Court order,

dated June 27, 1979, vacated the Secretary of Education's opinion of

-July 25, 1978 and remanded the record to the Secretary of Education

for ar adjudication, including findings of fact consistent with the

Commonwealth Court opinion.

Upon further review of the record, the Secretary of Education makes

the following findings of fact as supported by substantial evidence:

A. Appellant's immediate supervisor, Dr. Andrews, testified that
Appellant's work product consisting of the initial 20 psycho-
logical reports that she had written, was a disgrace. [N.T.
92a].

B. Other psychologists in the department refused to cosign any of

Appellant's psychological reports; cosigning by a fellow

24,
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psychologist is required as part of departmental policy. [N.T.
92a]. The department experienced no other in-tance of 5;
colleague refusing to cosign another's reporc. All of
Appellant's colleagues refused to sign her reports. [N.T. 86a][

C. Appellant's inaccurate testing of a special education student
resulted in her incorrect recommendation that the student be
Placed in a regular classroom. The student was in twelfth
gfade and had been in special education classes all kis life.
Appellant recomrended that he be switched to regular classes
for the last five months of his senior year. Appellant’s
recommendaton, if implemented, would have been detrimental to
the student's education and would have deprived him of the
opportunity to attend postgraduate classes. (N.T. 10la -
104a).

b. Appellant tested another student by administéring afm adult
Wechsler psychological test instead of the child W«chsler test
and failed to provide an adequate summary and recommendation in
her report on this child. ([N.T. 122a - 125a]}.

E. Only one of the twenty-six reports prepared by Appellant was
deemed to be competent by he¥ superior. [N.T. 135a].

F. Appellant “ailed to professionally conduct two psychiatric

g consulzations; making no active contriﬂﬁtion during such-
conferences. Typically the psychologist prepares the-parents
for the meeting with the psychiatr.st; reassures them, and
gives the psychiatrist all the pertinent informatinn and’input

concerning the student. Appellant merely provided written




reporls to the psychialrist bul made no verbal contribution
during the consultatioms. [N.T. 155a - 157a]}.

G. Appellant failed to test a particular student and atteﬁpted to
update past test results that were two years old instead and
present it as current. Every Centennial Special Education
student must beffetested every two years as mandated by
Pennsylvania Deéattment of ﬁhucation. [N.T. 130a - 13la].

H. Within onc month, Appellant changed her own recommendation that
s mentally retarded student should be assigned to a regular
classroom. Thé'initial decision of Appellant to "mainstream"
this child was based on results from improper testing
administered by the Appellant. Appellant first scofed‘%ﬂélmw”
child with a "91", a score indicating average inte;}iégnce on
the Stanford Binet Staddatd-IQ test. When told Ld-gétest the
child, Appellant :-cored the child with a "66", a score
indicating the child was borderline mentally retarded. ([N.T.
112a - 12la].

I. Dr. Andrews repeatedly approached Appellant on matters of
improper tests and other areas in which Appq}lant needed
improvement. Appellant continued to improperly test students;

her work product continued to be incompetent. [N.T. 300a -

321a].

DISCUSSION
This case has been remanded to the Secretary of Education for an

adjudication, including findings of fact, cousistent with the opinion of
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the Commonwealll Court. Graml v. Board ol Directors ol Lhe Cenlennial

School District, 43 Pa. Commw. Ct.556, 403 A.2d 157 (1979). Justice

Rogers held:

Order:

AND NOW, this 27th day of June, 1979, the Order of the
Secretary of Education made July 25, 1978 is vacated and the
record is remanded to Lhe Secretary of Education for an
adjudication, including findings in fact, consistenl with this
opinion. ‘

1d. at y 160.

— e

The language of the above Order does not require the Secretary to
conduct a rehearing regarding this matter. A review of the instant
record éonsisting of some 514 pages of testimony, exhibits and briefs
indicates it is comélete. The parties were provided ample opportunity to
raise and litigate all relevant quecstions of féct and law. Appellant's
December 3, 1980 request for a hearing to present expert testimony on the
standard of Appellan;'s performance as a school psychologist is therefore
denied. The Commonwealth Court, denied Appellant's prior request for a
rehearing stating that:

L)
LV

[Appellant] testified at length on both direct and
cross~examination as to the merits, and at one place or another
she refuted or explained cevery significant incident or
ircumstance depended on by the School Board as evidence of
incompetency. At the conclusion of the hearing, Mrs. Grant's
able counsel summed up on the merits with considerable vigor .
. - there is no suggestion whatever in the record of the
hearings, which we have rcad with some care, that Lhe
Appellant’s counsel was proceeding lightly on the merits. His
cross-examination of Lhe School Board's witnesses was thorough
to a fault and his objeclions numerous.

Id. at , 158.
Pennsylvania Administrative Agency Law is clear that when a court
decides an Order by a government agency is improper due to an error of

law, it may require further administrative action to determine if the

25
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proper decision can be made on Lhe merils from the total record.

Klingensmith v. Department of Labor and Industry, 1 Pa. Commw. Ct. 204,

273 A.2d 920 (1971). We find that the Secretary can make a final
adjudication, complete with findings of fact on the merits, from the
record as it now stands.

: The Secretary's duty in promulgating an order is to set forth the
) e

3 . , -~ N -
findings of fact which are essential to the validity of such order.

These findings must be sufficiently specific to enable the court in

reviewing that action to pass upon questions of law. Grantﬁ supra.,

S
Gottshall v. Blatt, 71 DAUPH 383 (1959). Sections 507, 704 of the

" Administrative Agency Law, 2 Pa. C.S. §§507, 704. Such administrative

findings must be based upon the evidence and should state the factual

situation clearly and unequivocally. Appeal of Veterans Club of Shopa

Davey Home Association of Blakely, 50 Lack Jr. 29 (1949). HHowever, the

Secretary functioning as an administrative determinator of fact is not
required to set forth findings specifically noting the rejection, and
reasons for such rejection; of each and every minor allegation raised at

the dismissal hearings of the Appellant. Application of Midwestern

Fidelity Corp., 26 Pa. Commw. Ct. 211, 363 A.2d 892 (1976).
Appellant, in the instant case, was employed as a school
psychologist for the Centennial School District. On June 13, 1975,

Appellant was informed by her supervisor, Dr. Andrews, that she would be

given an unsatisfactory rating. [F.F.No. 3]. On July 1i, 1975,

" Appellanl was given an unsatisfactory rating on the standard DEBE 333

form. By letter dated August 1, 1975, Appellant was informed that
charges for her dismissal had been brought and that a hearing on the

charges would be held on August 12, 1975. Appellant was charged with
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iwmoralily, incompelency, persistenlL negligence, persistenl and willlul
violation of school laws and intempcrunce. Hearings were held on Lhe
charges before the School Board on August 12 and August 20, 1975 during
which evidence was presented regarding Appellant’'s poor performance as a
school psychologist. On August 26, 1975, the School Board voted to
dismiss Appellant for incompetency. The question now before the
Secretary is whether the record contains evidence upon which findings of
fact on the merits can be made to uphold the Centennial School District's
dismissal of Appellant. The Secretary finds the record contains such
evidence.

The test in administrative agency law regarding substantial evidence
requires that the findings of fact necessary to support an adjudication
must be supported by more than a scintilla and must do more than create a
suspicion of existence of the facL to be established, and mecans such
relevant evidence as a reasonable mind might accept g;\Bgequate to )

support a conclusion. A.P. Weaver V. Sanitary Water Board, 3 Pa. Commnw.

Ct. 499, 284 A.2d 515 (1971).

The Weaver decision was applied to the Appéllate review of ¢

School Board's adjudication in Landi v. West Chester Area School District,

23 Pa. Commw. Ct. 586, 353°A.2d 895 (1976). In Landi, Lhe Commonwcalth
Court declared that the substantial evidence necessary to justify dis-
migeal iz determined by whether a reasonable man acting reasonably might
have reached the same decision reached by the board.

Applying the above test to the record, Dr. Andrews, Appellant's
inmedxate supervisor, test1f1ed”€%at Appellant's work product (the

intitial 20 psychological reports that she had written) was a disgrace.

‘a



jF.v. ZUA}. In explaining this conclusion, Dr. Andrews stated thal none
of the other staff psychologists would cosign any of Appellant's
psychological geports, thereby directly disregarding departmental policy
requiring that all reports must be cosigned. [F.F. 20B].

Appellant repeatedly inaccurately tested students which resulted in
her'incorrect reccmmendaticns that these students be placed in regular
classrooms. [F.F. 20C]. 1In one instance, Appellantfinaccurately tested
8 special education student and requested that the student be placed in a
regular clas.coom. This particular student was in the 12th grade and had
been in special education classes all of his life. Appellant rec;mmended
that this student be swi.ched to regular classes for the last five months
of his senior year. Th;s e.nmmendation, if implementz2d, would have been
detrimental to the studen. ecucativn. This student was reading on
approximately a first grade i, vel at ‘he time of Appellant's
recommendation that the'chiéd r= 3rscceamed. Further, such
mainstreaming would 1. this wi.c @ « de.ied the student the opportuﬁify to
participate in appropr-ate sp:c 1 tJucatiop-programs until the age >f 21.
(F.F. 20C]. T

Appellant ev:luated anothe: stuuent by administerirg an adult
psychological test instead of the child version of that test and a.so
failed to provide an adequatc summary and recommendation in the report cn
this child. {F.F. 20D]. In yet another instance, within one month
Appellant changed her own recommendation that a mentally retarded student
should be assigned to a regular clazczoom. Appellant's initial decision
to try to mainstream this child was based on the results.of improper

testing once again administered by the Appellant. Appellant tested the

student with tHe Stanford BINET Standard IQ test. Appellant first scored
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the child with a "91", & score indicaling average intelligence. When
told by hér superior t; retest this child, Appellant scored the child
with a "66", a score indicating the child was borderline mentally
retarded. [F.F. 20H].

Appellant also failed to professionally conduct two psychiatric

consultations. As the school psychologist, it was part of Appellant's

immm e awmanto

job duties to participate in psychiatric consﬁxua»;uua eewesE oo
and psychiatricts rcgarding certain school students. Uuring the Lwo
psychiatric consultations in question, Appellant made no active
contribution. Typically, it is the role ¢f the school psychologist to
prepare thg parents for the meeting with the psychiatrist. This is done
in order to reassure the parents as well as to give the psychiatrist all
/
the pertinent information and input concernfng the particular student.
During Lhe consultations in question, Appellant merely provided written
rc yrts ¢ the psychiatrist and made no verbal contribution whatsoever.
[F.. . 20:;.

.r. £air.us repeatedly aspproach.’ the Appellant on matters of her
improper teutiag of sti'”. ats as well as other areas in which she felt
App 177 .« u~- I improver=nt. Appellant continved to improperly test
stuid-u.s ar. . sark procvct continued rz be incompetent. ([F.F. 20I}.
Dr. Aady :we ot © °d bzrore the school bo..d that only one of the
twenty-six rFuczie - "~arc' by the Appellant was competent. [F.F. ZOE];

We Tind tuct AL -“iant’c repcated inability to correctly ted(\her
students, ‘er failure to improve her job performance upon her superior's
repeated rejuests to 4o sc, and the fact that only one of the twenty-six

reports prepared by the Aspellaut was ‘leemed to be competent by her

superior provides substantial evidence to uphold the Centennial Schcol

i AR ZJC
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Districl's decision to dismiss Lhe Appellant for incompetency.

Accordingly, we make the following:
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ORDER

AND NOW, this 10th  day of  August , 1981 it is

ordered and decreed that the appeal of Ruth S. Grant from the decision

of the Centennial Schocl District is hereby dismissed.

Sl e

Robert G. Scanlon
Secretary of Education
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COMMONWEALTH OF PENNSYLVANIA

CEPARTMENT OF EDUCATION

Myron L. Fasnacht, :
Appellant .
Ve : Téacher Tenure Appeal No. 18-79
Eastern York School District, : P
Appellee : - .

OF INION
Myron L. Fasnacht, Appellant herein, has appeaied from
the decision of the Board of Directors of the Eastern York
Scheol District, dismissing him as a professional employee on

the grouids of persistent negligence.

FINDINGS C FACT

1. Myron L. Fasnacht was hired by the Eastern York Schdol
District (the District) on September 1, 1970, and was a tenured
professional employee of éhét District teaching English, reading,
spelling, social studies; math and science to special education
students in the tenth, eleventh, and twelfth grades in the Eastern
High School at the time of his suspension without pay on January
4,’1979. N.T. 6,7; Contract of September 1, 1970.

2. Prior to his suspension wighqut pay, Mr. Fesnacht was
emp.oyed by the District for nine (9) yégra.'N.T.-e, 121.

3. Mr. Fasnacht was suspended witgout'pay LQ District
Superintendent, Thomas Jenkins on January 4, iQ?9, for persistent

negligence and incompetence. N.T. 9.
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4. By letter of~January 12, 1979, the Board of Directors )
of the Eastern York School District (the Board) informed Mr.
Fasnacht of the : ecific charges against him and scheduled a
hearing for January 24, 1979. Letter of January 12, 1979, Board
to Fasnacht.

‘5. The list of charges was divided into two categories:
persistent negligence and incompetence. All eight allegations
in the persistent negligence ca gory related tc alleged sleeping
in cl»ss. The twenty-three allegations in the incowpetence category
related to lesson plans, individualized education plans (IEP's),
subject matters being taught, %“eaching methods, and Mr. Fasnacht's
evaluations on the DEBE 333 form for 1972-~73, 1973-74, 1974-75,
1975-76, 1976~77, and 1977—78. Letter of January 12, 1979. Board
to Fasnacht.

6. A hearing was held January 17, 1979, and February 20,
1879. By agreement, the deposition of Mr. Fasnacht's rheumatclogist,
Dr. Marlin E. Wenger, was taken June 14, 1979. Oral argument was
subsequently he;rd before the Board. On October 9, 1979, by a
vote of 6-Yes, 2-No, l-Absent, the Bcard adopted findings of
fact and, based on thoée findings, upheld Mr. Easnacht’s dismissal
on the grounds of persistent negligence. N.T; 1; Deposition of
Marlin E. Wenger, Board Minutes October 9, 1979; Adjudication of

-

Board.

7. Atr Mr. Fasnacht's héaring, the Administration did not
>ffer into evidence Mr. rasnacht's official DEBE 333 rating forms,

and objected to Mr. Fasnacht's offering these forms.into evidence.
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Over these objections, his ratinas frr the school years 1974-75
1975-76, 1976-77, and 1977-78 were admitted. For all these vears,
Mr. Fasnacht was rated overall satisfactory. N.T. 125-126; Téacher's
Exhibits Nos. 1,2,3, and 4.

. 8. For all the school years listed abnwe, Mr. Fasnacht
received satisfactory ratings in all categories including, but
not limited to "habits of conduct,” "planning and organization,”
"individualization," "classroom generalship,:“:;;éfpulatioh of
materials,” "normal development” (of pupils), ‘and’"subjec. matter.
progress" (of pupils). Teacher's Exhibits Nos. 1,2,3, ané 4.

9. After the close ¢f the administration's case, its
attorney conceded, "We hav: rot put forth any evidence on in-
competency." N.T. 126. -

10. Testimony at the heering was limitea to four subjects:
allegations that Mr. Fasnacht's individual education plans for
1977-78 were inadequate and had to be corrected by him, allegaﬁions
that Mr. Fasnacht féiled to submit lesson plans to the office on
several occasions in 19¢76~-77, allegations that Mr. fasnacht did
nox teach his rupils ir accordance with their IEP's, and allega-
tions that Mr. rasnacht was repeatedly observed sleeping in class.

11. The Board di:i not find any deficiency in Mr. Fasnacht's
preparation of IEP's. Adjudication of Board, October 9, 1%79.

12, Mr. Fasnacht failed to submit lesson plans to thetgffice
it timely manner for the weeks beginning OSiober 25, November 1,

dovember 9, and Nevember 22, 1976; January 26, February 8, and

March 7, 1977. N.T. 1l11.




13. Beg.unniag th= 1977-78 school year, Mr. Fasnacht was ro
longer requir#:d to prepare and submit lesson plans because, as
a teécﬁer c¥ s;eciaﬁ'education. he had tc¢ prepara‘IEP’s instead.
N.T. 21.

14. Ass:...ant Superi;tendcﬂf Jeé' K. Zimmgrman testified that
Mr. Fasnachi did not teach in seocvrdance with his pupils' IEP's
in 197778 and 1978--79. N-T. 57-58.

15. Ms. Zimﬁerman never p2arscnally observed Mr. Fasnacht
teaching, but rather based her &onclusions on two obsarvations
by others in 15677-78 and one in 1978-79. N.T. 60-61.

16. Each of the three actual classroom observations was of

a social studies class. N.T. 59.

17. Ms. Zimmerman alleged Mr. Fasnacht  deficiency in

1977-78 as follows:

"In comparing the IEP's for 1977-78, the IEP's
all call for instruction in Social Studies to
be in the area of the United States. I found
absolutely nothing in any of the classroom
observations on that subject." N.T. 57-58.

18. When cross-examined on the first classrcom observation
in 1977-78 and asked what topic was being tanght, Ms. Zimmerman

responded:

"It was American h.story from the standpoint
of the Civil War and the Industrial Revolution
and the factcry system." N.T. 60.
19. Ms. Zimmerman's conclusion that Mr. Fasnacht's teaching
in 1978-79 did not follow his puviis' TEP's w&s based on one

Cclassrcom observation by Assistant Principal Charles Vanderwater.

N.T. 61.
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20. Mr. vanderwater *~stified that he obse : ' _-. Fasnacht
teach a social studies class that included lessons ... democracy,
early exploration, and an assignment concerning the writing of
the Constitution. N.T. 93-94.

21. Mr. vanderwater testified that Mr. Fasnach£ was not
following his pupils' IEP's, and that none of the subjects
taught was proper in view of any of the IEP's for his special
education students., N.T. 93-94.

22. On cross-examination, Mr. Vand: water conceded that
he ‘had not reviewed the pupils' IEP's before he made his
classroor observation and written critique of Mr. Fasnacht's
teaéhing. N.T. 95.

23. On furth2r cross examination of Mr. Vanderwater, the
following exchange occurred:

Q. "How did you know whether or not he was
following the IEP's when you hadn't in fact even
look=d at the IEP's when you made your observation?
o} résponse.)
Q. You didn't know whether he was following them
or not, did ou? |
A. It was irrelevant at that time." N.T. 96.
24, There is neither credible nor substantial evidence to

support the Board's finding that:

"On a number of occasions Mr. Fasnacht was observed
teaching subjects totally inconsistent with individual
education plans." (Adjudication of Board, October 9,
1979, Find:ng of Fact No. 18).
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25. The Board found that Mr. Fasnacht "was observed sleeping"”
in class twice during the week ending March 10, 1977; on May
16, 1978; on October 2, 1978; on October 31, 1978; and on January
2, 1979; and-that "he was observed with his head slumped over
-t hl: desk and his eyes closed in hig classroom during late
Novs w.:r 1978." Adjudication of Boaré, Octobuer 9, 1979, Findings
of Fact, Nos. 4,5,6,7,8,10 and 9.

25. On none of the occasions of alleged sleeping was Mr.
Fasnacht not sitting at his desk, nor was he heard to snore, nor
wa. he ever physically awakened by anybody.

27. Although it is clear that Mr. Fasnacht denied th-~
allegation of sleeping on at least one occasion,.there is con-
flictihg testimony as to whether he did so on other occaéions.
N.T. 11, 12%, 157. As developed below, he was not confronted
with the accuzation of sleeping on several of these alleged
occasions.

28. One adxinistration witness testified that Mr. Fasnacht
has a flaccid apperance, is corpulent, and acknowledged that Mr.
Fasnacht has "hooded eyes" in that "when he looks at ycou, you
find that you're looking at his eyelashes.” N.T. 103-104.

29. Mr. Fasnacht's rheumatologist, Dr. Wenger, stated in
his deposition that he has preécribed allopurinol for Mr. Fasnacht,
that allopurinal is reported to have caused drowsiness in a few
patients, that it is possible that Mr. Fasnacht experienced

drowsiness as a result of taking allopurinol, but that he has
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no way of knowing whether it has induced drowsiness in Mr.
Fasnacht. Deposition of Marlin E. Wenger, pp. 4, 6, 15.

30: John Manley, then Assistant Principal, testified that,
while making routine checks of the building, he had twi-e observed
Mr. Fasnacht sleeping in his room in March 1977. N.T. 71.

Mr. Manley observed Mr. Fasnach® from outside his
roem &rd -:id not enter it. N.T. 71, 78.

2. Mr. Fasnacht did not have his head down when Mr. Manley
observeu him. N.T. 78. |

33. At the hearing before the Board when Mr. Fasnacht
assumed the same position relative to Mr. Manley as in March

1977, Mr. Manley testified that his eyes were then closed when,

in fact, they were open. N.T. 78-79.

34. 1In view of the failure of Assistant Principal Manley
to enter Mr. Fasnacht's room of mentally retarded students‘go
awak:n him if asleep, Mr. Mcnley's inabili*y to determine in
sin . .ar circumstance whether :#r. Fasnachi's eyes were open or
closed, and Mr. Fasnacht's s:cisfactory reting for 197677, there
is no substantial nor credible evidence that i“r. Fasnacht was
asleep in his classroom in Maxch 19/7.

35. Thomas Jenkins, Ehen Principal, testified that he
observed Mr. Fasnacht sleeping in class on May 16, 1978. N.T 1l0.

| 36. Mr. Fasnacht was sitting essentially upright at the

time cf this observation. N.T. 31.

Sl -
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37. When he viewed Mr. Fasnacht in a similar position at
the hearing, Dr.,genkins couid not determine when his eyes were
open or closedf N.T. 32

38. Although pr. Jenkins testified on direct examination
that he awakened Mr. Fasnacht, on cross examination he stated,
"When I approached his desk, I got just about to his desk bef~re
e realized that I was there and appeared to awaken." N.T. 10, 32.

39. Mr. Fasnacht testified that he has a chronic hearing
problem which probablv caused him not to hear Dr. Jenkins until
he came near and which has since been ameliorated by a suction
procedure performed by a hearing specialist. M.T. 129-133.

40. In light of Dr. Jenkins' inability to determine in a
similar position whether Mr. Fasnacht's eyes were open or closed,
the fact that Mr. Fasnacht acknowledged Dr. Jenkins' presence
without being called to or prodded, and Mr. Fasnacht's satisfactory
rating for 1977-78, there is no substantial nor cred:ble evidence
that Mr. Fasnacht was asleep in his class on May 16, 1978.

41. Dr. Jenkins, then Superintendent of Schools, testified
that he next observed Mr. Fasnacht sleeping in class on October
2, 1978, and that Mr. Fasnacht awakened when he 2pproached his

desk. N.T. 1C.

42. At the time of this oBservation, Mr. Fasnacht was at
his desk in the rear of the room, sitting upright, not with his
‘hands on his head. N.T. 34.

43. When Mr. Fasnacht assumed a similar position at the

hearing, Dr. Jenkins testified that his eyes appeared closed
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when, in fact, they were 6p¢n. N.T. 34-35,

- 44. 1In light of Dr. Jenkins' mistaken belief under similar
circumstances that Mr. Faghacht's eyes were closed, there is no
substantial or credible evidence that Mr. Fasnacht was asleep in
his classroom con October 2, 1978. .

45. Superintendent Jenkins and Principal Manley testified
that together they observed Mr. Fasr.:cht asleep on October 31,
1978, while passing his classroom. N.T. 10,70.

46.' Although Dr. Jenkirs had warned Mr. Fasnacht a month
earlier t..at he would take disciplinary action against him the
next time he found Mr. Fasnacht asleep, Dr. Jenkins did unot
bring this alleged incident to Mr. Fasnacht's atfention. record
it in Mr. Fasnacht's persunnel file nor take any disciplinary
action. N.T. 35,36. {

47. Although SupéEintendent Jenkins and Frincipal Manley
both testified that they $e1ieved Mr.Fasna?ht to be asleep in
a room of mentally retarc:d pupils, tliey did not even enter the
room. N.T. 36.

48. When gquesticned as tc¢ why they did not enter the room,
Principal Manley could offer n» explaration. N.T. 81

49. 1In light of the factors cited in Findings 45-47, supra,
there is no substantial nor credible evidence that M£{ Fasnacht
was asleep in class on October 31, 1978.

£0. Principal Manley and Assistant Principal Vanderwater

-

testified that they saw Mr. Fasnacht sleeping at his desk in
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class sometime in November of 1978. N.T. 71, 92.
51. This alleged incident was not documented. N.T. 71.
$2. Mr. Fasnacht was ¢bserved bx,them for four or five
seconds from tne hall through a window. N.T. 101, 102.
53. Neither Principal Manley nor Assistant Principal
Vanderwater entered Mr. Fasnacht's classroom. N.T. 101-102.
54. When questioned, Mr. Vanderwater could offer no
explanation for their failure to intercede. N.T. 102.

55. Neither Mr. Manley nor Mr. Vanderwater discussed this

incident with Mr. Fasnacht. N.T. 71, 104.

5 cited in Findinas 50-54, there

]

56. In light of the facto
is no substantial nor credible evidence that Mr. Fasnacht was
asleep in his classroom in late November 1¢78.

57. Dr. Jenkins and Principal Manley testified that +hey
observed Mr. Fasnacht asleep on January 3, 1%79. N.T. 11, 70.

58. Dr. Jenkins and Mr. Manley did not enter Mr. Fasnacht's
‘room, nor confront him at that time; N.T. 39.

59. 1In light of the failure of Dr. Jenkins and Mr. Manley
to enter Mr. Fasnacht's classroom of mentallybretarded children,
there is no credibie or substantial evidence ¢hui. Mr. Fasnacht

was asleep on January 3, 1979.
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DISCUSSION 1

'The basic issues raised on appeal are as follows:

Did *he Board err in basing Mr. Fasnacht's discharge on
on competency related items (lesson plans and individual
education plans) ?

Does the evidence support the charge of persistent negli-
gence (sleeping in clasz) ?

Even if Mr. Fasnacht's dismissal was proper, is he entitled
to back pay for the period of January 4, 1979 (when he was
suspended) tc October 9, 1979 (the date of the Board's decision

to terminate) 2?1

A. Lesson Plans and Individual Education Plans

Appellant Fasnacht argues that the Board erred in basing
his dismissal on his all. ted failure to submit lesson plans
to the office on occasion in 1976-77 and his alleced failufe
to teach subijects on his pupils' IEP's? He argues that thece
are competency related items; that he was at all times rated
satisfactory :xn-inding specifically "planning and organization”;
that any deficiency regarding submission of lesson plans in
1976-77 is insignificant and far removed from his discharge

in 1979, and that téstimony demonstrated that he was properly

instructing his students based upon their IEP's. -

lrwo other issues raised were mere restatements of Issues
l and 2. Another ("Was the evidenre presented fairly . . . ?)
was not briefed or arguad by Appeliant.

2A;though Appellant argues in his brief that his IEP's for
1977-78 were satisfactorily coxrected and that his pupils' instruction
was ~ :operly individualized, he need not have done so. The Board
made no findings on these issues. The Board's only finding of
dereliction regarding IEP's was Number 18, that Mr. Fasnacht was
observed teaching subjects totally inconsistent with the IFP's.
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It is established that Mr. Fasnacht at all times received
satisfactory ratings on his DEBE-333 rating form, including
satisfactory ratings in "planning and organization." Clearly
proper planning and organization are ingredients of teacher
competence as demonstrated by their inclusion on the DEBE-333
form. The Board specificélly eschewed a finding of incompetency
and dces not here challenge the Departmental regulation that:

Two consecutive unsatisfactory ratings of a
professional employee are necessary to support
a dismissal on the grcunds of incompetency.
Pa. Bulletin, Vol 8, Nos 34, 2ucust 26, 1978.
The Board argues that failure to submit le=son plans does

constitute negligerce rather than incompetence. citing Davies

V. Big Spring School District 15 School Law Informatia Exchange

No. 109 (1978).

There is merit to both sides of this a?gument. Fa.lure to
make proper lesson plans for pupils would be an indication of
incompetency. Repeated failure to file copies of those plans
in an office could demonstrate negligence.

Nevertheless, Mr. Fasnacht's argqument that any neagligence
regarding lesson plan submissions in 1976-77 is irrelevant to
his dismissal in 1979 is compelling. As t!~ zdministration
testified, Mr. Fasnacht's classes jof mentally retarded students were
not even supposed to have lesson plans beginning with the 1977-78
school year, but rather IEP's. Had tlere been evidence of failure

by Mr. Fasnacht to submit IEP's in 1977-78 and 1978--79, his failure
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to submit lesson plans in 1276--77 might be part of a pattern of N
’ A

neglige :ce in this general area. However, no such evidence was

adduced at the hearing, and the Board made no ruch finding;(

Standing by itself, Mr. Faspacht's failure to submit copi

his lesson plans to the office over a year and a half before he
“"was dismissed, is no cause fcr dismissalc

The Board argues that Mr. Fasnacht' :fgilure to subﬁ§§ lesson
piane in 1976-77 should be coupled with his alleged subsequent
failure to follow his pupils IEP's to demonstrate a pattern of
persistent negligence. However, there is simply no cfedible nor
substzntial evidence to support the Board's only finding regarding
IEP's, that Mr. Fasnacht "was observed teaching subject totally
incon s i stent wieh (them) ."

Two administratior witensses testified that Mr. Fasnacht
was observed teaching subjects inconsistent with his pdpils' IEP's3.
The first witness, Assistant Superintendent Zimmerman{‘had never
persona. .y observed him teach, based her conclusions on three
observations made by other persons, testified that Mr. Fasnacht
was not following the IEP's because his Social Studies instruction

was not in the area of the United States, and then immediately

3A third administpé%ion witness, Principal Johp Manlev,
testified that Mr. Fasnacht taught beyond the level of huis
students and engaged in group instruction instead of indivigual
instruction. 'The Board made no finding that Mr. Fasnacht hacd
dcne so. Mr. Manley did not testirfy that Mr. Fasnacht taught subjects

inccnsistent with his pupils' 12P's.

265 o




. contradicted herself and stated that he was teaching American
history from the standpoint of the Civil War and tF~ Industrial
Revoluticn and the factory system. The second witness, Mr.
Vanderwater, testified that he observed Mr. Fasnacht teach sub-
jects inconsistent with his pupils' IEP's, but then acknowl aedged
that he hadn't read the IEP's when he made the classroom observa-
tion and his report on that observation and that k= deemed the
IEP's to be "irrelevant" to his ébservation of Mr. Fasnacht's
class of mentally retarded pupils.

Parenthetically, even if there was any credible, substantial
evidence that a special education teacher had, on occasion, taught
subjects not on his pupils' IEP's, that would hardly be grounds
for dismissal. Certainly there may be times when one area of
discussion leads to others, and a teacﬁer should not be faulted
for pursuing other topics rather than stifling inguiry. Only
if a teacher fails to cover the subject areas on his pupils'

IEP's (or lesson plans]} should he be disciplined. There is simply
a toial absence of evidence that Mr. Fasnacht failed to teach

his pupils the subject areas they were supposed to learn.

B. Sleeping in Class y

Certainly, it wouid be intolerable for any teacher to fall
asleep in class repeatedly, no matter what the reason. The mere
accusation of repeated sleeping in the classroom is insufficient,

howeder, to support a teacher's termination. It is upon the
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administration to present substantial evidence of such persistent-

negligence. In the instant case, the Board seems to have aéted

1

upon the theory that where there's smoke there's fire, ;rather °

~

than to rely upon proof of the charges. . {

/et

Under Section 1131 of the Public School Code of 1949, the
reeponsibility of the Secretary of Education "after hearing
ard argument and reviewing 21l the testimoﬁv filed or taken before
him" is tc '"enter such orc.. either affiming or reversing the
action of the Board of School Directors as to him appears ijust
and proper." 24 P.S. §11-1131. The actual scope of review under
this provision has been given varyina interpretations by various
Secretaries of Education and the Courts over the years.

At times, the Commpnwealth Court has held that a teacher's
dismissal must be ipheld by the Secretary if there is substantial
evidence on the record for doing so, and that the Secretary may

not substitute his judgement regarding the credibility of witnesses

for *+° ~f the School Board, Penn-Delco School District v. Urso,
33 +eilth Court 501, 382 A.2d 162, 167, (1978), y}§§§:
hi.c ool District v. McKown --Pa. Commonwealth Court--, 400

A.2d4 899 (April 23, 1979).
More recently, the Ccmmonwealth Court has said:

...the Secretary of Education misconceived her
funtion (in) that instead of making findingsof
fact snd adjudicating the matter on the merits
as was proper, she reviewed the record to see
whether it contained substantial -evidence supporting
the School Board's conclusion . . .
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The provision (§ 1131 of the School Code) in
summary establishes the Secretary of \Education
as the ultimate fact finder in cases &f this
nature and with this statute goes the power

to determine the credibility of witnesses, the
weight of their testimony and the inferences
to be drawn therefrom. Grant v. Centennial .
School District Pa. Commonwealth Court--

403 A.2d 157,159 (June 27, 1979).

In this case, as detailed in the findings of fact, there

is no subétantial,crgdible evidence to support the Board's

conclusion that Mr. Fasnacht slept in class on several occa-

sions. When eash alleged incident is examined separately, it

is appafeﬁf that the administration has not met its burden of
—i. proof. ' -

Although a number of supervisors testified that they
thoug! 2y saw Mr. Fasnacht asleep at his desk at various
times, their inability to determin~ whether the flaccid,
corpulent Mr. Fasnacht had his eyes opeﬁ or closed under similar
circumstances.at his hearing renders their testimony suspect.
Muéh more importantly, their actions on those occasicns belie
their words. With only two exceptions, no supervisor ever
entered M:. Fasnacht's room where Suppésedly he was asleep in
a class of mentally retarded children. Dr. Jenkins testified
'that he suspended Mr. Fasnacht with "regard for the children's
safety and welfare due to lack of supervision." N.T. 9. Yet,
it is ihposaﬁble to believe that a teacher's superior--whether
assistant prir .pal, principal or superihtenﬂent—-would have so
little regard for mentally retarded school children's safety

and welfare that he.would perceive their'teacher to be asleep
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and simoly return to his office without intervening in aryway
+~ srotect those children.

Only Dr. Jenkins ever entered Mr. Fasnacht's classroom
) T

whar he shdfaght he saw him asleep. On neither occasion did

' ne have to awaken Mr. Fasnacht physically, bu® rather Mr

kY .
Faznac*; not:ced him as he approached near to his desk. Mr.

- \

Fasnacht adeqﬁafely explained his failure tec note Dr. Jenkins

until then by his loss of hearing at the time, which was sub-

éequentlv ameliorated. « Sign.ficantly, . Jenkins could not

tell whether Mr. Fasnacht's eyes werq\ope or closed when their

-——"

relative positions on these occasions were re-cr=ated at the

hearing. Had Dr. Jenkins had to awaken Mr. Fasnacht on these

-

o

;» Occasions, were he able to determine in a re-created situation

whether Mr. Fasnacht;s eyes “.¢re open or shut, if there were
corroborating testimony from students that Mr. Fascnacht was
asleep, if Mr, Fasnacht had been heard sncring, or if Mr.
‘Fasnacht's class was out of control, then the charges of
;sleeping might be esLSblished. on the record that comes tc

the Secretary, these gharges are simply unsubstantiated.

~

C. Bac:: —ay Where a Suspension is Upheld

s

Since we find thiat the Board has not established that Mr.

Fasnacht was quilty of persistent negligence, it is unnecessary

to decide this issue.
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Accordingly, we - ike *hu following:

o
YL

o n —

AND NOW, this éth day of Sept.:mber » 1980, it is hereby
Ordered and Decreed that the decision of the Board of Sci. -1
Directors of the Eastern York School District terminating
Myron L. Fasnacht for persistent negligence e reversed, and

that Myron L. Fasnacht be reinstated with bazk pay.

J@ ("TQ (';'Q\C““. C::;_,.__

obert G. Scanlor
Secxretary of Educati - -

\7“/
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IN THE OFFICE OF THE SECRETARY OF EDUCATION
COMMONWEALTH OF PENNSYLVANIA

sudithl Gurmankin,

Appellant
v. : Teacher Tenure Appea!l
. Ne 16-79
SCHOOL DISTIRCT OF PHILADELPHIA,
Appellee
OPINION

Judith Gurmankin, °‘»pelian: herein, has appealed her Octvber 9, 1979
dismissal by the Ichc>l Districc of Philadeiphia. For .2asons stateu
below, the Secretary of Fducation has dismissed the appeal.

FINDINGS OF FACT

1. Judith Gurmankin, Appellant herein, was a profés%ional employee
of the School District of Philadelphia employed as a high schoa’ c:zcher
at the time of the actions .erein a; )~aled. (Appellant's Petition,
paragraph 1) |

2. 'By letter dated October 9, 1979 the Board of Education of the
School District of Philadelphia advised Appellant that she had been’
dismissed. (Appellant's Petition, paragraphs 2, 12}

3. On November 8, 1979 Appellant appealed the action of the School
D%strict of Philadelphia to the Secretary of Education pursuant to

Section 1131 of the Public School €Code, 24 P.S. §11-1131.

4. By letter cated January 23, 1980 Michael A. Valanza, Attorney
for Appellant, noti‘‘ed the hearing officer, Linda J. Wells, Esquire,

“that Appellant had advised him of her desire to withdraw her Petition of

Appeal.
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5. In the same letter referer :d above, attorney for Anme' apt

noltified Ms. Wells that Appellan: 1 advised tim that she wo - &
seeking new counsel to represent any future hearings.
5. In view of Appellant's statec decision to seek new counsel it

was agreed betweer Linda .". Wells, heariag officer, and Michael A.
Valanza that action before the Secretary of Education would be postponed
until Appellant had had an oppert nity to engage other counsel and her
new counse} had had an opportunity to advise Appellant further on her
‘ecision to withdraw her Petiticr +f Appeal with the Secretary cf
Education.

7 By letter dated Felruary 2, 1980, addressed "To Whom it May
Concerr,” App+ .lant hersel: informed the Secretary of Fducation as
follows: "I wan* to put ofif the meeting. My case is Federal.... I want
to put.off the hearing wit® :he Secretary of Education, until I hear from
the Federal government."

8. Linda J. We.ls, hearing officer,unsuccessfully attempted to
contact Appellant follo« ing her letter of Fcbruary 2, 1980 to determine
her intert to ‘pursue her appeal.

9. {n two years since the date of Appellant's letter to the
Secretary of Education, no contact has beep made by Appellant or any
attorney acting in her behalf to pursue the appeal filed with the

Secretary of Educac.ion.

DISCUSSION
Appellant was notified in October, 1979 that the Board of School
Directors of the School District of Philadelphia had dismissed her asva

teacher. In November, 1979 she filed a Petition of Appeal b fore the



Secretary of Education. Foliowing the filing of ﬁer appeal the only
contact receivel from Appellent is rcorrespondence from her attorney
indicating Appeilant's desire to withc-aw her appeal followed by
Appellant's own correspondence indicating her desire to put off her
hearing before thc Secretarv «f Education. Since the receipt of that
correspondence there has been no effort to contact the Secretary of
Education to e’ her clarify Appellant's desire to withdraw her appeal or
to pursue the appeal. Failure to pursue this appeal for such an extended

period of time is grounds for dismissal,

Accordingly, vz :nter the following:

-
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ORDER
AN.. NOW, this 1lth day of February, 198_, ic¢ is Ordered and .. —oees

Necreed that the appeal of Judith Gurmankin be dismissed.

06 e o

Robert G. Scanlon
Secretary of Ed-ration

o
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF EDUCATION

JOHN A. MIGNONL,

Appellant :
v. : TEACHER TENURE APPEAL
No. 20-79
RACNOR TOWNSHIP SCHOOL DISTRICT,
Appellee
o
OPIN.UN
J A. Miguone, Aprr”° -+ herein, has appealed from 3 decision of
the Radnor.Township Sc ct dismissing him as & professional

employee on grounds Hf .z szeut negligence, 1ir Hmpetency, .ind wiilful

violation of school 1.

FINDINGS OF FACT

1. John A. Mignone {Appellant) was hired as a professional employee of.
+  the Radnor Township School Dictrirt kRadnor) in Sepremper of 1962
wher; he wasg contipually empleyed until his suspension with pay,

May 14, 1979. . (M.T. 15-49).

2., Appellant's assignment as a r* essional employee-of the Radnor .
School Distri&t from 1962 to 1967 was that of a science teacher at
the middle school. (N.T. 16-45).

3. In 1967 Appellant was appointed to the position of Coordinator of
Educational Techrology. (N.T. 16-45). During this time Appellant
did nct teach classes; he was transferred to the senior high scihool.
His duties entailed planning a television project in éonjﬁnction
with the general expansion of the high school program. This plan

was to involve all of the schools in the school district. Appellant

O
o
A
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was to design the studio, the program, its utilization, and the
courses that would be added to the curriculum in accompaniment of
this expansion. (N.T. 15-57, 16-45, Exhibit M-22).

In 1969 Appellant became the distri. _'s audiovisual coordinatcr and
teacher of aviation until 1975-1976, when he became audiovisual and
television coordinator for the high school. In 1976~1977 Appellant
was audiovisual television coordinator for the high school and
teacher of aviation and physical science. (N.T. 16-47).

In 1277 App-llant's assignment was changed from aviiosisual tele-
vision coordinator to full-time science teacher. 1. - iuanga
o:zcurred in order to improve the efficiency of the audiovisual
television program,‘and to obtain more aconomic use of tgscher
resources. This change enabled a full-time audiovisial coordinator
to be hired in hopes of making the program more eflfective. (N.T.
1-49, 111, 112, 114).

Appellant returned to the classroom on a full-time tea;hing bas;a.
He taught th.ee sections of ninth grade physiéal science, and one
section of astronomy. In 1978-1979 “r>ellant had 'the same schedule
plus one section of geology each semester. (N.T. 3-6).

Dr. John C. Crosby is the District Superintendent of Radnor Town-

ship School District. He holds a Superintendent's Letter of Eli~

gibility and has been so employed since January of 1976. (N.T. 1-

11, 14).

Dr. William F. Duffey is Assistant Director Superintendsnt of
Personnel of Radnor Township School Distri:t. He is rasponsible

for supervision and evaluation of personnel.. He %as bsen employed
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10.

11.

iz.

13,

by Radnor School District since 1976. (N.T. 2-51, 53). He 1is also

responsible for teacher evaluation programs in Radnor. (N.T. 1-18,

N
\

19). \
Mr. Donald P. Anderson is the Princiéhl of Radnor High School., He
has been so employed since 1973. (N.T. 3-5).

Mrs. Sarah Knupp is the Assistant Principal for Instruction at
Radnor High Scﬁool. She “as taught chemistry at Radnor High School

for twelve years, was department chairperson for a year, 'nd has

_been the Assistaut Principal of Instruction for the last three

rears.  (N.T. 9--37).

John J. hidestier i- Assistant Principal for Administrzcion at.
Kadnzor High Scwol. He has been employed in this position since
1969. (N.7 5-¢9).

In 1976, an e fort was made by the Superintendent to adopt a
systematic approach to the matter of teacher evaluation. A ciass~
room ob: ervation olicy (See Exhibit S-1) was adoptéd in order to
improve the uniformity and fhe coniistency of teacher cvaluation.
(N.T. 1-15, 17).

A clasuroom_observatiqx of each teacher in Radno’’ Township is

~

perfu 1ed at least once per year. (N.1. 1--19). Tre ohserve on

for-. includes _he nainr ca . -gori: of .- v, . .&.bex - mc/ironment,
ranag~.ent, and algo nrovid. 1 seecc £ o bes-ie e 8, The
form alsu res2ives & ~pace . '£r: fi teacher 21 :° ug g2 sonfer-
ence. A copy of a compli=ter coservation Sorm .  se-c -. rhi» “eacher

‘

who wis cbs wved. (N.T. 1-2i, 56, 57, 2-.7. s~xui.” -~

2

e
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1

15,

16.

17.

18.

“hg Radnor classroom observation form is used for classroom obse: -a-
. n and 1s also a component of the rating process. Radnor includes
«dministrative records and administrative notes of teacher per-
formance in areas other than classroom performance of teaching as
components of teacher ratings. (N.T. 1-21).

Consistent with Pennsylvania law, teachers in the Radnor School
District are rated at " 2ast once a year. (N.T. 1-25),

Using this information, the principal prepares the teacher ¢ lua-~
tion/rating on the DEBE-333 form. If the rating is unsatisfactory,
the principal and superintendent meet to discuss the re aa. The
superintendent then rz2ads the information available to n1. in the
anecdotal record and reads the classroom observation report in
order to detefmine whether or not he concurs'in the unsatisfactory
rating. If the superintendent concurs with the principal's rating,
he signs the DEBF-333 form. The teacher may appeal this rating to
the superintendent. (N.T. 1-22, 23),

During the ten years preceeding the 1977-78 school year, virtua’ly
&ll DEBE-133 rating forms at Radnor High School contained identical
numerical sc§res of 80, the maximum score a teacher could receive.
Mr., Anderson, the principal, ordinarily gzave t 'achers an 80 if
their overall rating was satisfactory. |

In the summer of 1978, the Superintendent requested that the prin-
cipal, Mr. Anderson, make a more intensive observation of ten
teachers whom he felt, based on comr it and criticisms he had

received, should be more clocely observed to see if they were
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19.

20.

21.

23.

performing satisfactorilv or net, and if not to offer them ascis-
tance. (N.T. 1-27, 28, 31, 32, 33, 35, 36, 94, 95).

Appellant was on the list of teachers that the Superintendent asgkad
the Principa: to observe more closely. Where repeated criticism
was lodged against a te: ner, the Principal was to determine the
validity of said criticism and offer apprepriate assistance.
However, 1if the criti;ism was unsubstantiated through the observa-
tions then the teacher could be freed from any unjust sccusations
8o that he or she could truly teach. (N.T. 1-35, 36).

The teachers iamed oa the list ;ere advised that they wosuld be
obaserved mcrr frequently; the Superintendeat met with a group of
these ﬁamed individuals who requested a meeting, and the Super-
intendent distributed newsletters to the staff which explained the
purposes of the more iigorous evaluation policy. (N.T. 1-29, 30,
31, 32; Exhibit S-4a, 4b). The Superintendent maintains that these
teachz2rs were subjected to more evaluations, not more rigorous
standards thoa the other teachers in the district. (N.T. 3-38).
appellant met with Mr. Anderson, on Septembef 13, 1978. At this
time Mr. Anderson advised Appellant that he would be observed more
frequently based upon the new policy. (N.T. 3-44, 45).

Appellant was rated 'satisfactory” for each year at Radnor School
District from 1962 through 1)77-78 school year. (Exhibits M-2
thrcough M-13).

Appellant was rated ''unsatisfactory" for the first semester of

1978-79 school year by Mr. Anderson on January 10, 1979, after
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Mr. Anderson had consulted with Assistant Principals Chidester and
Knupp. The nux=vrical score assigned was 58.5. Appellant was given
a copy of the r.:ing and anecdotal record on January 12, 1979.

This rating w:: discussed with him at a short meeting on January
15, 1979. {5 . 3-84, 87, 4-32, 15-97, 98; Exhibit S-20).

24. The only cla- ‘room observation of Appellant made during the fall
term of 197&-79 was performed on October 16, 1978 by Assistant
Principal Knunp., Out of 28 items on the form, two of these, disci-
pline and classroom organizatinn, were marked with an "I" for needs

improvement.
25. There is a dispute as to the meaning of the use of the letter "i"
on the classroom observation form, S-1. The definition on the
legend of the form states that an "I" is used to denote "improve-
ment needed." Dr. Duffey, Mr. Anderson, Mr. Chidester, and Mrs.
Knupp, stated that they used the designation "I" on the form to
mean that the items so marked are "unsatisfactory'" at the time of

4
the observation. Dr. Crosby, says that an "I" does not mean unsatisfactory

in and of itself. (N.T. 2-71, 4-26, 5-87, 7-73, 1i7, 1 06, 110).
26. On the classroom observation form for October 16, 1978 Assistant
Principal Knupp commentad that some of the students of Appellént's
physical science classxéére pushing and shoving each other in the
hall when Appellant arrived at class at 1:07 p.m. A fire drill
took place and Mrs. Knupp roted that the class was very noisy and
slow to settle down to business. She also commented tkat although

the students were very noisy, they seemed to be interested in the

experiments in which they were engaged. (Exhibit S-10).
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27. 1n order to arrive at an unsatisfactory rating for Appellant for the
fall *erm of 1978-1979, ;he Superintendent stated that the single
clarr<rom observation for this term was not sufficient in and of
izself and therefore the obse:vétion-had to be utilized in conjunc~
tion with the anecdotal recbrds to ar;ive at the unsatisf: ‘tory
deteqmination. (N.T. 2-15, 16).

28. The-anecdotal records incilui s some incidents predacing the rating
geriod because Mr. Anderson helieved they evidenced unacceptable
conduct which had predat. . the rating period and had continued
through 1it, |

29. The Superintendent reviewed the DL5..-335 unsatisfactory rating of
frpellant for the first semester a.d the anecdotal record attached,
and approved and signed it on January 23. 1979. (Exhibit S$-20).

30. Appellant, feeling that the rating was unfair, requested the Super-
gntendent investigate "he unsaticfactory ratings. The Superintendent
weut iv the hi; 2 met with six students and three teachers
to determine fhe AT ~nf Mr. Mignone's unsatisfactory rating.
The Superintend:nt felt that the rat iy was fair, just, .nd correct.
(N.T. 1-64, 70; Exhibit §-21).

31. Appellant was rated "unsatisfactory" b’ -. . snderson for the second
semester of the 197/8-1979 school year af:er M:. Anderson consulted
with Assistant Principals Chidester and Koupo. .ppellant received
a copy of this rating on May 13, 1979. (N.T. 4-38; Exhibit S-24).

32. Appellant was rated '"unsatisfactory" because seven classroom observa-

tions indicated that his classes were not well ordered, the attitudes
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of his stul.rcs towards his teaéhing was poor, students continued

to complaia uiout his teaching methods and conduct, he continued to
violate basic operating policies and he failed to improve his
performance to a satiifactory level from his previous unsatisf;étgry
rating issued for the fall term of 1978-1979. (N.T. 4-39, 40). n T

33. The Superintendent approved the unsatisfactory DEBE-333 ratiﬁg for
the second semester after reviewing it with Dr. Duffey, Mr. Anderson,
Mr. Chidester, and Mrs. Knupp. (N.f. 1-63, 4-38).

34. It wz- the profcseional opinion of the Super:: :endent thet Appellant's
pre‘issional perf?Emance during the 1978-1979 school year was un-
satisfactqu. This professional opinion was based upon the Super-
1npendent;s review of all the records relating tc Appellant. The
Superintendent sta-ed thdt Appellant neglected to perform his
duties .as required by the Public School Code during the 1978-1979
school year. (1-80, 81).

35. The Aséistant Superintendent corcurred in .he professional opinion
of the Superintehdent. After a review of all of the reccerds relating
to Appellant's 1978-1979 school year, Dr. C.ffcy felt Appeliant vias not
competent and that he reéused or neglected to obey the directives -
of his Principal during that period. (N.T. 2-76).

36. Based on information availahle to them as Agsistant Principals’ o
both Mr. Chidester and Mrs.'Knupp have the professional opiﬁ on

that Appellant's performance during the 1978-1979 school year was

unsatisfaccory. (N.T. 6-49, 56, 3-97).

&
o
(-. I
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37.  The evaluatio&\gf a teacher on the DEBE-333 is in mcst respects a
subjective deterﬁination with a numerical score so cesignated.
(N.T. 4-65, 4~-68).

38. Eight classroom observations were performed on Appellant during the
second half of the 1978~1979 school year. (Exhibit S-11, S-12, S~
13, s-14, $-15, §-16, $-17, and S-18).

39. Assistant Principal Knupp observed Appellant's ninth grade physical
science class three consecutive days in February of 1979. On
February 26, 1979 Mrs. Knupp found that improvement was needed in
the following ten categories: achieves rapport, arouses intereséldﬂ
effective development, appropriateness, effectiveness, participa-
tion, group response, personal enthusiasm, routine procedures and
discipline. Mrs. Knupp commented that although Appellant's explanation
was clear and well done the teacher did not have the attention nf
many or the students. Mrs. Knupp testified at the school board
hearing that this class was completaly out of contrnl. (N.T; 9-74;
Exhibic S~11). ’

40. On February 27, 1979 Mrs. Knupp found Appellant's performance to be
in r2ed of improvement in the following categories: achieves:
rapport, arouses interest, effective develcpment, variety, effec-
tiveness, group response, personal enthusiasm, routine procedures
and discipline. Mrs. Knupp commented on this observation form that
several students were tardy and failed to sign in‘on the gfeen

sheet as Radnor High School policy for lateness of students required.

237
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Mrs. Knupp further commented that .during the'zlass several paper
wads were thrown towards the front of the classroom and that Appellant
ignored these. Mrs. Knupp conclu&ed that this clacs was much
better than the class on February'26, 1979. (Exhibit S-12).

41. 1In the classroom observation of Appellant on February 28, 1979
Assistant Principal Knupp listed Appellant in need of improvement
in only one category, that of classroom organization. Mrs. Knupp

stated that participation under the category of student involvement

—— e e

Qas outstanding. Mrs. Knupp further commented that‘it was a géod
class period with appropriate use of time.

42. Dr. Duffey observed Appellant's physical science class on March 19,
1979. Dr. Duffey’assigngdeppellant an "I" in the/following cate-
gories: achieves rapport, arouses interest,‘effecqiveness, parti- .
cipation, group response, conclusions draﬁn, lessons summarized,
personal enthusiasm, positive reinforcement, and discipline.

Dr. Duffey commented that this was one of the most distressing
examples of teaching he had ever seen.

43. Dr. Duffey observed Appellant's class on March 22, 1979. Dr. Duffey
assigned Appellant an "I" in the following categories: achieves
rapport, arouses interest, effective development, veriety, appro-
priateness, effectiveness, participation, éroup rrsponse, lessons
summarized, personal enthusiasm. positive reinforcement and disci-
pline. Dr. Duffey found that Appellant was not in ﬁgntrol of his

S

class. T
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44,

45,

46.

47.

Dr. Duffey discussed his classroom observation on March 19 and 22,

1979 with Appellant. (N.T. 2-71).

Assistant Principal Chidester observed Appellant's geology class on
March 26, 1979. Mr. Chidester :ssigued Appellant an "I" in the
following categories: states purpose, arouses interest, illuminates
subject, clear sequence, effective development, appropriateness,
effectiveness, participation, group response, conclusions drawn,
lessons suﬁmarized, positive reinforcement;—and classroom organiza-

tion. Mr. Chidester commented on student lateness and the absence

~of a sign-in form which caused Appellant to sead a student to the

"office to get one. Mr. Chidester further noted that no students.

partgcipated-vocally during the entire class. Mr. Chidester listed
five suggestions for Appellant to imérove his teaching performance -
on this classroom observation form. (N.T. 5-88, 87, 90; Exhibit S-_'
16). ;

Mr. Chidester observed Appellant's astronomy class on March 27,

1979. He assigned an "I" to Appellant in the.following categories:
states purpose, arouseé interest, illuminétesvsubject, effectiveness,
participation, group response, conclusions drawn, and lessons
su;;éfized. Mr. Chidester noted student lateness. He further
commented that the lesson was strictly teacher~dominated. Mr. Chi-
dester issued five suggestions to Appellant to 1mpfove his perfor~
mance. (N.T. 5-90, 91; Exhibit S-17).

Mr.'Chidester described the two March i979 classes as very inade-
quate ana very ;;éatisfactory at the”ﬁgaiiné before the School

LY S

Board: " (im. 5-92; 6-49).
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48.

49.

Principal Anderson observed Appellant’s ninth graQe physical sciefjce
class on March 30, 1979. Mr. Anderson assigned Appeilant'an "I" in
the following categories: achieves rapport, effective development,
effectiveness, group response, attitude, housekeeping, routine
procedures, discipline, and classroom organizationm. Mr; Anderson
commented that Appellant arrived a full minute late. Mr. Anderson
further noted that the lab group worked well for a few minutesj
then socialization generally replaced the search for scientific
knowledge. Mr. Anderson furfﬁer Qtated that this was the last
class on Friday, for both students and teachgr. Mr. Anderson made
suggestions to Appellant on the classroom observation forms for how
he might improve his.teachgx;performance. In Rhese suggestioné,
Mr. Anderson emphagized that the teacher sets the tone, always.
(N.T. 4-28, 29; Exhibit S-18).

During the 1978-79 school year, administrators at the Radmor School
District made numerous suggestions to Appellant concerning wayé by
which he could improve his teaching performance. (N.T. 1-104, 2~
72, 3-81, 4~62, 5-41, 44, 90; Exhibit s-8, S-9, s-11, S-12, S-13,.
§-16, S-17, S-18).  On the basis of classroom observations, both
Mr. Anderson and Dr. Crosby had the professional opinion that

Appellant was in need of improvement and did not so improve during

" the 1978-79 school year. The absence of improvement was particu-

larly noted in areas of student involvement, achieving rapport with
the stﬁdents, arousing interest,-routine procedures and discipline

and classroom orgaaization. (N.T. 1-58, 59, 197; 4-28, 29, 31).
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- 50,

51.

52.

53.

S54.

55.

After Appellant was sﬁspended with pay, 46 of his former ninth

grade physical science students signed a petition at the conclusion
of the 1978-79 school year requesting pass/fail grading alleging
that they were pot taught the same materlal as other nirth grade
students and therefore did not wish to take_the departmental science

Mr. Anderson keeps an administrative performance log on each teacher

assigned to him, and hag done so for some 13 yeafs. This is a
nethod he utilizes to give himself a basis for recognizing patterns
of failure of teachers to meet administrative obligations so that

he can effectively deal with these problems. The faculty are aware
of Mr. Anderson's log and are cognizant of the fact that he uées it
as a part of his rating process of their professional performance.
(N.T. 3-41, 44).

The entries in this log on Appellant constifuted a substantial part -
of_;he,gnecdotal record that Mr. Anderson prepéred to accompény the
unsatisfgctorj rating. (Exhibits $-20, S-24).

Appellant was persistently late. He was ;epéatedly late to school,
classes and administrative meet.ings. (Exhibits S-20, S-24; N.T. 3-
59, 65, 66). | |
Appellant persistently failed to leave adequate record plans for
substitute teachersk§s required by schoal policy. (N.T.,3—78,'79,
6-95 to 105, 7-77, 8-108, 109).

Appellant persistently failed to abide by appropriate administrative
procedures and school policy regarding field trips. (Exhibit S-24;
N.T. 3-53 to 57, 4-95, 96,39-81 to 92, 16-69). | |
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56.

57.

58,

59.

Appellant percistently failed to maintain order and an appropriate
atmocphere duxing his homeroom period. The principzl was required
to inrerveuc and restore order on several occassions. (N.T. 3-59,
607,

On May 11, the DEBE-333, with an unsatisfactory rating, was prepared
and submitted to Appellant by Mr. Anderson. Because of the length
of this document, Mr. Anderson told Appellant he could take it

home, lock at it, study it, review it and that a meeting would be
scheduled the following Monday morning to- discuss the ﬁEBE-333
report. (N.T. 1-74~75).

On May 14, 1979 at the meeting to discuss ths DEBE-333 unsatis-
factory rating of Appellant, Mr. And;rson indicated that because of
the unsatisfactory rating, charges had been prepated and that he
would recommend to ché Superint _ndent and ultimately to the School
Board that hearings be started to dismiss Appellant as an unsafis-
factory teacher. (N.T. 1-75).

At the meeting on May 14; 1979 the Superintendent informed Appellant
that basgd on the two uﬁsatisfagtory ratings and his professional )
opinion as to Appellant's incompetency as a claﬁsroom_teacher,;he
was suspending Appellant with pay for the remainder of the school
year and that a hearing would take place to deté;ﬁina wvhether or

not he would cnntinue as a teficher in the Radnor School District.

©(N.T. 1-76).

RY4
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60.

61.

62.

63.

64.

65.

66.

A special meeting of the Radnor Township Board of Schgol Directors
was held on May 16, 1979. The Board accepted the racommendation of
the Superintendent and vote? to hear the charges that were set
forth. The Board approved the suspension with pay of Appellant
effective May 14 pending their decision on the dismissal charges.
The Board's decision was unanimous. (N.T. 1-77, 78).

On May 17, 1§79 Appellant was sent by certified mail a four page
letter listing tiie charges against him.

Seventeen dismissal hearings were held on the following dates:

June 18, 19, 27, July 9, 10, 12, 16, 23, 30, 31, Auéust 8, 13, 15
23, 28, September 12, and Octéber 10, 1979. (N.T. Volumes»l—l7).
On October 23, 1979 at a special meeting the Board of School Direc-
tors of Radnor Township voted to dismiss Appellanf, John A. Mignone,
on the grounds of incompetence, persistent negligence and willful
violation of school laws.

On October 24, 1979.the Board of School Directors notified Appel-
lant that he had been dismissed for incompetency, persistent negli-
gence and willful violation of school iéwg, effective October 23,

1979.

On November. 13, 1979 the Secretary of Education received a Petition

for Appeal on behalf of the Appellant.

P il

6ni33nuary 22, 1980-a hearing was held before a hearing examiner

appointed by the Secretary of Education. -
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DISCUSSION

Having reviewed the decision of the Board and the lengthy record of
the hearing before the Board, and having heard argument on behalf of the
Appellant and the Radnor School District, it is our conclusion that the
charges against the Appellanf are supported by.substantial evidence. We
uphold the decision of the Board dismissing Appellant, John A. Mignoné,
for incompetency, persistent negligence and willful violation of school
laws.

The rgcord of the hearing before the Radnor School Board consisted
of approximately two thqgsand pagés of testimony and exhibits. The
Secretary of Education, functioning as an administrative determinator of
lfact, is not required to set forth findings specifically noting the
rejection, and reasons for such rejection, of eéach and every minor
allegation raised at the dismissal hearings of Appellant. Application

of Midwestern Fidelity Corp. 26 Pa.Commw.Ct. 211, 363 A.2d 892 (1976).

Rather, the Secretary's duty in promulgating an order is to set forth
the findings of fact which are essential to the validity of such order.
The findings must be sufficiently specific to enable the court in review-

ing that action to pass upon questions of law. Grant v. Board of School

Directors, Centennial School District, 43 Pa. Commw.Ct 556, 403 A.2d
- ,/’\

157 (1979), Gottshall v. Blatt, 71 Dauph. 383 (1959). Sections 507, 704

of the Administration Agency Law, 2 Pa.C.S. §§507, 704.. Such admin-

——

istrative findings must be based upon the evidence and should state the

factual situation clearly and unequivocally. Appeal of Veterans Club

of Shopa-Davey Home Assoc. of Blakely, 50 Lack. Jr. 29 (1849)......- -
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L 4 } .
On May 17, 1979 a twenty-four count proposed statement of Eharges
) . 1

* alleging incompetency, pérsistent‘negiigence; and wilifuL violation of
school laws was submitted to the Radnor Township Board of School Direc-
tors which accepted them by resolution as valid charges warranting a
dismissal hearing for John A. Mignone, Séventeen separéte hearings were
conducted in which numerous Qitnesses testified for the school district
and for Appellant. At the conclusion of the hearings the Board of
School Directors of Radnor Township found suéport for all twenty four
charges against Appellant and voted to dismiss him.

Appellant raises as his first issue an evidentiary question. He
contends that all of the evidence was of actions taken by the various
administrators which violated the spirit and purpose of the Teacher
Tenure Act and therefore cannot provide a valid basis for disyissal.
Appellant asserts that Pr}ncipal Donald Anderson was unfair and mali-
cious in his effort to evaluate Appellant more rigorously than other
teacﬁefs. "Appellant further states that no attempt was made by ;hev
principal to ascertain whether the,accusations:he, as principal,‘fecéived
and recorded were valid. Appellant declares that he was the target of

.dghe venom and malice of‘the principal.

{%éu " We find that Appellant's allegations that the principal was "biaséd"
and "out to get him" are without merit. Not only does Appellant fail to
point to any evidence In the record showing malice on the part of the /

-, principal, or indicate any reason for such motive, he ignores'thg fact

that four other certified administrators also testified as to his incom-
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petence.” Here Appellant's argument is similar to that made by the

Respondent in Steffen v. Board of School: Directors of South Middletown

Township School District, 32 Pa.Commw.Ct. 187, 377 A.2d 1381 (1977). 1Imn

that case, Mr. Steffen contended that there was a conspiracy on the part
of the school administration that led to his discharge, not any actual
incéﬁpetsgfzjon his part. The Commonwealth Court.held that it was Mr.
Steffen's "inability to perform his functions as an instructor or edu-

cator to the students, his inability to maintain order in his classroom

and his unwillingness to imptove his performance...that led to his

discharge, not a conspiracy." 1Id. at 1385.

Even if, arguendo, the principal did harbor some personal malice
against Appellant, it is inconceivable to us that a principal could
persuade fOur‘certified administrators, students, parents; fellow ~teachers
and Appellant's Department Chairman, totaling twenty-six witnesses, to
perjure themselves by testifying that Appellant wa§ incompetent 1if
indeed he was rot incompetent. We hoid it was Appellant's inability to
maintain an appréﬁfiate ~ducational atmosphere in his classroom, his
lack of rapport with his students, his violation of school rules and his
inability or refusal to improve his unsatisfactory performance of the
fall term 1978-1979 school year, as evidenced by his unsatisfactory
rating for the spring term of 1978—1979, that ledéo his dismissal, not
any personal vendetta alleged to have Geen waged against him by the -
principal} v

Appellant next contends that the evidence itself, introduced

through the evaluations, anecdotal record and testimony does not provide



v

a substantial basis for dismissal because it was incomplete, inaccurate,

and not given in proper form. The Secretary finds this claim to be void
:of merit. Section 11-1122 of the School Code, 24 P.S. §11-1122, proyidés

that: ' ) } -

The only valid causes for termination of a contract...(with a)
professional employee shall be immorality, incompetency, intemper--
ance, cruelty, persistent negligence, mental derangement...(and)
persistent and willful violation of the school laws,"

Section 11-1123, 24 P,S. §11-1123, of the School Code further
provides that:

In determining whether a professional emplbyee shall be dis-
missed for incompetency, (said employee) .shall be rated by an
approved rating system which shall give due consideration to per-
sonality. preparation, technique and pupilreaction...provided that

no unsatisfactory rating shall be valid unless approved by the
district superintendent,"

In the instant case, Appellant received an unsatisfactory rating
for the fall and spring terms of 1978-1979 school year. [Exhibits $-20,
$§-24]. Both of the unsatisfactory ratings were made on the -DEBE-333
forms, an approved rating form, The District Superinfendent, Dr.
Crosby approved both of the unsatisfactory ratings. We find that the
ratings, the testimony, and evidence introduced during the hearings,

provided substantial evidence for Appellant's termination on reasons of

incompetency.

In Thall Appeal, 410 Pa., 222, 189 A.2d 249 (1963) the court held
that two preliminary unsatisfactory ratings must be made before a profes-
sional employee may be dismissed for incompetency, stating that the

first rating is to serve as notice that improvement is needed. The
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second unsatisfactory rating indicates failure to improve. The Secre; p
.tary of Fducation finds that Appellant received two valid unsatisfactory
ratings justifying dismissal on the basis of incompetency.

Appellant argues that it is against the weight of evidence in this
case to hold that his sixteen years of exc. ary service abruptly fell
to such a Jow level of performance as to be ratedlunsatisfactory for the
1978-1979 school year. While the Secretary of Education concedes that
it 1is &isheartening thgi a prorfessional employee's competency deterior-
ated so rapidly, we note that Appellant had not been functioning in the:
capacity of a full-time teacher for the last twelve of the sixteen prior
years for which he received satisfactory ratings. The Secretary also
notes that the standards for tcacher competency are not different for
experienced teachers. Professionai employees are credited with an
appropriate numSér of points on the basis of seniori;y in the rating

process, but prio; satisfactory experience does not subject a teacher to
a different set oé professional standards.

The Steffen/case, supra, 1s similar to the instant case. The"
teacher in thet dismissal hearing appeal had eleven years of satisfactory
performance. His position, like Appellant's was changed just prior to
his unsatisfactory ratings. In ;ffirming Steffen's dismissal for incom~
petency, the Secretary of E&hcation held that "although he may once have
been competent to teach social studies, it is clear that during the

1974~75 school year his performance in that subjec. was umsatisfactory,

his students were bored and restless, and he could not maintain order."

r)!' -
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Steffen v. Bd. of School Directors of South Middletown Township School

Districf, Opinion of Sec. No. 259, July 6, 1976, aff'd 37 Pa.Commw.Ct.
187, 377 A.2d 1381 (1977). We find that the ;ecord of the dismissal
hearings of Appellant, John A. Mignone, contain sufficient cred%ﬁle
evidence to support the conclusion that Appellant was no longer func~
tioning competently as a professioral employee. [FF No. 23, 31, 32, 34
to 36, 39-57] "

The court has held that failure to maintain adequate classroom

control is serious enough in itself to warrant a rating of unsatisfactory.

English v. North East Board of Education, 22 Pa.Commw.Ct. 240, 348 A.2d

494 (1975). Appellant was specifical}y charged with f;iling and neglecting
to maintain discipline and control in his classrooms with respect to
- groups of students under his supervision (School District Charge No. 9).
[F.F. No. 39, 40, 42, 43, 49, 56] .
In testifying at the hearing, Dr. Duffey, Assistant Superinte;;;;:////

of Radnor School District, stated that his March 19, 1379 observation of o
Appellant's physical science class presented "one of the most distressing
examples of t~aching" he had ever seen. He further commented that it
was his opinion‘that the class was "completely out of control." Inade-

quate preparation, lack of discipline, requests by students to transfer

from a class, and student expressions of dissatisfaction with a teachcr's
performance have also been held to warrant an incompetency charg:.

ﬁteffen, supra. [F.F. No. 49] The record indicates that evidence was

ntroduced to demcnstrate Appellant's deficig;cies in most of the aforementioned

alreas. Several students were switched, as per their own or their parencs'i
. o

RAVSEEES

Vs

Z
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request, to another section of Appel;gnt's class or to another teacher's
section. Numerous students testified at the hearingz as to the ineffectiveness
of the Appellant's teaching performance.

The term incompetence is not limited to mean a mere lack of scho-

lastic ability to instruct a given subject. Horosko v. School District

of Mount Pleasant Township, 335 Pa. 369, 6 A.2d 866 (1939). Incompetency

has been justified as grounds for dismissal where pupils and parents

"have complained about students who were unsuccessful in passing the

teacher'e exams. Gurlich Township School District v. Korman, 31 D&C 197

(1938).. Forty-six of Appellant's ninth grade physical science students
signed a petition requesting a pass or fail grade in lieu of taking the
departmental final examination, alleging that they did not cover the

same material as the students in the other teachers' sections. [Exhibit

34’ FIFI Nol SO]

~ Appellant's counsel also contends that irrelevant materials and

hearsay testimony were admitted into the record despite objections. It
Wis further argued that this informgtion colored the minds of the Radnor
Schcol Board so that they could not make an impartial judgment. A
careful review of the record reveals this contention to be without
merit. :The Board had ample factual evidence consisting cf the direct
tgstimony of many witnesses involving numerous incidents on which to
base its decision to dismiss Appellant. It has been held that the
admission of hearsay in support of other evidence in an administrative

hearing is permissible. Bd4. oxX Publié Education of School District of

Pittsburgh v. Pyle, 37 Pa.Comaw.Ct. 386, 390 A.2d 904 (1978). Findings
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based solely on hearsay evidence cannot stand. Unemployment Bd. of

Review v. Cooper, 25 Pa.Commw.Ct. 256, 360 A.2d 293 (1976). The Secre-

tary of Education finds that the admission of hearsay in the dismissal
hearing of Appellant was permissible and even if, arguendo it was admitted
in error, the error would be deemed harmless‘in that the Board of School
Director's decision to dismiss Appellant was supported by substantial

evidence independent of that hearsay, Miller v. State Dental Counci] and

Examining Bd., 39 Pa.Commw.Ct. 613, 396 A.2d 83 (1979).

While the Appellant only raises issues concerning the validity of
his dismissal for incompetency, ;hg Radnor School District also dis-
missed him for persistent negligence and willful violation of school
laws. [F.F. No. 64] Dismissal on either of these grounds requires
neither an unsatisfactory rating nor an anecdotal record.

Failure or neglect to teach constitutes grounds for dismissal on a

charge of persistent negligence. West Mahanoy Township School

District v. Kolly, 156 Pa. Super. Ct. 601, Al A.2d 244 (1945). Neglect

to teach is not confined to neglect to instruct or failure to provide an
adequate instructional program. Failure to perform the additional
duties of a teacher which are necessary for instruction to be effective

is a basis for a persistent negligence violation. Stohler v. Berks

County I.U. Board, Opinion of Sec. No. 260, Dec. 22, 1975. In Stohler,

like the instant case, the administration notified the teacher that
his work was not satisfactory and gave him suggestions and directives to

make his teaching more effective, Appellant, similarly notified and
advised, consistently failed to follow these directives. Id.

[F.F. No. 49]
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In Stroman v. Board of School Director of Harrisburg County School

District, Opinion of Sec. No. 207, June 1, 1972, aff'd., 7 Pa.Ccmmw.Ct.
418, 300 A.2d 286 (1973) the court held that failure to maintain rapport
with students, chronic lateness, and inability to cope with students
were sufficient to sustain a persistent negligence charge. Appellant
was observed as needing improvement in "achieves rapport' with students
five separate times in the 1978-1979 school year. [F.F. No. 39, 40, 42,
43, 48] The record also indicates that Appellant was not only late for
school on various occasions, but he was chronically late for specific
classes. [F.F. 53]

The Secretary of Education finds that Appellant's dismissal on the
grounds ;f persistent and willful violation of school rules was also
justified. Refusal or negleEt to obey reasonable school regulations has
been held to constitute persistent and willful violation of school laws:

warranting dismissal. Board of School Directors of Ambridge Borough

School District, Beaver County v. Snyder, 346 Pa. 103, 29 A.2d 34 (1943).

Failure to maintain lesson plans, and failure to submit attendance

sheets, was also held to justify dismissal in Barndt v. Board of School

Directors v. Wissahickon, Opinion of Sec. No. 255, January 27, 1976,
aff'd. 28 Pa.Commw.Ct. 482, 368 A.2d 1355 (1977). Repeated refusals to
comply with school policies and procedures, and neglect to follow direc-

tions of superiors warranted removal in Tucci v. Olay Valley School Bd.,

Opinion of Sec. No. 281, Aug. 17, 1970. Leaving school premises without
notifying the office of departure and destination, making personal phone

'calls:contrary to school rules, parking contrary to the faculty manual
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and attempting to obtain disciplinary records of students without author-
ity or permission were held to be persistent and willful violations of

school laws in Giangiacomo v. Pottsgrove School Boafd, Opinion of Sec.

No. 304, Jan. 17, 1977.

We find thar Appellant's chronic tardiness, neglect to require late
students to sign in, failure to report students cutting class, failure
to file appropriate substitute lessoﬁ plans, failure to follow proce-
dures for field trips, failure .o maintain order in his homeroom during
announcements, failure to follow rules regarding dismissal of classes,
and failure to adequately perform classroom duties constitute persistent
and willful violation of school laws. [F.F. 45, 53, 54, 55, 56]

Thus it is our opinion that the Radnor School Board's decision to
dismiss the Appellant on the grounds of incompetency, persistent negli-
gence and persistent and willful violation of school laws 1s supported

by substantial evidence in the record.

Accordingly, we make the following:
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ORDER

AND NOW, this __ 26th day of _February, 1981,  it' is ordered

and decreed that the Appeal of John A. Mignone from the decision of the

Radnor Township School District is hereby dismissed.

AN A

Robert G. Scanlon
Secretary of Education
Commonwealth of Pennsylvania

3
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COMMONWEALTH OF PENNSYLVANIA

o/

Department of Education

Florence Ryan,

Appellant

V. Teacher Tenure Appeal No. 22-79

Board of School Directors
of Lackawanna Trails
District,

Appellee

OPINION
Florenc= Ryan, Appellant herein, has appealed from the
decision of the Board of Directors of the Lackawanna Trails
School District terminating her contract and dismissing her as

a professional employee on the grounds of persistent negligence.

FINDINGS OF FACT

1. The Appellant is a professional employee. She has been
an employee of the Lackawanna Trails School District, "the

Ytrict", since July 1, 1966.

2. During the 1978-79 school year, Appellant was employed

as a sixth grade teacher at the District's Benton Elementary

School.

y notice dated June 21, 1978, Appellant was presented

\f;;:;\ﬂ detailed statement of charges seeking her dismissal as
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" a professional employee on the grounds of immorality, persis-
tent negligence, and persistent and willful violations of school
laws. Appellant was advised in writing of the charges against
her and of the proposed public hearing on the charges to be held
pursuant to Sectionr: 1127 of the School Code (24 P.S. §11-1127).

(N.T. ~-9)
-

4. Appellant was advised of her right to a hearing pursuant
to Section 1127 of the School Code and a hearing before the
District Board of School Directors, "the Board", was duly held
on July 23 and 24, 1979. At said hearing Ryan was represented by
counsel and was given full opportunity to cross—examine all

1

witnesses and to present testimony and evidence on her own

behalf.
(

5. On October 29, 1979, at a duly advertised special méet-
ing, the Board voted upon the three charges against Appellant,
dismissing the charges of immorality and‘willful violation of
the school laws, and sustaining *he charge of persistefdt negli-

gence (See Minutes to Board Meeting of 10/29/79).

6. No Findings of Fact were adopted by the Board in reach-

ing its decision on the charges against Appellant.

7. On November 28, 1979, Appellant filed a Petition for
Appeal from the adverse decision of the Board with the Secretary

of Education.
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8. On day 18, 1979, Appellant ceaied teaching in the Dis-
trict's Benton Elementary School and ;&d not return to her posi-
tion for the remaindeC/QQ the schooliﬁegr. (NT 130, 253, 264,

265) | \

3 M

\\/"
I
9, On Monziy, May 21, 1979, a handwritten statement from

Appellant's ph¥ysician, TLomas McDonalid, M.D., was delivered to
\,

Appellant's superior, Mr.>w111iams, the principal of Benton
Elementary School, by f:f Conway, PSEA representative. The state-
ment was dated "5/1867§"~and read "tension fatigue'’ édvise one

to two weeks rest from work". (NT 130-132, 253, 264-265, Schooi

District Exhibit 7)

10. In response to the Distrint's request for further in-
formation, Appellant suomitted a second statement from Dr.
McDonald, also dated "5/18/79", which read "ill, under my care,
and unabie to. work since May 17, 1979". (N.T. 264-265, School

District Exhibit 3-A)

1i. A third notice régarding Appellanf's absence was sub-
mitted to the District on or about May 29, 1979. That notice,
under the letterhead of Sténley W. Owen, M.D., read "due to
exiting (sic) eye condition, Mrs. Ryan will be unable to per-
form her work duties until further notice". (N.T. 265, School

Distg}ct Exhibit 8)
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12. All medical statements provided to the District by

Appellant were delivered on her behalf by third parties. (N.T.

130-132)

13. There is no medical evidence in the record which
suggests that Appellant was medically able to perform her duties

from May 17, 1979 to the end of the school year.

.
14. 5istrict policy required the grading of the "habits
and attitudes” section of studenté' report cards with expiana—
tory letter symbols. Appellant used a dual system of marking
and added check marks in addition to required explanatory sym—.
bols. The Appellaht was never instructed not to include check

marks on the report cards. (N.T. 133-137, 246, 265-266)

15. District policy required the generation of special re-
ports to be used to notify parents about tﬁe grade status of
children not doing well in school. Appellant knew this policy
and had used the District's special certificate fqrms in the
past years, but did not use the special forms throughout the

1378-79 school vear. {(N.T. 137-140, 295-296)

16. Appellant telephoned and met with parents and communi-
cated to them by note instead of using the required form. Ryan
received no warning or direction that her methods of parent

notice were unacceptable to her superiors. (N.T. 266-267)
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17. For the first eight months of the 1978-79 school year;"z
Appellant divided her class into three reading levels. For the
remaining weeks of the school year, all the class was grouped
into a single reading level. Appellant testified that this was
done becguse the lower level children had completed their read-
ing material and she felt that the class was capable of being

combined into one group. (N.T. 233-236, 313-320)

18. A level of more advanced reading books to which certain
students in Appellant's class may have advanced did exist, but
Appellant had no reason to beiieve that éuch books might be
avéilable for her class. Appellant's experience at the beginning
ot the school year gave her reason to believe that such books

would not be readily obtainable for her classroom. (N.T. 140-

141, 233-236)

19. Appellant's classrcom rule required that only one stu-
dent leave the classrcom at any time. On occasion more tharn one
child was seen out of the classroom, sometimes unbeknownst to
Appellant. Classroom policy was later amended to require that
students sign before leaving the classroom.'(N.T. 51, 68, 298-

300)

20. On one occasion during the 1978-79 schocl year, stu-

dents in Appellant's class were observed by Mr. Williams, Princi-
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pal of the Benton Elementary School, playing on the school playf
ground without any supervision. Appellant testified that on said
occasion, she was observing the children from the school doorway
where she,was'waiting with other children for their bus except
for a brief period of time in which she usea the lavatory
facilities. Mr. Williamg did not take time con that occasion to
rebuke Appellant for her negligent conduct. Several days later,

Mr. Williams mentioned the incident to Appellant. (N.T. 197-199,

268-269).

DISCUSSION

Appellant has been dismissed from her positiop as a sixth
grade teacher with the Lackawanna Trail School District upon
the charge of persistenf negligence. Additional charges of
immorality and persistent and willful violation of the school
laQs brought against Apprellant by the school administration

were dismissed by the Board.

The School Board has accorded Appellant her full ovpor-
tunity to be heard in this matter. A hearing before the Board
was duly held upon proper notice at which Ryan was represented
by counsel and at which she was able to cross-examine all wit-

nesses and present testimony and other evidence on her behalf.

306



Subsequent to the hearing the Board dismissed two of the three
charges against Ryan but upheld the remaining charge of per-

sistent negligence and, consequently, her dismissal.

In reaching its decision, the Boa;d adopted no Findings
of Fact. Accordingly, the Secretar} has no_choice but to act
as tﬁe ultimate fact finder in this matter. In the absence of
factual findings by the Board, we must look to the entire
record before us to consider its support for the allegations
of misconéﬁétT.We believe this approach to be in accord with

dicta set forth in a recent decision of the Pennsylvania

Supreme Court, Strinich v. Clairton School District, No. 80~1-137

(Sup. Ct. July 2, 1¢'1), which deals with the issue of the Secre-

tary's scope of review in teacher tenure appeals.

Persistent negligence is a valid cause fbr termination
of a tenured school professional employee. Section 11-1122
of the Public School Code, 24 P.S. §11-1122. The burden of
proof to sustain such a cha;ge rests upon thé District. Thomas

v. Dalton Borough School District, 30 D&C 213 (1937). The evi-

dence must also éupport the twc elements of the charge: one,
an omission to act or an act in violation of duty, Appeal of

Deane, 26 Northumbéfland Law Journal 17 (1956); and two, con-

tinuing and consistent negligence. Lucciola v. Commonwealth

of Penasylvania, 25 Pa. Cmwlth. Ct. 419, 360 A.2d 310 (1976).




The written statement of charges originally presented
to Ryan detailed six bases for the allegation of persistent
negligence. Counsel for the Districf‘has conceded that two
of the bases are not supported by the evidence. Accordingly,

our review of the evidence is limited to its support for the

remaining bases.

The first of the four allegations underlying the instant
charge is that Appellant-failed tc attend school and teach
her students without good cause from May 17, 1379 through the
end of the school year. There is no question that Appellant
was not present during the period from May 18, 1979 through
the end of the school year. The only question 1is whether her

absence was for good cause and with medical excuse.

The record shows that Appellant was first absent from
school on Friday, May 18, 1979. On Monday, May 21, 1979, a
statement from Appellant's physician, Thomas J. McDonnell,
M.D., was delivered to Appellant's superior, Mr. Williams,
the Principal at Benton Elementary School, by Mr. Conway, the
PSEA representative. The hand written statement, set forth,
on a prescription blank dated 5/18/79, read: "'Teeg}gs
fatigue'. Advise 1 to 2 weeks rest from work". S.D. Ex. 7.
After Appellant was advised ‘:hat the District was not satis-

fied with the excuse that had been provided, a second state-
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ment from Lr. McDonnell was also receiQed by Appellant's
superiors. That statement, also dated 5/18/79, read: "Il1l,
under my care, and unable to work since May 17, 1979". S.D.
Ex. 3a. The District received a third notice regarding
Appellant's absence on May 29, 1979. That notice forwarded to
" the District by Appellant's attorney was under the letter-
head of Stanley W. Boland, M.D., and read: "Dué to her exiting
(sic) eye condition, Mrs. Ryan will be unable o perform her

work duties until further notice." School District Exhibit 8.

The district acknowledges bece{pt of all three notices
regarding Appellant's state of health, but insists they do
not adequately explain the specifics of her medical condition.
Eurther, the district complainy that Appellant's treatment
of this issue was cavalier in that she arranged for the medi-
cal notices to be delivered to her supervisors through third
parties rather than directly. The district's arguments are
not convincing. : f ‘ ..a

[

Under tpe School Code provision degling with reimburse-
ment for sick leave, a district "may'reﬁuire" an absent emplo-
yee:

"to furnish a certificate frbm a physician or other prac-

titioner certifying that said employee was unable to per-

form. his or her duties during the period of absence for

<—/;hich compensation is required to be paid [under the
School Code]". 24 P.S. 11-1154.
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Although the quoted provision is not squarely applicable
to the instant charge of persistent negligence, it does pro-
vide guidance as to the type of medical excuse whiéh‘would
normally be expected of a professional school employee. The
statements of Appellant's physicians clearly supply the écope
of.information-called for by the statutory language. The two

statements of Dr. McDonnell read together indicate that, in

was suffering

o e .

from a condition of "tension fatigue", and that she was unable
- P

to work from.May 17, 1979 fo;“E“Egriod of two weeks. Dr. Bo-

the opinion of her medical doctor, Appellant

land's statemgnt documents that, in the opinion of a physi-
cian, Appellant would be unable to perform her duties for a

. , £
continued period of absence.

There 1is no question'that the district was made aware
in an adequate and timely fashiﬁn that Appeilant's absence was
the result of a documented medical copdition. Appellant's
repeated efforts to comply with the district's request for
additional information indicates a responsible attitude toward
her duty to advise the district about her absence. The record
provides no avidence to supbort'a finding that Appellant was
medically able to perform her duties from May 1?, 1979 to the
end of the school year. There is no showing that she de-
liberately_abused the siék leave policy of the district. The
mere fact that she delivered the medical statements through a
third party rather than directly adds no support to the Dis-

trict's allegation.
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indéed, Appellant's reliance on a third party was clearly
appropriate in light of the proferred diagnosis of "tension
fatigue" which implies the need far her dependence on others.
On the record before us, we find that Appellant's medical
statement§_were timely delivered and duly supplemented upon
the adminiét;atidn's reqﬁest. In the absence of.any hedical
evidence challenging the legitimacy of those étatements, there
is no basis for a‘finding that Appel{jstjs failure to teach
constituted persistent negligence, and, we do not sustain

—-—

Appellant's dismissal on that allegation.

~ The second allegation of misconduct by Appellant relztes

to her disregard of school policy with regard‘to notice to

parents.

One aspect of this allegation concerns a school district
policy requiring that the habis and attitudes section of
student report cards be graded with certain letter symbols.
Appellant was dismissed, in part, on the grounds that she
"failed to use the required system of markihg for 'part-time
subjects, skills and habits' using only check marks instead
of required explanatory symbols." Statement of charges, Item

2c. But the evidence, including the testimony of the school

principal, Mr. Williams, does not indicate that Appellant
failed to use the required explanacory symbols, but rat :r
-that she used a dual system of marking which combined check
marks wifh the required symbols.
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There is no evidence of Appellant's willful and complete
deviation from established marking policy. The record provides
no indication that Appellant waé ever instructed not to
include check marks on the report cards or that she was ever
admonished by her supervisors for doing so. We find no sub-
stantial evidence that Appellant knew or had reason to believe
that her use of dual notations was misleading or confusing to
parents. In sum, the evidence shows only that Appellant modi-
fied her compliance with district policy by adding check marks

to the required letter symbols.

Districf policy also éequired the generation of special
reports to be used to notify parents about the gracde status of
children not Adoing well in school. Appellant knew of this
policy and had uvsed the District's special triplicate forms in
.past years. The récord indicates that Appellant did not use
the special forms throughout the 1978-79 school Yyear, but
instead telephoned and met with parents and communicated to
them by note. The evidence does not indicate a total disregard
by Appellant of her duty to notify parents regarding their
children's progress; it indicates only her failure of strict

adherence to District procedures relating to the prescribed

manner of doing so. Again, the record indicates no warning or

direction to Appellant that her methods for assuring parent

e
Fas
£ J
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notice were unacceptable variations of District policy. It
only shows that Appellant, in good faith, complied with the

spirit of the special report policy.

On the basis of the record before us, we see no substan-
tial evidence to support a finding of persistent négligence
based upon Appellant's charged misconduct in proQ{ding notice
to paré;ts. The evidence shows only Appellant's failure of
strict adherence to the letter of school policy by her use of
check marks on report cards and her non-use of special tripli-
cate notice forms, both in the zbsence of any specific con-
trary directiorn from her supervisors. Her modified compliance
with school policy did not persist after warning from school

authorities. There is no evidence of any unwillingness on
Appellant's part to fcllow the reasonable directives of her
supervisors or to comply with their direct orders. Accordipg—
ly, we see no basié to find that these acts either challenged
or defied the authority of Aprellant's superiors, or that
these acts in themselves were serious enough violations of

school policy to justify dismissal on the ground of persistent

r.egligence. Compare Clairton School District v. Strinich ,

Co——

supra.

A
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The third allegation against Appellant relates to her
gébuping of her class for reading instruction. For the first
eight months of the 1978-79 schodl year, Appellant divided her
ciass into three reading levels; for the remaining Qeeks of
the school year, all of the class were grouped into a single
reading level. According to Appellangfs-testimony, this was
done because the lower level children had completed their read-
ing material and she félt that the class was capable of being
combined into one group. According to the District,
Appellant’'s deci-~ion to form a single reading group, for chilad-

ren capable of reading at a wide range of levels, constituted

persistent negligence.

The District contends that Appellant's failure to make
appropriate arrangements for the differences in the children
she taught, justifies her dismissal. The District argues:

While in a younger, more inexperienced teacher\such a
course of conduct might be viewed as incompetence, it

is submitted that, in a teacher with such broad exper-
ience as Ryan in the District, the course of conductrex-
emplifies a continuous and progressive neglect of duty
to afford an adequate education to the children in her
charge. The District’'s Brief on Behalf of the Administra-
tion of the Lackawanna Trails School District in Opposi-
tion toc Appeal, at page 17.

The District provides no authority for this novel conten-

tion. We see no merit in the suggestion that Appellant’'s

experience creates a duty which might not otherwise exist. As
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stated in Gene A. Pasekoff v. Armstrong School District,

Teacher Tenure Cpinion ¢f the Secretary of Education, No.
3578, :
to support a charge of persistent negligence, the

Board must demonstrate a duty which appellant was to per-
form, and that the duty was adequately communicated to

appellant. :

The District has offered no evidence of an established
scho2l policy that was violated by Appellant's single reading
group. Although testimony indicates that a level of more ad-
vanced reading books éxisted, there is no evidence that such
books were available for Appellant's class. Indeed, testimoﬁy
indicates that on the basis of her experience at the beginning
of the school year, Appellant had every reason to believe that
sqch books would not be readily available for her cléss. On
the basis of the record, we are hard préssed to view the
Appellant's decision to férm a single reading group as persis-
tent negligence. Accordingly, we find there to be no substan-
tial evidence adequate to dismiss the Appellant on this

charge.

Finally, the fourth basis for Appellant's dismissal re-

lates to her alleged failure to adequately supervise the child-

ren under her direction. This allegation is based upon charges

that Appellant failed to institute and enforce a system to
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ensure that her students would not leave her classroom without
ﬁroper supervision; that students under Appellant charge were
discovered out of the classroom during class hours without any
supervision; and, that on one occasion, Appellant permitted a
group of students in her charge to play on fhe Benton Elemen-
tary School playground and to utilize playground equipment
without any supervision for a period of at least ten-minutes.
The record fails to support these allegations with substantial

and convincing evidence.

The testimony of Appellant's students, called by the
administration, indicates that the classroom rule existed
which required that only one student leave the classroom at
any time, but that on occasion more than one child would sneak
out of the classroom, apparently unbeknownst to Ryan. The
testimonyialso indicates however, that this policy was later
amended to require that the students sign”before their

departure, presumably to correct its abuse. by the students.

The record also iadicates one instance when a group of
students were observed dnsupervised on the playground. The
testimony of Mr. Williams, the school principal, was that the

children were without supervision for at least ten minutes.

However, Appellant's testimony suggests that she had been

32z
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observing the children from the school doorway where she was
waiting with several other children for their bus, "except for
a brief period of time during which she used the Iévatory
facilities. Mr. Williams testified as to his great concern
with the safety of the unsupervised children; however, he also
acknowledged that he did not take time on that occasion to
rebuke Appellant for negligent conduct. He admitted that he
did not raise the subject to ker until several days later. In
light of his stated concern about the gravity of Apbellant's
alleged negligence, it is difficult to imagine the reason for
his delay in commenting to her about conduct. Nonetheiéss, the
record in this matter provides substantial evidence of one
incident during which Appellant left sixth-grade children
unsupervised on the playground for a short period of time.
There is no question that such conduct was negiigent iﬁ that
it subjected the children to the pctential of grave ha;m from
their unsupervised use of dangerous playgroﬁnd equipment. The
issue is whether such an incident in and of itself justified

Appellant's dismissal on the charge of persistent negligence.

The case law indicates that as a "generzal proposition"
persistent means '"coniinuing" or "constarnt" and that "per-

sisteney'—involveseithera sevries of individual <ncidents or ——
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one ircident carried cn for a substantial period of time.

Lucciola v. Commonwealth, 25 Pa. Cmwlth. 419, 360 A.2d 310

(1976). With tha*t definition in mind, we do not believe the
requirement of persistency has been met in the instant case...
We do not find that the School District has met its burden to
show a continuing course of negligent conduct. The mere allega-
tion of repeated incidentes without credible evidentiary

support does not warrant Appellant's dismissal.

Oon the basis of the record before us, we do not see sub-
stantial evidence that Appellaht engaged in a ccntinuing course
of negligent conduct. There has been no showing of Appellant's
persistent refusal to be responsive to the legitimate requests
of the Administration or to abide by schcol laws. There has been
no evidence of an attitude on the part of Appellant oi arrogant
disregard of the school policy or total disregard for zhe safety
of the students uvader her case. Accordingly, we find insufficien
evidence in the record to suppcrt the charge of persistent

negligence, and we make the following:

32,
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ORDER

AND NO#W, this 4 day of January , 1982, it is hereby
Ordgred and Decreed that the decision of the Lackawanna Trail
Schol District dismissing Appellant on the grounds of persis-
tent negliger.ce be reversed.

ROBERT G. S5CANLON
Secretary of Education

o
05,
(|
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COItMONWEALTE OF PENNSYLVANIA
DEPARTMENT OFF I'DUCATION

Raymor..l M. Pecuch, :
Appellant :

Teacher Tenure Appeal No. 23-79

v.
Ccalifornia Area School

District,
Appellee

OPINION P2

Raymond M. Pecuch, Appellant herein, has appealed from
the action of the California Area School District remeving
him from his position as Principal of the California Area
11iddle School and appointing him as Assistant Principal
at the Califorria Area High School which action, taken without

his consent, he contends is a demotion in position.

FINDINGS OF FACT

1. Appellant, Raymond M. Pecuch, is a professional
employee of the California Area School District, and is duly
certified as a cecordary school principal in the Comnonwvealth
of Pennsylvania. He has served as a principal in the Calif-
ornia Area School District for the past fifteen years, and
was appointed as principal of the California Area Middle

———--8School in 1977. Transcript of Hearing bzfore School Board

(TB) 19, Transcript of Hearing on Appeal (Ta) 19, 26, 28.
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2. The California Middle School consists of gradesAsix,
seven, and eighft. The Middle School building also houses
grades three, four and five. Crades one and two are housed
in the Phillipsburg Elementary School; grades nine, ten,
eleven, and twelve are in the High School. O©On August 15,
1979, Appellant was Principal of the Middle School; Mickey- ~
Bodnar was Elementary School Supervisor at the Middle School,

. and Cohn !upets was Principal of the High School. TA 20, 22.

3. In February 1977, the California Area School District
submitted an application for pre-approval to establish a middle
school to the Pennsylvania Department of Education. The appli-
cation was compiled by Appellant and named Appellant as Building
Principal. The application was subsequently approved by the

i
Department of Education. Pecuch Exhibit No.~2, TA 21.

4. The Protessional Personnel Certification and.Staffing
Pclicies and Guidelines of the Pennsylvania Department of Edu-
cation, 1975, provide that persons duly certified as elementary
or secondary principals may be assigned as principals at an
approved middle school. 2Appellant is a duly certified secondary
principal. Appellant is not certified as an elementary principa:
Appellant's Exhibit H, TB 19, TA 26.

5. As pr}ncipal of the IMiddle School, 2Appellant occupied

an office known and designated as the "Principal's Office",

- and had no superijor at the Middlg_§ghgol building.» He was
responsible for supervising all the professional employees
for grades three through eight; he signed requisition orders

as Principal of the lliddle School; he was responsible for

. (4 .
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curriculum development; he was in charge of public relations
and the athletic program; he was responsibie for assigning
subcstitute teachers; he was involved with the publication

of tie middle school yearbook; he was respornsible for fire
and other drills at the middle school kuilding. TB 32,
35-38, TA 2§; 30:

6. As principal of the middle school, Appeliant aid
not rate the tgachers inn grades three, fouar and five, in the
school building because he was not duly certified as an
eiementary school principal. As a duly certified secondary
school principal he did observe and rate teachers in grades
six, seven and eight. TB 19, 20.

7. During Appellant's period.as principal of the
middle school, Mickey Bodnar, a duly certified elementary
principal, was responsible for observing and rating teachers
in grades three, four and five; TR 21, TA 25.

8. Prior to quust 15, 1979, no objection or cormplaint
was ever made to Appellant by either the School Eoard or by
Dr. James R. Johnston, the Superintendent of the School
District, regarding.the division cf résponsibility for
observing and rating the teachers in the middle school
Building. _TA 29.

9. on aAugust 15, 1979, the School Roard adopted
notions stating "that Mr. Pecuch be named as Assistant

Principal at the Senior High School:, that Mr. Bodnar be

named Principal--kindergarten to 8th grade", and "that [the

B Board] create the position of Assistant Principal--kindergarten
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to ﬂ&h grade." School District Exhibit C.

‘ 10. On or about August 22, 1979, Appellahnt physically
moved into an office at the high school. The office he
occupied was known and designated as the "Assistant PriﬁEfEéiT;;—~.
Office". The Appellant began to work under thg direction and
pursuant to orders of John Kupets, Principal of the High School.
Mr. Kupets occupied the office known and designated as the
"Principal;s Office". TA 29-31.

11. 3By letter c¢f August 23, 1979, Appellant, through his
attoruey, notified the School Board that hé did not consent to
the proposed transfer in position which he ccntended was a
demotiocn, znd demanded & hearin¢g before the School Board in
accordanc- with the Pennsylvania Publ’i~ School Code-

i12. On August 29, 1973, John Kupets was grantod a
sabbatical leave by the Schocl Board and commenced that leave
two days leler. After Fr. Kupets' departure, Appellant
continned to act as Assistant Principal, working closely with,
and und#=x the supervision of Dr; Johnston. TA 29, 32, 42.

13. By letter of Septembe% 10, 1979, Appellant through
his atitorney, made a second deﬂénd for a hearing. Pecuch
Exhibits No. 4 and No. 5.

i4. By letter of Septempér 12, 1979, Dr. Johnston
#dvised Ahppellant "to assume #mmediately all administrative

1

duties aiv the high school until notified to the contrary."
Appelilait was never elected or transferred to the position
of prirnciped at the high school by School Board action.

School District Exhihit D, TB 55, 56, TA 33-35, 42.
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15. Appellant remained at the high school until Sept mber
20, 1979 at which ;ime; on the advice of his doé£or, John C.
Shaver, M.D., he ceased working. As of January 30, 1980, the
date of oral argument and testimony before the Hearing Fxaminer,
Appellant remained out on sick leave. TA 32 32.

16. During the périod from September 4 to the 20th.
Appellant did not have the title of ™Principal" at the high
schocl. At that time, Mr. Kupets was on leave and there was
no principal at the high school. TB 55, TA 2, 33.

17. By letter of September 20, 1579 from the California
Area School District signed by Shirley Zahand, President, and
John J. Vitchoff, Secretary, Appellant was advised that in
accordance with his request, he would be granted a hearing in
accordance with the School Code. The School Board further
advised Appellant that in their opinion no denotion had in
fact occurred, but that-a move of certéin administrative
and supervisory personnel was made in the best interest of
the School District. Schocl District Exhibits A and B.

18. Oﬁ September 24, 1%79, a hearing was held before
the School Board. Appellant was 1ill and did not appear,
but was represented by counsel who requested the right to
a continuance should Appellant's testimony be needed.

Dr. Johnston was the only person who testified.

19. Dr. Johnston testified that the transfer of
Appellant to the position of Assistant Principal at the
high school, the appointment of Mr. Bodnar as Principal--

kindergarten to 8th grade and the creation of a position
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of As#istant Principal--kindergarten to 8th grade reflected

a reorganization of a portior of the entire school system.

No plan was submitted to the Department of Education regarding
such a reorganization. TB 15~17, 44.

20. Dr. Johnston testified that all reassignments in
positioa made by the School Board were ail lawful.. He
testified that as principal of the middle school, Appellant‘
was unable to rate elementary teachers in the middle school
building. TB 17-20.

21. Dr. Johnston testified that the Appellant had in no
way been derelict in the performance of his professional
duties, and to his knowledge Appellant had never received
an unsatisfactory rating as a teacher or pripcipal. TB 31.

22. Appellant did not suffer any economic loss as the
result of the transfer; his salary and fringe benefits were
not decreased or effected thereby. TB 20, 21.

23. On or about October 17, 1978 medical statements
dated September 4, 1979 and October 12, 1979 regarding
Appellant's medical condition and his need to continue sick
leave until at least December 1, 1979 were provided tec the

school board. '

24. On October 17, 1979, the School Board voted to

hire Thomas Knight as "Temporary Assistant Principal" at

~ the senior high schocl during the absence of !Mr. Pecuch.

Pecuch Exhibit K.
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25. By letter of October 25} 1979” nAp?ellant, through
hic attorney, advised the School Bcard,;that he had not
received notice of a decision on Appellant's challenge to
the transfer in position and that unless such decision was
received within ten d;ys, Appellaht would file an action of
mandamus in the Washiégton County Court of Common Pleas.

On November 26, 1979;‘such an action was filed. Pecuch
Exhibit J.

26. ©On November 20, 1979 further information rege "ding
Appellant's medical condition wés sent to Dr. Johnston and
Mrs. Zahand, President, Board of School Directors. Pecuch
Exhibitsib and E.

27. By letter of November 23, 1979 from Dr. Johnston,
Appellant was advised that the School Board had passed a
motion on November 20, 1979 statiﬁg that:

"Pending an immediate rééé nse to the recent
letter which was sent from'!the Superintendent
to Mr. Pecuch concerning his medical status,
we terminate Mr. Pecuch's relationship with
the school district, specificaily his salary
and fringe. enefits". Pecuch Exhibit F.

28. There 1is no dispute that Appellant'é relationship
with the school district, terminated per letter of November 23,
1979, has been reinstated and that the issue of di: issal is
therefore moot.

29. By letter of November 23, 1979 from Dr. Johnston,
Appellant through his attorney was advised that:

"The California Area Board of School Direc-
tors has directed, as a result of the 24th

of September hearing, the assignment of Mr.
Pecuch to temporary administrative dutics




at the. high school as outlined by the Super-
N intendent and consistent with his certifica-
* tion. Pecuch Exhibit G.
30. - Cn November 29, 1979 Appellant filed an Appeal
from Demotion and Dismissal with the Secretary of Education

pursuant to 24 P.S. §11-1131.

31. On January 30, 1980 a hearing on the Appeal was held
pefore a Hearing Exaininer acting on behalf of the Secretary;
32. Additional tes*timony was taken at the hearing on

Acpeal pursuant to regulations at 22 Pa. Code §351.8
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DISCUSSION

The Appellant contends that he was demoted without his
consent, wizﬁgut a prior heéring, without a detailed staéément
of charges, and without adher #ce in other respects éo the
requirements of a lawful demotioh under the School Code, 24
‘P.S. $11-1151. Appellant further contends that the demotion
was an(Shbitrary and capricious action by the School Board,
and that Appellant is therefore entitledAto be reinstated to
his former position as Principal of the California Area Middle
Schoel. It is the contention cof the School District that no
demotion in fact occurred, and that the transfer of Mr. Pecuch
to a position at the California Area High School:was a reassignment
to a position equal in responsibility made in accordance with
the judgment and discreinn of the Board.

The Aug—: -t 15, 1979 action of the School Board transferfing
Appellant from his position as Principal of the Middlé School
to Assistant Principal at the High School clearly was a demotion.
It removed Appeilant from his position as the chief administrator
at‘the middle school building to-a secondary position at the
High School. It is irrelevant that his salary remained the
same: his status and authority were reduced. The School pDis-
trict argues that after the principal at the high school began

.his sabbatical leave, Appellant was assigned to the position
of principal at the high school ‘and therefore he suffefed no
demotion. 1In support of this the Board points to the September

12, 1979 letter from Dr. Johnston instructing Appellant to.

328 33




"essume . . . all administrative duties at the high school,"

and the November 23, 1979 letter characterizing Appellant's nev
position as an assignment "to temporary adminisééative duties

at the high school". However, the testimony of Dr. Jéhnston

at the September 24, 1979 hearing indicates that the Appellant
had not been assigned to the position of principal of the high
school; the principal was on sabbatical leave. Further, when
the School Board acted on October 17, 1979 to replace Appellant,
who was out sick, they appointed a temporary assistant
principal, not a temporary principal or temporary chief adminis-
trator. This is additional evidence that Appellant was not
viewéd by the School Board as having full administrative authérity
for the hig% school. Appellant's transfer from a position as ‘
chief administrator to one as an assistant was a demotion in
status.

Appellant's illness, and the teacher's strike which occurred
during his brinf time of service at the seﬁior high school,
cloud the picture of his exact duties and responsibilities in
his new positior. But evenbwere he to have served as de facto
principal at the high school, this would still have been a
temporary prinéipalship. Mr. Kupets remained as principal,
entitled to resume that position at the end of his sabbatical
leave. The temporary character of Appellant's position as
compared tc his former pérmanent status also resulted in a
reduction in importance and prestige and, hence, a demotion.

Department of Education v. Kaufmann, 21 Pa. Commonwealth 89,

343 A.2d 391 (1975;.
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Once the School Board’'s action is considered a demotion,
the Board has the duty to make its reason(s) for the demotion

clear and apparent. Smith v. Darby, 388 Pa. 301, 130 A.2d 661

(1957), Tassone v. School District of Redstone Township, 108

Pa, 290, 183 A.2d4d 536 (1962).

The School Board herein has indicated its reason was to
reorganize the administration of its school system for the
purpose of more efficient utilization of its certified admin-
istrators., 'The reassignment of 2ppellant and Mr. Bodnar was a
result of a consolidation.of the administratién of the Middle
School and the kindergarten to 5th grade program. Mr. Bodnar,
previously the Elementary School Supervisor and a certified
elementary principal, was placed in charge of the entire
elementary program--kindergarten to 8th grade. A new position
of assistant principal--kindergarten to 8th grade was created.
Appellant, who was nct certified as an elementary principal,
was placed in the position of Assistant Principal of the High
School which was consistenc with his own certification as a
secondary principai.

The-law is clear in Pennsylvania that the School Code does
not prohibit a school board frém demoting a professional employee
or reassigning a professional employee to another class cor school
in’accordance with its judgment and discretion. Smith v. Darby,

>

Supra. School boards have the power to assign their personnel

to other positions and a professional employee has no vested

right in any particular position. Smith, Id; Appeal of Santee,

307 Pa. 601, 156 A.2d 30 (1959): Wesenberg Case, 346 Pa. 438,
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31 A.2d 151 (1943); Commonwealth ex. rel Wesenberg v. Bethlehem

School District, 148 Pa. Super 250, 24 A.2d 673 (1942). Also,

the courts have consistently upheld the right of a school board
to abolish a pesition or office, transfer “gnd/or assign an
employee ito0 a new position and reorganize a realign staff for

more efficient administration. Smith v. Darby, Supra; Lakeland

Joint School District v. Gilvery, 3 Pa. Commw. 415, 283 A.2d

500 (1971); Bilotta v. Secretary of Education, 8 Pa. Commw. Ct.

631, 304 A.2d 190 (1973); Lucostic v. Brownsville Area School

District, 6 Pa. Commw. Ct. 587, 297 A.2d 516 (1972); Tassone

v. School District of Redstone Township, Supra.

In the instant case, the school board has méf its
responsibility of showing the reason for its action. It con-
tends that efficient administration was the reason for its
action. The burden then shifts to Appellant:

"ror the demotion to be overturned on other than
procedural grounds, the employee has the burden of
proving the action to be arbitrary, discriminatory,
or founded upon improper considerations." (Citations
Omitted) The Board of Public Education of the
School Dist ict of Pittsburgh v. Thomas Pa.
Commw. Ct. ___ , 399 A.2d 1148 (1979).

The burden is a heavy one but Appellant has met it.
Whether a demotion is arcbitrary is premised upon whether

there is a reasonable basis for the Board's action.

"An arbitrary action is one based on random
or convenient selection rather than on reason.
Moreover, an action is not arbitrary merely
because it does not effectuate a policy in the
most effectuate manner, so long as it has some
rational basis." Thomas, 399 A.2d4 at 1150.

The Board's alleged basis for reassignment of Appellant was

the desire to consolidate responsibility for professional
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employee supervision. The Board contends Appellant's
reassignment was part of a reorganization plan. However,
the board's actions did not consolidate administrative
responsibility and there is no evidence of planning fér a
school district reorganization. 1Instead of a Middle Schnol

Principal they have a Principal--kindergarten to 8th grade..

Instead of an Elementary School Supervisor they have a new

positicn--Assistant Principal--kirdergarten to 8th grade.
Where there were two administrative positions there are still
two administrative positions. The board appears to have done
nothing but change the names of titles of administrative
positions. There still exists an as#istant,principal poSifion
as well as a principal position at the high school. These
facts do not show an overall consolidation of administrative
positions as claimed by the S§ 001 Board.

"The Board has shown no plan for reorganizing administ.ation
in the district. Quite the contrary the Boara's actions éppear
to be without any coherent plan. Appellant has shown that the
reason advanced by the Board is arbitrary. Thus the Appzllant’'s
demotion must be overturned. |

Although Appellant has prevailed on the argument of
arbitrariness we note several other points which are worthy
of our discussion. The argumen;s of Appellant suggest that
the demotion was iﬁproper because the démotion was not based
on any deficiency or failing on his part. We must note that

this argument fails to recognize that a School Board may demote

an employee regardless of his capabilities or job performance.
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Numerous demotions have been upheld by the courts which we;e'
clearly not dlsc1p11nary in nature.  See, for example, Smith

v. Darby, Supra; Tassone V. ~r*hool District of Redstone Town-

ship, Supra; Lucostic v. Brownsville Area School District,

Supra, RBilotta v. Sec'y of Education, Supra. The demction in

&

" the instant case was nct premised on Appellant's job perform-

ance; poor job performance is not a legal reguirement to sustain
a demotion. The recorﬂ shows that the School Board cons;dered
Appellant a quallfied and capable supervisor.

We must also note that-this record is replete with’
repeated instances of proceduralylaxity and impropriety on
the part of the School Board such as could-require sustaining
Appellant‘§ appeal on p;oceduqal grounds: Appéiiant was not
afforded a hearing prior to his demotion; Appéllant's first

request for a hearing was ignored; the hearing was not scheduled

antil after his second request; Appellant was not provided with .

a full and detailed statement of charges prior to his demotion;
Aprmellant was not given timely notice of the Board‘s decision
after the hearing on September 24, 1979; Appellant did not
receive notice of the Board's decision until after hé filed

<
a Complaint in Mandamus in the Court of CommonYPleas of

Washington County on November 2€, 1979 more than two months

after the date of the hearing before the School Board; by
letter of November 23, Appellant was terminated by the School
Board without any regard for the procedures required under the
Schocl Code; and also by letter of November 23, Appellant was
assigned to a position which we have determined to also be a

demotion from his position as middle school principal.
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There is no doubt that Appellant's procedural rights in
~this entire matter huve been repeatedly ignored or violated

by the School Board. It is settled law in this Commonwealth
that the non-consensual demotion of a professional employee
cannot become effective until after a hearing before the school

board, Smith v. Darby, Tassone v. School District of Redstone

Township, Supra. Although the hearing in this case was untimely

with regard to the effective date of his demotion, we do not
have a complete absence of compliance with the procedural
mandates of the school code. Appellant has now been given a
hearing. To remand on proceéural grounds for another hearing
after propér notice of charges would accomplishk nothing but
delay. Appellant has al?eady shown he can prevail on the
merits.

Having determined that Appellant must be restored to his
position as a principal there is no additional relief for
Appellant's procedural injury. Appellanit's salary was not re-
duced, therefore he suffered no lost wages during the period
prior to the Board's completion of the hearing process with
regard to his demotion. We have no authority to awaxd

Appellant reimbursement for the attorney's fees he has expended

to correct the procedural laxity of the Board. School District

of the_Citz of York v. Allison, Pa. Commw. 406 A.2d

1196 (i979); It is true that no hearing before the Board has
been ﬁeld on the termination of, Appellant on November 23, 1979
or the November 23, 1979 assignment to "temporary administrativé

duties at the high school."”" Counsel for the Appellant has



conceded that no purpose would be served by remanding this
case to the school board for another hearing.on these matters.
As of the date of the heéring of the appeal before the Depart-
ment of Education, Appellant had not performed any duties at
the high school since his November 23, 1979 assignment and
the termination by the School Board has 5pparently been mooted
by subsequent events. We do not condone the procedural errors
committed lelow by the School Board, but there exists no remedy
for the harm suffered beyond reinstatement.

In accordance with the following, we make the following:

ORDER

AND NOW. this ' ¢th day of September , 1980, it is
h«reby‘Ordered and Decreed that the Appeal of Raymond M. Pecuch
from the action of the Board of School Directors of the Calif—
ornia Area School District demoting Mr. Pecuch from his
position as Principal to the positiCﬁAof Assistant Principal
is sustained.

Pl S

Robert G. Scanlon
Secretary of Education
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IN THE OFFICE OF THE SECRETARY OF EDUCATION
COMMONWEALTI OF PENNSYLVANIA

FREDERICK W. BROWNE, :
Appellant :
V. : Teacher T=znure
ABINGTON SCHOOL DISTRICT, : Appeal No. 24-79
Appelliee :
OPINION

Frederick W. Browne, appellant herein, is appealing the
decision of the Béard of School Directors of the Abington School
District which dismissed appellant as a professional employee
of the district on grounds of incompetenéy, persistent negligence
and persistent and willful violation of school laws pursuant to
§1122 of the Public School Code. The Adjudication resulted from
the recommendation and charées of the Superinteandent of the
Abfn?ton School District lodged on Februar; 13, 1379, and after
'foﬁﬁteén public hearings before the Board between June 5 and

Novémber 8, 1979. This appeal followed.

FINDINGS OF FACT

1. Mr. Browne is a tenured professional employee,

certified to teach secondary English and has been emplocyed.

&
—t
I- ’,
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by the School District for 13 years (TR-599-600, 601,

10325 .1

2 buring the 1977-19278 and 1978-197% academic years,

L o

Mr. Browne was emﬁﬁoyed as a senior English teacher at the Abington
High School, South' Campus (the "High School") (TR-32, 600-601).

3. Senior English classes are divided into Levels
1, z and 3 based-upon an individual student's readinéﬂand writing
skills and abilities (S-1; TR-32, 268, 603). In addition, there
is an honors program ($-1; TR-32, 603).

4, In the 1977-1978 school year,qu. Browne was assigned
to teach one Level 1 senior Enclish class, two Level 2 senicr
English classes and two Level 3 senior Enaglish classes (TR~604).

5. Mr. Norman Schmid is the principal of the High
Schoel and is charged with the responsibility of evaluating thLe
perf ance of each staff member (TR-55-56, 58).

6._ The certified evaluators at the High School include,
in addition to Mr.“Schmid, Mr. William J. Lucian, Assistant Prin-
cipal, with responsibilities for the observation and evaluation“
of‘the faculty (TR-414-413); Mr. G. Donnon McGinley, Assistant

Principal, with responsibilities for student discipline and faculty

Dy

1. All references to the transcript of this hearing will be
preceded by the prefix "TR". All pages of the transcript
are numbered consecutively regardless of volume. Exhibits
are marked to reflect the party that introduced it -- Board
{‘rn"), Swperintendent ("S") or Browne (BR"). 3
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observation (TR-444-445); Dr. Elayne Zimmerman, Assistant Principal
with responsibility for discipline and faculty observation (TR-519-
521); and Mr. Charles E. Schneller, Jr., the English Department
Chairman (TR-256-257, 266-267, 269). Following any observation,

the observer is required to prepare an Observation Report which
generally describes the class activity, and sets forth commenda-
tions and specific recommendations for improvement of teaching
methods. A copy of this report is transmitted to the teacher who

is entitled to meet with the cl;server concerning its contents.

7. The Superintendent of Schools in the School District
is Dr. Carl B. Hoffman (TR-27). The Superintendent is responsible
for the overall administration of the Schocl District, including
the final evaluation of teachers employed in the Schoecl District
(TR-28, 34-35).

8. As to each ability level in the High School English
Department, a Curriculum Guide ("Guide") was developed in June,

i976 which establishes objectives and minimum course requirements

y

(S-1; TR-28-31, 268-269).

9. The Guide was developed by a ommittee of English
faculty members under the overall supervisici. - -~ Schneller,
together with contributions from the entire faculty of the English
Department (TR-41-42, 56; 270-271, 521, 653). The Guide was
adopted as the policy of the School District by the Superintendent

and has not heen subsequently amended in any respect (TR-30-31,

56, 1045).
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10. The Guide provides for "a sequential, érdered

English program" (S-1; TR-295-297, 298, 1375). The iméortance
of this sequentlal development has been discussed at various
departmental meetlngs (TR-297-298, 963-964).

\ 11. The Guide establishes the minimum reguirements
that must be met so that continuity appears from Junior to
-Senior year, so that planning can take place, and so that teaching ,
methods and techniques can- be sﬁared (s-1; TR-57, 1209, 1526).

12. The number of required reaqgngs in each genre,

by ability level, as specified by author in the Guide are as

follows:
LEVEL 1: Novels - 5
Drama - 4
Poetry - 7
Short Story .- 1
Non-fiction - 3
LEVEL 2: ' Novels - 3
Drama - 2
. Short Stories - 7
Poetry - 11
LEVEL 3: Novels =~ 2
Drama = 2
Short Stories - 3

Non-fiction - 2
Poetry -~ 4

(S-1 at 25-26, 30, 35-36).

13. The required readings at each ability level were to
be covered without substitution or elimination unless otherwise
approved by the department chairman (TR-48, 1043-1044).

14. The Guide requires that students at Levels 1 and
2 be assigned a minimum of eight writing experiences aad one

.'4--
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research paper and students at Level 3 be assiéned 2 minimum
of eight writing experiences and one extended paper (S-1 at 3;
r'rR-357, 1073~1074).

15. Departmental policy distinguishes between paragraphs
and compositions and contemplates that the required and supplementary
vriting experiences be multi-paragraph compositions, rather than
single paragraphé or lines oif verse (S-1 at 3, 9, 26; TR-290, 1075,
L077, 1078-1080, 1484-1485).

16. Responses to guestions cn either the mid-year
>r final examination are not writing experi~mnces as defined by
:he Guide, principal s direc*ives and departmental policy and,
:herefore, are not to be counted toward accomplishment of the
itinimum or supplementary requirements (S-1; TR-290, 363-364, 370,
183~-386, 1487-1488, 1527).

17. Th. faculty members of the English Department,
ncluding Mr. Browne, were fully aware of the requirements of
he Guide and all policies and directives related thereto, and
ere fully expected to meet those requirements (TR-653, 1043).

l¢. Mr. Brownz i{2iled to assign any writing during the
977-1978 school year until October or November and then only
equired the writing of a single paragraph (TR-663-664). This
ssignment did not constitute a writing experience within the
eaning of the Guide (TR-290).

19. On several occasions durinc the fall of 1977, Mr.
chncller advised Mr, Browne that he had not assigned sufficient

e~visfactory writing experiences to his students, especially
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the Level 1 seniors (TR-658-659, 1490), which Mr. Browne later
admitted to Mr. Schmid. (BR-10; TR-1091-1092).

20. As Mr. Browne admittedly was aware, School District
policy requires that all faculty members prepare up-to-date lesson
plans and insért them in the plan book at least a*Qeek in advance
of the period covered by that lesson plan (TR-41§, 1436, 1593).

2l. For a six-week period, from November 2, 1977 through
at least December 13, 1977, Mr. Browne's lesson plans if prepared

at all, were not inserted in the plan becok (BD-2; S-15; TR-416,

1434, 1593).

22, As Mr. Browne was well aware, School District
policy requires that all teachers present their lesson plan book

and grade book to an observer upon his ent. v into the classroom

23. On December 13, 1977, Mr. Browne was observed by

Mr. Lucian during a Level 1 class. Mr. Lucian later prepared an
Observation Report witﬁ respect thereto and forwarded a copy to
Mr. Browne (S-15; rR-415).

24, In violation of School District poclicy, Mr. Browne
failed to present his plan book or grade book to Mr. Lucian during

that observation (8-15; TR-415-416).

25. On the date of Mr. Lucian's observation, Mr. Browne

assigned the second writing assignment of the school year to that

class (S-15; TR-416).

26. Mr., Browne's plans, which Mr. Lucian was able to

review following this class, were unsatisfactory ir chat they were

341 34



nsketchy or non-existent"” and failed to distinguish between
ability levels (S-15; TR-416).

27. Mr. Browne never requested a conference with Mr.
Lucian with respect to the report and never questioned any of
its recommendations or criticisms until the board hearing (S-15;
TR-422, 799, 1308).

28. On December 15, 1977; Mr. Browne's Level 1 class
was gbserved by Mr. Schneller, who later prepared an Observation
Report with resbect thereto and forwarded a copy to Mr. Browne
(BD-3; . |

29. Mr. Browne failed to present his grade book to
Mr. Schneller, as required, upon Mrf Schneller's entry into the
classroom (BD-3).

30. At the time of this observation, Mr. Browne had
_ not begun the required writing program as he had failed to assign
any writﬁng experienées to these Level 1 students (BD-3).

31. On January 19, 1978, Mr. Schmid observed one .of Mr.
Browne's Level 3 classes and thereafter prepared an Observation
Report, a copy of which was forwarded to Mr. Browne (BD-4).

32. At that time, despite prior recommendations, Mr.
Browne still had failed to adhere to the réquired curriculum at
any lével and, specifically, Mr. Browne had failel to assign more
than two writing expériences to any of his classes (BD-4).

33. Mr. Schmid recommended that "[s]teps need to be
taken to remedy this situation at once, but in an orderly fashion
so that the students are not suddenly inundated in compositions”
(BD-4) .

342

315



34. On January 24, 1978, one of Mr. Browne's Level
3 classes was observed by Mr. McGinley,vwho thereafter prepared
an Observation Report and forwarded a copy to Mr. Browne (S-18;
TR-450-451).

35. Mr. Browne again failed,‘in vicvclation of school

policy, to prese either his grade book or rFlan book to Mr.

McGinley upon/his entry into the class as an observer, although
Mr . Brownewds conducting individual student conférences and

not relying upon either book (S-18; TR-451).
36. During the first quarter of the 1977-1978 school

year, Mr, Browne admittedly had assigned no writing experiences
but had only given a one paragraph writing assignment (S-2 & 2A;
BR-10; TR-1484, 1489).

37. In order to meet the minimal requirements of the
Guide by thé end of the semester, Mr. Browne had been required
to assign an inordinate number of writing experiences to his
students during that period of time {S~2 & 2A; TR-1489-1490).

38. On or about February 23, 1978, following the issu-

ance of Mr, Schmid's draft Teacher Evaluation Report of Mr. Browne
on February 15, 1978 (BR-2; TR-667-668) , Mr. Schneller had a
meeting with Mr. Browne in order tc review its contents as well as
Mr. Browne's grade book and his students! composition folders

(S-2 & 2A; TR-1483-1490). Mr. sChnelzzz\Eavised Mr. Browne that
his first semester performance had been unsatisfacto;y (S-2 & 2A;

TR-1490) .



39. puring this entire period of time, Mr. Browne was
. D
fully aware that Mr, Schmid, Mr. Schneller and his other super-
visors were dissatisfied with his performance and specifically

with the amount of required writing experiences accomplished in

the first quarter (TR-1094).
40. On or about March 1, 1978, based on all of the

earlier Observation Peports of Mr. Browne, as well as Mr. Schneller's
conference with Mr. Browne and subsequent report to Mr. Schmid,
Mr. Schmid prepared and issued an evaluation of Mr. Browne's per-

formance during the first semester of the 1977-1978 academic year

and assessed Mr. Browne with a final evaluation of "unsatisfactory

(S-2 & 2A; TR-72) which was reviewed by Dr. Hoffman and approved

41, Mr. Browne's performance during the first semester

was rated as "unsatisfactory" because:

"ror the period from September 27 through
December 15, Mr. Browne ignored the minimum
writing requirements established by the
department. Mr. Browne's work has been
satisfactory in routine matters pertaining

to the classroom, but he has failed to keep
his planbook up-to-date as reguired. Failure
to teach the prescribed materials and a lack
of day-to-day progress in the classroom

leave much to be desired. While efforts

to correct the writing deficiencies have

been made by this date, it does not alter

the fact that virtually no student writing
was done for the first threce months of .

school.”
and ,
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"Mr. Browne has not proved to be an effec-
tive teacher of English thus far this year
in that he has not taught composition as
required, causing student questions and
concerns on the part of parents and coun-
selors. Mr. Browne has thus far registered
one unsatisfactory marking period and one
marking period of corrective action.
Neither should have occurred.”

{6§~2 & 2A; TR-1431-1433).
e
- 42. Following the assessment of this unsatisfactory
evaluation, Mr. Schmid prepared Plans to Improve with respect to

Mr. Browne's performance (S-8; TR-81-82). These Plans to Improve

included the following:

2. Mr; Browne will make every . fc '+ tg
keep an adequate and accurate les:.n p.ian
book that is up-to-date. ‘

"3. Mr. Browne w'll adhere to tai= .-~rifu-
lum and teach the materials presc.ri .ad y it.

"4, Mr. Browne will continue to s:a; ¢

target regarding the student writiny :te-

guirements in all courses." ($-8)

43. Mr. Browne was next observed by Mr. McGinley on
April 12,.1978 during a Level 3 class, §ollowing which Mr. McGinley
prepared an Observation Report and forwarded a copy to Mr. Browne
(S-19; TR~-452, 1256).

44. Notwithstanding his recent unsatisfactory evaluation
and the outstanding Plans to Improve, Mr. Browne's lesson plans
continued to be too general to be of any value to a substitute or
supervisor and provided no guidelines as to what was to be accom-

plished or how (S-19; TR-454, 1256).
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45. On April 24, 1378, Mr. Browne's lLevel 2 class was
observed by Mr. Schneller, at which time Mr. Browne's writing
assignments, grade book and lesson plans continued to be unsatis-
factory. An Observation Report was thereafter prepared by Mr.
Schnel.er and forwarded to Mr. Browne (S-25; TR-1437).

46. On May 5, 1978, Mr. Lucian observed Mr. Browne ‘s
preformance in one of his Level 3 classes, and then prepared an
Observation Report and forwarded a copy to Mr. Browne (S-16;
TR-416-417).

47. During almost the entire period of this observation,
Mr. Browne only performed certain administrative work, permitting
studen* conversation and whis”ling and general disorder, thus
wasting a substantial amount of instru::ional time (S-16; TR-417).

48. Although & . Lu- =an made cleaxr that a conferencé
was available with respect to i~ Obsecvatior Report, Mr. Bréwne

did not then take advantage >f vt -t offer or, in any vcv, take

issue with that report (S-16; TR-«7.).

49, Based on Nz . wrv perform-mce during the entire
1977-1978 academic y‘-ar an’ &li »» .. obscrvations of his per-
formance, on June 13, 1378, Mr. & ‘tumi rgeaned a "minimal™ rating

as Mr. Browne's final evaluaticn, »:ich ‘:,1ﬁation was reviewed and
approved by Dr. Hoffma.. (S-3; TL~3J.lR. T /3.

50. During the 1978-2379 school year, Mr. Browhe was
assigned to teach one Level 1. serior Engliish zlass, two Level 2
senior English classes and two Level 3 rfenior English c'asses



.

51. Mr. Browne applied for and was granted a sabbatical
leave for the second semester of the 1378-1979 scﬁool year and,
accordingly, would have to be replaced by a substitute teacher
during that semester (TR-173-174, 260, 603-604).

52. Cn September 19, 1978, Mr. Brcwne's Level-1 cla:s
was observed by Dr. Zimmerman, who later pre;ared an-Observat . .
Report and forwarded a copy to Mr. Browne (5-20; TR-522-523).

53. The pace of instruction, as well as Mx. Browne's time-
consuming review of a vocabulary unit, was not considered satisfactcry.
(S-20; TR-523-525, 1540-1541). ' | \ o

54, On several occasions during the first'semester of
the 1978-1979 school year, Mr. Browne refused to provide his plan
book and grade book to Mr. Schneller as requested (TR—336-33§, 398).

55. Notwithstanding prior criticisms in Cbservation
Reports and in the Teacher Fvaluations, Mr. Browne continued to
prepare unclear and inacequate lesson plans in that they contaiﬁed

<
abbreviations which were not readily identifiable to substitutes

and notations indicating class discussions without furthé; indicating

the purpose to be accomplished or the method thereof (TR-1206, 1233).
56. On November 65, 1978, Mr. Schneller observéd_one of.

Mr. Browne's Englich Level 2 classes (S-lZ} TR-283);4 -
57. Following his observation of Mr. Browne on Novembef 6,“

1979, Mr. Schneller held a series of conferences with Mr. Browne,

.concerning the Obser?ation Report préparedlby Mr. Schneller (TR-308-~

%

309, 312, 1494).

”
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58. As of the date of Mr. Schneller's observation and
subsequent report, an insufficient number of grades had been entered
oy Mr. Browne in his grade book tc measure the students' progress
iuring the first semester adequately, and the writing experiences
assigned by Mr. Browvne to this Level 2 class continued tu be
jeficient (S-12; TR-324, 327, 329-339). |

| 59. On December 19, 1978, Mr. Schneller examined student
:ompositibn folders at each lev taught by Mr. Browne and prepared
an Obsérvation Reéort based the:eon (S-13; TR-285-286,. 350-352).

60. At all levels, an unsatis actory number of writing
axperiences had been assigned by Mr. Browne notwithst. ling the
breceding year's evaluations and Plans to Improve. In Mr. Browne's
vevel 1 and Level 3 classes, no writing experiences had been assigned
since October 17, 1978 and October 25, 1978, respectively, and, in
1is Level 2 t&§sses, no writing experiences had been assigned between
‘ctober 26, 1978 and December 11, 1978 (S-13; TR-285-286).

61. Although the Observation Report made clear that i
onference was available, if desii:4, Mr,. Bréwne did not reguwest a
conference with Mr. Schneller nor in any way then contest the
findings or conclusions contained in that Observation Report
(S-13; TR-286, 288).

62. Mr. Schneller held a meeting on or about Tecembér 19,
l978 with Mr. Browne concerning fulfillment of the Guide requir?ﬁents.'
\s of that date, notwithstanding hirs prior racings, Mr. Browngf;
reading assignments at all levels and in all categories were/&nsatis-

¥

‘actory since he again had failed to adhere to the required ;eading

H
;

:
:
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program outlined in thé Guide by failing to cover a sufficient

number of works in the five categories at any level (S-6; TR-273-274),
63. Mr. Schneller advised Mr. Browne that the required

readings k=24 nsi been covered by Mr. Browne in a sufficient number

he first semester, {8-6; TR-274, 1497-1498},

64. On January 4, 1979, Mf. Browne's Level 1 class wasg
observed by Mr. Lucian, who thereafter prepared an Cbservatiun
Report and forwarded a copy to Mr. Browne (S-17; TR-419).

65. Once again, notwithstanding all prior recommendz-
tions, evaluations and Plans to Improve, Mr. Browne failed to pre-
sent his plan book to Mr. Lucian during the observatior because

Mr. Browne allegedly had left the plan book at home (S-17; TR-419,

437).

66. As set forth in the faculty handbook, ~ry teacher
is required to keep his lesson plans up to date, complete and in
his classroom at all times (TR-419-420).

67. Approximately one week after Mr. Lucian's observation,
Mr. Browne finally produced his plan book and grade book for Mr.
Lucian's review. At that time, although the Plan for Improvement
required both up-to-date and complete lesson plans (S-8, 10; TR;421),
Mr. Bfowne's lesson plans continued to be sketchy, incomplete and

unsatisfactory, and no grades had been entered in the grade book

for about six weeks (TR-419, 420, 1537).

68. On January 12, 1979, Mr. Schmid observed 6ne of Mr.
Browne's Level 3 English classes, and later prepared an Observation

‘Report and forwarded a copy to Mr. Browne (S-5; TR-39).
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69. As of tne date of Mr. Schmid's observation, a num-
ber of grades had not been entered by Mr. Browne in his grade book
and, moreover, Mr. Browne still had not entered the final grédes
for tﬁe first marking period (S-5; T"R-64).

70. On January 17, 1979, Mr. Schmid observed one of Mr.
Bcowne's‘Level 2 English classes and thercafter prepared an Obser-
vaticn keport, a copy 6f whicH was forwarded to Mr. Browne (S-7;
TR~68) . |

71. As of that Jate, “ir. Browne had nc entered any
grades in bis yrade ok sinne sometime before the Christmas vacation
and had failed to mark and return his students' tests’promptly (S=7;
TR-69, 1007-1068) .

72. Moreover, during a éeriod of at least two calendar
months, no writing work, much less writing experiences, had been
assigned by Mr. Browne (TR-1142, 1161).

73. As of the date of the,oPservation, Mr. Bro;ne still
had not adhered to or improved the reaéing requirements set forth
in the Guide (S-7).

74. Although M:. Browne was advised by Mr. Schmid that
the study of a Shakespearian play only by showina a filmstrip or
moviestrip for approximately one and a half periods did not satisfy
the curriculum reading requirement, M=. Browne refused to reconsider
or to modify his approach and require the actual reading of the
play (s-7; TR-70, 1058-1060, 1064-1065).

75. Because of Mr. Browne's .mpend.ng sabbatical leave,

on or about January 17, 1979, Mr. Schnellsr held another conrerence
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with Mr. Browne to discuss thewreadiﬁ? and writing requirements
accomplished by Mr. Browne at that tihe, his proposed curriculum
ion ana what requirements would have to be accomplished in
the second semester by the substitute teacher (S-11, 27; TR-1499-
1500).
76. As of January 18, 1979, Mr. Browne had failed to

comply with the reading requirements set forth in the Guide as follows:.

Left for Second Semester

Level 1:

- Completed by Substitute to Satisfy
Requiregd Mr. Browne Minimum Requirements ' -
Novels-5 1 4 major novels

Drama-4 1 3 major plays

Poetyry-7 2 . major poets.

Short Story-1 1

>.on-Ficticn=-3 0 3

Left fcr Second Semester

Level 2: :

Completed by Subs}itute to Satisfy
Required Mr. Browne ‘Miniman Requirements
- ¥
Novels-3 1 2 éajor novels
Drama-2 filmstrip only 2 major plays
Short Stories-7 0 all 7 "
Poetry-11 2 9
Level 3; veft for Second Semester
’ Completed by Substitute to Satisfy
Required Mr. Browne _ ¥iaimum Requirements
Novels=-2 none of the r=y 2

quired readings

Dram- -2 filmstrip only 2
Shor storieg-3 0 all 3
Non-Fiction-2 0 all 2
poetvy-4 1 3

(s-11, 27; Tw~-277-279, 1500-1504).

7. &irilarly, as of Januvary 18, 1979, the writing
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and Mr. Browne failed to meet tie minim.! writing requirements set
, q
/

forth in the Gui ie because:

(a) Mr. Browne Lid #7signad only two

writing experienc«s ... his el 1 students;
(b) Mr. Browne assi:~ ~7 no writing exprii-
ences to his Level . siuidents f£9or over 3

three-month period. October 17, 1978 to
~acember 19, 19°3;

(c) Mr. Browne had assigned ornliy 2 writiry

experiences to his Level 2 and Level 2

students;

(d} Mr. Browne had impiorerly attempted

tc incivde short, ¢ingle paragraphs,

verse Zorms and responses to questions

on the mid-year examinations as writing

experiences; and

(e) Mr. Browne misrepresented the nature

n% the writing assignments accomplished

during the first semester to Mr. Schneller.
(s-11: 14, 27; TR-288-295, 365, 380, 388, 1486, 1544-154%).

78. Mr. Browne's performanse during the first semester
of the 1978-1979 academic year, in terms of both the minimum re-
guired readings and writing experiences, was unsatisﬁigfgry‘Fnd
in violation of the sequentially ordered Guide, leaving, as a
result of his scheduled sabbatical leave, an undue burden fc:o his
replacement teacher as well as his students during the second
semester in terms of the quantity of material to be covered and the
quality of coverage pussible (S-11; TR-225, 539, 1504).

7 .  On or about January 25, 1979, based on all of the
Observati@n Reports c¢ i Mr..Brownz, as we'l as Mr. Scnreller's review

of Mr. Browne's propose” curriculum division and report thereon,

Mr. Schmid prepared and issued an evaluation of Mr. Browne's
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performance Jduring the first semester of the 1978-1979 academic
year and assessed a final evaluaticn of "w .sfactory™ (S-4; TR-
59, 74-79), which was reviewed and approved by Dr. Hoffman (S-4;
TR—38).'

80. Following tHe issuance of the January 25, 1979
unsatisféct;ry rating, and a complete réview of Mr. Brcwne's per-
formance during the 1977-1978 and 13%78-1979 school Years, the pre-
sent charges were filed with the Board by the Superintendent on

February 13, 1979 (BD-~1l; TR-39-40).

DISCUSSION

Appellant raises a number of substantive and procedural
issues whic1 he claims should invalidate his dismissal by the
Abingto.. School Board. Included are that the ippqllant did not
receivé two consecutive unsatisfactory ratings as required by
the regulations of the Pennsylvania Department of Education for
dismissal on grounds of incompe “ency, failure to gvaluate the
appeilant for pupil reactio: s ;equired by the Public School Code
of 1979, Act of March 10, 1943, P.L. 30, as amended, 24 ¥F.S. §1l1-
1123, and failure to issue thes DEBE 53 rating form prescribed by
the Department of Education and regqguired by the rules - of the District,
All of these objections, of course, go éo the issue of aismiSSal'?n
grounds of incompetency.

Appe1.~2nt further contends that he was denied a fair
hearing.because +the school administrators introauced materials at

the hearirg which had been wrongfully retained by thwa, “hat they
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had supapre-. .2d evidence favorable to him, and denied him access

£0 hin ,w.sonnel file. He also objects to the absence of evidence

that all oi the members of the hoard considered all of the evi-
nce presented.

Lastly 2pre«lli..~ ~onterds that the substantial credible
evidence does not susta.: the charges and that the evidence put
forth goes only to the issue of competency. With this contention
we cannot agree.

i.

Disposing first of Appellant's procedural complaints,
we ca:not find any unfairness or lack of procedural due process
in the hearings held by the PBoard.

Appellant objects itc the retention and introduction
into evidé"ce of two memcranda drafted by his department chairman
ccmmenting upon and evaluating his performance as a teacher. These
meroranda were not placed in Mr. Browne's "official" file but were
apparently kept in an "non-official" file by Mr. Schneller, the
department chairman. This was in accordance with the provisions
of the collective bargaining agreement of the district, and there
is no evidence of record that the Appellant ever availed himself
of his rights under the agreement tc ‘nspect his "non-official"
file or was in any way denied his right to do so. Both the "official"
and "non-official" files of the district were kept in accordance with
the provisions of the collective bargaining agreement between the

b . .
Abington Schocl District anc¢ the Abington Education Assod ' :i1on,
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Article III, Section E and F and Appellant had a right of inspec-

tion as to both. There is no basis to hold that relevant evidence

at a dismissal hearing should be limited to Appellant's "cfficial

file™.

We find nc merit to Appellant'chlaim that the school
ad-:o.strators suppres=2d observation reports wﬁich were favorable
to ~he reports ir r:wstion, Board Exhibits 2, 3 and 4 were

admittoily transmitted vo o, Browne at the time of their prepara-
tion, they —wis ingpected I Appellant in the spring of 1978, and
were produced at a grijevance hearing to which Appellant was party
in August, 1978. Appellant had every opporéunity to obtain the -
reports and introduce them into evidence at his dismissal hearings.
Indeed, the reports ultimately were admitted into evidence and pre-
sumably considere< .y the Board in reaching their final determination.
Appellant also contends that the "findings" of the Board
are defective because there is nn eé&dence v show that-thé members
of the Board considered all of the evidence yresented. App "lant
concedes that it is :.»t required that each Eoarc member hear all

of the testimony. Acitelli v. Westmont Hilltep ~-hool Digirict, 15

Pa. Cmwlth, 214, 325 A.2d 290 (1974). What is required is that the
members who decide the matter consider all thn =vidence, Foley

Brothers v. Commonwealth, 400 Pa. 548, 163 A.2d 80 (1960); that they

all give a "full impartial and unhiased consideration to the recourd

produced before the #card". Board of Public Education of the School

Di: .ot of Pittsburgh v. Pyle, 37 Pa. Cmwlth. 386, 390 A.2d 904
(-279). Appellant seems to contend that the Board must affirmatively
\/‘ h
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70w that the members have given the record the necessary con-
sideration. We do not so underctand the requirements of the akove
cases. The Board has represeated in its adjudication that all
board members engaged in a review of the record and in the absence

of evidence to the contrary there is no reason to doubt it.

Considering the undue number of public hearings, fourteen lengthy
hearings over a per:od of five months amassing over 1,500 pages of
testimony, the actual personal attendance of Board members in this
case was admi:able and there is no reason to »resume that their

review cf the record would have been less conscientious.

II

As noted above, the Appellant contends that the evidence
put forth by the School District goes only to the issue of compe-
tency. We find no merit in this contention. The Superintendent also
charged and the Adjudication of the Board found thét Appellant was
guilty of conduct constituting persistént negligence and persiscent
and willful violation of the schoecl laws within the meaning of
Section 1122 of the Public School Code of 1949, supra. These are
two distinct and separate grounds for dismissal under the Code and

the evidence clearly sustains Apr2llant's dismissal on either or

both.

A review of the Findings of Fact and of the evidence
clearly indicates that Mr. Browne continuously during the 1977-1978
school year and during the first half of the 1978-1979 school year

failed to assign to his classes either the prescribed number of




reading experiences or the prescribed author , that he failed
to assign the required number of wciting experiences, that he
failed to keep his lesson plans in a form satisfactcry to his
supervisors and that he failed to keep his grade books current.
His conduct in this regard can only be regarded as persistent

negligence. See Lucciola v. Commonwealth, 25 Pa. Cmwlth. 419,

360 A.2d 1312 (1976); Clairten School District v. Strinich, 50

Pa. Cmwlth. 389, 413 A.2d 26 (1980). It is equally clear that
his conduct constituted willful and persistent violation of
school laws. Violation or disobedience of school board rules and

regulations and orders of supervisory personnel of a school district

can be defined as persistent and willful violation of the school

laws. Abridge School District v. Snyder, 346 Pa. 103, 29 A.2d

34. (1942). It includes violation of rules and orders of the

employee's superior. Harris v. Secretary of Education, 77 Pa.

Cmaslth. 625, 372 A.2d 953 (1977). It is inconceivable on thLe
record of this case that Appellant did not intentionally fail to
adhere to the S¢: ool District policy established in the Curriculum
Guide throughout the 1977-1378 school year. One Observation Report
after another pointed out these failures to Mr. Browne. In spite
of the Observation Reports and of various planz for improvement,
Mr. Browne's performance for the first semester of the 1978-1979
schocl year as set forth in Finding of Fact No. 76 was even less
satisfactory from that of the previous year. It can only be con-
cluded from the record that Mr. Browne had no intention of following

tkhe clear and unequivocal requests of his supervisors that he
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comply with the Curricﬁlum Guide and the school policy with regard
to lesscn plans and grade books.

Consequently we conclude that sufficient cause has peen
demonstrated to discharge Mr. Browne as a rzofessional employee

for persistent negligence and persistent and wiliful violation of

III

Because of the position we have taken with regard to
the charges of persistent neglidence and perzistent and willfzl
violation of school laws, we consider it unrecessary to discuss
Appellant's objections based upon the question of his discharge —

)

for incompetency.

34,

-
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ORDER

AND NOW, this 8th day of January , 1982, it is
hereby ordered and decreed that the appeal of Frederick W.
Browne be dismissed and the decision of the Board of School

\5

Directors of AbinTton School District is affirmed.

ng(, Sca e

Robert G. Scanlon
Secretary of Education
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IN THE OFFICE OF THE SECRETARY OF EDUCATIC:
COMMONWEALTH OF PENNSYLVANIA

GARY L. ANDREWS :
- Appellant

v, : Teacher Tenure Appeal No, 25-79

LEBANON AREA SCHOOL DISTRICT,
Appellee :

OPINION
Gary L. Andrews, Appellant herein, has appealed from the action of
the Lebanon Area School District removing him from his position as
# 'stant Elementary Irincipal of Northwest Elementary School and Principal
of Southwest Elementary School and assigning him to the position of
sixth-grade elementa:iy teacher at the Northwest Elementary Schcol. which
action, taken without his consent, he contends is an improper demotion

in positicen and salary.

FINDINGS OF FACT

L. Gary L. Andrews), Appeilant herein, is & professional employee
of the Lebanon Area Schocl Diatrict. Transcript of Hearing Before
School Board,rTiB. 27, School District Exhibit 6, Appellant's Petition
of Appeal Exhibit "A."

2. Appellant begzn his employment as ggfelementary classroom
teacher in the LeBanon School District in 19;1..‘He attained profes-
sional employee status in 1973 and served in the capacity of eleme¢  _azy

classroci teacher until school year 1975-76, T.B. 27, School District

P
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1ibit 6, Appellant's Petition of Appeal Exhibit "A."

3. By resolution #4611 dated March 17, 1975, tiie School Board
appointed the Appellant to serve as rubetitute principal at Heary Houck
and Garfield Elementary Schools for the 1975-75 school year because
Fredric Richter, who served as Principal of those schools, would Ee away
on sabbztical leave. With this appointment, the Schcol Boqrd gave thé.
Appellant ar increase i salary. School District Exhibit 1, T.B. 6, 13,
14, Appellant's Pecition of appeal Exzhibit "B."

4. By letter dated March 18, 1975, Paul C. Dunkelberger, District
Superintendent, notified Appellant of the action taken‘by Schonl ;oard-
at its meeting of March 17, 1975, appointing him as acging\principal
during the peried of time that Mr. Rickter would be away -on sab" atical
leave and ihat his new duties would begin as of Septémber, 1975, and
continue through the 1975-76 3chool year. School Distri;t Exhibiﬁ 2,
Appellant's Petiticn of Appeal Exhibit "c." |

5. Appellant was compensated ét +he base salary for.an assistant
ten (10) month elementary piincipal as establiished in the %95901 Dis-
trict's Administration Compensation Policy. Appellant's P;tition of
Appeal Exhibit "B." -

6. Appa;lant understood that his assignment duriné the 1975-76
school year was temporary in nature since he was substituting for
Fredric Richter, who wc d be away on sabbatical leave. T.B. 28, 32.

7. A pew elementary school named Northwest Elementary School was
opened at the beginnirg of the 1976-77 school year. "This created two
administraiive positions that had to be filled: principal and assistant

principal. . T.B. 14.
.y . B
8. By Resolution #4827, dated Macch 15, 1976, the School Board--

.appointed Appellani as assistan: ﬁlem_ tary principal for the Northwest
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Elementary School beginning in September 1976. Appellant received a
salary of $18,000.00 for a ten-month period. School District Exhibit 1.

Appellant's Petition of Appeal Exhibit ";h"

]

9, By letter dated March 16, 1976, Paul C. Dunkelberger, District
\Superintendent, confirmed the School Board's action of March 15, 1576,
and notified the Appellant that the School Bdérd appointed him as aésistant
principal for the Northwest Elehentary School effective September) 1976,
at a salary of . 3,000.00 for the 1976~77 school year. School District
Exhibit 3. Appellant’s Petition of Appeal Exhibit "D."

By Res®lution #5131, dated May 16, 1977, the School Board
3sy .gueu the Appellant to the position of Principal of the Southwest
Elementary Building and Asgistant Principal of the Northwest Elementary
Building because Clark Di;Hitchcock would be away on sabbatical leave.
Schoél District Exhibit”l. Appellant's Petition of Appeal Exhibit "B."

11. Pursuant tc Kesolution #5131, Paul C. Dunkelberger, District
Superintendent, notified Appellant by letter of his appointment.

School District Exhibit 4. (Also referred to as Appellant's Exhibit "E"

which was not attached to his Petition of Appeal.)
12. By Rezolution #5428, dared July 17, 1978, the School Board

transferred the Appellant from the position of Pvincipal of the South-

/ .
west Elementary Building and Assistant Principal of the Northwest

\
: Elemeﬁtary Building to the position of elementary classroom teacher

effective at the beginning of the 1978-79 school year. School District

Exhibit 1, Appellant's Petition sf Appeal Exhibit "B."

7y
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13. By letter dated July 20; 1978, Paul C. Dunkelberger, District
Superintend=znt, notified the Appellant of the School Board's action
acsigning him to a tea;hing position. The Superintendert further noted
that the transfer would be effect’ve as of September l978{'and that the
salary for the new teaching assignment would be $14,025.00. School
District Exhibit 5. Avppellant's Petition of Appeal Exhibit "B." T.B.
19-20.

14. At the hearing held before the School Board regarding thc

spellant's alleged demotion, the Appellz.t testified that he had several
discussions with the District Superintendent regarding Mr. Hitchcock's
return and that he admitted being aware that Hitchcock's return from
sabbatical leave could mean the Appellant mig - 1ave to return to the
classrcom. T.B. 9, 10, 21, 22, 36-27. -

15. Appellant's salary for the 1977-78 school year was $19,991.00

T.B. 21.
16. Appellant's salary for the 1978-79 school year was $1%,025.00.

v

School District Exhibit 5. T.B. 19-20.

17. The School Board's action dated July 17, 1978, wherein it
reassigned the Appellant from the positicn of elementary principal to
elementary teacher resulted in a change in Appellant's position from
principal to teacher znd a decrease in salary.

18, On Janwu "9, 1 - Appellant, by his attorney, Robert J.
Eby, Esquire, re ..ing before the School Board regarding
Appellant's allege . .....cionm,

19. During the 1978-79 scheo! year, Appellant served as 2 sixth-
grade elementary teacher at the Nuilhwest Elementary School. T.B. 30.

200. The Appecllant wes never issued any other employee contract

// othe;\éhan the professional employee contract issued to him on May 21, 1973
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Appellant's Petition of Appeal Exhibi: "A." T.3. 28, 1
-

21. Between the years 1975 and 1978, Appellant never received a

contract from the Schooi Boar ' pecifically appointing him to the posi-

tion of assistant principal or principal. T.B, 28.

22. From school year 1975-76 to 1378-7%, the enrcllment in the

of

elementary schools of the Lebanon School District was as follows:

1975-1976 2,768
1976-1977 2,702
1077-1978 2,557
1978-1979 2,452

T.B. 6, 27.

23. The School District presented evidence at the hearing in-
dicating that there was a deciine in student enrollment, teaching po-
sitions were eliminated, fewar elementary buildings were used and fewer
elementary pfing}pals were nee&ed to administer the schools. T.B. 5, 8,
10, ll,-16, 23,424, 25, 27.

.

24. The School District established that due to # decline in
student errcllment, it n- only four elementary principals, iunstead
of five, c¢o administer ti. 1wols.

25. On August 20, 1979, a hearing was held befcre r&z School Board
regarding Appeilant's alleged demotion.

26. On November 2G, 1879, the School Board issued its/adjudication
with regard to the hearing held on August 20, 1979, and found that:

a. The Appeliant had not been demoted.

b. The Appellant was hired in a temporary capacity.

c. The School District's action ccnformed to the require-
ments of the School Code.

27. On December 21, 1579, Appellant's Petition for Ap-eal was

filed "1 the Office of the Secret:' of Education.

:}l )
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28. A hearing was held before the Secretary of Education on

February 14, 1980. No testimon was presented. -
DISCUSSICN
o Tha Ap: .t contends that the acti n taken by the School Board on

t  July 17, 1978, trancferring him from the position of elem:ntary principal
to the position nof elementary t:acher con: titured a demotion in salary

~
and position. The Appellant also challenges the procedure follcw ed by

the Schoosl District .1 effecting his demotion as being contrary Lo the )
provisions of the Pubiic School Code of 1945, as amended, because he
claims he never received notice of the School Board's decision of July -
12, 1978, by registered mail; he never.receivea a written statement pf-‘
the ch;rges and/or.reasons for his demotion: and, he never-received.
notice fram.the School Roard advising him of his fight to a hearing
regarcing his alleged demotion. Finally, the Appellaﬁt contends fh?t

t£e démotion was arbitrary and capricious. Accordingly, the Appellant
believes he ‘s entitled to be reinstated to the duties he held immediatelz
prior to his demotion.

The School District contends, that no demotion occurred because the
Appellant had never been permanently assigned to the position >f Principal.
Rather, the School District maintains that the Appellant was acting in a
substitute capacity frcm the time he received his first assignment as
principal in 1975 to t*» time it transferred him back to the position of
classroom teacher in the summer of 1978. Since his assignmen;s were

temporary in nature, the School District contends that no demotion

occurred. Furthermore, the School Board believes that the procedures
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it followed with regard to the Appellant's demotion were in accordance
with rte previsicrs of the School Code.

There are two main issues to be decided: whethaer a demor.
oc.urred; and, whether the aétion ﬁaken by tbe 3chuol Poard we. in
accordance with the chool Code..

With regard t6 the first issue, we conclude that tl:- .. -‘tion taken
by the School Board on July 17, 1978, transferring the Appellant from
his zuties as Principal of the Southwest Elementary School aad Assistant
Principal &f Northwest Elementary School to the positicn of elementary
classroom teache ~oustituted a demotion in position and salary.

.The removs the Appellant from an administrative position and
his subsequent sppoi:.._ment to the position ~f elementary teacher soustituted
a demotion in that the aci:..a mcved the Ap; ant to a lower position.

It also caused a similar reduction in title, status, salary and prestige.

"A demotion cf a professional empldyee is a r:moval from one position

and appointment to a lcwer positicn; ..." Smith v. warby, 13C A.24 661,

664 (1957). See also, '.akeland Joint School Di “rict v. Gilvary,

3 Pa. Commonwealth Ct. 415, 283 A.2d. 500 (1971). We hold a demotion
nas occurred because the record below clearly establishes the Appellant
suffered a substantia! reduction in salary as well as a corresponding
raduction in guties and assignments;

The second issue to be decided is whether action taken by ths Beaxd
to demote the Appellant was in accordance with the provisions of the
School Code.

When a professional employee claiﬁs he has been demoted without
consent, that employee has the right to request a hearing regarding the

alleged demotion and the Schooi Board has a duty to grant a hearing
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under Section 1151 of the School Code, 24 F.S. §11-1151. At the hearing
there are two primary areas of concern. rirst, the School Boz:d must
decide the issue of whether .r not the employece suffered a demotion in
type of position or salary. Second, the School Board must provide

reasons for the demotion thai are clear and apparent. Smith v. Darhy,

288 ra. 301. 130 A.2d 661 (1957); Taasone v. School District « Redstone
Towrship, 408 Pa. 290, 183 A.2d 536 (1962). Our concern is witﬁ'the |
question of whkether the School Board vffered clear and apparer. reascnsg
for demoting the Appellant, since the issue of whether the Appellant was
demoted has already been resolved,

The facts developed at the hear: s below irndicate the board offered
sufficient justification for its decision to transfer the Appellant from
his administrative responsibilities as Principal cf Southwest El_ mentary
Schecol and Assistant fr-incipal at Nor+hwest Elementary School to the
position of si:ith-grade elemenfary teacher.

The District presented testimoany of the :chool Di<t ict Superin-
tendent and the Assistant to the Superintendent in charge of personnel
to show that the District wae suffering a decline in student enroll-
ments, thereby necessitating a reduction in teaching staff. In addition.
certain elementary buildiﬁgs were closed and students were moved into
other building:. Finally, t*~ decline ir enrollment caused a corres-
ponding reduction in administrative staff, namely principals. T.B. 5,
10, 14, 16, 23, 26.

The Superintendent testified that the new Northwest Elementary
School initially needed twe full-tim- persons but that after it got off

to a good start it was unnecessary to retain two people. T.B. 8, 9, 1l.
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Additioral testimony was offered that indicated that be* seen the

school years 197 and © 9, there had been admin‘strative r .itioms at
various elementary schools eliminated or created depend’ )n the needs
of the District. For example, during school year 1976- . he principal

positions at Harrison Elementary School and Zarfield Elementa:ry were
eliminated. T.B. 14,

Luring the school year 1975-1976, Appeliant replaced Fredric
Richrer, Principal, while he was away on sabbatical leav . During the
school year 1976-197 7, Appellant was appointed in an administrative
cap:..ity at the new No. “hwest Elemenrary School because of the need for
additional adminictretive statf. Durirz school year 1977-1978, the
Appellant assumed Clark Hitch:ock's responsibilities as prircipal while
he was away or sa‘ sutical leave. Wh a Mr. Hitchcuck returned from
sahbatical leave, the Appellant was tr-—sferred back to the cia.aroom.
T, tchool District did not rneed nor coul ~ justif- having five elementary
principals. The mere-surplusage of elementary principals was reason
enough to justiiy the dem~tion. The r2cord also est:zblishes that the
Appellant undz-1tood that uper: Mr. Hitchcock': returm, he might have to
return to the classrocm.

In challengiug t'« validity of his demotion, the Appellant has the
heavy burden of showing tj.at the action taken by the Board was not
foundrd upon proper considerations. The Supreme Court of Pennsylvania
has established that the actionsof schou. hoards are presumptively

valid.

Executive officers of municipal and school
districts have uany discretionary powers in
performing their functions; ordinarily courts
will not interfere with this exercise, but if it
appears their actior is based on a misconception
of law, ignorance through lack of inquiry into
facts necessary to form intelligent judgment, o
the result of arbitrary will or caprice, courts
w'1]l intervene to prevent an abuse of power adverse
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to public welfare. Executive o:ficers are
clothed with the responsibility of originating
and executing plans for the public good; the
presumption jis that their acts are on such
considerations and their declsicns reached in
a legal way after investigation.— When their
actions are challenged, the buruen of showing
to the contrary rests on those asserting it,
and it is 2 heavy burden; courts can and will
interfere only when it 1is made appa- »nt thix
discretion has been abused. Abuse of discrer’on
does not, as a rule, come from unwise acts .
mistaken judgment, but generally springs from
improper influences, a disregard of duty, or

a violation of law. ‘

Hibtbs et al., v. Arensburg et al., 276 Pa. 24,
25, 119 A.727, 728 (1923).

It 18 well settled law in Fennsylvarida that the School Code does
no. p-ohibhit a school board from demoting - =:* feisional employee or
reassigning a professional employee to anothe: ;csition In accordance

with its judgment and discretion, mith v. Darby, 388 Pa, 301, 130 A.2d

61 (1957). 5chocl bhiards clearly have the ruuer to assign their personnel

to crher positiores and a professional employee has no vested right to

any particular positi~n. Smith, 1d; Appeal of Santee, 307 Pa. 601, 156

A.2d 30 -1959); Wesenberg Case, 346 Pa, 438, 31 A.2d 151 (1943); Commonwealth

ex. rel. Wesenberg v. Bethlehem School District, 148 Pa. Super 250, 4

A.2d 673 (1942). Also, the courts have consistently upheld the right of

-

a school board to abolish a position or office and transfer and/cr

assign an employee to a new position. Smith v, Darby, 388 Pa. 301, 130

A.2d 661 (1957); Lakeland Joint School District v. Gilvary, 3 Pa, Common-

wealth G&. 4ui>, 286 5,20 500 (i971); Bilotta v. Stcyvenary >f Education,

8 Pa. Coumonwealth Ct. 531, 304 A.2d 190 (1973); Lucostic v, Brownsville

Area Schocl District. 6 Pa. Commonwealth Ct. 587, 297 A.2d 516 (1972);

Tassone v. School District of Redstone Township, 408 Pa. 290, 133 A.2d

!

536 (1362).
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Therefore, the school board, in the instant casz <learly had the
authorit; tc transier the Appéllant from his position as Elementary
Principal to the position of c_ :ssroom teacher.

Also, as part.of ire< respongibility to efficiently administer the
public school system within its district, a school board is freze to

reorganize and realign its stafi. Smith v. Darby. 388 Pa. 301, A.2d 661

(1957); Likeland Joint School District v. Gilvary, 3 Pa. Commonwealth

Ct. 415, 283 A.2d 500 (1971), Lucostic v. Brownsville School Diatrict, 6

Pa. Commonweai~h Ct. 587, 297 A.2d 516 (1972). Thz record indicates
that due to the declining enroliments, the Board comsolidz“ed some of

the eiementary schools under one principal thareby reducing the number

of ¢lesep. - - .acivals it needed in the District. To have retainpe?
the * ..laot as Elementary Principal clearly would have been costly and
unnecessary.

The Appellant contends there was insufficient evidence presented at
the hearing to justify the Schovul Board's action. We disagree. We find
that the reasons precsented by the Schocl Zoard sz set forth in the
records below were sufficient to meet its injtial burden. Therzfore,
rhe Appellant had the burde; of oroving the Appellee acted in sh arbitrary

or capricious manner or abused its discretion with regard to the demoticn.

Smith v. Darby,  upra,; Lakeland Joint School District v. Gilvary, 3 Pa.

Commonwealth Ct. 415, 283 A.2d 500 (1971) ‘ostic +v. Brownsville School

District, 6 Pa. Commonwealth Ct. 587, 297 a..d 516 (i97Z). The Appellant

has not met this burden in a manner sufficient to justify invalidating
the Board's action. He has not offered any evidence to indicate that
the action of t! Bcard was arbitrary, capricious, discrimiratory or

tounded upon improper considerations. Therefore, the acti.n of the

Board must be sustained.
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Appellant's argiument that the demotion was improper because it was
not based on anv Aeficiency or failing on his pert lacks merit because
this argument rai.s to recogniz . that a school board may Jemote an
employee regardless of his capabilities o job performance. Numercus
demoticns hcve been upheld by the courts which wete not disciplinary in

nature. See, for example, Smith v. Darby, 130 A.2a 661 (1957); Tassone

(196%); l.icostic v. Brownsville School District, 6 Pa Conzonwealth Ct.

587, 297 A.2d 516 (1972); Bilotta v. Secret-~v o Education, Pa. Commonwcaith

Ct. 631, 304 A.:id 190 (1973). I'he dems : instant case was 1ot
premised on Appellant's job perforwmerice ..ed not have bpeen.

Finally, we must address the App int's argument that his cemotion
was procedurally defective, thereby rend:r:ing it invalid.

Tie Appellant argues that the demction was procedurally defective
fcr the following reasons: he did not receive written notice by reg-
istered mail of the Board's decision to transfer him on July 17, 1978;
he never received a written statement of the charges 1d/or reasons for
his demotion; and, he never received notice from th: school Board
advising him of his right to a hearing regarding .. s alleged demotion.

The record clearly establishes that the Appeilant had actual writ-
ten notice of the Board's decision of July 17, 1978, tr;nsferring him
from principal to classroom teacher. The fact4that the notice was not
sent registered‘mail does not invalidate the demotion. First, thére is
né clear authority either in the Section 1151 of the School Code or ia

the cases interpreting that section that notice of the Board's decision

to demote must be sent registered mail. Even were we to accept Appellant's
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argument, the Commonwealth ~ourt¢ has announced that notice which is sent
by regular mail and is actuaily received sa..sfies the statutery requir-ment

of notice by registered mail. Mertz v, Lakatos, 33 Pa. Commonwealth Ct.

230, 381 A.2d 497 (1978). 1In addition, Appellant acknowledges having
received notice of the Board's decision to transfer him and therby
suffered no prejudice. -
Appellant's argument that the demotion was invalid because he was
never advised of his right to a hearing is without merit since he did
receive a h .ring thereby curing any prejudice he may have suffered

initially. . N

It is true, however, thar a demcvion cannot become effective until

after a hearing is held as required by Section 1151. Black v.'Wyalusing

Area School District, 27 Pa. Commonwealth Ct. 176, 365 A.2d 1352 (1976).

Ap- llant requests reinstatement and back pay since the Boare did not
give him a hearing for approximately seven months after one was requested.
in the instant case, the Boa;d's decision to transfer the Appellant
from the poc tion of principal to teacher, was to take effect at the
beginning of the 1978-1979 schocl year However, the Board did not
S;Lealize that its action amounted to a .onconsensual demotion until
/\3hqgfry 20, 1979, when the Appellant, for the first time, requ-.t2d a
hearing. The Board did not hold a hearing until August 20,‘1979. Thg
reasons for the substantial delay in scheduling a hearing for the Appellant
do not appear in the record. We find the demotion is void for the
period of delay prior to the hearing conducted before the Schpol Board.
Therefore, in this case, Appellant's demotion was void between January
20, 1979, which was the date he requested a hearing and August 20, 1979,

which was the date the hearing regarding his demotion was held.
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Since this Opinion upholds the validity of the Board's demotion,
yet finds a procedural irregularity as to the timeliness of the hearing
provided to the Appellant, we conclude that the Appellant is entitled to
back pay between January 20, 1979, and August 20, 1979, Black, Id.

Accordingly, we enter the following:

ORDER

AND NOW, this 21t day of October, 1980, the Appeal of G;::\h}’}
Andrews is hereby dismissed as to :'ie vaiidity o7 his demotion., The

Appeal, insofar as it relates to the iswu> of back pay as defined above

ig sustained.

- &Cck(m

Robert G. Scanlon
Secretary of Education
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Bernice I. Harbhurg,

Appellant '

V. : Teacher Tenure Appeal Nb.@26—79

Nortk Penn School District,

Appefiee

! OPINION

Bernice I.~Hambur§?’Appeilant herein, has appealed from the’

decision of the Bpard of Directors of the North Penn School District

-~

dismissing her as a professional employee on the grquhds of incompe-

S ’

tency.

~

FINDINGS OF{ FACT

1. Bernice I. Hamburg was hired by the North Penn School
Dia£rict beginning her enﬁloymcnt’0ctober 2, 1967,as an elgméntary
classroom teacher. N.T. 15, School Distr{ct Exhibit (SD) 1.

. 2. Ms. Hamburg was a tenufed professional employegAtééching
the second-grade at the time that dismissal proceedings‘Qere initiated
against her by fperintendent M. Ray Kelfy on June 20, 1979. N.T.,)v

16, SD-2.
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3. On June 20, 1979, Supe::rtendent Kelly notified
Ms. Hamburg,; by rggi;ter&@ mail of his intentiocp to recommend Rer .
dismissal on the grounds of incompetency bhared on her unsatisfactory

ratings of February 13, 1979, Apri! 20, 1979, and June 15, 1979.

Sv-4. P >
4. On June 22,Jl979, the Bcord of Schoeol Directaorss=-of the .
7 S / ~
North Penn School Dis-rict {the Board) noti: :d Ms. Hamburg by

registered mail that the Superintendent had’rgcommenda&'termination
of her‘contract on the grounds ef incompetency baséd-on the three
unsatisfactory ratings, and set a hearing for July 5; 1212, SD-5.

5. Hearings were held in twenty-two sessions-frqﬁfnuly 26,
1979, to liovember 23, 1972, plus a “inal meeting on November 30,
1975, for polling the Board, producing a rec6>d wf over 2,700 pagesv
of testimony plus several hundred pages of exhibits.

6. On November 30, 1979, the Board voted 8-0 to adopt Findings
of Fact and an Adjudication discharging #s. Hamburg. N.T. 2699-2703.

7. All th~ incidents involving Ms. Hamburg adduced at the
hearing will not pe repeated. What follows are salient facts

Pt

prnven'by credible, substantial ev’ ience ich facts are deemed

sufficient to urhold Ms. Hamburg's discharg \on the grounds of

\

incompetency.
8. Ms. Hamburg rcceived an unsatisfacto:L year end rating for

the 1¢77-78 school year, on DEBE-333 form dated June 21, 1978,

=

accompanied by anecdotal records, specifically indicating unsatsfac-

tory performan.e in the "Personality" categories of "emotional
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stability", "professional relationships®, "judgement”, and "habits
of conduct”. N.T. 231, 443, 1104, 759, 1825, Letter of Solicité;
Potash £o Heasing Examiner Rains o! april 23, 1980, with DEBE-333F
enclosed, Verbal Stipulation of ¢:. :sel at Oral Argument before
Hearing Examniner. ’

9., Ms. Hamburg received an »insatisfactory DEBE-333 rating
on or about February 13, 1979, specifically indicatipg unsatisfactori)
perforr..nce in the Personality categories of "exercises (prudent)
datrovn,” "maintains poise and composur:z". and "maintains professional
attitudes". No numerical ratings were given. SD-10. The rating
was accompaniad by anecdotal records. SD-10 and SD-8.

. Ms. Hamburg received an unsatisfactory DEBE-333 rating on
or about April 29, 1979, indicating unsatisfactory performance in
the same areas as the previous ratings. No numerical rgtings were
given. The rating was accompanied by an anecdotal recq;d,/ége
sufficiency of which was not challenged on appeal. SD-9.

11. Ms. gambufg received an unsatisfactory DEBE-333 rating cn
or SSSGE\June 15: 1979( showing unsatisfactory performance in the
same Personality categories. There were both numerical ratings and
an anecdotal record. SD-8.

12. Because of Ms. Eamburg's wisatisfactory rating for the
1977-78 school year, Principal Trefsgar and Dr. Westcott, Director
cf Elementary Education, set forth in writing "Goals for 1978-79"

for Ms. Hamburg, dated August 24, 1978. SD-12.
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13. These Goals basical.v were directea toward better rapport
with parents and f 1 professionals, appropriate handling of
children, being a positive model for chiidren, resolving problems
directly with the principal, and giving closer attention to details
such as lunch count and atter.dance records scf?z.

14. During the 1978-79 school year, Ms. Harmburg not only
igncred the Goals established for her by the auministration, but
engaged in cn-goin; battles with the administration in which she
ofter used her second grade students to their detri -t. Specific
incidents related below.

12, Despite the Goa! of closer attention to attendance :iecords,
Ms. Hamburg signed her cwn name to a child's apsence excuse where
the child's parent was “o sign. N.T. 151-152, 2095, SD-13.

16. Deépite the Goal of resolv 2ms with the »rincipal,
M§. Hamburg walked out of = confere: .. - 2rircipal Trefsgar at
‘which he attcmpted to dis_.uss her :aid-y :av rating. NK.T. 261-262.

17. Ms. Hamburg walked out of a conference with Pi'neipal

) Trefsgar, Dr. Westcott, Director of Elementary Educatic::, and
// Supérintendent Kelly on March 1, 1975. N.T. 1372-73.
1. On October 25, 1978, Patricia Gulick, a teacher Qith
25 years of service in the Nortl. Penn School District was havlng

a conference with Principal Trefsgar. Miss Hamburg opened the

door and indicated to her to get out. N.T. 194-195, 1670-72.
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Jean Ziegler, Principal Tref?gar's secretary, acting as substitute
health aide was taking a child's temperature. Miss Hamwburg physi-
cally grabbed her and despite her protestations to wait until she
was finished, tock her arm and .eé her to confront Principal
Trefsgar about a complaint involving the two of - them. N.T. 1617-
1619, 2114.

19. An elemerntary child had been raped in a nearby schoo?’ in
1975. fThereafter, the North Penan School District adopted a bolicy
on builaing security. This included having "windows cf ail class-—
rooms ard office doors clear and unobstructed by paint and paper
coverings" and using "a 'buddy' system . . . when children must
be used for errands in the building." SD-20. N.T. 293-295.

20. Despite this policy, Miss Hamburg obstructed the windows
in her classroom doo. wiéh papers. N.T. 291.

21. The’openiné bulletin for geachers states: "DO NOT LEAVE
YCUR CLASS FOR ONE MINUTE WITHOUT SUPERVISION." N.T. 1015.

22. Despite the opening bulletin's clear directive, Ms. Ham-
~burg left her class unéupervised on three occasions. N.T. 134,
394, 1211.

23. Miss Hamburg admitted that she personally took a child
down to the nurse after Principal Trefsgar told her not to and
despité the poiicy on using the buddy system and the policy against

leaving her class unsupérvised. N.T. 2061-2062.
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24. Despite the policy that children should only leave the
roem when necessary and should not be left unsupervised, Ms. Ham-—
burg had three of her second graders attempt to use a tape recorder
unsupervised in an open space area in the rear of the building.
N.T. 126.

25. Principal Trefsgar observed Ms. Hamburg's children out
of the classroom unsupervised on several occasions. N.T. 212-214.

26. Throughout the school year, Ms. Hamburg had the habit of
telling her children that the principal was denying them various
privileges which he had nct in fact denied them. Fof example, in
September 1978, Ms. Hamburg took her class to the library without
first consulting the librarian who had a kindergarten class in the
library at that time. This interrupted the librarianrn's work with
the kindergarten class. Principal Trefsgar, at the librarian's
request, asked Miss Hamburg to check with the librarian be fore
bringing her class thzre. N.T. 255-257. Ms. Hamburg then told
the children that Mr. Trefsgar had forbidden them to use the
library again. N.T. 333-334. SD-27.

27. In another =:xample, early in the school y:-ar, Ms. Hamburg
confronted and wrote: to the principal asking that her lunch time
be strictly honored (i.e. her children not be allowed to return to
class until lunch time was over). Subsequently, she alleged that

he was refusing to allow her children to return to class during
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lunch; that they were-upset by his refusal; that she gives up
most of her lunch to work with them. N.T. 166-167, 227-229.
SD-1i4 & 16.

28. On March 13, 1979, without any cause, Ms. Hamburg told
her class of second graders that she was going to be fired on
April 20, 1979. N.T. 2031, 2034. This greatly upset the child-
ren. N.T. 1912-1916, 2504, 2591.

29. On March 19, 1979, Dr. Westcott wrote to Ms. Hamburg:

I am directing you to cease your invclvement
of children in matters relating to your goals,
evaluations, professiocnal relationships, or
your conditions of employment in the North
Penn School District. R-71.

30. Nevertheless, on 2april 20, 1979, again without any cauce,
Ms. Hamburg told her class that she was fired and had them pack
up her rcom. The children were dgreatly upset. N.T. 1362, 1919,
2504-5, 2560.

31. The children in Ms. Hamburg's class were greatly upset
during the latter part of the school year. N.T. 384-8, 2510, 2560,
2591.

32. Despite the Goal that problems be worked out with the
principal, Ms. Hamburg called Superintendent Kelly, rather than

Mr. Trefsgar,when one child threw a temper tantrum in class near

the end of school. N.T. 2206-2207.
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33. The situation in Ms. Hamburg's classroom deter.orated

to the point that:

Miss Hamburg instructed her children not to talk to the

principal. N.T. 1918;

one student was transferred to another class for the

last few days of school at his parents' request. N.T. 388, 1925;

a parent wrote to the School Board concerning the
situation under the misimpression (created by Ms. Hamburg)
that it was Mr. Trefsgar rather than Miss Hamburg who had told

the class that she was going to be fired. N.T. 2526-7, SD 85; and

children were freguently crying both in school and at

home. N.T. 1912, 2034, 2513, 2570.
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DISCUSSION

In addition to challenging the factual findings oi the
school District, Appellant asserts eight legal reasons for
ywwerturning her dismissal. These will be dealt with seriatum,

‘ollowed by a discussion of the factual issues.

.. Did not the North Penn School District fail to comply with
the mandates of the Pennsylvania School Code in the insti-

tution of charges against your appellant?

Appellant, Bernic~ Hamburg, asserts that the notice of charges
\gainst her did not amount to "a detailed written statement of
charges" as mandated by Section 1127 of the Public School Code,

'4 P.S. §11-1127. This argument is not compelling.

The notice mailed to Miss Hamburg (School District Exhibit
) sets forth that Miss Hamburg's termination has been recommended
)n the grounds of incompetency based on three unsatisfactory ratings:
‘ebruary 13, 1979 (SD-10), April 20, 1979 (SD-9), and June 15, 1979
'SD-8) . Although the actual ratings and anecdotal records were
ot attached to the notice of charges, there can be no guestion
hat Miss Hamburg had already received them. All three ratings
iear her signatures., and there was no dispute at the hearing below
hat she had received them.

The ratings and anecdotal records are certainly sufficiently

letailed to give Miss Hamburg adequate notice of the allegations

o
C
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against her. The testimony of the administration in the hearing
below was limited to matters set forth in those ratings and anec-
dotal records, and the Board's findings of fact were similarly
limited.

The gist of appellant's argument appears tc be that, because
the ratings and anecdotal records were not actually attached to
the notice of charges or cquoted verbatim in them, the notice lacks
detail. Appelliant would have the Secretary find that it was legally
mandated for the School Board to mail to Miss Hamburg again charges
of which she had alreadv acknowledged receipt. We cannot
that the notice was fatally deficient for failure to photocopy and
include materials already in Miss Hamburg's possession; we cannot
believe that Miss Hamburg was genuinely unaware of the charges
asserted against her which ste attempted to refute at such length
in the hearing below.

Accordingly, we find that the School Board has met the test

enunciated by the Commonwealth Court in Lucciola v. Commonwealth

25 pa. Commonwealth Ct. 419, 360 A.2d 310 (1976), that:

As long as the substance of the charges
furnished the professicnal employee
refers to one of the valid causes for
dismissal under Section 1122, statutory
and constitutional procedural require-
ments are satisfied. A.2d at 312.
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B. Was not error committed in the admission and use as evidence
of thrce alleged orcfessional ratings of appellant for the

1978-79 school year?

There are several subparts to appellant Hamburg's opposition
to the admission of her three professional ratings for the 1978-

79 school year:

1) Issuance of three ratings in one year contravenes the
Department cf Education's regulation gcverning rating§ which call
for one rating each year;

2) Neither the January 31, 1979, noxr the April 206, 1979,
rating assigns numerical values to any of the categories rated;

3) The June 15, 1979, rating is not substantiated by annec—
dotal records concerning Preparation, T2chnique and Pupil Reaction
although Ms. Yamburg was given fewer than 20 points in each of
these categories; and

4) Therefore appellant did not properly receive two consecu-
tive unsatisfactory ratings prior to her dismissal for incompetence.

The first of these arguments attempts to turn the Department's
regulation on its head. Paragraph 3 of "General Rating" in the
Standards for Use of DEB: 333 states:

Professional employees shall be rated a
minimum of once each vear. (emphasis
added) 22 Pa. Code §351.21.




Appellant interprets the word "minimum" to mean "maximum" so as
to prohibit ratings more frequently than once each year. The
simple answer to this argument is that, as any dictionary will
indicate, the word "minimum" denotes the least quantity possible,
not the largest.

Certainly, a school district will not be allowed to circumvent
t} e requirement of two consecutive unsatisfactory ratings for a
dismissal for incompetency by giving two ratings so close together
as to provide insufficient time for improvement. There was no
such allegation here, and such was not the case.

Appellant's second argument, that the January and April 1979
ratings are deficient for failure to specify numerical values, has
some basis. Paragraphs 5, 6, 7, and 8 of "General Rating" in the
Standards for Use of DEBE-333, 22 Pa. Code §351.21, ciearly call
for numerical ratings in each of the four categories. Neither of
these ratings contains numerical scores. However, both ratings
comply with paragraph 1 of "Detailed Appraisal for Unsatisfactory
Rating™ in the DEBE-333 Standards by having a check mark in the
block opposite the category designated unsatisfactory. Also, both
are signed by the rater in the unsatisfactory column; and appellant
does not gquestion that both are accompanied by anecdotal records.

Given this factual background, it is clear that these two
professional ratings were admicsible in an admiristrative hearing

for the purpose of demonstrating that Miss Hamburg was on actual

39,
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notice of the District’s judgmcnt that her work was unsatisfactory.
Furthermore, it 1s undisputed that Ms. Hamburg received an
unsatisfactory rating at the end of the 1977-78 school year.
This document, admitted into the record by verbal stipulation
at the oral argument before the Secretary's designee, contains
numerical ratings in all categories, shows an unsatisfactory
ratirg in Personality, is accompanied by anecdotal records, and
is signed by the principal and superintendent. Thus, even if
the January and April 1979 ratings were decemed invalid,

Ms. Hamhurg would have still received twu consecutive unsatis-
factory ratings: Junz 1978 and June 1979.

Appellant's third argument, that the June 15, 1979, rating
1s invalid because there are no anecdotal records suopporting the
ratings less than 20 in Preparation, Technique and Pupil Reactions,
does not appear relevant to this appeal. As the School District
cogentlv argues:

Ms. Hamburg's performance was deter-
mined to be unsatisfact»ry on the
basis of her gross deficiency in the
area of personality orly. No charges
were brought against her relative to
the areas of preparation, technique
or pupil reaction, in which her
performance was deemed marginally
satisfactory.

‘'Thus, Ms. Hamburg was ciearly not
prejudiced by the absence of evidenc»
of anecdotal records relative to those

categories in the record of this case.
Brief of Appellee, p. 19
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Accordingly, there is no merit to Ms. Hamburg's contention
that her dismissal is invalid for failure to receive two consecu-

tive unsatisfactory ratings.

C. Was not the Appellant subjected to an improper
discriminatory, arbitrary and individual standard
of attaining poorly defined and boundless "Goals"

for evaluation of her professional verformance?

Appellant next contends that 1t was improper for the
School District to judge her against a set of "goals" that
were drafted for her in August 1973. In this contention as
in her actions during the 1978-79 schcol year, Ms. Hambura
misses the whole point of these gcals.

With the cxception of the last sentence of Goal No. 1, which
will be discussed in Part D infra, the Goals set forth for Ms.
Hamburg constituted perfectly ordinary and reasonable requests of
any public school teacher. Perforce the rating of any teacher in-
volves subjective judgments on the part of the raters. We do not
find that use of these Goals 2dded to the subjective judgments made
of Ms. Hamburg. If anything, the CGoals should have aided Ms. Hambura
by helping her to focus on specific areas in cbvious nced of improve-

ment. They are far more specific than the brief cate ories on the
Y g
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DEBE-333 rating form.

The fact is that, judged by any reasonable standards, Ms.

Hamburg's behavior in the 1978-79 school year amply warranted

dismissal.

D. Were not the charges against Appellant premised on an im-
permissible basis: To Wit, as a reprisal for the exercise
of Appellant's constitutionally protected right of free

speech?

Ms. Hamburg argues that her dismissal is in reprisal for

the exercise of free speech. Although there is no evidence in
the record to support a finding of "reprisal", it is clear that
certain phone calls, letters and verbal confrontations make

up part of the charges against her.

The last sentence of Goal No. 1 of the August 24, 1978,
Goals, states:

All written communicaticns are to be
cleared thrxough the office of the
building principal.

Although there may have been some policy justification for
this goal--an effort to have Ms. Hamburg deal directly with the
principal concerning classroom problems rather than constantly
bypass him--it is certain that this goal constitutes an overbroad
interference wvith free speech.

The right of teachers to free speech is recognized in a long

line of cases, most recently Givian v. Western Line Consolidated
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School District, 439 U.S. 410, 99 S. Ct. 693, 58 L.Ed 24 619 (1%879),

which extended this protection to private conversations between a
teacher and her principal. The free speech rights of teachers are

not without limitation. For example, in Mt. Healthy School District

v. Doyle, 429 U.S. 274, 97 S.Ct. 568, 50 L.Ed.2d 471 (1977), although
the Court found the teacher's phcne call to a local radio station to
be protected, it cdid not extend that protection to arguments with
school cafeteria employees, referring to students using obscene terms,
and making an obscene gesture to two girls. In this situation in
which the Court found that a teacher's dismissal was based upon both
protected and unprotected activity, the Court stated this rule:

. . . the burden was properly upon respondent

to show that this conduct was a "substantial

factor'--or to put it in other words, that it

was a "motivating factor" in the Boards' deci-

sion not to rehire him. Respondent having

carried that burden, however, the District

Court should have gone on to determine whether

the Board had shown by a preponderance of the

evidence that it would have reached the same

decision as to responder :'s re-employment even

in the absence of the protected conduct. U.ES.
at 287, S.Ct. at 576.

Applving this rule to the instant appeal, it is abundantly
clear that even in the absence of the protected conduct, Ms.

Hamburg engaged in a course of conduct during the 1978~-7% school

year--as set forth in the findings of fact--which would have

necessitated her termination by the Bocard.
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E. Did not the Board commit an error of law and depriGthhe
Appellant of a fair and impartial hearing by the exclusion

of a witness subpoenaed by Appellant?

Ms. Hamburg asserts that by excluding the testimony of one
of her witnesses, David F. McCoach, the Board violated Section
1127 of the School Code:

". . . At such hearing all testimony offered
including that of . . . the accused professional
employee and his or her witnesses, shall be
recorded by a competent stenographer . . ."

and Scction 1129 of the School Code:

"After fully ' ring . . . all witnesses pro-
duced by . . . the person against whom the
charges are pending, and after full, impar-
tial unbiased consideration thereof, the
Board . . ."

In this arqument Ms. Hamburg is attempting to reduce the
School Code to an absurdity, requiring chocl boards to hear
testimony from any witnesses offered by a teacher noc matter how
irrelevant, collateral or cumulative. These provisions of the
School Code have never bzen so interpreted by the Courts, nor
should they be.

At the outset, it must be noted that Ms. Hamburg's hearing
before the Schocl Board was of prodigious length. There were

twenty-three sessions producing a transcripec of over 2,700 pages.

Ms. Hemburg's attorney was given every reascnable opportunity to
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sroduce witnesses on her behalf and cross-examine adirinistration
witnesses. (His cross-examination of the principal alone occuples
over 800 pages of transcript.)

Ms. Kamburcg's attorney attempted to introduce evidence of
onz Dale F. McCoach. In zn offer of proof, her attorney set forth
that Mr. McCoach would testify as to an incident betwsen Mr. McCoach
and Principal Trefesgar in February .973. Mr. Salkin, ;acting as
legal adviser to the Board, uphe.d the administration's objection
to this tes<imony oa the grounds trhat it would open up a collateral
issue.

This ruling was proper. Mr. Trefsgar had previously acknow-
ledced the incident with Mr. McCoach on cross-examination. Nt. 737.
Mr. Trefsgar's conduct was appropriately not the»issue at Ms.
Hamburg's hearing. ©One incident in 1973 would not, 1n any event,
establish a course of conduct relevant to the 1978-79 scheel year.
Nor, even if there was such a covurse o{ corduct, would it excuse

or justify Ms. Hamburg's actions during the 1978-79 schoo. year.
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¥. Do the charges under the law constitute the Charge of Incompe-

tency?

Ms. Hamburg argues that:

. . . a concession of prove (sic) as to
any and all of the allegations would not
constitute & substantiation of an incom-
petency charge within the context of
Section 1122 of the Pennsyivania School
Code." Appellant's Brief in Support of
Appeal To The Secretary of Education, Dp.
£5.

We do not find this argument persuasive. Although the Schoul

Code does not define incompetency, the Pennsylvania Supreme Court

has provided a settled and quite broad definition of the term in

this context.

Court stated:

In Horosko v. Mount Pleasant School District, the

"The term 'incompetency' has a 'common

and approved usage'. The context does

not limit the meaning of the word to 1lack

of substantive knowledge of the subiects

to be taught. Common and approved usage
give much wider meaning. For example, in

31 C.J., with reference to a number of
supporting decisions, it 1s defined: 'A
relative term without technical meaning.

It may be employed as meaning disqualifi-
cation; Llnability; incapacity; lack of
ability, legal gualificaticns, or fitness

to discharge the required duty.' 1In Black's
Law Dictionary (3rd edition) page 945, and
in Bouvier's Law Dictionary, (3rd revision)
p. 1328, it is defined as 'Lack of ability
or fitness to discharge the required duty.'
Webster's New International Dictionary
defines it as a 'want of physical, intellec-
tual or moral ability; insufficiency; inad-
equacy; specif., want of legal gualifications
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or fitness.' Funk & Wagnalls Stardard
Dictionary defines it as 'General lack
of capacity of fitness, or lack of the
special gualities required for a par-
ticular purpose.'"

335 Pa. 369, 374-75, 6 A.2d 8°6, 865-
70 (3933).

Accord, Stef’en v. South Middietown Board of School Directors,

32 Pa. Commonwealth Ct. 187, 191-192, 377 A.24 1381, 1384 (1977;.
In Steffen, the Commonwealth Court further notes:

This Court has stated that failure to
maintain adeguate classroom control 1is
serious enough, without more, to warrant
an unsatisfactory rating for a teacher.
English v. North East Boaxrd of Education,
22 Pa. Cmwlth. 240, 348 A.2d 494 (1973).
In the instant case, not only was Steffen
lacking in the ability *o properly instruct
and motivate stv-dents, but he maintained
little or no disciplinary control over
them. Commonwealth Ct at 192, A.2d4 at
1384.

As set forth in the Findings of Fact and in Section I below,
it is evident from the voluminous testi ony that Miss Hamburg
failed to maintain adequate classroom control and lacks fitness
to discharge the required duties of a school teacher. These
findings are in accord with the allegations against Miss Hamburg,

and accordingly dismissal for incompetency is warrarted.
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G. Were not the unsatisfactory ratings relied upon by the North
P2nn School District the product of discriminatory, arbitrary

and contrived conduct and procedures pursued maliciously?

Appellant Hamburg arcgues at length that the evidence shows
"a pattern of administrative harassment and guile which should bear
on the weight and credibility to be accorded the School Administra-

tion's testimony." Appeliant's Brief In Support of Appeal to the

Secretary of Education, p. 56. &Appellant then recounts her litany

of many perceived wrongs at the hands of the administration going
back to 1970. In this argument as at her hearing in general, Miss
Hamburg seeks to attack members of the school administration rather
than defend or explain her own actions vis—a-vis the children in
her classroom 1n the 1978~79 school year.

There is nothing in Miss Hamburg's history of complaints which
inclines us to overturn the School Board's findings of credibility.
Indeed, in many instances the testimony of the administration's
witnesses are confirmed not only by appellant's witnesses, but also
by appellant herself. As is set forth at length in the Findings
of Fact and 1in Section I, below, the credible evidence does not
support a finding of "discriminatory, arbitrary and contrived conduct
and procedures pursued malicously" by the administration, but rather

incompetency on the part of Miss Hamburg.
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. Was no- the Appeliant deprived of Due Process and a feir and
impartial hearing by the excessive allowance of inflammatcxry

and prejudicial hearsay?

Without citing any examplc, appellant asserts that hearsay
evidence was repeatedly allowed at her hearing depriving her of
Aue process and a fair and impartial hearing. Appeliant refers
to cace law for the proposition that hearsay evidence, properly
objected to, is —~ot competent to support a findirng of the Board.

Other case _aw 1ndicates:

. . an adjudication of an administrative
agency may not be founded wholly on hear-
say evidence. although such evidence may
be admitted in cases made cut by circumstan-—
tial evidence, if not inconsistent with the
undisputed ficts, for the additional light
it may throw on the matter. (citations
omitted.) Bleilevens v. State Civil Service
Commission, 11 Pa. Commonwealth Ct. 1, 5,
312 A.2d 109, 111 (1973).

Applyinc either rule, we find no violation of Miss Hamburg's
rights. As set forth in the Findings of Fact and in Section I
below, a finding of incompetercy is clearly indicated not only
on the basis of dircct testimony of administration witnesses,
but also on her own testimony and that of her own witnesses, which

only tended to corroborate the adminstration's allcgations.
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I. Dces the testimony fail to warrant the dismissal of Appeliant

for the reason of incompetency?

Lestly, appellant argues that the c..arge of incompetency is
not supported by the evidence adduced at the heeriny. We find that
this charge has been abundantly demonstrated.

No effort has been made in the Findings of Fact herein to
relate all the incidents involving Miss Hamburg in the 1978-79
school year, her lack of cooperation with the administration, her
deyvastating effect upon morale at Hancock Schook, her efforts to
intimidate parents, fellow teachers and cupervisors.

The testimiﬁy, including that presented on behalf of Miss
Hamburg, demonstrates that she repeatedly failed to supervise her
children properly, failed to obey instructions relating to security
of the building and safety of children, repeatedly failed to even
attempt to work out probhlems directly with her principal to the
point of welking out of conferences, told her children untruths
+hat the principal was denying them various privileges, falsely
told her children that she was being fired in April, and had her
children dismantle her classroom in April, all this causing extreme
upset to the children.

She herself admitted on the hearing stand many of these

actions. Her witnesses corroborated their children's upset.

(SN
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ERIC

Aruitoxt provided by Eic:

2r-rision

There can be nc

Her own

and cruel misusa of
admissionse clearly verify a lack of fitness and qualities to be
a teacher, not only her lack c¢f classroom controcl, but her

devastating efioct upon the children with those care she was

entrusted.
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CTDER

AND NOW, this 19th davy of September , 1980, it is hereby
Ordered and Decreed that the decision of the Schcol Board of the
North Penn School District dismissing hAppellant on the ground

of incompetency be sustalnec.

\>(<L\\J(,\Lﬂ(\

ROLOI‘t C: Scanlon
Socretary of Elucation

i;\

»
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