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Durig%,the past quarter century, the gdvernance of American schools has
been transformed. Spurred by the Brown desegregation decision of the Supreme
Court, school policy has been centralized and legalized as the courts were
put squarely in the education policy Business. ‘ The Brown decision led a
variety of other.groups 'to seek to convert' the unfairness.they had suffered
into constitutional wrongs. A concurrent development,. the elaboration of
procedural protections (that is, the right to formal review of official .
decisions) was another result of this legalization in education. Centraliza-
tion of eduedtional policy .through regulation accompanied legalizatiom, as
Washington asserted greater authority over schooling in order to turn the’
aspirations of thé Brown decision iyto functionming reality,

This essay, the iﬁtrdductioﬁififa longer IFG volume on law and educa-
tion, discusses the recent. history .of educational governance and points ahead

" to future policy courses” -Legalization and centralization are discussed, with

reference to more than a dozen essays on law.and education whicg comprise
the volume. It concludes by pointing out that what everyoné seems,K to want
is an 'educational system that is responsive to national concerns and local
variability, attentive to the proféssional perceptions of educators and ‘
political preferences, and addtesses~other sets of -wants, each of which

contain a tension that is haId to maintain. . ./
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During the past quarter-century, the governance of American schools has

* been remade, even transformed.

3

Localﬁcontrol of policy was the historic watch-

-8
-

word-—the "Battle Hymm of the Republic," as a .state school administrator put
itl--and that control was essentially political and professional not legal, in

-character. Within local communities, * dgminance over decision making was uneasily
’ Vd

shared by lay boards of education and educational profEssionals. "Tussles over the
. : (

distinction between questions of policy (the province-of the governing board) and
' questions of practice (properly therterrain of the educators) were frequent

events. State departménts of education generally did little more than distribute

.aid according to a legislatively specified formnla and provide modest technid%l

~ assistance. The federaim;mpress on education was-almost undetectable. AQilate as

¥

1960 the national education budget amounted to Just half a billion dollars, ad-

;ministered by an Office of Education lacking both the ‘taste and the talent for
: leadership.
'shaping school affairs. Judges conf;ned their attention to issues of liability
for mishaps in the.chemistry laboratory and to matters of form in school contracts.
, g v ’ .

‘The more momentous decisions/yere for others to reach. :

Centraliztion and legalization mark the two most noteworthy changeS'in
this system of governance, and it is to_these interrelated developments that

e

the essays in this vdlume speak. The Supreme Court's 1954 decision in Brown' v.

[y

. p ’ ) Vg
| 9 C _ 5&‘5‘.

Board of Educat‘ion4 underlies both changes. Mogt_obviously, Brown put the,courts

3

Neither the state nor- the federal courts played a significant part in \

)

?




centrally in the education policy business. Racial inequélities stemming from

<

legally imposed segregation of students lay at the heart of the Codré's coﬁcern,

. 3 '
but the justices' opinion reached beyond race, potentially enveloping. within the

judicial n%t all questions of'éﬁﬁity in public schooling. The Court in Brown'

spoke of the provision of education as the most critical funétioh of state and

v

local government, and wondered aloud whether any child deprived of adequate.school-

ing could hope to &ucceed in life. Thisvjudicial_langua%f 3g§§ed the door to-a
. N : [sS% . .

host of other rights-seekers. The ﬁahdicapped, theinon—English speaking, those

BEving in poor school districts, and female students all saw in Brown the opportunity

to convert the unfairness they suffered at the hands of politically-dominated

and localist school systems into constitutionj}nﬁfengs,' They took advantage of

that-opportunity by flooding the courts with iawsuit:s.5

LU

The elaboration of substantive rights embodies one element gf legalization.

“Ihe-géﬁeLOpment of procedural brotections—-the right to formal review.of'official

decisionsfiprovides the»other...Althohgh English courEs had insisted.as early as
the eighpeenth‘centuryﬂthap a ﬁniversdéy student receive a hearing before being
dismissed, that idea never took root in :he United States, where protections.ac-
corded ;o studdnts subject-to sc§§?1 ddscipline comﬁared unfavorably with those
provided to pickpockét$.§ Like other ngernment sé}vices, schooling was regarded
as a ﬁrivilege, not a right, and so could be dénféd at the dﬁgret%Pn of resﬁbﬁs;blé

» AN

} .
public offidals.. But in a series of 1960s decisions igncerning welfare and public

Y

4

employment ,; the Supréme Court' thoroughly savaged the distinction between rights

and privilegés.' The EXQengion of procedural protection to education was an‘obviods

next step, taken by lower courﬁs‘in_the 1960s and subsequently'affirmed by the

Supreme Court\}n Coss V. Lopez.7 Procedures originally develoged in the contex;'

.

of criminal justice (concerning the right to notice, a statement of charges, an

r
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impartial hearing officer, and the like) were adapted to the setting of.the :
. .
school. And although Proceduralism was orighally regarded as the remedy for

abuses of official sanctioning authority, it also became part of the arsenal i

o

of those seeking substantive ‘rights. The handicapped in partic¢ular were able to

. - ’ .
obtain proc§ﬁural protections of their entitlement to an "appropriate" education,

first from the federak courts and Subsequently,from Congress. Legalization thus
! w o, = » 1

.became not .just 'a judicial norm but also part of* the regulatory regime'.8

As this last example suggests, legalization dnd centralization proceeded
apace and sometimes in tandem. One Teason why Washington asserted greater author-
ity over schooling was to turn the aspirations of the Brown decision into a
functioning reality, sinceﬁon its own the judiciary could not impose its under—
standing of racial Justice on recalcitrant Southern school districts.9;'Begin—
| ning with the passage‘of the Civil Bights Act in 1964, the extent of federal

intervention into the racialgpractices_of-Sbuthern school districts.was so

substantial as to constitute a'second Reconstru_ction.10 Nor could questions
about race be hived off from broader issues of education, for racial concerns
insinuate themselves into seemingly every dspect of a school system, from teacher
recruitment to the system of elections for schoolvboard members, from extra-

¢

curricular activities tQ ability grouping Regulatlon in' the name of racial
. «5

justice thgs leads to regulation more generally.//
While race mattered greatly, Washington did not assume increased responsibility.

for education.primarily to rid public schools of the taint of racism. A national

government strongly committed to;education as '"the answer to all our national

problems,"ll particularly those problems having td do with the ?gucational failure

of poor children, sought a significant’ role in molding educational policy.12 o

\
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' these-state officials grew to share Washington's beL;ef EL the necessity for

¥

'

Beginning in the mid—1960s, the poor and educationally ‘disadvantaged, the handi-

capped, the llmited'EngliSh‘SPeaking, and other traditional have-not 8roUPs ) -
became a national interest From less than a. halﬁ-billion dollars in 1960, ~ .
the federal education budget grew to 26 billion dellars in two decades. 13 LA

Centralizatiog begat regulation ’Washington did not merely raise and
distribute funds, but instead sought to use scarce dollars to\influence the

course of educational policy, relying heavily on regulation to achieve its

14

ends, Money came with strings attached; ‘and sometimes, as with,bilingual-

education, requirements were laid .on even: when no fundswere made available.

The federal pragram rules fairly bristLe with dos and don'ts: a thousand

ages of regulations in 1977, as compared with Just twelve pages a scant ‘twelve :

years earlier, tells the tale. The federal strategy stressed compliance with
{ ’ T
federal standards which, as with compensatory  educdtion, were designed to assure:

that expenditures satisfy federal bookkeeping requirements,15 or more ambitiously,

]
\ oy

as with bilingual education aid, that the substance of local programs matches . -

Washington' s expectations. .
/ - o

The' new regulations were rooted in. distrust of the motives and the capacity >

of local school officials "We ‘treated every state as if it were Mississippi "
(

Congressman Albert Quie remarked. Early scandals concerning expenditures of
compensatory.education funds fdr such implausible items as carpeting and air-

conditioning a superintendent's offiée and even a fire engine fueled this

‘

suspicion.16 . Regulation came increasingly to entail control,'and superv1sion

displaced the encouragement and assistance that had formed 'part of the initial *

federal strategy. At the state level, parallel bureaucracies sprung up to “
S ' "

\

administer the federal programs as well as new state initiatives. Over time,

¥

\
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'~stressing compldiance, as distinguished from assistance.17 Regulation thus
Vgrew;apace, at_both the federal and state levels. » .-. .
| I o
This,yolume.both looks back.over this recent governhnce history amd points

ahead to future policy courses. It appears at an apt moment in history. Just
as the quarter¥century since Brown marked a revolution in modes of education

governance, the 1980s witness a counterrevolution,in full\swing. The Reagan

administration, eager to return responsibility for education ‘to the state and v
(y
local levels, condemns the recent federal presence as officious intermeddling

Because Washington lacks both the competence to set requirements and the capacity

4

- to carry them out, the argument runs; it should only provide education support Q3§;

(at levels markedly lower than those previously fixed), leaving decision mak-

ing.to those with a more nuanced understanding of the issues. *If the adminis-

o

tration has its way, the Department of Education, mhich acquired cabinet statush
under President Carter, will be demoted, and federal funds will be distributed
xkg a‘block_grant which the states may spend as they please. ’
The increaseiin legalization has also slowed perceptibly. if less dramatically.
The Supreme Court has ngt extended the reach of Brown to recognize.a new gener;_':
tion of would—be,holders of riglits, but instead has sought toqfeinbin the.scope

Y

- of that.0pinion. In San Antonio Independent School-District v. Rodriguez,18

the Court upheld against constitutional attack a state school financing system

which resulted in wide inequities among districts;lin Milliken v. Bradley-,19

the justices severely constrained the possibility of yoking city and Juburban

. ' . +
districts to overcome segregation; and in Halderman v. Pennhiirst State School

~

- . L4

and I-Iosp_tal'20 the Court narrowly construed the Education for All'Handicapped’

Children Act, preserving the authority of states to institutionalize handicapped

s o

youngst?rs While federal district courts have continued to recast school
' ' g . . <
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_’ district polic1es in an attempt to undo the deep—rooted impress of segregation

Congress in 1981 mounted a serkns challenge to the judiciary s authgrity in ghis

-

realm.
[ ’ i - - . .
In_the schools as well as in the courts, unhappiness Wwith the idea of .

T

, legallzatlon is often heard. Imposing procedural rEquirements on disciplinary

. -

- . / - .
practice potentially undermines'the fragile authority of'those who teach and

a

administer in the school, some. argue.21 Thé due process entitlements of

- -

handiqapped youngsters are scored as too expensive, SubJect to _abuse by well—

' off parents seeking a pr1Vate education at public expense, and a source of teh-

[y

sion between parents and teachers who instead should work in tandem on behalf

of the child_.22 ' ) S : 2

N

All issues of policy, aside from’those left to the market ‘may Be defined \¥Q\

in one of four ways:=\as suitahly left to professional expertise, ‘as properly

« N

the proV1nce of bureaucratic norms, as fit for resolution in the political

arena, or: as gilving rise to legal rlghts.23 JThis four—wheeled cart of policy

e 4

is inherently subJect to. wobble and strain, since these different modes of defi-
+ ~ L

nition press for different forms of policy resolution. That tension may best
be regarded not as ‘a cause for concern- but as a measure of a healthy governance
system., Trouble arises when one of these contending understaﬁéings ass%'es ‘too

-

great a dominance. Legalization and bureaucratic control (understood here

as centralized author1ty) clearly counted for tdo little in the’ educational
pollcy calculus prior to Brown, and the claims of have-nots consequently got
short shift. Public education was at risk of failing in its nineteenth—cEntury,
promise to estabTish.a "single educational ladder"24'that all might'equally
climb“ ) o ﬁ, .

. _ N : . .
bThe_critics of legalization and regulation present a different and dis-

v
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quieting concern Have rights-mindedness and rule—mindedness gone too far7_

Has the public school system been 1mpaired by the loss of legitimacy that

attends denial of authority:to the policy and.denial of'respect to professional

_ judgment? We need more fully t% comprehend the working of legalization and

regulation 'in order to sort through these criticism§.

III : : ‘

-

Almost a century' a4 a half ago, Alexis de Toapaeville noted the penchant
of Americans for convertiné politicad issues into questions of law.: 25 Like so
imany of Iocqueville s~observations, this one has grown truer with time.  The

"legalization revoBution has been much remarked, variously to describe,26 to

celebrate,27‘or to condemn28 the phenomenon We ar 'even said to suffer from

o

"hyperlexis'-~the disease of "too much law" that has /'overloaded" all "legal

circuits. "29‘“

There is a certain ahistorical quality to thgse comments ‘Henry Maine,‘
fwriting of the displacement Several millenia ago, of status by contract as
- the basis of pub%ﬁc relationships, was speaking of a legalization revolution,

even if he was not given to such rhetorical flourishes 30 Pushing the clock
&

back even further, one wonders how Hammurabi's Babylonian subjects responded to’

3
that first great codificalon of rights and responsibilities, eighteen centuries

before the Christian era.

« If legafization is not new, though“ reliance on the courts and on courts.
like mechanisms to secure rights, in a'system of decision committed to offering
reasons for its conclusions, has become sufficiently important to be fairly
described as a master trend of modern social change. Proposed explanations of
this trend abound: ‘the impoverishment of politics; the growth‘of bureuacratic
organizations which deprive indiwiduals of %n active stake in decisions shaping

theirvown lives; distrust--or more globally, delegitimation—éof traditional

S




sources of authority; a groning lack-of consensus concerning societal norns;
the attenuation of community; the emergence of a sizable public law bar eager
to litigate broad policy concerns; and the willingness of judges to hear complaints .
that earlier would have been dismissed as not fit for judicial review (or as
Just silly). Legalization turns out to be a classically overdetermined enter- i _
prise, whose root causes are as hard to specify as are those of modernization
itself.31 . |
| The appeal of legalization in the context of education is easy to under-
stand. éducation.has historically been treated as a ''mational rel:I.gi‘on,"32
v : .
the promised panacea for all our social ills. Blacks, the poor, and immigrants -
have been particularly faithful parishioners, for education is Seen as repre-
senting~the royal road to economic security and inclusion in the political order:
Yet, the repreated failure® of education to make good on this promise breeds
frustration; persisting inequaiity‘grows_iess and less acceptable. The insti;
tutions of schooling are themselves both visible (and hence handy targets) and
vulnerable. The technology of education is weak, the houndaries of educational
organizations are loose and poorly defended, and the system of school governance
is fractious and fragile. Seeking vindication through law thus seems'terribly
important and readily accomplishable.
’ .The promise of legalization is great. Reliance on rules betokens ai
principled enterprise, in which economic or political pqwer count,for far less
. than in other arenas.33 Normative judgments of the good society emoodied in
the Fourteenth Amendnent'svcommands to equal protection and procedural fairness
become governing standards; The idea of rights gives pride of place to the

fundamental claims of persons td equal concern and reSpect in the design of

political institutions, counterbalancing the utilitarian tendency to balance




'politicai interests and preferences 34 That legal institutions rely on reasons
supplied by the parties in public colloquy offers both a means to participate

in decisions that affeet one's life and a basis for review of decisions, hence

~ a check on arbitrary official action'.35

-

At a time when critics of legalization are-more vociferous than'defenders—-
- balance that the papers included in this volume reflect——it bears remarking
that the,promise of legalization has been greatly‘fulfilled. The history of
America ggﬁerally and of the public.Schools,in”pargicular may be told as a
tale of progressive inclusion in-the'polity, and in that'telling-the forms and
values of law have a central place. 36 The pathologies of legalizatibn reflect
»the darker side of the aspiration. From means, rules'may become.ends in them— .
selves, cut loose from the principled considerations that were their initial
impetus. When this occurs, legalization degenerates into legalism.37 To put
the matter somewhat differently, the language of rights camouflages what are better
.phrased as political claims. The very idea of rights is diminisheo in stature
when the mantle of law protects those whose injuries are slight or speculative,
or affords too much protection for those mhose most ambitious hopes should be
tested in the political and economlc markets. - Legal reasoning sometimes fails
to shed light on the task of organizational redesign, an essential element of
suits involving institutional reform. Hearings themselves_may merely harden
antagonisms without reaching useful resolution. o

In any area subject to legalization, such as educatiQn, both the strengths
.and the debilities of the phenomenon are evident. How might things be other-
wise, given what we know about the inherently problematic nature of changing the '

ways public institutions do business? The useful policy question'is not whether

legalization. is perfect but whether it represents a relative good, one which on

;.)-A
K a
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balance promotes openness of process and fairness and efficiency in outcome

\

That question - invites a contingent reSponse ‘for instance, diminishes the pos-

sibility of arbitrary action but may also undermine the very best decisions for

- these inevitably rest on discretion. Whether the benefits of these procedures

4

outweigh the costs turns on the frequency and the systemic consequences of ex-

-

ceptional and arbitrary decisions, factors which will vary both'with the insti-
~

tution and the substantive concern‘ To take a somewhat different example:

- creating legal rights for those, such as the handicapped,_ who have been excluded

from the educational system, usefully jolts the enterprise but may also spark
inefficiencies and resentments. ‘Such prods, though needed from time to time,
cannot be constantly applied without doing institutional damage. Perhaps political

judgmentsand professional expertise should hold sway once basic rights (an ad-

- mittedly fuzzy notion) have been assured.

Efforts to implement”the norms of law offer an instructive reminder that
the dream of a centralized and rati%nally governed society managed by the con-
temporary equivalent of Plato's phiiosopher-king, which some political tneorists
and some lawyers fondly contemplate, is.doomed to failure. The most interesting
question is whether, over time, the values that inform the law can become suffused -
with the routine behavior ofvschoois and other large organizations in the society,
genuinely part of the ongoing official culture. |

| v - ,

Government regulation; like legalization, is o0ld news. _Attempts by higher
reaches of American government to influence the behavior of iower levels, whether
through‘sanction or inducement--the working definition of regulation in education--
form an indispensable part of a federalist system of government. Yet,bto an even

o . L1
gre?ter extent than with legalization, regulation has assumed new and more note-

o

[
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worthy forms over time. Particularly since the 19603, new (pr newly perceived)
-mischiefs have spawned innovations in the forms of government control. While
these undertakings extend well beyond education, they have influenced the mode
of regulation in that domain,~and so deserve 'attention;38 i

The new approach to regulation differs from earlier efforts in two
salient respects: the substance of the'rules, and the role of the state and
local authoritieé in shaping and.enforcing them. The entry and pricing policies
of particular segments of the economy had been subject to public review ‘since
the establishment of the Interstate Commerce Commission in 18§7, But, with a
few exceptions~--the Food and)DrugoAdministration's efforts, for instance——non—

. ‘ ] . S,
market activities of firms were disciplined by the market and private'litigation,
not regulated by government. This system began to break down as firms' behavior
came to appear at once more prone to hazaro and less SuscePtibleeto the conren—
tional mechanisms of control. Prompted by blatant and viéioic,mishaps; renging
from outbreaks of botuiism to Three Mile Island and the Love Canal, Washington
has increasingly subﬁected worker eafety, environmental hazard, hiring policies,
product fitness, and the like to'official rule. It is widely argued tnat the
public "must have its own eyescand ears, an early warning system, and a corps of -
protectors free from‘the flaws of greed,-miscalcuiation, and ignorance that mede
the market and private‘liability:léws less than perfect det'erren"t:s.'-'39

Hne 0ld regulatory regime han emphasized c00peration, both between the
federal reéulatory agencies ano regulated industries end between‘Washington and
'those stete agencies with.similer mandates. Cooperation: the»critics of the old
system declared, led not to a safer, cleaner, fairer world but only to the capture

40

of the regulatory agencies by the regulated. The enterprise of regulation'%as

- merely a symbolic activity‘of government, designed to keep the citizenry quiescent.
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Discretion resulted only in abuses of official power. The new stance is con-

sequently more adversarial in nature. Regulation entails the strict enforce-

E.

*  ment ofkrules by a corps of inspectors. Discovery of a violation automatically

means sanctions, not solicitation of promises to do better in the future.

4

Because Washington could not (or at least would.-not) on its own protect the‘
Yopulace from the 'hazards of toxic wastes and unsafelworkplaces, many of the
regulatory initiatives of the past two decades have conscripted state.and local

'government support: by one count, thirty federal laws adopted between 1964:and
1978 reached out to involve lower levels of'government.42 In the past, federal

and state agencies worked in tandem on matters of shared interest, the federal"

government respecting state and local priorities and political concérns. But

»

this, too, has changed with the press for more effective regulation. Statutes'~~
ranging from the Occnpational Safety and Health Act and the National Environ-

Nmental Protection Act to therWholesome Poultry'Prdducts Act effectively hand

| the states their marching-or;ers, turning them into “little more than reluctant
minions mandated to do the dirty work--to fmplement federal directiVes often
distasteful at'the’local leﬁel?"43 A variety of sanctions may be 1mposed on
resistant states, including direct legal orders, fund cutoffs in one program
for noncompliance with the demands of another (the Highway Beautification Act,
for instancé, denied highway construction money to’states that failed to remove
billboards), requirements spanning a range of federal programs (as with rules

" concerning racial discrimination and enVironmental protection), and federal
preemption of responsibilities long assumed by the. states (policing workplace

safety, for example) This approach to regulation dramatically alters the

pattern of relationships between levels of government. It challenges " the

k3 ¥
’

very essence of federalis? as a noncentralized system of separate legal juris-

p
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dictions,/gnd instead relies upon a unitary vision involving hierarchically

related central and peripheral \mit:s."44 The new regulation thus pushes fed-

»

- eralism perilously close to federalization.
0 )

As even a cursory glance through the volumes of the Code of Federal Regu-

‘' lations reveals, rules seem to spawn more rules. Exterﬁal preg%ures provide

part of the explanation. -Newly galvanized interest groups and their ailies in
.o N . v » ~ ’
Congress, prone to characterize social harms '"as v;olationst%f«moral rights,
' ° ~ . H "
aqumaFically to be converted into protectable legal right:s,"45 have sought

+ to imbqse government rule on prequusly'unthartéd'private domains. The effect

of this, as James' Q. Wilson points out, is to give "formal bureaucratic re-

. v

cognition to the emergence of distinctive interests in‘é diversifying eéonomy"46

:

and, one might add, a diversifying society. The process of regulation itself

encourages the tendency to plug ioopholes, apparent evasions.of existing rules,

with new rules. And boundaries are hard to.set when the substance of\rules is'

= '

as evanescent and open-ended -as with civil. rights concerns. The rule-making

organizations play an active part in this expansion too, whether from an im-

berialist tendency to search out new worlds to ymnquer or, conversely, froﬁ_a

desire to minimize the risk of public embarrassment by covering their flanks.47

. As with the increasing use of the forms and instruments of law, government

»

~regulation seems an inevitable and essential element of ‘a structurally éomplex

s¥ciety.
" Yet, if régulation in some form, seems here to stay, the particulars of
regulation have caused no end of conllernation. A decade or so ago, the wide-

spread concern was to méke'regulation more effective by bioadening its reach -

and deepening its impress. If the new generation of critics is right, that

e campaign succeeded all too well, for it is the excesses of regulatioﬁ that

now arouse most concern. The New York Times, that bellwether of centrist 4
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sentiment, observed that: - . e

Local governments are feeling put “Upon by Washington. Eac
day seems to bring some new directive from Congress, the courts .
or the bureaucrats: cities must make public buildings accessible

to the handicapped, states must extend unemployment compensation

to municipal .and county workers, and on and on. The mandates are
piling up so fast that liberal governors and mayors are enrolling

in a cause once pressed only by archconservatives 48

G5 T -

Some of this unhappiness has merelx‘to do with "the strains of prt’)pinquity,"49

but dther concerns are more serious. . One worry speaks to the impact of regula-

tion on political choiqesL The growth of regulation removes issues from
N ) , ; ,
- democratic control, turning themfover'to bureaucrats who are only remotely
and directly subject to outside check, thus producing "a government of cartels
) o
50

and clients." Other objections have to do with how regulation works in.
-3

practice. The new rules‘are held to be just too expensive: the 1983’Clear

Water Act standards, for instance,fﬁay vost $120 pillion to implement. -Rég- .
_ulations are, also scored as inflexible. Why, for instanoe, should'Wasnington
dictate the particulars of bilingual'education?51 The regulations are'further ‘
sa:d to be inattestive to the calculus of efficiericy, ignoring nice)calibra-ﬁl
tions of costs, and benefits§ inconsistent "in interpretation dcross bureaus; - N
too intrusive in specifying not. only what goals looalities must reach but
exactly how they must behave; and ultimately ineffective. '"The mounting
paperwork and red tape, the mandated expenditures, the federal, ihtrusions
into local decision making (have not) reaped cSmmensurate benefits in'the
quality of human life," their critics say.52 Some alternate strategy——
either less mgulation of a very different strategy of regulation--is deemed
-in Qrder.53 -

The regulatory history‘in education has  been less dramatic in>other «

fields. Although the federal governmeneihas,supported education since the




' social purpose_and!

ments. New burdens have been placed on states and localities, paying little

" Northwest Ordinance of 1784, which made federally;held lands available for

localr schools,, that hid was supposed to come without.strings. The 1931 report

of the Adyisory Commission on Education urged that this{tradition be maintained.

It was fine for Washington to support schools, the report declared, so long
as the law "does 'net delegate to the Federal Government any control of the !

3
f "54 While the New Deal

specific processes of education.
set up;numErous education programs, these left the state and local education

& . . . :
establishment$ unthreatened: The federal effort was work- and welfare~ -

'oriented, a nominal,spin-off'of relief activities which did not compete with

the mission of the schools. The very absence of a bureaucracy committed

to pursuing an educaﬁ;onal reform agenda assured that this undertaking would'

leave no immediate le acy.s,5 o _ ;B' R : Y

* As already noted, the education initiatives of the 1960s were accompanied
by a far more activist federal presence. But when compared with -federal
activities in, say, occupational safety, Washlngton s role has been more

*

" modest. Al though the degree of discretion available to local school officials

varies w1th the particulars of the pro%ram, educators have far more room to

S

.maneuver than their counterparts in private industry. There is a gréater tend-

L
ency to rely on school systems to generate their own processes of decision,
¥

rather than imposing a single approach. Punishments for violations of federal

rulesI,;e less severe in cha§acter and less fnequently‘meted out. . ,

0 \

- Theré are, however, parallels to beidrawn between social regulation
. 5?_ ! -
generally and regulation in education.";'6 In education as elsewhere, critics

»charge,vrulemagers have often ignored the cost consequences of their require~

&

heed'to-either'the financial implications or the cost-effectiveness of these

RN - ' - -~A; ] Zﬂ(}j
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rules: standards concerning the handicapped and the limited—English—speaking

are singled out as _prime offenders in this regard. The tendency to inflexibility

-

~

is evident in Washington s habit" of imposing national norms, rather/ﬁhan allowing
states to adopt more nuanced approaches to a particular issue: in drafting

procedures for resolving“disputes over the appropriate education of the handi-

capped, for example, existing state laws aimed at the same result were dis-
& 7
fregarded Although education regulations more typically mandate procedures than
b
outcomes, the possibility that the costs of those procedures (measured both

in out-of—pocket expenditures and lost,time) may be unreasonable has gone un-
~

noticed. Most important, this system df regulation is held to have generated

. : : f :
I .
a climate of mutual digtrust, contributing to the demoralization of America's

public schools.

bl

C . . . . r

These criticisms provoke demands for ;a massive deregulation_of education,

-as-if schoolingland.t king were'indistinghishable activities in terms\of
government's‘proper r::jtg;\\Yet.ffor a numberbﬁf critical reasons,vthat
approach may misfire, "For one thing, to the extent thatVregulation{represents
a response to the incrasing complexity of managing education in this country,
at all levels; deregulation won't help. Reducing the number and Specificity
of rules won't keep organized interests from pressing their views on govern-
ment, nor will it simplify decision making. Indeed, fewer and more'general
regulations will increase amhiguity and heighten tensions. The problem'of
c;mplexity which rules are intended to_addressﬁwon't;disappear but will just
emerge someplace elSe, as school officials struggle to adjust to a newly un-
,certain world. V" : | . | 5 '
for another thing; the critique oversimplifies the historical recﬁrd

N .
It ignores a critical distinction between rules advanced in the service of

«




e
rédistributive programs,‘aimed at getting federal dollars to the have-
nots, and rules accompanying grants designed to encourage school system
- . » development, as with aid to the gifted, vocational education, or impaét
aid. In terms of regulatory detail, differences between these types of pro~
v ) {grams are modest but objections to rules Ehat have concentrated -on the redis-

tributive programs are really just a politically palatable way of‘questioning

whether the have-nots deserve priority treatment. If Washington is to

4 !
interest itself in the plight of the educationally least" ‘well off, some’

¢

prescriptive imposition may weil be necessary.

The caseﬁ£or elaborate‘federal policing, even on behalf of the have-'

nots, may ng lgnger be so compelling, however, because éf the ways both
Washington and lower—level officials have learned to manage their relation— ’:ﬁ

*

: ' ships. For its part Washington is more inclined to use the standards of

-

Llaw as a level to negotiate and less habituated to imposing its w1ll on lower

reaches than is popularly supposed.58 And over time, s e and local admin-

- . “

istrators have incnas1ngly linked the federal initiatives with their own

LI N

[

priorities. As a result there is much less tension betweeéischool'officials

/ and Washington bureaucrats than the demand\fornderegulatigg presupposes.59 " This
historical learning offers yet another reason to temper the critique of

education regulation: deregulation is,‘in this respect, a‘1980s solution

to a 1970s' dilemma. . | 2

:‘!
b

i
i

As with legalization, policy toward regulation concernsi;tself with the

N
"'right' balance, or mix, between order and spontaneity, bet

n60°

' and impulsiveness.v

;en rationality
The point is not that regulation in edg ation poses no

cause for concern, but rather-that concern be properly focused on the form that
" . regulation assumes. Washington should be less rule—minded and?more subtle,

supple, and flexible in its dealings with state and local officials, concerned
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,more with aiding them as they adapt federal norms to local ex1gencies This
V4

. approach differs from much of present official policy and past pragtice. i it

prevails, regulation WOuld have less to do with rule enforcement and more to do

w1th strengthening the capacity of others to educate effectively

Rule enforceﬁeut has its place, particularly in safeguarding the s&ake of S
- . w=
the have-nots; but even here,. it may be that past federal initiatives have v ‘—_

, afforded these claimants sufficient clout within school organizations to make :

PR N

ngntinuing federal enforceégnt less vital. Concerning, other types of educa—

‘tional policy, what is called for is the elaboration of a shift in the federal

+

~role that, informally, has already begun, from sanctioner to supporter. ‘
Washington can properly_speak to the publiclpurposes' of education, specifying
educational ends and not just.processes If ‘it does so with clarity, it may °
help restore the legitimacy of a national role. 61 By}stressing cooperative,
problem solving, rather than the command and control mode of regulation the

'nationjl government‘may also be able to "repersonalize responsibility with

the regulated organization, n62 enabling school personnel to embrace the obliga-

"tion. to treat the interests of the young as if they were identical to their

own, rather than acting from fear of criticism or saction. Much regulation be-

comes self-regulation in Such a world, with_Washington offering information,

ai?’and direction: . Modesty, not policy abdication, is what is wanted.
. - R

V.
Except to the ideologue or the willful oversimplifier, the choice between

‘more or fewer rules, more or less law, is neces%arily a matter of degree:l Such
"how much" questions know no nice calibratibn. And the extent to which reliance
on,regulation or legalization iS‘Sensible ll‘vary.with the'circumstances

One  wants to know how the clazmants have fa ed under the existing policy regime;

whether the suggested alternative ‘will real y improve their lot--and with what

9 : . . ::33 v /// : T .
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adverse consequences;'and whether the capacity to coerce through'law or
regulation, a scarce resource, should be husbanded or expended in this-

instance. The right nix of policy strategies will differ for vocational

B

.education, racial discrimination, and jthe education of the handicapped.

Moreover, the fact that the edugation system changes in response to policy

r “

ministration implies that strategies of external‘intervention, whether L
through regulation or law, do become outmoded For that reason it is
unsurprising\that the contributors to this volume reach different conclu-
sions concerning the value of legalizatibn and regu}ation in particular
instances. It is the particulars that are crucial

This volume distinguishes between issues of regulation which concern
efforts of one level of governme & to control the behavior of another level

and issues of legalizationJ which entail establishing a- system of decision

+

_ committed to rules, trafficking inmrights rather than preferences or interests,

and justifying outcomes with réeasons. While‘this distinction is not hard

and fast, the categories not rigid,ithe differences_are nonetheless'sufficient-f
and sufficiently familiar in the very different lines of_inquiry that these |
two modes of decision have'generated;-to warrant maintaining the demarcation.
Each sectionvincludes essays of four types:. those looking at the“origins of

the'phenomenon, those framing general analytical questions, illustrative

examplesvof regula@ion’and.legalization,iaﬁd;prospective_essays that

“ .

disculs those two phenomena in ‘the era of New Federalism.
These papers grew out' of a'faculty(seminar.onuLaw, Governance, and

Schooling; sponsored by the Program in Law of #he Institute for Research

on Educational Finance and Governance, Stanford Universityl_ The seminar

met regularly between 1980 and l982.p-A number of temporary sojourners in

.
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the %ay Area were pulled into the discussions, andvtheir contributions,
too, are‘represented-here. The seminar has left its.impress on the
papers in terms of shared influences, ideas that transcend substantive 'j%ﬁ
' .specifics and discipIinary orientation.< The papers do not form a neat
and tidy whole. .They do resonate invthat analytic harmony which’defines_
¥

both the potential and the limits of . much cross—discipllnary scholarshipS
" ,'D‘ E
The range of disciplines represented——law, politiqs, history, sociology,

~

'and economics--as well as the deliberatq inclusion of contributions by

’

Lo~

4scholars new to’ educational policy, assure thf;/the papers have both a
certain spriteliness and an-unavoidable tentativeness (Ln this Context
one could w1sh for a soc1al science Esperanto, to minimize the confusion

~ .deriving from different if ‘'overlapping scholarly vocabularies.)

* Paula Fass introduces the discussion of regulation by asking why the
federal government didn't take on significant responsibility for education
in the New Deal. Her paper notes the essential elements of a significant
federal role-notably, the institutionalization of national commitment to
education. and resolution of the question of racial equity-—that speak not
only to the New Deal ‘but alSo to the new. federalism.

The essays that follow offer different perspectives on the issue of

regulation. Paul Berman looks at the securing of compliance rather than,

encouraging learning by local school'districts. Robert Kagan discusses

-

the” fixation on unearthing "bad apple" miscreant school districts to the

detriment of the good apples; other papers examine the creation of need-
less paperwork demands which divert administrators from their jobs (Eugene»
Bardach); and threats to the authority of teachers (William Muir). Anne

Swidler and, differently, Richard Elmore discuss the pathologies of federal

o
20
- et




regulation 'including an eicessive’emphaSis on'upiformity Counterpoised

aga1nst these critiques is William Clune's defense of a federal role linked

»

to national purposes. - ° o ' ‘ ' - ,
: Most of these .papers emphasize the defects of present arrangements.
E
*Yet, they also recognize that regulatipn may sometimes be a good and. needed
? piphe

thing——ln securing financial»accountability, for instance, or bringing ab0ut

desegregation; tha present regulaﬁory regime may be preferable to the

e’
” A

politically likely alternatives; and that, as with paperwork or outsider

1

participation in policy decisions, a course of reform is sounder than policy

- . . oy

abdication at the national level h They propose strategies for mixing and

9§

matching regulatory approaches to suit the circumstanpes of the case,

strategic intervention by central government, greater participation by

’

-c0nstituents in bending the rules to the¥r will, more collegial and -less
adversarial relationships, and greater delegation of responsibility to
lower levels of government. When given the choice;f'these cpntributors.

would focus on particular programs, such as that of Guy Benveniste,;to main-
. _ | _ I .
tain this balance.. ’ _ o

‘ ’

The discussion of legalizatiOn is introduced by two essays that place

of
this phenomgnon in its historical setting. David Tyack‘seeks to specify

a‘y

the changing'uses to which legalization has been put over the,past century,

while Lawrence Friedman poses an analogous question in the Specific settings

’

of students' rights disputes. John Meyer and Deberah Rhode fix a context
for legalization in its two different forms: as an influence’on the

internal decisions of gh organization required to adhere to certain proce—

LY

dures of decision, and, more familiarly, as an elaboration of techniques

for dispute resolutionm. ‘_ .
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Rhode's paper notes that the line'between legalism and politics blurs
in the resolution of complex policy iSSueS which entail not merely declara-
tions of righos but also organizational change that gives substance to
those rights,) In contrasting strategies for change in San Francisco s

schools, including a regulatory and a legalist approach; Doris Fine's

. paper serves as a reminder of the linkage between legalization and regula-

-

tion and as a bridge between the parts of the book. The papers by David
Neal and David Kirp and by Thomas Griffin and Donald Jensen point to
increasing reliance on legal norms and forms in two widely differing

»~

settings: the education of the handidapped and decision making in a state

'education'agency. Finall&, the essay by Kirp and Jensen discusses what'may

@

happen in the next few years, when legal entitlements clashvwith the

political move to reduce the federal role in education.

These essays identify tension in the system of governance, not panaceas.

What is wanted turns out to be nothing less than a mode of decision making
reSponsive at once to national concerns and local variability; attentivelto
professional perceptions and political preferences, sensitive to the rights
of the worst-off, yet resistant to the rigidities that accompany the
degeneration of legality into legalism, and able to foster both compliance
to rilesand organizational adaptiveness. Each of these séts of wants
embodies a tension, a balance,hard to maintain. The policy puzzle is

compounded further by the fact that these wants all must be maintained in
v .

equipoise, for pathologies in one realm--too much or not enOugh responsive-

ness to local wish, for instancef—threaten the others.
Changes in how schools are governed sometimes matter in and of them=-

selves, for we regard fidelity to law or atténtiveness to popular’prefer—

) l;“‘ ~
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ences as ends as well as ﬁeéns qf'policyf Yet, aé John Dewey warned at
the begiﬁning of this centufy:‘ "It is eésy to fall into ﬁhe habit of
regarding the meghanids‘ofbschool organization and administration (and
politics) as something co?pgéatively external and indifferenﬁ to- educa-
2 tional ideals.?és' wﬂen how schools are run becomes an end in:itsélf,
poliéies get disconnected from outcomes, means from endé, and.rules and

strugtpreé from life in classrooms.

.

deernéncé reform also has a subétantive aspiratibﬁ: strengthening
the-schodls' capacity to equip~ﬁhe youﬁg with those habits of mind,needéd“
to make sense of the contemporary worldwand to instill a commitmenﬁ to‘
the larger communigf; ﬁhus's;étaining the‘pubiic ﬁousehold. The nexus

_ betweeri the struccuré'of“eduqatiOn aﬁd the lives of éhildrén,‘takeﬁ up
in a number of»thg papers,64 seems,aﬁ'opce élauéible to intuit, devilishly
* diffiqult to grasp, ard ultimately of deepéét concern in ffaming p%Oposals_

for reform. It stands as the\next critical puzzle in aséessing_the 1mpéct~

of regulation and legalization on education.
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