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THE REAGAN ADMINISTRATION'S gEO.POLIQYﬁ .

.
.

I am pleased”to have been invited to speak,to'you this

14

aftérnoon on, "The Reagan Admlnlstratlon s,FFO Pollcy. Because

-

your principal area of 1nterest focuses on enforcement activities
‘ )
in the employment arena, I will r&sist the natural temptation ..,

L]
. . i [ (
' to begln w1th a catalogue of the Adm1n1strat10n s maJor accompllsh— ~

{
ments on other civil rights' fronts. Let me 51mply make note of thé 5
»

fact that our enforcement record to date is an env1ab1e one that

" demonstrates an exceedingly high =- indeed, in many respects

v
L4

unprecedented -- level of activity. We have, for example, attacked
diser{minhation in school$§, voting and parks in Chicago; employment

discrimination in Milwaukee ‘and Virginia; Qoting discrimination in
.. . s \ «‘ - . * P
. Mobile and Dallas County, Alabam&i\Pousing discrimination in Cicero,
: ©o ) o ’

Illinois, and California; pdlice brutality in New Orleans;:; Klan .

“»

violence in Greensbhoro, North Carolina; and sex discrimiration in 7

.
.
. -

- law firms, police departments, and in American subsidiaries of

[ 2

.foreign hbusinesses, to name just a few highlights. - ) .

To the extent that we have been bortra&ed as uncaring and

insensitive, as lacking commitment, and as retreating on.civil

-

rights, our critics have rested their accusations on the broadest

o

4
b4

of generalities, ignoring the facts and steering -clear of the

. actual record. Employment is but one case in point, as'my remarks

this afternoon will demonstrate; but neo one should. conclude from

the limited focus of the discussion that follows that the rebuttal

. 3 . . . ‘
.to similar charges in all other areas of civil rights enforcement

a
N
Fy s

is any less forceful. . . : —
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-as standards of evaluation. Each individual in society deserves,

‘ ’ ) - 2-‘ / N
With that brief_introduétion, }éﬁ me turn to the matter

at hand. It is by now no great revelation that a fixed and

-~

guiding principle of this Administration is that race is an
>

impermissible basis on which to allocate resources or penalties. : J
C . .

Our mission at the Justice Department -- indeed our statutory and

constitutional dulx -~ is to pursue relentlessly the eradigation

of race and sex discrimination in all of its forms in thf{s country
"‘ .r 1)

-~ the subtle as well as the not so subtle. The ideal of equal -

‘justice under law compels the elimination of race and gender-

to be judged on his or her talents alone, without regard to

.

gender or skin color, and no person who is innocent of wrongdoing

should be made to suffer thé sting of rejection solely because

of another's race or sex. These are the principles on which the

Constitution and fedéral laws in this country are founded, and
we are dutybound to see to it that they are upheld without

compromise.

+

Attorﬁzy General Smith left no doubt aboLt this Administra-
tidn's commitﬁent to the principle éf equal‘opportunity as early as
May, 1981, when he stateé in his speéch to the American Law Institute:
"{I]ln a just society,vgovernment must not require either racial
balance or raci;l separation == and government must not guarantee
any inﬁﬁvidual a result based uéo; his or her race.”" Those words

obviously have equal force with regard to matters of sex.

This has been the central theme of the Justige Department!s

s ()

Title VII enforcement activities. As you know, the| Department's

.
! .
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principal responsibility in this area concerns public employment,
that is, state and local government employers. ,When\I first asstimed
my position(as Assistant Attorngy General,.there were a sizeable
nﬁmber of public employment cases already pending at the Civil

Rights Division,,either in an invéstigatory stage or .in actual

Y

litigation. - The approach taken with regard to the question of
liability in each of those matters has remained the same throughout

my tenure ~- proceeding on precisely ‘the terms advanced by my

predecessors.

Thus, contrary to the'charge often voiced by-our critics,
no policy shift has occurred in our treatment of "class action"
litigation -- more accurately describ?d as "pattern orﬂpractice"
suits. , We have Fommenced and continued such actions in the same

manner as before, and we have recovered large amounts of money on
. ‘ -

behalf of :all identifiable victims of -the unlawful discriminatory

practices. The back pay award of $2,750,000 obtained last year by
the Civil Righﬁs Divis{on against Fairfax County, Virginia, on

behalf of 685 women and blacks who were victims of discrimination,

T~
was the largest Title VII recovery against a public employer --

both in terms of the number of dollars involved and the number

of individual beneficiaries -- in the history of the Department.

LY

And, in a separate employment discrimination case invoelving the Nassau )
LY

I . ,
County polite deaartmentwianong Island, New York, we secured a back

pay award of $1,300,000. Nor do’ these two cases stand alone.’

Thete are other, /similar examples I could'point to of s&gnificant

a
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- - * / -
relief we have obtaired in "pattern and praétice" cases on behalf
-

of those vifyimized by discriminatory conduct.

Another popular misconception that should be laid to rest

.

is that we have abandoned statistical analyses in determining

Griggs v, Duke Power Co., 401 U.S. 424 (1970), and its progeny

set a clear course to be followed in establishing a Title VII
violation., We take those decisions as we f}nd them and apply the

law in each case in accordance with Supreme Court precedent.

v

-

Both disparate 'treatment and disparate impact analyses are used in

our litigation efforts, and statistical evaluations are a regular

part of our investigations and trial preparation.

From this it follon -~ again contrary to some reports --

that we look for discriminatory effects in the employment field
1 .

no- less than for disqfiminatory intent. Whgre a disparate
impact on minorities or women can be shown as akresult of an .
employer's hiring aqd promotion practices, the burden in our
cases ~- as in those involving private ehploymentll— shifts ko
thé employer to demonstrate that the adverse effects are job
related or.based oq validatgd selection criteria. The Débartment's
litigation strategy in thi; regard has undergone no éhange.

Our enforcementireco)d over the past two and one-half years
;ﬁply underscores Ehe'strength of our commitment to equal employment
opportunity,z The Division is actively involved in over.IOO employ-

RN :
N ment discrimination lawsuits, including a number of outstanding

4

[ d

. liability. That, too, is simply not the case . The ‘Supreme Court in

]
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. decrees that we are monitoring. We have filed 15 new cases since

-

January 20, 1981, one of which is our case¢ against the Town of Cicero,

Illinois, where, for the first time ever, the Division combined in a
£y ) .

single lawsuit both housing and employmenf discrimination claims.

4

There are, moreover, currently 23 ongoing investigations of employment

discriminatigﬂxinvolving 36 state or local governments. And, we have
- ‘ particgpated'iﬁ some 14 other employment cases in the Supreme Court. -
virtually all of this litigation activity fits the
traditional mold. The discriminatory conduct we are challenging
is aimed at blacks, women; Hispanics and othe; minority groups,
and has t;e effect of excluding those individhals from the

: workforce solety on account of race or sex. There thus is no
substance whatsoever to the politically motivated accusation that

‘ we have abandoned the fight to eradicate such exclus{onafy ~

practices from public employment in this country. That fight

goes on today, as it has in prior years, with equal+«*intensity and

commitment. To be sure we have announced in three’ cases that race-

based exclusionary practices against whites find no safer harbor o

under the law. But disagreement with our stand in those three

matters hardlyujuétifies the wholesale condemnation that some have’ )

seen fit to level at the Administration's enforcement activitj in

employment matters. Whether measured against a comparable

-

period in prior administrations, or simply assessed on its own
W

terms, the record we have compiled is an impressive testament to

the Administration's ovérarching commitment to equal employment

opportunity. .
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The relief we seek in these cases also speaks eloquently

to thaf commitment. As in the past, Ehe_Départm?nt insists in
every case that the prior discrimination be enjqined'and that *the
employer engage only in nondiscriminatory race-Aand sex—neutral
hiring and promotion practices in the future. 1In addition, as in
the past, we seek as an element of Title VII relief the affirmative
remedies of backpay, retroactive seniority, reinstatement, and

. hiring and promotion priorities, for all individual victims of
discrimination in order to restore them to their "rightful place" -
-~ that is, to the‘position they would have attained but for the

discrimination. Moreover, this "rightful place" relief is, in W

our view, available not only to those applicants turned away on
’acébunt‘of race or sex, but also to those gualified individuals .
shown to have been discouraged from ever abplying for employment
because of their knowledge of the emplgyer's unlawful discrimination.
. Let me add just a word with regard to this point. There

are those who insist that reliance on individual-relief for
identifiable victims is too harsh an approach, bhecause few,whq have
actﬁally suffered can prove their claim of ent'itlement to "rightful
'plaqe“ relief. ,.The available evidence, however;\pqgves this thesis
to be wrong -- most likel& because it fails to app}eciate the
way in which fhe statute works. oOnce liability has heen established,
i a presumption arises in favor of those claiming to be victims. For

example,-minorities who have been denied employment or promotion

by use of a test that is not job-related need not prove affirmatively
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+
.

‘in each instance that their exclusion was the~}esult of illegal

discrimination. . Rather, the law presumes them to be entitled to

> -]

"ﬁake whole" relief, and restoration to their rightful place in
the workforce, in the absence.of a showing by the employer that

' G
legitimate, nondiscriminatory considerations explain Ege treatment

|

accbtded them. This presumption reflects a legislative judgment-

A . . .
that the more subtle forms of discrimination as well as the more -

’

obvious can and should be redressed. It is, however, presumptions
* .

-~ not pfeferences -~ that are recognized in the law.
There is one final element in our Title VII relief package.

Employers who have offended the nondiscrimination command of the

1964 Civil Rights Act are, under our decrees, requirgd‘to ﬁake ’ ,

-

- special, affirmative efforts to recruit minority and female workers

from those communities that had been ignored in the past, and to !

.

file periodic reports on the recruitment efforts. Such relief

is, as it must be, tailored to fit the violation, since'fﬁ'virtually /-

. . . s . ™~
every instance of unlawful employment discrimination, the employer's

search for new employees has been confined -- geographically and

-

otherwise -- in a manner that Peaches few minority and female
. A

applicants. Such comprehénsive outreach programs are designed
to break that stganglehold, and force employers to make: known

. ! L
to the entire relevant labor market that employment opportunities

are available to all. qualified persons.

-

’
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' In a recent opinioﬁ approving a Justice Department conse?t . Ve
- A - &/ E - ‘- s . *
decree .providing fo® the above relief, a, federal district dourt
had this to say: ' . ’
. . P
.’ - . 3
) The . . . Consent Decree retains the (
requirement that the [employer] seek out and . L
) recompense those who'may have been the victims L .
- " of past sex and race discrimination. It also -

[

‘requirements been? We now, have a few preliminary results based .

‘uﬁdertook tp assess generally the likely rapplicant flow that

réquires, quite properly; that the [employer]
intensify its-recruitment of females and blacks
. in view of their historical exclusion from many
areas of .-. . work. But the decree makes
clear, in obediarice to statute "and the
Constitution, that employment decisions must not
be based on race and sex. T
. Whoever gets ahead in thé [employer's
- '  workforce] under this decree can rest assured
that he or she, black or white, earned it on .
merit. 1/ ’ ' ' §

-

- . M \ . 0 . ' . -
How effective have these "affirmative action" recruitment

-
-~
.

~ ’ el . 4 se ! . . 0 '
on some of the decrees enteredVdUrlng the Administration's first

* « .

year in'offjice. In those decrees, the Department and the employer ,
) . o ~

»
.

might be expected in response to a vigorous recruifment effort.

g A -
. . .

'These projéctions -- expressed in .terms of recruitment goals, or

the likely percentage of qualified minority dﬁa'fqmale applicants
who would be -in the available “pool of thOSe‘Fligible for,ﬁire on
a nondiscriminatory basis -- have for the most part _been fully

realized, and in some instances exceeded, under our decreesy It

. . . . < ‘o, . a
1s undeniable that "affirmative action” recrultment‘requlremengf
LY v - v
. L 5 \
-- ‘when conscientiously implemented -~ produce greater numbers \
i J" ’ . ) . . .

£
1/ United States v.-COmmonwealth of virginia Department of»nghways

and Public Transportatlon, 554 F,. Supp. 268 (E.D. Va. 1983).

v
. * -




|

¢+ of guafified minorities and women applying for employment. And, °

-

,as would be expected, a nondisc§iminatory hiring process brings

more of those applicants into the workforce. . s ~
A\_ . . . ( 1
There is, under this approach, no resort to hiring quotas,
. T, ) v )
_or numerical goals. With that sé-called "affirmative action"

feature removed, the employer no longer has a conven1ent celllgg

to hide under. He now cannot hire a sef number of black and
-

female employees 1n order "to get the government off his back "

.b

and then ignore other blacks~or women, who, by all ob]ectlve "y

»
- - “

cr1ter1a, fully deserve employment. Nor by the same ‘logic can he
.pass over better quallfled white male appligants in an effort QP

satlsfy some predeterm1ned hiring or promotién goal. The law in

) thiS'regard is wholly neutral and assigns no man or woman®an

- , -

advantage by reason of sex or skin color. -
-

The Attorney General has-set forth the full legal argument

in support of this reading of both the Const1tutlon and Title\ VII in

/ T

the Gonrnment's br1ef in the New Orleans Police ca now pending

in the Flfth Circuit. The complaint in that dction was\filed in

»

. i’ -
1973 by thirteen named black police officers, and by applic

v

Y
for appoxntment as pollce offlcers, in the’New Orleans Polite

Department (NOPD). Pla1nt1ffs alleged that the City of Ndw 2

I ~

Orleans and various other government defendants had engaged in

racially d1scr1m1natory employment practices in violation of,

~
S
1nter alla, Tltle VII of the 1964 Civil Rights Act’/42 u.s.C.

‘s
M

§ 2000e et seq. Before commencement of trl?l, the part1es submitted -

. . ’ w" * .
. (J
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for the District Court's approval aKconsent decree governing
"virtually every phase of an officer's employment by tha\ﬁQPD.“

543, F. Supp. at 668. The éloposed consent decree included a,

o h—

provision requiring the promotion of one black officer for every

- Y .
white officer until blacks, constituted 50% of the sworn officer?ﬁ,

»
*r o«

tn all rankalof theANOPD. 9
Objections to the dgcrgé, patticugarly the ane—to—®ne
promotion quota, were'f{léa by classes of fa@ale‘officeré, Hisﬁanic
offiarrs, and white officers, wﬁich had been permitted to &ntervene

7

for the limited purpose of challenglng the decree. The.district

court approved the decree's extensive prov151ons perta1n1ng to .

recruiting, hlfrnj, training, and testing, but refused to approve

the proposed one-to-one quota. A divided panel of the Court of

Appeals fof the Fifth Circuit reversed, holdang that the dlstr1C¢

A }

court had abused its discretion in refusing to approve the progpsed

promgtion quota. : O B .
In challengiﬁg that panel decisf$§ the Government has argued

that Sectign 706(g) of, Tltle VII does not tolerate remedial’ action by

a ~

rts that would grant to nonvictims of discrinfination -- at the
P4 .

expense Of. wh lf§ innocent employées or potential employees -- an
employment preference based solely on the fact that they are members

of a particular~race: Preférential treatment based on race was the -1

. ~

<
very practice that Cogpgtress sought to condemn by the statute, and

*

quota relief asfa possible judicial remedy was explicitiy‘rajected-
. » » N C , . d

-t

by the chief ébonsérs of the 1964 legisiation. Moréover, the
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Ny

history of the 1972 éhendments.to the Act provldes no support for
! ]

-

overturning the original legislative intent.-

A . .

‘Accordingly, our brief argues that the NOPD one-for-one

o
B

’ . A ) .
promotion quota, fashioned to.work to the advantage of one group

-- pot as victims of the original discriminatory bréc;fces but
™~ v * -~ ' 151

. solely as'membens of a particular race -- while so obviously

*

disadugntagipg other groups of innocent employees on account of -
» .) .
. . . , ¥ .
their sex or 'skin color, must fail under any construction of the

. . - A
statute's remedial provision. It _is neither designed to "make

’ . . . Q $ . . . . ' >
whole" individual victims of discrimination nor calculated to
advance "equitabie" remegggal objectives. Indeed, its“principal )

- 'feature is remarkably "inequitable." And, as developed in our ‘ 1

%

-

New Orleans Tﬁ‘ﬁef, whex@uqh race-conscious inequities are

forfiulated g} approyéd by the government, including the Judiciary,

the equal protection guaranties of the United States Constitution
-~ : . .

are offendeﬁ. N ) /»

-

Nor should the moral imperative of race- and sex-neutrality.
' be lost i% a discussion of legal principlés. Race or sex
disérimination, based,as it is on a personal characteristic that
is béthrimmutablé}aﬁd irrelevant to employment decisions, is ‘
offensive regardless of which race or gender is victimized. It

is no answer to the victim of reverse discrimination to say that

‘quotas lack the invidious character -- the stigmatizing effect -~ )

‘'

of discrimination against minorities or women. The consequences i
é

- of race and sex discrimination are as real and as unjust no matter
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-

who is being victimized.  As one Supreme Court Justice has put_ -
. . N 2

it: "no discrimination based on race [and I would add "sex"] is
. /

benign,,. . . no act{on’disadvantgging'a person because’of his

for her] ¢olor {[and I would add'"gender"} ié affirmétive.“ g/
propenents of racial preferences maintain that fegufation

End allocation by race are not wrong per se; rather, they depend

for validity upon who is being regulated, on what is being . <

éllocated, and on the purpose-of the arrangement. Thus, regulation

by race has been promoted ;s an unfortunate but necessary méans

. [
of achieving a truly race-neutral society. Race must be considered,

"so the argument goes, "[i]n order to get beyond ré;ism.“ 3/

' Where, it must be askeé, is, the logié in this proposition?'
Do "we' prescribe alcohol to get beyond alcoholism? Nor should we
seek to remedy discrimination with discrimination. The late
Professor Alexander Bickel of Yale‘exposed_the'folly of Such

reasoning. Writing in The Morality of Consent, he correctly pointed

out éat p. 133): "The history of the racial quota is a history
of subjugétion, not beneficence. . . . [Tpe] quota is a divider
of éociety, a creator'of castes, and it is all ghe worse for its
racial base, especially in a society desﬁérately striving for an
equality that will make r?ce irrelevant."‘ No less a champion of

equal opportunity and individual liberty than Justice William O.

Douglas was equally contemptuous of race-conscious solutions. "The ,

2/ United Steelworkers of America, AFL-CIO v. Weber, 443 U.S. 193,
254 (1979) (Rhenquist,;J., dissenting).

3/ Redents of University of California v. Bakke, 438 U.S. 265,

407 (1978) (Blackmun, J., concurring). ‘
{




_13..
Equal Protection Clause commands the elimination of racial barriers,"

-he said, "not their creagtion in order to sa§\efy our theory as to .

how society ought tol be organized.” 4/  * S

That is precieely the point., Preferential treatment due to

-

;
3

race or sex =-- whetﬂer it serves to get an individual hired, prgmoted,
or r’tained -~ cuts againet the grain of equal opportunity. That

. - #
gnigUely American ideal has no greater tolerance for discrimination,

tha% favors minoritiee or womentthan it does for discriminatory
behayior that works to their,dzsaGVantage. ﬁhicLeJer way the .
wjh illl ttlts, no gquota system that rests: an color or génder
dlsgfnctlons adds up to fairness, no goal demanding rac1a1 or
sexual'preferences is worthy of attalnment

It is on these terms that the Administration has shaped -

its equal employment opportunity enforcement act1v1t1es over the

past two years, and it is on these terms that we will proceed in
{ - -

»

the months.ahead. The results to date have been encouraging. )

There is, I think, a far greater appreciation of the strengths --

both legal and moral -- in our\position as a result of the public

debate that has been generated on thé issue of racial preferences.

A

Courts are beginning tq look more carefully at the qquestions raised.

P 4
.
.

And, it is bhecoming increasingly apparent to the citizens of this

country, both black and white, that our'policiee in this area

4

are driven not by any animus towards particular groups, as some

4/ DeFunis v. Odegaard, 416 U.S. 312, 343-44 (1974) (Douglas, .
J., dissenting.) ) = o

i
¥
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gommentators falsely suggest, but rather by an ab?ding fidelity to "u

the overarching 'principle of fairness td all individuals;, whatever

~

their race, color, sex, religion or national origin.

Simply put, we Believe in the ideal of equal employment
opportunity. And that ideal requires that every person receive
an equal opportunity for employment on the strehgth of‘his or i -

her individual merit. Any compromise of that COmménd, by

resort to race- or ‘sex-conscious hirings, promotfons or job

v v <
terminations’ -~ whether the motives-be benign or pernicious -- .
.cannot fairly be described as "affirmative."

. ’ . ~ ,
Thank You. ’ -
\ . - — - . . -
<9 )
* '
, . ] “
. \-/ .
LI - ' -
! s Lt -
£ '
J
- ' ~—
-' L4 \
P ) - . L
DOJ-1983-06 g




