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FOREWARD

This manual is desigﬁed to assist attorneys, social workers, and
other interested parties to understand and work with child abuse and
nmeglect cases in Texas. After a brief ovgrview of issues in child abuse
and neglect, the manual discusses suits affecting the parent-child rela-
tionship in Texas and outlines in detail the stages in a child abuse case
from emergency removal through to adoption. It concludes with brief X
discussions of the Indian Child Welfare Act and Title 4 of the Texas
Family Code, entitled Protgction of the Family. ,

We hope that the manual will assist attorneys representihg the state,
the parents, or the children in their preparation for these cases. For
the lay person reading the manual, we hope he or she may gain usefu)
insight into the legal aspects of child abuse. Finally, it is hoped that
the manual in some small way will improve the Texas judicial and adminis-
trative systems' handling of abuse and neglect cases for the benefit of
parents and children who become involved in them.

The reader should note that the statutory provisions and case law
reported here are current only ghrough December of 1980. Any amendments
to the Texas Family Code, or cases modifying that Code reported subse-
quent to this date, are not reflected in this publication. An excellent

source for updating the case law in this area is the Family Law Section -

Report of the State Bar of Texas.
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CHAPTER I.
INTRODUCTION

A. . Child Abuse and Neglect

1.  The Problem

The extent of reported child abuse and neglect, when viewed together
with the possible effects they may have on individual health and develop-
ment, indicates that the future functioning of a large number of this
courttry's children {s being threatened. Estimates now place the number
of children per yeér‘who are maltreated to be aboye,l,OO0,000: an esti-
mated 200,000 to 500,000 ‘are physically abused; 60,000 to 100,000 are
sexually abused; and 400,000 to 600,000 are neg]ected.]

In 1978, the American Humane Society published an Executive Summary
of its National Analysis of Official Child Abuse and Neglect Reporting.

The study substantiated cases of child abuse and/or neglect at all income

levels, although most reported cases involved lower socioeconomic families.

Noteworthy was the fact that in 82% of all validated cases, the abused
and/or neglected child was not removed and remained in the home with the
family. The study also showed that the family characteristics associated
with child aSuse ;re different from those most evident in child neglect.
In neglect, environmental stress factors (e.g., poverty, broken‘family;
poor housing) are more prevalent than the persona]‘characterisﬁics or
inability to copg factors (e.g., lack of tolerance; loss of control
during discipline) often found in cases of abuse.

Although perpléxing, most of the parents who commit abusive acts

2




fall within the psychological norms of our population. Helfer and Kempe .

state:

Approximately 10 to 15 percent of parents seen have
psychiatric diagnoses that make their potential for
treatment poor. These diagnoses include parents who

are psychotic, particularly those who appear as paranoid
schizophrenic or schizophrenic patients with a delusional
system that involves the child as part of the delusional
system... (But)... approximately 85 percent of abusive
parents will remain whose personality diagnoses cover
the sgectrum seen in the general p Qu]ation.3 (emphasis

added
Texas statistics reflect the national figures. The most recent
study, a 1979 survey of 2,000 Texas residents prepared for the Texas ¢
Council of Child Welfare Boards, generalized its Findings-to the Texas

population:

Each year 8.5% to 17% of Texas children are at risk

of abuse (either physical, sexual, or emotional) or

neglect. Based on the 1970 census, 283,000 children

age 14 and under are at risk of abuse in Texas each

year.

14.3% of the survey's respondents reported they had

been abused during childhood. Based upon the 1970

census data, at least 1,231,783 adults in Tﬁxas were

abused or neglected during their childhood.

Given the extensiveness of the problem - what has been our response?
2. Approaches - Punishment vs. Treatment

The reaction to child abuse in the United States has divided into
two major positions: punishment and treatment.5 For those who view
child abuse as a contemptible act, the initial reaction is criminal
prosgcution of the parents and permanent removal of the child from the

home. For those who see child abuse as a family problem, rehabilitative

efforts are to be offered for parents and children with the aim of




protecting children and preserving the family where possible. Removal of
the child is viewed as tempo;ary and as an adjunct to rehabilitation to
be used only when absolutely necessary. Seeking prosecution or final
termination of parental rights would be a lJast alternative fo be used if
parents continue to endanger their child's health or safety or fail to

improve despite attempts at rehabilitation.
3. The Court's Role in.Chi1d Protection - Balancing the Rights

Unlike the various helping professionals who see their roles as
protecti(? children and/or rehabilitating 'families, the legal system

operates ‘from a different perspéitive. The primary role of the court

must be to discern the j rights and liberties at stake and to
determine, through an adVvefsaria] process, the facts of each case. The
rights of parents, the state, and children often present difficult, if
not impossibTe, choices for the court when they clash in child abuse and

neqlect cases. DBriefly summariged, these rights include:

Parents *
barents are considered the primary persons designated to raise chil-

dren in this society, and they should be allowed to do so in an unfettered

manner, free from state interfereﬁce. This right to fémi]y privacy is

one of the most fundamental in our society. The state may intrude upon

the sanctity of the family only under the most compelling circumstances.
State

The state as the ultimate caretaker of its people, has a legitimate

interest in protecting the well-being of its citizens. When a child's

well-being is seriously threatened by parental action or inaction, the




0

state, in its role as the ultimate parent, exercises its' parens patriae

power to protect the child. The exercise of that power brings the state
into direct éahfrontation with family rights.7

Children ‘

Children in a child abuse context are caught in the middle when state
agd'fami]y rights collide. Increasingly, however, children are viewed as
having individual rights and interests distinct from either the state or
fami]y.8 As such, more and more states are affording~them constitutional C>
due process protections such as the appointment of independent counsel to

represent their.interests.9

S

4. Definitional Problems Between Legal and Non-Legal Proféssionals

Child protection,necessitates cooperation and coordination between
protectiye services prégrams and the judicial system. A frequent stumbling
block between legal and non-Tegal professionals has been their varying
definitions of child abuse and neglect. Definitions differ because they —
are the product of differing orientations and values.

Usually, medical and social work definitions are broad in applica-
tion in an effort to promote early identification and treatment. The
following is an example of this type of definitien:

-

Child abuse and neglect can be broadly defined as
those situations (non-accidental) in which a child
suffers physical trauma, deprivatibn of basic
physical and developmental needs or mental injury,
as the result of an act or om18510n4by a parent,
caretaker, or legal quardian. . g

On the other hand, legal definitions, particularly with regard to

fermination of parental rights, place more exacting standards on the

12
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evidence required to support an allegation of child abuse or neglect.

The Texas statute is ustrative of this point. In order to 1nvo]untar11y-

_term1nate parental r1ghts 1n a case of alleged neglect, the Texas Family

T

Code (TFC) requires that a two*part test be met: the parent must have...

1) knowingly placed or knowingly allowed the child
to remain in conditions or:surroundings which en-
danger the physical or emotional well-being of the - .
child and in addition, the court must find that

2) termination is in the best 1nterests of the child
[Sec. 15.02{1)(d), TFC].

This statutory standard has taken on added def1n1t1ona1 d1men§50ns through

case law interpretation. (See’ Sect1on IIT(F) of t manual for an over-

view of termination decisions reviewed by Texas appe]]ate courts. ).

L

LN

B. TheARole of the Texas Department of Human Resources in Child Abuse

and Neglect

2

- . 4

1. . The Role as Defined by Law

Legal representation fn child abuse and neglect cases requires an
undeﬁsfanding of the dominant role the Texas Department of Human Resources
(DHR) plays in this area. This role is based on legal authority granted
to the Department by various state and federal stafutes over the past .
thirty—eidht years. Thé best source 'for this information is the Texas

Department of Humam Resources Social Services Handbook. The fb]]owing is

a summary of DHR's Tegal. respons1b111t1es, as condensed from the Hanﬂbook
Prior to 1941, Texas provided protect1vg-serv1ces to ch11dren,
foster care services, and other child welfare serv1ces independent of

federal .laws and funding. Pursuant to the new Human Resources Code,




“

effective September 1979, the Department of 'Human Resources is designated )
as the state agency responsjble’ for adm{nistering social service programs
established by the Federal Social Security Act. Title II, Subtitle D «

: ‘ éstablishes DHR's authority over Child Welfare and Protective Services

2

~ 'proyrams. '

Current services prévided by'DHR programs are required to be in
accordance 'with services specified in.the Social Security Act under 1974
-'< . ame&Zments: fhe 1974 amendments tg the So;ia1 Security Act .created Title
XX, Grants to States for Services. In addition to.Title XX social ser- ’
viées} states must provide‘derfain child welfare services defined under
Title IV-B of the $ocia1 Security AcE. A1l the services specified in"the
" Social Security Act are interP(eted by the U.S. DeparFment of Health and

Human Services (former]nyea]tH, Educatipn, and Welfare) through regula-
tions -published in thé.Codé of Federal Regglatiops: |
Vérious other resﬁonstbi]ities are deéignated to DHR by state statutes: ’
Chapter 11, Texas Family Code ' |
designaﬂes DHR as a'resource to courts for comp]eting~so¢ia1
. studies on the circumstances of suits affecting the parent-.
N child relationships :
Chabter ]4, Texas Fémi]y Code

b“a11dws the court to appoint DHR as managing conservator when it
is in the-best interests of the child;

N\
Chapter 17, Texas Family Code

{ ‘ allows DHR to-make emergency removal of a child to prbtect the
" child from abuse or neglect; '

Chapter 18, Texas Family Code

- requires DHR, as managing conservator of a child, to partici-
pate in a court hearing to review the conservatorship appoint-
ment and DHR's placement of the child;

o requires DHR to file-a suit affecting the parent-child rela-
- .tionship whenever a parent voluntarily surrenders the custody,

L4
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care; or control of their child to the Department, in order to
insure court review of DHR placement; and,

requires DHR to notify the court having continting jurisdiction
whenever the Department returns a child to a parent for cus-
tody, care, or control;

Chapter 34"Texas Family Code

‘ - allows DHR to receive and 1nvest1gate child abuse and neglect
reports; and,

 requires DHR to maintain a Central Registry of child abuse and
neglect reports; o

g ~Chapter 41, Human Resources Code "
authorizes DHR to provide foster family cére;
Chapter 47, Huﬁan Resources Code

allows state funds to be used as payments for certain children
whom DHR places for adoption; and,

Chapter 42, Human Resources Code

requires that DHR's protective services program, as a state
agency operating a program for placement of children in insti-
tutions, agency homes, or adoptive homes, must be certified by
the Licensing Division as a child-placing agency.-

2. DHR Family Support Services

DHR offers or coordinates a wide variety of services to improve
child care and maintain the family unit. The DHR Social Services Hand-
book, Section 7241.1, lists a number of examples: .

1. Using relatives or unrelated persons to provide services for
the family

Homemaker services :

Day Care services '

Community counseling services

7" Employment and training services

Recreation and social programs

Public school, home-bound teachers, and tutors

Family planning .

Financial and medical assistance

WOONOOBWN
e o e . « e e
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10.  Parent self-help groups
11. Transportation services
~12. Mental health-mental retardation services
13. State schools for the blind or deaf
14. Visiting nurses or public health services
15. Legal aid
16. Food stamps
"17. Health-related services
18. Housing improvement services
19. Home management 1nstruct1ons and training

(Not all of these services w111 be appropriate or even ava11ab1e in many

 instances.)

n

3. DHR Care of Abused and Neglected Cpﬁﬁﬁren Outside the Home
// b . ,
Foster care is 24-hour care provided #or a child outside his/her

home in a foster family home, foster group home, or child- cehhng insti-

]] An average

tution while the ch11d s parents are unab]e to care for him.
of 4,505 ch11dren are in the care of state-sponsored foster families in
Texas every month. Another 317 children are in foster group homes, and
1,875 are in institutions. 2 Under the Child Care Liéensing Act of 1975 °
[Chapter 42 of the Ruman Resources Code]; DHR's protective services h
program muet be certified as a 24-hour'care and adoption child-placing
agency by the Licensing Division of DHR. Under the Act, a "chi]d-p]aciﬁg
agency" means a person'other than the natural parents or guardian of the
child whe plans for the placement of, or places a child in an institution,
agency home, or adoptive home. |

»  Successful foster care placement is dependent upon choosing appro-
priate facilities for the chi]d.]3 Among the factors DHR takes into

account in a foster care placement are (1) thefch}]d's individual needs

as determined in a foster care intake study; (2) the preparation of a

A 24
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foster care service plan which would include the expected length of
placement; and (3) the facility's location, with a preference that it be

14 Once a foster home

close to the placing unit and the child's family.
receives a child, the protective services unit which certifies the home
is responsib]e for supervising and providing support serviges to the

foster family; the foster family is responsible- for the daily care and

nurture of the child.
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CHAPTER II.
SUITS AFFECTING THE PARENT-CHILD RELATIONSHIP IN TEXAS

A. Definitions

| The Texas Family Code contains four distinct Titles: Title 1 for
marriage and divorce; Title 2 for handling custody, paternity, termi-
nation of parental rights, and adoption matters; Title 3 for juvenile
matters; and Title 4 for protective orders involving family violence.

As of January 1974, suits affecting family relationships came under

the provisions of Title 2, Parent and Child. Subtitle A of Title 2
initiated a new era in Texas family law by establishing a single action,
a "suit affecting the parent-child relationship" (hereinafter, SAPCR),
whichmcou]d adequately accommodate the major aspects of a child's wel-

fare, i.e., custody, visitation, support, termination, adoption, and all

témporary interlocutory actions.

Title 2 sets out new definitioms and new language for handling
parent-child matters. No Texas attorngy can participate in child abuse
litigation without a thorough understanding of these concepts.

1. Defining The Child and the Parent

A "child" is defined as a person under age 18 who has never:been
married or who has not had the disabilities of minori‘y removed for
general purposes; an "adult" is any other person [Sec. 11.01(1), TFC].

"Parent" includes the natural mother, legitimate father, or adoptive

mother or father. Specifically excluded“are parents whose rights have

a2 20




been terminated [Sec. 11.01(3), TFC]. The Texas Supreme Court has ru]ed’
that the rights of an illegitimate father may be terminated without a
showing of unfitness or misconduct under Section 15.02(1), TFC because

he was not a "“parent" for purposes of the Fam11y Code [In the Interest

of K, 535 S.W.2d 168 (Tex. 1976), cert. denied 429 U.S. 907 (1976); also

see, In the Interest of T.E,T., 603 S.W.2d 793 (Tex. 1980)].

2. Defining the Parent-Child Relationship

The parent-child relationship includes: "...the rights, privileges,
duties, and powers existing between a parent and child as provided by..."
the qui1y‘Code [Sec. 12.04(4), TFC]. More specifically, these include:
“(1) the right to have physical pd%session of the child and to establish
igs legal domicile; (2) the duty of care, control, protection, moral aqf
religious training, and reasonable discipline of the child; (3) the duty
to support the child, including providing the child w1th clothing, food,
shelter, medical care, and education; (4) the duty to manage the estate
of the child, except when % guardian of the estate has been appointed;
(5) the right to the services and earnings of the child; (6) the power to
consent to marriage, to enlistment in the'arméd forces of the United
States, and to medical, psychiatric, and surgical treatment; (7) the
power to represent the child in 1egh1 action and to make other decisions
of substantial legal significance c0npern1ng the ¢hild; (8) the power to
receive and give receipt for payments for the support of the child and to
hold or disburse any funds for the benefit of the child; (9) the right to
inherit from and through the child; and (10) any other right, privilege,
duty, or power existing between a parent and child by virtue of law"

[Sec. 12.04, TFC].

-13- 21
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3. Dpefinjng the Suit Affecting the Parent-Child Relationship
(SAPCR) ‘

A.suit affecting the parent-child re]ationsﬂip is any suit brought
under Subtitle A of Title 2 of.the Family Code, in which is” sought
either appointment of a managing conservator, appointment of a possessory
conservator, access to or support of a child, or establishment or terﬁi-
nation of pareqta] rights [Sec. 11.01(5), TFC]. A suit affecting the
parent-child relationship (SAPCR) is the basic legal mechanism in Texas
for intervening in cases of alleged child abuse and neglect. By defini-
tion, SAPCR refers only to suits f%]edvafter January 1, 1?74, the effec-

five date of the Family Code [Curtis v. Gibbs, 511 S.W.2d 263 (Tex.

1974)]. The intent to file a SAPCR under this Subtitle will be upheld

even if the pleading is inadequate [Rogers v. Rogers, 536 S.W.2d 442

(Tex. Civ. App.-Houston [1st Dist.] 1976, mo writ)]. ‘ »
4. Scope of Suit Authorized

A SAPCR is to be brought as provided in Subtitle A of Title 2 of the
Family Code. 3

One or mofé of the matters covered by the Subtitle may be determined
in one suit. The court may, in fact, on its own motion, require the
parties to replead so as to bring into one suit all the issues affecting
the parent-child re]qtionship [Sec. 11.02(a)(b), TFC]. This is a major
innovation in Texas\fam11y law, shifting the emphasis from separate
causes of actibn regarding custody, support, paternity, etc., to concen-

tration on the remedy, in furtherance of a general judicial policy to

avoid piecemeal 1itigation.
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5. Who May Bring a Parent-Child Suit

Suit may be brought by any person having an interest in the child,
including the child (through a representative authorized by the court),
a public agency, or authorized private agency [Sec.‘]].03, TFC]. A
parent whose rights have been terminated does not have standing to bring

suit [Glover v. Modre, 536 S.W.2d 78 (Tex. Civ. ‘App.-Eastland 1973, no

writ)]. However, see Durham v. Barrell, 600 S.W.2d 756 (Tex. 1980) where

the court allowed the mother whose rights had been terminated to initiate
a suit as a friend of the child. A foster parent does have standing

[Harris Co. Child Welfare Unit v. Caloudas, 590 S.W.2d 596 (Tex. Civ.-

Apb.-Houston [1st Dist.] 1979)].

6. Courts With Jurisdiction Over the Parent-Child Suit

The Family Code defines "court" to jnclude a district court, a
juvenile court with the jurisdiction of a district court (as distin-
guished from couhty courts which are given juvenile jurisdiction), a
court of domestic relations, or "other” court expressly given jurisdiction
of a suit under this Subtitle" [Sec. 11.01(2), TFC]. Article 1926(a),
Vernon's Texas Civil Statutes, (effective September 1, 1977), abolished
courts of domestic re]at{ons and "special juvenile courts" (in Harris and
Dallas counties), and in their places estab]fshed district courts of
general jurisdiction known as Family District Courts. This definition of
"court" is in accordance with Article V, Section 8 of the Texas Consti-

] . -
tution, which grants to district courts "original jurisdiction and gen-

eral control” over minors [Leithold v. Plass, 413 S.W.2d 698 (Tex. 1967),

and Page v. Sherrill, 415 S.W.2d 642 (Tex. 1967)].

»
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B. Introduction to Jurisdiction and Venue]

"Jurisdiction" is the power which a court acquires to hear and

deiermine the matter in controversy [Cleveland'v. Ward, 116 Tex. 1, 285

S.W. 1063 (1926)]. "Venue" is the correct place where jurisdicfion'
should be asserted. Once a petition is filed, jurisdiction attaches if

the matter is within the power of the court to decide [Guil]pry v. Davis,

527 S.W.2d 465 (Tex. Civ. App.- Beaumont 1975, no writ)].
Where a suit is filed in two Texas courts, both equally competent
(i.e., two district courts to hear the matter), "coordinate" jurisdiction

occurs [Lutes v. Lutes, 538 S.W.2d 256, 259 (Tex. Civ. App.-Houston [14th

Dist.] 1976, no writ)]. The court in which the suit is first filed has

"dominant" jurisdiction to determine the matter [Lutes v. Lutes, 536

S.W.2d 418 (Tex. Civ. App.-Houston [14th Dist.] 1975, no writ)]. The
other court or courts have "subservient" jurisdiction. Dominant juris-
diction applies to courts of coordinate'jurisdiction-and not to courts of

continuing jurisdiction [Ex Parte Jabara, 556 s.w.z&,sgz, 596 (Tex. Civ.

App.-Dallas 1977, no writ)]. Once the coordinate courts are notified of
the confljct, the court which is first in time of filing becomes the
court of exclusive ju:jé%ictionunless waiver occurs.

After final judgment in a‘SAPCR.;the court which heard the matter

acquires continuing jurisdiction to hear future matters in controversy

[Curtis'v. Gibbs, 511 S.W.2d 263, 267 (Tex. 1974)].
1. Original Jurisdiction of SAPCR

Section 11.045, TFC (Senate Bill 143, effective August 29, 1979),

»

~r
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establishes the jurisdictional limits-of a SAPCR. For original juris-
" diction to attach, whether or not the child is physically present in the
- state, one of the following conditions must be met:

(1) Texas is the child's principle residence.when the
proceeding is begun; or ‘Texas was the principle
residence at any time during the six-month period
prior to the proceeding being commenced, and a
parent or person acting as a parent reésides in the s
state when the proceeding is begun; or -

.(2)‘ the child's best interests are served by Texas
assuming jurisdiction because: ’ .

(a) the child and his parents, or the child and at
least one contestant, have significant contact
with Texas and substantial evidence exists here
concerning the child's present or future well-
being; or B ’

(b) a serious immediate question concerning the
child's welfare has arisen while the child is
physically present in Texas; or "

(c) it seems that no other state would have juris-_’
diction under prerequisites substantially in

accordance with Section 11.045, or another

state has declined jurisdiction on the grounds

/ that Texas is the more appropriate forum.
Note that Section 11.045(b) states that -the mere physical presence
of a child in Texas, or of the child and one of the contestants, standing

alone, will not confer jurisdiction on the Texas court.

2. Continuing Jurisdiction ’ ‘
.The purpose of continuing jurisdiction is to reduce delays caused by
dispufes ovér venue arising subsequent to a final order. Once a-court
has assumed jurisdiction in a SAPCR and entered final judgment, all
. \
subsequent actions in t‘e case (motions to medify or enforce, or pefitions

for further action) must be initiated in the original court. This cgn-

| 25 . :
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p
‘cept is known as "continuing, exclusive jurisdiction [Sec. 11.05(e), TFC]
and vests the original .court with sole pbwer until and unless the case is
transferred ﬁndef provisi;ns of Section 11.06, TFC. The judgments and
decrees of a court with contiﬁuing ;ersdiction are fina].‘h

owever, and

- may be appealed [Campbell 'v. Campbell, 550 S.W.2d 164 (Tex. Civ. App.-

Austin 1977, no writ)]. A cour%'s c?ntinuing jurisdiction wil) énd when
an adoption decree is entered; any new SAPCR involving that'child must be
7fi1ea as an original petition. In addition, the continuing jurisdiction
lbf a court ends when‘the,parties remarry and then file §uit to dissolve
the later marriage combined with a SAPCR involving the child [Sec; 11.05(e},
TFCI. ‘

Section 11.052 of the Family Code places limitations on the exercise
of the continuing jurisdiction of the original Jexas court. Under Sub-
section 11.052(1), managing conservatorship may not be modified by a
Texas court after the conservator and child have resided out-oféstate'for'
six months or more, unless the parties agree or the suit wa$ pending
prior to the six-month period. Subsection 11.052(2) expands.this pro-
hibition on mo;ification to any part of the decree if all the parties
maintain‘their principal residence out-of—ﬁtate. The or;gina1 court .

‘ " .

does, however, retain its poye; to enforce its decree and enter judgments

on the decree. -
- fs \

Finally, Section 11.053 of the Family Code requires TeQ:;\Eourts to
recognize and enforce out-of-state decrees that would have been SAPCR's
if initiated in Texas. This directive may be ignore’ upon a showing that
the out-of-state court did not .exercise its Jurisdict1onvunder statutory

authority substantially in accordance with Texas Family Code standards.

-18- | 26 ~d




‘ ~. B ' .7 N . . : r\J ‘ ' o ‘ .
3. Venue for the Parent-Child Suit
As prev10us1y mentioned, venue is the proper p1ace'to have a suit
‘ heard. The general venue rule is that a SAPCR is to be brought in the
.+ county of the child's residence [Sec. 11.04(a), TFC]. The Family Code
thus takes these suits out of the generelhvenue phovisions of Article

1995, Vernon's Texas Civil Statutes [Rogers v.: Rogers, 536 S.W.2d 442

(Tex. Civ. App. ~Houston [1st Dist. ] 1976, no writ)]. . Four except1ons to
the generaI rule exist: (N_when the SAPCR is in con3unct1on w1th a
i | .d1vorce su{t, venue for the divorce governs [see Sections 3.55 and 1. 06(b),
TFC]; (2) when the child 1s before the court under the emergency removal
- provisions of Chapter 17 of the Fam11y Code, venue for the emer ncy ‘ \
- ' -,hearing rests with any court wh1ch has jurigdiction over a SAPCR in the
o ounty where the ch11d is found and reverts to the general venye ru]e for»
Subsequent hearings unless a court of continuing 3ur1sd1ct1on exists |
elsewhere, (3) an adoption petition may be brought where the child re-
‘ s1des where the pet1tloners reside, or if the child is p1aced for adop-
tJon by an authorized agency, in the county where that agency is 1ocated
' and‘(45 venue for patern1ty and 1eg1t1mat1on proceedings are determined
taccord1ng to Section 13.41, TFC.
Venue facts to be proven under Sect1on 11 04 of the Family Code in- -
clude a showing that: the suit is one affect1ng the parent-child rela-

tionship; and the child resides in the county where suit is filed. *It is

not necessary that the cause of action be proven in order to establish

i venue [Adair v. patterson, 551 S.W.2d 110 (Tex.- Civ. App.-Houston [14th

Dist.] 1977)].

To determ1ne the county 'of the child's res1dence, the genera1°ru1e
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A , : ‘
is the child resides where his or her parents (or parent, if only one is

. 1iving)-reside; Exceptions to the general rule apply if: (f) the child

. : . - . - N . .
resides where the managing conservator (if one exists) or custodian (if

- one has been appointed prior to January 1, 1974) resides; (2) the child

resides where the guardian of the cﬁﬁ}d‘s person resides (if no managing
conservator or custodian has been appointed); (3) the child resides where
thg custodial parent resideé (if the parents reside in different counties
and neither ‘managing conservator nor guardian of the person has. been '
appo1nted) (4) the child resides where the adu]t other than the parent
who has care and control of the ch11d resides (if an/off1c1a1 custod1an
has not been appointed, cannot be located, or has 1eft the child in ‘the

care of another adult); (5) the ch11d res1des where the guard1an or

custodian appointed by a court of another state or nation resides; and

~(6) the child res{des wheré the child is found (if it is apparent that

the child is not under the care and control of any adult) [Sec. 11.04(c),

TFC].
R} | f

“C.  Transferring the Parent-Child Suit

Section 11.66H3?'the'Famiiy Code replaces the general Plea of Privi-
lege practice found in Texas Rules of Civil Procedure 86-89. Section
11.06 sets out certain situations in which‘transfér-to another tourt is
mandatory, other situaéions in which trangfér is discretionary, and the
procedure to be fo11owed in effectﬁng a transferr.2

*

WMandatory Transfers

Transfers must take place under the fol]owiﬁg'circumstances:

. 28
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(1) If a SAPCR is filed in a court where venue is improper
(usually because it is not the county of the child's
residence) and no other court has continuing juris-
diction, the court shall, on the motion of any party
except the petitioner, transfer the case to the county
in which venue is proper [Sec. 11.06(a), TFC].

(2) 1If a petition to modify a decree in a previous parent-
: child suit is filed in the court of continuing juris-
diction and there is a showing that the child has had
his principal residence in another county for at least
six months, the court shall, on the motion of any a
party, transfer the case to the county where the child
resides, and where venue is therefore proper [Sec.
11.06(b), TFC]."

(3) If a suit for the divorce of the child's parents has \
been filed in another county, the court shall, on the
motion of any party, transfer the case to that court

[Sec. 11.06(b), TFC].

(4) A court which has continuing jurisdiction over a child
o ipall, on the motion of any party or on its own motion,
ransfer the case if another court has acquired the
jurisdiction of a child in a parent-child suit after
being erroneously informed by DHR that no court has
continuing jurisdiction [Sec. 11.06(d), TFC].

.Discretionary Transfers

Transfers may be made at the couM's discretion under the following

circumstances: . ) . &~

(1) If a petition to modify a decree in a previous

' parent-child suit is filed in the court of continuing
jurisdiction and there is a showing that the child
has had his or her principal place of residence in
another county for léss than six months, the court may;
on the motion of any party, transfer the case to the '
‘county where the child resides [Sec. 11.06(b), TFCI. :
This discretion gives the court power to prevent
forum-shopping or harassment by the party with custody.

(2) The court may, on the motion of any party, transfer
a tase to a proper court in any county if such a
transfer would be more convenient for the parties
and witnesses and would serve the interests of justice

[Sec. 11.06(c), TFC]. K
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A motioh made under Section 11.06(a)s (b), or (c) must be made on or
before the answer day [Sec 11.06(e), TFC].- (Note that Section 11.06(e)
is not appropriate in a Section 14. 08 Motion to Medify as.there is no
answer due.) A hearing'on the motion to transfer must be held within
thirty days of the fiiing‘of the motion and egch party to the suit must
receive ten days notice of the hearing. The only evidence which will be
heard at that time is evidence of venue. The o;éer transferring of
refusing to transfer the case is not appealable [Sec. 11.06(f), TFC].3

The transferring court shai% transmit the complete files in ".oL.all
matters affecting the child," certified copies of the court's minutes,
and a certified copy of any divorce decree if the parent-child suit was
joined with a divorce suit. If the transfgrring court retains jurisdic-
tion of another child who was the subject of the suit, it shall keep the
original files and transfer a copy thereof [Sec. 11.06(g), TFC]. The
court to which transfer is made becomes the court of continuing juris-
diction [Sec. 11.06(h), TFC].

Effective September 1, 1979, Chapter 17 of the Family Code entitled
"Emergency Procedure in Suit by Government Entity" was amended to allow
issuance of emergency protective qrders by any court with SAPCR juris-
diction, eveh if another’court has continuing jurisdiction status. Once
"temporary orders necessary for the protection of the child pehding'a
final hearing" are issued, the government entity (usually DHR) shall
determine if a court of continuing jurisdiction exists and must initiate
any necessary transfers under Sections 17.06 or 11.06 of the Family Code.
If there is a court of continuing jurisdiction, the transfer must be made
on a party motion. If no court of continuing jurisdiction exists, the

transfer must be to the court having venue of the SAPCR under Section

»
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11.04 of the Code. Any court to which the transfer is made may enforce,

by contempt or otherwise, any temporary order properly issued under’

~ Chapter 17.

D. Acquiring Jurisdiction Over a Non-Resident

A person who is not a resident or dom1c111ary of Texas can come
under the court's exercise of personal jurisdiction if (1) the chi]d
was concéived in Texas and the person 1S a parent or an a]]eged parent or
probable father; (2) the child resides in Texas [see Sec 11.04, TEC] as
a result of the acts of or with the approval of the person; (3) the
person has resided with the child in Texas; or (4) notwithstanding the
foregoing three subdivisions, there is any constitutional basis for
exercise of persona]ojurisdiction [Sec. 11.051, TFG].

E. Citation and Notice of Parent-Child Suits4

Once the plaintiff's petition has been prepared and filed, it must
be served upon the respondent. This pensonai service is intended to
inform the respondent of 'the action and to provide a fair opportunity to
appear and defend his or her interests. Usua]]y this is accpmpiished by
an officer serving the defendent, in person, with a copy of the petition
and a notifying document (the citation) [Texas Rules of Civil Procedure
106]. Citation may also be made by certified registered mail in a suit
affecting the parent-child reiationship, even if it is a suit to termi-
nate parental rights [see Sec. 11.09(c)(i) and (ii), TFC; and Texas Rules

of Civil Procedure 106, as amended]. There are, of course, times when
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the personal service method cannot be accomplished. In those instances,
an alternative method of citation is authorized. Further, the respondent
may waive issuance of citation, thus dispensing with the necessity of
service o} brocess.

The va}ious options for service upon a defendant a}g found in Texas
Rules of Civil Procedure 99-124. Where personal service cannot be ob-
tained, two aiternate methods of cqnstructive service are provided:

(1) service by publication, and (2) substituted service. A]so permis-
sible, in 1ieu of personal or constructive service, are: waiver of
process, appearance, Or answer.

Once service of citation has been accomplished, Texas Rules of 61911
Procedure, Section 2la-b, permits notiée of-additional pleadings in'the
case to be made by persoﬁa] delivery or certified or registered mail to
the respondent or his or her attorney. A certificate of service of
notice must be filed with the court of record. The exceptions to this

rute apply (1) where injunctive relief is sought, and (2) in a,show cause

hearing for contempt. Both require actual service of notice.
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" NOTES TO CHAPTER II

1. For an in-depth discussion, see: Nichols, J.F. "JuriSdiS}iOH»\\\__\~
Venue and Transfers Where A11 Parties Reside in Texas," in The
Advanced Family Law Course Manual, published by the Texas Bar Asso-
ciation (Rugust 1979).

2. The rules regarding answer date for motions to transfer set out
in Section 11.06(a), (b?, and (c) are confusing. The time allowed
for filing a motion to modify under such a proceeding is not speci-
fied. Because the transfer hearing must be held within thirty days
and the party is entitled to ten days notice, it is possible, through
a failure of service, to have "impossibility" commanded by statute.
1f, for example, it takes twenty-five to thirty days to get service,
then you could not have both the ten days notice and the hearing
within thirty days of the filing of the motion. There is legisla-
tion pending in the Texas Legislature designed to correct this
problem. (Conversation with John J. Sampson, The University of
Texas Law School, January 20, 1981.)

3. See: Guillory v. Davis, 530 S.W.2d 890 (Tex. Civ. App.-Beaumont
1975, writ dism'd); and Benckenstein v. Benckenstein, 515 S.W.2d 336
(Tex. Civ. Ajf.-Houston [Tst Dist.] 1974, writ dism'd).

4, For an fn-depth discussion, see: Sampson, J.J. Domestic Rela-
tions Manual (obtainable through The University of Texas Law School
pubTications office).
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* CHAPTER III.  °
STAGES OF A CHILD ABUSE AND NEGLECT CASE IN TEXAS:

A. Texas tegal Process for Child Abuse Cases: An Overview

Legal process in child abuse cases begins in Texas with a repert of
actual or suspected abuse received by either the Department of Human Re-
sources, an agency designated by the court, or any local or state law
enforcement agency. DHR or the court-designated agency must investigéte
that report and determine if it is valid’and, if so, whether legal and/or
non-legal action is necessary. When there.is an immediate danger to the
physical health or safety of the child, a court order may be obtained
authorizing emergency removal of the child prior to an adversarial hear-

) ing. Even more stringent conditions must be met for an authorized person
to remove the child without a court order.

whether or not there has been an emergency removal of the child, if
legal action is sought by the investigating agency, a full adversarial
'hearing must be initiated. At this time, the court may enter‘any number
of different temporary o}ders for the protection of the child and rehabi-
JYitation of the parents, including placement of the child outside the
home. The final step in the process (other than an appeal) is the final
hearing on the parent-child suit, at which time an adjudication may be

made resulting in termination of parental rights. Once parental rights ,

permanent adoptive home for the child.

|
i
|
l
have been terminated, the Department of Human Resources may arrange for a ‘
|
4




B. Child Abuse and Neglect Reporting - Chapter 34 of the Fami1y Code

Unless a family voluntarily seeks help, an investigation for sus-

pected child abuse or neglect generally begins when the Texas Department

" of Human Resources (DHR), a court-designated agency, or-any local or

state law enforcement agency, receives a referral [Sec. 34.02, TFC].

“"Any person having cause to believe that a child's,. physical or mental

health or welfare has been or may be adversely affected by abuse or .

neglect”" is required to réport, pursuant to Section 34.02 [Sec. 34.01,

TFC]. As long as the informant reports in. good faith, he or she is

~immune from criminal or civil liability [Sec. 34.03, TFC]. The person

-~

who "has cause to believe that a child's physical or mental health or

-wel fare has been or may be further adversely affected by abuse or neQ]ect

and knowingly fails to report in accordance with Section 34.02" commits a
Class B misdemeanor offense [Sec. 34.07, TFC].

Reports received by the local or state law enforcement agency must
be referred to DHR or the court-designated agency [Sec; 34.02(c), TFC].

DHR or the agency designated by the court to be responsible for the

protéction of Ehi]dren shall make a thorough investigation promptly aﬁ;er

receiving either a written or oral report [Sec. 3?.05(a), TFC]. It
should be noted that DHR investigates the vast majority of these cases.
This pr;eminent protective service role by DHR can be explained by the
statewide system it operates which receives federal, state, and local
funds: Also, DHR operates a statewide child abuse hot]ine.]

The primary purpose‘of the investigation shall be the protection of
the child [Sec. 34.05(a), TFC]. Section 7223 of the Social Services

Handbook sets out DHR's investigative responsibilities:

35
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...the worker must investigate to determine whether

the child needs protective services. The primary

purpose of the jnvestigation is to protect the child.

The investigation is made in a non-accusatory and

non-punitive manner. Protection will be provided

for the child when needed.
In conducting an investigation. DHR, or the designated court agency

is mandated by Chapter 34 of the Family Code to determine: .

1. the nature, extent, and cause of the abuse or neglect;

2. the identity of the person responsible for the abuse
or neglect;

3.  the names and conditions of the other children in
the home;

4. an evaluation of the parents or persons respon-
sible for the care of the child;

5. the adequacy of the home environment;

6. the relationship of the child to the parents or
persons responsible for the care of the child; and

7. all other pertinent data [Sec. "34.05(b), TFC].

Also included in the investigation is a visit to the child's home, a
physical examination of all the children in that heme. and an interview
with the subject child. It may include a psychoiogicai or psychiatric
examination. (Note the importance of obtaining a release for possibie'
testimony; see Chapter IV.B(1) below.) A court order may be obtained on
cause shown to allow entrance for the jnterview, examinations and inves-
tigati3n2 Where a court order is ‘sought by DHR, the parents are entitled
to notice and a hearing [Sec. 34.05(c), TFC]. ' |

Section 34.05(e) of the Family Code requires the investigator to
make a written report. If sufficient grounds for the jnitiation of a
suit affecting the parent-child relationship are found, the report,
together with its recommendations, shall be‘submitted to the juvenile

court or the district court, the district attorney, and the appropriate

.
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: 1aQ_enforcement agency. Subsequent to receipt of the report, the court

may direct. the investigator to file a petition under Subtitle A of Title 2

[ul

of the Family Code [Sec. 34.05(e), TFC].

The reports, records, and working papers used orrdeve1opeq,in the
investigation are confidential [Sec. 34.08, TFC]. DHR must establish and
maintain a central registry of reported and validated cases of child
abuse and neglect P;ec. 34.06, TFC]. The system set up by DHR is ca]]ed;'
Child Abuse gnd Neglect Reporting and Inquiry System (CANRIS). Only
authorizeé/;:: staff may have access to this system.2 ‘

The repoﬁting statute also eliminates all privileged communications
in any proceeding regarding admission of evidence in the abuse or neglect
of a child, or the cause of any abuse or neglect, except in the case‘of
'commUnication between attorney and client [Sec. 34.04, TFC]. (Note a ~ P ;”
possible exception, however, in the discussion of Article 5561(h),

V.T.C.S. in Chapter IV.B(1) below.)

C. Emergency Protection of the Child
As of September 1, 1979, Texas has a new Chapter 17 in the Family
Code entitled "Emergency Procedure in Suit by Governmental Entity." This
new Chapter is a direct result of a three-judge Federal Court ruling
declaring most of the original Chapter 17 to be unconstitutional [Sims V.

State Department of Public Welfare, 438 F.Supp. 1179 (S.D. Tex. 1977)].

The U.S. Supreme Court recently reversed that decisior on abstention

grounds [99 S.Ct. 237 (1979)]. Subsequently, the 66th Texas Legislature

completely revised the emergency chapter‘.3

The new Chabter 17 provides two methods for summary pick-up of a




child by a government entity (defined as the state, avpo1i;iga1 subdivi-~
sion of the stﬂge, or an agency of the state [Sec. 11.01(a), TFC]):

(1) obtaining a prior court order authorizing the seizure [Sec. 17.02,

TFC], or (2) taking possession of the child without a court order where a.

dire emergency exists [Sec. 17.03, TFC].
The "first method, a prior court order, requires to[Ehe‘satisfaction
of the court, a sworn petition or affidavit to the effect that:

(1) .there is an immediate danger to the physical health
or safety of the child; and

(2)  there is no time consistent with the physical health
or safety of the child, for an adversarial hearing.

Note that the requirement to demonstrate the lack of time for a’

 hearing makes the court-ordered pick-up the preferred method of emergency

removal. The temporary restraining order or attachment of the child
issued may not extend for more than ten days.
The. second method, possession without a court order, is permitted by

an authorized representative of DHR, a law enforcement officer, or a

I

juvenile probation officer under the following conditions, and no otherf*_

(1) discovering the child in a dangerous situation to his
physical health or safety and the sole purpose is to
deliver the child without unnecessary delay to the
parent,’managing conservator, possessory conservator,
guardian, caretaker, Or custodian who is presently
entitled to possession of the child;

(2)}-gupon the voluntary delivery of the child by the parent,
managing conservator, possessory conservator, guardian,
caretaker, or custodian who is presently entitled to
possession of the child; / ,

(3) upon personal knowledge of facts which would lead a
person of ordinary prudence and caution to believe that
there is an immediate danger to the child's physical
health or safety and that there is no time to obtain a
temporary restraining order or attachment under Section
17.02 of the Family Code; or .
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(4) upon~inf0¥ﬁation furnished by another which has been
corroborated by personal knowledge of facts and all
of which taken together could lead a person of ordinary
prudence and caution to believe that there .is an imme-
diate danger to the physical health or safety of the |,
child and that there is not time to obtain a temporary
restraining order or attachmeft under Section 17.02 of
the Family Code.

-

when this method occurs, the statute requires a hearing, which may

be ex parte, to be held no later than the first working day after the

- child isltaken into possession. If the court is unavailahle, the hearing

may be he]d up to the third working déyﬂTblﬂoqing the ‘removal, but no i .
later. Failure fo hold the hedring within the preSijEed time limits= p

forces the child to be returned to the person legally entitled to posses-

sion. A full adversarial hearing must be held within ten days after

taking the child into possession [Sec. 17.03(e), TFC]. -

‘ Orders for emergency protection may be issued by a court with

jurisdiction to hear suits affecting the parent-child relationship in the

county in wﬁich the child is found, irrsspective of continuing jurisdic-

tion rules of Section 11.05 of the Family Code [Sec. 17.05(a), TFC].

D. Court Action Pending Final Hearing in a Suit Affecting the
Parent-Child Relationship

1. Temporary Court Orders ) .

Once a district court Hﬁs assumed jurisdiction over a SAPCR matter
initiated by a petition, DHR will be attempting to intervene into the
family in order to protect the child pending a final hearing and dis- 1
position.. Irrespective of Chapter 17 emergency procedures, the pro-

ceeding seeking temporary orders usually will be the first opportunity
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,fdr a_fgj1 adversarial hearing for all the parties. At this hiariég, the
court may make important dispositional decisions which will place certain
legal obligations on the parties until the suit comes to final adjudi-

1cation. But note that no specific finding of child abuse or neglect fis

made under Texas temporary orders pending a final hearing, although such

.

]

may be imp]i/ed by the *cision to remove the child.
Under Section 11.11 of the Family Code, "the court may make any

temporary ord3; for the safety and we1faée of the child, including, but

-~

not limited to, an order:
(1) for the temporary-conservatorship of the child;
(2) for the temporary support of the child;

/ (3) restraining any party from molesting or disturt¥ng
the peace of the child or another party;

‘(4) taking the _child into possession of the court or of
.a n esignated by the court; or

(5) attaching the body of the: child or prohibiting a. X
person from removing the child beyond the jurisdiction

of the court as under a writ ne gﬁggg.\ o
The rules, governing temporary restraining orders and femporary in-
junctions in civil cases generally gove;n Section 11.11 temporary orders.
, | (These rules are found 1gyﬂu1e 680, Texas Rules of Civil Procedure.)

Section 11.11 of the Family Code gives broad discretionary authority to

the court to issue temporary orders in a suit affecting the parent-child
re1at10hsh1p.

Determining the standards which Texas courts apply to temporary
hearings is difficult, if not impossible. Other ;ggn the broad statutory
authority that "the court may make any temporary order for thé safety and

welfare of the child,” no guidance is available sfnce these orders are

intkr1ocutory and are, thus, non-appealablé [Carpenter V. Ross, 534
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S.u.2d 447 (Tex. Civ. App.-Beaumont 1976, no writ)].

We can only ohser\e

that courts will be cautious and conservative when a child's welfare is |

‘in question.

of

! * R ‘:o ‘o L3 > .“ . ) > B v
,  ‘s=The court can exercise wide latitude in issuing orders which affect

_ custody, visitation, support, and rehabilitative efforts.

Some of the

possible alternatives are:

(1)

3

a

(3)

(2)

Dismiss petition; leave status quo of family.
Leave statugquo of family; petition remains in effect.

Grant temporary Mgnaging conservatorship to DHR; grant
temporary possessory conservatorsh1p to parents or .

allow v1s1tat1on at DHB S d1scret1on

© Grant temporary managing conservatorsh1p to DHR and

place possession of the child with a parent, a re1at1ve

or other 1nterested person.

Not é*ﬁnt temporary manag1ng conservatorsh1p with 'DHR -
but order continued contact with the fam11y for purposes
of superv1s1on and monitoring.

Grant temporary managing conservatorsh1p to DHR for
sinfilar. purposes of number 5 above ‘ .

Order child support by the parents if the child is

placed in DHR care. N ;

Order- a_social service treatment p1an for the parents N

rehab111tat1on

Order the parent to subm1t to psych1atr1c or psycho-
logical exams.

. Order a social study 1nto the c1rcumstances of the

famﬂy \ g

Supportive Services for the Family Unit

»

.
\

3 . AN ”
. \.)\ a

n

An asserted right to support1ve serv1ces from the state to rehabiﬂ1-

tate the family pr1or to termination has been ra1sed by an 1ncreas1ng

number of attorneys for parents in term1nat1on cases.

The alleged right

-33-
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to these services may be argued on at least ‘three different grounds:
(1) The state statute or state regulations express a

desire to rehabilitate families where possible. The
new Chapter 18, Texas Family Code gives the court
authority on review of a foster placement heaying
‘"o order the Texas Department of Human Resources to
provide services to ensure that every effort has been
made to enable the parents to provide a_family for
their own children" [Sec. 18.06(5)3 TFC].

(2) Federal statutes under which states receive funds
require the provision of certain services. The DHR
Social Services. Handbook states that the Department
must meet certain goals of Title XX, Social Security .
Act, including "preventing or remedying neglect,
abuse, or exploitation of children... or preserving,
rehabilitating, or reuniting families" (see: ‘Social
Security Act, 24 U.S.C. Secs. 601-610).

(3) Sociological and psychological research indicates
that children suffer damage when removed from their
families. ' S
In a recent case, a Texas court rejected the argument that it could N

not terminate the parent's rights before allowing the mdther to partici-

pate ih a six-monthirehabi1itation program as recommended by the examining

psychologist. The parent had a1]eged a fgndamehta1 right under the u.sS.
Constitution to a natural parent-child relationship and claimed that the
trial court erred because a less onerous and less restrictive alternative -

(counseling to change her behav%or) existed [In the Interest of G.M., 580

S.W:2d 65 (Tex. Civ. App.-Amarillo 1979, no writ 5vaitab1e)]ff However,
thé lower cohrt's ruling was rgve}sed‘by the Texas Supreme Court [596
S.W.2d 846 (Tex. 1980)] on the basis that the clear|and convincing evi-
dence standard was not met (see the discussion onsStandard°of Proof .in
Chapter IV, Part B below). ’ | ’

In another recent case, the mother, on.appea1, alleged that the .
state failed to show that termination of parental rights wag the 1eastl

dréstic alternative for fulfilling the state's interest in protecting the
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| children and strengthening the family. The court affifrmed t termina-
tion of parentai rights stating that, "The State attempted to ass1st the
(mother) by providing access to every posSibie resource an serv1ce

organization available in order to provide services, assistance, instruc- .

tors and monitoring" [Sanchez v. Texas Department of Human.Resources,
581*DEN.2d 260 (Tex. Civ. App.-Corpus Christi 1979)]. Impiicitiy then,
the court recogniaed some duty on the part of_the'state to provide services,
but felt that the facts of this case did not fit the mother's claim.
Finaiiy, the 66th Legisiature'enacted a new Chapter 18,fReview_of
Placement of Children Under the Care of the Départment of Human Resources,
effective August 27, 1979 (see Appendix B). That Chapter allows the
court, at the conciusion of a piacement review hearing? to order, in the ”
best interests of the chiid' "the Texas Department of.Humaanesources to.
provide serv1ces to ensure that every effort has been made to enabie the
parents to prov1de a famiiy ‘for their own chiidren" [Sec. 18.06(5), TFC].
While this section does not establish a,right to services for parents, it
does provide support for the argument that services should be made avail-
able to parents who are willing and able to benefit from them. Of course,
supportive services may not be appropriate in cases in which the parents
refpse to cooperate'in service delivery or the parents are urlable to take -
advantage of the Seryice due to mental incapacity; However, unavaila-
bility of services may not be a sufficient reason, if the state.has the

duty to provide them.

Al
"

3. Some Practical Considerations for the Adversaries

In some instances, the "temporary" status of an order proves to be
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an illusion. For numerous reasons ino1uding parenta1 1oeation, identi-
fieation and service of citation, parental rehabilitation efforts, child
welfare worker turnover, attorney delaying tactics, and crowded court

dock

s, the temporary order frequently lasts for a.year or more before’
the [case aches a final Jud1c1a1 determination ,

n these de1ays, which often leave the chijd in the 1ega1 1imbo
of foster care, the parents’in a position of confusion and helplessness,
and the state in a 1ega1 quagmire which hampers purposeful p1anning for

the child and the fam11y, the anc111ary hearing becomes a crucial stage

“in the‘1ega1 process of these cases. The ch1ef adversaries, the state

ageney and the parents, require jnsightful advice from their legal repre-

sentatives at this point.

In addition to the attorneys for the parents and the state, appoint-

ment of an attorney ag_;jtgmifonithe child is mandatory in suits to
terminate parental rights. Depending uoon the age and maturity of the
child, the attorney ad litem may represent the child's wishes regarding
custody and/or the attorney's own assessment of what is.in the child's
best 1'nterests.5 The attorney ad litem should conduct an independent
investigation of the case, review all pert1nent law and court pleadings,
and-attend all staffings and case‘conferences related to the child. At

trial, he or she should be actively involved in ferreting out all of the

relevant facts by cross-examining witnesses, calling witnesses, and

making opening and closing statements when appropriate. At disoosition,
the attorney-ag_ljtej!should present the Judge with all available dispo-
sitional options. In general, the attorney for the child shou!d deter-
mine, with whateVer assistance the oh11d can. give, what course of action

will be best for the child and vigorously advocate for that Bbsition,
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both in court and with' the family's caseworkers and treatment profes- -
sionals.

Child Welfare personnel and their attorneys should éarefu]]y con-
sider the necessity for court intervention. The usual tendency of the
agency mandated .to protect children is to move to intervene through court
action when their investigation indicates a home situation bordering on
m1n1ma11y acceptable levels of care. The courts often are inclined to
support this positjon by agreeing to remove the child(ren). Because {he
order is presumed to be temporary, a sense of protection is conveyed by
the removal, when in fact, 1£ may prove‘detrimenta1 to the chﬂd.6

While the parent's attorney is ethically bound to represent the
wishe; of the client at this hearing, the attorney must also consider
whether this is the proper time for the client to assume an unyielding
position about keeping the children in the home. Careful evaluation of
the client's ability to care and provide for the children must be under-
taken. Can the parent make necessary changes which will convince the
agency that further court action is unnecessary? Can those changes be
accomplished with the children remaining at home? Are these changes
necessary or specious demanqs by the child welfare agency? Can the
agency realistically offer services to aid the parent in achieving change?
Will the parent agree to the court plan? A1l of this information must be
gathered and evaluated and presented to the parent in order to allow that
Parent to make an informed decision about whether to object or agree to
the temporary’orders requested by the agency.

Where the choice is made to remove the child from the home and the -

parents resist, a reasonable 1ikelihood exists that a full adversarial

hearing, often acrimonious, will ensue. A primary reason for the
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adversarial hearing is that the parents refuse to voluntarily ré1inquish
cﬁstody to the state agency. A second reason concerns the desire of the
defense attorney's to obtain, at this time, as much information about the
state's case as possible. Thirdly, the issués require that medical
experts be called in to testify on the physical or emotioﬁal harm suf-
fered by the child. Finally, these hearings have increasingly become the
setting in which the parents are informed- of the seriousness of the
charges and the changes they must make in order to regain custody. A
full airing of the evidence, including charges and counter-charges, will

ensue.

E. Judicial Monitoring of the State Foster Care System

Over the past few years, foster care systems in all states have come

under heavy criticism:

Recent estimates indicate that there are 350,000 chil-
dren in foster care on any given day - about half of
them 10 years or older. Although foster care ordinarily
is meant. to be a short-term solution to an emergency
situation, foster children spend more than four years
in care, according to estimates of the national average.
Some 24 percent of the children who enter foster care

\ < in any one year - and close to 50 percent of current
caseloads - will remain in foster_care for long periods,
often until they reach adulthood.

As an aid in remedying the excessive use of long-term foster care,
the Legislature amended the Family Code“by adding Chapter 18, ReView of K
Placepent of ‘Children Under the Care of the Department of Human Resources,
effective Augsut 27, 1979. (For a review and comﬁentary.on Chapter 18,

see Appendix A:) | >

The new Chapter 18 i's designed to monitor the status of foster
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children who are under the managing conservatorship of DHR. It is in- )
tended to prévent the "drift" of children in the foster care bureaucracy,
where many have spent considerable periods of their minority.

Periodic review, not earlier than five and one-half months and not
later than seven months after the date of the last heakiﬁg involving the

child, is mandated for all cases in which DHR has been named the managing

1

1

1

1

conservator. Any party, for good cause shown, may obtain an earlier ’ 1
hearing ff approved by the court. Chapter 18 applies to all DHR conser- J
vatorships, whether voluntary or invo]untary; and whether the child is in ‘
a foster family home, a group homes or institutional care. The court
must be notified if the child has been returned to the parents, but no
review is required. In all other instances, a full hearing with notice
to all interested parties (including the foster parent or director of the
group home or institution where the child is residing) and an opportunity
to present evidence is required. |

— " The new federal Adoption Assistance and Child Welfare Act of 1980,
P.L. 96-272 (signed into law on June 17, 1980), creates added financial
incentives for the states to reduce the length of time children spend in
temporary foster care. .Title I of the-Act, Foster Care and Adoption
Assistance, establishes a new Title IV-E to the Social Security Act for
federal payments for adoption assistance and fostér care, replacing the
current Title IV-A. States are required to establish by law, by chober
1, 1982, for each fiscal year beginning with fiscal year 1983, goals as
to the maximum number of children in the state who w11 remain in foster
care after having been in such care for over twenty-four months. The' Act
also increases the protections for children in foster care by specifying‘

the contents of case plans and requiring .administrative or judiEia]

R SR
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review of cases at least every six months. Effective October 1, 1983, in .
the case of children involuntarily removed from their homes by court
order, the order would have to include a determination that reasonable
efforts had been made to prevent removal, in order for the child to
receive Title IV-E assistance payments.

Under present law, federal AFDC matching funds are not available for
chi1dren p1aé%d in foster care without a judicial determination. Provi-
sions of the new Act will permit federal matching of e;penditures (under
a new Title IV-E made after September 30, 1980 and before Ottober 1,
1983, and under the existing Title IV-A of expenditures»made after Sep-
tember 30, 1979 and before October 1, 1983) for foster care maintenance
payments with respect to a child removed from home pursuant to a voluntary
placement agreement. Howev;}, federal matching would be available only
for expenditures made after the state had implemented the protections and
procedures ré;uired for receipt of additional matching funds under Title
IV-B, also amended by P.L. 96-272. These include a statewide information

\‘/Eystem for tracking the status of every child jh foster care, a system
for case review, and a service program to aid children to return to their
original families or be placed for adoption. The case review system must
include: - a case plan designed to achieve placement in the least restric-
tive (most family-like) settiné‘availab1e and in close proximity-to the
parents' home (consistent with the best interests and special needs of
the chi1d);‘? review of each chi]d's status, no less frequently than once
every six months, to, among other things, project a likely date by which
the child may be returned tojthe home or placed for adoption; and proce-
durA1 safequards, including a dispositional hearing to determine the

child's future status no later than eighteen months after the original
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p]ac;ment.

For those children who are not eligible for AFDC-sponsored foster .
care, state funds are available. According to Section 41.021 of the.
Human Resources Code, to be eligible for so]é]y state-funded foéter care,
DHR must be the managing consegyator ggg_thewcourt order must be based'
upon pleadings which, at least in the alternative, have asked for ter-

mination of parental rights.

F. Managing Conservatorship

"Managing conservatorship" replaces the previous legal term, "cus-
todian". This court-created status endows a non-parent receiving it with
parent-1ike responsibilities. The rights, privileges, duties, and powers

)
of a managing conservator who is not a parent are set out in Section

14.02 of the Family Code. '

In any suit‘éffecting the parent-child relationship, the court may
appoint a managing conservator, who must be a suitable coﬁpetent adult, a
parent, or an authorized agency [ng{ f4.01(a), TFC]. There is a statu-
tory presumption in favor of'a parent being appointed as managing. con-
servator unless the court determines this would not be in the best inter-
ests of the child [Sec. 14.01(b), TFC].

Managing conservatorship is sometimes used instead of termination of
parental rights wh the intention is to work with the family toward
rehabilitation anGPZ::; uval return of the child. Me~aging conservator-
ship is usually sought when the child's home is presently unsafe, but an

adoptive or relative's home is not apprdpriate. Because a managing

conservatorship may’E; modified and is, therefore, not final in nature,
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the parties may enter into én agreed order TSec. 14.06, TFC]. Managing
conservatorship is often an effective alternative to termination of
parental rights‘and may contribute to a more constructive atmosphere in

which to deliver family services.

6. Termination of the Parent-Child Relationship

Introduction

r,

Tér?ination proceedings may be initiated for a variety of reasons,
including:
(1) to place a child for adoption after an affidavit of

relinquishment has been signed;
~-

(2) to permit one parent to terminate the other parent's
rights ip cases of abandonment, abuse, neglect, or
failure to support; or

(3) to permit the state agency to seek a new home for the
child in cases of abandonment, abuse and neglect.

Texas Family Code, Chapter 15 provides for the voluntary and in-
voluntary termination of parental rid%ts. This Chapter recognizes that
the parent-child relationship is a protected legal institution which
requires judicial actiqn to sever it. While Seétion 15.01 allows a
parent to voluntarily petition for the termination of his or her rights
to the child, the vast majority of termination cases are brought under
Section 15.02, the involuntary proceeding. Because éection IS.Oi is a
voluntary action, the only requirement for termination of ;aﬁenta1 rights

1s that it'be in the child's best interests. Section 15.02, however,

requires a dual finding that the parent has engaged in specific conduct
o

or has executed an affidavit of relinquishment and that termination is in
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the best interests of the child.

Before examining the substantive sections of Chapter 15, a few
1mportant‘pr1nc1p1es as to the nature of a termination suit should be
kept in mind. A tecminqtion proceeding is a SAPCR and is governed by the
provisions of Ghaptef 11 of the Family Code (as discussed above). A
termination proceeding refers only to termination of the rights of a
"parent" as defined by the Family Code. The‘term.parent, as defined,
does not include the father of an illegitimate child unless the father
has legitimated the child by following the procedures established in
Chapter 13 of the Family Code.8 A child is always legitimate as to its

mother. N

Section 15.02, Involuntary Termination ofvParenta1 Rights

—

Section 15.02 provides for the involuntary termination of parental
rights. A suit under this Section may be brought by a state agency, a
parent, or any other individual with an interest in the child. With the
exception of Section 15.02(1)(K) which calls for an affidavit of relin-
quishment of parehta] rights, Sectign 15.02(1)(A-J) requires a showing of
fault or an inability to care on,LAZ part of the parent. In addition to
a finding under Section 15.02(1)(A-K), the court must further find that
termination is in the "best interest" of the child. To reiterate, the
termination burden is a dual one, i.e., a specific ground must be proven
and a showing that termination is in the child's best interests must be
made.

Under Section 15.02, a petitROn requesting termination of the par-

ent-child relationship, with respect to a parent who is not the




. T petitioner, ﬁay be granted if the court finds:

(M That the parent has: .

(A)

.
‘ ~
* ~

(8)

(D)

(6)

voluntarily left the child alone or in the
possession of another not the parent and
expressed an 1ntent.not to return; \

voluntarily left the child alone or in the
possession of another not the parent without
expressing an intent to return, without pro-
viding for the adequate support of the child,
and remained away for a period of at least
three months;

voluntarily left the child alone in the
possession of another without providing .adequate
support of the child and remained away for a
period of at least six months; .

knowingly placed or knowingly allowed the child
to remain in conditions or surroundings which
endanger the physical or emotional well-being of
thé child; '

A

. engaged in conduct or knowingly placed the child

with persons who engaged in conduct which en-
dangers the physical or emotional well-being of
the child; . :

the child in_acco}dance with
a period of one year ending
the filing of

failed to support
his ability during
within six months of the date of
the petition;

abandoned the child without identifying the
child or furnishing means of identification, and
the child's jdentification cannot be ascertained

by the exercise of reasonable diligence;

voluntarily, and with knowledge of the pregnancy,
abandoned the mother of the child beginning at a
time during her pregnancy with the child and
continuing through the birth, failed to provide
adequate support or medical care for the mother

~during the period of abandonment before the birth

of the child and remained apart from the child
or failed to support the child since the birth;

contumaciously refused to submit to a reasonable
and lawful order of a court under Section 34.05
of the Family Code (requiring an investigation
of possible child abuse);

-44-
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(J) has been the major cause of:

(i) the failure of the child to be enrolled in

' school as required by the Texas Education
Code; or o
¢ : (ii) the child's absence from his home without , .

the consent of his parents or guardian for
a substantial length of time or without the
“intent to return; or

(K) executed before or after the suit is filed an un- o
. revoked or irrevocable affidavit of relingquishment
of parental rights as provided by Section 15.03 of
the Family Code (discussed below{; o

-and termination is in the best interests of the child.

\ ’ . -
Sections 15.02(1)(A), (B), and (C), Abandonment .

Sectibnsv15.02(l)(A), (B)\ and (C) include the various fact situa-
tions which constitute abandonment. A petition re?jeifing termination of
~ the'pargnt;child‘relationship with respect to a parent,who is not the
| petitioner may be granted if the court finds: (“’/
(1) That the parent has:
(A) voluntarily left the child alone or in the
possession of another not the parent and
expressed an intent not to return.
This Subsection specifies abandonment when a parent leaves the child
alone or with a non-parent and expresses an 1n€;;£ not to return. No \
~specific length of abseﬁce from the child need be proved.

. The expression of intent not to return must be unequivocal. 1In

In the Interest of E.S.M., 550 S.W.2d 749 (Tex. Civ App.-Houston [1st

Dist.] 1977, writ ref'd mr.e.), the tourt found a jail-bound mother's
oral agreement with a family with whom she placed her infant child that

she would regain custody if she "straightened out her life" to be equivocal.

C . -85~
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N ) In Ervin v. Wichita County Family Court Services, 553 S.W. Zd 947,

N - 950 (Tex. Civ. App.-Fort Worth 1978, no writ), the court found that "all
of the evidence offered at the hearing was to the effect that the mother -
_expressly stated at the time she left her children that she was going to

return for them." °Hence, the evidence was insufficient to .sustain a '

finding under Subsection (1)(A) of Section 15.02. e
(B) vo]untar11y left the child alone or in the ) .
possession pf another not the parent ‘and -

expressed an intent not to return. ‘
Sybsection (B),1s established when the parent leaves the child alone
or with a non-parent for a period ‘of three months, without making provi-
sions for.the child's supeort and without expressing an 1nfent to return,
Jo support this finding, there must ybe evidence that the parent did‘

not express an intent to return. In Schiesser v. State, 544 S.W.2d 373

(Tex. Y976), no testimony was offered whfeh related in any way to the
subject of whether or not (the mother) expressed an intent to return,
which meant that Subsection (B) was not satisfied.

In the Interest of E.S.M., 550 S.W.2d 749 (Tex. Civ. App.-Houston

[1st Dist.] 1977, writ reffd n.r.e.) shed 1ight on the meanifg of the
phrase "remained away for a period of at least three months."l In that
case, the mother had served time in jail and the court said it could not
determine "from a preponderance of the evidence that the mother ained
away from the child for a period of at least three months when s{:@was

free to be with him" (et p. 756' emphasis added).
Another case, Broken] eg v. Butts, 559 S.W.2d 853 (Tex. Civ. App.-El

Paso 1977, writ ref' d n. r e.), found that the issue in this Subsection
was not the appellant's ability to support the child, but whether she

made adequate provfsion for support, which she did by leaving-the child
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‘with grandparentéi (Refer to 15 02(1)(F) regard1ng termination grounds

for failure to support within one s ability.)

(C) voluntar11y left the child alonejor in the
"~ possession of .another without prAV1d1ng
adequate support of the child and remained
away for a period of at’ least six months,

[ 4

' §nbsection‘(C) was expanded in 1979 to cover the abandonment situa-
tion in which the parent has”yo1untari1y left the‘chi]d alone or in the
possession of another (parent or'otherwiée)*for si;.mnnths on more with-
ou; prq?iding adequate support. Note that Subsection (C) differs con-
siderab]y'ﬁrnm fhe'non¥support Subsection,(]S.d?(])(F), by employing a
much shorter time period (six months) for voluntarily leaving the'chi1n.
The non-support is not tied to an ability to pay as'fn 15.02(1)(F), but
such a requirement will probab]y.be‘imp1iee by the courts. It should [
also be noted that 15.02(1)(c) fai]s to'mentidnuany statement by the '4
parent of intent or non-intent to return as Subsections (A) and (B) do.

Whether 15. 02(1)(C) now covers the situation for which it was or1g1na11y

intended - leaving the child with a non-parent, promising to return, but

* failing to do so - ié open to argument.

The new Subsection (C) can be reconciled with Subsectidn (F) in that

(C) addresses the situation wherein the parent has vg]untariTy left the

child, while (F) is primarily aimed at the bafent who fai]s‘to pay child
support orders following-some court action. Thus, the one-year time

Il
peciod applies in (F) to those situations in which the parent did not -

voluntarily leave, e.g., through loss of custody following a divorce

decree. . R




Section 15.02(1)(D), Knowing Neglect

<

(D) knowingly p]aced or know1ng]y allowed the
child to remain in conditions or surround-
" ings which endangered the physical or
-~ emotional well-being of the child. C

Subsect1on (D) reflects the 1eg1s1at1ve intent ta protect a child in

the situation where a parent knoW1ng]yAneglects the child by allow1ng him

or her to remain in conditions or surroundings resu1t1ng ﬂn physical or
emotional harm Since the Fam11y Code took effect in 1974, the 1argest
number of term1nat1on appea1s have 1nvo1ved either this Suﬁéect1on or
15.02(1) (EJ. , ‘

The trial court in In the Interest. of Sneed 592 °S.W.2d 430 (Tex.

Civ. App.-Fort worth 1979), ordered term1nat1on of both parents' rights

to their child because of lack of proper child care. The court further
found that the "lack of care... was not through malice nor care1essness
nor disregard, but through ignorance.” The termination order’ was affirmed

on appeal despite the mother s claim that the poor care was not "know-

1ng1y done." 'The appe11ate court ru1ed that the defense of ignorance was '

insufficient to negate the finding, that the parents allowed the child to

remain in intolerable conditions. .

Insufficient evidence existed in Schiesser v. State, 544 S.W.2d 373,
378 (Tex. 1976) to support, the state's content1on that the mother s
fa11ure to prov1de a home for the children, which forced them to 11ve in.
state supported foster care, endangered their emot1ona1 well- be1ng The
court in that case ru1ed "that the mere fact of foster care w1thout some
showing of causal re1at1onsh1p between emotional d1sturbance of the
ch11dren and the 1¥ving arrangement (foster care) cannot, stand1ng aione,

prove emotional damage. ’ ' B e
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< Two cases speak to the issue of whether parental imprisonment results

in physical or emotional harm to the .child under this Subsection. In’

H.M.J. v. State Department of Public Welfare, 543 S.W.2d 9, 11 (1976, no
writ), the Texarkana Court of Civil Appeals stated that ".;.imprisonment
of énd by“itseif, (would not) constitute the conduct described by Sub- ‘

‘ paragraphs‘(D) or (E), of Section 15.02(1); but if such imprisonment is
the result of, or, is couptled w1th a voluntary, deliberate and consc10us
dourse of conduct which has the effect of placing or allowing the ch11-
dren to remain in conditions which endanger their phySica1 or emotlonai -

well- being, a fﬁnding nder Subparagraphs (D) and (E) may be justified."
In Crawfoﬁd v. Crawford, 569 S.W.2d 505 (Tex Civ. App.-San Antonio

1978, no writ), one parent sought to terminate the riantsi\ivan jmprisoned
parent. :The court s ruling supports dictum 1n H.W.J. that incarceration

alone is not enough to/meet the conditions of Subsection 15. 02(1)(0) but
i /
. combineéd with other eWidence,is,suffiCient to support termination. In a°

. \ - \ .
more recent, case, In ﬁhe Interest of S.D.H., 591 S.W.2d 637 (Tei. Civ.

Abp.-Eastland 1979);;the‘court specifically stated that imprisonment
alone does not constitute ebandonment of a child. The father in that
case was in prison at the time of the child's birth. The court therefgre
maintained tnat even if a.criminal offense could bée considered a voiun-
-tary act of abandonment of someone, this couid not be found to be an act.

of abandonmentYof anyone not yet born. However, the court in Brazier v.

. . Brazier, 597 S:W.2d 442 (Tex. Civ. App.-Beaumont 1980), terminated the
parental rights of a father sent to prison for 1ife. The termination was
based on non- support [Sec 15. Oz(i)(F) TFC] as he had failed to support

the chiidren during the time he was out of prisoh and working, and when

he was incarcerated and receiving funds as gifts prior to his life sentence.

-




and 15: were allowed to remain in the possession of their parenis. The

. o | ' ' ' o '
The lower court in Moreland v. State, 531 S.W.2d 229, 235 (Tex. Civ.
) ' ’ !

App.-Houston [1st Di;t;] 1975, no writ), terminated parental rights in

two younger ehi1dren, ages 9 and 4, while the two older children, ages 13

. Court of Civil Appeals affirmed the lower court ruling and in so doing

disagreed with the‘&!be11ant‘s view that "it is inconsistent to find that

“the surroundings endanger the we]1-being of two children and not the

others." The appellate court maintained that "the trial court could

accept the (expert) opinioﬁ testimony that the older children had passed
their deVelopment stages and the testimony that having two less children
in the family markedly improved the prospect that the parents could
control those in their care."

In B.J.M. V. Moore, 582 S.W.2d 619 (Tex. Civ. App.-Dallas 1979), the

mofher claimed that DHR failed to produce evidence that she "knowingly"

, neg1ectéd her children given the fact that she was mentally retarded,

thereby lacking the rgquisiie intent. ’The court affirmed the termination
stating that, "we'cannof assume that a person with the mental capacity of
a six-year old is incapable pf knowledge that the conditions under which
small children arek1iVing areAdangerous to thq%r physical and émotional’

well-being."

Section 15.02(1)(E), Aggressive Behavior

(E) "engaged in conduct or knowingly placed the
child with persons who engaged in conduct
which endangers the physical or emotional
well-being of the child.

As Higgins v. Dallas County Child Welfare Unit,.533 S.W.2d 121 (Tex.

Civ. App.-Houston [14th Dist.] 1976, no writ), points out, the Legislature
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by

intended Subsection 15.02(1)(E) to mean something more than neglect,

}hame1y, aggressive behavior toward a child resulting in physical or

emotional harm.

Texas courts are divided over whether the conduct must be committed

.in the presence of the child. One court has held that the conduct (vio-

lent acts) must be committed in the child's presence, although it was, not

necessary that they be directed toward the child or that the child ac-

‘tually suffer injuries,as long as the conduct endangers the child's

physical well-being. [Lane v. Jefferson County Child Welfare Unit, 564

S.W.2d 130 (Tex. Civ. App.-Beaumont 1978, writ ref'd n.r.e.)]. However,

fn In the Interest of B.J.B..and C.E.B., 546 S.W.2d 674 (Tex. Civ. App.-
Texarkana 1977, writ ref'd n.r.e.), the court ruled that the influence of
the'faéher's conduct on the children is the test and that the conduct
does not have to be in their presence. While expert testimony was heard
that the parent's Eonduct, j.e., fatally stabbing the mother, was reason-
ably calculated to endanger the&physica] or emotional well-beéing of the
minor chi]dreni the éppe]]ate court npted that expert opinion was fhot
indispensable since the trial judée could "reasonably have concluded.from
common knowledge and experience that the fears and anxieties exhibited by
the children following the stabbing evidenced emotional damage...."

In Carter v. Dallas County Child Welfare Unit, 532 S.W.2d 140, 142

(Tex. Civ. App.-Dallas 1975, no writ), the court ruled that’Section
15.02(1) (E) does not require intent on the part of the parent "to engage
in conduct which endangers the child's physical or jsychological well-
being." That court also pointed out that although mental incompetence or

mental illness alone is not grounds for termination, where the parent's

mental state allows or forces him to engage in conduct which endangers




the physical or emotional well-being of the child, then that conduct is
evidence which bears$y upon the advisability of terminating the parent-
child relationship. '

Another case, T.D.E. v. Christian Child Help Foundation, 550 S.W.2d

101 (Tex. Civ. Wpp.-Houston [14th Dist.] 1977, writ ref'd n.r.e.), held
Sgction 15.02(1)(E) to be applicable when the father caused the mother to
becomelpregnant and abandoned her, even though he did not know she was
pregnaﬁt; Medical testimony in that case showed that a fetus may suffer
from conduct directed at its mother during gestation. The evidence
indicated that damage actually was done to the child because of the
mother's anxious and depressed condition, and that the father's conduct
(causing pregnancy and'abaqdoning her) was responsible. (Compare-this
finding with the requirements of Section 15.02(1)(H) which allows for

termination if the abandonment is with knowledge of the pregnancy.)

section 15.02(1)(F), Failure to Support

(F) failed to support the child in accordance
: with his ability during a period of one
year ending within six months of the date
of the filing of the petition. '
Subsection (F) applies when a parent fails to support the child for
a one-year period commensurate with his or her financial ability, and a
petition is filed within six months of the end of that year. '

In Wiley v. Spratlan, 543 S.W.2d 349 (Tex. 1976), the Texas Supreme

Court offered some insight into the meaning of ‘the required "one-year
period." The Court seemed to reason that it must be a consecutive twelve-
month period in which the parent was able to support yet made no payments.

Hence, Ms. Wiley, who made three payments during the year, which were
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within her ability, avoided the statutory period and the termination was
reversed and rendered. This determination may be better understood in
Tight of the dissent which asked rhetorically, "Does the majority intend
to hold that if a parent fails to make any support payménts for eleven
months and succee&s in forwarding a financial contribution on thg twel fth .
month, that the running of the one-year period of non-support has been
tolled and termination may not be allowed?" Apparently, the answer is
yes. S

In the.Interest of Laura Diane Jones, 566 S.W.2d 702 (Tex. Civ.

App.-Tyler 1978 ref'd n.r.e.), supports the conclusion in Wiley v. Spratlan

that the one-year period means twelve consecutive months in which a

parent failed to provide support in accordance with his abi]ity.9

In McGowen v. State, 558 S.W.2d 561 (Tex. .Civ. App.-Houston [14th

Dist.] 1977, writ ref'd n.r.e.), the parents were under a court order to

.pay child support. While the facts showed that they did not have the

ability to support their children during part of the one-year period, at
other times during the year they did possess the-ability to support.
Inability to provide support during some months'wi11 not interrupt the
running of the one-year period, if no effort is made to pay support
during those months in which an ability to support is present.

The court in In the Matter of Gilmore, 559 S.W.2d 879, 882 (Tex.

Civ. App.-Tyler 1977, no writ), held that a finding pursuant to Sub-
section (F) is not reversible where the parent asserts on appeal that he
is now employed and able to support the child.

’

In Holley v. Adams, 544 S.W.2d 367 (Tex. 1976), the Texas Supreme

Court found adequate evidence to support a lower court's order of ter-

mination based on Subsection (F); nevertheless, the Court considered the
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circumstances of the divorce (the mother voluntarily gave up her child to
assure that he wou]dlbe provided adequate financial support) as an ade-
quate excuse for her failure to support when'it considered the best
interests of the child (see the discussion of the Best Interest test,
Section 15.02(2), below). ‘

In 1ight of the above cases, the requirement that a petition be
filed "within six ﬁbnths of the end of the one-year period" may be con-

ceptualized by referring to the chart below.

1976

1977 X X X

1978

X = payment made within parent's ability to pay

EXAMPLE #1 [f a petition is filed anytime within the first seven
“months of 1977, the statutory requirements for termination
are met. '

EXAMPLE #2 If a petition is filed during the eighth month of 1977,
the termination requirement is not met because the one-
year period without a payment has not been fulfilled.

EXAMPLE #3 But a filing in the last six months of 1978 will fulfill
the statutory requirement.

section 15.02(1)(G), Doorstep Abandonment

() abandoned the child without identifying the
child or furnishing means of identification,
and the child's identification cannot be
ascertained by the exercise of reasonable
diligence.

Subsection (G) provides for the "doorstep" abandonment situation
where an unidentified child is left in the care of the public and no

feasible means exist to discover the identity of the child or its parents.
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Section 15.02(1)(H), Abandonment of Woman With Knowledge of Pregnancy

(H) voluntarily, and with knowledge of the
pregnancy, abandoned the mother of the child
beginning at a time during her pregnancy -
with the child and continuing through the s
birth, failed.to provide adequate support or
medical care for the mother during the period
of abandonment before the birth of the child
and remained apart from the child or failed .
to support the child since the birth.

When the father who has knowledge of the mother's pregnancy volun-
tarily abandons her without providing adequate support or medicé] care
and remains apart from the child and fails to support the child after .
‘birth, Subsection (H) applies. This situation should be distinguished

from T.D.E. v. Christian Child Help Foundation, 550 S.W.2d 101 (Tex. Civ.

App.-Houston [14th Dist.] 1977, writ ref'd n.r.e.), in which the father
did not have knowledge of the pregnancy. In'that case, Subsection (E),
"engaging in conduct detrimental to the child's emotional and physical
well-being," was used to terminate the parent-child relationship (see

discassion above).

Section 15.02(1)(1), Refusal>to Submit. to a Section 34.05 Court
Order

(1) contumaciously refused to submit to a
reasonable and lawful order of a court
under Section 34.05 of this Code.
This Section provides for termination if a parent contumaciously
refuses to submit to a reasonable and lawful court ordev pursuant to an
investigation of suspected child abuse, as mandated by Section 34.05 of

the Family Code. This Subsection has not been the subject of a reported

appellate case.
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Section 15.02(1)(J), Parental Cause of School or Home Absence
(J) has been the major cause of:
(i) the failure of the child to-be enrolled
_— S in school as required by the Texas
Education Code; or
(ii) the child's absence from his home without
the consent of his parents or guardian
for a substantial length of time or with-
out the intent to return. -
This Subsection has not been the subject of a reported appellate

case.

Section 15.02(1)(K), Affidavit of Relinquishment

(K) executed before or after the suit is filed
an unrevoked or irrevocable affidavit of

J relinquishment of parental rights as pro-
vided by Section 15.03 of this Code.

(See the discussion of Section 15.03 below.)

Section 15.02(2), Termination is in the Best Interest of the Child

Once a culpable acf by the parent has been established pursuant to
Section 15.0?(1), Subsections (A) through (K), the requirement that
‘termination be iﬁ the best interests of the child must be considered. In
short, a two-part test is contemplated by the Family Code. Merely show-
ing wrongfu1 conduct by the parent is insufficient. Note, however, that
the conclusion that termination is in the best interests of a child often
flows logically from proof of harmful conduct. |

There is a strong presumption that a minor's best interests are served
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by allowing custody to rema?n with the natural parents. It is based on a
logical belief that the ties of the natural relationship of parent and

child ord1nari]y furnish strong or genuine efforts on the part of the

_custodjans to provide the child w1th the best care and opportunities

possible and the best atmosphere for the mental, moral, and emotional

development of the child. [Wiley v. Spratlan, 543 S.W.2d 349 (Tex.
1976), citing Mumma v. Aguirre, 364 S.W.2d 220 (Tex. 1963)].

In 1976, the Texas Supreme Court, in Holley v. Adams, 544 S.N.Zd 367

(Tex. 1976), cpnsidered the best interest test and set out nine factors
as pertinent to this question. The Court emphasized that this 1list wes
not to be c0nsidered exhaustive. It included:

(A) the desires of the child;

(B) the emotional and physical needs of the child now
’ and in the future;

-

(C) the emotional and physical danger to the child now
and in the future;

‘(D) the parental abilities of the individuals seeking
custody;

(E) the programs available to assist these individuals
to promote the best interests of the child;

(F) the plans for the child by these individuals or by
the agency seeking custody; .

(G) the stability of the home or proposed placement;

(H) the acts or omissions of the parent which may indicate
that the existing parent- chi]d relationship is not a
proper one; and

\

(I) any excuse for the acts or omissions of the parent.

In the case of Dressler v. Aldridge, 567 S.W.2d 48 (Tex. Civ. App.-

E1 Paso 1978, no writ), the appellate court assessed the nine considera-
tions in Holley and added another consideration which proved persuasive

in its affirmation of the lower court's decision to terminate. The added
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factor. in that case, an application for adoption by a capable step-parent
who sought both the privileges and responsibilities of parent status,

swayed the court's evaluation of the child's best interest.
!

_Section_15.021, Filing of Petition to Terminate Before Birth

Section 15.021 a11ows for the filing of a termination petition
‘before the birth of the child and after the'first trimester of the mother's
) pregnancy. If the eetition is filed before'the birth df the child, no
hearing on termination mar be held ror may orders other than temporary

orders be issued until the child is at least five days old.

Section 15.03, Affidavit of Relinquishment of Parental Rights

“An affidavit ot re]inqujahment of parental rights pursuaht to Sec-
tion 15‘03 serves aS'a procedhra] device which permits parents to volun-
tarily give up the1r children. It must be wftnessed by two credible
persons, and ver1f1ed'beﬁore any person authorized to take oaths. The
aff1dav1t must conta1n nine itemized p1eces of 1nformation, eight of

which are stra1ghtforward, white the ninth, revocabi11t¥ of the affi-

- %
-

davit, must be read_in connection with, Section 15.03(d).
An affidavit which designates as managing conservator of the child
the Texas Department of .Human - Resoarces or an agency authorized by DHR to
p]ace ch11dren is irrevocable. All other affidavits are revocable unless
they expressly provide that they are irrevocable for a statgd period of

ti@e not to exceéed sixty days from the execution date [Sec. 15.03(d),

TFC].




A}

In addition, an affidavit of relinquishment may: (1) designate any
quafified person, DHR, or any authorized agency as managing conservator
" of the child; (2) contain a wa}ver of process in a suit to .terminate the 4
parent-child relationship brought under Section 15. 02%1)(K , or ‘in a su1t
to terminate joined with a pet1t1on for adoption under Section 16. 03(b),
and (3) consent tO‘the placement of the child for qﬂoption by DHR or by

an agency authorjzed by DHR to place children for édoption.
In Donati v. Ronquillo, 17 T.L.W.D. 21-6, __ _ S.W.2d (Tex.

Civ. Abp.-E] Paso 1980), the father executed an;affidavit of relinquish-
“ment ofipanental rights, waived the issue and service of citation, and
did not appear at trial. The tria] court te}minated his parenta1 rights
and granted cdoption by the step-father. No record was made of the
proceed1ngs and the natura] father filed a writ of error. The appellate
court prdered'a new trial as the father's affidavit was not equivalent to
participation in the trial. Aceording to the court, the father did not
waive the making of a record by his aff1dav1t of re11nquishment and
wajver of service. Without a record of testimony and a statement of
facts, his right to appeal was frustrated. Although the waiver of ser-
vice was effective for the re]inquishnent broceedings, it did not mention .

the adoption proceeding. Section 15.03(C)(2) requires, such a waiver to

Al

A

note the combined causes of action.

Affidavits of r®linquishment, whether to DHR or otherwise, may be
revoked where fraud or undue. influence can be shown. In a pre-Family
Code case: the San Antonio Codit of Civil Appeals affirmed a jury finding
of "undue influence" in that personnel of an unwed mother's home had

subjected the young mother to excessive persuasion to sign a consent to

adoption immediately after giving birth. [Method1st Mission Home of
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Texas v. N.A.B., 451 S.W.2d 539 (%ex; Civ. App. 1970; no writ)]. And in

Rogers v. Searle, 544 s.W.2d 114 (Tex. 1976), the Texas éuﬁfeme Court

reversed and remanded a terminat1on decision to the trial court to deter-
mine an “issue of fact as to fraudu]ent representations made to eti-
tioner by respondents to induce her to execute the affidavit of re]in-

quishment...."]] )

section 15.04, Affidavit of Status of Child .

) - _ When an affidavit of relinquishment céntajns a statement that the

" child is‘not the legitimate child of the father, an affidavit of status’-
6f child must be executed by the mother, whether or not a minor, witﬁessed
by‘two credible pe}sons and verified by a person authorized to take

\

oaths.

Section 15.041, Affidavit of Waiver of Interest in Child
. &

An affidavit of waiver of interest in ch¥1d may be executed by any
person disc1a1m1ng any interest in the child and waiving notice or ser-

vice of citation to any parent-child suit with respect to the child.

Section 15.05, Decree . ’
. " - '\
If the court finds grounds for termination, (i.e., 3 section 15.02(1)
(A)-(K) “act or omission and best 1nperests of the child), it shall enter
a decree terminating the parent-child relationship. If tﬁé court ter-

minates the parent-chi]d relationship with respect to the only living

~

%

r
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parent or to both parents, it shall appoint a sUitabie, competent adult
.or authorized agency as managing conservator. An agency designated

' managing conservator in an untevoked or unrevocable affidavit-of relin-

]

quishment Sha]] be'appointed“managﬁng conservator. The order of appoint-

ment may}rgfer to«th% docket number~of the suit and need not refer tothe -

-

parties nor be accompanied by any other papers on the record.
court does not order term1nat1on, it sha]] (1)~dismis¢ the petition, or

- (2) enter any order cons1dered to be in the best interests of the child.

In Baggett v. §tate, 541 S.W.2d 226 (Tex. Civ. App.-Tyler 1976, no
vwrit), a juvenile court's orai instruction to delay adoption to give
parents time to rehabilitate themselves, which was not‘p}aced in the ter-
~ mination order, did not rende; the ordervintgr1ocutory. The appe]]ate
“gourt was 1imi§g&h£9 the judgment itself and failure to file timely
appeal Bf the order relegated the parentvto extraordinary remedy of bill )

"of review.

The decision in Evéns‘v Tarrant County Child We1fare Unit, 550"

S.W.2d 114 (Fex. Civ. App -Fort Worth 1977, no writ), supports the judge's
‘wide digcretion to enter any order considered to be in the child's best
interests. In this case, the judge den1ed term1nat1on but gave managing

- conservatorship to the we]fare unit 1nstead of the parent, and the appellate

court aff1rmed.

Section 15.06, Dismissal of Petition
v -

t

*

’

A'termfnétionqﬁng%ion may not be dismissed on a petitioner's motion
except by'court order entered on written motion assented to by all
parties. A dismissaTuWi11 be without prejudice unless the order speci- -

fically makes it with prejudice.
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Section 15.07, Effect of Decree
\ , '

.

A termination decree divests the parent and child of all legal
rights, duties, etc., with respect to others, except that thewchild
retains tge right to inherit from and through jts divested parents unless

the court otherwise provides. - , ¢

In Banegas v. Holmquist, 535 S.W.2d 410 (Tex. Civ. App.-El Paso

1976, no wrif), the court held that the decedent's child, who had been

_adopted by someon€ else, was not entitled to the decedent's workman's

compepsation benefits as a'resu\ffof Sectiond®5.07. In Go Intérnational

v. Lewis, 601 S.W.2d 495 (Tex. Civ. App.-E1wPasb 1980), two natural chil-

dren of parents killed in a traffic accident were not entitled to re-
covery in a wrongful death suit because they had been adopted'(parehta1
rights terminated) prior to those deaths. -

N

H.  Adoption

N

With the exception of a step-parenf adoption, no adoption may be
considered unless there has been a decree tenninafing the parent-child
re]ationship-as to each iiving barent-[Sec. 16.03(b) and (¢), TFC]. In
Sﬁhiesser v. State, 544 S.W.Zd 373 (Téx. 1976), an adoption ofqthe Chi]-

dren took place even though the mother was in the process Qf’appea]ing

»

the termination decree. Because a final termination decree must exist

fbeforeian adoption can be granted, the trial court in that cdse e&ceeded

its statutory authority and the adoption decree was therefore void.
Section 16:03{d) establishes that if an affidavit of relinquishment

of parental rights contains a consent that the Department of Human Resources

~62~
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or an authorized agency may place the child for adoption and appoints the

Department or agency managing conservator of the chﬁ]dz,no further con-

sent by the parent is required and the’adoption decreSrshall terminate

a]] r1ghts of the parent without further term1nat1on oceedinés

I'J { )
Neverthe]ess, the court must f1rst deCree a termwnat1on of parental
r1ghts with a separate finding that term1nat1on is -in the best ‘interests

of the child [Sec 16.08(b), TFQ]

&

Who Max;Adopt and’who May Be Adopted

SR -
Any adult is e]1g1b1e to adopt [Sec. 16. 02 TFC] . Any child re-’

siding in Texas at the t1me a pet1t1on request1ng adopt1on is filed: may

be adopted [Sec. 16.01, TFC] .

13

»°
-

Adoption*Venue : : IR

Unlike the'ru1es whith govern other suits affecting the parent-chi]J

relationship, adoption.suits‘have different venue rules. Th1s is bggause'

in the adopt10n su1ts there is no contesting party if term1nat1on of

parental rights has already been ordered. The adopt1on venue rules alTow

S

. the adopt1on agency or manag1ng conservator to have verfle at their con-

venience. . when there is a comb1ned termination and adoption hear1ng, the
termination venue holds.
A suit in which adopti is sought may be broug-t in the county
where the child resides, the titioners reside, or if the child is
,\ /—‘A—-\_,‘ e
p1aced for adoption by an authorized agency, in the county where. the

-author1zed agent 1s 1ocated In most cases, the adopt1on decree will be
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entered by the same court that decreed termination because that is the

court with continuing jurisdiction, as specified in Section 11.05 of the

‘Fami1y Code. 1f not, a transfer must be made under Section 11.06.

Time for Hearing, Social Study, and Residence of the Child

“Where an adoption is sought, the court js required to order a social
study [as spec1f1ed in Section 11.12, TFC] and set a date for its filing

[Sec. 16.031, TFC]. The hear1ng on adopt1an must occur between forty and

sixty days from the date the investigator is appointed; for good cause

shown, the court may set the hearing at any time that provides adequate
time for filing the report of the study.
: o
An adoption hearing may not be before a ju‘ry\gec. 11.13, TFC]. .
At the hearing it must be shown that the chil has Tlived in the home
of the petitioner for at least six months; but if requested ,in the peti-
tion, this requirement may be waived by the court given the court's

satisfaction that the best interests of the child will be served [Sec.

16.04, TFC].

Consent Required and Revocation of Consent

[

~

”»

If there is an appo1nted managing conservator other than the peti-
tioner, he or she must give written consent to the adoption and it must
be filed in the record [Sec. 16.05(a), TFC]. This requirement may be
waived by the court if it finds that the consent is being refused, or has
been revoked without godd cause [Sec. 16.05(d), TFC]. A parent who is

the petitioner's spouse must join in the adoption petition and no further

).




consent is required [Sec. 16.05(b), TFC]. A child 12 years of age or
61der must give }n-court consent to adoption or consent in wWriting in a
form directed by the‘codrt; the court may waive this requirement if the
child's best interests would be served [Sec. 16.05(c), TFC]. At any time
prior: to the granting of an adoptionworder; a consent required by Section
16.05 may be revoked by filing a signed revocation statement with the

court [Sec. 16.06, TFC].

Attendance Required

If husband and wife arevjoint petitioners and it would be undﬁ]y
difficult for one of them to appear, the court may waive the attendance
of that petitioner if the other spouse is present [Sec. 16.07(a), TFC].
If the child to be adopted is 12 years of age or older, he or she must
attend the hea;ing unless the court finds it to be in the best interests
of the child to waive this requirement [Sec. 16.07(b), TFC].

—

Adoption Decree

N
The court shall make a decree granting the adoption, reciting the

findings perfﬁining to the court'; jurisdiction, if it is satisfied that
the adoption requirements have been met and the adoption is in the best
interests of the child [Sec. 16.08(a), TFC]. The child's name may be
changed in the decree [S&¥><%6.08(c), TFC].

Where a joint termination-adoption petition has been filed, tHE
court must, in addition to decreeing adoption, decree termination and

make separate findings that termination is in the best interests of the

L




child and that adoption is in the best interests of the child [Sec.

.16.08(b), TFC].

Effeét of Adoption Decree

Once the decree is entered, the parent-child relationship exists as
if the child were born to the adoptive parents during'marriage [Sec.
16.09(a), TFC]. The adoption also ends the court's continuing jurisdic-
tion over the child, and any subsequent suit affecting the parent-child
relationship must be commenced as if the child had never before been the
subject of a parent-child suit [Sec. 11.05(b), TFC]. The child is en-
titled to inherit from and through his adoptive parents [Sec. 16.09(b),
TFC).

Reasonable access to theychi]d on the part of either the maternal or
paternal grandparents of a ch}ld whose parent-child relationship has been
terminated or who has been adopted may be granted by the court if it is
in the best interests of the child. However, the court may only order
shch access if one of the child's legal parents is a natural parent at
the time the request for access is made [Sec. 14.03(d),‘TFC].]3

The validity of an adoption decree is not subject to attack,.di?ect
or collateral, once two years have passed from the time the decree was

entered [Sec. 16.12, TFC].

Subsidized Adoption ' N

Subsidized adoptions are designed to find adoptive homes for hard to

place children. Because these children have special needs, many potential
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applicants are unwilling to seek adobtioh without some financial assis-
tance.

The Adoption Assistance and Child Welfare Act of 1980, P.L. 96-272
(discussed above), includes provisions, under a new Title IV-E to' the
Social Security Act, for federal métching of state adoptidh assistance
payments. Federal matching would be available to states developing such
a-program (required for participation by October 1, 1982) for a child
with "special needs" who was eligible for SSI, AFDC, or foster care

maintenance payments under that new Title (refer to the discussion of-

Title IV-E in Judicial Monitoring of the State Foster Care System

above). To find that a child had "special needs," the state agency would
have ts determine: that the child could not or shou]d not be returned to
his home; that there existed a special factor such as ethnic background
age, membership in a minority or sibling group, or the presence of physi-
cal, mental, or emotional handicaps, because of which it was reasonable
to conclude that the child could not be placed without aﬁhviding adoption
assistance; and, that a reasonable but unsuccessful effort had been made
to place the child without providing assistance (except, where to do 50
would be against the best interests of the child, as where significant

emotional ties had been formed with a foster family).

Foster Parent Permanept/Care or Adoption .

DHR's Social Services Handbook, Section 7434.2. periits permanent
foster care 39 a p]anned service for the child who must be permanently
separated from h1s b1o]og1ca] family but who cannot be adopted. (Note

v

that Chapter 18 mandates court reviews in this situation.) In other
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instances, adobtion.of the child by foster parents is permitted where it
is in the best interests of the chi]d.]4 _
If DHR rejects an attempt by foster parents to adopt a ch%]d, the
foster parents have standing to institUté a suit to terminate parental
rights (of the natural parents) and petition for adoption under Section
11.03 of the’Family Code, which allows anyone with “an interest in the

child" to'bring a suit affecting the parent-child relationship [Harris

Co. Child Welfare Unit v. Caloudas, 590 S.W.2d 596 (Tex. Civ. App.-

Houston [1st Dist.] 1979)].

I. Appeals

” -~

Section 11.19 of the Family Code specifies that appeals from orders,
decrees, or judgments entered in suits affecting the pérent-child rela-
tionship shall be as in civil cases gener‘al]y.]5 Any party to such a
suit may take an appga] from an order, decree, or judgment entered under:

(1) Chapter 13'of the Family Code;

v

(2) Chapter 14, includimg an appointment or refusal to appoint a
managing conservator or possessory conservator; or modifying
’ any such order previously entered;

(3) Chapter 15, includin termination or refusal to terminate the
{2 9 -
parent-child relationship; orrappointing a managing conservator; or

(4) Chapter 16, granting or refusing an adoption.
" The usual rule is that an appeal with or without a supersedeas bond

will not suspend the order unless the court entering the order also does.

On a proper showing, the appellate court may suspend the order.
Note that temporary custody orders made pursuant to Section 11.11 of

the Family Code and pending final determination by the court aré purely

(L




interlocutory and are not appealable [Carpenter v. Carpenter, 534 S.W.2d

447 (Tex. Civ. App.-Bééumont 1976, no writ; In the Interest of T.R., 596

S.W.2d 953 (Tex. Civ. App.-Fort Worth 1980)].
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NOTES TO CHAPTER III .

1. See: Texas Department of Human Resources. Social Services
Handbook, Sec. 7221.1.

2. Texas Department of Human Resources. Social Services Handbook,
Sec. 7222.1.
3. For a discussion of the revised Chapter 17, see: "Recent

Amendments to the Texas Child Abuse Statutes: An Analysis and
Recommendation,"-11 St. Mary's Law Journal 914 (1980).

4. See: Goldstein, J., Freud, A., and Solnit, A. Beyond the
Best Interest of the Child, (New York:  The Free Press, 1973). -

5. See: Davidson, H.A. Répresenting Children and Parents in
Abuse and Neglect Cases, (Washington, D.C.:. National Legal Resource
Center for Child Advocacy and Protection, 1980); also note the mate-
rials listed in the "Guardian Ad Litem" section of the Bibliography
following the text. ‘

6. Wald, M. "State Intervention on Behalf of 'Neglected' Chil-
dren: Standards for Removal of Children From Their Homes, Monitor-
ing the Status of Children in Foster Care, and Termination of Parental
Rights," 28 Stanford Law Review 623 (1976). "

7. Permanent Rlanning for Children in Foster Care: A Handbook
for Social Workers, (Washington, D.C.: U.S. Government Printing
QOffice, DHHS PubTication No. {OHDS) 80-30124, Reprinted May 1980) .

For a detailed look at the problem and the ssues, see:

Mnookin. "Foster Care In Whose Best Interests,” 43 Harvard Ed.
Review 599 (1973); National Commission of Children in Need of Par-
ents Who Knows? Who Cares? Forgotten Children in Foster Care,

(New York: Child Welfare Leaque of America, 1979).

8. Texas allows voluntary legitimation (Section 13.21, TFC) if it
is in the best interest of the child. This raises the issue as to
whether illegitimate fathers have any rights and, if so, how they
can be terminated. In a recent Texas Supreme Court case, In the
Ifterest of C.D.U., 589 S.W.2d 543 (Tex. 1980), bringing a termina-
tion suit against the father of an illegitimate child was specifi.-
cally held to be inappropriate. Also see, In the Interest of T.E.T.,
603 S.W.2d 793 (Tex. 1980), in which the Texas -Supreme Court ruled
that equal protection was not denied the natural father of an ille-
gitimate child when: the unmarried mother's relinquishment resulted
in termination of her parental rights. In the terminatiaon suit the
father had filed a cross-action seeking legitimation and custody of
the child; his petition was denied and the adoption agency was named
managing conservator. The Texas Supreme Court distinguished Caban
v. Mohammed, 441 U.S. 380 (1979), on the grounds that the father in
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10.

1.

12,

13.

14.

15.

. s

ki fks
-

that case had established a relationship with the children who were
no longer infants, while in T.E.T., the father had no established
relationship with the ‘infant child. ;

See also: Brokenleg v. Butts, 559 S.W.2d 853 (Tex. Civ. App.-
E1 Paso, writ ref'd n.r.e.); Craddock v. Worley, 601 S.W.2d 445
(Tex. Civ. App.-Dallas 1980); and In the Interest of T.B.S., 601
S.W.2d 539 (Tex. Civ. App.-Tyler 1980).

Section 15.02 provides for the execution of an affidavit of
relinquishment before or after the suit is filed, and that the affi-
davit may include a waiver of process. The court-in In re B.B.F.,

S.W.2d _ , 17 T.L.W.D. 8-4 (Tex. Civ. App.-San Antonio
79807, specified that: "The Family Code provides an exception to
the general rule... After executing an~hinrevoked or irrevocable

‘affidavit of relinquishment of-parental rights, a natural parent is

no longer an interested party in a suit to terminate the parent-

child relationship. Consequently, neither due process nor logic

requires that a person who has voluntarily relinquished parental

rights and waived service of citation be given notice of a subse-
quent suit to terminate the parent-child relationship."

For two cases finding no duress or undue influence, see:

Pattison v. Spratlan, 535 S.W.2d 48 (Tex. Civ. App.-Tyler 1976),
aff'd as modified 539 S.W.2d 60 (Tex. 1976), cert. denied 97 S.Ct.
531; and Myers v. Patton, 543 S.W.2d 22 (Tex. Civ. App. 1976, no
writ). - ' -

A\ +

See: In Re An Unnamed Child, 581 S.W.2d 711 (Tex. Civ. App.-
Fort Worth 1979). 7

"For a discussion of Section 14.03, see:

"A Symposium on the Texas Family Code," (whole issue), 5 Texas Tech
University Law Review 2 (1974); and 5 St. Mary's baw Journal 474
{7973), concerning statutory rights for grandparents; also note
dicta.in Remling v. Green, 601 S.W.2d 84 (Tex. Civ. App.-Houston
[1st Dist. ] 1980, involving grandparents contesting an adoption by
the maternal aunt and uncle. The children in that case lived wWith
the aunt and uncle following the accidental death of both parents.
The adéptign decree (reversed and remanded on other grounds) did not

award visitation or access to the grandparents. y

See: Texas Department of Human Resources.l Social Services
Handbook, Sec. 7433.5. o

-

See: Taxas Rules Qf Civil Prpcedure, 352-442.

/
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Lo CHAPTER 1V.
TRIAL ISSUES

This manual cannot go into all the trial and evidentiary matters
associated with child abuse and neglect cases. Only #hose matters which
are unique to these cases or which frequently arise will be discussed.

~

A. NoneEvidentiarx

1. Hearing

Section 11.14 of fhe Family Code states that proceedings in suits
affecting the parent-chi]d relationship shall be as in civil cases gen-
era]]y, except as, prov1ded otherwise in that Section. This rule, how-
ever, is tempered by case, law which states that "the techn1ca1 rules q}
civil procedure cénnot app]y with equal force in a child custody case as

in other civil cases,?because the sole detenn1n1ng factor #n a ch11d

custody case must be the best interests of the chi]d" [Erwin v. Erwin,

505 S.W.2d 370, 372 (Tex. CiVi App.-Houston [14th Dist. ] 1974, no writ);

Burson v. Montgomery, 386 S.W,2d 817 (Tex. Civ. App.-Houston 1965, no
writi]. Terminatiqn cases can be distinguished byhthe fact that a dual
standard exists, a best interests test plus standards.for parental con-
duct. It could be argued that s¥nce the integrity of the family unit is
being severely challenged in termination cases, the "iberalization of
rules of evidence for civil suits should not apply. Indeed, the Texas

Supreme Court ru]ed that a hlgher burden of proof applies in termination

. cases [In the Interest of G.M., et al., 596 S.w.Zd 846 (Tex. 1980); see

*

discussion of Standard of Proof pe]ow].
50
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2. Presumption on Behalf of Natura]vParénts

Section 14.01(b) of the Family Code gives parents a paramount right
to be appointed managing conservator unless the appointment would not be
in the: best interests of the child. This is a codification of a presump-

tion under prior law that children are best served when custody remains

with the natural parents [Herrera v. Herrera, 409 S.W.2d 395 (Tex. 1966)].

3.  Jury Trial

&nﬂa suit éffecting the parent-child relationship, except a suit in
which ah'adoption is sought, any party may demand a jury trial [Sec.
"11.13(a), TFC]. A jury trial is not automatic; a request must be made
and a fee paid at a reasonable time prior ;o tHe date set for the ﬁon-
jury trial (not less than ten days in advance) [Texas Rules of Civil

Procedure 216]. An oath of inability to pay ths jury fee may cause the

fee to be waived [Texas‘Rules.of Givil Procedure 217]}

4. Right to Counsel Z

‘¥
in any suit brought by a governmental entity seeking termination of

Attorney Ad Litem] '
the parent-child relationship or to be named conservator of a child, the |
court shall appoint an attorney ad litem to represent the child as soon ‘
as practical to enrsure adequate representdtion of the child's interests

[Sec. 11.10(d), TFC]. The attorney is entitled to a reasonablie fee set

;RIC Sl




T " by the court to be paid by the parents Hfrthey are able to do so; if they
are indigent,. the statuté is silent as to the source of Such péyments

[Sec. 11.T0(el. TFC]. An attorney ad litem may make preemptory strikes,

question the witnesses, and argue before the jury [Priest v. Priest, 536

'S.W.2d. 954, 955 (Tex. Civ. App.-Waco 1976, no writ)].

The Parent

Section 11.10(c) of the Family Code allows the court, at its dis-
cretion, "to appoint an attorney .for any party in a case in which it
deems rebresentation necessary to protect the interests of the child who

is the subject of the suit." However, in Davis v. Page, 618 F.2d 374

(1980), the Fifth Circuit Court of Appeals held that the dué process
clause of the Fourteenth Amendment requires that parents in a child
dependency hearing (iq Florida) be advised of their right to assistance
of‘counsel immediately following service of the petition for an adjudi-
cation of dependency or seizure of the child, And if Hndigent. that
counsel be appointed unless they knowingly and intelligently waive their
right to counsel. The order {n Davis v. Page has been vacated pending a
reheafing-gp_ggpg.

. .

The State (Government Entity)

2
s

¢

When the Depdrtment‘of Human Resources is a par*y to a.suit. the )
Department shall be represented in the trial court by the prosecuting

attorney who represents the state in criminal cases, in the district or
county court of the county'where the suit is filed or transferred, or by

the attorney general [Sec. 11.20, TFC].
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B. Evidentigrx

1. Testimonial Privilege °
Aécording to the child abuse reporting provisions of the Family *

Code, evidence may not be excluded in any child abuse and neglectfpro-

&

ceeding on the grounds of privileged communication except in the case of
communications between attordey'and’client [Seb. 34.04, TFC].
. However, subsequent to‘the enactmént of‘thatvprovisiop, the Texasy
. Legis]ature‘estab1ished a new' Article 5561(h) to Vernon's Texas Civil |
§tatufes (H.B. 1163; effective August 27,ﬁ1979) concerning privileged
'commdnicat%oﬁs between mental health professionals and their clients.
Unless the examinin 'professional has- acquired written informed consent,
or the examination“was conducted pursuant to a court order and the person
" examined was informed that:communicatfons would not be privileged, the
‘ *

»professﬁona]"ﬁugt'object to being asked to testify, or face a possible

suit for violation of “the client's confidentiality [Salas v. State of

Texas, (Tek. Civ. App.-Austin,,1979), trial court error on admitting ' '

" testimony of psychiatrist over his objection in a civil commitment hear-

L

ing]. It is unclear at present whether Séction‘34.0¢‘ofhthe Famidy Code
,ab;ogating privileged tommd#fiications supersedes the provisions of Article

5561(h) or vice versa.

4

»

\ 2. '"Standard of PrJ%f

5
o

\ Until just recently, the standard of proof in a suit affecting-the

-child relationship was béseg on avpreponderance of the evidence
'=n SPORGETAnE A .

~

4

. ' T

) \)" ’ ' ’ ) L ’
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under rules generally applicable to civil cases. The Supreme Court of ’ ‘ 7h

Texas in In the Interest of G.M., et al., 596 S.W.2d 846 (Tex. 1980),

declared that termination of parental rights must be-based on the higher

-

standard of "clear and convincing evidence." I a subsequent case,

In the Interest of Hare, 599 S.W.2d 856 (Tex. Civ. App.-Texarkana 1980)

¢

applied the higher standard retroactively to a case decided prior to

In the Interest of G.M., et al..

3. Social Study ' ‘ ‘ -
In a suit affectfng the parent-child relationship, the court may -
order that a social study be‘made of the circumstances anq oonditions of -
the child and of the home‘of a person seeking managing conservatorship or
.possession of the child [Sec. 11.12(a)- TFC]: The social study mayjbe
vmade by any person, or public or private agency appointed by the coort
[Sec. 11.12kb), TFC]. 1If an aothorized“agencyvis ﬁmnaging‘conseryator,‘
then that agency shall make the study. The court shall set criteria for
the social study. | ‘ j ! ' ’ -
The findings and conclusions of the person or agency making the
study shall be filed with the court on a specified date [Sec. 11.12(o2,
| TFC]. The report shal] be made part of the court record In D.F. v.
§§g§g, 525 S.W.2d 933 (Tex Civ. App. -Houston [1st Dist.], writ ref'd
n.r.e.), the appeilate court held that the social study.should not be
" before the tr1a1 court 1f it is not adm1tted into evidence. 3 The con-

tents of the study may be disclosed-to the jury only subject to the

proper rules of evidence [Sec. 11.12(c), TFC]. ‘This means that the

. ’ éuthor\pf the study must be available in court to identify it and be

¥
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cross-examined [Magallon v. State, 523 S.W.2d 477 (Tex. Civ. App.-Houston

[1st Dist.] 1975, no writ)]. If the author is not present, however, the

burden is on the person comp]aining‘of the study's admission to object to

“the author's unava11ab1]1ty If the complaining party fails to object,

he or she may not comp]a1n on appea] of the admission of the study [In

the Interest of Berrera, 531 S.W.2d 908 (Tex. Civ. App.-Amarillo 1975, n

writ)]. ’

In a bench trial, the appellate court will assume that the trial

‘judge disregarded any inadmissible evidencejin the study [Fletcher v.

Travis County Child Welfare Unit, 539 S.W.2d 184 (Tex. Civ. App.-Austin

1976, no writ)]. However, a decision was reversed where‘q-court ordered

a supplemental social study after the close of the hearing and based-its ®

" judgment on thnt study. The appellate éourt held that the appellant

should have had the opportunity to cross-examine the author of the s tudy

i

[Kates v. Smith, 556 S.W.2d 630 (Tex. Civ. App.-Texarkéna‘1977, no writ)].

A_repreéentétive of the agency making the study may be compelled to

\

attend the hearing and testify [Sec. 11.14(c), TFC]. This may not be

just a __X_agency representat1ve, the person who authored the study must be

~available for cross-examination if the study is to be properly admi tted

[Sec. "11.14(f), TFC].

t

4. Expert Testimony 4 ‘-

A

Because much of child abuse 1itigation revolves around the extént of

Y

children's injuries and/or parents' abilities, the use of experts is

common “in ch11d abuse cases. In Hall v. Harr1s County We1fane Unit, 533

S.W.2d 1234 (Tex.-Civ. App. -Houston [14th Dist.] 1976 no writ), the on]y
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evidence re]afihg to the chi]dren's-and'mother's'hedical condition was
offered by social workers;.no expert-testimony or medical records were
introduced. 1In remanding that case, the appellate court stated, "When-
ever a cause relies heavily, as dbes this one, on the proof of medica]
facts, then the party on whom rests the burden of proof must come forward

'with medical testimony or medical records, or some evidence other than

. !

|

Depending upon their training and experience, caseworkers may be .

#hearsay or the unsubstantiated opinion of‘w}snesses not qualified as

medical experts" (at p. 123).

qualified to testify as expert witnesses in child abuse cases. However,

in Bell v. Bell, 593 S.W.2d 424 (Tex. 1979), the court rejected the idea

that a caseWorker is automatically considered an expert witness and that

this decision ;emainé within the court's discretion.
5. Hospital Records and X-Rays

In cases in which a child has suffered physical abuse, the state may
‘introduce medical records and x-rays taken pf_the»chi]d'é }nju;ies. In
1 ordgf to introduce them into eyidenceras business records, the party
offering them (usua]]y’the sfafe) must file an affidavit by the hospital
\recohgs custodian with the court fourteen days before trial in .accordance
with the requirements of Article 3737(e), V.T.C.A., unless the custodian
-of thé records is to appear in codrt. The case law is divided a§ to
whether the x-rays‘themse]ves or the testi;ony of'fhﬂ }adio1égist is the

. ) a .
best evidence.5 .
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o " 3.~ 6. " Photographs

Photographs of injuries which a child sustains are often useful

_ i ]
demonstrative evidence at a trial. Because hearings, particularly termi-
nations hearings, often occur much beyond the time of injury, a photo-
) graph showing the injuries can be important evidence, as it provides the .

Judge or jury with a visible and_vivid representation of the facts.
Texas courts have given wide latitude to the admission of photographic
eVidehce as long as some witness can verify that the photog?aph is at

least a substantially correct representatibn of what it purports to

depict.6
7. Circumstantial Evidence

The doctrine of res ipsa loquitur means that a
rebuttable presumption that the defendant was
neqligent arises upon proof that the instrument-
ability that caused the injury was in the defen-
dant's exclusive control, and that the accident
*was one which ordinarily does not occur in the
absence of someone's negligence. .

While the court in Higéiné v. Dalias County Child Welfare Unit, 544

S.W.2d ‘745 (Tex. Civ. App.-Dallas 1976, no writ), did not adopt the res
ipsa loquitur doctrine with all its tort law implications, it agreed that

child abuse and neglect cases, pursuant to Section 15.02 of tke fami]y

Code, cowld ‘be sufficiently estab]i;hed by'circumstantia1 evidence. The

court's justification for allowing circumstantial evidence is that this .
type of evidence is often the only prqof‘availéble sthce abusive actions .
usually occur within the privacy of tﬁgthome,.the child is either intimi-

dated or too young to testify, and the parents tend to protect each other.

s
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“  The Higgins court stated that "... a fact finding that parents either
abused a chi]d or knqxlgg]y allowed it to remain in dangerous conditions
may be supported by evidence of (1) mu]tipie,injyries or other se}ious
impairment of health that ordinarily would not occur in the absence of
abuse or gross neglect, and (2) the parents' control over the child
during‘the periodehen the abuse or neglect is alleged to have occurred"
(at p. 750). fack of any reasonable explanation by the parents of the
child's condition is an additional circumstance that may be considered in
support of such a finding. This list was not to be considered exhaustive

and other facts and circumstances might raise the issue of child abuse

and neglect.




NOTES TO CHAPTER IV

o
P

1. See the discussion, “Some Practical Considerations for the
Adversaries," in Chapter IIT, Part D(3) of this text.. The first
real discussion of the role of an attorney ad litem for the child in
Texa< appeared in Pleasant Hills Children's Home v. Needa, 596
S.W.2d 947 (Tex. 1980). Also see: Carol Lane, "The Role of the Ad
Litem in Divorce-Related Child Custody. Cases," in the August 1980
State Bar of Texas Advanced Family Law Coursebook; and see, -gener-
ally, the "Guardian Ad Litem" section of the Bibliography following
the text. :

2. See the "Health Professionals Testimony” section of the 1980
State Bar of Texas Marriage Dissolution Course for a discussion of
these issues. -

3. The reguirements for admitting a social study into evidence
appear to vary depending upon the type of suit involved. The filing
of a social study report [Sec. 11.12% is required in all adoption
proceedings [Sec. 16.031(a) of the Family Code]. Given Section
11.14 of the Code which provides that the rules of evidence apply in
a SAPCR as in other civil suits, the Legislature apparently contem-
plated that the report would be offered into evidence and that the
maker would be subject to direct and cross-examination. This was
thg conclusion of the appellate court in Remling v. Green, 601
S.W.2d 84 (Tex. Civ. App.-Houston [1st Dist.] 1980). The appellate

e court ruled that consideration by the trial court of the social

: study without its admission into evidence, and without the testimony
of its maker, denied the parties contesting the adoption (grand-
parents) the valuable right of cross-examination and the opportunity
to contradict or overcome the statements included. The adoption
decree was therefdore reversed and remanded to the trial court.

However, the Texas Supreme Court reversed the lower court's ruling

(Green v. Remling, 24 Tex.S.Ct.J1. 81, S.W.2d (Tex.

1980)] stating that it was not a reversable error for the trial

court to consider the social study which had been ordered andfiled

pursuant to Sec. 16.031(a). . In the adoption proceeding, the par-
ents' rights have already been terminated. .Thus, the original
contesting party, the parents, with a fundamental right to the
custody of their child, is no longer involved. The parties to the
adoption suit do not possess a right to the custody of the child
requiring the due process protections of the evidentiary require-

ments. S

4. See: "The Psychiatric Expert Witness in the Case of an Emo-
tionally Maltreated Child" and "Social Worker as Witness," video-
tapes and accompanying manuals prepared by the Region VI Resource
Center on Child Abuse and Neglect, The University of Texas at Austin,
School of Social Work, Austin, Texas 78712.

5. See: Robertson, J.L. "photographic Evidence: Standard for
Admissibility in Texas," 42 Texas Bar Journal 3 (March 1979). ‘
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6. Ibid.

7. Prosser, The Law of Torts, Sec. 39-40 (4th ed. 1971); Restate-
ment (Second) of Torts, Sec. 328D (1965). :
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CHAPTER V.
MISCELLANEQUS

A. Indian Child Welfare Act

’

In 1967, the Devil's Lake Sioux Tribe in South Dakota discovered
that as many as one-fourth (1/4) of theirchildren were being removed -
from their parents and placed in non-Indjan families. This revelation ,
resy]ted in many years of-study and politicdl effort culminating in the
eﬁactment by Congress of the "Indian Child Welfare Actlof 1978" (P.L. 95-
608, 92 Stat. 3069, 25 U.S.C. Sec. 1918) on November 8, 1976. The Act is
intended tgﬂprotect=the best interests of Indian children and preserve
the intggrity of Indian fribes by preventing the unwarranted and arbi-
tréry removal of Indian chi]d;en from their families and tribes.' (See <
Appendix B for a copy of the Act and a summary of its major provisions.j )
The new law recognizes that tribes have an important role to play in
decision; involving the placement of Indian children. Under the Act,
Jurisdiction over children residing or domiciled on an Indian reservation -
belongs to the tribal court. In c§ses involving chi]dren‘not residing or®
domiciled on an Indian reservation, the Act provides for the transfer pf
Juri;diction’from the state court to the appropriate tribal court under
¢ertain conditions. Because some tribes are 1;cated in states that have
previously aSserted jurisdiction over legal proceedings on Indian reser- ,
vations, the Interior Department has imposed regulat ons that will enable '
these tribes to reassume jurfsqiction over child custodylmatters [Federal
Register, Vol. 44, p. 45092, July 31, 1979].

In those cases in which the state”court retains jurisdiction, the

«v

ERIC - 91




Act imposes standards of evidence for proceedings involving placement and
termination of parental rights, establishes placement preferences for
Indian children, and encourages plaéement with the extended‘Indian
family. In order to facilitate uniform implementation of the Act, the
Interior Department has issued "Guidelines for State Courts :'Indian

Child Custody Proceed}ngs“ [Federal Register, Vol. 44, p. 67584, November

26, 1979]. These "Guidelines" are not binding on state courts but are

N

intended to provide the views of the Interior Department regarding the

operation of the Act.

B. Texas Family Code, Title 4, Protection of the Family

The 66th Legislature added a new Title 4, Protection of the Fémi]y,
to the Fgmi]y Code (see Appendix C). It attempts to créafe a TegiSlative‘
remedy to the problem of family vio]encé. According to the provisions of
the new Title, violence between family memSers or members of the samé
| househo]dmmay be enjoined by a proteptive arder of.a district-or county “

court.
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%%31 The Medical Witness: Unit 14. Film: 35 min./color.
Eg;ai1ability: Region VI Resource Center on Child Abuse and Neglect,
he University of Texas at Austin, 2609 University Avenue, Austin,

Texas 78712. #49-4.

Region VI Resource Center on Child Abuse and Neglect. Dallas-Fort Worth,
Mental Health Association Conference on Child Abuse and Neglect:
Judge James Delaney. (1976). Videotape: 30 min./color. (#18).

The Psgchiatric Expert in the Case of an Emotionally Maltreated
Child. (1978). Videocassette: 3/4"/45 min. (manual in progress).
(436). .

The Social Worker as a Witness. (1976). Videotape: 55 min./color.
(manual available). -(#40).

‘ Availability: Region VI Resource Center on Child Abuse and Neglect,
The University of Texas at Austin, 2609 University Avenue, Austin,
|
|

Texas 78712.

Y

Texas Department of Human Resources, Child Advocacy Resources Expansion
Project. The Psychiatric Expert in the Case of an Emotionally.
Maltreated ChiTd. (1978). )
AvailabiTity: Region VI Resource Centér on Child Abuse and Neglect,
' The University of Texas at Austin, 2609 University Avenue, Austin,
Texas 78712. °Film: 45 min. Price: $60.00 for 1/2" videotape;
$80.00 for 3/4" videocassette. : :

B ,  University of Wisconsin Center for Social Service. Legal Training For
Child Welfare Workers.:(1975).

AvailabiTity: Uniyersity of Wisconsin Extension, 610 Langdon Street,
Madison, Wiscons#h 53706. Videocassettes and manuals. (Code #7P-010).

Price: manual, no charge. 1()5




National Legal Resource Centér for Child Advocacy and Protection

The National Legal Resource Center for Child Advocacy and Protec-
tion, located in Washington, D. C., is a program of the Young Lawyers
Division of the American Bar Association. Services of the Resource
Center are available to'provide technical assistance to child represen-
tation projects. Where the staff is unable to respond directly to a,
request for information or assistance, it will.at least be able to iden-
tify other helpful sources. ) "

Publication List

The following materials are available from NLRC-CA?.

Newsletter

Legal Response: Child Advocacy and Protection (Covers legal aspects
of child abuse and neglect, recent court cases, new and pending
legislation, etc.) - FREE.

Book

Advocafing for Children in the Courts: An ABA National Institute
Manyal. 547 pages - $21.00.

Other Materials

Access to Child Protective Records: A Basic Guide to the Law and
Policy (Covers issues related to confidentiality and privacy of
welfare records) - $3.00.

The Child Abuse Legal Representation Project: Suggestioa§ for Effec-
tive Implementation (Describes how to start a rogram to represent
children im child protective court proceedingsg - $2.00.

Special Education Advocacy for the Maltreated Child (Describes how
to use state and federal law to obtain services for the handicapped
child) - $2.00.

E

National Directory of Programs Providing Court Representation to
Abused and Neglected Children - FREE.

Represehting Children and Parents in Abuse and Neglect Cases (Suggests
a proper role for counsel in child protective proceedings as well as
case strategies) - $1.00.

Periodic Judicial Review of Children in Foster Care Issues Related

3o Effective Implementation - $1.00.
)

Child Sexual Abuse: Legal Issues and Approaches - $3.00.
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To order any of the above publications, please send a check or mone

Y
order for desired materials, made payable to the NATIONAL LEGAL RESOURCE
CENTER FOR CHILD ADVOCACY AND PROTECTION, 1800 M Street, N.W., 2nd Floor
South, Washington, D.C. 20036. ’




APPENDIX A

REVIEW OF CHILDREN IN PLACEMENT,
COMMENTARY ON TITLE 2, CHAPTER 18, TEXAS FAMILY CODE
BY JUDGE ENRIQUE PENA
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November 15, .1979
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FOREWORD

"Many of the more than 500,000 children in the U. S. foster care
system could be returned to their biologhca1 oarentsﬁor'freed for
adoption into permanent loving homes. Yet the sad fact is that too many
of these children spend substantia1‘portions of thetr childhoods ih

- temporary care - by defamlt. This can be traced to a widespread lack of .
effective tightly monitored case management by the courts and social services
agencies responsib1e for these chi1oreh;1“

"Children placed out of their homes are not only likely to be cut off
from families, but also abandoned psycho1og1ca11y and sometimes literally by
the public systems that assume responsibility for "them. They are, in effect,
ch11dren in double jeopardy. 2n

In 1973, the National Council of Juven11e and Fam7T§rCourt Judges became
concerned with the prob1em of children 1n foster or institutional care be1ng
lost in the.vast. system .and adopted a resolution -- this benchmark resolution
va the National Council gave unified support to a role that an increasing
number of juvenile and family court judges across the country have been
playing for some ,time -- that of active advocate for children.

These'eonCerned Jjudges were aware that childhood is timelimited, and.too
often over by the time bureaucratic wheels get around to turning. Because of

this, they realized that to'make permanency of home 1ife tru1y a special
target for every child it is crucial foh courts and social agencies to
formulate and adhere to a plan -- complete with timetab]e -- for each[ehi1d in
- care. The goal should be to restome the‘chi1d to biological parents, or,

if that is not feasible within"a reasonable amount of time, to consider

terminating parental rights and placing the child for adoption.
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CONCERN FOR CHILDREN IN PLACEMENT
(Sec. 18.01 - 18.05, Title 2, Family Code)

1. HOW DID THE CASE COME BEFORE THE COURT?

A. Suit affect1ng parent-child re]at1onsh1p OR an affidavit of
relinquishment where DHR is managing conservator.
(Continuing jurisdiction.)

Sec. 18.01 (a). In a suit affecting the

parent-child relationship in which the

Texas Department of Human Resources has

been named by the court or in an affidavit of

relinquishment of parental rights as the

managing conservator of a child, the court

shall hold a hearing to review the conserva-

torship appointment and the placement of the -
child by the department in foster home care,

group home care, or institutional care.

B. Parent voluntarily relinquishes custody to DHR, petition must be filed
. .. within 60 days.

B
Sec. 18.02(a). If a person, managing conservator, or
guardian of the person of a child who is not subject
to the continuing jurisdiction of a court under this
title voluntarily agrees to surrender the custody,
care, or control of a child to the Texas Department of
Human Reseurces, the department,.not later than 60 days
after taking pogsession of or exercising control of
the child, shall file a-suit affect1ng the parent-child

re]at1o;§hrp'Uhder this title, establishing a court of
continuing jurisdiction for the child, and requesting

a review of the placement of the child in foster home
care, group home care, or institutional care.

C. A hearing must be held no sooner than 5-1/2 months, no later
than 7 months from date of last hearing OR from date DHR took
possession.

Sec. 18.01(b). The hearing shall be held not earlier .

than five and one-half months and not later than seven

months after the date of the last hearing in i.e suit <

unless, for good cause shown by any party, an ear11er )

hearing is appraved by the court. - - .
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Sec. 18.02(d). The hearing shall be held not earlier
than five and one-half months and not later than seven
months after the date that the department took possession
of or exercise control over the child unless, for good
cause shown by any party, an earlier hearing is approved
by the court.

II. WHO ARE PROPER PARTIES?
A. Following persons are entitled to service of citation:

Managing conservator

Possessory conservator

Persons, if any, having access to child

Persons, if any, required to support child
Guardian of person and/or estate of child

Each parent whose rights have not been terminated
Alleged father or probable father, unless waiver
of interest executed or unknown

P Ve Ve Ve WP P
SNOOTESE W N —
e e e N e N N

8) 'DHR
9) Foster parent
(10) Any other person or agency having an interest of
child
Sec. 18.02(c). In addition to those persons 1#sted
in Section 11.09(a) of this code as entitled to
service of citation in a suit affecting the parent-
child relationship, a person listed in Section 18.03
1 . of this code is entitled to service of citation.

Sec. 18.03. The following persons are entitled to at
g i least 10 days' notice of a hearing to review a child
placement and are entitled to present ev1dence and be
. heard at the hearing:
(1) the Texas Department of Human Resources
(2) the foster parent or director of the group
home or institution where the child is res1d1ng
(3) each parent of the child
(4) the managing conservator or guard1an of the
person of the child, and
(5) any other person or agency named by the court’
to have an intexest in the welfare of the child

ITI. ~NATURE OF HEARING

A. Statute does not prescribe the manner in which hear1ng is to be'

Sonducted. : -
* 4
(1) Issues: N . )
. . {a) Formal vs. informal.

b) Burden of proof: Parent or State?
(c) Are all necessary parties present?
(d) Do all parties understand nature of proceedings?
(e) Counsel necessary?
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(f) 1Is child adequately represented?

(g) If necessary parties not present, what efforts
have been made to give them adequate notice?

(h) If parents not present, what attempts to locate
have been made with due diligence?

(i) Is detailed testimony necessary?

(j) Do parties have right to confront and cross-
examine witnesses?

(k) Are authors of evaluative and progress reports
available for cross-examination? .
(1) Have parties had a reasonable opportunity to
present evidence?

(m) Are parents entitled to see agency's progress
report prior to hearing?

n) What was original case plan?

o) Do progress reports since initial disposition
sholw improvement of conditions and cooperation by

" parents?
v (p). Has agency provided services it agreed to 4

proyide?

(q) Has agency properly evaluated the current
situation? *

(r) Are agency's recommendations consistent with
progress report evaluations?

(s) Has agency shown that continued out-of-home
placement necessary?

(t) If restoration not possibte, are other options
available?

(u) Is child's attendance required?

Sec. 18.05. The Court in its discretion may
dispense with the attendance of the child at a
placement review hearing.

(2) Prevalent factors leading to abuse and neglect?

( Marital discord
( Discord in family re]at1onsh1ps
( Divorce

Alcohol addiction

Physical illness —

- Mental problems ,
Emotional problems ° ‘
Sexual dysfunction
Economic pressures$
Lack of parenting skills
Negative parental reactions to the:

K. =TT DDA O O
e M M e e S N e e e e

P~ P~ P S

1. Physically handicapped child . .
2. Emotionally disturbed child
3. Adopted child
4. Child who exhibits anti-social behavior .
5. Child who doesn't fulfill parental "expectations
6. Adolescence’
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(3)

(4)

(5)

Questioning the agency

(a) Relationship between child and parents? -

(b; Relationship between spouses? .

(c) Changes that must occur before child can be
restored?

(d) What can agency do to resolve problem?

(e) What services are being provided?

(f) How will services help parent?

59) How will services help child?

h) Are parents participating and cooperating?
(i) Is time-table in case plan realistic?

(j) Is visitation being encouraged? °

(k) Is visitation to be increased?

(1) Are parents achieving goals and objectives in
are plan?

(m) What specific services is agency providing?
(n) Effect of services on problems?

(o) Are there any services agency cannot provide?.
(p) Are goals and objectives of case plan still
viable? ' ‘

(q) What changes, if any, are necessary?

c

Questioning the foster:parent

) Are foster parents aware of case plan?

) Were they consulted in the preparation of case plan?
; Is child receiving services prescribed in case plan?
Are other services required? If so, what other services?
) Is time-table of case plan realistic? -

) Does parental visitation upset child?

) Where do visits take place?

) Should they be changed?

) Is agency participating and cooperating with foster
rents? '

) Suggestions? .

Questioning the child

a) Is child gﬂﬁre of goals and objectives of case plan?
b) Aware of-tesponsibilities under case plan?-

(c) Visitation with parents appropriate?

(d) If not, changes?

(e) Are services adequate? .

(f) If not, what other services are required?

Questioning the guardian/attorney ad litem

za) Did you participate in formulation of case plan?
b) Is time-table realistic? ‘

(c) Should child be restored to parents?

(d) 1s agency providing services under case plan?
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V.

VI.

RETURN OF CHILD

A. If DHR returns child to parent; court must be advised. No
review if ¢child with parent.

Sec. 18.04(d). If the Texas Department of
Human Resources returns a child to a parent
for custody, care, or control, the depart-
ment shall notify the court having continu-
ing jurisdiction of the suit of the depart-
ment's action and so long as the child
remains under the custody, care, or control
of the parent, no review of that placement

o 1S required under this chapteh.

B. If child returned to parent and DHR resumes custody, court
must be notified.

Sec. 18.04(b). If a child has been re-
turned to a parent and if the depart-
ment resumes the custody, care or
control of the child or designates

any person other than a parent to

have the custody, care, or control of
the child, the department shall notify
the .court of its action.

C. If DHR resumes custody within three months after returning
child to parent, period of parental custody shall not be
considered in determining date of next review hearing.

Sec. 18.04(c). If the department resumes
. the custody, care, or control of the
child or designates a person other than
a parent to have the custody, care, or
control of the child within three months
after returning the child to a parent,
the period that that child was under the
custody, care, or control of his or her
parent shall not be considered in de-
termining the date for the next ptace-
ment review hearing.

QUICK CHECK-LIST
A. PRIOR TO DATE OF HEARING:

{1) Court should require agency workers to submit
to court a report:

(a) Indicating services offered to parents
and child.

Eb Impact of such services.

c¢) Outlining dispositional recommendations.
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%

(e) Are additional services necessary? -
(f) Are parents cooperating with agency? Foster parents?
With you? : .
(@) Are parents participating in goals and objectives
of case plan? .

(h) 1Is visitation of child with parents adequate?

(i) Should visitation be increased? Decreased?

(j) Suggestions?

Iv. DISPQSITIONS

Best interest of child is paramount.

Sec. 18.06. At the conclusion of a
placement review hearing under this
chapter, the court in accordance
with the best interest of the child,
may order:

- The court may order:

B

1
§2 Return child to parents .
3) Order DHR to file suit to terminate parental rights,-
for permanent placement or adoption
(4) Parental rights terminated, pTace child for
adoption ‘
‘(5) DHR to provide services to prgserve family unit

; Continue placement

Sec.'18.06(1)\(5). (1) that the foster
care, group hoe care, or institutional
care be continded; (2) that the child

be returned to ®is or her parent or
guardian; (3) if the child has been
placed with the [exas Department of
Human Resources upder a voluntary
agreement, that the department institute
further proceedin?s to appoint the de-
partment as managikg conservator or to
terminate parental Yights in order to
provide permanent placement for the
child or to make thé child available

for "adoption; (4) if the parental rights
of the child have already been termina-
ted or the department has custody, care,
and control of the child under an affi-
davit of relinquishment of parental
rights naming the department as manag-
ing conservator, that the department
attempt to place the child for adoption;
or (5) the Texas Department of Human
Resources to provide services to en-
sure that every effort has been made to
enable the parents to provide a family
for their own children. .
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(2) 'Court should require agency workers to inform the
court if they are unahle to provide services.

(a) The agency or court should provide a
mechanism to receive complaints from
parents and/or child who feels services
are not being provided.

(3) Copies should bé furnished to all parties and their
counsel. ’ :

(4) whethér proper parties have been served/notified.
AT EACH REVIEW HEARING COURT SHOULD DETERMINE WHPTHER:

(1) Suit affecting parent-child relationship, DHR,
Managing Conservator.

(2) Affidavit of Relinquishment, DHR, Managing
Conservator. A

(3) Voluntary relinquishment of custody,
(4) To follow procedures set out in paragraph III.
AFTER REVIEW HEARING COURT SHOULD DETERMINE IF:
1) Child should be returned home, if:
a) Best interest tests met.
b) NEW CONCEPT; Test for return home as
that for removal.

(2) Child cannot be returned home, and parental rights
not terminated, court should determine:

(a) What services have been provided for

parents.
(b) What services have been afforded to
parents. . .
(c) . Whether parents satisfied with seryices
offered.

) Extent of parental visitation.
) Whether agency is satisfied with parents
cooperation. .
(f) Whether additional services are need~d
)

(
N

™ Aa

to facilitate return of child.:

(g When return of child be expected.

(3) Termination of parent rights
(a) Grounds -- Sec. 15.02, Title 2.

(b) IJA/ABA Standards for Termination of
Parental Rights.
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For child under three (3) at time
of placement, court should order

termination after child in place-
mgxg for six (6) months, unless

exception. .

For child under three (3) at time
of placement, court should order
termination after ¢child in place-
ment one (1) year, unless at six
(6) months review hearing court
finds parents have failed to main-
tain contact with ¢hild during
previous six (6) manths, unless
exception.

Exceptions:
. o
a. Because of closeness of parent-
child relationship, termination
~detrimental tq;child.
b. Child placed w¥§
" does not wish to adopt.

c. Child needs special treatment.

d. Permanent family placement is
unavailable.

-e. Child over ten (10) objects to
termination.

e
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IN THE DISTRICT COURT OF COUNTY, TEXAS .

JUDICIAL DISTRICT .
IN THE MATTER OF: ) )
) NO.
\ |
. REVIEW HEARING ORDER _ .

THIS MATTER having come for a review hearing on the
day of - ‘ , 19 ; present for the hearing-were: ( ) mother;
( { mother”s attorney; T )] father; ( ) father's attorney; ( ) child;
( ) guardian or attorney ad litem for child; ( ) DHR case worker" :
y () Assistant County/District Attorney; -
() Other: . i

The court having reviewed the files and records herein, and being
fully advised in the premises, now makes the following:

ORDER:

1. That ( ) foster care; ( ) group home care; ( ) institutional
care be continued. :

2. That the child be retugned to ( ) his/her parent(s); ( ) his/
~her guardian. o

3.  That ( ) DHR institute further proceedings to_dppoint DHR as
managing conservator;, ( ) that.DHR institute further proceedings to
terminate parental rights in order to provide permanent placement for
child or make child.available for adoption.

4. That ( ) DHR attempt to place child for adoption.

L d

5. That DHR provide the following services to insure that every
effort has been made to enable the parents to provide a family for
their own child: .

THE COURT FINDS THE FOLLOWING: _ .

1. 7That there has been no visitation between parent and child.

-

2. That visitation has been ( ) frequent; ( ) infrequent. -

3. That the infrequency or lack of visitatién ‘is a result of:

~

e

]

4 @DHR () is () is not satisfied with the cooperatiag
given it by ghe parents.
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L d

5. _That the parent () is { ) is not satisfied with the services
provided by DHR. '

6. . That the following additional services are required and should
be provided to  the parents: ' .

8. That the child is expected to be returned home on approxi-
mately '

( ) Thecourt advised the parents that termination of parental rights
may be ordered at the next review hearing if child is not returned
home.

-

" 'FURTHER ORDERS OF THE COURT:

DATED THIS day of P 19

’ ' JUDGE ..

COPY RECEIVED:

T Assistant County/District
Attorney
( ) DHR Caseworker

T 7V Mother; or
( ) Mother's Attorney

Father; or
Father!s Attorney-

T Guardian or Attthey N
Ad Litem for Child 120 .

\
() Other .\
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92 STAT. 3070

43 USC 1606.

43 USC 1602.

PUBLIC LAW 95-608—NOV 8, 1978

(ii) “termination of parental rights” which ghall mean any
action resulting in the termination of the parent-child
relationship; _ .

(iii) “%mdoptxve plgéement” which shall mean th(:!em-

m Indian child in a foster home or
ination of parental rights, but prior
to or in lieu of adopgive placement; and .

(iv) “adoptive placenient” which shall mean the permanent.
placament of an Indun child for adoption, including any action
resulting in a finsl decree of adoption.

Such term or terms shall not include a plac¢ment besed upon an
act which, if committed by an adult. would be deemed & crime or”
upon an award, in a divorce proceeding, of custody to one gf the
parents. . oy

(2) “extended family member” shall be as defired by the law or’
ciistom of the Indian child’s'tribe or. in the absence of such law
or custom, shall be a person who has reached the age of eight-
een and who is the Indian child’s grandparent, aunt or uncle,
brother or sister, brother-1n-law or sister-in-law, niece or nephew,
first or second cousin, or stepparent : '

(3) “Indian" means any person who is & member of an Indian
tribe, or who is an Alaska Native and a member of a Regional
Cérporation as defined in section 7 of the Alaska. Native Claims
Setrt?:ment Act (85 Stat. 688, 689) ; ot

14) “Indian child” means any unmarried person who is under
age sighteen and is either (a) a member of an Indian tribe or (b)
is eligible for membership in an Indian tribe and is the biological
child of a niember of an Indian tribe:

(5) *“Indian child's tribe” means (8) the Indian tribe in which
an Indian child is a member. or eligible for membership or (b).
in the case of an Indian child who 15 a member of or eligible for .
membership in more than one tribe, the Indian tribe with whic)
the Indian child has the more significant contacts:

(6) “Indian custodian” means any Imtlian person who has legal

custody of an Indian child under tribal law or custom or under

State law or to whom temporary physical care. custody, and con-
trol has been transferred by the parent of suchyhild :

(7) “Indian orgnnizution"”iesls any up, association.
gtrtneruhip, corporation, or other le -&gam wned or controlled

y Indians, or a majority of whose membeTs are Indians;

(8) “Indian tribe” means any Indian tribe, band, nation. or
other organized group or community of Indians recognized as
eligible for the services provided to Indians by the Secretary
because of their status as Indians, including any Alaska Native
village as defined in section 3(c) of the Alaska Native Claims
Settlemnent Act (85 Stat. 688,/889), as amended; ;. .

(9) “parent” means any bidlogical parent or parerfts of an”
Indian child or any Indian person who has\lawfully adopted an
Indian child, including adoptions under tribil law or custom. It
does not include the unwed father where pstégnity has not been
acinowledged or established; .

(10) “reservation” means Indian country as defined in section
1151 of title 18."United States Code and any lands, not covered
under such section, titls to which is either held by the United
States in trust for the benefit of any Indian tribe or individual or
held by anv Irdian tribe or individual subject to a restriction by
the United States against alienation ; .
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PUBLIC LAW 95-608—NOV. 8, 1978
Public Law 95-608 ]

95th Congress ° '

: : : An Act
Ty establish standards for the placement of Indian children in foster or adoptive
. homes, to prevelgt the breakup of lvndu‘n families, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United. States of America in Congress assembled, That this Act may
be cited as the “Indian Child Welfare Act of 1978".

Sec. 2. Recognizing the special relationship between the United
States and the Indian tribes and their members and the Federal
responsioility to Indian people, the Congress finds—

(1) that clause 3, section'B, article I.of the United States Con-
sstitution provides that “The Conﬁess shall have Power * * * To
regulate Commerce * * * with Indian tribes” and, through this

92 STAT. 3069

H

(S. 1214}

Indian Child
Welfare Act of
1978.

25 USC 1901

note. ,
25 USC 1901.

and other constitutional authority, Congress has plenary power .

over Indian affairs;

(2) that Congress, through statutes, treaties; and the general
course of dealing with Indian tribes, has assumed the responsi-
bility for the protection and preservation of Indian tribes and
their resources; - : ‘ .

(3) that there is no resource that is more vital to the continyed
existence and integrity of Indian tribes than their children and
that the United States has a direct interest, as trustee. in protect-
ing Indian children who are members of:or are eligible for meém-
bership in an Indian tribe; _ . : >

(4) that an alarmingly high percentage of Indian Tamilies are
broken up by the removal, often unwarranted. of their children
from them by nontribal public and private agencies and that an
alarmingly high percentage of such children are placed in non-
Indian foster and adoptive homes and:institutions; and

5) that the States, exercising their recognized jurisdiction over
Indian child custody proceedings through administrative and
judicial bodies, have often failed to recognize the essential tribal

“relations of Indian people and the éultural and social standards
prevailing in Indian communijties and families.

Sec. 3. The Congress hereby declares that it is the policy of this

"Nation to protect the best interests of Indian children and to promote
the stability and securi;y of Indian tribes and families by the estab-
lishment of minimum Federal standards for the removal of Indian
children from their families and the ﬂplacement of such children in
fglster or a%o tive horges w?ich will reflect the unique gglues of Indian
‘culture, and by providing for assistance to-¥adjan tribes in the opera-
tion of child and family service progtlms.u"hdk*d pe
Skc. 4. For the purposes of this Act, except as may be specifically
provided gtherwise, the term— .
(1) “child custody proceeding” shall mean and include—-
(i) “foster, care placement” which shall mean any action
removingan Indian child from its parent or Indian custodian
. for temporary placement in a foster home or institution or

the home of a guardian or conservator where the: parent or

Indisn custodian “cannot have the child returned .pon
'.demand, but where parental rights have not been terminat.d;

N
-

s
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92 STAT. 3072 PUBLIC LAW 95-608—NQV. 8, 1978

a

ahall&:omptly notify the Secretary upon appointment of counsel. and
the retary, upon certification of the presiding judge, shall pay
- reasonable fees and exfpense§ out of funds wiich may be appropriated ~ . .

, pursuant to the Act of November 2, 1921 (42 Stat. 208; 25 U.S.C.13).

“ v " (¢) Each party to a foster care placement or termination of parental

rights proceeding under State law involving an Indian child shall have

the right to examine all reports or other decuments filed with"the court

upon which any decision with respect to such action may be based.

. (d) Any party seeking to effect a foster care placement of, or termi-
.. » nation of parental rights to, an Indian child under State.aw shall
R o " /satisfy the court that active efforts have been made to provide remedial
services and rehabilitative programs designed to prevent the breakup

of the Indian family and that these efforts have proved unsuccessful. <.

{e) No fcster care placement may be ordered in such proceeding in
the absence of a determination, supported by cléar and convincing
evidence, including testimony of qualified expert witnesses, that the
continued custody of the child by the parent or Indian custodian is
likely to result in serious emotional or physical damage to the child.

) . (f) No termination of parental.rights may be ordered in such
roceeding in the absence of a determination. supported by evidence -
yond a reasonable doubt, including testimony of qualified expert ‘
witnesses, that the continued custody of the child by the parent or

b Ihdian custodian is likely to result In serious emotional or physical ,
damags to the child. - - b v .
. Parentab rights, Skc. 103. (a) Where any parent or Indian custodian yoluntarily |
© Wvoluntary consents to a foster care placement or to termination of parental rights. -
terminaion, such consent shall not be valid unless executed in writing and recorded .
ZS’KSC, 1913.  pefore a judge 6f 2 court of competent jurisdiction and accompanied by ’ .
oo N the presiding judge’s certificate that the terms and consequences of the f

consent were fully explained in detail and were fully understood by |
the parent or Indian custodian. The court shall also certify that either - . ‘
the i)nrent or Indian custodian fully understood the explanation in ., : T
English or that it was interpreted into a language that the parent or ' ' ‘
! Indian custodian understéog. Any consent given prior to. or within
- ten days after. birth of the Indian child shall not be valid. ,
' . {b) Any parent or Indian custodian may withdraw consent to a
foster care placement under State law at any time and. upon such
withdrawsl, the child shall be returned to the parent or Indian
custodian. .
(¢) In any voluntary proceeding for termination of parental rights
to. or adoptive placement of, an In%ian child. the consent of the parent
may be withdrawn for any reason at any time prior to the entry of a
2 final decree of termination or adoption, as the case may be. and the
’ child shall be returned to the parent. )
(d) After the entry of a final decree of adoption of an Indian child
.in any State court, the parent may withdraw consent thereto upon the
grounds that consent was obtained through fraud or duress and ma
petition the court to vacate such decree. Upon a finding that suc
consent was obtained through fraud or duress, the court shall vacate
such decree and return the child to the parent. Nq adoption which .
has been effective for at least two years may be invalidated under the
rronsions of this subsection unless otherwise permitted under State .
A .

w. y
25 USC 1914, Szc. 104. Any Indian child who is the subject of any action for foster
re pPlacement or termination of parental rights under State law, any

parent or Indian custodian m whose custody such child was

: removed, and the Indian child’s tribe may petition any court of com-
\ ! )’“ ] ) ) B A .
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11) “Secretary” means the Secretary of the Interior; and ‘ A
‘ {12; “u*ib‘luel;yurt” means s court with jurisdiction over child
- custody proceedings and which is either a Court of Indisn
Offenses, a court established and operated uider the code or .
custom of an Indian tribe, or any other istrative body of a
tribe which is vested with authority over child custedy - p
proceedings. ¢ -

TITLE I—CHILD CUSTODY PROCEEDINGS

- Skc. 101. (a) An Indian tribe shall have jurisdiction exclusive as to Indian tribes,
any State over any child custody proceeding involving an Indian child exclusive
who resides or is domiciled within the reservation of such tribe, except i“ﬂ,'d‘“"’? over
where such jurisdiction is otherwise vested in the State by existing ud:: child
Federal law. Where an Indian child is a ward of a tribal court, the custody
Indian tribe shall retain exclusive jurisdiction, notwithstanding the 5?735‘&:1'1%’11.
residence or domicile of the child. _ o . .

(b) In any State court Proceeding for the foster care placement of,
or termination of parental rights to, an Indian child not domiciled or
residing within the reservation of the Indian child’s tribe, the court, in
the absence of good cause to the contrary, shall transfer such proceed-
ing to the jurisdiction of the tribe, absent objection by either parent,
upon the petition of either parent or the Indian custodian or the
Indian child’s tribe : Provided, That such transfer shall be subject to,
declination by the tribal court of such tribe. . :
(c) In any State court proceeding for the foster care dplacement of,
or termination of parental rights to, an Indian child, the Indian
. custodian of the child and the Indian child’s tribe shall have a right to
intervene at any point in the proceeding. . «
(d) The United States, every State, every territory or possession of
- . the United States, and every Indian tribe shall give full faith and -
* credit to the public acts, records, and judicial proceedings of any
Indian tribe applicable to Indian child custody proceedings to the
same extent that such entities give full faith and credit to the public ' ’
acts, records, and judicial proceedings of any other entity.
Sec. 102. (a) In any involuntary proceeding in a State court, where Foster care
the court knows or has reason to know that an Indian child is involved, placement, court
the party seeking the foster care placement of, or termination of gfw"di"s'-
. parental rights to, an Indian child shall notify the parent or Indian 25 USC 1912.
. : custodian and the Indian child’s tribe, by registered mail with return
. receipt requested, of the pending proceedi and of their right of '
intervention. If the identity or location ?)?sthe parent or Indian
custodian and the tribe cannot be determined, such notice shall be given
to the Secretary in like manner, who shall have fifteen days after
receipt to provide the requisite notice to the parent or Indian custodian -
and the tribe. No foster care placement or termination of parental .
rights proceeding shall be held until at least ten days after receipt of -
notice by the parent or Indian custodian and the tribe or the Secretary: .
Provided, That the parent or Indian custodian or the tribe shall, upon '
request, be granted up to twenty additional days to prepare for such -
proceeding. R :
(II;) In any case 1n which the court determines indigency, the parent
or Indian custodian shall have the right to court-ap%ointed counsel in
any removal, placement, or termination proceeding. The court may, in '
its discretion, appoint counsel for the child upon a finding that such -
appointment is In the best interest of the child. Where State law makes
no provision for appointment of counsel in such proceedings, the court

e
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the court which entered the final decree shall inform such individual
of the tribal affiliation, if any. of the individual’s biological parents
and provide such other information as may be necessary to protect
any rights flowing from the individual's tribal relati i
Reassumption, xc. 108. (a) Any Indian tribe which became subject to State juris- -
jurisdiction over - diction pursuant to the rovisions of the Act of August 15, 1953 (67
child custody Stat. 588), as amended by title IV of the .\ct of April 11, 1968 (82
ms'g"igm Stat. 73, 78), or pursuant to any other Federal law, may reassume
13 USC prec. jurisdiction over chilil cistody proceedings. Before any. Indian tribe
1181 m&_ ’ may reassume jurisdiction over ndian child custody proceedings, such
25 USC 1321. tribe shall present to the Secretary for approval a petition to reassume
28 USC 1360 such jurisdiction” which includes & suitable plan to exercise such
sote. jurisdiction. \ :
(b) (1) In considering the petition and fensibility of the plan of a
t;‘libe under subsection (&), the Secretary may consider, among other
things: .

. (i) whether or not the tribe maintains a membership roll or
alternative provision for clearly- identifying the persons who
will be affected by the reassumption of jurisdiction by the tribe;

(ii) the size of the reservation or former reservation area-which
will be affected by retrocession and reassumption’ of jurisdiction
by the tribe: : ’ .

(iii) the population base of the tribe, or distribution of the
poguln.t,ion in homogencous communities or geographic areus:
an

(iv) the feasibility of the plan in cases of multitribal occupa-
tion of a single reservation or geographic area.

(2) In those cases where the Secretary determines that the jurisdic-
tional provisions of section 101(a) of this Act are not feasible. he is
authorized to accept partial retrocession which will enable tribes
to exercise referral jurisdiction as provided in section 101(b) of this
Act. or, where appropriate. will allow them to exercise exclusive juris-
: diction as provided in section 101(a)} over limited community or geo-
. graphic areas without regard for the reservation status of the ares

affected. .

(¢) If the Secretarv approves any petition under subsection (a).
the Secretary shall publisl‘: notice of such npproval in the Federal
Register and shall notify the atfected State or States of such approval.
The Indian tribe concerned shall reassume jurisdiction sixtly days after
publication in the Federal Register of notice of approval. If the Secre-
tary disapproves any petition under subsection (a), the Secretary shall
provide such technical assistance as may be necessary to enable the
tribe to correct any deficiency which the Secretary identified as a cause
for disapproval. ' ' :

* (d) Assumption of jurisdiction under this section shall not affect
any action or proceeding over which a court has already assumed juris-
diction, escept as may be provided pursuant to any agreement under

: section 109 of this Act. ’
States and Indian  SEC. 108, (a) States and Indian tribes are authorized to enter into
tribes, agreements with each other resiecting care and custody of Indian
mests. . children and jurisdiction over child custody proceedings, including
25USC1919.  ggreements which may provide for orderly transfer of jurisdiction on
a case-by-case basis and agreements which provide }or concurrent
jurisdiction between States and Indian tribes.

(b) Such agreements may be revoked by either party upon one

htindred and eighty days’ written ndtice to the other party. Such
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petent jurisdiction to invalidate such action upon a showing that such
action violated any provision of sections 101. 102, and 108 of this Act.
' Sec. 105. (a) In any ldolirtive placement of an Indian child under ‘Adoptive
. State law. a preference shall be given. in the absence of good cause plscement of
to the contrary, to a placement with (1) a member of the child’s indisn children.
extended family; (2) other members of the Indian child’s tribe; or 25 USC 1915.
(8) other Indian families. N
(b) Any child accepted for foster care or preadeptive placement .
shall be placed in the least restrictive setting which most approximates
a family and in which his special needs. if any, may be met. The child
shall also be placed within reasonable proximity to his or her home,
taking into account any special needs of the child. In any foster care
or preadoptive placement. a preference shall be given, in the absence )
of good cause to the contrary. to a placement with—
(i) & member of the Indian child’s extended family;
(i1) a foster home licensed, approved, or specified by the Indian -
child’s tribe; :
(iii) an Indian foster home licensed or approved by an author-*
ized non-Indian licensing autlrority ; or ] o
(1v) an institution for children approved by an Indian tribe
or operated by an Indian organization which lias a program suit-
able to meet the Indian child’sneeds, °
(c) In the case of a gllcement under subsection (a) or (b) of this e
section, if the Indian child’s tribe shall establish a different order of
preference by resolution. the agency or court effecting the placement
shall follow such order so long as the placement is the least restrictive . -
setting appropriate to the particular needs of the child, as provided in .
subsection (b) of this section. Where upp::;nlte, the preference of
the Indian child or parent shall be considered : Provided, That where -
a consenting parent evidences a desire for anonymity, the court or
agency shall give weight to such desire in applying the preferences. -
) (d) The standards to be applied in meeting the preference require-
. ments of this section shall be the prevailing social and cultural stand-
ards of the Indian community in which the parent or extended family
resides or with which the parent or extended family members maintain
. social and cultural ties. '
(e) A record of each such placement, under State law, Indian
child shall be maintained by the State in which the placegient was ,
made. evidencing the efforts to comply with the order of preference
specified in this section. Such record shall be made available at any
time upon the req{lest of the Secretary or the Indian child’s tribe,
Sec. 106. (a) Notwithstanding State law to the contrary, when- Petition, retumn of
ever a final decree of adoption of an Indian child has been vacated or custody.
- set aside or the adoptive parents voluntarily consent to the termination 25 USC 1916.
of their parental rights to the child, a biological glrent or prior Indian
custodian may petition for return of custody and the court shall grant
such pe#Bion unless there is a showing, in a proceeding subject to the
provisions of section 102 of this Act, that such return of custody is . -
not in the best interests of the child.
(b) Whenever an Indian child is removed from a foster care home Removal from
or institution for the purpose of further foster care, preadoptive, or foster cars bome.
adoptive placement, such placement shall be in accordance with the
garpnnom of this Act, except in the case where an Indian child is
ing returned to the lpu-ent or Indian custodian from whoes custody
the child was originally removed.
Sro. 107. ggon application by an Indian individual who has reached S USC 1917.
the age of eighteen and who was the subject of an adoptive placament, .
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(3) family assistance, including homemaker and home coun-
selors, day care, u.fberscix
activities, and reapite care;

4) home imrmvement programs; :

5) the employment of professional and other trained person-
nel to assist the tribal court in the disposition of domeetic relations
and child welfare matters; '

36) education and training of Indians, including tribal court
judges and staff, in skills relating to child and family assistance
and service programs;

(7L: subsidy program under which Indian adoptive children
may grovided lupﬁlrt comparable to that for which they would
be eligible as foster children, taking into account the appropriate
St;te standards of support for maintenance and medical needs;
an
(8) guidance, legal representation, and advice to Indian fami-
lies involved in tribal, State, or Federal child custody proceedi

(b) Funds appropriated for use blg the Secretary in accordance with
this section may be utilized as non-Federal matching share in connec-
tion with funds provided under titles IV-B and XX of the Social
Security Act or under any other Federal financial assistance programs
which contribute to the purpose for which such funds are suthorized
to be appropriated for use under this Act. The provision or ibility
of assistance under this Act shall not be a basis for the denial or reduc-
tion of any assistance otherwise authorized under titles IV-B and XX
of the Social Security Act or any other federally assisted program.
For purpoees of qualifying for assistance under a federally assisted
program, licensing or approval of foster or adoptive homes or institu-
tions by an Indian tribe shall be deemed equivajent to licensing or
approval by a State. ' '

£C. 202, The Secretary is also authorized to make ts to Ings
organizations to establish and operate off-reservation Indian child and
family service programs which may include, but are not limitedsto—

(1) o system for regulating, maintaining, and supporti
Indian foster and adoptive homes, including a subsidy p
under which Indian adoptive children m‘aiy ?rbvided supsort
comparable to that for which they would be eligible as Indian
foster children, taking into account the n(ﬁpmprinte State stand-
ards of support for maintenance and medical needs;

(2) the operation and maintenance of facilities and services for
counseling and treatment of Indian families and Indian foster
and adoptive children; : .

ors, day care, afterschool care, and employment, recreational
activities,and ite care; and

f(ii) amily assistance, including homemaker and home coun-’

. (4) guidance, eF.l representation, and advice to Indian fami-
liea involved in child custody proceedings.

*Sgc. 208. (a) In the establishment, operation, and funding of Indian
child and family service programs, both on and off reservation, the
Secretary may enter into ments with the Secretary of Health,
Education, and Welfare, and the latter Secretary is hereby authorized
for such purposes to use funds appropriated for similar programs of
the Depnrtment of Health, Education, and Welfare: Prm'iag‘:l, That
authority to make payments pursuant to such agreements shall be effec-
tive only to the extent and in such amounts as may be provided in
advance by appropriation Acts,
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revocation shall not affect nt:‘{llction or proceeding over which a court
has already, assumed jurisdiction, ess the agreememt provides
. Sec. 110. Where any petitioner in an Indisn child cu:todi onceed Improper
ing before a State court has improperly removed the child from. removal of child
custody of the parent or Indian cuxwffi:.n or has improperly retained from custody.
custody after & visit or other temporary relinquishment of cusbodg, 25 USC 1920.
the court shall decline jurisdiction over such petition and shall forth- :
with return the child to his parent or Indian custodian unless return- . .
ingathe child to his parent or custodian would subject the child to a
substantial and immediate danger or threat of such danger. ) ‘
Sec. 111. In any case where State or Federal law applicable to a 25 USC 1921.
child custody proceeding under State or Federal law provides a
higher standard of protection to the rights of the parent or Indian
custodian of an Indian child than the rights provided under this
title, the State or Federal court shall apply the State or Federal : _
standard. -
o Skc. 112. Nothing in this title shall be construed to prevent the emer- Emergency
gency removal of an Indian child who is a resident of or is domiciled removal of child.
on a reservation, but temporarily located off the reservation, from his 25 USC 1922.
parent or Indian custedian or the emergency placement of such child
in a foster home or institution, under applicable State law, in order
to prevent imminent physical damage or harm to the child. The State
authority, official, or agency involved shall insure that the emergency
removal or placement terminates immediately when such removal -
or placement is no longer necessary to prevent imminent physical
. - damage or harm to child and shall expeditiously initiate a child
custody proceeding sukject to the provisions of this title, transfer
the child to the jurisdictqn of the appropriate Indian tribe, or restore
the child to the parent onIndian cugtodian, as may be appropriate.
Sec. 113. None of the provisions of this title, except sections 101(a), Effective dats. .
108, and 109, shall affect a p Ing under State law for foster care 25 USC 1923.
placement, termination of parental rights, preadoptive placement, or
adoptive placement which was initiated or completed prior to one
hundred and eighty days after the enactment of this Act, but shall
apply to any sugeequent. proceeding in the same matter or su uent
proceedings affecting the custody or placement of the same child.

v " TITLE II—INDIAN CHILD AND FAMILY PROGRAMS

Sec. 201. (a) The Secretary is authorized to make grants to Indian 25 USC 1931.
tribes and organizations in the establishment and operation of Indian
child and fnmn?_servim programs on Or near reservations and in the
preparation and implementation of child welfare codes. The objective
of every Indian child and family service program shall be to prevent
the breakup of Indian families and, in particular, to insure that the
. permanent removal of an Indian child from the custody of his parent
or Indian custodisn shall be a last resoct. Such chi d and ily
service programs may include, but are not limited to— '
(1) a system for licensing or otherwise regulating Indian foster
and adoptive homes;
_ (2) the operation and maintenance of facilities for the counsel- .
gﬁ and treatment of Indian families and for the temporary cus- N
y of Indian children; '
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Day schools.
25 USC 1061.

Reuvort to
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Copies t0 each
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25 USC 1962.

25 USC 1963.

TITLE IV—MISCELLANEO(™S

Sec. 401. 8:) It is the sense of Congress that the absence of locally
convenient day schools may contribute to the breekup of Indian
families. - -

(b) The Secretary is authorized aud directed to prepare, in consultu-
tion with appropriate agencies in the Department of Health, Educa-
vion, and Welfare, a report on the feasibility of providing [ndian
children with schools located near their homes, and to submit such
report to the Select Committee on Indian Afairs of the United States
Senate and the Committes on Interior and Insular Affairs of the
United States House of Representatives within two years from the
date of this Act. In developing this report the Secretary shall give
pacticular consideration to the provision of educational {:cilities for
children in the elementury grades.

Src. #12. Within sixté days after enactment of this Act, the Sec-
retary shall send to the Governor. chief justice of the highest court of
appeal. and the attorney general of each State a co y of this Act,
together with committee reports and an explanation og the provisions
of this Act. .

Sec. 408. If any provision of this Act or the applicability thereof
iz;, helg invalid, the remeining provisions of this Act agall not be affected
thereby, . .

Approved November 8, 1978.

4
’

LEGISLATIVE HISTORY:

HOUSE REPORT No 95-1386, sccomosaving H.R. 12533 (Comm. on Interior and
i " losuler Afisirs). )
SENATE REPORT No. 95-597 ‘Comm. on Indian Affeirs).
ZONGRESSIONAL RECORD:
Vol. 123 (1978): Nov. 4, considered and passed Senste.
Vol. 124 (1978): Oct. 14, H.R. 12533 deced and passed 1. wuse: passage
N vacated, and 3. 1214, amended, passed in lisu.
Oct. 15, Senate concurred 1o House amandmants.
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(b) Funds for the purposes of this Act may be appro priated pur-
suant to the provisions of the Act of Novembegz, 19;1 (45 Stat. 2%8), 25 USC 13.
as amended.-
Szc. 204. For the purposes of sections 202 and 203 of this title, the 25 USC 1934.
term “Indian” lbld include persons defined in section 4(c) of the 25 USC 1608.
Indian Heslth Care Improvement Act of 1876 (80 Stat. 1400, 1401).

TITLE III—RECORDKEEPING, INFORMATION
h AVAILABILITY, AND TIMETABLES

Ssc. 301. (8) Any State court entaring & final decree or order in any Final decree,
Indian child adoptive placement after the date of enactment of this information to be
Act shall provide the Secretary with & copy of such deces or order 2“‘;"’"“‘-
“~ : together with such other information as muy be necessary to show— USC 1951.

1) the name and tribal affiliation of the child; °
2) the names and addresses of the biological parents;
§3§ the names and addresses of the uioFuve parents; apd
4) the identity of any agency having files or information relat-
ing to such adoptive placement.
Where the court records contain sn afidavit of the biological parent
& payenta that their identity remain confidential, the court shall
includesauch afidavit with the other information. The Secretary shall

insure that the confidentiality of such information is maintained and

such information shall not be subject to the Freedom of Information
Act &5 U.S.C. 552), as amended.

b) Upon the request of the adopted Indian child over the age of - |
eighteen, the adoptive or foster parents of an Indian child, or an
Indian tribe, the Secretary shall discldse such information as mnK
be necessary for the enroliment of an Indian child in the tribe in whic
the child may be eligible for enrollment or for determining any rights
or benefits associated with that membership. Where the documents
relst.iq&nto such child contain an afBdavit from the biological parent
or parénts requesting anonymity, the Secretary shall certify to the
Indian child's tribe, where the informltion warrants, that the child’s
parentage and other circumstances of birth entitle the child to enyoll-
ment under the criteria established by such tribe.

Szc. 302. Within one hundred and eighty days after the enactment of Effective date.
this Act, the Secretary shall promulgate such rules and regulations Rules and

m n AITy O isi i 003,
as may ecessary to carry out the provisions of this Act. m B 2.
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EXPLANATION OF THE PROVISIONS OF THE INDIAN CHILD WELFARE ACT OF 1978
P.L. 95-608

"The Indian Child Welfare Act of 1978: (P.L. 95-608) establishes nationwide
procedures for the handling of Indian child placements and authorizes the
establishment of Indian child and family service programs.

The Act applies to Indian child-custody proceedings and includes foster care
placements where the parent or custodian cannot have the child returned on
demand, but where parental rights have not been terminated; in termination of
parental rights proceedings, in pre-adoptive and adoptive placements. It does
not apply to a placement based on an act which, if committed by an adult would
be deemed a crime, or upon an award, in a divorce proceeding, of custody to
one of the parents (Sec. 4(1)). ’

An Indian is defined as any person who is a member of an Indian tribe, or
who is an Alaskan Native and a member of a Regional Corporation as defined 1n
the Alaska Native Claims Settlement Act (85 Stat. 688.689) (Sec 4 (3)). ’

An Indian child means unmarried person who s under 18 dnd is either (a)
a member of an Indian tribe or (b) is eligible for membership in an Indian
tribe and is the biological child of a member of an Indian tribe (Sec. 4(4)).

An Indian child's tribe is defined as (a) The Indian tribe in.which an Indian
cbild is a member or eligible for membership or (b) in the care of an Indian
child who is a member of or eligible for membership in more than one tribe,

the Indian tribe with which the Indian child has the most significant tontacts

(Section 4 (5)).

An Indian tribe is any Indian tribe, band, nation, or other organized group of
Indians recognized as eligible for the services provided to Indians by the
Secretary of the Interior because of their status as Indians, including any
Alaska Native village as defined in section 3(c) of the Alaska Native Claims -
Settlement Act (85 Stat. 688,689), as amended (Sec. 4(8)). .

Indian reservation means Indian country as defined in Section 1151 -of Title 18,
United States Code and any lands, not covered under such section, titlé to

which is either held by the United States in trust for any;ﬁndian tribe or in-

dividual subject to a restrictfon by the United States Agai jon.
(Sec. 4(10)).

Title |

Title I of PL 95-608 contains evidentiary standards and notice and consent
requirements for State courts adjudicating Indian child custody proceedings.
Section 101(a) vests exclusive jurisdiction of such proceedings in the tribal
courts in the case where the Indian child involved is residing or domiciled
within a reservation except where such Jurisdiction 1s otherwise vested in the

State. R
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Section 101(b) requires that upon-the petition of @n Indian childis parent,
Indian custodian, or tribe, any proceeding to establish a foster Care place-
ment or to terminate parental rights to an Indian child be transferred to

the tribal court of the child's tribe in the absence of good cause to the
contrary. Such a transfer would not occur if either of the parents objected
or if the.tribe declined jurisdiction. Section 101(c) gives the Indtan child's
tribe the right to intervene in any State court proceeding for the foster care
placement of or termination of parental rights to an Indian child.

" Sectien 1Q1(d) extends to the public acts, records, and judicial proceedings
in child custody proceedings of any Indian fribe the same full faith and
credit as a State receives. '

Section 102 requires the State, in the case of an involuntary child custody
proceeding, to notify the parepts, Indian custodian, if any, and the tribe

of the Indian child invo]ve9/6£1registered mail at least 10 days before the
beginning of the proceeding. Any such party has twenty additional days, if
requested, to prepare for the proceeding. In the case where the State is.unable
to locate the above parties, notice is given to the Secretary of the Interior
and he then has. fifteen days to provide such notice.

Section 102(b) of the Act gives any parent or Indian custodian of an

Indian child who has been determined by the State court to be indigent the
right to court-appointed counsel in a child custody proceeding. The court
may appoint counsel for the child if it deems it to be in the child's best
interest. The Secretary is responsible for payment of such counsel where.the
State makes n@ provision for it and would pay such fees out of funds which
may be appropriated- pursuant to the Snyder Act.

Sections 102(d), (e), and (f) set standards of evidence that a State court

has to find before placing an Indian child outside of the home. First, the
court must be satisfied that active efforts have been made to provide remedial
and rehabilitative services to the family involved and that those efforts were
unsuccessful. Then, in the case of a foster care placement, the determination
of the court to remove the child must be supported by clear and convincing
evidence that continued custody by the parent or custodian is likely to result
in serious emotional or physical damage to the child. That evidence would have
to be beyond a reasonable doubt in the case of a proceeding to terminate parental
rights. . . ) -
Section 103 sets forth the réquirements that must be fulfilled in the case where
a parent is consenting to the removal of the child from the home. This section
requires that the presiding judge certify that the terms and consequences of

the consent were fully explained to the Indian parent or custodian and that the
consequences of the consent were understood. This includes assuring that the
explanation was translated into the native language of the Indian involved, in
the case where the individual does not understand English. The parents are able
to withdraw their consent at any time before the final decree ef adoption and
for two years after the final decree if it is shown that the consent was obtained
through fraud or duress.

Section 104 gives the Indian child, the parents or Indian custodian, or the
tribe of the' child the right to petition for invalidation of a foster care

p}a$ement or a termination of parental rights if sections 101, 102, or 103 are
violated. - o

. 133

\

C




Section 105 sets forth preferences to be followed when placing an Indian

child under State law in an adoptive or foster care situation. Section 105
requires t preference in an adoptive situation be given to the child's .
exten amily, then to other members of the child's tribe, and finally
- to other Indian families. This preference 1ist is not a restrictive one, in
that, if no appropriate placement is found among the groups listed, the Indian

child may still be placed in another home.
preference must be given to an Indian foster home or institution before the child "

is placed in another setting. The child's tribe may change the order of pre-

ferences set forth in Section 105, and where appropriate, the preferences of the

Indian child and parent’shall be considered. Records of efforts.to comply with
preferences and such records are available tosthe tribe and the Secretary.

Subsection (d) of Section 105 requires that the standards to be applied in
meeting the preference requirements are the prevailing social and cultural

standards of the Indian community.

Section 106 of the Act gives the biological parent or prior Indian cystodian
the right to petition for return of custody of an Indian.child when a final
decree of adoption has been vacated or the adoptive parents voluntarily

The child is to be returned to the petitioner

terminate their parental rijghts.
unless the court finds tha
interest of the child.

Section 107 allows any Indian
adoptive placement, to find out

such a return of custody would not be in the best

as redched age 18 who ‘was the subject of an

her tribal affiljation and any other

information that might be necessary to protect any rights flowing from that

affiliation.

Section 108 sets forth the procedure that an Indian tribe must undergo

if it has lost jurisdiction of child custody matters under P.L. 83-280 or

any other Federal law, and it wants to reassume that jurisdiction. .This
includes preparing a plan for the reassumption of jurisdiction and submitting’
that plan to the Secretary of the Interior for approval. Section 108 also
allows for partial retrocession of jurisdiction and Sectior 109 allows

the States and tribes to enter into mutual agreements regarding jurisdiction,

thus allowing some flexibility.

Section 110 requires any State court to decline jurisdictionnoxi%ffhe custody
of an Indian child where the petitioner for custody has improperly removed
the child from the custody of the parent or Indian custodian or has kept

the child after a visit.

Section 112 states that nothing in title I of the enrolled Act shall be
construed as preventing the emergency removal of an’ Indian child in order to

‘7 ~prevent imminent physical damage or harm to that child.

Section 113 provides that except for Sectigns 101(a), 1.8, and 109, none of
the provisions of Title I shall affect a proceeding under State law which
was inftiated or completed within 180 days after the enactment of the Act,
but does apply to a subsequent proceeding in the same matter or subsequent
proceedings affecting the custody or placement of the same child,

Finally, Sectfon 114 contains an effective date for Title I of six months

after enactment of the Act.
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In the_case of a”foster care placement,
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Title 11 ' : — .

Section 201(a) of title II gives the Secretary of the Interior the authority to
make grants to Indian tribes and organizations for the estabtishment and oper-
ation of Indian child and family services prog on or near the reservations.
The objective of these programs would be to prévent\the breakup of Indian
familijes. R

Section 201(b) authorizes the use of funds appropriaked under Section 201(a)
“as the non-federal matching share for Federal financi§l assistance programs
which contribute to the purpose for which the originaT funds were authorized. The
provisions of the Act are not to be a basis of denial of benefits for redution of
any assistance authorized under Titles IV B and XX of the Social Security Act or
other Federally assisted programs. The section also provides that licensing ¢
approval of foster or adoptive homes or institutions by an Indian tribe is degmed
equivalent to State licensing or approval for purposes of qualifying for
assistance under a Federally assisted program. e

Section 202 gives the Secretary of the Interior the authority to make grants
to Indian organizations to establish and operate off-reservation Indian child
and family service progtams. Section 203 gives the'Secretary of the Interior
authority to enter into agreements with the Secretary of Health, Education, -
and Welfare regarding the establishing, operating, and funding of the Indian
Child- and Family Programs. The Secretary of Health, Education, and Welfare
is authorized under that section to use funds appropriated -to HEW for

similar programs. .

Title III . ,

Title 11l sets up comprehensive record keeping requirements for Indian P

child placement proceedings. Section 301(a) requires the State court

to provide the Secretary with a copy of the final decree or order of adoption

of an Indian child plus information about the tribal affiliation of the child,

the names and -addresses of the biological parents and adoptive parents, and

the identity of any agency having files or information relating to the adoptive

placement. This information is not to be subject to the Freedom of Information
.Act.

Sec. 301(b) provides that at the request of an ‘adopted Indian child over 18,
the adoptive or foster parents of the Indian child, or the tribe in which
the child may be eligible for membership, the Secretary is required to dis¢lose

- information as may be necessary to determine eligibility for enrollment, or

rights and benefits associated with tribal membership. In the case where, the
biological parent has requested anonymity and the child wants to establish a
tribal membership, the Secretary is allowed to certify to the Indian child's
tribe that the child's parentage and other circumstances entitle his or her
*enrollment in the tribe. , :

Sec. 302 provides for the promulgation within 180 days, rules and regulations
within to implement the Act.

Title IV
Section 401 of title IV requires the Secretary of the Interior to prepare a

report on the feasibility of providing Indian children with schools located
near their homes. The Secretary is .required to subqlt a report to Congress
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within 2 years of the date of enactment of the Act.

Special considerqtion'is to be paid to providing educational facilities for
children in the elementary grades.

Finally, Section 402 requires the Secretary to send copies of the Act to
the Governor, chief, justice of the highest court of appeal, and attorney

general of each State. Accompanying the Act, he is required to send the com-
mittee reports on the Act and an explanation of the provisions of the Act.
- ~
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TITLE 4.
o A

CHAPTER 71.

' Section 71.01.
* Section 71.02.
Section 71.03.

Section 71.04.
Section 71.08.

" Section 71.06.

Section 71.07.
Section 71.08.

- Section 71.09.

Section 71.10.
Section 71.11.
Section 71.12.
Section 71.13.
Section 71.14,
Section 71.18.
Section 71.16.

PROTECTION OF THE -}
FAMILY : .

PROTECTIVE ORDERS
Definitions

-Commencement of Procndmg
Venue

Applicntion for Protective Order
Contents of Application

Dismissal of Applicotlon

Citation _ -
Answer ¢

" Hearing - N

Findings
Portective Order .
Agreed Orders

- Duration of Protective Orders

Modification of Orders
Temporsry Orders

- Warning on Protective Order

Section 71.17. "~ Copies of Orders :

Section 71.18. " Duties of Law Enforcement d
- Agencies

'Sntion 71.19. Relief Cumui{ltivo

Section 71.01. Definitions. (a} -ﬂxcepl as'provided by
Subsection (b} of this section. the definitions In-
Section 11.01 of this code apply to terms used in: this
chapter. * ’

(b}, In this Chapter ‘

(1) *Court” means a court: having junsdiction . of
suits affectng the parent-child relationship “under
Subtitie A of Title 2 of this code or a county court.

(2) - “Family violence” means the intentional use or

threat of physical force by a member of & family or.

household against another member of the family or
household. but does not include the ‘reasonabig
discipline of a child by a person having that duty.
(3} *‘Family’* includes individuals related by
consanguinny or affinity. individuals who are former
§pouses of each other, and a foster child and foster
parent. whetner or not those individuals reside togeth
(4)  “Household’ means a unit-composed of persons
living together in the same dwelling, whether or not
they are selated to each other.
(6) "Member of a household” includes a former-

member of a household who has filed.%n application or -

for whom protecuon 1§ sought as provuded by
Subsection {c) of Section 71.04 of this code. '
Section 71.02. Commoncomdm of Procndings. A

proceeding Linder this chapter i1s comrnenced by the ' ,

filing of an application for a protective order with the
clerk of the court. ' _

* Section 71.03. Venue. An application ay be filed: .
{1) 1n the county where the applicant resides. or
(2) inthe county whgre an indwvidual alleged to have

committed family violence resides.

Section 71. 04 Application for Protoctivo Order.

{a)l An applucatnon under ‘this chapter is enmled- "‘An

apphcanou for a protective order ™

--{bl  An application may be filed by

(1) an adu!t member of a family or househoid for the
protection of the applicant or for any other membér of
the family or household. or - . .

12) any adult for the protection of a child member of
a fannly or household
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Aruitoxt provided by Eic:

, violence. and

{c) A person who was a member of a househ&d
at:the time the alleged family violence was
commutted is not barred from filing an application or
from protection under this chapter even if the person
no longer res»'de(s in the same household with the
person who .s alleged to have committed the family
violence - ‘

{d) The fee for filing an applﬂétvon is $16 and. s
to. be paid to the clerk of the court n whqch the
application s filed

Section 71.06. Contents of Application. (a) An
application must state '

(1) the name. address. and county of residence of
each applicant and'of each individua! alleged to have

~committed family violence, ,
{2) the facts-and circumstances concernmg the *

alleged family“violence, p
{3} the relationshipsybetween the applicants and
the indwviduals alleged to have commitied family

4 a r,squesx for one or more protnctwe orders

{b) If an appiicfation requests a protective or%ef/

for a spouse and alleges that the other spousg-has
committed family violence. the applicatiofi must
state that no suit for the dissolution Mmge of
the‘spodses 1s pending

{c) 1 an apphcant 1s a ,%er spouse of an
individual alleged to h;:y;e(nmmed ily violence

(1) a copy of the décree dissolvyhg the marnage
must be attached to the apphcatigh. or :

{(2) the application must statefthat the decree 1S
unavailable to the applhicant and 1 a copy of the

decree will be filed with-the counrt before the hearing,
on the application

(d f an application requests a protectve order

for a child who s subject to the continuing
junisdiction of a court under Subtitle A, Title 2. of this
code or alleges that a child who 35 subject to the

continuing junsdiction of a court under Subuitle A,

Tatle 2. of this code has commutted family violence
{1} a copy of the court orders affecting the
conservatorship. possession, and support of or the
access to the child must be filed with the application
or .
{2) the application must state that the orders
affecung the child are unavaiaple to the applicant
and that a copy of the orders will be filed with the
court before the hearing on the applicaticn

{e)

v

‘i the apphcation requests the issuance of a

temporary ex parte order under Section 71.15 of this

code. the application must:
‘contain a detailed description of the facts and

(1)

circumstances concerning the alleged family violence
and thé need for immediate protective orders. and
be signed by each applicant under an oath that
the facts and circumstances contained in the
application are true to the best knowledge and bebef of
each applicant.
Section 71.06. Dismissal of Application. If a suit for the
dissolution of marriage is pending. no apphcauon or
portion of an application involving the relationshipy
between the spouses or their respective rights..duties. or
powers may be considered. and the apphcation or
portion of the apphcation relating to those parties shal!
be digmissed.

(2)

Section 71.07 Citation.

-

{a)

Each ,mduvndua.l, other

than an applicant. ' who Is alleged to have committed
family violence 15 entitled to service of citation on the

. -—ttmg.of. an application.

(o)

" 1ssuance of a
Section 71.15 of this code.

«
.

Service of citation 1s not required before the

temporary ex parte order under

Section 71.08. Answer. An indiviaual served with
cration may but 1s not required to file a written answer

1o the application. The answer may be filed at any time _

before the hearing.
Section 71.09. Hearing. (a
requested by the applicant. the court, on the ftling of an
application, shall set a date and time for the hearing on
the application. The date must be not later than 20 days
after the date the application is filed
If a person entitled to service of citation is not
served at least 48 hours before the time set for the
hearing. the hearing musi be rescheduled unless the
person entnled to service 1S present at the hearing and
waives notice of the hearing. |
If a hearing set under Subsection {a) of this '
section 1s not held because of the failure of a party to
receive service of citation, the applhicant may request the
court to reschedule the hearing The-date for a
rescheduled hearing under this subsection must be not
later than 20 days after the date on which the request 1S

(b)

{c)

made

Unless a later date 1s

¢
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(d Except as provided by Subsections la). (b}
and (c) of. this section. the court may sChedule
hearings under ttis chapter as in other civil cases

generally

Section 71.10. Findings. (a) At the close of a

hearing on an apphcation, the court shall find

whether or not family violence has occurred and
whether or not famtly violence is likely to occur in the
foreseeable future -

(b) 1f the court finds that family violence has
occurred and that family violence is likély to occur in

the foreseeable future.

'

the court may make any

protectnve order authonzed by this chapter that is in
the best interest of the family or household or a
member of the family or househoid.

(c) A .protective order may apply only to an
wndividual. including an applicant. who i1s a party to
the proceeding and who

(1) 1s found to have commutted family violence.

or ‘

(2) has agreed to the order under Section 71.12 of

this code

Section 71.11. Protective Order. (a} In a protective

order the court may

(1) prohibit a party from: )

(A) committing family violence.

(8) directly or indirectly commumcating with a
member of the family or household:

(C) going to or near the residence or place of
employment or business of a member of the family or
household or any other place a member of trhe family

or househoid may be.

(D) removing a child member of the family or
household from the possession of a person named in

“the court order or from the jurnisdiction of the court; or

(E) transferring. encumbering. or otherwise
disposing of property mutually owned or leased by

the parties, except when in the ordinary course of

business

(2) grant exclusive possession of a residence to a
party and. if appropriate. direct one or more other
parties to vacate the residence if

(A) the residence is jointly owned or leased by
the party recewing exclusive possession and by some
other party denied possession.

(B) the residence is owned or leased by the party
retaining possessuon, or

(C) the residence 1s owned or leased by the party
denied possession but anly if that’ party .has an
obhgation to support the party granted possession of .
the rBS|dence or a chid of the party granted

Msessnon

.

(,

—

~

i

‘soctal worker. family service agency. physician.

‘ psychological or social guidance:

year

(3) provide for pcssession of an access toa child of a

party, > e [
(4) ‘require the payment of support for a party or fora

child of a party if the person required to make the

payment has an obligation to support the other partyor A

the child; :
{(6) require one or more parties to counsel with a

psychologist. or any other person qualified to provide

(6) award to a party use and possession of specified
property that is community Droperty or jointly owned or
leased. or

(7)- prohibit a party ‘from doing specified acts or
require a party to do specified acts necessary or
appropriate to prevent or reduce the Ilkelnhood of family
violence. .

{b) A .protective orde; or an agreement apptoved by
the court under this chapter does not affect the title to
real property. .o

(c) A protective order made under this section that -
conflicts with/ any other court order made under
Subttle A, Title 2. of this code is to the extent of the
conflict invalid and unenforceable.

Section 71.12. Agreed Orders. (a) To facilitate the
settlement of a proceeding under this chapter. two or
more parties to the proceeding may agree In writing,
subject to the approval of the couft. to do or refrain from
doing any act that the court could order under 4
Section 71 11 of this code. If all or part of an agreement
1s approved by the court, the part of the agreement
approved shall be attached to the protective order and
become a part of the order of the court.

(b} An agreement that is made a part of the court's
order i1s enforceable as a court order and 1s not
enforceable as a contract. The agreement expires when
the court order expires.

Section 71.13. Duretion of Protective Orders. (a) An
order made under Section 71.11 of this code is effective
for the period specified in the order. not to exceed one

(b) An order of a court having jurisdiction of a suit
for divorce or annuiment prevails over a confhctng
portion of an order made under this titie and relating to
the parties to the suit for’divorce or annuiment

L6 !




Section 71.14. Modification of Orders. (a) On the
motion of any party. the court. after notnce to the
other parties and a hearing. may modify a prior order
to exclude any item included in the prior order or to
snclude any item that could have been included in the
pnor order _

{b) An order may not be modified to extend the
penod of its vahdity beyond ope year after the date
the onginal order was made.

Section 71.18. Temporary Orders. (a) |f the court
finds from the information contained in an
application that there 1s a clear and present danger of
family violence. the court. without further notice to
any other member of the family or household and
without a heanng. may epter a temporary ex parte
order for the protection of the applicant or any other
member of the family or household The court may
direct any member of the family or household who s -
alleged to have committed family violence to do or
refrain from doing specified acts :

{b) A temporary ex parte order is ‘vahd for the
period specihied in the order. not to exceed 20 days

(c) On the request of an applicant or on the
court's own inihative, a temporary ex parte order may
be extended for an additional 20 days and may be
extended thereafter for additional 20-day periods

{d) The court in its discretion may dispense with
the necessity of a bond inconnection with a
temporary ex parte order

(e} Any member of the family or household may
at any time file a motion tp vacate a temporary ex
parte order, and on the filing of the motion the court
shall set a date for a hearing on the motion as $oon as
possible

( During the period of 1ts vahdity, a temporary ex

parte order prevails over any other court order made

under Subtitte A, Tstle 2. of this code. except that on a
motion to vacate the temporary ex parte order. the
court shall ‘vacate those portions of the temporary
order shown to be in conflict with any other court
order made under Subtitle A, Title 2, of this code

Section 71.18. Werning on Protective Order.
{a) Each protective order issued under this chapter,
mncluding a temporary ex parte ordef. shall have the
following statement printed n bold-faced type or in
capial letters’ :

“A PERSON WHO VIOLATES THIS ORDER MAY BE

| PUNISHED FOR CONTEMPT OF COURT BY A FINE OF
'AS MUCH AS $500 OR BY CONFINEMENT IN JAIL

FOR AS LONG AS SiIX MONTHS. OR BOTH ~
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{b) Each protective order issued under this chapter,
except 8 temporary ex parte order. shall have the
following statement printed 1n bold-faced type or in
capital letters:

“A VIOLATION OF THIS ORDER BY COMMISSION OF

FAMILY VIOLENCE MAY BE A CRIMINAL OFFENSE
PUNISHABLE BY A FINE OF AS MUCH AS $2.000 OR BY
CONFINEMENT IN JAIL FOR AS LONG AS ONE YEAR,
OR BOTH.”
- Section 71.17. Copies of Orders. () A protective
order made under this chapter shall be served on the
person to whom the order applies 1n open court at the
close of the hearing or in the same manner as a writ of
njunction.

(b) The clerk of the court 1ssuing a protective order
under this chapter shall send a copy of the order to the
chief of police of the ¢ity where the member of the
family or household protected by the order-resides. if the
person resides in a city. or to the sheriff of the county
where the person resides, if the person does not reside
n a city '

Section 71.18. Duties of Lew Enforcement Agencies. In
order to insure that officers résponding to calls are
aware of the existence and terms of protective orders
issued under this chapter, each municipal police
department and shenff shall establish procedures within
the department or office to provide adequate
information or access to information for- law
enforcement officers of the names of persons protected
by order issued under this chapter and of persons to
whom protecfive orders are directed.

Section 71.19. Relief Cumulative. Except as proviged
by this chapter. the relief and remedies provided by this
chapter are cumulative of ‘other .relief and remedies
provided by law. \




