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‘Abstract
- . . ' o,
- The 1issue of govermmental involvement fn nonpublic education
is commonly expressed as a choice between whether private schools
shoyld or should not be supported by public funds or subjected to.

public regulation. This perspective ignores an important historical

fact: ‘the issue of government treatment-.of fonpublic education has .

never been, in the U.S., a questfon of whether the federal govern-
ment or sevaral state governments should or should not finagce or
regulate nonpublic education. Rather, it is a question of how and
how much. This paper will begin to explore a broad array of

financial and regulatory policies, both existing and proposed,

that.may shape govermment involvement in nonpublic education.
Within this framework, tuitfon tax credits represent one of many:
possible policy options, options that range from doing nothing to
installing a full system of educational vouchers and monitoring
devices.

.
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‘nonpublic education and their scope. -
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: Governme nt treatment of nonpublic education in the United States has

newer been a question of whether the federal or state governments should

A . -
’

finance and regulate nonpublic-‘sscho‘olss.l Rather, the question has

always been how and how much. In an effort to inform current debate, this

‘

essay will explore existing forms of government aid to nonpublic education

and their magnitude, and existing forms of government.regulation of

*

Two themes will emerge from this analysis. First, government

¢

involvement in nonpublic education is greater than current debate

surrounding tuition tax credits would suggest. Much of our ignorance

A

cohcerning the magnitude and scope of that inwolvement is attributable to

the paucity of information available, the wide variation in funding and

regulation in different places and types of schools, and the rapid changes
tn public policy toward the private sector in education during recent-

years. To overcome these problems the analysis will rely on documentation

B

provided by some pioneering work done several years ago, bits and pieces

3 . . .
of data drawn from a variety of sources, and much conversation with public

.

and private school officials.

The second theme is that public finance and public regulation are
ingertwined. Indeed, the interrelation oé finance and regulation has
increased over time. All direct and.indirect-a.id programs regulate their

'

recipients in some way, though the degree of regulation varies greatly

. \

-
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"
across programs and locales.sAny discussion of the sources, purposes, and

recipients of aid inevitably leads to a discussion of the sources,

» .
purposes, and subjects of regulation. The conclusion of the paper will

interpret this connection between funding and regulation in order to
assess the larger policy context within which tuition tax credits must

operate ifrthey pass legislative and judicial muster. )

3

)
GOVERNMENT AID TO NONPUBLIC EDUCATION

Policy Issues

The principal sources of public financial support are indirect
financial support thr’ough tax policies and direct financial support .
through ’fiSCVal policies. Indirect aid occurs when government refrains
from taxing ei‘th_er revenuegy or properties ofvprivate‘ institutions, thus

increasing the total disposable income of private schools. Direct aid ¢ -

ot .
. -
occurs when governments either pay nonpublic schools for services rendered

]

to students or extend publicly funded services to students who attend

.nonpublic schools. Whether funds are actually transferred, an implausible

2

option in many states,“ or whether "in kind" services are provided

. ! l‘ . -
instead of cash transfers, a moce likely prospect, nonpublic education is
. Al ‘.
subsidized through public funds administered by public agencies.

,

The providers of pub'lic'ai'd to nonpublic education are governments at .
"all levels--federal, state, county, city, district. The type of program

and the magnitude of aid vary widely, and there is also variation in the
types of agencies that administer such programs. While numerous programs

1

™
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‘are administered by education agencies, many fiscal progfama, in addition

to all forms of indirect aid through tax policies, are administered by

-~

agencies whose primary responsibility is not.the provision of educational-

services. These agencies range from local health and welfare departments
to state agricultural departments to the federal Internal Revenue Service.
What are the purposes for which public aid may be used? At one

extreme, indirect aid .through current tax policies impose little public

control over the internal allocation of funds retained or revenues

generated as a rTresult of ;a school's tax-exempt status. At the other
extreme, nognpublic schools have little control over publiciy funded and
publicly provided services ('"in kind" services) to students attending

their schools. Between these two extremes are goverament programs that

provide direct aid that can be allocated by the nonpu,b‘lic school for a

variety of broadly stated purposes. '

[
-

-

The primary recipieats of public aid for nonpublic education are the
schools that ;)rovide educational ‘services and the stu'de;xts and parent.; who
are consumers of these services. In Ehe first set of programs, nonpublic
schools are' treated in much the same way as their pub‘lic school
counterparts by federal, state, and local authorities. This ;sually
implies that direct granté are made to schools to offset the costs of
"providing selected services. In the second set of progreams, students who
aittend nonpublic ?chools are treated like their counterparts in public

+

schools, receiving the same publicly funded (and often publicly

[

administered) services.




‘What is the magnitude of the aid provided? Discussion of public aid

is meaningless yithqut reference to its relaéiye contribution to
expendituéés in the brivate sector. A distinction iLs usually drawn
between aid in probortion to educational cos;s‘faced by a éiyen school or
indi;jdual, and aid in proportion. to the total cost (presumably a function
of toral income) of nonpublic education generally. Oﬂe extreme 1s the
absence of any direct or indirect government £qui§gof nonpubl ic
education, as is the case with some proprietary nonpublic scheols. On the
other.extreme is a system of educational vouchers,Ehat caa be redeemed at
any 3cJ1§ol without additional charge. Such a ﬁrogram currently exists in
states that pay private school tuition in the dbéence of public facilities
for spec¢ial edugation, or for students in geographically isolated regions.
For most nonpublic schools, which are between these two extremes, an’y
estimate of tﬁe relative magnitude of government aid must be approached
cau’tiously because of the'difficulties encountered in calculating
) . 3 ' ’ o »
nonpublic school finances. The last comprehensive study of government
.ald to nonpublic education was compléted by a presidential commission in

1972 using 1970-71 estimates.®

All subsequent studies, including the
present one, rely on this data base as their point of departure.5 Using

these data, Table | estimates the magnitude of government aid to monpublic

education.
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TABLE |

Futimatad Government Aid for Nanpoblic Fducdtion

1970-71
[ Aveeranse T Total T Cov'e.
Amotint Per Pupil Nonpub | 11 Aid to
tmi|linns §1 Subaidy, School Runpub | 1¢
Sauc.es b A FY 1972] [RELIENA Inc\)mr‘ tducatinn
Fedecat Government \
Indigsr t Tax Deducttons 126.) § 23.91 5.1 19.9
Direct Peowram Yxpendytures 9.4 : 18.82 4.0 15.)
Suht sl KRR $ 22,73 9,7 3.8
State GLaverament <
Ilndirect [ax Do finns A.) S 1.9 n.3 1.0 ,
Nigsi t Program Fuxpenditres N 19,12 8,5 J2.0 N
Subt gl N § WSl LI 3o
Lyl avernment s T, . ) '
Indiess t Tax b xemptions TR s 19.2h 8,4 3.9
Birsw ¢ Program Expremditures RS, D0 0.1 0.3
Suhtotal 9.5 S 19,64 R J2.2
fotal All Suvernments
Indirect Tax Deduct tons Fxemptiona a0 S hu.db 11.8 A A
Direct Program Fxpenditnrey 109.2 58.93 0 | 12.6 «1.6
Total hGe9.2 $122.89 6.4 .o,
I
- i
Soug - Naniel 1. sullivan, Public Atd to Nonpublic Schools (Lexington, Mass,
D. 1., Hesgh, 1974), Table S-1, p. 9}, President's Commisnion an Sclonl
Finanir, PVI}EJVIE‘AA“((! vcn._‘meyubul e t,dufyn_&\yny(\-lulungtnn, D.C. The
Lommission, 19710,
Nt e 4 Drf{ined aa the gollar value i V1] ancome anib hadgeted servives provided hy all

fieect and tndigect, goveonment and private sour ea, Fxe ludes non-monetige |
feontribnted servaceas” and Uall thesbudget" Tinanc ing providel hy sswon vatel
inetigntians. For further fetacln ace [ontonge 5,

These benchmark figure\s will serve as the basis for comparing a

variety of aid programs. o .

Indirect Aid through Tax Policgﬂ6

’ \
It is the general policy of federal, state, and local governments to

N
graat tax-exempt status to educational, religious, and charitable

organizations, groups or institutions. More than 95 percent of nonpublic

schools are exempt from local property taxes, as are other nonprofit

private ilnstitutions. 'In Walz v. The Tax Commission (1970), the U.S.
Supreme Court upﬁeld’thé constitutionality of tax exemptions for
church-owned property, though conceding that tax exemptiq%@ are indirect
financial support for religious organizations. Acktording to available
estim;tes of no.npublic school income in 1970-71; 32 percent of all

government aid to nonpublic education was derived from local property tax

exemptions. As a result, local property tax deductions alone provided

1y \
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roughly $8.4%0 of every $100 of total nonpublic t;chool income from all
direct and indirect, public and private sources during 1970-71. The
subsidy from this source has probably grown during the past ten years
sfxnce local property values have increased at a rate faster than
inflation, thereby increasing the value of local property tax exemptions.
Similarly, certaln revenues, including charitable contributions made
either ir.l,g;iirectly to churches or directly to nonprofit-nonpublic schools,
are deductible from individual income subject to federal and, to a lesser
extent, state lncome taxess.7 Over two-thirds of the states !;ave tax
exemptions for religious, éharitable, or educationacl pu‘rposes. Ho;;ver,
by comparison, the value of t‘hese combined federal ;lnd state tax
"subsidies" was half that of local propel:ty t axes dilxring 1970-71. The

relative magnitude of this aid probably did not grow appreciably during
1}

the remainder of the decade. Sihnce 1970, charitable contributions as a_
-

proportion of total nonpublic school revenues have fluctuated, with a
significant downturn during Ehe mid-decade recession from which private
~glving only recently recovered. )

Since schools only implicitly count these tax breaks as revenues and
gov‘ernments do not count ‘them as budgetary expendityres, the tétal va lue
of indirect -subsidié's is not readily available. Sullivan (See.Table 1)
estimated that exemptions from local property taxes and deductions from
state and federal income taxes together amounted to $340 million, $64 for

every nonpublic school student in indirect subsidies from government tax

policies during 1970-71. This amounted to approximately 14 percent of the

:
¥

total nonpublic school income from all direct and indirect, government and




TABLE 1

Estimated Government Aid for ﬁlnpub}ic Education

1970-71
. Average X Total X Gov't.
Amount Per Pupil Nonpublic Aid to
(millions §) Subsidy, School . Nonpublic
Sources of Aid FY 1971 1970-71 Income” Education
Federal Government
Indirect Tax Deductions 126.3 $ 23.91 5.1 19.5
Direct Program Expenditures 99.4 '18.82 4.0 15.3
Subtotal 225.7 $ 42.73 9.1 " 34.8
State Governments N . €>
Indirect Tax Deductions 6.3 - $ 1.19 0.3 1.0
Direct Program Expenditures 207.7 39.32 8.5 32.0
Subtotal ’ 214.0 - $ 40.51 8.7 33.0
Local Governments
Indirect Tax Exemptions 207.4 : $°39.26 8.4 —"  31.9
Direct Program Expenditures 2.1 0.40 0.1 0.3
Subtotal ) 209.5. $ 39.66 8.5 32.2
Total All Covernments
Indirect Tax Dcducllons/hxcmptlonﬂ 340.0 © - $ 64.36 13.8 52.4
Direct Program Expenditures 309.2 - 58.53 12.6 47.6
Yoral ) 649.2 $122.89 264 100.0

v

Source: Daniel J. Sullivan, Public Aid to Nonpublic Schools (Lexlngton Mass.
D. C. Heath, 1974), Table 5-1, p. 93; President's Commission on School
Finance, Publlc Ald to Nonpubllc Educatjion (Washington, D.C.: The

Lommlsalon l97l)

R

® pefined as the dollar value of all income and budgeted services provided by all

direct and indirect, government and private sources. Excludes non~monc(|zcd
“contributed services" and "off-the-budget" financing provided by associated
institutions. For further details see footnote 5.

’
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nongovernment sources in that academic year. This\1ndirect' aid accounted
. .

for more than half of all government aid fo nonpublic-education. —- -

e

Direct Aid through Fiscal Policies9

In addition to indirect funding through tax policies, virtually all"-

remaining government financial aid’ to nonpublic education is in the form
.y
of direct budgetary expenditures for specific categories of assistance

Over two thirds of these budgetary expenditures came from state
governments during. 1970-71. New }ork staté alone provided $84 million of

the $309 million budgeted for direct assistance by all governpents in that

-“

_academic year. 10 Most state and federal‘ programs, especially those that
" have withstood challenge in the courts, are '"child -benefit" or '"child

welfare'" programs. Over 33 states offer such programs to enhance .the

student's well-being irrespective of the school the student attends: 11

In ad.dition, over a dozen federal programs difectly or indirectly assist

nonpublic school.students. 12

5

While most nonpublic schools take advantage of‘government tax

policies, a much smaller number are able to take advantage of programs

-

that provide direct aid.13 This is because programs do not directly aid
nonpublic 'schools, but are designed to benefit targ’e/ted student
‘populations. Moreover, the majority of these programs are not

administered by private schools, but are distributed by Iocal agencies as

publicly funded and ‘prublicly administered "in kind" services to a

-

relatively small number of nonpublic school students. Since there is no

trans»fer‘ of funds to private schools, these services do rot appear in the
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'

expenditure records of nonpubblic':_q schools. Therefore, the fpllo‘,wing“

best an indicat.iotjl of the relative priorities assigned-by state:
governments and, to a lesser extent, federal and local agencies to each of
several "child benefit" programs. The(_prog'rams are outlined in the order

y; -

of their relative magnitude of aid.

L]

State Programs

¢

Transportation Services.. During 1975, laws in 15 states explicitly

Futhorized publicly operated tg_;nspdnrtation for nonpubiig school sAtudent's;A
14 more states authorized trahsportation services under certain
well-defineéd contingenc ies‘.u‘ ‘For exgmple, in three statés public
transportation is Ap.r'ovided only to those nonpublic s_chooi- children who

reside along established routes of public school buses. 'In addition, most

states provide publicly funded transportation services for exceptional

children enrolled in special education pi‘ograms‘. It is estimated that thé*

e,

provision df'theA full range of SKtate""ﬁansportap»ion services accounted for

over one-quarter ($51 ‘million) of all staté budgétai'.y expenditurés for -

1.15

nonpublic educat’i»bn during 1970-7 Since transportation is not

1 :
normally included in private school tuitions in some locales, the

provision of these services may méan important savings for parents who

have chosen to send their children to nonpublic schools.

Special (Handicapped) Education Prggfams. These programs assist a

. -

limited population of nonpubblic school studer.lts“ and an even smaller number

of nonpublic schools.. In all 50 states, handicapped ‘education has been

o

" estimates of governmental fiscal aid to nonpublic education provide at

’

w




treated like other "child welfare" progfams, with benefits channelled
= - - through-the student's parents in the form of vouchers and other

reimburseable grants. In addition, 23 states by 1975 also mandated some

-

form of direct state financial sypport of private .institutions that
. ’ '] - . . . ' . 16 , . .

maintained facilities for special education. In most 1instances
.support was also provided for special classes, specially trained staff,
pupil transportation, and a variety of other special educatianal services

and mate:i,als .

In 1970-71 it was estimated that these programs -accounted for another

fifth (approximately $42 million) of all state budgetary expenditures for

o

no'nPublicl education.17 S‘ince thén there has been a dramatic increase in

lit i;ation instigated by gtuden‘ts and pa~relnts in state'apd federalrcour.ts

to require that school dist.ricts provide special education programs. Th‘isb

‘liti;ation prompted the enactment of a large body pf'laws designed to v -
\ .~ benefit exceptional or handicapi)ed childrAen’. All of this legislative and

judicial activity over the past decade has probably ‘increased the relative L

level of state assistance above those levels estimated.' for 1970-71. 'i'he

dollar value of publicly funded services for handicapped children enrolled

in nonpublic schools may even now exceed the value of state transportation~"

services, making handicapped education programs the largest component of Co-

state budgetary expenditures for nonpublic education during the-1980s.

Textbook (and Other Instructional Materials) Programs. The
provision of secular textbooks to nonpublic school students 1§ another

important "child benefit" program that does not transfer funds directly to

2

nonpublic schools but does reduce that school's cost of operation. As of




A

1975, eight states provided secular textbooks to students attending
nonpublic schools; eight mire states recommended that local education

agencies provide textbooks under certai.r'rcondi.ti.ongi.18

.To illustrate
Ehe f’i;st pa.t't»ern, the Louisiana state constitution pAro-s.lides for the
distribution of free textboo}c;‘to all children in the state. On the othe‘r
hand, 1in Texas free textbooks are distrilbuted by local school districts to
visually handicappedv children attending nonpublic sct;ools. - The recent
state supremev court. ruling that struck down California's t;axtbogk loan

program suggests, however, that the value of these programs will probh,bly

not increase appreciably in the near future.

‘Health and Welfare Services. A few states also provide health and

welfare services administered by public agencies to students enrolled in

'non'p'u-bli‘c schools. These services include regular visits of public school

nurses to nonpublic schools, the immunization of nonpublic school

students, tuberculin tests for nonpublic school teachers, and classes for

" nonpublic school students in hygiene and nutrition. Only E‘hree‘

states--Connecticut,. Michigan, and New York--p)rovide equal health and

welfare services to students enrolled in public and nonpublic schools.

Again, the provision of such publicly. funded services augments the
: i

operations of nonpublic schools and redirects school resources to other

uses.

[

Other State Programs. Various other forms of publigc aid for

~nonpublic schools, nonpublic school children, and their parents ex“ist.in'

19

Sseveral states. For example, provisions for granting auxiliary

services such as guidance, counseling, or testing to nonpublic 'school




11

”

s tu'dents are f.ou_nd in the statutes of sAo'mevstates. South Carolinab’and’
Virgi‘nia also provide state scholarships and loans on a competitive b‘asi.si
to selected s.tudents attending nonsectarian privvate~se‘condary schools. In
a few states, such as Vermont and Alaska, public funds are made available
to honpﬁublic scﬁools in the form of tuition vvouc‘hers when no public high

- fy

school is available. A number of states include n'onpubiic school students

» . . . >, . . .
in state driver education courses; in most instances the tultilion costs are
paid by the state to encourage students to receive instruction in
state-accredited programs,

s

Federal Programs

‘

Compénsaj;ﬁory Education Programs. The lion's share of federal aid '

to education, both nonpublic and pubfic,'is provided through Titl‘e I of
the Elementary and Secondary Education Act (ESEA) of i965, as amended.
‘With ES.EA Title I, Congress adopted the 'child benefit" approach ..to
fgndiné education. Earlier programs--for example, the nutrition and
,Ascience programs discussed below--benefited private school stud;nts by
placing publicly funded resources under the control of private
institutions. But with ESEA Title I, a formula was used .to'distriblute aid
to public school d?stricts and school attendance areas according to the
concentration of school-age‘chilc{ibren (‘gn,d' not just public sciwool students)
from low-income familie_s. '

Under ESEA Titlé i, nonpublic school s,tuder—\té residing in eligible

public school attendance areas are eligible for Title I services if they

meet the criteria used by the local public schools to determine

17.
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educational deprivation. (For a discussion of the services provided, see

a

"Local Programs" below.) In 1970-71, the U.S. Office of Education

estimated that three percent of total federal Title I budgetary gutlays

were spent on services provided to nonpublic school students. This

amounted to 44 percent ($44 million) of all federal prog‘ramat“ic aid for

20

nonpublic education. Most of this aid went to inner-city Catholic

parochial sc_hoo-ls where most nonpublic s’chclaol students from educationally
and econ.qmically dep'i'ived backgrounds are enrolled. Therefor;, the
magnitude of Title I aid varied great‘ly across schoois. Qn one éxtremg,
Ca t_holié schools Ln Sah Francisco received almost $500 in services for
every Title I student enrolled in their school--a sum that rivaled

Catholic school tuition in magnitude. On the other extreme, nonsectarian

independent schools received no Title I services. 21

Child Nutrition Programs. ‘While compensatory education augments
the instructional program of nonpublic §ch§ol stL;dents, the school lunch,
breakfast, and milk programs are the largest non-instructional programs
' oper‘ating in nonp'ubli.c schools and funded by the fed'era,l government.
These programs, administered by federal and state agricultural agencies;
distribute ‘surplus agricultural commodities atbsubsid_ized rates to
low-income students in.both public and nonpublic schools. From an
admin‘istrative perspective, ﬁhese programs are unique in that they give
public resources and control to nonpublic schools and pay these schools to
administer the pz‘ogram.22 | |

7¢1£1~1ﬂfk‘en togbe ther,‘ all three child nutrition programs accognted for a

! .
third of all federal direct programmatic expenditures on nonpublic

18
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education during 1970-71. This re_p‘resented approximatefy $33 million, or
4.4 percent" of total federal bledgetary outlays for all child nutrition
programs operating in public and private schools during 1970-71. Since
certain states (e.g‘.? California and Wisconsin) supglemeﬁt federal ;gran.tsv
to chi‘ld nutrition programs, the value of these programs is p‘tobably
larger than estimated here. As with aid distributed through ESEA Title 1,
most federal child ﬁutrition aid went disproportionately to in?er-city
schools; among nonpublic schools, this again meant th:nt z‘;tudé'ﬁts attending
inner-city Catholi; parochi;al schools Were the single largest group of
beneficiaries.

Instructional Material and Auxiliary Service ProgLamsQ According

to U.S. Office of Education estimates, the third largest component of
federal fiscal 'aid to 'nonp'ublic education during’1970-71 was aid for
puvz"chas ing books, equipment, and supplementary services ‘L-xr_ider various
titles of the filemen;ary and Secondary Education Act, especially ESEA
Title IV-B. From the perspective of nonpublic ‘school administrators,l
Title IV-B has remained one of the most flexible and popular of é'll

federal education programs throughout the 1970s. 1In 1970-71 :?rié aid

amounted to one-fifth ($23 million) of all federal programmatic aid for

nonpublic education, or 8.4 percent of federal funds allocated to all

school districts for instructional materials and auxiliary services during

that academic year. There 1s reason to believe that federal aid for

.

instructional materials is more widely distributed across the spectrum of

nonpublic schools than aid provided through any other federal program

s

discussed thus far.. According to a recent report, services provided under




ESEA Title IV-B are now used b} a majority of nonpublic school.students
attend iﬁg a majority of nonpublic schools. 23 Even so, nohpublic school
‘participation in this federal program appears to Be uneven .nitio;iwide;
participation varies from a high of 100 ‘perc‘ent in one state to 10 percent

in another.zl‘

Special (Handicapped) Education Programs. As early as 1963, the

faderal government offered subsidies for up to 75 percent of the total
costs associated with the construction of private facilities designed to

operate special education programs_.25

Social Security payments for
these services weré also'substantially increased that year. ‘Tvelve years
later, ﬁ)llowihg a spate of judicial suits and selective state legislative
activity, the Education for All Handicapped Children Act of 1975 greatly
expanded the federal role, and made private institut.ioné equally eligible
with public ones for federal monies. Under the Act,'states and 1~QC81
education agencies must i;r{sure that all handicapped children in their
jurisdiction, regardless of where they are enrolled in school, are
identified, 'loc’ated, ‘and evaluated without charge. The state must also
insure that each local agency distributes a portion of its funds to
provide necessary services for students attendir‘fﬁ‘:f\onpublic schools. The
state or locale may choose to contract wi_tfh’ private schools for the
provision o>f services not provi&ed in the public sector. While estimates
of the value of this federal program to nonpublic educatipn are not

available, its importance for selected schools and students is undoubtedly

great, especially when combined with more extensive state programs.

RN
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Science i’rggrams. In sharp contrast with the 'child benefit"
L4 ( . .

progra‘ms'c.iis‘cussed .;lbove, the first direct federal aic{ to nonpublic
schools came into existence much earlier with the p;assage of the Natio‘na.l
Defense and Educatiion Ac t. (NDEA) of 1958. NDEA provided low-interest,
long-term loans to private schools for t!.1e purchase of science-related
equipment, while simultaneously pr‘oviding outright grants to public
schools fJor similar purchases. However, by the e‘nﬂd of the first three
years of operation, only 8 percent o‘f the loans available to nonpublic
schools were committed, suggesting that this set of programs had a

26 \DEA also directly subsidized

m'argina.l impact on non_publié education.
the sala;ies of pri\\:ate school teachers and provided them with a number of
ind}{:ect subsidies such as the cancellation of portions ofvteacher
i :
,ieduc.ation loans. Even though these sub;idies were terminated during the
\{9703, NDEA is important historically because of what it represented--a

pr‘ogram of direct aid with broad discretion.

Other Federal Programs and Recent Legislation. Though the

Vocational Education Act was enacted in 1963, it took amendments in 1968
' [N

to provide "child benefit" services to nonpublic school students. 2’

'
Even though these amendments improved prospects for dual enrollment, a

recent study concluded that it is difficult for nonpublic schools to apply
. ¥

for this program since their participation is contingent upon a larger

public school program.28

The same conclusion was reached concerning
nonpublic school involvement in federal bilingual education (ESEA, Title

VI1) programs. However, in the latter case, local education agencies are

required to consult with nonpublic school representat\i}es about the needs
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_of nonpublic s-chool children, and comparable services must be provided to
them,

More 'recentiy,‘ lunder the terms .of Part-1I of the Education

. . Consolidation and Improvement Act of 1931, several federal categorical aid
programs are now consolidated into one block grant to the states. Several

of these programs had previously mandated, under certain conditions, the

»

participation of nonpublic school students in locdl policy
. - ‘ .
implementation.29 '1n addition to federal funds for school libraries and

"instructional resources (ESEA Title IV-B) discussed above, the largest of

these now-consolidated programs .include basic skills programs- (ESEA Title

11), programs for the improvement of local educational practices (ESEA

Title IV-C), desegregation assistance through the Emergency School Aid
1 )

Act, and Teacher Corps. As a fesult of grant consofidation and,

14 . .
concomitantly, regulation repeal, there is row no federal requirement that

i
4

consolidated. This suggest"s “that nonpublic school aid formerly derived

from any of these sources may not be forthcoming, depending upan local

circumstances.

-

However, one notable exception to the bill's aversion to regulate

state and local agencies is the section in the new law pertaining to the
. ( 4

participation of 'students attending nonpublic schools. This section, one

share more federal funds with private schools, and grants nonpublic
schools greater leeway to bypass recalcitrang local agencies in ‘the

schools' pursuit of consolidated funds. Moreover, the administrative body

state or local education agencies fund any one of those programs

of the longest in the current Act, requires that states and localities




.
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appointed by' the governor and charged with ayllocatin_g_ Part 11 mon‘i.ves must,
according. to the Act, include nonpublic sahoo'l officials among Its
members. Evén Part I of the 1981 Act (foderly ESEA Tit{le ‘I) grants
nonp‘.ublic school students gfeater access to public fuands. While funding
fvor all of tl’1ese federal programs will be reduced relati‘ve to 1981 levels,
provisions for greater nonpublic school access to, available funds will

ameliorate some of the losses in local funding that will occur,. 1ea§ling

public schools to bear the brunt of the cuts.

f -

«

Local Pr Ograms

"Child Benefit" Programs. Since most state and federal programs
of financial aid to nonpublic education channel their monies thrdugh local
education agencies and draw no distinction between students enrolled in

‘public and private schools, these programs inevitably help shape local

public-private school relations. Several local aid prbgrams, eépecially

1

those mandated by state and federal legislation, are designed to provide
students enrolled in nonpu'bl‘ic schools with services also available to
public school students. The ex,tensiqn of s;r;lices to handicapped or
economically dis‘advfantaged students atténding anonpublic schools‘
'illustrates this type of local "child benefit" program, one thaf involves
publicly funded but privately operated services. Service arrangements
include t‘he loan og equipment to private schools, payment of salaries of

privats school personnel, and the use of public school personnel on

private school premises. .

*
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- Local public-private school relations concerning this type of "child
benefit" program are illustrated by the implementation of ESEA Title I

programs. - Local public school districts were given wide discretion over

. ‘ ttre criteria used to idenfify eligible students, over the‘approach used in
. »

diagnosing student learning problems, and over the provision of services,

stfaffing, and evaluations provided by educational institutions within the

district’s boundaries. The Act also mandated for the first time in

federal legislation the involvement of nonpublic school representatives in

+ » “ ) B
the planning of local programs; these representatives must "sign of f" on

‘\{": ‘ .

the program before it is implemented. Th"i,s.a‘ll_owed nonpublic schools to

become actively involved in needs assessment, student identification, and

Y

service design. Various "bypass" procedures are available when local
. =)
educational agencies fail to provide services to. nonpublic school
l v 12
. students.

- +

" The imp lementation of Title I in the San Francisco Unified School
District Illustrates how public-private reqlati,ons are actually carried
30 '

out There, compensatory education services were provided for 2,903 '

nonpublic school students in 25 nonpublic schools during the 1980-81-
~academic year. The total budgetary alloca‘tion‘for these nonpublic school
services was'approximately Si.h million, or $476 for each Title I student
»enrolled in nonpu_B‘.l-ic schools in San Francisco. This $l.4 million
amounted to 15 percent of the school district's total allocation of Title
I monies during that year; most of this ‘funding (96 percent) went to
Catholic parochial schools. These Title I expenditu,res paid ‘for 157

part-time paraprofessionals (mostly three-quarter or 'half*time

s
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instructional aides), two full-time psychologists, one half-time reading

'

_spécialist, and one half-time resource teacher--all of whom were paid out

of public funds (from federal and matching state and local sources) far

the services that they delivered exclusively within private schools. The

district also detailed additional_public personnel to carry out other

]

functions in private schools (e.g., program evaluations) at erratic
intervals. o .
Dual Enrollment Programs. Numerous programs that may be

[ 4
independent of state and federal mandates combine the resources of public

and private schoQls in the provision of local educational services to all
students who attend schools in the district. These programs usually
enroll students simultaneously in public and‘nonpublic schools. Dual
en‘rol'l.ment was defined by a 1965 U, S. Office of Educat‘ion study as "an
arrangement whereby a child or youth regularly and cor;currently attends a
public‘ school part-time and a nonpublic school part-time, pursuing pa'lrt'of
his elementary and secondary studies under the direction and control of
the public school and the remaining part under the d_irectipn and control
of the nonpublic school.J"31

"Release-time and shared-facilities are yarianta of the same approach.
In a 1964 report, the National Education Associat\ion (NEA) reported that
at least 183 public school systems in more than 25 states allowed pupils
from nonpublic (especially Cathplic) schoéls to take public school

instruction in one or more subjects during the regular school d.ay.32

The subjects most frequently provided--scie?’lce, industrial arts,

vocational education--required expensive equipment and supplies and

Ry

My

My




20 R

special facilities not available in many nonpublic schools. In ldditi'on.

to supplementing nonpublic school course offerings, one goal of dual
A S

enrollment p‘r,ogrnms.‘ was ,‘finlncinl; local dual enrollment programs may

involve a nonpublic school facing a financial crisis in a community where
public' schools apparently could not afford to assimulate all the nonpublic

school students.

Available evidehce.suggests that dual enrollment programs were still

in operation through the 1970s. At least 19 states in 1970 provided aid

33

to public school districts operating dual enrollment programs, In

California, _f'oiz"-_"exnmplve, the state education code (Sec. 5665) requires
that public Hfgh scho“ol‘s "admit pupils regularly enrolled in nonpublic
schools to enroll in voé@tionnl and shop classes and. in classes relating
to the natural and physic'al sciences.” As noted ‘above, a number of oAher

states include nonpublic school students in publicly funded and operated
AN .

-

driver education programs.

While most earlier dua] enrollment programs involved nonpublic school

students taking courses part-time in public facilities, a recent twist to

this strategy involves the part-time instruction of public school students

-

in private facilitids. 1In 1974 the federal vocational education program
was amended to provide public achool students with part-time vocational

34

training wxch’:%prxvnte vocational tralning 1nstiltutions. Likewise,
. s . ‘
certalin locnf(l' ol districts enter into agreements with private

contractors for the provision of driver education programs. In the early

- N LI .
1970s, perh)rmlnce contracting for math and reading programs was another

variant of this strategy.
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While ‘earlier dual enrollment programs often 'involvfed the sharing of

rs

A bublic fa‘ci\litifes_w-ith students _enrollgd ifd nonpublic schools, recent

declines in public school earollments fhave'wj.tnéssed ‘the complete »takeoyef

3

of certain public facilities by monpublic schools. Actoss the country;

-

iocal school districts have ‘b;_gur'l to lease recently closed public schools

to nonpublic schools.. These leasing arrangements provide rents that

augment. the budgets of ‘public school districts, and may provide subsidi_'..'es :

to donpublic schools in the form of lower capital costs.

-

< o
“ -

The Importance of Government Aid

Public finanéi&lvsupport for n-onp.ublic ;ché;ols, f;r‘ nonpublic school
c.haildreri and for the p‘a‘re-nts »o'f these ch'ildr;an‘(alread'y exists in the
absence of tu‘iti‘o‘n tax cAredits. ‘At all le;els of'govérnment, tax
deductions‘Aand exemp-ti‘on; indirectly bolster tBeA ﬁot.a_l«ope;atirig llabudget of
nonproprietary, nonpublic schools. Fourt'eehls\tates provide financial aid

to nonpubli:c schools or to their students, including states ‘that pay

private schooltuition in the absence of public facilities, and 33 states

3 . .
offer at least some 'child welfare' benefits, such as transportation, to'

nonpublic school chil‘d'ren; Another dozen federalxprograms directly or

iwndirectlby assis™ nonpublic school students. At the district levél, local

~

programs of every size and shape not only implement sfate and federal

"

~

policy, but move beyond them in scope to serve local needs.
According to estimates summarized in Table 1, governments at the

federal, state, and local levéls-during the 1971 fiscal year provided 26.4

percent of fotal nonpublic school revenue from all direct and indirect,
" ‘ _
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publiic and pgvate .sources. The distribution of this aid varied widely

" across schools bf differe"nt tvypes,vwith C;tholic parochial schoois and "

their students receiving a dxsptoportxonate share of available public aid.

qu every dollar in tuition pud by each student in Cathohc elementaty

v ~ 4 A

and secondaty schools during 1970 -71, _the government sub 1dy rQresented

- i3]
an addxtxonal 69 cents. If this government cantnbutxon were removed and
the servicgs left 1ntact, average per-pupxl cost in Catholxc schools , \

v

estimated at $307 for 1970 71, would have risen by at - least 40 percent.

These fxgures, which are\}at best benchmarks, probably over-estxmate the =

’e

relative financial contr.xb_utxon by governments at all levels to nonpu_blxc

education generally and to individual schools specifically. Nevett‘heless_,ll

even accountxng for var).ovns -difficulties and possible omxssxons, the -
1mport-ance of the governmentAas a cohtrxbutor of a).d to nonpublxc , )
education still remains high, certainly'higher than, the current debate
surrounding_ tuition tax cred‘its“ﬁould otherwise sugng'est._.f_“

& ' 4

GOVERNMENT REGULATION OF NONPUBLIC EDUCATION

-

Policy Issues

—

“Along with the expansion of public aid programs there has been a
proliferation of public regulatory policies that are imposed when public

aid is received, Almost all direct and indirect financial aid programs

regulate their recipients in some way, placing constraints on the

generation and allocation of financial resources, or 'on the .use of .

5

publicly funded "in kind" services. While public finance and public

regulation are intertwined, there are also numerous federal, state, and
[t ) ;
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local polu;les that regulate without prov1d1ng aid. The,se regulations may

be applled to all profit and nonproflt business undertaklngs or they may

be applied exclusive ly to educational 1nst1tutrons. )

)

What are the ‘purposes of regulation? Regulations that apply to all

‘regular business practices may be imposed on propriétary and nonprofit

urldertakings alike to insure compliance with laws concerning public health.

@5 v

and safety, commercial and residential zoning, truth in advertising,

employment practices, affirmative action, business licensure, and-

’

procedures for adjudicating conflict between business and client. .When

discussion shifts to regulations affeeting educational pra¢tices, then

issues-of compulsory education, student admissions, curriculum content,

‘and personnel qualifications become important. These regulations
7
1nev1tab1y shape the 1nstruct10na1 program otf\onpubllc schools and help

“
n

to define what a school is.

+
t

Who are the principal regulators? Governmeits at all levels—-

federal| state, county, city, district--regulate Anon‘public education. The

types and scope of regulations vary widely across these levels. Moreover,

at any given level of governmental authority, there is wide variation in

the agencies that regulate nonpublic education.. In addition to local,

state, and federal education agencies, these regulatory bodies range from .

local zoning commissions to the Internal Revenue Service.
To answer the question of who is regulated, attention_must be focused

on schools as institutions and on the schools' clients, includi parents

and students, and other school clientele, including financial benefactors.

=

“Most general business regu}at‘ioné that are. imposed in the absence of

Y
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public aid are applied to schools as ‘i.nstitut‘io.nsv»_ Ye;,'busin'ess
regulations tied to publickaid,v especially aid through tax exemption, may
als\o be _imposed.on third parties. Fc.)r examp‘l‘e, private donors to .
nonp'ublic-'ru;npr(‘)fit schoo-]:s.canngt claim tax deductipns. for their
contributions if theb school faiis to retai_n its tax-ei:empt status, anci
such 'contt"o_yls influence the g.eneratioh'of income by nonpublic schooti”s.'i’hwv
Educaéional iaractiées may be controlled through strictures imposed either
~on ~sc;10013 or on sttvxdents and éar.ents. For example,'compulsofy school

attendance laws may be enforced by clos‘ing schools that fail to s@tisfy

. . )

state gtandards, or they may be enforced against the students and their

parénts‘ to prevent attendance at substandard schools. Such educational
A )

regulations may‘ be imposed with or without public aid attached; to

compliance.

e .
Regulations Independent of Public Aid
Regulation of General Business Practices \

Local, state, and federal agéﬁéies regulate nonpublic schools ghfough
business statutes that apply generally to ;11 pt.'oprie'tary and
non-propﬁrietary educational and non-educational institutions. Most of
these ’tegulat\ions arenadministerbd by agehciés that ranée from.the local
zoning and bu.ilding commission t;) the rEl-qual' Employment Opportunity
Commission. As‘ applied to nonpublic schools, these government t;egulations
have two general objectives. The first is based on the rationale that

governmental controls bver the physical environment of private businesses

are as necessary for the public's protection from actions of nonpublic
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schools as they are for the public's pfotection from any othér private
business. Thus, buildings used for educational purposes are required. in
all states to satisfy.state and local building, fire, health, sanitation,
child 'welf'ar’e, and zo’n.ing codes. While mosé of‘these -cod'e'a‘b are‘r‘u‘ély
invalidated by the court.s, zoning feguigtions have been .increas‘ingl‘y
challenéed by supporter-s of private education as' the frequency of hou;e
Stt;d?' and~conf1icil with local ordinances Have grovm.35 v’

" A gec’ond general objective of governmeht.r;‘egullnti'on of no;pubiic

0

schools is based on the .rationale that parents and kst,udervlts need valid
criteria by wh\£Ch to choose private schooling, and that business
regulations are as necessarvy here as théy ’are in other lectors"of*thg
service economy (e.g., health caré deliver‘y). Protection of the public
from fraud is ofténybsougt'ltv by private schools that want to protect
reputable institutions from questionable practices by ofher schools. 1In
re‘sponse to tﬁese ‘demands, all 50 states reduire that nonpublic elementary
schools register with the‘state depkartmévnt of education and provide

36

certain records and reports. At a minimum, nonpublic schools must

furni:sh the state with pupil attendance records and grades of instruction;
thes;: records are often supplemented by information on t‘he number of
Eenchers emp}oyed and t_he courses of study offered;
\
While such records are available to the general/ public, it is clearly

understood that registration does not imply approval. To secure approval,

40 states have established a range of voluntary and involuntary procedures

for nonpublic school licensure (se,‘_eg Table 2). Of these, 5 states

administer mandatory accreditation programs, 23 more mandate that selected




-

nonpublic schools conform to state department of education requirements to

secire approval, and an additional 12 states grant approval at the request
of a nonpublic school. Licensure in most states, whether voluntary or
naot, requires that nonpublic ,schools maintain the same minimum standards

of educational practice that are applied to public schools.

-

7

3,
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R i TABLE 2 R

" State Regulatory Policies Affecting Nonpublic Education

‘

L§*}>’ . Number of--
' ’ : States Adopﬁ%ng' : -

“Policies : E . Policies
Licensure .
Mandatory Accreditation ‘ 5
Mandatory Approval : .23
Voluntary Licensure -  ° : : .13

' Records and Reports .
Attendance Records only Required ' : 37

Additional Records Required , , .23
Special Health and Safety Requirements ' 36

ComPulséry Education Standards ' X

Mandatory Standards - 38
Noninterference ‘ C : v 12 A
Curriculum Réqﬁirements'for Selected Schools 46

Teacher Certification Requirements

Mandatory : 13 C o
Voluntary , » 26 -,
Noninterference of Any Type 12

) o

Source: Charlés J. O'Malley, "Governance of Private Schools," Private
School Quarterly (Summer 1981): 12-15; Bascowb Associates,
State and Federal Laws Relating to Nonpublic Schools (Washing-
ton, D.C.: Office of Education, 1975), pp. 26-31.
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Regulation of Educational Pract‘icel . e

"In Piercé v. Society of Silterl (1925), the U.S. Supreme Court
.37

relterated the government's pover to regulate nonpubllc schools:

No queltlon is raised concerning the power of the state to
reasonably regulate all schools, to inspect, lupervxle, and
examine them, their teachers and pupils, to requxre that a'll
children of proper age attend some school, that teacherl should
be of good moral character and patriotic dxnponxtxon that
certain studies plainly essential to good citizenship must be
taught and that nothing be taught which is manlfeltly 1n1m1c11
-to the publxc welfare.

To illustrate fhé range and frequency of regulations pertaining to

nonpublic elementary ahd secondary schools, state statutory 9rovi.sionl are

- v

summarized in Table 2.- Of these, three'sets of regulations merit close

scrutiny because they ultimately shape the definition of a nonpublic
school. , . '
, : . “ - .

St.ate Qompulsory Educatiion Standards. The question of state

»

v

regulat“ion of Qnor;publiC’ schpols” became sal.ient with t.he»p"asugg‘ of
legislation requiring all children within specified age limitl‘ to attend
sch,ool. "If the state forced every ch’i.igi to go to a school, be it public
or nonpublic, then it was argued that all schools had to meet minimum
e‘c.iucational stand;rds. In keeping with timzs obligation, 49 states and the
District of Columbia require compulsory school attendance; only
Mississippi makes attendance vo.luntary.

State cdmpulsory education statutes ma;v be divided into two
categories outlined in Table 2. Twelve states accept prima facie. that
nonpublic schools satisfy the state's cémpulsory att-endance provisions,.

-

and t_he); make few demands on these schools. 1In contrast, a majority of
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o

‘lta‘teS'require that nonpubllic schools l.atisfy educational stnﬁdardl
determined by the state department ;).f educnt.ion in order to compllly with
the .stnt‘e's compulsory nttendnnc; provisi;)ns. Standards include subjects
o"f. study, inbtructibnnl materials, minimum lehgth of school day and yéar,
personnel qualificntions, and course requirements for graduation. Thus,
in these states, nonpublic schools must demonstrate that their
instructional program is equiv.leﬁt to thnt‘prow}i;ied in the public
schools. V&rio;xs sancti’ons exist to insure compliance with the
"equivalency" principle, though the methods of enfor_c;emen; vary across
states. Fourteenbstaiel can clgse schools vi“lating state regulations,
vhile 17 additional states, having no such direct sanctions, enforce
combulsory attendance laws against the students or their parénts to
38

prevent attendance at substandard schools.

Minimum Curriculum Requirements. The most common and, critics say,

troublesome application of th? "equivalency" principle requires nonpublic
schvool’s to ‘teach- courses comparable to those in pu'blié schools. The
minimum curriculum regulatiéns of most states require that mnonpublic
sthool students meet the same standards deemed necess.ary- for their public
scholol counterparts to satisfy the compulsory attendance laws of the
state. Inl' ."'the name of "equivalency,”" most states require instruction in
certain specified courses. The number of states that mandate certain
educational standards or specific curriculum requirements has grown over
time. In 1965, 31 states regulated curricula; by 1975, according to Table
2, this number had grown to 46. These codes vary widely in how much th‘ey

[
speciﬁy instructional standards and enforcement procedures. In 1965 ten

4
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states specifically defined required coursés, while an additional 21

)

demanded :variou's degrees of equivalence. According to Table 2, the number

of states in each of theaelcaCegori'el had increased by 1975.39

Teacher Certification Requirements. Determining who is competent
L4

to teach in schools, how competence can best be developed, and who is
qualified to judge competence are all hotly debated‘,isaues.. Tﬁe
"eq};ivalency-" principle focuses concern on whether teachers of nonpublic
schools should be required to undergo the s ame training ahd acquire the
same knowledge and skills as teachers in public school's. Of the 38 s_tate(
in 1980 that required nonpublic schoola’to'satis‘fy the "eq'uiv.alency"'
principle, Alabuﬁl, Hawaii, Kanlsaa, and North Dakota also required that
all nonpublic 'school teachérs be certified by that state's dep;rtmht of

P

‘education in order to comply with its compulsory education mandate. And

e

of these 38, an ‘additional 9 also required that nonpublic schoo} teachels
of all n'on-religious‘subjects receive dep‘r_tment of education
certification, That brings a total of 13 states requirling lc;»me form.of ’
teacher certification for most nonpublic schools to operate during 1980,
up from 6 states during 1965. Another 26 states also provided nonpublic
school faculty with the opportunity to seek state‘certification
voluntarily. Moreover, statés like Oklahoma, with more limited standards
and enforcem!gst procedures; require that‘ nonpublic schools employ
state-certifiled teachers before they apply for voluntary state

approval.“o
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Regulations Tied t.ok. Publié Aid
Compliance u;ith the various regulatory policies outlined above may be
closely tied to the provi;n'ion of public financial aid to nonpublic
education. In fact, the trend over ti@ has been toward mOr; gid‘with
strings att‘ached (i.'e.., "'tied.aid")‘. Even indirect tax subsidization may
beget direct regulation. The_‘Intern.al Revenue Service (IRS) and-its sctate
counterparts are regulators, and the potential sanctior;s at theitr disposal
include the total loss of the school's tax-exempt status and the
concommitant loss of contributions from donors and\fro‘m.proceeds
assocliated with school busin:ess and property holdings. Such a loss would
affect a school's inc_:dme in ways not associated with the,i‘npmition of
court ,fli.nes for not obeying other types of regulations, or with the loss
of aid from "child benefit'" programs. IRS rulings have ranged from
resgfricting political lobbying activities of noan.xblic schools to
restricting segregationist‘ admissions policies.
The latter restrictions merit closer examination.%! Current tax
benefits to nor;public schools have been viewed by civil rights advocates

as mechanisms that frustrate the future dgsegrégation of nonpublic

schools. With Green v. Connally (1970), the U.S. Supreme Court forced ’

the IRS to reconsid®r whether all nonpublic schools were charitable

organizations. Following M, the IRS adopted nationwide procedures in
-line with the Supreme Court's reasonin;. Only schools with racially
nondiscriminatory admis;iona policies were eligible for tax exemptions
from the IRS. Under pres.sure from civil rights groups and certain

government agenmcies, including the Office of Civil Rights and the Equal

Emp loyment Opportunity Commission, the IRS in 1978 proposed more stringent




rules to compel npnpublic‘ schools to take more aggressive steps tbvatd

desegregatién. Schools that did not comply would be threatened wi-th the
’

ultimate s’anc;ion, r emoval vof their tax~exempt st(atus. After reviewing

the proposed guidelines, Congress passed an amend;nent that denied the IRS

the funds necessary to enforce the new guidelines. The same .isaue Has

surfaced repeatedly in sub‘eqﬁent sessions of Congress.

In addition, many states that attempt to regulate the curricula or
teacher qgalifications in nenpublic schools, including many*of those-
states with more limited :.'cvegxlxiationa ;nd enforcement procedures, require
that nonpublic schools comply with ﬁi'h?se‘regulationarbefote their students
can receive "i'ri“kind" services from state and local agenciea.42
is this . more apparent. than in the operation of -state and feder'a.l
categorical aid programs. l' While most nonpubllic sqhools are affected by
one or more of the reg-u“;atory policies oﬁtlined above, only a few c.)‘f ;hgs.e
schools, those whose students receive categorical funding, are affected by
the myriad state and federal regulations attached to categorical programs.
This small subset of nonpublic schools'is-subjec't to a gréater d;gree of
public regulation than are schools that receive no cate‘goricll*lid.

Regulafions governing nbnpublic school participjtion in handicapped
education and compensatory education programs illustrate the range of

\

public controls that can be exerciae‘dv over nonpublic education. In states

.

like California with large programs in handicapped education, private
special education schools are regulated in much the same way as their
counterparts in the public sector. To ﬁualify for funding, these schools

v

must satisfy state teacher certification requirements, state minimum

35
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-curriculum requirements, state due f)tocyeu and lt;xdent rights’ procedures,
and so forth. In conttilt, nonpublic schools whose students qualify for
ri':ie I funds face fewer regul.tion-,vbut'they stiil mu;t submit to the
utxthority of the local public school system churéed with monitoring . .
compliance, performing student evaluations, and fL;nding néfvices.’ This
often means the preparation of detailed scﬁodl-by-nchoal program r'e“Jiewl,

by a special nonpublic schools Title I compliance review team of public L

and private school perso'nnel.l‘a' : :

CONCLUSIONS
"The important question underlying currént debate over tuition tax
credit- is not whether nonpublic schools should or should not be supported

by public fu—hds. Rather, the essential policy issue is whether the

!

federal government should provide additional aid for a sector whose
¥ .
constituent parts are already beneficiaries of varying magnitudes of

public support. When aid frc;m both direct and indirect govérnmenE soﬁrcen
was added’ tog'e‘ther‘ using available data, it comprised an estimated
one-quarter o:f total nonpublic school resouécea‘fron all public and .
private squrce’s ‘during the 1970-71 schc;ol year. Given expanded aid

programs over the last decade, it is very unlikely that the relative ~  «,
importance of government financial support-diminished with time.

Moreover, since public aid and $pub1ic regulatory policies are so

.
[

inextricably intertwined, no discussion-of alternative financial aid

policies--including tuition tax credits--should overlook the.probable
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. -;'"‘{;:.'.v )
impact of expanded-government regulation on the future operation of

"nonpublic lcliboll. B} 1975, for nonpublic schools to operate, 5 states
: mandated thut‘thcy all ‘q;‘é/\'qyfy ltl.te accreditation requirements, 13 states

mandated that th‘clei"r t\g;ct'\;rl .lltilfy state certification reéﬁirenentl, and
46 states mandated that minimum curriculum requirements be sacisfied. The
. - . ) A . . .

frequencies . of these and other /r,egulutory policies have grown nationwide

. o,
R

over the past two decades. While numerous additional regulations are

either untied to aid or are ‘directed at the non-inltructionul program of
nonpublic schools, a second trend over time has been to—t'urd more "tied
aid" und‘greéier regt}:}‘ut‘ion of instructional programe. All programs of
aid inevitably must d.__’a,ter;nine standards of eligibility, the first lt?{)

toward defining what a school is'or should be. As suggested by IRS

attempts to regulate nanpublic school admissions policies, subsidization

through tax policies, is unk important vehicle for extending the scope of'_
‘ 4

government coatrol over the i}nte'rnul operation of nonpublic schools.

Moreover, as regulators of nonpublic education, the impact of educational
." . * . " o >' .

and noneducati. ug-encie'u at all levels of government should not be

ate over tuition tax credits. . - ‘
81on has made clear, the curreat debate over-tuition

e

overlooked in fufure d
As this discu

tax credits nee

’

s to be expanded to encompass the larger policy context

within which such a policy would operate if it wete to pass legislative

and judicial muster. Tuibtion tax credit would be* s departure from

existing federal tax pﬁoli‘cies. Under current lav, tax deductions and
) ¥ .\ “ I R ) N Vs
exemptions provide an inairect source of aid Eor all nonprofit

organizations, including most nonpublic schools. However, the Moynihan-

8

s

u




Packwood bi_Il and the Reaéan proposal would usge ta‘x'po':licyv to provide more

-

direct aid to nonpublic educat ion. -It would do this by altering the
" . ' o . = N~ . ! <

primary recipients of tax subsidies. ‘Instead of the school or that

school's benefactors being the principal recipients of public aid, as is -~ = s |
" .the case-under present tax policies, both tax credit schemes would make /(
the consumets of nonpublic ez‘lucation--p\a'r{ntg who send their children to - {
;‘ N . . S . (

vnonpub«l/i:c sc‘hools-.—the direct beneficlaries. In this way, tuition tax .
credits begin to look like exi.}\ing ""child benefib'" programs, except that

/ they would not show up as federal Budge_tary expenditures.

This analogy has its limits, though. When one examines the purposes

N " . ; < B ‘.v~v » N N A R 3
. . for which this aid may be used, tuition tax credits are merely an

extension of existing tax policy. With the credits, there would be no

e o M - D -

apparent change in publ l.c control éxercis_ed' over the s'ch)ozal's intg‘rnal" ‘ ,
Pp'era’tib.ns; Hvowevet, by employing federal tax policy as tiié'pf-i'nc_ipal
o 's.ouz‘ée of aid to _nonp‘ubl-ic' edﬁcmti‘on_,‘tAa!‘t cy:edit_ proposals .could alter the
importance of the fedéral govetnqent'and the Intjernal Revenue Service
- : N . . , - . . A

(IRS)" as providers of aid. As noted earlier 'in Table 1, Lj‘lder the current

. system of aid the states and local governments provided almost two-thirds

of/,ﬂ*ll aid to nonpublic education during 1,30—71. That configuration and
" . - . . . A ' .
the importance of the IRS would undoubtedly change with the adoption of

N . 13 ." 3 ' 3 »
tuition tax credits. With these changes would come an ind&ease in the

_absol.ute and relative magnitude of federal aid.“’

Compliance with government regulations is once again tied closely to RN
. the provision of public aid, and the trend over time has been toward more, "
- not less "tied iaid.," -0f course, with regard to the purposes of public
: : . ) * [N N - . . . .




'

.

‘Opport-un.ity (OEO) and Coons-Sugarman voucher sxchzemes_,z‘_5 E

N

regulation, wide variation can be found 'across proposed alternative

policies. The .Reagan and Moynihan-Packwood tax credit proppsals would

extend - -the existing system of regulations coacerning tax subsidization to

. “ N

cover the provision of the new aid. In.the proposed legislation, tax

%

I3

benefits t'o' parents whose child attends a nonpublic school would be denied’

if that school practices racial discrimination in its admissions policies.

¥

‘Similar prohibitions would be exercised in the Office 'of Economic

kN | ! N

Perhaps one of the most important differences between the existing

- - ¥

system of "tied aid" and tuition tax credit proposals is the expanded role

to be played by the Internal Revenue Service (IRS) as the principal
feueral regulator oftnonpublic education. When public funds are
ap.propr'iated for an activity, then that activity l'.s.likely to come under

much greater scrutiny than it would be if supported by revenues generated

“

. L] " A N . | .
entirely within the private sector. This lesson is often forgotten among

advocates of tuition tax credits who emphasize that the aid is to families

’ ' .

2

and students, not to schools. Under current policy, schools are the

targets of IRS oversight of prohibitions against nondisctriminatory
admissions policies. Under the new proposals, IRS powers would be

expanded to include the examination of the tax records of those who are

\

the new targets of regulation, the parents of students attending nonpubTic

[}

schools. Moreover, the definition of what is a '"school," which must be

written into the law, will circumscribe the type of activity that can be

'

subsidized. As various kinds of liberties are taken with a tuition tax
! .

credit--such as its use by parents who are tutoring their own children in

v N Y : “A

Fi




‘the home--there will be increasing pressures to define in great“detail

what type of ™ chool" is eligible for parental tax credits. Such

¥
.

s inter“ventio'n with respect to the constitutionality of the assistance or
the jnternal operations.of private schools represents an important L

 expan8ion of the scope of regulation‘concerning nonpublic education.

As the history of public support for private eduiitij(?uggests, that

»

scope will only expand with growth in the /‘zagnitude of government.

—
1

.

financial aid.

“~

ERIC *

Aruitoxt provided by Eic:
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