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"OVERSIGHT OF THE EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION .

TUESDAY, JUNE 15, 1982 .

U.S. SENATE,
CoMMITTEE oN LABor AND HUMAN RESOURCES, .
Washington, D.C.

The committee met, pursuant to notice, at 9:39 a.rh., in room
4232, Dirksen Senate Office Building, Senator Orrin Hatch (chair-
man of the committee) presiding. : .

Present: Senators Hatch and Nickles.

- The CHAIRMAN. The committee will be in order. )

Today’s “hearing has three purposes: First, to review the finan-
cial, prograrh, and management problems of the EEOC; second, to
review what corrective steps have been taken to correct identified
problems, and third, to review the agency’s goals and objectives for

. the next 2 years. !

A.year ago April, this committee set as one of its major oversight
goals the review of the Federal Gavernment'’s effort to further two
important natiognal goals: One, the elimination of illegal discrimi-
nation, and, two, the improvement of employment opportunities for
‘women and nlinorities. ©~ ~ . -° . .

As a method for achieving this end, the commijttee examined the

. activities of the EEOC and OFCCP. GAO reports that more than 87
. agencies administer equal opportunity pregrams throughout the

Federal establishment, but the EEOC and the OFCCP have the
. major responsibility for furthering these national goals.

This past April We completed our review of the Executive Order
11246 program, the affirmative action program, as administered by
the OFCCP, and we released a report which contained recommen-
dations for 'improving the pro%lrain. It also called for a clearer de-
lineation between the role of the EEOC and the OFCCP and called
for an effective EEOC. . .

This hearing today culminates a similar, though less detailed,
review of the EEOC.

Without objection, I will ‘put the balance of my statement in the
record at this point. I believe it has been passed out.

(The opening statement of Senator Hatch follows:)

_k 3
OPENING STATEMENT OF SENATOR HATCH
\

The CHAIRMAN. In July of 1981, the committee became aware of
critical management and finaricial problems in the EEOC which
needed immediate attention. I\requested the GAO to conduct a
thorough and immediate financial audit of that agency and-report




- [] 2
its findings as> soon as possible. Three months later, in October of
1981, they provided the committee with an interim report, which
found the agency in financial chaos. The books could not be audit-
ed, reports ‘were unreliable, receivables and payables were misman-
aged, fund controls were inadequate, and transactions went unre-

“corded. There were over $27 million in unliquidated obligations,
over $9 million in error transactions, and over $1 million in out-
standing travel advances which have not been collected from staff.
" Today, I am releasing the GAO's final report of that audit and it
documents a dismal record of that agency’s past attempts to come
to grips with its management problems. The report is almost a
repeat of the study GAO completed a decade ago in 1976 and which
the EEOC at that time said it would use in improving the agepcy.
The 1976 report found the agency in violation of the Anti-Deficien-
¢y Act and recommended the EEOC adopt a new financial manage-
ment system. In 1978 the new system was started. It was never

managed properly, however, and since then, management seems to _

have disregarded the recommendations and,.the problems have
becomé compounded |

The final report, aside from reporting the agency’s inability to
“keep accurate records, raises more serious questions about the in-
tegrity of phst management and of possible ‘violations of the law.
For example,’the audit revealed that the EEOC entered into year-
end ‘agreements with civil rights groups wherebhy money was
loaned or advanced to private attorneys to try civil’rights cases on
behalf of individuals. Such agreements go beyond congressional
intent.

The amount totaled over $1.2 million with at least one-third of
that being kept by the group with whom the agreement was made.
Furthermore, EEOC “obligated funds’ in *one fiscal year to cover
future needs for the following year. Finally, the most flagrant vio-
"lation found was that the EEOC managers were certifying annual
reports knowing they were inaccurate. : .

Because of the serious nature of their findings and because we
want to correct the problems identified, I have requested the GAO
auditors to téstify this morning. We need to get to the bottom of
these allegations and be sure it does not happen again.

In addition to the financial management problems, other GAO
reports have found administrative and program problems within
the EEOC which need correcting if the agency is to be effective.

These include the questionable methods used by EEOC in settling .

charges, their backlog versus frontlog which distorts the caseload
picture, the low number of cases handled by attorneys—they aver-
age three cases—the EEOC’s delay in filing suits or closing cases,
its duplication of OFCCP’s function with its systemic program, its

poor record of monitoring unions, and poor management of person-

nel and equipment, to name a few. These and other problems are
well documented in the following GAO reports:

One "Equal Employment Opportunity Commission Needs To Im-
prove Its Administrative Activities” (HRD-81-740, April 21, 1981).

Two. “Further Improvements Needed in EEOC Enforcement Ac-
tivities” (HRD-81-29, April 9, 1981). .

Three. “Financial Management Problems at the EEOC” (AFMD-
882-17, October 30, 1981).
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_ Four. “Federal Efforts To Increase Minority Opportunities in
Skilled Construction Craft Unions Have Had Little Success” (HRD-'
79-13) March 15, 1979. » o :

This administration and this committee have been criticized for a
lack of a commitment to civil rights, yet the record speaks other-
wise. This ‘committee has undertakeh a long study, including 9
days of hearings covering affirmative action and sex discrimina-
tion. It has recommended solutions for furthering our national
goals of eliminating discrimination and increasing opportunities for
women and minorities. °

Our goal has been that of increasing the country’s efforts at pur-
suing those goals. Unfortunately, because we ask critical .questions
such as the ones which I haVe raised today and have taken the
studies of GAO seriously, we are accused of being anticivil rights. I
must question whether those who criticize are also the same as
those who would allow the conditions which the GAO revealed at
EEOC to continue, thereby denying services to the people who need
the assistance for which the agency was created.

In addition, this committee has worked closely with the adminis-
tration's hew appointees in taking hold of the problems. For exam-
ple,' CommisSionersShattuck, in her first 2 months as ACTION Di-
rector, managed to start proper accounting procedures, and for the
first time in several years the agency is able to reconcile its month-
ly accounts. I have with me photographs of the conditions of the
financial records room which I am submitting for the record. They
clearly. demonstrate the chaos and irresponsible management at
EEOC. Yet I am told" the responsible administrators for these of-
fices received bonuses up to $5,000 for “outstanding performance ”

[The photographs refjarred to follow:] )
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The CHnairMAN. In addition, Commissioner Shattuck has man- -
aged to begin making the Office of Review and Appeals more effi-
cient in processing grievances which have been backlegged. I un-
derstand that in the past, attorneys managed to make only two de-
cisions a week. In short, what is evident is that the new adminis-
tration is taking hold of the agepcy and correcting problems which
have’gone uncorrected. o

Such action strikes me as evidence of an administration that -
takes civil rights seriously. On the othér hagd, one must ask the
question of why past administrators came an® asked this commit-
tee for more funds when they did not know how much they already
had. On December 19, 1982, Acting Chairman Clay Smith provided
mé with afi update of that agency, and on May 10 Acting Chair-
man Shattuck responded to a series of questions on progress being
made at EEOC. I am submitting both documents for the record.
Ms. Shattuck's response demonstrates the positive manner in
which this administration is moving forward.

I have asked Chairman Clarence Thomas to come before this
committee today to begin reviewing with us what goals and objec-
tives he is planning for the coming year, and he was quick to ac-
commodate our request. I appreciate his eagerness, especially given
that he has held office for less than a month. During his confirma-
tion hearing, I requested that he keep up the momentum the new
Commission appointees had achieved. Looking at his written state-
ment leads me to believe he is a quick learner.

While it is important that we review the problems of the agency,
it is even more important that we examine where we want to go
and how we're going to get there. As we have done with OFCCP,
we plan to review EEOC's progress every 6 months. This will
assure that our problems are being worked on rather than being
ignored. More 1mportant, it will assure that our agencies are kept
sharp as problem-solving tools rather than monuments to old ideas.
and old solutions. ' ‘

We will go to our first witness, Mr. Wilbur D. Campbell, the
Acting Director, Accounting and Financial Management Division of
the General Accounting Office. .

Mr. Campbell, we are delighted to have you here today. We ap-
preciate you and your associates being willing to testify here today
on this very important subject. '

Now, I will have to apologize. [ am managing the bill on the {loor
that will come up about 10 o'clock. I am trying fo get Senator
Nickles, who I think will be here, to spell’ me.”If he is not, I am
going to have to have my counsel, Mr. Flores, ask my questions so
we can build this record today. It is just one of those things that 1
just cannot seem to avoid. In fact, probably the next three or four
major things on the floor, will require me-to be there almost every
minute. The balanced budget amendment comes up next, and I will
be floor manager of that as well. :

So I will have to apologize in advance-for rot being able to be
here past about 10 o’clock this morning. N

£ ’,
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8 Co
STATEMENT OF WILBUR D. CAMPBELL, ACTING BIRECTOR, AC- ‘
COUNTING AND FINANCIAL MANAGEMENT DIVISION, GENERAL
ACCOUNTING OFFICE, ACCOMPANIED BY JAMES CURRY, ORAL
BUTCHER. AND ROBERT H. HUNTER ’ . |

The CHAIRMAN. I wonder, Mr. Campbell, most of the peopléhave
your statement as well. Would it be possible for me to move right ]
to questions with you, just put your statement in the record? .

Mr CampBELL. Absolutely, Mr. Chairman. .

The CHaIRMAN. All right. Without objection, then, we will put
your statement in the record, and I will just move to some ques-
tions because I would like to get some questions out before I leave ¥
here this morning.

. Now, as I 'understand, there are really about four critical areas
covered in your report, and I would like to examine each of them
in greater detail. . :

First, you have made it quite clear that the agency has not main-
tained accurate and up-to-date financial records which are capable
of showing how much money the EEOC has at any given time, Jhow
much it owes and how much it is owed.

Second, the report indicates that the EEOC has not implemented

the necessary audil controls to insure t its records are being
maintained accurately and that the fe# controls which do exist
have been igriored. '

Third, the agency has engaged in a highly questionable “loan”
progr un in an attempt to finance private title VII suits at a time
when uts own staff was not workingto capacity.

Finally, the financial disarray of the EEOC forced senior finan-
cial staff and apparently others in the line of command to make A
manual adjustments to the yearend reports for the fiscal years
1980-R1, even though these individuals knew that these adjust-
ments were unsupported.and improper. , )

Now, all of these issues tequire further examination. Did I fairly,
and accurately state them? ’

. Mr, CamPBELL. Yes, sir, you did. '
The CHAIRMAN. Your report points out that the EEOC’s account-
Ing records and reports are' unreliable. How long has this condition
existed? . -

Mr CampBeLL. For quite a number of years, Mr. Chairman. Our
last report in 1976 disclosed a number of problems with fiscal year
1974 transactions. OQur most recent report dealt with 1980-81, and
we found that a lot of the gonditions noted in the 1974 era contin-
ued to exist over this period of time.

The CHAIRMAN. As of the end of fiscal year 1981, how much was
owed by the Commissjon? In other words, what was the size of the
agency s unliquidated- debt?

Mr. CampBELL. For 1981, about $30 million, and for 1980, about
$27 million. .

The CHAIRMAN, So réally a ®otal of about $57 million for the 2

. years.

»
~Mr. CampBELL. Well, those ndabers are cumulative, Mr. Chair-
man In other words, the total obligations as of 1980 were $27 mil-
lion for prior years forward. By 1981, they had irtcreased another
33 million.

12
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The CuairmaN. They came up to $30 miliion. I see.

You have testified that the Commission has failed to keep accu- .

rate records, and I presume that this failure may affect the figures

you have just.given. How much mohey do you think the Commis-

sior really owes? »
> Mr. CAMPBELL. It is almost impossible to tell. They have not vali-
dated the obligations as required under section -1311. We suspect
there is a wide range..For example; over $9 million of that dath
relates 'to obligations prior to 1979, some of that going back as
early. as_1974, so there is some question about whether or not any
debtor waould let a debt go that long. , N

In addjtion, you have a statute of limitations running of about 6
years against Federal debts. - :

The GHAIRMAN. Accordirig to law, the Commission cannot use the

$30.1 million for current-year operating costs. Am I correct in that?

Mr. CampBELL. That is correct; prior years only. . .

The CudirMaN. Now, does the Commission have the necessary
_controls to insure that these funds are not used to exeeed budg-
etary limits imposed by Congress? . ) . ,

Mr. CampBeLL. No, sir. There arge conteols designed into the ac-
counting system, but because of tN¥ ,manner in which it is being
implemented; the controls do not éxist.

The CHAIRMAN. Asel understand it, there have been instances of

e

people and contractors who were owed money by the Commission

having to wait niore than a year in order to get paid. Is that cor-
rect? ) N
* Mr. CampBELL. Yes, sir. We noted ahnUmber of such examples.
The CHAIRMAN. Are you familiar with a cas¢ involving the Hertz
Corp: in Oklahoma City? | N
Mr. CaAMPBELL. Somewhat, yes, sir, we are.’

The CHaIRMAN. ] understand that the company finally hjred a .

collection agency to get the money it was owed. I also undérstand
that some companies were paid only after they qontacted their Sen-
ators and Congressman. Now, is this a common problem for those
owed money by the Federal Government that they have to use the
Congress to receive payment or hire collection agencieg’

Mr. CaMpBELL. The Government, as a general rule, does a rea-
sonable effort in paying its debts. but in this case we noted a
number of instances where debtors had to go to their Cortgressmen,
either Senators or Representatives, and get assistance. We know cf
cases where they have had to resort to an attorney to, help.

The CHAIRMAN. Why isn't the Commission paying these bills on
tifhe, in your opinion?

Mr. CampseLL. 1 don’t mean to imply that every bill is not paid
on time, but it i§ simply that there is inadequate documgpntation to
match up, for example, the invoice against the voucher. In some
cases, it is as simple as not having typists available to type up the
vouchers¥ te

The CHAIRMAN, You stated that accounting record différences
were not reconciled and that accounting transactions vere not
promptly and correctly recorded over the last seve;ral years. Have
these conditions persisted? ” o7 >~

Mr. CampBELL. There has really been @ lack of emphasis’on the
part of EEOC, Mr. gbairman. The automated system has internal

o~ . >

.
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edits to provide internal controls, and when an invalid transaction
is inputted as rejected, it should be carefully researched, corrected,
and reinputted. . | .

EEOC in the past chose to ignore those transactions and let.them
pile up to the point where, I think, from about November 1980 to .
September 1981, they had increased from about 360 rejected cases
to over 4,000 transactions that had been rejected and not reentered
into the accounting system. . - .

The CHairMaN. What possible adverse impact do unsupported
adjustments have? Could fraudulent expenditures riot be detected?

Mr CampBELL. It provides an ideal environment which is condu-
cive to improper actions. By bypassing the internal controls built

" into the system, it certainly creates an environment where it 1is
possible. .

Manual adjustments also could result in improper transactions
being forced into.the system, which distorts the financial results. -

The CHAIRMAN. Would you give us the name of the chief finan-
cial officer who was responsible for the accounting system at the
EEOC during this period?:

Mr CampBeLL. Mr. Lefford Fauntleroy, who was the director of
the Finance and Accountirg Division. .

The CuaiRMaN. I see. You mentioned that the Commission rec-
ords did nat accurately show the receivables; that is, the money
owed to the Commission that it should-be collecting from its own
employees arid other sources. Did you establish the amounts actual-
1y owed the Commission? ’

Mr CampBerL We did not, Mr. Chairman. It would be a mon--
strous task For example, of the $1.1 million outstanding-advances
representing travel advances, we would have to examine each and
every advance, and there are something like 2,200 advances, in g
order to determine what the correct amount should be.

The CHARMAN. Could you provide examples of the types of re-
ceivables not recorded on the Commission’s records?

Mr CameseLL. Yes; I can provide a coupld. One example is relat-
ed to the agreement under which loans<®nd grants were.made to
private attormeys handling allegationis of unlawful employment
practices. This was aboiit $300,000. )

Another example related to audit-questioned contact payments
which had been questioned by the internal audit staff, :

The CnairMAN. You had indicated that there were about $1.1
million in outstanding ‘travel advances to Commission employees;
and that represents moneys which should be recovered as well,
right? . '

Mr. CampBeLL. Well, not, totally. Soma%f those advances repre-
sent travel that has actually been p?r%rmed but for which no
voucher has yet been submitted. Some of that is very old stuff and
should be collected, yes, sir.

The CrnammaN. I see. I understand that members of the audit
team investigated some of the travel voucher cases in depth, and I
believe one related to an employee named Ronald Crenshaw. I un- .
derstand that he had aver $2,570 in outstanding travel advances at
the time of your interim report. What was the nature of his travel?
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Mr. CampBELL. Mr. Crenshaw was traveling on union business.’
He is an EEQC employee, but he is a union representative, and our
records show that he owed $2,570 in advances. ’

The CraIRMAN. How long has he owed that money?

Mr. CAMPBELL. Several years. I believe the figure was 28 ad-
vances, and he has filéd something like 5 vouchers in that period of,
time. ‘ o - )

The CHAIRMAN. Ahd you are saying that these dollars were
charged to the Government for work that he was doing that was
not Government related? .

Mr. CampBELL. No; it was Government related. He is an employ-
ee of the EEOC, but he is a union representative and presumably
traveling on union business to be reimbursed by the Federal Gov-
ernment. i

The CHAIRMAN. So you are saying he should have been reim-

_ bursed by the union if he was traveling on union business. What do

you mean by this? :

Mr. CAMPBELL. I don’t think we are questioning the fact that-the
Federal Government should not have paid his travel; it is that he is
not filing the vouchers to validate the fact that it is a valid obliga-
tion of the Government.

The CHAIRMAN. I understand that the audit team talked with
Mr. Crenshaw about his unpaid advances. What was his response?

Mr. CampBeLL. He indicated to our audit team that he doesn’t
owe the money, and he implied that under the union agreement
that the union has, he is not required to prepare travel vouchers.
We have not had an opportunity to look into this, but theretis a
definite problem there.

The CHAIRMAN. Well, has Mr. Crenshaw gotten more travel ad-
vances since your discovery? . .

Mr. CAMPBELL. Yes, sir. After our interim report, he received
some additional advances.

The CHAIRMAN. As I understand it, the GAO has reported that a
of failings in the Commission’s accounting
system stem from personnel problems. What are these problems
and how significant atethey? . s '

Mr. CampBELL. OK. Sonje of the problems noted were inadequate
training, particularly in the finan jal arena, vacant positions of re-
sponsibility, not being filled, resulting in inadequate supervision.
We found examples of accounting duties being performed by nonac-
counting personnel. We found a lack of cooperation and communi-
cation between various levels of management and a series of in-
stances of unprofessional conduct on the part of staff.

The CHAIRMAN. Do you call these items that you have listed un-
professional conduct?

Mr, CaMpBELL. Some of those, yes, sir. Not all of them.

The CHalrMAN. Could you submit all other instances.that you
know of of unprofessional conduct, or are they in your statement?

Mr, CampBELL. There are a lot of disruptive practices on the part
of personnel; in some cases, threats of violence by an employee
against a supervisor; in other cases, the GSA guards were required
to come into the work aréa to maintain order, those types of
things. ~
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The CHAIRMAN Are these unprofessional practices a common oc- .
currence in the Federal Government?
Mr. CaMPBELL [ certainly hope not, Mr. Chairman. We like to
think we have®a very professional group. .
The Cuairman. I also understand that that EEOC engaged in a
“loan program” during 1978 and 1979 in which then Chair Norton
gave gpents of more than $1.2 million to five civil rights groups.
. According to your records, Women for Change of Dallas, Tex., was
iven $200,000; the National Bar Association was given a total of
$345,000: the Women’s Law Center, Inc., which is no onger in ex-
istence, was given $144,000; the Lawyers.Committee for Civil y
g Rights under law received $200,000; and the Chicago Lawyers Com-
mittee for, Civil Rights under Law, Inc., was given $345,000. What
in the world was the purpose of these loan programs?
« Mr CampseLL. The objective, Mr. Chairman, was to determine * |
whether or not, through the use of private attorneys, EEOC would ’
be able to provide legal assistance to a greater number of people
than 1t would otherwise have been able to do.
The program was also seen from one respect as a means to elimi-
hate somewhat the backlog cases.
The CHairRMAN Well, it looks to me like these amounts were
front money to help fund thosg organizations. Would you conclude
that! ’
Mr CawmpBeLL. The funds were made available to nonprofit orga- .
nizations as grants, who in turn gave them to private attorneys,
and the private attorney either had to pay or not repay, based on
whether he won or lost his case. So you might say it was seed
nioney I-think was the intéeht; yes, sir. .
The CHAIRMAN Why should the Federal Government be involved
in fostering private organizations, foundations, or otherwise, that -
have their own special interests at heart?
Mr CawmpBeLt. The program was questionable in nature as to
whether or not they had the authority to enter into the program.
The CHalRMAN: This i§ the kind of stuff that really bothers me
because 1 think the agency, if it is doing its job, will find ways of
providing new opportunities for women and minorifies without nec-
essarily fostering political organizations in the process. Do you |
- agree or disagreq’ : . :
. Mr CampBELL{ Yes, sir.
The,CHAIRMAN. You agree. ¥Laughter.)
Youw still haven’t answered my question.
Mr CampBELL. I am sorry. I ' may have misunderstood the ques-
tion, sir. Would you repeat? - . R
The CHalRMAN. Well, do you think the Federal Government
ought to be in the process of fostering political organizations, or
shouf!d they be doing the job as a bureaucracy or as an agency
self? . ‘ .
Mr CampBELL. No, the Federal’ Government should not be fostér- s
ing political organization. ) .
The CuairMan: Well, that is what they are doing here. Now,
whether you agree or disagree with these agencies, such loans
could be turred around the bther way, I suppose, if you have differ-
cirt people in control, of the EEOC. Is-this a reasonable practice, in
your opinion; for thexFederal Government to be engaging in.

-
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Mr. CampBELL, No, si¥. Our legal people have held that it was a
questionable practice, and there was some question as to whether
authority existed to undertake the program. ‘

The CHalRMAN. Well, how much of this $1.2 million that went to
five civil rights groups was earmarked for the cost of administra-’
tion of those groups? ‘

Mr. CampBeLL. As I recall, about $334,000 of the total went for

- administrative expenses.

The CHAIRMAN, Where did the rest of it go? 4

Mr. CaMmpBELL. For the loans and grants to the private attorneys.’

The CHaiarMaN. As I understand, your report indjicates that a -
lawyer would turn to one of the groups administering this money
and ask for money to cover the expenses of bringing suit. He or she
could receive up to $1,500 for an individual case and $7,500 for a
class action. You know, under the cominon law, we used to call
that champerty and- maintenance. .- - .

Apparently, if an ajtorney lost the case, the money received was
called a grant. Is that right? :

Mr. CaMPBELL. Yes. , ! .

The CHAIRMAN. If the attorney won, he or she would return the
money. Is that right? . :

Mr. CampBEDS,. That is correct.

The CHairMaX. Both of those statements are correct. To the at-
tomegf, the monky was a loan if he won, a*grant if he lost. Is ‘that
right? | . .

Mr. CaAMPBELL: Yes, sir. ~ : )

The CHAIRMAN. It seems like a form of no-fault litigation insur-
ance. When did this loan fund program end? y

Mr. CaMpBELL. It was first funded at the end of 1978 from 1978
funds, and it went through fiscal years 1980 and 1981. It ended in
fiscal year 1981. No, I am sorry, at the end of fiscal year 1980. I a
corrected; at the end of fiscal year 1980, Mr. Chairman. ’

The CHairmaN. Well, I am really concerned about this program
because I don't think the Federal E%’overnment ought to be support-

ing any political organizdtion on any side of these issues. We ought

-

_to be doing the job. If the agency has a good purpose to begin

with—and it does—it ought to be doing the job itself. If it needs
more attorneys, we ought to be hiring more attorneys. But I don’t
think we should be fostering private groups out there:at Govern-
ment expense to sue the Government, among other people.
Mr. CAMPBELL. Yes, Sir.
The CuaigMaN. Do you agree?
Mr. CampBELL. Yes, sir. We agree. .
The CHAIRMAN. Are you familiar with the memorandum dated
§§tober 28, 1981, from Johnny L. Johnson, Jr., Assistant General

L

unsel to Izzie L. Jenkins, Executive Director, entitled “Status
eport on Loan Fund”? '
Without objection, I wish tosinsert this memorandum in the
record. Are you familiar with that? ‘ . :
Mr. CampBeLL, Yes, sir, | have seen the memo. .
The CHAIRMAN, According to that memorandum, the grants have
been consolidated into four regional loan programs: Atlanta, Balti-

" more, Chicago, and Dallas. A total of $847,934 has been obligated

for 212 cases. Is that correct?

8§
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Mr. CAMPBELL. That is correct.

The CHalrMAN. I would like to insert that memorandum at this
“point., R . _

[The memorandum referred to follows:]

.
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- . K LTUAL L M SYENT OFPDRILATY ccun:ss;ou ,
L::.‘I,r'/ WAIHINGTON, R 20208
. . October 28, 1481

oKL T . .

LEECAAL CaaNstL IS

MEVORANDUM . : ’ v

TO . Issie L, Jenkins ’ !
. . Executive Director (Act'g)

Constance L. Duppe'

Genaral CO\MN‘:)
p 4
THRL . * . James N. Finney Fj/'

Assotiate Genergf Counsel
Trial Divaision

'

FRON - Johanie L...Jobnson, Jr.
Assisiant General Counsel
Support Programs Branrh

‘

SUBSE(‘!‘ - Statns Report . l.oar Tund
P \ .

The Lvan Fund Program exvarcd on Septemver 30, 1950. Pursuant
P 1o the Loan Fund Cluse OT Piceesures, the OffHee of dudit con-

ducted audits on euch of the four programs and transferred the

fi1les to this office for coiiection purposes. .

e have Leen, able to determinc that there was na'totzl of
$847.934.62 obligaied for the Atlants. Baltimore, Chicago und
D53 1as Loan Funds op a ¢otal of 212 cases. There is a total) of
S804 .997.74 1n outstanding loans.

The following 1S A summary of the activities :alken pursuvant to
the Loan Fund Close Out Procedures on each koam Fund.
. .
4 .

P . ATLANTA LOAN FUND .
A\ ]
' The Atlznta Loan Fund-loaned a total of §$141,037.69 on 36 cases.
. There has not heen a repuyment on apy of' the cases and we have
' nct Leen requesied to mike a decision as tc the ca cellation or \
extinguishrent of any Toan. Therefore, the outsta ding balance
remains $141,037.69.

'
. . . - /
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The lamvers' Committee for (vl Fizhrs Unver Law d-d ot tran-.fer

the fales for the 20 funds © ca 00 10 Lt O, faer ol at the

Aawdiy,

time of the xud:

However, they &id prrivige the aucienr. with

2 11st o3 th? lear recinients, ™Ms well . s tae ndme of tne (asc,
the Jdate the ioxn was granted, the amount of the loarn »nd
the sagne« loar agreements lor ali bul 4 o1 'the cascs., The loan

refinient for the four cases
FYorida

Thc aromnt Joaned 1o 4

tdan counfitnation

letters werg

is jowepn Hendcrson of Tallahussce,

H:- ndeagon 3s £17,500, .

trin-mtica to all Joan recipients

o Octoner 27,

1981

The atiorneys were

requested te respond

by\ Novenber 23, 198!, and for rach subsequent g1 morth persod
wilh information recardine statns of the l1tigation and further
anti~aoated action We also tiransmitted tne promissory notes
und other purtinen. documents to the Budget and Tinance Mivision
and requested that accocunts recexvnmei be estab)psled and placed

intd the comnuter.
" L ]

BALTINORE 10AN_ FUND

The Baltimore Loan Fund logned a total of $:41° 27

2 73 on 32 cases

Tie case files werr transferied on November 5
datronal Bar As<oc.iation to the Office of

it

1880, by the '
which verifled the

tounv:d urounts and 10 turn sent
Branen Loan coni:irmatian lett

creceaved Icans on ypral) 21, 29

ie1prnts provide this offyce,

the fijes Lo the Suppurt Programs
er« .erc .ent to «li atturneys who
and 27, 198! requestingl that loan

wighin <.\ months and for each

. subsequent s menth period. waith infornat:on regura*ng tne tatus
nf the "i1ttgatinn, o duwding lase acty oo taken, Jatr of actiop,
yate or ahich “uar*her (et oon i~ anticipated nad proyected date on

-

wiizh litagat:onr 3s expected (o be

concluded.  The status rerarrs

w1€ due Octuber 21, 235 and 27, 198)

1/ Thas olfice transiitted

the

and Foinance I

~stablished and vlaced 1nto the compurer,

son and

1egquested that

fromissory aoteg and other pertinent, documerts to tne Budget

itceounts recewvables pe
Fadget and Finaoce

Mvai<sion has computerized the Fy

‘79 dota whoeb reflect that

S144 ,2%2.73 were commtted for Joaa

S

b

FeCoLILATS.  aean 1ecaprents

We have receivad eipght reapor

7

on

thrdée case bawve

sPSs to our ]etle1q¢frhm loan

ndicuted

that a total

of $6.521 10 hud been repaird to the EEOC and on

«nother five
the Ni°A We

SN total of 86,301 €7 hagq been repald to
s¢nt a memorandum te the Badget and Finance Dive-

*sion requestiag that at veprafy

whethgr tnese repayments were -

made tc the Camission

Tf7the budgct and Fimange Bivision™

verrfies that payment has heen uade, this vall reduge the . -

outsitanding amount to $220,050 34,

Howe vy,

1f the Buaget and

Finade Mivision 1s unebdy

'o verfiv that pavments were mude,

vl oLeguest verifacatios siom the NationalsSar Associdtion,
.

)

A

& .
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M~ 7exprovidea by exic .




-

4 : ‘ 117. : *

~ I3

) The FY '78 data 101 Ul 1eamning S100,000 Cammitted Mor loaus
hzs not been pYacca 10lo the comyaler

Ch1CAGO 1 0AN FUND ¢

The Chicago, Loan Fund loaned » total of $214,500 on thirty-seven
~ (37) cases. There 1s a total of $213,500.00 in oitstandihg losns.
Letlers requesting a status report on the vases were sent to adl
attorneys on April 20, 1981 and May 20, 1981. Status Reports are
due 1n this office within si1x months of those dapes. which ure *
October 20, 1981 and November 20, 1081,

‘.

< . ¥e transmitted the promissory notes and other inforination on the
cases to the Budget and Finunce Divisien and requasted that
accounts receivab¥s bé tstabliched on vach individual loan
recipient and placed in to_the computer. Y'e have not recejved
“a response from the Budget and Fiaance Division
N [N
7o date. we bhave received & status report on the follirwing
four cases . L T
a  Mazarie;o v: Maywood Board of _Fire and Police
Commissioncls - Cose Settivd - ¢acn $Iu€ payrag
1t5 own Jees. 2/
L. August v. Delia Airlines - This case was decaded
Uy the U.$T Supreme Court on ‘Ylarch 9, 1931 ~ The
fssu¢ b this casc involved the discretion of the
U.S. Mistrict Court 1n Title V!I actions to allow
costs urder Rule 8% of thc Poedera) Rules o Civil
'} . vrocedure to an employer that prevai< on tae merits.
after having made a good fayih settlemaat offer, ' The
loan amount on this case was $1,{00. -
:/‘“
. The attoraey, in the braief fal#i wath the Supreme
Court, requested that costs he avarded to the plaintiff.
*., The Supreme Court. however.. held that each side
should pay 1ts own costs. Ther»lore,’pubsugnt o the
grovisions.of the loan fund costiact, we have reconmend..d
that this loan be extingur<hed ¢
. . . \
______ [, T~ ’ .
. v ’
2/ The dmount joaned on (he case wiv, $1.500  we reecived a
lettor from the loun recipient whaich stated that payment
. wa> mxde to,the Budget, and Finance nvision. We have
1equested Budget and Finance.Div ision to verify that
e repayment was made. If paymcu' has been made. the wvut-
. . stunding balance will he $212.000 06. . '
R ) . . . -
,{‘r . "
iy ] '
R . B
’ -3 -
- — .
‘
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S » . L 2N
Fautecks v. Montgomery ¥urd - ‘Jhe attorney has informed
us that this case 1s currently pending in United States
Distract Court for the Northern District of. I1linois..
. . He stated that $816.75 of his $7.500 loan has been naid
- out in costs and therels.a balance of $6,693.25 to be used
on tha case. Ve have placed this ihformatioﬁ in our files.

4. King v. Motor Freight - We recaincved n letter from the

attorney on July 21, 1981, informing us that: the
case was settled on Septembcr 6, 1980., He statcd
that the funds for this csse were transferred to
another casge entitled Smith v. Qgﬂpral Motors. . The

. amount loaned on this case was &7,500. WNa further
information As Lo the amcunt of funds used has been
supplied. We have placed this information in our files,

DALLAS_LOAY FUD

The Dalias Loin lund loaned a toial of $249 #16.32 on €7 cases. °
There is a total of $206,096.62 in outstamiing luans. There have
been 16 loans rcpn)d in the amount -of $37,951 and 4 loans cancelled
3n the amount of $4,768 and $1.000 returncd unused. ,We will send
confirmxtion j«tiers to eack loun recipr 'nt and recanmend to tle
Budget and Finance Divasion that accounts recrivabies be estab-
lished on cach loan on October 30, 1981, .
The gase files were trensferred to the Office ot Audit oy the
toi.en sor Chinge Inc., whach verifaicd the. Joaned anounts 2no an
turn sent the files to the Support Programs Bralleh. This office,
oecause of tecknical problems relating to the promissory noties and
lozn agrecvments, sorted out und reorganiszed each of the case tiles
and have reconciled the amounts inc]udog;on each.
EONCLUSTOR

A sureary of ithe cades funded under cach Aosn 'un? jo z\ai;nblv W
the Blanch fop review,

. < .
- L.

r
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 The CHAIRMAN. The more I get into this-#and, of course, I have~
to admat I am getung very irritated with it—but it .Sounds to me
like you’ve got a “lawyers’ relief fund” here: -

Mr. CampBELL. There is certainly not much incentive to the at-
torney to win or lose if he is going to get his money either way.

The CHAIRMAN. Right. It is not only that, but you are funding
special-interest groups at Government expense to sue the Govern-
ment and other people in society, rightly or wr.wgly, with all of the
biases that these special-interest groups may or may not have.

Mr. CampBeLL. That is correct, sir.

The CHAIRMAN I am sure if groups that were dedicated to main-
taining segregation had received Government fundg, there would
be a hue and a cry throughout this country that would tear these

. . roofs down. Would got1 agree? ; '
‘ Mr. CampBeLL. I agree, sir, 100 percent.

.

The CHAIRMAXN, I think the Government ought to play it rigﬁt
down the middle in order to do what is right, and the Government

cial-interest groups at Government expense, who are under no risk.
This is a special lawyers’ relief fund tﬁat literally. is fomenting liti-
gation not only against the Government but against other people,
rightly or wrongly. I don’t know, but it just doesn’t seem right to
me. Does'it to you? ) : ’ .
Mr. CampBELL. No, sir, it does not. That has been the position
taken by our office, too. \ ‘
The CuairMAN Well, taking the Atlarta_region, for example,
which was run by the Lawyers Committee for Civil Rights under
the Law, the-committee gave out $141,000 of its $1 50,000 loan fund
.and spent all of the remaining $50,000 on ‘administrative éxpenses.

. today? . L.
————— -~ Mr~CAMPBELL- To-be _quite frank, Mr. Chairman, we don’t have

authorities ought to handle these problems, not outside private spe- -

as expected when the grants were given. Where is the $141,000,

1

’ the slightest idea. - )
. " The CualRMAN Where is the §9,000 that was not lent?
.. Mr. CaMpBELL. We don’t know where that money is, either.
' The CHAIRMAN There is no record about it? ‘
Mr. CampBELL. The accounting records are not capable of provid-
ing a track for that money. -
The CHAIRMAN I see. : d .
My staff contacted Women for Change and asked about the
status of their loan fund. Its director said all money that was not
spent had been returned or was tied up in court cases. The EEOC’s
memorandum indicated that only $37,951 of the $206,000 in out-
standing loans has been returned ’

-~ /
“ Now, is the remaining money Ried up in court cases, and if so, -

who is mdintaining records of that money?
Mr. CampBELL. The same answer. There are no records in the ac-
. counting system. We are unable to determine where that money is.
M The CuAIrRMAN Well, T wonder where are the exposes of these ac-
+ tivities. ., . ' ;

It seems to me that they may be using these moneys adequately
and rightly if the law provides that they can do this. But is it right
for the Federal Government to put $206,000 of the taxpayers
money.out and then not account for it one way or the other?
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Mr CameseLL It is a very questionable program, Mr. Chairman.
The CHairMAN Well, assuming Women for Change is a good or-

' - ganization—and 1 have to assume that—and assyming that they

ate using the moneys properly—and let’s assume that—it is still
abominable that the Federal Government is not keeping regords’ of
this money or the utilization of it, assuming that you can get by
the hurdle that these are private special groups, special-interest

"~ groups that are using taxpayer moneys for their prive}te special-in-

-

[y

-

*

terest purposes..Is that right? ,

‘Mr. CampBeLL. That is correct: No matter how glorious the
intent, that does not compensate for the poor accounting.

The' CHAIRMAN Does the EEOC know where any of the money
not spent oh administrative costs is today, some $800,000?

Mr CampBELL. As I understand it at the end of our audit, they
are attempting, through the Offtce of General Counsel, to develop
an inventory and contact the attorneys who have the money- and
send out letters requesting repayment. . '

The CHAIRMAN I see. Has the EEOC’s Office of Audit reviewed
these loans? : . . . '

Mr. CAMPBELL. Yes, sir. ! "

The CHAIRMAN What were its findings? ¢ ~

Mr, CampBELL. Of the 12300,000 administrative cobts, they ques-
tioned abbut $100,000 ofythat. .

The CHARMAN I see. You questioned a lot }hore than that.

" Mr. CampBELL. I am ngt sure we covered it, did we? The GAO, as -

. part of our audit, did not}look at the supporting docwmentation for
the administrative costs held by the nonprofits:

* ,The CHAIRMAN I understand that these reports were submitted
to th;e ‘commissioners, Po you know what action was taken by
them? .

\

Mr. CampBELL. They are still unresolved as far as I know. They

L,

il

are dpen cases. . .

“The CHAIRMAN. I think the loan fund was not a loan fund as
might be implied in the literal- reading of those words. These loans
were loans only if you won youricase. Is that right?

r. CAMPBELL. That is correct.
he CHAIRMAN. Moreover, a?ﬁproximate_ly $334,000 of the $1.2
million involved in this program went to administrative costs. Is
that right?
Mr. CampBELL. Correct. '
The CHAIRMAN. One of the audits conducted by the EEOC ques-
tioned why Women for Change had not returned over $2,000 in fur-
> niture it had purchased under the program. Why was money being
spent or loaned under this program being spent on furniture?
Mr. CAMPBELL. I am assuming it was allowable cost under the ad-
ministrative expenses incurred. Am I correct, Mr. Curry? Have you
looked at the contract?

Mr. Curry. I believe that particular ex'pense for the furnibyre

was questioned by the auditors, the fact that they had not returned
their furniture ag.the end of the contract.

The W It has not been returned.

Mr. CAMPBELL. It has been about a.year, and no action has been
taken yet. .
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The CHairMaN. Other instances concerned those administering ;
the program giving loans to themselves, and as always there are
very few records available documenting expenditures. Is that right? '

Mr. CampBeLL. That is correct. - .

The CHAIRMAN. The EEOC’s own Office of Audit has challenged
tens of thousands of dollars claimed to be spent on administrative
costs, as | understand it. Is that correct? '

Mr. CampBeLL. About $160,000 is correct. . . .

The CHAIRMAN. What action has been taken by the EEOC t(;-
cover the money incorrectly paid out to those groups for unsubstan-
tiated administrative costs? .

Mr. CaMPBELL. It is still an open, unresolved issue, and as faras - .
we know, little or no action has been taken. o

The CHAIRMAN, What was .the legal justification given by the
EEOC for creating such a program? N

Mr. CampBeLL. The EEOC asked its general counsel for an opin- -
ion-on the authority to.undertake the program. The counsel recog- |
nized that they lacked specific statutory authority but concluded
that they had implied authority to enter into grants of this type.
. The CHAIRMAN. Who was the counsel? Do you know what his or
her name was? ©o

Mr. CaMPBELL. By name? I do not—dJim, do you know the name
of the counsel? .

Mr. Curry, No. - . .o
Mr. CampBELL. [ can provide that for the record. :

The CHalRMAN. Will you provide, that for us?

Mr. CampBELL. Yes, we will. .

The CHAIRMAN. Can you provide us a copy of that opinion?

Mr. CAMPBELL. Yes, Sir. f
_The CHAIRMAN. Staff tells me we have a copy.

r. CampBeLL. Do you have a copy -of the-epinion?
The CHAIRMAN. Yes, we do. &
Mr. CampBELL. OK, sir. , .
[The material referred to follows:] ' ’

{Memorandum]
EquaL EMpLoyMENT OpPORTUNITY COMMISSION,
. . _ Washngton, D.C., July 18, 1978.
To Chris Roggerson, Director, Office of Special Projects and Programs
From Constance L. Dupre, CLD, Associate General Counsel, Legal Counsel Division
Subject Invitation for Grant Apphcation. Private Title VII Bar Fund.

This office has reviewed the draft “Invitation for Grant Application” for the ad- -
ministration of a loan fund which would provide costs, on a reimbursable basis, to
private attorneys litigating Title VII cases It is our understanding that the loan
fund program will be initiated in fiscal year 1978 and funded from fiscal year 1978
appropriations. .

We find the draft "Invitation” to be legally sufficient, subject to the following con-
siderations. (1) Sufficient fiscal year 1978 funds are available for the funding of the
program, (2) The proposal must clearly reflect that the program addresses a need
anstng in fiscal year 1974, and 3). The Commission must comply strictly with the
umform admmistrative provisions set forth in OMB Circular A-110 which requires
the use of standardized application and reporting forms which, to our knowledge,
are not currently utihized by the-Commussion and, therefore would have to be ob-
tamned or developed . ,

Further, we would recommend that the term “revolving” loan fund not be used
since a revolving fund must be expressly authorized by statute {See attached Expla-
nation)

>
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ALTHURITY TO EXFEND (UMMISSION APPROPRIATIONS FOR THE FUNDING OF SUBJECT
PROGRAM

The purposes to which a federal agency's appropriations may be put are governed
by several statutes, afhong them 31 USC §628 which states "Except as otherwise
provided by law, sums appropriated for the various branches of expenditure in the
public service shall be applied solely to the objects for which they are respectively
‘made, and for no other,” and 41 US.C § 11 which provides "“No contract or pur-
thase un behualf of the United States shall be made. unless the same 1s authorizgd by .
law or 15 under an appropriation adefjuate to its fulfilltent.” .
Absent u statutory prohibition against a particular. type of expenditure, or 2 more
specific, appropriation for such expenditure, the Comptroller General has stated that
the teft™ to be apphed n deternunming what types of expenditures may be made
under an appropriation 15 whether the expenditure is reasonably necessary or inci- »
dent to the exedution of the program or activity authorized by tha appropniation, 29
. Comp Gen 419 (1950) - '
' As we understang it. the funds for the propoesed
Commussion’s fiscal year 1978 appropriation which general ‘purpose appropri-
. atiog with the exception of a specific ambunt Alloited xpenditure in connection
with State and local FEP agency pragramis Additionally,*dve are ‘'unaware of any
provision of law’ pﬁroh:bm‘n;z' Commussion expenditure, of funds for the stated pur-
R I ’ -

Livity Wdu.ld be taken from the .

pose . . NN .. N .
Thus, the remgining questyon would be whether the gperz;t:on‘of a.loan fund to E N
cover Losts of private Title Attorneys litigating Titlg’ VII cases 1s-reasonably re- *
plishment of the purposes of Titl¢ VI ks -

lated or 1ncidlent tg the acco

In previous méﬁ%orandu discussing Commussion programs of assistance to the pri-
vate bar. this division determined that a progranY whichgwould “improve the access
of aggrieved individudls té the courts and the implementation of sthe statutory
scheme ot Title VII of the Cuvil Rights Act of 1964 * * *“and a program which
would “initiate a targeted number and typé of litigation-yehicles via the private bar
in order to provide direct litigation support to tHe Comtnission” were.rehisonably re-
lated to ‘the accomplishment of the purposes of Title VIL dd, thereforé, within the

~

authorized use of the Commission’s genersd appropriation: - 3
We concluded specificafy_that: ‘the. Commission has the authority tb contract
with fc RUL an MALDE‘F" to increase the effectiveness and size of the private .

Title’VIT bar and to assure that every chargipg party, who wishes to pursue Title
VI ngh¥“m court-may do gp.') see page 3 of Myrch 29, 1974 memorandum from
Williani Carey, General Couh®t: to Chairman Powtl}, v )

Thus, the pruposed activity being réasnably related to the mission of the agency,
not spéeifically prohibyted by statuté, Qe the subject of a more specific appropri-

ation, we vonclude that the €smmission's general apffqprmtlun may be expended .
for; the operation of the proposed loan fung > ' . :
oy . N . . - : /
) . ! 7 « ows
. * % REVOL¥ING" LOAN FUND PN

The term “revolving” fund 1s used by QMB to déspnbe a fund the purpose of
which is to carry opt a continuing cycle of operations, OMB Circular A-34, Part II,
§611 Sucha t’uqq 18 ordingfily uged in fonnection withGovernment corporations
or officers within the Government which generate,inconfe as well as expend money
in order to allow the Guvernment &ferey t&ake use 9 t}je‘mt:on}e\ to finance the

. continuity of the operation m dvhich it 15 engdged’ +{ - 5 - T

HoweVer, the use of revolving fund progedyres géa‘qyges pecific statutory authon- cL
ty since, absent such authority, mowjes receiv® fronk & Government program would
have tb be returned to the Treasury™%Bee’§ 484 of Tif1d 31 U S.C. which provides that
“the gross, ainount of mbneys recenva for the use of the Ymited States from. any
source whatever shall be covered into the Treasury,” and”§4 Comp. Gen. 87, 88 Re
tAug 14, 106 ), interpreting this provision as requiring specific qu&onty for the use
of revolving fund procedures where federal expenditures are_jfvolw

. Since the Commnsann,i}:r% no egpreds statutory authority to, o
fund. and sipce the' prograth’as described would not opdegte t
within the Commigsion, Awe.w})uld recommend that the 0¥
not be used R o ! . . .

rate a revolvin,

-

OBUGK?}()? OF FISCAL YEAR 1978'APPR()!}RIATi N~

It has been consxsténtltygelgi that an agency may not obligate funds appropriated
for one figeal year to be ®pended for the needs of apothemfiscal year, see 36 Comp. .
Gen 684,884, 33 id 90, 92, and that the fiscal year appropriations may be obligated

TN
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oniy for the procurement of supplies and services needed during that fiscal year, 21°
Comp Gen. 1159, 1160, 32 1d 565. However, these statutory limjtations de not neces- °
sarily mean that articles and services procured with annual funds must be delivered
or performed or even used in that fiscal year, s long as the need for the article or
services arose during the fiscal year sought t6 be charged, 20 Comp Gen 436 1941)

Therefore, to the extent that the Commussion contemplates funding the proposed
activity with fiscal 1978 appropriations, 1t must be clear that a bona fide need for
the activities arose in fiscal 1978 N :

While these dectsions relate specifically to the obligation of funds under a con-
tract arrangement, it appears that grants &re subject to the same restnictions, 20
Comp Gen. 370 (1941 Comp. Gen B-189712 (Jan. 5, 1978). .

Since the loan fund program «described would invglve a repetitive service, ie, the
reviewing and approval of loan applications as they are submitteq, the nexus be-
tween the granting of a loan and a need arising in fiscal 1978 must be clearly estab-
hshed 1n order to charge such loans against the fiscal year 1978 appropriation

This could be accomplished by providing that loans will be made oniy for cases in
which the notice of Right-to-Sue was issued, or the case accepted for handling by the
requesting attorney, during fiscal 1978 However, under this approach, the priority
estabhished by the Commussion, 1e., that new cases be ‘given first consideration,
might be compromised since these chses may not begin to emerge from the rapid
charge processing system in any substantial numbers before the end of fiscal 1978

An alternative approach would be to implement the program as a research and
demonstration project emphasizing the experimental and unique nature of the pro-
gram and focusing on the development of an end product, 1.e, data needed by the
Commission to assess the feasibility of such a.ptogram as a means of accom plishing
1ts overall hitigation strategy, providing effective assistance to the private Title VII
bar and increasing the agailability of legal representation to Title VII charging ‘par-
ties. Language reflecting%this change in emphasis could be incorporated into the
“Program Purpose”’ section of the Invitation for Grant Application.

APPROPRIATE FUNDING VEHICLE .

Guidehnes recently promulgated by the Office of Management and Budget pursu-
ant to the Federal Grant and Cooperative Agreement Act of 1977 (Public*Law 95-
224), make the type of funding arrangement ut;lized to support a particular activity
dependent upon the relationship created between the federal agency and the recipi-
ent of the funds. ’ ‘ NN

These gwidelines require that a procurement contract be used when the principal
purpose of the relationship is acquisition of property or services for the direct bene-
fit of or use by the Federal Government, that a grant arrangement be utilized
where the principal purpose of the relationship is the transfer of anything of vahfe
to accomplish a public purpose or stimulation authorized by federal statute and no
substantial involvement between the federal agency and the recipient is anticipated
during the performance of the activity, and that a cooperative agreement-be used

. where the principal purpose of the relationship is the accomplishment of a public
purpose and substantial involvement occurs between the federal agency and the re- °
cipient. . - . :

_ "The mtent of the guidehnes is that the instrument utilized reflect the true rela-
tionghip intended. . )

As we understand 1t, the motivation for developing a program such asythe one
proposed was generated in part by the Commission’s revision of its “cause” deter-
mmation standard so as to make cause determinations synonymous with litigation-
worthiness, and the agency's commitment to ensunng that as many cause determi-
nations as pdssible be litigated. To the extent that the proposed activity and the in-
formation developed during its performance is-tended to assist the Commission in
living up to this commitment, it will be of direct benefit to the Commission. Howev-
er, the program as described would also further the public purpose of eliminating
employment discrimnation which Congress sought to accomplish in enacting Title
VIL , . .

Thus, a determination could ressonably be made that the relationship' between
the Commission and the loan fund administrator is intended to serve equally the
purpose of obtaining a service which will directly benefit the Commission and of ac-
comphishing the pubhe purposes of Title V1. Therefore, the use of either a grant or

a contract would be justified. . 4
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COMMISSION AUTHORITY TO ENTER INTO CONTRACT OR g;RAN'!I‘ ARRANGEMENT

< The Commussion’s authority to confract i1s based upon §705gxk1) of Title VII .
which provides that the Commission "shall have the power—(1; to cooperate with |
and, with their consent, utilize the regional, State, local and other agencies, both 9
public and private, and individuals,” which, read in conjunction with the proscrip- |
tion of 31 U SC. § 665tb) against Government acceptance of vohuntary service, would
permit the Commission to expend funds 1n exchange for services provided.
Section T(al of the Federal Grant and Cooperative Agreement Act of 1977 provides
that, notwithstanding any other. provision of law, each executive agency authorized "
by law to enter into contracts, grants, cooperatiw agreements, or similar arrange-
ments 15 authorized and directed to use contracts, grant agreements or cooperative |
agreements as required by this Act The purpose o?thxs authorization, S. Rept 95- |
449, p 12, 15 to overcome the problem many agencies now face if their choice of in-
' strument is statutorily restricted to a particular mstrument. If an agency 1s present-
Iy authorized only to enter into either contracts, grants, cooperative agreements or
other arrangements, this authorization enables that agency to enter into any or all
three types of agreements unless its use of a particular type of agreement 1s specifi-
cally proscribed by a provision of law
Title VII does not prombit the use by the Commission of any particular type of
agreement and neither does the language of § 705ghl) restrict the Commission to
the use of any one instrument Even if such a restriction were present in the stat-
ute, it would be superseded by § Tta) of the Federal Grant and Cooperative Agree-
ment Act of 1977 : N
In conclusion, we are of the opinion that the “Invitation for Grant Apphication” 1s
legally sufficient and may be implemented by the Commission subject to the consid-
erations previously mentioned

The CHalRMAN. Does the GAO agree that the interpretation
given by the attorney involving title VII was correct? I have to tell
you, [ don’t agree with it.» . . .
Mr. CampsELL. No, sir, we do not agree, either. We do .agree that
* they lack explicit authority to undertake such a program.
The CHAIRMAN. Yes, I agree with that.
~Mr. CampBELL. We agree that they had implied authority to issue
grants, but we felt that this grant was beyond that intended by the
Civil Rights Act and was for a purpose not envisioned, and there-
fore it was inappropriate to make grants of this nature. A
The CHAirMAN. Thank you.
I notice that my colleague and dear friend, Senator Nickles, is
here. Senator, I have been very alarmed over ‘what has been going
on at the EEOC. They just seem to be running this agency in an
extrajudicial fashion. ' .
I would appreciate it if you wotild continue on with the hearing
if you can, as long as you can. I will have to go to thefloor because ..
of managing the bill, but.I ‘appreciate, Mr. Campbell} your being
~ here today, and I appreciate your work that you have been doing to
try to help us resolve some of the difficulties facing this agency.
What' we want is an efficiently functioning EEOC that will create
jobs, not one that is going to create paperwork and burdens that
seem to debilitate jobs. What we have found is exactly that in 4
many respects, although there are many good employees and
people who really want to do what is right over there. i
And so the purpose of these hearings is to try to get this agency
doing that for which it was set up to do rather than what I have
called extrajudicial things. I think-we ought to call these activities
what they really are—illegal activities. ) A
So with that, I will turn over the rest of the time to Senator
Nickles, ’ p
Senator NickLEs. Thank you, Mr. Chairman.

. A
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‘Let me ask you some brief questions. .

The final issue that Senator Hatch would like to address con-
cerns your statement that millions of dollars in unsupported ad-
justments were made to the yearend reports submitted by EEOC to
external sources such as Treasury and Office of Management and ~
Budget. Why'did these adjustments occur? :

Mr. CampEeLL. The adjustments occurred at the end of both

° fiscal years 1980 and 1981. ’

Senator NickLes. Why were they made?

Mr. CAMPBELL. They were made because EEOC recognized there
were a large number of accounting transactions that had been re-
jected by the automated system and that the data reported in the
system was ihaccurate, and they attempted through two means,
one, to force enter some transactions by bypassing the edited inter-
nal controls, and they used a worksheet to attempt to come up with
some amended balances which were more indicative of what they
thought the end-of-the-year figures should be. : :

Senator NickLgEs. Who made those? N

Mr. CampBELL. The individual person involved?

Senator NICKLES. Yes. L.

Mr. CampBELL. What was the name?

Mr. CURRY, Arlene Fields.

. Mr. CampBELL. Arlene Fields. .
Senator NickLEs. Arlene Fields?
Does the Chairman of the EEOC sign off on, or at least review,
those reports?
Mr. CampBELL. He does not sign off, and whether or not he re-
viewed them, we are unable to tell from the record. .
Senator NickLEs. Is that the same person that is responsible for
the yearend reports? . - . )

Mr. CampBELL. This person was not. The certifying officer? ‘

Mr. CURRY. The certifying officer was Leffert Fauntleroy. s

Senator NickLes. It was whg? Could you pull the microphone up,
Mr. Curry? o ' .

Mr. CampBELL. Leffert Fauntleroy. .

Senator NiCKLES. Does the Chairman of EEOC sign off or review
those reports?

Mr. CameeLL. He does not sign off, and we are not able to deter-
mine, Senator, whether he reviewed them or not..

. Senator NICKLES. Your report states that EEOC officials certified
the agency’s fiscal 1980 and 1981 yearend reports to the Treasury
as being accurate, even though this certification was made with - -
knowledge of inaccurdcies. If true, such action would violate a
criminal statute, title 18 United States Code section 1018. Could
. you please explain the facts behind these allegations? LY
Mr. CAMPBELL. At .the time the certifications. were m the
agency knew that there were a large number of transactions that
‘had not yet been entered into the system. The agency knew that
the accounting balances had been adjusted manually. The agency-
was aware of a history of accounting»problems. The certifying offi-
cer, at least in 1 year, was notified that the balances were inaccu- -
rate; and yet the certification was made.
Senator NickLEs. When did this occur? ‘
Mr. CampPBELL. This happened both in 1980 and 1981, sir.
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Senator NickLES. What was the name of that official?

Mri. CampBELL. Mr. Fauntleroy asmin. .

* Senator®NICKLES. Was a report sent to the chairman’s office?
Was the chairman informed of that inaccuracy?

Mr, CampBELL. We are unable to tell. whether or not the chair-
man was notified, sir. - '

Senator NickrLes. Has the EEOC taken any steps to improve the
financial disarray based upon your recommendations in the inter-

. im report? . .

Mr. CampBELL. Yes, they have done a number of things. They
have filled some of the vacant positions which we were complain-
ing about They have dismissed Mr. Fauntleroy, the certifying offi-
cer They are providing some training. The backlog of rejected
transactions has b®en considerably reduced. The rejected transac-
tions are now beihg inputted monthly before the monthly reports
.are prepared, and there have been a number, of actions taken to
address the problem. Cos

Senator NickLes. Were charges filed against Mr. Fauntleroy, to
your knowledge? )

Mr. CampBELL. I think it is being investigated. I am not sure. Do
you know, Mr. Curry? . . .

Mr Curry. The Office of Counsel is investigating it at EEOC
right now. e L

Senator Nickres. So it is still pending inve,gﬁkation? -

Mr. Curry. It was pending at the time that we left, yes.

Senator Nickres. Gentlemen, we appreciate your cooperation
before this committee and also for your in-depth review and report.
As chairman of the subcommittee, and also for Senator Hatch,
chairman of the full committee, I wish to say thank you for your
efforts, and we hope to have the legislative follow-through to make
sure that some of the changes you recommended will be made.
Thank you very much. - .

Mr. CampBELL. Thank you, sir. . -

[The prepared statement of Mr. Campbell follows:]

PREPARED STATEMENT oF WiLBUR D CAMPBELL, AcTING DIRECTOR, ACCOUNTING AND
FiNANCIAL MANAGEMENT D1visiON, GENERAL ACCOUNTING OFFICE

Mr Chairman and members of the committee, we are here today at your request
to discuss our recent report, 'Continuing Financial.Management Problems at the
Equal Employment Opportunity Commission.” The report is the outcome of a
review we made at the request of this Committee after it received allegations that
the Commussion was beset with financial problems similar to those it had ex&ari-
enced in fiscal 1974 Our April 1976 report on’ those problems stated that the
mission’s accounting records were in chaotic condition and that this had contributed
to over $900,000 more being obligated in fiscal 1974 than was appropriated by the
Conﬁress Such overobligation is specifically prohibited by the Anti-Deficiency Act
(31 USC. 665) Our current review did not Ji’sclose any evidence of the Act being
recently violated, Qut it did disclose that the Commission has continued to experi-
ence serious financial problems during the past 3 fiscal years.

When we began our audit work in August 1981, we noted many of the same rec-
ordkeeping problems that were discussed in our April 1976 report. For example,
transactions were still not being promptly and correctl{l;ecordefgnd some types of
records were again piled on desks awaiting processing. Records were not being prop-
erly reconciled or researched to identify system deficiencies that allow record errors
to develop We also noted that accounting records could not be used for manage-
ment or reporting Furposes without extensive adjustments to make them more accu-
rate In short, we found an agency operating an automated accounting system that
was producing unreliable data. ' .

. ' 350 , , o
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We first looked at the design features of the system, which the Commussion pur-
chased 1n 1978, and found nv major deficiencies. We attributed the unreliable data
it was providing to the fact that personnel were not operating the system as de-
signed For example, we found that transactions rejected by computer edits were not
researched, corrected, and recorded as intended A backlog of about 4,000 transac-
tions, with an estimated value of $9.4 million, developed before positive action was
taken to deal witi’that record problem '
- Qur recent report provides details on the conditions contributing to the poor ac-

_ counting records and describes other serious financial problems as well Briefly

stated, we ffoted that:

Receivables, or amounts owed the Commission, were not properly recorded, con-
trolled, op’collected. For example, the 32.6 million in receivables recorded at the end
of fisca? 1981 was not correct because 1t included some apparently uncollectible

ts and omitted other amounts that possibly could be collected

About $1.1 milhon of the recorded amount was related to travel advances that
were made primanly to Commssion employees Before our audit, very little action
was taken to collect or settle amounts that had been outstanding for extended peri-
ods . .

Internal controls were particularly weak in the financial management area For
example, duties were not properly ‘separated to reduce opportunities for fraudulent,
wasteful, or abusive practices, accounting persoghel were not adequately supervised
or trained, and the internal audit staff was not large enough to perform needed fi- -
mancial management audits.

_ Controls over the Commussion’s byll-pgying activities were also weak Payments

were sametimes délayed for extehded periods because of such things as missing doc-
umentation and shortages of typists Somé vendors had gomplained about delayed
payment - “

Our review also identified a number of questionable acts by Commission officials

t in the past 3 years, which either violated Federal statutes or unnecessarily compli-
cated fund control efforts Thesé are summarized as follows. ‘

In the last few days of fiscal 1978, and again in 1979, agreements were entered
mnto whereby money was either loaned or advanced to private attorneys handling
allegations of unlawful employment practices. About $12 million was disbursed
under the related program, for which the Commission has no express authority

Funds provided for one fiscal year were obhgated to cover goads and services that
were clearly to satisfy the needs of future years. For example, over $111,000 in fiscal

- . 1979 funds was obligated on the last day of that year to cover periodicals to be pub-
lished and delivered in future years ) :

Unliqudated obhigations valued at about $30 million were not validated .as re-
quired by law. In one case, a $1.2 million transaction was recorded even though it
was apparently known to be invalid. . .

Yearend reports were certified for fiscal 1980 and 1981 as accurate when it should

" have been obvious to agency personnel that the figures were incorrect.

We reported on the Commussion's retent financial problems in an interim report
1ssued to this Commuttee in October 1981. Although the interim report did not con-
tain recommendations to correct specific deficiencies, the Actirig Chairman of the

. Commission commented on it in a Decerhber. 1981 letter to his Committee His letter
lists a number of specific actions that would deal with the deficiencies we found
Since that letter, we have noted, or have been advised of other actions, either taken

— or proposed, to address some of the problems. Ouy final report recognizes the Com-

mission’s planned or completed actions. )

In our final report, we do make a number of specific recommendations to correct
the financial problems at the Commission. The récommendations are directed
toward specific action needed to improve the Commission’s financial operations. In
some cases, the actions can be accomplished in a relatively short period; others will
require more time. If our recommendations are implemented and the Commission’s
other <proposed actions are completed, we believe these longstanding financial prob-
lems will be resolved.

- This concludes my statement, Mr. Chairman We will be pleased to now answer

v any questions you may have.

© N
Senator NickLgs. Our next guest is Clarence Thomas, who is

Chairman of the Equal Employment Opportunity Commission.
Welcomé. We are glad to have you before us, particularly with

the short amount of time that you have had as Chairman. We are

v
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most appreciative of the time and effort that you have been able to
put in in a short period of time. ‘
It is my understanding that you have a. statement you wish to

make.

Mr. THoMAs. That is right, Senator.

N, )

STATEMENT OF CLARENCE THOMAS, CHAIRMAN, EQUAL EM-
PBROYMENT OPPORTUNITY COMMISSION, ACCOMPANIED BY .
CARLTON R. STEWART, SPECIAL ASSISTANT TO THE CHAIR-
MAN; JOHN SEAL, DIRECTOR, ORGANIZATIONAL STUDY GROUP;
AND ODESSA. SHANNON, DIRECTOR, OFFICE OF PRGGRAM
PLANNING AND EVALUATION

Mr. THomas. First, before getting to my statement, I would like
to introduce the individuals at the table with me. To my far left is
Carlton Stewart, one of my special assistants. To my immediate left
is John Seal, who is heading the reorganization task force, and to
my right is Odessa Shannon, who is the Director of the Office of
Program Planning and Evaluation. )

Also, prior to reading my prepared statement, I would like to in-
dicate"that many of the changes or problems which have been set
out in the GAO report were addressed.by the previous acting Chair
of the organization, Cathie Shattuck, and the Acting Executive Di-
rector at that time, Edgar Morgan. ) -

Senator NicKLES. Who, sir? “ .

Mr. THomas. Edgar Morgan. These individuals have addressed
many of the concerns raised in the GAO report, or at least in the

“interim report.

\

Senator NickLes. Mr. Thonias, could I ask you to pull the micro-
phone around? .

Mr. Thomas. I would also like to indicate that although there
have been many valid criticisms of the EEOC, I would like to state
that there is much that is positive and good about the organization.
The task which the ‘organization is required to carry out is both
awesome and necessary. .

Since arriving at EEOC, I have found.that there are many sound
programs and dedicated employees who are willing to put forth the
effort required to get the agency back on its feet. :

With that, Mr. Chairman, ] would like to move on to my pre-
pared statement. )

I was sworn in as Chairman. of the Commission just about 1
month ago. I knew that the EEOC faced some serious management
problems before I accepted the position. I read the interim GAO
report issued in October setting out the serious deficiencigs with
EEOC’s accounting system and poor financial management. I had
also heard of other management problems within the Commission
such as low morale and a lack of diregfion. :

What I found upon assuming the jol§ as Chairman, however, was
worse than I had been led to believe. Internal control problemns
exist not only with the accounting system but also with other vital
management systems such as payrolf,and personnel. )

There is a lack of, automated information systems to provide
managers with timely and reliable information. The management
objectives system is highly burdensome on managers and of qués-

- N
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tionable value as an information tool for top management in the
EEOC. - ‘
As is'probably true of other agencies, there appears to be a prob-

.. lem of overgrading of some staff positions. Also, collection of out-

standing debts owed to tlie Government has been a low priority.

Perhaps worst of all, there has been an overriding lack of strong
management accountability throughout the Commission. In terms
of management objectives, the whole focus has been on meeting
quantitative goals: reducing the number of “‘bdcklog”’ged charges,
processing a prescribed number of actions within a certain time
period, et cetera. :

I support the use of quantitative goals, but there has been little
emphasis on the quality of work produced, the managerial capabili-
ty of supervisors or the responsiveness of staff to policy direction.

Numbers can always be fudged to look good. Strong management
accountability can never be established in an agency until it has
been made clear that managers are in fact expected to manage.

Complicating this problem is the fact that when the EEOC was
reorganized in 1979, functions such as policy research, internal
management analysis, and employee training were splintered
throughout the agency, and management accountability for these
critical activities disappeared. Furthermore, due to a RIF in 1981
/agic_l continuing hiring freezes within the agency, serious staffing
Hdficiencies have developed which disrupt organizational perform- .
ance. ' [

In addition, there is a well-known “backlog” of EEO charges
which was of special concern to the Congress during the previous
administration. EEOC instituted the rapid charge process through
the field offices to reduce the “backlog” of charges. While the num-
bers came down and cases were more rapidly handled, some nega-
tive aspects of the process are ndow apparent.

First, because field managers are rated on the number of cases
resolved, there is a great deal of pressure to settle charges to meet
performance quotas. This pressure does raise the guestion of equity
being rendered on behalf of the complainahnts. ’

Second, EEOC has no substantial quality assurance effort sup-
porting the rapid charge process to assure that settlements are
made in accordance with Commission policy. Furthermore, I was
led to believe that the ‘“backlog” of charges was down from 69,000
in January 1979 to approximately 14,000 at the end of March 1982.

I discovered, however, that the term “backlog” ‘as used by"the
agency referred only to those charges initiated prior to February
1679. Since then, of course, additional charges have been received.
As the inventory of those charges grew, EEOC began to refer to
these additional charges as “frontlog” rather than counting them
as increases in backlog. :

I consider this a meaningless distinction. Charges that are a year
old represent backlog just as much as the ones that are 38 years old.
So while I was originally told the case backlog was 14,000 charges,
I have discovered the true charge inventory figure we should be
discussing, adding both backlog and frontlog, js about 45,000

. charges.

Under the present system, while preductivity is maintained and
the size of the inventory controlled, many of the older charges are

.
"
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getting older. My staff has recently informed me that a significant
portion of the inventory is over a year old. However, I will soon
develop and implement special projects with specific tasks and
deadlines for prioritizing the processing of older charges. .

Confronted with this wide range of management problems and
constrained by the fact that I have assumed this position with 16
months of this administration’s first term already gone, I knew
strong action was needed as quickly as possible.

Specifically with regard to the GAO’s findings on EEOC’s finan-
cial management system, the following actions have been taken®

Obligations through March 1982 have been completely récon-
ciled, and we will reconcile by the end of this month the records for
April and May. I sent a memo last week to all office directors ofn-
phasizing the importance of their attention to this reconciliation
project. )

All rejected transactions outstanding on the error file have been
corrected and processed. Any new errors are now being corretted
on a cutrent basis prior to generating monthly reports. :

Critical staff vacancies in the Finance Office have been filled,
and we have sought temporary accounting staff assistance from
other Federal agencies to help us in the reconciliation effort.

Previous supervisory staff in the area of Finance have been re-
placed with new managers. We are in the process of hiring a
per;on for the new senior executive level position of Director of
Audit. . . '

A debt collection program has been established for outstanding
travel advances, and we ‘have collected $250,000 of the estimated,
31.1 million owed the Government. We are also in the process of
reviewing debts owed by contractors and other receivables with anr
eye toward developing an accelerated debt collection strategy to be
implemented within the next few months.

A review has been initiated of all unliquidated obligations from
prior years to determine their validity. The review will be complet- .
ed by September 30. ’ i

Proper separation of financial duties has been made within the
accounting staff to improve internal control, and further reorgani-
zation of the Finance Office is under review. . ‘

In addition to these steps, some of which, were initiated before I
arrived, I have asked the staff to provide me with concrete sugges-
tions for making systemic improvements to the finance operations
once we have gotten the accounting records corrected and up to
date. . '

Since I found that there were many more management problems
than just those in the finance area, I have also taken the following
actions within the past month: .

One, to improve management accountability, I have directed the
staff to review the current management objectives tracking system,
and I have completely overhauled the performance agreements for
all of EEOC’s managers to include qualitative performance stand-
ards, not just numerical goals, upon which they will be evaluated
in October. ‘

" Two, I temporarily assumed the position of Executive Director so
that I could have more one-on-one contact with office directors and
quickly get én top of important issues.
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Three, I ordered a review of our 1982 budget situation to better
understand our resource constraints and options within those con-

.straints.

Four, instructions were given to review other EEOC internal
management systems such as payroll, personnel, property inven-
tory control, and contracts and procurement. .

Five, a reorganization study has been initiated with the mandate
to improve the organizational structure and provide the Commis-
sion with the capability for better policy analysis, stronger internal
management, and an effective quality assurance program.

I know that this committee is interested in the goals I plan to set
for the Commission over the next 2 years. I am still in the process
of developing benchmarks and goals, but let me identify for you
some of the management and program objectives I am now consid-

- ering. The objectives under consideration for the coming year in-

clude? ‘

Stréamlining the EEOC organizational structure; implementing
an atcelerated debt collection program, improving the internal -
management support functions such as finance; updating internal
EEOC management and program policy directives; improving the
internal policy development process SO that the EEOC Commission-
ers can better address important policy issues; addressing in a real-
istic manner how the Commission can reduce its nagging backlog -
of outstanding EEO charges from both the private and public sec-
tors; reviewing the usefulness of EEOC surveys required of employ- -
ers and labor unions and the paperwork burden they place on the
private sector; streamlining the Federal agency EEO grievance
process; reviewing the EEOC field office intake procedures used for
incoming complaints and making any necessary improvements to
those procedures. . . - .

It is more difficult. to project goals for the following year since so
much will depend on our course of action on the projects during
this coming year. There are a couple of priorities, however, that I
can now identify: '

First, improve EEOC’s internal automated management informa-
tion systems so that we can deal with reliable, current information
when making program and management policy decisions.

Second, develop the capability to assist smaller employers to un-
derstand and support EEO laws and offer them technical assistance
in meeting EEO standards. - .

Finally, I would hope to have firmly established the reputation of .
the 'Equal Employment Opportunity Commission as .an organiza-

‘fion that works from the top down. Agency heads come and go, but

ultimately a healthy EEOC with institutionalized, well-run process-

* es and systems is the best insurance for the public that the Federal

Governfaent is protecting the employment rights of individuals.

» Laws have been passed to correct employment inequities, and it
is up to agencies like EEOC to administer those laws in a profes-
sional manner. The mission of the EEQC is to insure equal employ-

- ment opportunity without regard to race, color, religion, sex, ha-

tional origin, or age and, in the Federal sector, ‘without regard to

handicap. A . ~
The management initiatives 1 have implemented and_those I

plan to implement are all designed to strengthen the EEOC to
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enablé it to carry out this mission. I view the role of the: Equal Em-
ployment Opportunity Commission in the 1980's as a civil rights
. law enforcement agency, not as an advocacy tool for either busi-
ness or civil rights interest groups. Policies from the Commission
-must be based on sound, objective analysis and judgment supported
by the best facts available and rendered in a timely fashion.
In closing, let me state that I intend to lead a working commis- -
sion that will review in a systematic way its EEO policies, contin-
ually- reevaluating the effectiveness and relevancy of policigs to

current employment problems. )

Mr. Chairman, | would be pleased to answer any questions the >
committee may have. . ‘ -
- [The following material was supplied for the record:] .

BACKUP DATA FOR TIME LAPSE STUDY- CHARGES PENDING MAY 31, 1982
' Moaths
» T Total
Under 3 3ta b 609 91012 Over I2
Alianta . 450- - 376 335 20 1365 275 .,
Baitimore 511 497 382 33 72,685 4408 -
Bumingham . N3 322 178 121, 1250 2584
v Charktte , 494 380 238 A9 L19% 2527
Chcago 543 242 146 119 650 1,700
Cleveland . 487 2% M2 194 1,307 2446 -
Datlas . . 496 255 112 98 654 1615
Denver . - 203 120 63 46 359 791
Detroit . 463 14 % 8] 135 1419
Houston - ©o6® 3w 198 td5 2676
tndianapobs.., - ) I =~ 336 151 129 89 251 956
Los Angeies ., . 540 497 438 32 279 4595
Memphus . 503 340 258, 178 796 2075
Miam 324 289 309 218 1,629 2829
Miwaukee 201 129 46 39 866 1,281
New (rleans - . 516 434 391, 237 1,528 3,166
New York 563 605 K] 168 2,486 4,085 .
Phuladeiphia 511 332 253 186 1543 2825 . .
Phoenix P . . 339 158 65 62 686 1310
St Lows N i 5989 ‘288 188 146 1017 2238
San Francrsco , : A o m g 1. w6 2
Seattle . , 169 88 - 48 118 591 1,014
Totak - . 9972 6437 . 4483 3551 27064 151477
Percent . . 19 13 9 7T + 5

"I data presented here was used 1o calculate the time lapse peroentages (19 percent, under 3 months, 13 percent, 3 to 6 months, 9
percent, & 1o 9 months 7 percent, 9 to 12 months and 52 percent over 12 months) The percen::’ges confitm our expectabions about the
Drogressve agung of charges in our workload (all charges pending 25 active as of May 31, that 15, new and backleg) -

It should be noted that computer run used to produce the time lapse data showed

" that, as of May 31, 51,477 charges were pending in the, Commission’s workload. That »
15 6,638 charges higher than the 44,839 pending figure indicated in our 2nd Quarter
report covering the period through March 31, only 2 months earlier. In order to de-

termine the validity of this sudden jump is inventory, the Oféice. of Program Plan-
ning and Evaluation conducted a iagnostic* evaluation of field office data entry
practices for the period ending May 31. We found almost 3,000 charges for which no .
source code had been entared into the computer. Source codes define whether the
Commission or a.State and Local agency has first received the charge and who will

" process the charge. Under current worksharing agreements with State and Local
agencies, charges originally received by the Commission may be forwarded to the
State for processing When source codss for such charges are timely entered, com-
puter runs would delete them from pending end of period inventory reports. Thus,
in terms of 6,638 charges increase, it can be said that many of these charges were
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fiot 1n fact part of the Commission’s workload, although because of data entry lag .
they appear to be .

Moreover, our diagnostic study provides:a strong indication that closure codes
which would have further reduced the pending inventory {igure also -were not
timely entered. It 'was found to be the practice in some field offices to wait until the
end of the reporting period to catch up and enter codes'for all actions during the
quarter As a result, since the computer run cutoff for the time lapse study was May
31 (one month ahead of schedule), fewer source and closure codes had been entered
than would have been by the expected cutoff date of June 30 .

Inh addition to these reporting anomahes, 1s the fact that all charges received
teither directly into our workload—or simply “on hold” forstransfer to State and
Local agencies) are captured by thecomputer Therefore, during Apnil and May the .
computer picked up ap oxunately 7,600 new charges as “received”’ (at the intake
rate of 3.800 per monfhi into the Comngission’s workload. Unfortunately, because
some offices lag behind 1n enterang the source and processing codes that would clari-
fy the actual status of these.charges when thé time lapse study run cutoff on May
';1_1. 6.000 charges were still shown in the inventory creating an mflated inventory
igure ‘ . .

o .

Senator NickLes. Thank you very much, Mr. Thomas. -

I am impressed with your understanding of the problems of the
agency and also your interest in seeing the EEOC as a civil rights
enforcement agency rather than an dvocate for any particular
group. Congress specifically established the EEOC as the main Fed-
eral agency to remedy discrimination. | .

I am sure you will find this committee supportive of your efforts
to make the EEOC operate- in a fair, expedient, and professional
manner. , '

.1 am also pleased to see you describe the, quote, backlog-frontlog
as it really is, a backlog of unresolved cases. The April 9, 1981,
GAO report is critical of EEOC’s' rapid charge process which em-
phasizes settlements, which raises questions about the credibility of
the agency, both from respondents and complainants. GAO found
that EEOC’s 50-percent settlement rate with benefits imcluded
cases where EEOC had no jurisdiction or where there was no rea-
sonable cause to believe that there was any discrimination.

The report said: ) ’ . ,

Typically, these charges nvolved individuals who were fired fér alleged job infrac-
tiong such as excessive absenteeism, poor job performance ar work habits in viola-
tion of company policy ) ’

These grievances are not wiolations of title VII, and as a conse-
quence settlements do not provide for substantial relief yet &llow
individuals to abuse the system. ‘By- filing charges of discrimina-
tion, they can get settlements under title VII not related to dis-
crimination such as “clean work record and neutral references.”

I'see where you have set the review of backlog as an objective.
Would you also review the rapid charge system and report back to
this committee? ‘ )

Mr. Tromas. Review of the rapid charge system is also one of our
goals, and of course we intend to report back to this committee.

c Sengtor Nickres. What do you think would be a reasonable/fme

rame’ .

Mr. TaoMas. Right now, I think it would be somewhat imprudent
for me to set a timeframe -because there is so much that we are
reviewing. The rapid charge process is being looked, at_in, the con-
text of the overall review of the organization. o ]

However, within the next few monthis I will have pretty much of
a handle on some of the major problems: whether or not, for exam-
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Ple, in the rapid charge process, we would want to have a built-in
quality assurance unit or whether we would have a separate qual-
ity assurance unit. ° )

These are decisions that are further down in our review of the
organizational structure, and we simply have not gotten down to
them yet. 'So it would be somewhat imprudent. right now to give
-myself an arbitrary timeframe. I will say, however, that we will
review it as quickly as possible ard that we are utilizing a task
force that is working full time on the reorganization. .

Senator NickLEs. You mentioned 45,000 cases. Are those cases
pending, or are those cases over a. year old? , ’

Mr. THoMas. Those cases are pending.

Senator NickLes. Those cases are’ pending. What percentage of
those would be over a year o0ld?

. Mr. THoMas. Fifty-two percent. ' . N

Senator NickLEs. There are about 20-some-odd thousand that. are
over a year old, and those would range anywhere from a year to
how many years? . L .

Mr. THoMas. I think perhaps 4, 5, 6 years.

Senator NickrEs. Do you happen to have an average of time span
of those over a year; how long their time might be? Has any}())ne
compiled that? . i

*Mr. THoMas. We can provide that to the committee.

Senator.NickLEs. I am interested. I personally have seen or have
been involved in some past cases that would drag out for 2 or 3

*years and greatly increase the, one, legal expenses for all parties
and, in many cases, not really go to the real crux of the question. It
seeméd to be of great benefit for persons who were advocating one
side or another but not so much for the individual complainant nor

for the company that was involved. . J
o I think it is important to reduce that timeframe, but not just do
it as your predecessor had and change the classification or defini-
tion of backlog. Tsthink that was less than honést.

The same GAO report points out that the EEOC’s systemitic pro-
gram, in' many instances, duplicated that of OFCCP’s Executive
Order '11246 program. Qur committee report, and those of others
over the years, have consistently raised this problem. There is no
need for duplicating our resources or to place employers” in a
double bind. )

"~ Could I ask you to study this problem and see-if we ‘couldn’t

come up to a solution so that we will not duplicate the efforts? . _

" Mr. THoMas. That again, Senator, is a part of the total reorgani-
zation study. We are looking at the systemit program as well as
other parts of the organization, and we would be more than happy
to report to the committee. There is very little in the organization-
al structure that is escaping our scrutiny at this time.

Senator NICKLES. Good. Have you found that QFCCP and the
EEOC have duplicated your efforts? , -

Mr. Taomas. Well, there has been duplication. I think that
occiirs when you have ‘overlapping of authority in various areas
and when various individuals are subject to similar laws. However;
you can build incriteria for looking at certain cases which would

- .

preclude that kind of duplication. In addition to that, you can co- .

ordinate responsibilities with the other agencies.
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- Senator NickLes. We would be most appreciative if you would co-
ordinate algo with this committee so that we can do everything to
‘insure that that does not happen. It has been somewhat of a repet-
itive problem which many have said, Yes, we want to eliminate
that, but we haven’t been successful to date.

Your-looking into.it is appreciated by myself and Senator Hatch,
and we would like to coordinate our efforts with you in that regard
to see if we can eliminate some of the unnecessary duplication.

] Do you have any idea when you might be able to get back to us
< as far as some possible guidelines for either or both?

Mr. TroMAs. With respect to systemics, we have not begun to un- ,
earth the patticulars of those problems, but again, I will say that
we will get back as quickly as possible, and we do work with mem-
bers of the staff of the committee on a continuing basis. .

Senator NickLEs. Have you visited with Ellen Shong, the head of
OFCCP? oL g

Mr. THomas, I have not, but I have visited with hee boss, Mr.
Collyer. - L .

Senator NickLes. Great. I would appreciate your coordination
with them and both of you together getting back to our commiittee.

I think that would be a good step in the right direction. ° .

The GAO report further found that EEOC had not been timely in
initiating litigation ente conciliation has failed. In some offices, the
average length is 7 months before starting litigation. It seems to
me that you would want deadlines; otherwise, you would have no
management control points to which to hold staff accountable. In
addition, it would assure all parties involved resolution of a matter
dt a given point. . ' ' ..

Do you agree?

Mr. TroMas. I do agree that litigation and enforcement efforts *
should be initiated in a timely fashion, and we have already taken '
steps to build in responsiveness to our directions intq the account-
ability system, both the SKS agreements and the merit pay sys-
tems. - ' . )

“Senator NickLes. You state there is a possibility of overgrading

at EEOC, and I share that concern with you. It is my understand- ~
ing that the Office of Personnel Management has completed a
study of the Commission’s Office of Administratign. I also under-
stand that OPM has completed similar reviews of EEOC offices in
N the field such as Seattle and Atlanta. - o
Could you provide the committee with copies of these reports as
« . soon as possible so that we can also be informed? ’ .
. Mr. THoMas. We would be more than happy to do that, Senator.
Senator NickLes. The past administration of EEOC .reorganized
the field offices quite extensively, It is my understanding that some
of the field offices have such a small caseload and intake that it is
' hard to'justify their even being.kept open. Some, ] understand, °
handle only backlog cases. - i g
From charts prepared by the EEOC, one could seriously ask why
EEOC maintains two offices in the San Francisco Bay area, one in
Oakland and the other in San Francisco. It seems to me that such
caseload is all in Oakland, and since real estate is so high in San
Francis\co, does it not make sénse to close the San Francisco office?

-

.
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Mr. THoMAS. Senator, with respect to the distriet offices and the
area offices, we are looking at the entire figldoffice structure to
determine whether or not it is more feasible to-go back to a region-
al office structure or some reduced version of the-field office struc-
ture that we currently have. Of course, if there is overlap of re-
sponsibilities in the San Francisco-Oakland axea, we will take steps
to reduce that overlap or elim¥ate it. AN >

Senator NicKLEs. Could you get back to théssoommittee within 6
‘months?, . RN

Mr. Tromas. Definitely. :

Senator NICKLES. The April 21, 19%1, GAO report, states legal
overstaffing nationally, a finding that I find alarming. It points out
that attorneys are averaging only three cases when the ériterion
set by EEOC is 10 cases. With that level of production from your
attorneys, it is no wonder the EEOC has a backlog, -

It is even more alarming when we find that'"EEOC started a loan
program with civil rights groups to hire private attorneys to try
discrimination cases. I think it is irresponsible for administrators
to allow such waste of resources. What is your epiition of that?

Mr. THoMAS. With respect to the productivity level of attorneys,
we are Jooking at that. However, I might add that cases are not
fungible afd they are not interchangeable. An' individual hired te
do age discrimination cases may have a much, much more difficult
caseload than an individual hired to do a sex discrimination case or
A race discrimination case. :

In addition to that,"however, the productivity rate is somewhat
disheartening and discouraging. )

" With respect to the loan program, we are looking into that. I.
“have just recently become aware of it. I will say that I personally
would not have made the loans, but again that is not offered as an
indictment of the loans having been made in the past, although I
do have problems with it, ‘personally. ) .

We are looking into it, first of all, to collect the money that is .
owed the Federal Government and to determine once and for all
whether or not we did have authority to initiate the loan program
to begin with.

b _Sen‘)ator NickLes. When did the loan program first come into
eing? . :

4 <

Mr. Thomas. It is my understanding that that loan program 5

camﬁ into being in 1978, and if I might give you some information
on that—— - .
Senator N1CKLEs. Please do. .
Mr. THOMAS. As to what we have dona and what has been done,
the total number of loans was 201 loans. The total amount of loans
* under the loan program was $819,064.28. The total amount of loans
> . rthat have been repaid by loan recipients as® of June 10, 1982, is
$86,021.03. L T
The total number of loans which have been repaid as of June 10
is 36. The total number of cases lost by loan fund recipients as of
June 10, 1982, is 21. The total amount of money which is unrecov-
. erable as a result of cases lost, again under the conditions of the
loan program, is $39,588.16. The total number of outstanding cases
funded by the loan fund program as of June 10, 1982,-is 144. 5
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The total amount of outstanding loans owed to the Commission
as of June 10, 1982, is $693,453 under this program.
Senator Nickies. Thank you very much for the information, Mr.
. Thomas..I am appreciative of that. F.am also very .appreciative of
your statement that you are not in support of this, quote, loan pro-
* gram:® . o
Mr. THoMAS. I am not. -
'%Benator Nickires. I would ver{ much concur with that. Could you
give me a better example? What ‘would be a typical case where
' - they were able to get a loan if they wanted to? Could you explain
*  that further? ° ' . -
P Mr. THoMAs. Sénator, I am not that familiar with that loan pro-
" gram. I am only familiar with the general outlines of the condi-
tions of the program. I am not familiar with the types of cases that
they have handled in the past. Over the next week or so, however,
-1 will become more familiar with it. PR
‘ Senator N1ckLEs. All right. ' .
“If yoa would report back to the committee, in particular as far
as—is it your belief that these loans are illegal? - ‘
Mr. THoMAs. That possibility does' exist. However, at this point
we have not gotten a final decision from our general counsel. We
. will look at it to determine the legality of it,"to determine also
~ . whether or not we concur with the opimon of GAO and, of course,
] .« nonconcur with the prior opinion of the general counsel’s office.
Senator NickLes. I would appreciate a copy of that opinion for
the committee and also what possibilities would exist of terminat-
: ing. I know some of these cases, as we have found, can stretch over
some period of time. You mentioned some- of these began in 1978.
Had some loans been issued in 19817
Mr.- THoMAs. I do not think so. To my knowledge, no loans have
been issued in 1981, The most recent loans were in fiscal year 1980.
Senator NickLes. During -our OFCGCP hearings, we heard how
women were, being excluded from construction jobs, one of the rea-
sons being that unions who have agreements with contractors do
not refer to women for these jobs. The, March 15, 1979, GAO report .
on_minorities in construction craft.unions points out that minor-
ities have had little siiccess in getting new jobs. , .
The repott found that the EEOC, which has responsibility for as-- CY
suring nondiscrimination in -unions, had done little to monitor ~
. union activity to assure nondiscrimination. The report specifically
states. EEOC’s enforcement approach has been “ineffective and has
done little to improve minority representation in these unions.” It
points out that the EEOC has not kept accurate records in monitor-
: ing unions and union reports. Thé EEO-3 forms are frequently not
filed or are inaccurate. o . i
¢ Since ynions are a key point for entering construction jobs and
the EEOC is the agency responsible for monitoring their activities,
I think it is impértant that EEOC make a priority to establish an
accurate monitoring system to review unions’ compliance with the
responsibilities under title VIL. ) C
ow, there may be a geod system on the line at EEOC, since we
have,pot inquired about it, but if there is not one on line, will you
agree to set one up which will monitor and enforce legal require-

-

nrents under title-VII for unions?_ ‘
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Mr. THoMmas. Senator, I agree that we should ferret out discrimi- .
nation wherever it is, including labor unions. I will note, however,
that T have been informed by my staff that we are somewhat be-
tween a rock and a hard place with respect to monitoring discrimi-
nation in the unions because recently our EEO-2, and EEO-2E
form surveys have been denied by OMB. : .

However, we will continue to work out the problem, to monitor .

the discrimination or problems in employment of minorities and
women in labor unions and also work out the problems with re-
spect to these various survey forms. .
" Senator NICKLES. As you know, testimony has been submitted to
this committeée concerning numerous financial problems at EEOC.
Two of the issues addressed earlier are the EEOC’s loan fund and
the alterations made, apparently by Mr. Lefford Fauntleroy, to the
yearend financial reports in fiscal years 1980 and 1981. -

I realize it would be unfair to expect you to be conversant in all
these issues, -given the fact that you h&ve only been on the Com-

" mission for 1 month. Therefore, will you submit to this committee
within 1 month a report on the status of the loan. fund, how much
money is owed to the Commission, the steps that you will take to
recover the money? “ -

- Mr. THoMas. I will be more than happy to do that, Senator.

Senator NickLes. Will you also submit a report on what steps
were taken by your office in regard to the allegations made against
Mr. Fauntleroy concerning.the yearend alterations and why?

Mr. THoMas. We will do that.

Senator NickLEs.-Is it correct that an investigation is currently
pending? o

Mr. THoMas. In that case, we have an opinion with respect to the
yearend certificatioris from our director of audit, from the audit
office. We have an opinion also from the Office of General Counsel,
both recommending that the Department of Justice be contacted.

Senator NickLes. Is your intention or your belief that the infor-
mation will be turned over to Justice for prosecution?

Mr. THomas. I intend to review those two opinions, and at this
point it is my intention to act consistent with the recommenda-
tions. .

Senator NicKLES. And you Will report back to the committee as
fast as possible? . -

Mr. THoMAs. Yes; I will. ) ’

Senator NICKLES. And Mr. Fauntleroy has been terminated? .

Mr. THoMAs. That is right, prior to my—— - .

Senator NICKLES. Terminated as of when?

Mr. THoMaAs. Prior to my arriving at the Commission but some-
time during the spring, I believe. . .

Ms. SHANNON. March. ’

Mr. THOMAS. In-March. ‘

Senator NICKLES. One of the concerns I have had about the
EEOQC is the tendency -for the chairman to make too many inde-
pendent decisions without involving the. other commissioners. At

" your confirmation hearing, we expressed concern, and you agreed,

that there is a need to keep your colleagues informed so they could
make informed decisions about administrative matters, organiza-

0y
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tional matters, managerial matters, as well as the decisions they
would make about the substantive policies of the organization.

Can you tell me what specific steps you. have taken so far to
. carry out that commitment and how you plan to involve them in
the future? ' . "

Mr. THOMAs. With respect to the administrative functions of the
organization, that function is, by statute, lodged in the Chair. With
respect to overall Commission policies and budgets, those sorts of
things, we do intend to take steps to involve all members of the
Commission. ' '

As a part of the reorganization effort, we are looking at ways to,
for example, give the lead role on various areas, policy-areas, to in-
dividual commissioners, to have them choose areas of interest and
to- work on those areas and to lead designated staff in.developing
policy in those areas. These are things that we are beginning to
look at. .

In addition to that, we are implementing a paper flow system
which, interestingly- enough, does not now exist in the ‘organization.
We are implementing a paper flow system to see to it that the
members of the Commission as well as the rest’of the management
team are properly informed about all management decisions con-
sistent with, of course, their level of responsibility and_their inter-
est. ~ . ‘

Senator NickLes. Mr. Thomas, just a couple of brief questions:
How many employees do you have? -

~“'Mr. THoMAs. We have just under 3,200.
- Senator NickLes, You have how many? .

Mr. THoMAS. Just under 3,200.

Senator NICKLES. 3,200 employees in the Commission.

Mr. THoMas. Right. | ) :

Senator NICKLES. Spread out throughout the United States. How
many are in the Washington area? ' T

Mr. THoMAs. Approximately 700. ’

Senator NICKLES. What is your total annual budget?

Mr. THoMAS. $145 million, approximately. .
Se‘x)i%tor NickLes. Are we looking at the same figure for next
year? :

Mr. THoMAS, That is right.

Senator NICKLES. The same thing, $145 million. -

Well, let me compliment you on your statement before this com-
mittee today, particularly in view of the fact that you have been
chairman for a little over 1 month? :

Mr. Tromas. That is right, just under 1 month.

Senator. NickLes. I think you inherited a very large job, at least
that is what I would term it, and it has been mismanaged for some
time. I think Cathy Shattuck did an outstanding job in the interim
and continues to do so on the Commission, and I think you and the

_other commissioners are to be complimented for a very substantial
turnaround that you are making in the Commission.

I realize the problem and the mismanagement that you have
taken on and the fact that you hdvé-been able to come before the
committee and say there have been some substantial errors made
in the past; We are trying to resolve those financially; we ‘are
trying to change those bogus numbers that previously were given

5




-
LN

40
to ‘make the Commission look better than their productivity was
really showing. I think this speaks well for you and also for the .
balance of the Commission and for the employees of the Commis-
sion. | .
I think you have’certainly taken some good steps in the right di-
- rection. Looking at the mountains of work that still is yet to be
done, I will wish you well in that regard and state to you that you : »
have the cogperation of our subcommittee and also the full commit-
tee and of Congress to help you make some of those changes. We :
should rid this country as well as we possibly can of discrimination .
where it does exist and try to qpen up some avenues of opportunity
for all people regardless of race, sex, color, or creed. We should
" eliminate some of the more probable misuse of Government funds
. that we have seen ‘through the loans, et cetera. .
Please stay in contact with us concerning your progress, we will
also continue to work with you 4s we have in the past. :
We thank you very much for your appearance before the com-
mittee today. . .
Mr. Tromas. Thank you. ‘ i
Senator NickLEs. We have a note that Senator Eagleton would
¢  like to submit a‘couple of questions for the record, and it is quite
possible that other Senators will also. We would appreciate your re-
sponse to those question’s as well. . .
[The]infor.mation reférred to along with questions and responses
- follow:]* - . *

~

rl




EQUALZEMPLOYMENT OPPORTUNITY COMMISSION
WASHINGTON, DC. 20506

" s N .
pecember 14, 1981 '

- 4

< ~ Fom
A ]
- N . -
: . f ]
- » L. -
= *
4. The Honorable Orrin G. Hatch . L ‘
Chairman . HGV . .
> . Committee on Labor and man Resources

ynited States Senate
Washington, D.&.

- Dear Senator Hq.

Thank You, for ¥ letter of November 25, 1981 forwarding to me

a copy of the interim General Accounting Office {GAO) Report on

the financial statGs of the Equal Employment Opportunity

Commission, dated October 30, 1981. I have reviewed it carefully ’

and my staff has reviewed 1t. As you know, very soon after be-

coming Acting Chairman, I became aware that there were some pro-

- blems in our financial operations,.and began’ early to identify the

¢ . extent of those problems, and to initiate steps for corrective

’ action. I welcomed the GAO investigators, and viewed them as an

o~ . arm of government to assist us in identifying and resolving
whatever problems existed in our .control and administration of

government funds. Staff at EEOC gave the GAO investigators their

[Full coopéFation’ )

, I have directed staff to immediately begin to address all of-the
. . deficiencies identified ~in the interim report. Be, assured that
1 share your commitment to sound financial management systems
. and procedures and to internal controls that insure that govern-
ment funds are administered in accordance with established |
requirements.. Unfortunately, the deficiencies identified by GAO
are onks dating back for several years, as the report indicates,’
and will take time to.correct. However, I am monitoring closely
and now taking corrective action necessary to get EEOC back on

X . a sound financial management-track. -
~ y
- while I recognize that the October 30, 1981, GAO Report is an
interim one and that no response is required at this time, I s *
. -want to share with yol as Chairfiah of our Oversight Committee -
- . what has taken place to address the deficiencies. The following
preliminary steps have eithex been taken or will-be taken within
the timeframe indicated: L :
\ . L]
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"IN A now Acting Directar has been appointed to head

[y

the Office of .Program Planning:<and Evaluation,

the office in which the budget ang finance func-
tions are placed. The Director if taking an active
rale in initiating improvement programs, including

. better organization of files and records to facili~

tate vegifications and checks of financial records.

The selectxqp procedure is in process for a Budget
Officer and an Accounting Officer. These are vital
positiong which have been vacant since July and
April, respectively. Selections should be made and
personnel on board by January 30, 1982, or sooner.

Two.training programs were held in October 4n whigh
sessions were included on financial management and
procurement, Reinforcement trainitig on financial
management and procurement for Office Directors will
take place at the January 14-15, 1982, meeting of ,
District Directors. As new staff come on board,
pPriority training in financial management will be
given to those haviny réiponsibility for such func~
tions. The new accounting and budget officers will
be responsible for extengive on-the-job training of
present gtaff in the finance and accounting branches
to upgrade skills where necessary.

‘The high error rate in codiné financial transactions

has been considerably reduced over the past several
months dye to a recent training program provided for
our coders initiated by the new Director, and to
assigning the coding of all disbursement to different -
staff. This is a systemic changé-and expedites

input, reduces the error rate, and eliminates
duplicate filing ‘and recall of dochgnts. Progress
is being made in enfering all of our transactions

into the Central Acfounting System. Extensive effort’
18 being made to resdarch and correct rejected finan-
cial transactions whidh were reported by GAO as
recorded in our error file. We have reduced the 4,130
rejected transactions in the error file as.of.July 1ls6,
1981 to 1,676 errors as of this date. 1 expéct these
1,676 transactions in the error file to bé resolved

no later than January 30, 1982.

or other periodic financial report is produced to in-
crease the accuracy of our financial reports.
. ! Ve

A clean-up cycle will be\mandatory-before any monthly,
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in order to avoid the adjustment problem made in .
the closing of our fiscal 1982£;;nancial records,
we have delayed such closing 1981 records until
resolution of outstanding error transactions. In

a further effort to increase the accuracy of our
FY 1981 financial records, Office Directors were
required to submit final reconciliations on any ..
remaining FY '8l obligating documents to our Office
of Program Planning and Evaluation by October 9,
1981, and to certify that'as of September 30, 1981,
the reconciliations were complete and that all
obligating documents had been forwarded.

Errors reported 1n reconciliation reports will be 4
promptly addressed by OPPE, We will no longer allow
the build~up of an etror transaction file. The ~ L
finance and accounting staff has been instructed that
it is responsible for prompt verification of errors

_ reported in the reconciliation process by Office
pirectors, and that timely resolution of the errors
and updating of the Central Accounting System to
reflect reconciliation reports must take Placeis
Failure by financial management staff to timely
verify and‘update the system will result in discipli-
nary action. . ’

We have already initiated a feed-back program -to
Office .Directors so that they are promptly notified
when there is™3 problem to be resolved in their re-
spective office's financial reports or records. This
should avoid lingering, unresolved problems, speed up’
payments, and prevent Esher deficiencies.

The new accounting offi wi}l be expected to begin

an active program for validating unliquidated obliga-
tions. Such a program should be in Eullappe:ation by
March, 1982. .

A program to improve the physical facility for filing
ang storing our financial documents is underway. We
are investigating the possibility of putting our
financial documents on microfilm to .facilitate the
retrieval, checking and filing of such documents.

_Staff has been instructed that the
“on vouchers must be pre-audited before payment. A
formal pre-audit directivef}s-in draft férm, and will
pe reviewed and processed+for clearance for issuange by
the Commission mo later than March, 1982: S

- »
. . . .o

accuragy of.alf data




11. The p;dbleﬁa assoclated with taking deantage of
discounts is a systemic one involving fund avail- m .
ability, procurement and payments. This p}bblem will

be addressed and corrected eliminating the’ loss of
budggt*author1ty caused by the untimely payments. ~

12. A special effort has been initiited and will be in- s

tensified to collect outstanding travel advances

from current staff and personnel not on EEOC staff. .

New 1instructions to staff and Office Directors will

- go out to speed up the collection activity. ..Instruc-
tions on clearance for resigning or otherwise termi-
nating employees +in the ‘travel advance area will be
re-emphasized.

.13. Actions will be taken within 30 dayé to assure the
- separation of duties required to agsure appropriate P
. internal controls. . o N

noe 14. with the hiring of ‘a Budget Officer ane” Accounting
Officer, I will require much closer supervision of
the systemic financdial mariagement process. We will
also begin extensive on-the~-job gg;;ning of per- '
sonnel responsible for and supporttng this function. . -

15. 1Two additional auditors will be added to the audit
staff to assist with the audit functiron, and I shdve
instructed our internal audit office to develop,
with OPPE, a plan for periodic audits of our financial B
controls. .

4

Our financial management staff and Office Directors clearly .under-
*stand that we cannot allow these deficiencies to persist any
' longer, and they understand my commitment to resolving these..pro-
blems. This agency will continue to cooperate with the GAO 'investi-
gators as they complete their investigation 'and finalize their ’
report. Should you have any questions about the corrective actions
being taken, I will be happy to provide you with further informa-
. tion. . L4

Sincerely, .

/ S dmitl (,

mith, Jr.
Acting Chairman

7 ¥

. . »
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
WASHINGTON, DC. 20506 .

2 -
", &
i

' . May 10, 1982
OFFICE OF THE CHAIR .

Honoreble Orrdn G. Hatch

Chalrmen
Carmmittee on Labor amd Humn Resources .
United States Senate /
, D. €. 2050 , .
Dear Chatrmen }hcch: ,

-

Thank you roryom' letter of April 29, in which you asked several questions about
the Cammission's operations, anluddng what problems I famd when I became Acting
Chaiman regarding the sgency's financlal ranagement. I am pleased to respond
and enclosed are my-comments on the issues you raised.

Si.noexely, .

Qathi :A. Shattuck .
Actirg ‘Chaiman.

- \.‘& -
Enclosure . SN T

wA

.

97-3390 - 82~ & ~
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As you lcnow, the General Accamting Office is condxctirg a review of EECC's
financial operations. Would<you reapond to thé following obaervat.im made as
& result of this review:

What is themmncial candition of -EEOC at this time? Are the financial
m"mchmn&vywhaverortmmminde:jor

.

'829

The GAO audit requested by your cammittee pinpoints the problam we are
addressing: prompt postings, reconciilations of monthly obligations on a
month-by-month basis, and the use' of our Intermal Audit Office to immediately
adit reconclled mnthly reports as each mnth's records are closed. Postings
of obligations had not begun for the present fiscal year until February, and
therefore, an accelerated schedule of this activity was required in order to
assure that,ne have adequate funds for the remainder of FY 1982, thereby
avolding any possible anti-deficiency violations. Acconting greports are

now running on a currént basis, and the Internal Audit Orfice, mich for the
past few years was restrained rran examining the monthly obligations reporting
system, is now % 80 on o.com:imhg timely baaia.

hmds now availsble for obligation in FY 1982 are $139,889,000. Also a pay,
supplemental has been approved by OMB in the amount of $4, 650000 he supple-
mental is contingent on Congressional approval and, if emcbed, will provide a
total of $144,739,000 for FY 1982. Projected obngaeima through September 30,
1982 are $1l3 253,053, leaving unprogrammed funds projected at $1, ll85 947,

Total funds cbligated through March 31, 1982 are 373 343,565.

-~

L
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’
2, Please. peovide us with the names of those who were in the rc;llowirg offices
for the time covered under the GAO study:

(8) The Executive Director: Preston David 6/6/77 ~ 6/12/81
. Issie Jenkins (Acting) 6/15/81 ~ 3/3/82

(b) The Director of Program Plaming and Evaluation: Brocke Trént
(c) e Budget Officer: Lefford Fauntleroy

B
. .

What 18 the present status of the Office of Intemal Audit? How many
3 positions are inclided on the staff? What studies are currently in
process? B ~

The status of the Office of Internal Audit is being upgraded — fram one -
that merely audits to cne that both audits and conducts investigations. The
new Office of Audit and Specisl Investigations will be headed by an SES-
level director. That job, which has been filled by a GS-15 tn an scting .
capacity for the past two years, is being advertised noWw, and we expect to
* select a permanent director this sumer. The present staffing level 1s

eight (six professionals and two clericals), ard five more positions have been
authorized, 4 )

"' The Office 1s cyrrently auditing seven close-out reports of & local faip
. . employment practices agency, cne camercial contract, one pre-award contract,
and 1s contiming to monitor the activities of the Commission'’s budget and
finance office. -

i

l: MC . : : ’
.
A FuiText provided by Eric . v ¢ 3 s
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Another 0AO review is underway in the Commission's Office of Review and
Appeals. Please advise this Camiittee on the generally existant conditions
of this office when you assumed your position and what charges, if any,
ve\bean rade since that date. What, is the current workload of this
offige? In responding to this question, please address the issue of the
Performance Standards for the attorneys in this office which call for only
two decision a week per attorney., :

2 ' v
The Office of Review and Appealy (ORA) handles a1l EED appeals from other
Federal sgencies, a fumction that was transferred from the Civil Service

Commission pursuant to Reorganization Plan No. 1,1978. The current work-
load of ORA is same 3000 appeals.

When I became the Actirg Chalman®on March 4, 1982, I found the corditions
at the Office of Review and Appeals (ORA) to be chaotic, in terms of both
the physical proces3ing of cases and the menagement of the attorneys vho  °*
review case files and draft appeals decisions, For example, there was a |
backlog of hundreds of appeals which had been decided scme weeks or months
before but never duplicated, assembled and/or mailed. This back-up lapped
over into other processing areas, such 2s.the intake and central records
units, caused by a shortage support staff. Since none of the functions
were perfoming adequately, backlogs developed throughout the system and
current data on appeals was virtually non-existent, Further, due to a
paucity of information on what cases had been decided, it happened on
several occasions that two decisions were issued on the same case.

A computer terminal was finally installed in ORA to track cases but was in-
adequate because it was programmed to identify cases by docket number only,
not by the appellant's name. In camputer searches for a case, if the docket
Turmbar was not known, the corputer was of little help.” This programmtic
error led to assignment of more than one docket nimber to a single appesl

in several instances, confusion as to the office's actual workload, and the
assigmment of the same case to two different attorneys.

Due to lack of basic Storage equipment, such as filing cabinets, case files
were frequently lost or misplaced, and thus the processing

times were delayed ard In some cases had to be reconstructed, which
entailed soliciting duplicate documents fram both the appellant and the
charged agency. -

The other major problem I found inDRA was that attorneys and their work were
not being properly supervised. Time and attendance problems were rampant;

performance standards were so lod (two cases per week per attorney) that some
attorneys could easily complete In a weeit the amount of work expected of* them
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in & month; attorneys were allowed to work on Just the easy cases, letting

the more difficult ones acouulate into a substantial backlog; and, draft

declsion;s were not belng reviewed adequately for intemal consistency as

compared to, other EBOC decisions, for consistency with prevailing case

law, or, mre ramrkably, for duplication. As indicated previcusly, duplicate,
« and sometines different, decisions were unknowingly issued on the same

case

.
¢

All of these problems I found have been or ave’ being corrected’nov. On
Apeil 5, a proven agency manager was detailed to ORA for 120 days as acting
director of that office. In the brief time he has been there, the following

‘actions have been taken: The Acting Executive Director approved, on a tem-
porary basis, six additional clérical positions for ORA. This task force
has assembled, duplicated and mailed out nearly one-half of the backlog of
several hundred appeals decisions and 1s systematically organizing the
paperwork assoclated with newer appeals, which heretofore had been aliowed
to simply accumlate in an unorganized fashion. New appeals are being
processed by the intake unit on a current basis. That unit has also been
organized so that duplicate, premture or otherwise inappropriate appeals
do not enter the system. An adequate number of filing cabinets have been
provided to store case files and two pléces of work-processing equipment
will be delivered in the very near future to ORA, which should considerably
reduce the time it Mget draf'ts and final decisions typed.

Time and attendance problems in the office have been virtually eliminated.

The current performance standard for attorneys is three cases per week,
although the productivity has increased from two cases per week to nearly
four. Attorneys are now required to work on both easy and difficult cases

on a routine basis ard to systemtically eliminate older, backlogged appeals
already assigned. A weekly reporting system within ORA covering producpivity ~
and case-tanagement within each unit reporting to the head of the office

1s in place, and the Acting Director 1s assiduously reviewing each proposed
‘appeals decision to assure consistenoy, and, of course, to eliminate any
possibility of duplicate decisions on the same case. ‘

In sum, the prm{ry problems I found in the Office of Review and Appéals, when,
1 became Acting Chairman on March 4 arg well 6n the way to belrg resolved.
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Recently another Perfoimance Staxxh;d, this one for EROC field cmpliam':e
persomnel requiring an average cash benefit per settlement of $3,008, has
been dran to cur attention. How 1 this standard being implemented?

Furthermove, why s this standi®d necessary?

~ ¢

In-the late 1970's, to address the problem of low esibloyee prodictivity, the
Camission developed a rapld-charge-processing system which placed primary

erphasis on the early resolution of charges.

To measure the productivity of”

each field office performance indicators were established to measure not

only the number of charges resolved, but also the average dollar-benefit~per—

ssttlement. Goals in each category were set for each office based on actual
experience. ‘The unfortunate side-effect, however, despite, instructions
from headquarters to the contrary, was that some Commission employees, in

their zeal to settle cases resulting in monetary benefits,

-gven obvicusly non-meritorious cages, which scme respondents

p@shed to resolve
and charging

parties percelved to be coerclon on

I re

ed the

rent

difficulties in this standard, and effective April 1, 1
as a parformance indicator for field managers.
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5. EEOC district offices have investigative staffs divided by type of charge,
1.e., Title VII, Equal Pay and Age Discrimination Units. In several
instances, amployers have experienced a Title VII investigation on behalf

af charging party,” been advised that no cause was fournd to substantiate
that charge and within a few weeks, once again greeted by an EEC investi-
gation on behalf of the same charging party but.the second investigation
centered around an age or equal pay issuwe. Why must employers go thraqugh
this type of treatment that appears to border on harassment? ,

-

.

When the Commission Initially received administrative responsibilities for
" the Age 'Discrimination in Employment Act (ADEA) and the Equal Pay Act (EPA),
the procedural rules and pegulations fram the Department of labor were
adopted for an interim period, during which the Cammission moved to develop,
1ts om procedural rules, We.are aware of instances during this time in .

which investigations were rot effectivaly coordinated. _In_responss to thia

.

Al

" lem, the Commission 1ssued special guidance to 1ts fleld staff to assure

tion of these. investigations. .

With the development of a new canpliance marual for processing age ‘and equat
pay cases, investigations are now coordimted procedures as well through
as management supervision. If duplicate investigations recccur, they are the N
result of a bredkdown in one or both of these processes and will be corrected '
. when identiffed. It is possible in a limited nmber of circumstances that P
*  the Commission might initiate a directed investigation after the completion

af a lMmited-scope investigation in which evidence indicated the high

probabllity of ADEA or EPA violations. In such cases 1t is necessary for

the lhvestigator to refurn to the respondent establishment in order to

complete the investigation.

Analysis i3 now underway on the advisability amd practicality of integrating

- the Commission's.Title VII, ADEA and EPA field staffs.

' adopted,
then, of
will,take p

I beliéve 1t will be, perhaps as early as the
e, £ross-training of investizative persomel in each statute
< One of the primary results of such integration should be the

virtual elimnation of poorly coordinited investigations.

If this plan is
of FY 1983,

oo
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Under the 1978 Ctvil Sarvice Reform Act, EBOC is pursuing a federal
government-wide affirmtive action policy. Wt is the status of this
program and what requirements are expected' to be met and within what time
frames by the variocus departments and sgencies?

- ;*m
Since’the President’s Reorganization Plan No. 1 of 1978, EEOC has been oot
issulng instructions to Federal agencies for the implementation of their
affimative action programs thraugh a series of memagement directives. This N
was previcysly done by the Civil Service Commissiog, now the Office of .
Persormel Manegement. Both’Pederal agencies and EEOC went thraugh 2 two—
year transition period, whith ended on Septemver 30, 1981

.

“Ine Commission's ranegenent directive #710, issued on October 6, 1981,

preseribed procedures, guldance and formats for Federal agency reporting on

FY 1981 equal employment opportunity affirmative action accamplistments. The

FY 1581 accamplishment report consists of those adtions which reflect the
progress and efforts of an agency to eliminate oyment barriers for
minorities and women and to attain transition period goals, PBased on instruc-
tions from previcus directives, agericies had targe their six most populous
occupations, based on an underrepresentation arfalysis for each, and estab-
1ished a one-year goal which was later extended to the end of the transition
period, i.e., September 30, 1981, To measure accomplishments, agencies were
asked to ccmpare their workforce profile of Cctober 1, 1980 by race/national
orlgin group/sex with their EEO profile on September’ 30, 1981. Agencies

were also asked to report on actions taken.to eliminate barriers to goal—
achievement and to provide additional explanatory comments as necessary.
Accanplistment reports were due EEEC by Dedember 1, 1981, By April*30, 1982,
OGE had received 122 accamplishment reports. See Attachment 1 for the list of
agencies that have and have not submitted the reports.

On Jarmary 237 1981, EBOC issued management directive #707, which instructed
Federal agencles to begin the preparation of their milti-year affimative
action plans for minorities and women for fiscal years 1982 to 1986.
Agencies, major cperating cauponents, and field installations are required

to develop plans establishing long-tem (f1ive-year) goals ard anmual goals
for all those occupations where they find underrepresentation.of a particular

minority group or sex.

amalyses by camparing the actual percentage of representation

mational origin

Agencies are to conduct the mmderreprﬁsentation
of each race/
group by sex in each employment category with the percentage

representation of each race/national origin group by sex in the appropriate
civilian labor force. Agencies are permitted to use alternative availability
stat%:cics or a data tase otder than local SMSA civilian labor force data

if their recrultment and hiring for a specific ogeupation is consistently
done from a glven geographical area. .
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EEOC s aware that it may not always be possible to attain all goals despite
good-faith efforts due to recent hiring freezes and reductions-in-force,
which will affect agericies’ analyses and plamning. Agencies ere therefore

to monitor their programs and adjust them as necessary. Also,
EEOC will glve crefit to agences for innovative program activities and for
efforts that result in restructuring jobs, creating bridge positions and
larger pools of qualified applicants and providing better trainirg.

EEOC also enforces Section 501 of the Rehabilitation Act of 1973, as amended.
e Camdssion develops and recamends policy congerning equel employment
opportunity for handicapped individuials in the Federal goverrment. Under
this authority, on October 6, 1981, EEOC fssued to Federal agencies maragement
directive #709 preseribing instructions, procedures, guidance, and formts
for FY 1981 six-month affimative action accamplishmwent reports, FY 1982

-twelve-onth affirmative action program plans, and FY 1982 twelve-montn affir-

mative action accasplishment reports.

Under this peogram, affirmative aotion is to be an integral part of ongoing
agency persomnel menagement, programs, as evidenced by persons with disabilities
enployed in a broad range of grade lavels and occupational series, commensurate
with their qualifications, and by agency policies that do not umecessarily
exclude or 1imit persons with disabilities because of Job structure or

design or because of architectural, transportation, coommication, procedural,
or attitudinal barriers. . :

Agencies with 100 or fewer employees are not required to establish rumerical
goals; agencles with 101 or more employees are to establish mumerical goals for
persons with specified severe disabilities. For the purpose of setting goals,
the disabilities specified may be considered-as a group. Agencles that

expect little or no hiring activity are to concentrate their affirmative
action efforts on merit promotion, upwerd mobility, and developmental assign-
ments for handicapped employees.

Most federal sgencles complied with the requirements for submission of plans
and reports by December 1, 1981. Attachment 2 for list, of agencies that
hg\ég and have not subimitted plans reports under Section 501 as of April 30,
1982.
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* 7. EEXC has historically had a problem with its ever-increasing bacitlog L
' 7 charges. Wnat 1s the present status af the backlog? Also, in recent s,

years, do Title VII charges still represent the majority of charges
coming to the Cammission or has this shifted to Eqnal Pay or Age,
If a backlog still exists, what steps can be taken to relieve this si: ‘ =
tion? What system 1s used to track the total chabge load inventory? What .
‘ is the annual cost of this aystem? N ‘ i .

v [ B 8 h . .
As of Jaruary 26, 1979, the date on which the backlog was segregited into a
separate processing stnteg, “the agency had a backlog of 69,060 Title VII ‘
charges. On October 1, 1981, the firet day of FY 1982, the sgency had a -
remaining backlog of only 15,755 Title VII charges. Of the 49 offices with
2 potential for having résponsibility for processing backlog charges as of
Octover 1, 1981, 16 had a backlog of between 0 and 100 chapges and another
10 offices had backlogs of between 101 and 500 charges. In FY 1981, the ¢
agency closed 17,437 backlog charges using 155 investigative staff years.
In FY 1982, the sgency 1S programmed to utilize 97 investigative staff
years on backlog processing. R
As inlicated, the agency plans to eliminate that backlog by the erd of FY 1983,
glven current and expected staff resources. Taken overall, with 97 investi-
gative staff years alloted to btacklog in FY 1982, the sgency should close
' approximately 10,000 such charges in FY 1982. This would leave approximately
4,000 backlog charges to be closed in FY 1983. - In addition to alloting
-sufficient staff to accomplish that objective, the agency is just completing
. 2 hard inventory of backlog charges which should correct any data errors and
close any charges, which could have been closed earlier based on State action
or t‘gg?anwother reason. This inventory process should be completed by June o
of 1982.
R , 3
Title VII s still represent the majority of charges coming to the agency.
‘In FY 1981, 56,228 charges were filed directly with EEOC for processing.
Of this rumber, 46,223, or 82 psrcent, were Title VII charges, 8,790, or 16
; percent, were age discrimination charges, and 1,215, or 2 percent, were
“ equal pay charges.

o , Thé per?:enuges are simllar for charges filed with the State and local agencles,
then referred to this sgency. From early data,’ the Camnission does not expect
a substantial charge in this ratfo for FY 1982. For FY 1983 projections will be
Y processed.scon and will be based on FY 1982 half-year data,

The agency utilizes, a central camputer with remote-entry termirals in each
fleld office, to operate its information system, which is called CSRS (complaint
statistical and reporting system). Charges caming to the agency are entered
- into the system on recelpt and tracked through the sdministrative process by
means of dated and coddd entries. Quarterly and upon request the system
provides reports on both a detailed and summry nature.
R s . .
The agency purchased the remote-data entry temminals at a one-time cost of
$155,000. &:: annual automated data-processing operating cost is approximately
$1,225,000, which covers the following servjces: telephone lines, rentals
’ . of software, and the maintenance of eéquipment. .}

[N o ‘
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8. How rany charges does EECC now contract with state and local agencies
to process instead of doing them itself? Has the use of these Section
706 agencies been very successful? How mich has this program experded - '
over the last five years? How many, agencies currently have charge proces- I'4
sing contacts with EBOC? '

There are four types of EBEXC contracts mder which State.and local agencies
are performing in FY 1982, as follows:

FY 1982 Title VII new-charge contracts 38 695 charges

FY 1982 | ADEA charge contracts 2, '826 charges

\] FY 198 ADEA charge contracts - 2 235 charges -
, FY 1981 Title VII backlog contracts 42k charges

. } . TOTAL ,1 charges

We think that this contracting program has-been highly successful. In 1
1977, State amd local agencies resolved slightly more than one-fourth of
the national workload, or 18,429 charges. they resolved 38, 740, .
or 43 percent. The qm.uty of sgency perfo e
‘ standards has improved each year; in FY 1981, the ove
of agencles under contract to the EEXC was 9§ percent.
nally had a backlog of 33,995 charges, tut the current
\ vhich do not expire witil March 31, 1983, are for 3,32) charges, which
* represents all remaining backlog charges. By the end of this fiscal year,
Septamber 30, 1982, we expect over 97 percent of the backlog charges to
h;ﬂarow z'esolved with the reminder completed on or before March 31,
-\/l 3' .

R ' L4

- ‘ \ .
Experditures of State and local funds over the past five years is as follows:

FY 1978 . $13,178,703 27,530 resolutions, -
s FY 1979 14,710, .. 31,999 resolutions
. FY 1980 14,522, . 37,361 resolutiods
, FY 1981 . 17,421, 39,970 resolutions
, FY 1982 . 17,929,500% 47,180 resoluuons

TOTAL 377,768,518 185,050 resoluticns ) .

Sixty-eight State and local agencles currently have dmge—prbcesst&on—
~ tracgp with EEOC. All contracts are fixed price: each agency receives a

pe rge amount for each resolution accepted. The base smount 1s $375 $
;:‘ per charge, which can be increased 10 percent by meeting incentive goals, N

. to $412.50 per charge, or decreased by failure to meet any goals, to $337.50
' pep charge. Agencles pPresently receive an average of $396.00 per charge,
which represents onLy a thlrd or less of their total processing coets.
E ’

315,329,500 obligsted, $2,600,000 to be obu@ted for upmnd modifications
and, inventory-reduction oontracts. i .

. .
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9. Since you have becane Acting Chaimman of EBECC, there has been an intense
assessment of both the programmatic and administrative functions of the
Cormdasion. What has been the cutcame of ‘this? What conclusions
- have you made and what, if any, recammendations do you have at this time?

- »
when 1 became the Acting Chairman of this Corrdssion on March 4, 1982, there
were several areas of concern I wished to-address, having already served as
Corrissioner since December 21, 1981. These inciuded the financial and :
administrative activities, with special attention to the existirg management
: information aystem and a review of aur program offices, particularly the
’ Office of Review;and Appetils. v

I was aware o€ the GAO audit, and the agency's inadequate financial reports
were of particular concern to me. The new Acting Executive Director dis-
missed the previcus Budget Officer on March 5, 1982 and immediately set a
priority of having updated financial records. Any GAO review. since March 4,
1982 will surely confim a mich—-irproved situation in our accounting and
budget offices. Bringing to EEOC a newly strengthened internal audit offlce
should also assist in avoidirg such deteriorating conditions in the future.

An evaluation of our FY 1983 and 1984 budget needs, compared to our resources,
was also undertaken. In order to live wit] ticipated tudget constraints
A and to continue to develop necessary case lawon behalf of legitimately
( aggrieved charging parties through our litigation program, the Commission
- rust mave quiekly to reduce the size of its current staff level by at least
200 positions over the next 17 months, consolidate several of its under-
utilized field offices this year to reduce overhead costs for next year, and
expand the use of the current $18 million state and local agency contract
program =0 that those agencies can process’ additional individual discrimina-
tion charges in the futuve. . .

. An OPM marmgement evaluation heview, to be campleted in early May, addressirg
[ other conéerns I have had, is discussed in greater detall in my answer to
question 10.

Because of concerns about cur management information SyStems, an independent
evaluation of ou} 14 present and plammed information syStems, computer
capacity and camputer needs was campleted on March 15th. It is anticipated
that by early summer 2 reassessment will be completed o that any charges,
such as a reduction in the use of present systems and the Implementation of
new, less costly systems, can be effected. A major prodblem with our current

. - systems 1s that they are rather sophisticated and may be incampatible with the
skills of our present workforce. In addition, the expensive on-line capacity
to each of cur 49 field offices my exceed cur needs. . . :

\n -
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My last major concern has been aur systemic program. Due to a bifurgated
reporting procedurs for the Office of Systemic Programs (see my anawer to
question 13), the General Counsel has no supervisory control over aystemlc
charges uncn they have been investigated and the Commission has votad to
initiate litigation. It is imperative that the General Counsel be involved .
in these ‘cases from their inception to assure their legal Slg‘ficiénw and
;,’, comistency of enforcement. " .
-k v b
A revlav of all the COtrmlaaion s pt‘ogran offices was campleted May 7, 1982
Ry Horace G. Bussell, a former EBOC office director and current consultant
4  to this Coomission. His repikts are helpful in pinpointing bdth inadequacies
and overlapping ‘omgram functions.

ERIC - .. . .
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. . 10. A Management Evaluation Review conducted by the Office of Personnel

-h' |

Management is now in progress at EEOC. When will this be completed and
what results are anticipated from this review? This Comittee would . -
appreciate a copy of any OPM report you will receive as a result. of this
study. . '

An OPM management evaluation revidw of the Commission's Office of Adminis-
tration vas requested by EEOC on March 12th and began April* lst. This was
sought in order’to strérgthen cur Office of Administration, since that
office performs scme of the most critical yet routine functions of the - -
¢’ agency, such as processing personnel actions, labor relations and records '
mansgerent arxd procurement. This review, which included desk audits of
benchmark positions, will be canpleted by early May, and we will be happy to
provide you with a copy. . ‘

s

What 1s ERCC's present full-time workforte staffing level? Ave any
increases or decreases expected to occur in the' next 18 to 24 months? ¢

¥ - .

.
.

The Cormission's full-time staffing level, as of March 31, 1982, 1s 3210,
Because we anticipate that our uncontrollable ¢osts, such as rent, payroll,
equipment and postage, will rise over the next 18 to 24 months and that our
appropriations will not keep pace with these increases, we have recently
set new persomnel ceilings, reducing by approximately 110 positions the
mmber of staff at headquarters and by 75 positions in fleld offices, so -
that by the begimmirg of FY 1984, we will have nearly 200 fewer employees.
We fully expect these reductions to be accomplished through attrition,
thereby obiviatirg the need for any veduct:icm-in—t‘orcg, since this reduction

1s to be achieved over the next 17 months.

.
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12. e Office of Policy Implementation was created uring the terure of the
1ast permanent Chalrmen, Eleanor Holmes Norton. What are the responsibil-
ities of this office? What is the size of the staff? Does it report to
the Chalrman, the Coamissioner or the Executive Director? Since its

+ Inception, o have been the Directors -of this office, when did they serve
in this capacity the Director a career appointee? Please address
the same questions regarding the Office of Inter-Agency Coordination.

A ) .

»

A) The Office of Policy Implementation, which reports to the Executive Director
. on adwinistrative matters and to the Commission on polic{h:nttem, is respon-

sible for formulating draft pollcy papers and memoranda t, if adopted ,

by the Conzlsgion, articulate Commission policy on the effective implementa-

tion of EED laws, regulations and Elscutive Orders.. This office reccmmends

to the Commission ways to use the regulatory and administrative process of

the Commission by the use of proposed guidelines, decisions on individual

charges of discrimination {wolving regulations and precedent-setting 1ssues,

interpretations of and public hearings on complex issues, and the translation

of policy into operational fom through mamals used by the Cammission's

compliance staff. .

The Office of Policy Inmplementation is also responsible for comvening and .
managing the agency's staff cammittee on internal EBOC policy (SCEP), which
18 camprised of OPI staff, spectal assistants to Commissioners, office of
General Counsel staff, and 1s chaired each week by a diffeerent Commlssioner.

Ct.u-xr-ent‘.l.y~ there are 32 employees in this office. The followingepersons have
served as director-of the office:
. 3

Peter Robertson (Career) 10/77 - /19

Frederick Dorsey (non-career SES) . 5/79 — 8/80 and 6/81 - 2/82
Karen Danart (Acting) (temporary career SES) 8/80 — 6/81,

Chris Roggerson (reserved career SES; 2/82 ~ present

rehired mitant) .

B) The need for coordination amorg rumercus Federal equal employment oppor-
tunity programs was recognized by the Corigress in Section 715 of the Equal
Brployment Opportunity Act of 1972, which established an Equal Employment
Opportunlty Coordinating Council (EEOCC) with responsibility for: .

. «.developirg and implementirg agrements, policies “and N A

practices designed to miximize effort, promote efficlency,. - . -

and aliminate conflivt, campetition, duplication and

Anconsistency among the operations, agencles and branches

of the Federal goverrment responsible for the implementation

and enforcement of equal employment opportunity legislation,

orders, and policles.

.
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’Ihe. EEOCC lacked the -mrr and authonty of a lead agency; as a result 1t was
unsuccessful in accomplishing its mission. Reorganization Plan No. 1 of 1978
¢ transferred the functions of the EECCC to the Equal Employment Opportunity
Camission. Executive Order 12067 further delineated the Commission's: respon-
[ siblltties for conducting a coordinated program to pramote efficiency and
« develop uniform:standards, policies and procedures for Pederal agencles with
’ equal ,employment nespomibuigma

. The Commission established the Office of Interagercy Coordination (OIC) to .

. carry out its coordimation function. OIC has two major activities: Elimina- :@3
tion of mjor problam of duplicatidn, inconsiscency and inefficiency’in
Federal equal employment programy, and coordination of proposed equal employ-
ment issuances submitted by Federal agencies (including proposed issuances '
of the Comiaslon) with other affected sgencles to“assure consistency and -
pramote more effective programs. ’

_ This Office, which has 28 employees, reports to the Chatrman and to the Commis- .~
“slon en policy matters, to the Executive Director on administrative matters. -
,  Since its creation in md-1979, OIC has had two directors:

>

’, -~ .
Prancesta E. Farmer (non-career SES) 7/79 - 4/81 .
Douglas J. Bielan (Acting) (career) /81 - present

]: i v
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13. _The Office of Systemlc Programs includes fnctions and dutles that wgre
fornerly under the dinection of the General Counsel until this sepdfate
office was created during Cpairmman Norton's terure. What are the duties
of this office? Where does it report? Woat is the present size of the .
‘staff? How many cases or gharges does it handle anmually? WHo have been . 4 -

. the directors of this office? Wien did they serve in this capacity? Is. ,. * ° .
this a career or non-career position? LI : : - T
2 . . - s . .

The Office of Systexc Programs (OSP)'was formed in 1977 cut of elements
drawm frin séveral different offices withih the Topplssion. OSP's litiga-
v tion enforcement division-was formerly in- the Offtce of the General Counsel;
1ts investigation division was In the former Offide of Compliance, and
. several positions in its technical Bervices division cam?‘from other Com-

_  _ _ mission cffices. . S -
s The Office of Systemic Programs is responsible for development and oversight

_ of the Commission's program to identify and remedy systemic employrent dis-
crinination through the issuance of carefully selected Commissioner charges.
Its principal duties and wrkload are as follows:

’ The mQﬁ contact wnit reviews proposed charges, investigative reports,
¥  decisiona, and =sett1en?:1”t1 agreements generated by the line systemic units
located in the Commdss¥fon's 22 district offices; provides training and assis—
tanc€ to the field unlts; and oversees their budget and the quantity and »
quality of their work. ‘This unit oversees the 131 cases in the administrative
process in field systemic units. It is anticipated that 38 of these cases
willhave been caupleted (settled or referred for litigation) ard replaced
. on a on¥-to-one basis during FY 1982.
[ €

The technical services division provides technical guidance and assistance,
principally to the Commission's systemic units but also to other administrative
and litigation wnits, on such matters as labor market analyses, application

of the wniform guldelines on employee selection procedures, analysis of
camputerized data, and the 1ike. This division expects to provide substantial
assistance on 45 cases during FY 1982, .

The litigation éfforcement division conducts litigation of systemic cases ’

originating in headquarters, provides legal assistance to OSP's investigation

- division, and monitors consent decrees origifeting in headquarters. ‘This -

-- ¢ivision has.21 suits-in process ard expects at the begirning of FY 1983 to .
have campleted 13 of them and irfitiated five new suits durirg FY 1982, It .
currently has responsibility for monitoring 16 consént decrees, ' ’

- The 1iwestigation division proposes selection of, investigates, and con~
’ ciliates Camilssioner charges which are sufficlently large in scope or
precedent-setting in nature that they have been deemed appropriate for )
o N - headquarters processing. This division had 19 cases in process at the -
of FY°1982 and. expects to have campleted 16 of them by the erd
- of this fistal year. S R i

ot
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The Director of OSP reports to the Executive Director on All matters othar
than the conduct of litigation, shich 1s overseen by the General Comnsel,
. OSP staff currently mé:h:.des T1 professionals and 19 clerieals. , '

" The Director of OSP is a career position, glthough one person serving im that .
capac®ty whs a non-career SES employee, as indidated below. It has been held L ;]
R on. either an acting of permanent basis by the following indidituals: - .
David Zugswerdt , ¥Acting)® 10777 - /78 ) SRR
Lowel ¥ Johnston , 1/78 - 3/18 K ,
. . Alvin Golud (Acting) b8 - 748 . o -
Terrence Barks 7/18 - 3/19 .
: David Zugswerdt  (Acting) 3/19 - 5/19 v
. Michael Middleton 2/19 - 6/80 '
Prederick Dorsey (non—career SES) 7/80 - 6/81 X 5
— Debra Millenson  (Acting) 6/81 - 3/82
Constance Dupre  (Acting) 3/82 - present
7
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.14, ‘The 1972 Civil Rights Act Amenduents created a présidentially appointed .
General Caumsel, confirmed by the Semate. How does this sppointee inter-
relate with what. s regarded as the "camplignce” side of -the Commission?

Has a litigation strategy evolved either from the charges filed by
individual camplaints or a review of the EEO-1 through EEO-6 Employer<Survey
forms which might-suggest the presence of pattern or practice possibil-
ities? How many cases have been authorized for sult by EEOC? Jiow many
have been f11ed? How many have relulted in settlements prior to
iMtial trial and ¢ime frane? How mAny, have gone to trial, Coubt of
Appeals and the Supreme Court? How does the General Counsel's work relate

*  to the Office of Systemic Prograns? . .

v 3 . .

There are a rumber of ways that the General Counsel interrelates with the

compliance operations.of the Cafmission: The Office of General Counsel

reviews and advises the Commission on'all policy decisions affecting the ° :

compliance process, including compliance mermal issuances, directives,

precedent-setting decisions on charges, and on all regulations and guldelines.

The General Counsel is also pesponsible for providing legal advice and

/ legal assistance to the Conn{sslonqrs and to the Commission's operating

offices. , ,

There 13 continuchs legal assistance and input at each crucial stage of the

compliance process in the sdministrative processing of charges of discrimi-

nation. At the intske stage, shich imvolves the initial receipt and perfection
of a charge, attomeys are inwolved in advising EEOC's compliance personnel

on jurisiictional matters, as well as reviewirg charges for their potential

.as litigation vehicles for the Canmission. ,During investigations of such

charges, attomeys give advice on the investigative plan, includirg the

evidence necessary to make a litigation-worthy determimation that there is
reasonable cause to believe that dlscrimination has occurred. Should the

{ssuande of a subpoena Be necessary to obtain Information from a respondent

" during the irvestigation, the subpoena 18 reviewed by the legal staff. Ir

a subpoena 1s challenged by respondent, recommendations as to whether the
subpoera should be revoked, modified or left unchanged is made by the General
Counsel to the Commission. If subposna enforcement litigation 18 necessary,
that litigation must be approved and litigated under the direction of the . -
' Genaral Counsel. Attormeys in the field also review concillation proposals
LI . for legal sufficiency. , .

One of the litigation strategies that is présently being utilized is the
sarly litigation ldentification program (ELI), described above, where appro—
priate charges of discrimination £iled by individuals but which often are
class in nature are reviewed, investigated and selected as ELI~charges .
tased on prescribed standards, with the intent that shoild reasonable cause
be found and conciliation fail, the case will be recammended for litigation.

ERIC - 3 <
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Review of the Ccmd.asim n anployer survey forms (EED-l through EEO-6 reports)
is an integral part of -the sgency's systemic program for issuing Commissioner
charges to address broader patterns and p ces of discrimination.. The
legal unit in the headqarters' Office of emic Programs is responsible g
to the General Coumsel withrespect to the 1 tion of cases gasigned to
that unit. In tun, the.General Counsel provides legal advice and assis- I
. tance to systemic units {# headquarters and in the field on the administra-

charges, and should nt:ig!ticn be approved, he directs and supervises such .
litigation.

Since PY 1978, the last yezm ror"which reliable records exist, the Conmaelon

has authorized 1,086 suits, Giled 1,357, gone to trial 204 times, had 118 ¢
cases dimmissed, settled 901,%and has filed 217 appellate briefs, which

includes sane reply briefs in case where EEOC was the defendent. Thus, the

Commission has filed appeals.in some 200 cases since FY 1978, -and of that

mmber, about Mperyea,rhave becnfuedinthe&xpmm(:wrc

Alt:hmgh the Camussla?haz not kept records on the average t:ime 1t takes to
settle a suit or the number resolved prior to trial, our Office of General
Counsel has conducted a,spdcial survey of seven'representative EECC field
offices for the period Octeber 1, 1979 to the present. (Records for prior
years are wnavailable). Those d‘rices (Atlanta, Chicagd, Dallas, Philadelphia,
St. Louts, San Frencisco and Seattle) settled an average of 45 cases each

B [ for that' psriod, 84 percenti;of them before trial, and the average time, from
N the date of filing until pre-trjal settlement, was 19 months. .
o o
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s ‘ : - Attachment 1 "
Section 717 © ° . . 2
GROUP'I - L . . DATE RECKIVED
. - . ‘ _ MULTI-YEAR PLANS _
. /ADMINISTRATIVE OFFICE OF THE U.S. COURTS ~ 10/30/81
- vALASKA NATURAL GAS TRANSPORTATION SYSTEM *. ' , .
( -+ AMERICAK'SATTLE MONUMENTS COMMISSION * . ° : "
ARMS CO !. AND DISARMAMENT AGENCY ¢ vt
. ARMY ¢ :
“ .. ./Headqurters . C . .
Of fice of the Secretary, Headquarters - f Lo
Army Forces Command 1/12/82
vArmy Training & Doctrine Command ‘ 1/26/82
. Army Corps of Engineers . *1/12/82
. VvArmy Health Services Coamand : 1/12/82 .
vAray Recruiting Command . . ‘-
vil1l1itary District of Washington 12/30/81 .
+ VArmy Communicationa Command ’ .
VMHilitacy Atr Traffic Management Comm. 1/12/82 S
vintelligence Security Command 1/26/82° .
vMestern Command ) 1/12/82 , , .
- vV Material Development & Raadinnas Comm. 1/12/82 . .
ARMY-AIR FORCE EXCHANGE SERVICE . . X
v Alamo Exchange .Region, Texas a "o
. 7 Capitol. Exchange Region, Virginig HQ
vWestern District, Reglon, California . ,
N V/Bastern Districc, Region, Georgia L +,
vohio Valley Exhange Region . i .
VRegional, Dallas, Texas ' ) 11/25/81 P
VGolden Gate Exchange, Region, SF¥ s S T
* V/COMMISSION ON CIVIL RIGHTS ‘i13/23181 T«
A v/COMMITTEE FOR PURCHASE FROM BLIND * . ' /19/81 ‘ i
% +COMMODITY FUTURES TRADING COMM. * 12/4/81 -
e v/CQYSUMER PRODUCT SAFETY com ‘ oL o
EDUCATION : . A
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION ’ B ’ ot 2
EXECUTIVE OFFICE OF THE PRESIDENT . 3/4/82 . !
v/ FEDERAL -COMMUNICATIONS COMMISSION | 12/3/81
R v/ FEDERAL DEPOSIT INSURANCE CORP. 10/13/81 . “p
Agency-wide - - .
Headquarters , . el Sy
Division of Suspension . . , !
Division’ of Liquidation '
. -
- & .
* AGENCY WITH LESS THAN 100 EMPLOYEES .

.-

W/ AGENCIES THAT HAVE SUBMITTED PCC(MPLISHMENT REPORTS

. . . .
- .
s ~ .
. 1y .
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GROUP I - ‘ DATE RECEIVED
‘ “ , . MULTI-YEAR PLANS
. FEDERAL ELECTION COMMISSION '
( EDERAL LABOR RELATIONS AUTHORITY 8/25/81
: EDERAL MARITIME COMMISSION : ' 10/5/81 .
FEDERAL MINE SAPETY & HEALTH REVIEW COMM. * 10/6/81
FEDERAL RESERVE SYSTEM . 12/4/84 —
/FOREIGN CLAIMS SETTLEMENT COMMISSION * .* : 10/6/81
HARRY S. TRUMAN SCHOLARSHIP FUND * 6/23/81

#

~HEALTH :AND HUMAN SERVICES .
«Dffice of the Secretary v
94ff1ce of Human Development .
vealth fare Pinancing Admin.
ffice of Child Support Enforcemeat .
‘}ocial Security Administration ‘ . o
Public Health Service
HOUSING AND URBAN DEVELOPMENT
/Boaton Region . . ~
« “New York Region,
“Philadelphia Region . : —
“Atlanta Region
. “Chicago Region N
“Forth Worth Region ~ '
“Kansas City Region : '
“vDenver Region o
“San Francisco Region °, .
VSeattle Region ) . ) .
INTERIOR ,
vOffice of the Secretary i ‘ . 710/30/81
Water and Power Resources Service : . .
Bureau of Indian Affairs . 3/3/82
ureau of Mines . N . 3/3/82
ish and Wildlife Service |, 10/30/81
» . vBGeological Survey C 10/30/8L
ational Park Service | , 10/30/81
Affice of Surface Mining . . .
uredu of Land Management g
Bureau of Reclamation 0/81

v

-~ s
I3

* AGENCY WITH LESS THAN 100 EMPLOYEES’/ . P

l/ AGENCIES THAT HAVE SUBMITTED pccmpusm REPORTS ' A I

L ’ ’ -
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e B . L . . DATE RECEIVED
: - , MJULTI-YEAR PLANS

NUCLEAR "REGULATORY COMMISSION M
PENNSYLVAN;A AVENUE DEVELOPMENT CORB, * ~ . : .
‘BOSTAL’ SERVICE ) . qlslwe

. vBOSTAL RATE COMMISSION * 11/6/81

wHAILROAD RETIREMENT BOARD ' : .12/21/81 -

SELECTIV'E SERVICE SYSTEM*  °© ‘ ' e
¢$KI’IHSO'NIAN INSTITUTION . 2/9/82 :
V/TAX COURT . - . < Yoy oo

TENNESSEE VALLEY AUTHORITY & . . P i RN

TVA-wide : ) N 4/1/82
.7Bffice of the General Manager 12/9/81 .
0fFlce of General Counsel )
vOffice of Managément Services o 12/3/81 10 7 S
vOffdce of Engineering Design & . 12/3/&F LI .
”Co,nsttuction - ’
Joffice of Economi¢ and - ° .

Community Development .o : 2/U82 . .
JOffice  of Natural Resources 12/1Q/81.- . =~
vOffice of Power, . .o 12/E/8) - Ty 6 .-

Office of Agricultural & . 12/9/81 .

Chenical Develophent . ‘ PR LI
TRANSPORTATION ‘ R * ’ B}

Coast Guard J~ . e . Lo S %

Federal Highway Adninistut:ion . . . ' : :

Federal Railroad Administration . oo

National Highway ’ -

Traffic Administration . " .

St. Lawrence Seaway o ' : .

Development Corp. = . . e

Research & Special Program . . 1/6/82

Aduinistration " e ) . -

Of fice of the Secretary e -

Office of the Inspector General®

Federal Aviation Administration . .

Urban Mass Transportation Admin. , » L

=

*

4¢Ez§ 4

I3

v

% AGENCY 'WITH LESS THAN 100 EMPLOYEES
" V/AGENCIES THAT HAVE SUBMITTED PCC(JMPLI REPORI‘S ‘. . ‘ 4
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. |
GROUP I i v o
o s DATE' RECEIVED
* . ) MULTI-YEAR PLANS
. URY X -y . .
vVffice of the Secretary . 12/28/81
. «Bureau of Alcohol, Tobacco & Firearns 12/30/81 .
ureau of Engraving and Printing - 12/30/81 -t
. Bureau of Government Financial Operations 12/30/81 .
Bureau of the Mint )
ureau of Publi¢ Debt 12/30/8
Comptroller of the Curremcy . . . 12/3q/ .
jgumal' Revenue Service - 11/10/4€1
Customs Service . S
» Headquarters . : 3/8/82
s Region I ) 2/9/82
.. Region II . : 2/9/81
: > Region III 2/9/81
" Region IV 2/9/8t
Region V ) 2/9/81
Region VI 4 2/9/81
Region VII 2/9/81
. Region VIII ° . . 2/9/81
. ’ Region IX » 2/9/81
Savings Bonds
Secret Service- - 10/7/81
Federal Law Enforcement> ( - TO FIELD -
° Training Center - .- - :
WETZRANS ADMINISTRATION ) , ’ L
A}
. ¢ ‘
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GROYP I ' . DATE RECEIVED
MULTI-YEAR PLANS
: v INTERNATIONAL COMMUNICATION AGENCY 4/12/82
v/ NATIONAL Aggg:ag:%cs & SPACE ADMIN. 10/1/81
-~ V/NATIONAL E FOR®THE ARTS - 12/8/81
- . w’NATIONAL ENDOWMENT FOR THE HUMANITIES 10/21/81
MATIONAL GUARD BUREAU
v/NATIONAL MEDIATION BOARD * L 10/22/81
NATIONAL SCIENCEY FOUNDATION 2/10/82
. NATIONAL TRANSPORTATION SAFETY BOARD , 10/26/81
ViAvY - .
. NAVYWIDE 2/11/82
MOC-WIDE ' 2/11/82
Of fice of the Secretary .
Secretariat and Staff Office 4/19/82
Chief of Naval Operations
' Chief of Naval Research
' Chief of Naval Reserves
Chief of Education and Traiming A
Chief of Naval Materiel Command
' = Marine Corps
Naval Security Group Command °
Naval Telecommunication Command

Bureau of Medicine and Surgery N
. Naval Intelligence Command

Naval Military Personnel Command . . ’

Naval Civilian Personnel Command

Naval Oceanography Command

U.S. Atlantic Fleet

U.S. Pacific Fleet

.
»
- . 1+
\ - _

* AGENCY WITH LESS THAN 100 EMPLOYEES' .
V'AGENCIES THAT HAVE SUBMITTED ACCOMPLISHMENT REPORTS .

[RIC S
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GROUP 1II ; . .

ACTION
ADMINISTRATIVE CONFERENCE OF THE U.S.

DATE RECEIVED
MULTI-YERR PLANS

o ADVISORY COMM. ON INTERGOVERNMENTAL RELATIONS * e
) V’ADVISORY COMMITTEE ON FEDERAL PAY * ) o
! ADVISORY COUNCIL FOR HISTORI? PRESERYATION *
AGENCY FUR INTERNATIONAL DEVELOPME . 73/18/82
 AGRICULTURE .
v Office of the, Secretary ~ 2/4/82
~ ¥ Econoaics . 2/4/82
{”Natural Redources and 2/4/82
v~ Environment .
* V/Small Commfnity and : « 2/4/82
Rural Developmant # .
\V/0ffice.of International Affairs 2/4/82
and Commodity Programs i
V/Animal & Plant Health Inspection Service 2/4/82
v/ Economi c* Statistics & Cooperative Service 2/4/82
- Y Food and Consumer Service ‘ 2/4/82
3 Science and Education Service s 2/4/82
AIR FORCE
Headquarters 1/25/82
Alr National Guard 1/25/82
viilitary Afrlift Command 1/25/82
-~ * Alr Force Academy 1/25/82 »
- Air Force Systems Command 1/25/82
. Tectical Alr Force Command . 1/25/82 .
Alr Forde Logistics Command\ - s 1/25/82
Strategic Air %mnnd (B/ . 1725782,
Alr Force Trainiftg Command \ 1/25/82
Air Force Reserves : \ 1/25/82
Atr Force Europe 1/25/82
+ Alaskan Alr Command 1/25/82
Flectronic Service Command ., 1/25/82
Alr Force Facific Command R 1/25/82 «
.V K ' » Te . ’
o “‘.C-ENCY WITH LESS THAN 100»EMPLOYEES i
" VAGDCIES THAT HAVE SUBMITTED ACCOMPLISHMENT REPORTS
J - i
[
S ; ' .
L J
] -6 - v
N 7:{
O
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” GROVP III .
DATE RECEIVED
- MULTI-YEAR PLANS
APPALACIAN REGIONAL COMMISSION *
¢ BOARD FOR INTERNATIONAL BROADCASTING * . 7/21/81
- y CIVIL AERONAUTICS BOARD . 10/2/81
COMMERCE
Commerce-Wide ‘ " 3/15/82
. Office of the Secteury 3/15/82
o . Bureau of the Census 3/15/82
Bukeau of Economic Analysis 3/15/82
International Trade Administration 3/15/82
National Bureau of Standards 3/15/82
. National Oceanic & ' ’
Atmospheric Administration 3/15/82
National Telecommunication & . .
Information Administration 3/15/82
Patent & Trade Office 3715/82 .
National Technical . -
Information Service ‘ 3/15/82
U. §. Travel Service 3/15/82
. Minority Business Development Agency 3/15/82
Bureau of Industrial Econcmics 3/15/82
- COMMISSION ON FINE ARTS
DEFENSE ’
. 0f fice of the Secretary
Defense Investigative Agency 10/2/81
' y~ Defense Contract Audit Agency 10/1/81
- v’ 0f fice of Dependent Schools 12/28/81°
Defense Intelligence Commund
v’ Defense Communications Command 10/23/81
v/ Defense Mapping Agency 11/3/81
vDefense Nuclear-agency 1/7/82
vUniform Service University « 9/15/81
of Health Sciences ’ ’
+ Défense Audit Agency . . . ‘
V'Defense Logistics Agency : 11/16/81
e Defense Audiovisual Agency
% ' \/0ffice of Civilian Health - 1/4/82 ‘ .
* AGENCY WITH LESS THAN 100 EMPLOYEES \
V/ AGENCTES THAT HAVE SUBMITTED ACCOMPLISHMENT REPORTS - v .
) N

3
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GROUP III :
DATE RECEIVED
_ VENERGY . MULTI-YEAR PLANS
Headquarters 2/9/82
Western Power Administratiomn . 2/9/82
Region V. Dallas, Texas’ 2/9/82 .
Albuquerque Operations Office ’ 2/9/82 .
Oak “Ridge Operations Office ¢ 2/9/82
Bonneville Power Administration . 2/9/82 :
Chicago Operations & Regional Office 2/9/82 - v
~ENVIRONMENTAL PROTECTION AGENCY
v Headquarters 12/1/81
- “Region 1 12/1/81
. gio . " 3
#Region II 12/1/81
wRegion III 12/1/81
“Region IV* N 12/1/81
N Region V . 12/1/81
“Region VI 12/1/81
"Region VIl . - .12/1/81
“Regton VIII . 12/1/81
“Region IX ' . 12/1/81
v “ Region X . 12/1/81
«Cincinnati - Eavironmental Research Lab., 12/1/81 -
“Las Vegas ° - 12/1/81
vResearch Triangle Park, N.C. 12/1/81
EXPORT-IMPORT BANK . 11/6/81
FARM CREDIT ADMINISTRATION .
PEDERAL EMERGENCY MANAGEMENT AGENCY 5 12/9/81
, * FEDERAL HOME LOAN BANK BOARD 12/23/81
FEDERAL MEDIATION AND CONCILIAIION SERVICE "
5 FEDERAL TRADE COMMISSION®  ° .. . 1/18/82
: 47 GENERAL SERVICES ADMINISTRATION \ 12/1/81
GOVERNMENT PRINTING OFFICE -
N ! IbfTERSTATE COMMERCE COMMISSION' . 4/14/82
* AGENCY WITH LESS THAN 100 EMPLOYEES 3 L
/AGENCIES THAT HAVE SUBMITTED ACCQMPLIS}WI' REPORTS
ko
I ‘ .
]
; ,
<
A .
" .
. - . ~ ~
hd - L]
- 8 -
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GROUP III.

INTER-AMERICAN FOUNDATION *
INTERNATIONAL TRADE COMMISSION
a : JAPAN-U.S. FRIENDSHIP COMMISSION *
+ QUSTICE | -
Drug Enforcement Adniniscration
Federal Bureau of Investigation

0ffice of Boards and Divisions
U.S. Attorney's Office
- Bureau of Prisons '
U.S. Marshall's Service. )
vLABOR
Employment Standards Admin.
Enployment & Training Admin.
Solicitor of Labor
Labor Management Services Admin.
Asst. Secretary for Administration
and Management
0ffice of che Secretary
Occupational Health and
Safety Addinistation

Inmigration and Naturalization Serviee

.

i

Bureau of International Labor Affairs

Mine Safety and - L
Health Administration '
Bureau of Labor Statistics

.
—

* AGENCY WITH LESS THAN 100 EMPLOYEES

DATE RECEIVED
MULTI-YEAR PLANS

3/8/82

10/9/81
4/19/82

11/19/81

V/ BGENCIES THAT HAVE SUBMITTED ACCOMPLISHMENT REPORTS ’

“

ERIC.
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GROUP III

VMARINE MAMMAL COMMISSION *

WwHERIT SYSTEMS PROTECTION BOARD
METRIC BOARD *

VNAFIONAL' CREDIT UNION ADMINISTRATION
NATIONAL ADVISORY COUNCIL ON
ECONOMIC OPPORTUNITY *
NATIONAL CAPITOL BLANNING COMMISSION *
NATIONAL COMMISSION ON AIR QUALITY  *

v JATIONAL GALLERY OF ART

\/NATIONAL LABOR RELATIONS BOARD
OCCUPATIONAL SAFETY & HEALTH REVIEW COMM..

LAOFFICE OF PERSONNEL MANAGEMENT

- OVERSEAS PRIVATE INVESTMENT CORB. >,
ANAMA CANAL COMMISSION » . Pl
PENSION BENEFIT AND GUARANTY CORP. "

V PRESIDENT'S- COMM. FOR STUDY OF ETHICAL etc. *

v~ SECURITIES AND EXCHANGE COMMISSION
SMALL BUSINESS ADMINISTRATION |

- v~ SOLDIER'S AND AIRMEN'S HOME

STATE

A -

AGENCY WITH LESS THAN 100 EMPLOYEES

/s

, 9 ‘—10-

AGENCIES THAT HAVE SUBMITTED ACCQMPLISHMENT REPORTS

DATE RECEIVED
MULTI-YEAR PLANS

9/21/81
12/30/81

10/30/81
10/24/81
12/9/81
1/21/82
12/2/81
9/8/81

11/17/81
10/9/81 °

9/29/81
4/1/82
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‘ (%
ANSWERS 'TU QUESTIONS SUBMITIED BY SENATOR HATCH

r
1. SEVERAL RECENT CASES HAVE AWARDED ATTORNEY'S FEES AGAINST THE EEOC, SHARPLY
SRITICLZING ITS HANDLING OF CASES. FOR EXAMPLE, IN EEOC V. UNION CAMP OORP.,
27 OCH E.P.D. PARAGRAPH 32,344 (W.DI.MICH. 1982), ATED:
- ' HERE THE CHARGING PARTY CRIES DISCRIMINATION ~
. . AND THE EEOC, DESPITE AN UTTER LACKSOF
EVIDENCE, SYMPATHETICALLY FILES SULT, HOPING
- THAT THE DEFENDANT WILL SURRENDER RATHER THAN .
. . - G0TO TRIAL. WHEN, AS HERE, DEFENDANT
v REAUSES "TQ KLE UNDER, EEOC GOES TO A
. ~LENGTHY RIAL, TRIES THE CASE POORLY, LOSES
AND HOPES A LESSON HAS BEEN TAUGHT. A BETTR
CASE FOR AN AWARD OF ATTORNEY'S FEES COULD

- SDMILARLY, IN EEXC V. SHONEY, INC., NO. 81-3-0509-S, SLIP OP. AT (N.D.
. ALA. MAR. 23, 19827, THE COURT.FOUND THAT: . —
N (DHE HAS FAILED TO EXPLAIN, DENY OR
MITIGATE S CONTINUATION OF THIS CASE WITH
THE LACK CP EVIDENCE TO SHMW A PRIMA PACIE  ° . =

SUCH AWARDS DIVERT INCREASINGLY SCARE RESOURCES FROM LEGITIMATE ENFORCEMENT
EFFORTS AND WASTE THE TAX-PAYER'S MONEY, I WOULD LIKE TO ASK YOU WHEIHER YOU
MVEMMGAT@MWDLMOF&WO?H@ECASEANDWI‘B{WATM.

’ .

Prior to the declslon of the United States Supreme Court in the 1978 Case of
EEOC v. Christiansburgs Garment Co., 434 U,S. 412, there was confusion among
the clrcults as to the sStandard to be agplied in awarding attormey's fees 4 '
- against the Commission. Since that declsion, attomeys fees can be awarded
against the Comission only in those cases where the court finds that the
’ - plaintilf's clain 1s "frivolous, unreasonable or groundless, or that the
plalnt1ff continmued to litigate after it clearly became s0.”" Under that
. standard, any award of attorneys fees 1is a cause of concern because of the
< factual finding that the EEOC engpged in frilvolous, unreasonable or vexatious .-
~ . litigation. The Office of General Counsel has taken steps to review all
attorneys fees awards, the clrcurstances under which attorneys fees were
awarded, and the marmer in which the cases were handled by Commission attorneys.

, .

4
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WHAT PLANS DO YOU HAVE O PREVENT THIS KIND OF CONDUCT IN ‘THE FUTURE?
* ]

An extensive memorandum has been prepared by the Trial Division of the Office
of General to enable us to identify those factors upon which Courts s
rely in attomeys fees awards against the Commission. Prelimirary steps have
been taken to establish a'new case evaluation procedure to identify weak
cases. Cases which are identified as being margimal or pot susceptible of
easy proof will be monitored more closely, with periodic reports required by
the attorney conducting the 1itigation to determine whether at any point
prior to trial 1t should be apparent to the Commission that it is unreason-
able to contimue the 1itigation based upon the discovery or development of
eviderce

’

In addition, steps have been taken to develop training programs to improve

the conduct of litigation by Individual dttorneys-who are responsible for
conducting trials. The Camission 18 seeking to establish training opportunities
in conjunction with members of the private bar in an effort to'‘permit Commis-
sion attormeys to more adequately evaluate defenses to Title VII claims.

.- R
Accordingly, the Genaral Counsel's Office has immediately instituted more
stringent review in the selection of cases for litigation. Those cases which
indicate a possibllity "of an award of attomey's fees have either been rejected.
in the exercise af prosecutorial discretion or have been returned to field
offices for further development. Until such time as new case evaluation pro-
cédures are in place and trainirg procedures are implemented for trial attorneys,
it 1s felt that the most important immediate step to be taken 1s a much more
stringent review of cases which are to be presented to the Camisslon fér filing.

" . i
THE EEOC BUDGET REQUEST FOR 1983 IS DOWN. A TELY $5.2 MILLION FROM THE 1982
BASE COST OF OPERATIONS. (P THE $144.9 REQUESTED, $124.5 MILLION IS .
SLATED FOR ENFORCEMENT, THERE HAS BEEN SOME CONTROVERSY ABOUT WHETHER THE COMMIS—
SION SHOULD CONCENIRATE ON BIG BHOAD ENFORCEMENT ACTIONS INVOLVING CLASS-WILE
CHARGES AS OPPOSED TO INDIVIBUAL COMPLAINTS. WOULD YOU PLEASE STATE WHAT KDND
CP CRITERIA YOU FOUND IN PLACE AT EEQC WHEN YOU ARRIVED FOR SELECTING TARGETS
FOR CLASS-TYPE INVESTIGATIONS AND FOR FILING CLASS-TYPE LITIGATION.

“«

The Carmission has two programs in place which are utilized for the identifica-
tion and targeting of class-type investigations and 1litigaticn. The programs
are: . , .
1) The ELI - The ELI Program (Early Iitigation Identification) "
utilizes charges filed by members of the public. Charges recelved
in a'Fleld Office are reviewed immediately upon receipt to Satermine
their sultability for"the program. In selecting ELI's, a field office
utilizes the data presented by the Charging Party at £11ing, an 1ssues
‘11st, and the office knowledge about the employer. Inaddition, a

N .
.
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- ’
fleld office comiders the potential impact on an employer and
employeas, lmpact on the employer community of an area, the
potential, based on available data, of & successful conclusion to
the charge, the willingness of the party to participate in
the , and thespotential cost of investigation and litiga-
tion activity weiged against avallable resources and possible outeame,

The Systemic ?%- The Caumssion in 1978 adopted & set of standards
or the selection subjects for systemic inquiry, In applying these

standards, ‘the Cammission's primary focus is on the strength of the
evidence, the severity of the discriminaticn, the scope of the antici-

pated reilef, and the manegeability of the case. Other factors which

are taken into account include provision for an appropriate geographic
dspersion of cases; assurance that cases overall involve a reasonable

mix of sex, race, and national origin issues; and determination of

whether the subject 1s part of an industry that appears to have '
significant EFD problems, and whether these problems have previously

been addressed. ’ .

IV. WAT PRIORLTIES WILL THE COMMISSION ESTABLISH IN
INVESTIGATION OR LAWSUIT. .

IT WILL INITIATE A

- 7

THE FUIURE T0 DETERMINE WHETHER °

1

plmmmemarmwrewmviwalagwimmcamdasimthecrltemm .

priorities for initiating class-type investigations or lawsuits.

I believe such

a review 15 overdue on the part of the Cammission.

WHAT STEPS WILL THE COMMISSION TAKE TO INSURE AN EXPEDITIONS EXPENDITURE OF
MINCY RESOURCES WHEN IT LAUNCHES A MAJOR INVESTIGATION?

The following steps-have Been taken to ensure that major investigations are
conducted efficiently:
|

A
| —Datalled guldance has been provided field cffices ¢n
| thé structure and conduct of systemic investigatioms.

* —Headquarters staff reviews, s, and nonitors the
objectives established by fleld systemic units for both
overall caselqad and campletion of the various stages
of each systemic investigation.

~—Field systemic units are required to coordinate with
legal units to ensure that their investigations will .
. support litigation if conciliation fails. .

.
N
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—Henkuarters staff provides technical asssistance
during therdonduct of systemic investigations, and
reviews. and approves the findings and conciliation
proposals in each case. a !

—Field systemlc units submit quarterly projections of .
thelr antlolpated expenditures for outside contracts, ‘and
any contract for $2500 or more must be approved in head-
. quarters. .

—Headquarters staff maintains a system for monitorirg on
a case-by-case basis costs resulting fram the-fleld's

. use of the Cammission's camputerized data analysis - .
system. P
. Vi DIFFERENT STANDARDS EE EMPLOYED WHEN THE COMMISSION FILES A MAJOR CASE IN .'.

, AND, IF S0; ».m%m THEY BE?

o

‘The standards applied wiin selecting a case for litigation are gersrally the
same a3 when selecting a e for investigation, with two major differences.
Pirst, because a much greater amount of infonmation is.avallable prior to
sult than prior to investigation, including the respondent's explamations
= and Justifications for its practices, selection of a case for litigation
normally requires more thorough and convincing evidence than selection of a
- case for investigation. Second, the minimum scope of proposed investigations
tends to be greater than the minimum scope of proposed suits, because in
selecting cases for systemic investigation the Commission is seeking to
1dentify those situations which involve the most serious problems, whereas ,
selection of a cass for systemic litigation merely requires that the investi-
gation have disclosed at least one significant systemic violation, In other
words, cases selectpdl. for systemlc litigation are generally narrower and more
focused than cases which have been selected for systemlc investigation.
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', ARSWERS 10 QUESTIONS SUBMITTED BY SENATOR EAGLETON .

3

"I, MWMPMMSMWWFH@MWMWALWOPWW'M
. LN mm SINCE IMPLEMENTATION OF OHE 1977 REORGANIZATION PLAN?
- ‘}b .
. « The 1977 Reorganization Plan, initiated with model office operdrgs in Baltimore,
~ - Dallas and Chicago gas fully lrplemented on Jaruary 29, 1979. Data campatible
with the reorganization covers the period from FY 78 to 2nd Quarter FY 82, The
follswirg chart reflects all chargcs riled with the Camission mx-ing that

. period. | —— e A
- ‘e . . . Charges Filed
§ . . Originally . Origin&uy With .
* Fiacal Year - With EFOC te and Local FEPC' Total
ws T 31,39 27,189 64,579
1979 v 035,279 31,290 66,569
N ¢ 1980 ¥4 45,38 - 33,486 79,868
. 1% * 56,228 > 36,989 ) 934217
PR 1982 {thru 3/31) 2&,358 - 16,322 k0,680
. II, HOW MANY OF WHOSE COMPLAINTS HAVE INVOKED A SYS‘IH&IC INVESTIGATION BY THE OOM~
. ¢ - MISSION?
(o . '
Systemic charges are filed following a review of various selection criteria

one of which is the existence of a record of prior dadlvidual charge rilings.
Other selection criteria include’ overra.ll EXD profile and workforce utilization.
Since multiple criteria are relied upon 1t is difficult to attribute the selec-
tion of a particular systemic chaarke to t:he !‘act: that individual d‘.ar'eo were
also filed egainat the same respondent:. .
The first charge under. the anmssion & systemic program was filed in August of.,
1978, To date 132 systemic ccharges have been filed, of which approximately
B0% were lodged sgainst Pespondents with a history o!‘ prior individual charge
filings. .e
. . ° A
. Lt v

III. HOW MANY CASES HAVE BF.‘."N BROGGHT BY THE (COMMISSION SINCE JANUARY 1981 BOTH

’ Nm‘vzz.wiucmmncusscmv ,
RIS x

. N . »
. * ., * . . .
Jamary, Pebruary, MArch * R : '
' April, May, June 122
July, August, September . w131
October, November, ,December ~ © 37
[ A : ‘ - LI M
T .
£ N
v s .t »\ ‘.
L . ‘
. N -
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1982 .
January, February, March - _ T o7h - o
Apris ¥ay 3B . .

Total , \391 | - * . Ay

The figures for the year 1982 were cut off at the end of May since, obvicusly, °
the figures for June are not yet reported. N
2 b

IV. IN YOUR TESTIMONY AT YOUR CONFIRMATION HEARING, YOU AND SENATOR HATCH HAD A
+ RATHER LENGTHY EXCHANGE REGARDING THE PROBLEMS ASSOCIATED WITH aummo? -
THE COMMISSION GETTING TOG INVOLVED IN THE DAY-TO-DAY »
OF THE AGENCY RATHER THAN PERFORMINGTHE au\mm'snmcnouASADmmop v
POLICY. YET TODAY, YOU INDICATE IN YOUR STATEMERT THAT YOU HAYE TEMPORARILY
. Assmmmmmmmmvsnmmoymms&m. mmm . \
PLANS FOR PILLING THE EXECUTIVE DIRECTOR -POSITICN?

» LI L

] .
<«
“© N

P .
I rave initiated & task force to assist me in amlyzing altirmative organiza-
tional structures for the Conmission. As part of that study, the role and/or
need for various management positidns. &re being examined. In the meantime, I
am exercising the Executive Diwbctor's ranagement oversight mponsibilit‘.ies and
the Deputy Executive Divector is addressirg daily atdministrative activiti&. ’

V. YOU TESTIFIED THAT YOU WERE LOOKING AT CHANGES IN THE RAPID CASE PROCESSING
SYSTEM, IO YOU HAVE ANY PLANS TO CHANGE THE SYSTEMIC DISCRIMINATION PROGRAM AS
* IT IS PRESENTLY SET UP. SPECIFJCALLY, IS THERE ANY THOUGHT EEING GIVEN TO
PLACDE THE SYSTEMIC DISCRIMINATION PROGRAY DIRECTLY,UNDER T OFFICE OF GENERAL R
COUNSEL? . & <
) ' -

-
-

N - -
’ "lhe systemic Program 1is alao’bhrg anallyzed as part ¢f my ofganizational study R
of the Ccrmission. We are not considering the placement of the entire Systemic
. Program under &he Office of Geperal, Counsel, although one-option would be I‘or ™
the Program's 1itigation fnction to be assigned to that office. However, I -
have not made Any decisions on that 1ssue to date.
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The former Loan Fund Pl:ogrem was terminjted on September '30,1980.
The former lLoan Fund Program was started on September 29, 1978, as ; one~

year grant ‘in the three distrigt office areas of Baltimore, Chicago and
Dallas. The grant was to provide loans to pay litigation costs for plain-
t1ffs' attorneys in Title VII actions and to test the concept of a loan fund
pro%rem in order to determine its impadt in providing assistance to the
Titfe VII bar in the three areas. The ultimate®goal was for the loan fund
to become independently operated and maintained.

~
.

The grant award of a maximm of §$145,000, $100,000 for loans and” $45,000 .
_ for adnimistrative cost’s, was made Lo three erganizations: The National -
Bar Association for the Baltimore Qffice Area, the Chicagp Lawyers Committee
for Civil Rights Under Law for the Chicago District Offigk Area and the .
Women's Law Center, Inc.% for the Dallas District Office Area.

The grant provided that a maximm of $1,500 could be loaned for an individual
case, and a maximum of $7,500 for a class action, These maximumg could be

Faised for a particular case only if the Regional Attorney and the former
Office of Special Prgject/s and, Programs jointly approved.

P . .
During the second year of operation-of, the former Loan Fund, a new loan
fund was added, the jurisdictional boundaries for each loan fund was changed
to correspond, as near as possible, to the Federal Judicia]l Circuits and the
loans and administrative costs were increased o $150,000 and $50,000
respectively. Thus, the Atlants pro%x&n funded cases in the Fifth Circuit,
excluding the Stote of Texas, the Baltimbre program funded casts in the
Fourth and D.C. Circuits, the Chicago program funded cases in the Seventh
Circuit, and the Dallas program ed cases in the Tenth Circuit and‘the *

_ State of Texas. .

. | TE WOEN'S LA CGENIER -

The Women's Law Center, Inc. (hereinafter WLC) was a Texas corporation, whose.
Executive Director and President wgs Dr. Delores Ferrell. In October 1978, ~
after the EECC grant was awarded, WLC re¢eived two CETA contracts, one from
the City of Dal%;s and one from the State of Texas. These two CETA contracts
and the EECC loan fund grant constituted all of the +funding and business
operation of WLC. WLC hired Erin.Sneed, a Dallas Lawyer, to be the Project
Director of the EECC Loan Fund Program. Ms. Sneed was the only person
comnected with the program who wag a member of the Texas Bar, 4as respon—
sible for processing all, loan applications, Dr. Ferrell, a graduate of an
unaccredited law schogl and not admitted to any bar, was responsible for' .
program publicity and overall administration. 'She was to- devote 25% of her
time to the program. In addition, there was one clerical worker assigned to
the prograh. - i ‘

[+
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In May 1979, after investigation by the @ity of Dallas and the State of
Texas, the two CETA contracts with WLC were cancelled. The reasons cited
for the cancellation included: overstating by WLC of amounts needed for -
rent and salaries, impropex recordkeeping of (ETA employee's time, and use
of CETA erployees for non-program purposes. Dr. Ferrell left Dallas in
late May and went tb California. She wrote to the former Office of Special
Projects in a letter dated June 11, 1979, "the Board of Women's Law Centers "
has voted to nove ‘its headquarters from Dallas Texas, to Los Angeles,
California, and will no longet maintain offices in Dallas.' .

The Contracts and Procurement Division was advised of the developments in
the WLC situation, as well as representatives of Legal Counsei Division. y
The Director of Cuntracts andl Procurement Division contacted Dr. Ferrell

3s to the possibility of transferring the Loan Fupd Program from WIC to

the Mexican Ameriian legal Defense and Educational Fund (hereinafter MALDEF).
MALDEF wageche only other offeror for the loan fund, whose proposal was

found to be. technically acceptable by an evaluation panel that evaliiated all
proposals submitted. MALDEF was also contacted as to the possibility of

accepting the transfer of the loan Fund Prograu from WIC for the remainder ,
of the grant period. Dr. Ferrell stated that?she would agree to the trans-

fer for the remainder of the grant period and MALDEF stated that. it would

accept the transfer and administer the loan fund for the remainder:of the

grant period. The actual transfer, however, did not occur in time before

the grant period ended on September 27, 1979: ;

When the Office of Special Projects and Programs received Dr. Ferrell's 1
letter advising of the intended move, fiscal controls were instituted to

make certain that the Office of Special Projects and Programs remained in a

position to determine the grantee's compliance with the technical require-

ments of the contract. That office, after considering all of the facts and

circumstances surrounding the operation of the Dallas Office, decided to

take the following steps: .

" . 3
I. Velma Mitchell of the Regional Treasury Disbursing Center
in Austin, Texas, was contacted and jnstructed not to pay
any SF 183's submitted by Women's Law Centers, Inc., unless .
prior approval was obtained by the Office of Special :
R Projects and Prggrams. This procedure was to make sure '
that excessive Zmounts of money were not suddenly withdrawne .

2. The Private Bar Coardinator in Dallas was required td 2
begin co-signing all checks regarding payments under the - —
loan fund program with the Project Director of the Women's s
Law Centers, Inc. He was not requested to-apd did not . i
’ perform any accounting of the program: However, he -did
- check to make sure that reasonable amounts were paid for
. appropr Tete~purposes. Lt

The Women for Chamge, Inc. wds awarded the Dallas Loan Fund Contract on

Scptember, 1979, The Women for Change, Inc. was assigned all accounts .
receivables, property, furniture and the remainding funds which were

committed to plaintiffs® atromneys. : .
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1. How did the City of Ddllas and the State of Texas investigations
relate to FEOC's contractual relationship with the Women's Law
Center WIC)? | . .

The Women's Law Center, Inc. (WIC) was funded by the Commission in
FY '78. Subsequently in May 1979, after investigatioms by the-Qity of
- . Dallas and the State of Texas, the two CEIA Contracts let by the City of
! Dallas and the State of Texas to WLC were cancelled for cause. The Contracts .
and Procurement Division and the Legal Counsel Division of the Office of N
- General Counsel were advised of this development.

v Although ef forts were made to effectuate the transfer of the EECC Con-
tract from HIC to the Mexican Amdrican Legal Defense Educational Fund
. (MALDEF), another community agency, the contract terminated on September 28,
. /f 1979 before a formal transfer had carried out. LI

. . The forrer Office OF Special Projects, after considering the facts and
circunstances surrounding the investigation and findings on WIC, instituted
steps to protect the govermment's interest. Those steps included requesting

- the Regional Treasury Disbursing Center in Austin, .Texas, to make no yments
on SF 183 (letter of Credit) to WLC without prior approval of the Office of
Spectal Projects. - .

-

,2. hy-did contractor buy furniture and was it permissible under the

Contract? »

The Contractor was authorized by the Contract No. EE0-G-0012 effective
date September 29, 1978, to expend funds for office furniture. The Contract &
did not specify whether the office furniture was to be purchased ar leased.
However, an explanatory listing of office furniture items submitted by WLC
reflect fumiture purchase prices. The furmiture and equipment purchased with
EECC funds was valued at $2,735. .

3. that kinds of cases were funded under the Loan Fund? The cases funded
were Title VIl cases (face, sex, religiop, national origin and color).

The Loan Fund Contract stipulated that loans application were to be
considered according to the following priorities: '
. »
1. Cause cases which fail conciliation and which wili not be
litigated by the Coumission; .

2. Cases from the expedited processing system;
3. Cases from the previous processing system backlog; -
4. All other cases according to the particular circumstances,

except cause cases are to always have priority over no cause
cases. . .
A . . \
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In addition, the 'Contract’ provides that each Contractor shall consider
the following criteria in makmg loans: .

* 1. The case inpict, projected relief and the size and
synbclic value of the affected class;

2. Other htxgatz.on against respondent and the mnportEnce
of the respondent in the commumnity;

3, The effect of a successful result on other htxgatxon' : ’
- 4. Ceographl.c inpact; and - . ’
. 5. Mto estabhsh litigation credibility against -
, public employers. \
w AL
~—e. . i}
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M . EQUAL EMPLOYMENT OPPORTUNITY CoMMISSION =
WASHINGTON, B.C." 20506

«

‘e, < 3
®ry ¢o? >
Yorice ce” . JUL 15 1982 : P
THE CHAIAMAN i
7 .
* .
. . ‘ - . . . .
Honorable Orrin G. Hatch . .
(':bpimn ’ '

- .+ Cozmlrtee on Labor and Human Resources
United States Senate
Washington, D. C. 20510 ¢ :

Dear Chairman Hatch: . ‘. ©

N , During oy appearance gn June 15, 1982, before your Committee as part of
its oversight hearings on the Equal Employment Opportunity Comnission
(EEOC), 1 promised to provide you within a month some additional ‘
information on cgrtain topics. The following information, accompanied
by, :lle en'closed documents, respond to your requests.

A Private Bar Loan Fund

I requested the General Counsel to again review the legal authority for’
EEOC to administer the Private Bar Loan Fund. The opinion,, which is
at Attachment A, indicates that there was a legal basis for the Fund, I .
. was also informed during this review that there was a predecessor pro-
- ®gram to'the Loan Fund dating back to 1971. The Commissidh's 1973 budget
request, submitted in February 1972, indicates that $50,000 was
allocated for Tigle VII legal assistance programs in 1971, $100,000
requested for 1972 and $250,000 for 1973. Justification for these .
expenditures stated that: .
- .
"The major enfqrcement mechanism of Title VIL is the
,? ability of a private individual to bring a suit under
Sectfon 706(c) .... However, this mechanism
is ndt achieving maximm impact. Not only is the
. . percentage of 706(e) cases which result in a suit -
j/ . being filed low, but the:percentage of cases
successfully conciliated continues to drop. As \J
ut by the Senate's Labor and Public Wel-
Comnittee, the problems of discriminatien in R
employment are so complicated that it takes great
.expertise to have 2 “technical perception that a
problen exists in the first place, and that the
systen complained of is unlawful".

\
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However, such technicad perception is lacking ~
on the part of most lawyers. Consequently,
contracts wi'll be dssued to train, through

law schools-and other professional channels,
lawyers in $06(c) 1aw and ucilfze pending .
706 (e) cases as a training tool". k4

Despite its history and legal basik, however, I wish to reiterate my posi-

tion that T do not favor _suc‘ﬁ"n progran and I can assure you that our only

. continuing role with the loan Fund will be limited te collection of out=
standing debts from prior year rqcipggnts. At Attachment B is a June 10,
1982, breakdown q'f the Fund's loan status. .

~ Possible Yé¥r End Certification Violations Agt' . .
1 also requested the General Counsel to corlxduct another review ‘on the s
possibility of a violation of firancial responsibﬂitics laws when a
former EEOC employee certified agency obligations to the Department of

the Treasury. After studying the evidence, I direct§d the General Counsel
to contact the Dspartnent of Justice on this matter for their colnudera-
tion. '

»

.

Travel Advances to Employees !

o Questiuns were faised during the hearing on outstanding travel advances
’ that had not been repaid to EEOC by EEOC employees who wers also officers

of the employees' Union. The Commission's travel advance policy for- Union
<wpluyees iy the same pdlicy applicable to all other EEOC employees. The
preseut pulicy provides for a continuing advance up to $},000 for those
employees who are in travel status for a large percentage of time.
Norr-lly, such advances are not liquidated until there is a change in
em~  ,ee status or the advance is no longer ne€eded. *

One Univa official had a large travel advante which exceeded EEOC's operat-
ing guidelines and was noted by the General Accounting Office while it was
«ondugting its audit of EEOC's financial systems. Since that time, the
tmpluyee has been repaying his advance as part of our debt collection efforts
fur the Cosmission. We are also moving'to improve the accountability for
travel advances by employees so that future abuses do not occur.

. Accounting Records .
' .
-
I an pleased to report that we have reconciled our accounting records .

turcughi M3y and are mow operating our accounting system on a current basis.
A recent zeport from our Office of Audit confirms that we have improved the
atcount ing system so that “its accuracy is well within the acceptable
tolerarfce range required of any government accounting system.
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1L appreciate ydur constructive support for our efforts to establish strong
nanagement controls within the Comnission and fair equal e.mp‘loyment
oppol'ltunl:y policies in this country.

O Sincerely,
N g/ L
RN e ' . o -
. . € AU IR NI LIRS
g Clarence Thomas .
’ Chairnan
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Attaclinent A

:fﬁ“

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

@\
. \i&) - WL 13 1882

.

TO: Clarence Thomas Y .
Chairman .

FROM: Michael J. Connolly. ’ P
- General Counsel '

SUBJECT: mwhWOfmmFmdmwr

The question has arisen as to whether the now defunct Loan ’
Fund Program was an activity in which the EEOC could legally .
engage. Additmonally, the question has arisen as to whether .
any prior opinion this office issued on the legality of the

Loan Fund Program is a reliable opinion. Thirdly, we have

been asked to indicate whether any loans were made durmng

1981 under this program.

e By memorandum dated July 18, 1978, this office, in con-"'
nection with a legal suffxc;ency review of an "Invitation
) - for Grant Applmcatmon" for the administration of the loan "~
fund, issued an opinion on the legality of the loan fund
program. In this memorandum we examined the authority of
EEOC to expend its appropriations for the funding of the
program. We examined several statutes that'relate to the
purposes to which an agency may put its funds.

We first examined 31 U.S.C. §628 which states "except as
otherwise provaided by law, sums appropriated for the various
branches of expenditure in the publig service shall be s
applied solely to the objects for which they are respective- .
ly made and for no other." We also examined 41 U.S.C. §11

‘ which states that "no-contract or purchase on behalf of the
United States shall be made, unless the same is authorized
by law or is under an appropriation adequate to its ful-
-fillment."

» \
It, thus, became necessary to determine our authority in
light of these provisions. For assistance in this area we

¢

O
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P looked to a Comptroller General Opinion as court case law in

this area is quite sparse. We reliqg on 29 Comp. Gen. 419

(1950) which states in part that "where an appropriation is

made for a parcxcular object, by 1mpl;cacion it confers

authority to incur expenses which are necessary or proper or

.o incident to 'the proper execution of the object unless there
is another appropriation which makes more spédcific provision
for such expend;tures, or’ unless they are.prohibited by .
law." - ‘ ‘

. -

& In light Jf the forégoing Comptroller General Decaision the
question became whether the loan .fund program was an expense
.which was "necesaary or proper or incident to th'e proper ’
execution of the object *enforcement of Tatle VII!" for
_which BEOC's appropriation was made. The EEOC 1978 appro-

N priation was used to initiate the loan fund program. This .
. appropriation allows funds "for the necessary expenses of
L. the Equal Employment Opportunity Commission as authorized by
Title VII of the Civil .Rights Act of 1964, as amended...."
L P.L. 95-86, August 2, 1977. Rel¥ying on the Comptroller

General Qpinion and the absence of any prohibition against
establishing the loan. fund, we determined that the EEOC's
, general appropriatiop could be used to finance the loan f
- Pprogranm.

‘We discovered no principles or standards which provide
‘guidance on what gxpenditures are reasonably necessary and
proper with respect to the enforcement of Title VII. We
have researched Comptroller General Decisions in this area,
and they provide little guidance as to what constitutes-a
reasonable expenditure of an agency's appropriation. The -
provision in Title-VII which comes closest to giving EEOC
specific authgrity to establish a lcan fund is Section 705
(g)(l) of Title VII. This ,provision states that the Commis-
sion "shall have power to Cooperate with, and, with their
consent utilize regional, State, local and othexr agencies,
-
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both public and private and individuals." A review of the
to- .Legislattve History concerning section 705 (g),{1) was not .
helpful as it is quite limited. However, there are several.
provisions in Title VII and commentary in the Legislative .
History indicating the importance placed by Congress on an
adequate private Title VII Bar.

In conclusion given the limited authority available forx

interpreting the "necessary or proper or incident" standard

set forth in . the Comptroller General Opinion cited above as
q§ applied to, EEOC .appropriations it is difficult to state with
. certainty the legality of the Loan Fund Program. Howeyer, .

we believe that the language in section 705(g) (1) authorizing

the Commission to work with individuals in‘carryi‘g out its

, mission and the importance placed by Congress on the private .
- Title VII bar provide a_legal basis for the Loan Fund Pro-
gram.
L]
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' Attachaent B -
. ! BATAIDONN 3P L we 31775 B/ PROJECT
p
- 1.0 el nuroe. 5 Lcurs Atlonta 3k ~
» , ) - Baltivore 5L
' . ' Chacago “ 37 ,
: : Dallas « 77 0* N
2. Total amourtof loans ‘Atlanta ©$138,388.18
. 4 Balt:imore 236,874.72°
chicaego 213,500.00
. Dailas - 230,301.38
3. -Teral arourt or reva:zd leans, Arlianta S 9,209.28 .
K i . Bal«imore 18,354.75 ‘
Chicago , 15,000.00
Dallas 43,457.0¢
.
3. Total number of loans'repaide* Atlanta 3
. ® 3altymore 10
L e Chicago L
. . Dallas 22
* < . - R
. . I.0 7ozl amber o0 cases lost e arlanta 4 .
Jaltirore 3
it Lage -
* Lilnas - C
© %
< T.irl gt T g AR L - s L,7s1:77
: T ltimaze” 10,7044
ChiTgo " 17,913.0 \
. Zallas - 3,200,490
. . 2 ’ ) AN
- Tetny e Lf olzstandiag cascs At lanta 30 e
, Bal:imore 38 .
. Y Chicago 32 . 4
- fallas ¥ 48 s
t Total amcunt sTilt Twed Atlanta §127,416.17
3altumore, ,207,815.54
’ Chicago 180,362.20
- R I : ballas T 177,638.8) .
’ ao% for Zallas is 77. Tew’cases have been v .
aRmAvara loans.
. ' .
4 I
ve four sa:d”  category
aad es, tn> olarntififs
nave d the ¥nobl:gatad . ,
zort laiang.<%s lost their
- , suLe ble jurgrent 3
[ resazd | s Bdan. ’
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" GEORGETOWN UNIVERSITY LAW
. WASHINGTON D.C. 20001
eanon ' v
girinesiieaiil . July(30, 1982
v o .
, U -~ R4 » .
. /|
N .,
‘ S e N } - .
M N4 -
Ssnator Ofrin GZ Hstch, Chsirman
Sgute Labor & Human . - . .
. %“Resources Committee = " - .
4230 Dirksen Bldg., - ' v

Washangton, D,L. 20510

g - 2 -
b . Desr Sspatdr Hatch:* - 4y, - . .
“a . - .
1 apprccun the opportunity to include this letter in the dfhclgl -

printad record of the June 1982 oversight hesring on EEOC befére the Sedste
Labor snd Humin Resources Committee. I have no desire to involve myself in the
sffarrsvof the Commission of the Committee and vould not ordmtnly take thé
vaususl step of tqnully submitting thas letteg, except for serious missppre-
hensions dnd erran of fact that sppsrsntly comprise the record of the hean.n;. -
Kovcvu. unee ths recofd is now being prepared for pranting, I have had to -
rely on the quoted statements snd report of the hesring contained in"the Daily
Labor Report of Juse 15, 1982 (DLR Ro. 115, Buresu of Nstiomal Affxirs,
herexufn\' nu).

. . .
¢ A N o

Many ststemepts udo at the hearing indicate some lsck of famh.nnty with
EEOC operations snd reforms, snd perhlpl reflect the lsck of sufficient time
that 1s a0 often leceug:xly the case in prepsring for s hearing. Readers of
reporn of this hesraing 9uht well he led to bllnve thst EEOC was sctually
harmed snd set bsck durijy the last administration; yet every outside -
professionsl "and Conue. pal evalustion of EEOC's new management mnunvel.
snd feedback from chl xnx “party and butiness groups who use the Commission
bhave uniforaly acknbvledn‘} that this vis the period of succesaful reform of
_ Coamission eperstions throughout. Indsed after hesringe probing EEOC S -
- gperations 1n the Senate and the House, Congress was lufnc).ently mpreued g

#1th ELOC isprovements 1n management ‘and case processing that both housss voted
‘ ovcrvhelnmxly to transfer four u;og new lntutoty Jurudxcnonl to EEOC from

other agencies. { fon - N . .
v . . o
: Jowever, I do not write becsuse of any expectation that you should
necelunly take sccount of EEOC improvements dunng a prior sdministration but
- because a great many erroneoul\lnte-enn appesr in the discussion of 1) v,
overall Cmuuomproueu 10 correcting operational problems; 2) backlog
. ® ~ adentifacation and reduction; 3) the new csse processing system called "Rapid
Charge Processing” (RCP); 4) funding for private latigstion to assist public -
intereit )syyefs villing to represent Title VII complainants who could not be
N represented iby the Commission; 5) finsncial matters; and 6) management
sccountability. These areas will be discussed below. e
. During my tsoure st EXOC (June 1977-February 1981) the Commission came
upder tlve lou. intensive scrutiny in ats hastory, iauely becaule of wholesdle

’
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.1t 1s the only comprehenaive study of the Cozmisaion since 1976.

" In fact the oppoasite 1a the case.

- “93 , .

changes 1n its operstions carried out sfter s long per10d of opérstionsl
decline and becahise the transfer of four new statutory jurisdictions depended
upon s substantidl demonatration of improved operation snd caseload management.
Examination by objective evaluastors snd observers smong them the respoansible
Senate and Houae ittees, the General Accounting Office (GAO), the Ofrice of
Management and Budget (OMB), and the Office of Personnel Masnsgement (OPM)
uniformly found, documented, and reported that the Commission, ss GAO
characterized 1t, had made "wmany significant improvements in its procedures snd
practxces aince 1976 that incressed its abiiity to sttack empluyment
disctimination” (GAQ, HRD-81-29, 4/9/81 p. 5, hereinafter GAO, 4/9/81).

The April 9, 1981 GAO report is the central evaluution of the EEOC because
Yet thst
report, alofg with several others, 1s cited 1n the hesring 1a 8 serioualy
distorted vay as 1f 1t vere a generally negative evalustign of the Comzisasion.
Although this report performa the maandatory
function of GAO reporta, which 1s of course to defail areas GAO believes
require improvement, the repo¥t 1s at pasins to be balanced snd uses language
throughout to indicate the overall positive nsture of 1its evaluation., Its most
basic conclusion is-formulsted i1n the opening sentence of the Digest toathe
report. "The Equsl Enploymeant Opportunity Cozmission (EEOC) has taken atepé to
correct moat of the problems pointed out in a 1976 GAO report." (Id. at p. 1) .
Yet the opening atatement of the June 1982 hearing vent to lengths to lay out
only the criticisma, creating the impreasion that theae criticisms were the
gravanen of the GAO evalustion of the Commisaion during the tast .
administration. In fact GAO took juat the opposite approsch, positively .laying
out the "procedural and sdministrative changes that addressed many problems
described 1o that [1976] report and improved [EEOC's] abiiity to deal with
euployment discricination.” (1d. 3¢ 6). After noting 1ts 1976 documentation
of "interrelated factors, including many mansgement problems,” GAU reported
that: N

-

;Specxfxcauy, changes EEOC has 1nstituted include: ’ ’

--Estsblishing 4o Office of Policy Implementation to céntrslize sad
systematize nev equal employment opportunity policy through
guidel‘xnely interpretations, snd rulinga.

--Establishing & field office structure that consolidated all
authority snd responsibility for charge resolutions in the district
offices. EEOC eliminated i1ts five regional litigation centers snd
seven regional offices and established s district and sres office
atructure that provides broader geographic coverage snd makes EEO_C
fore accessible. ’

. '

. =—=Expanding EEOC'a relationship with State snd locsl government fair
enployment practicea agencies through contracts for resolving
charges and enhancing the agenciea' abilitiea to resolve charges.
EEOC adopted s uniform funding formuls for resolving charges, tying
1t to the agencies' performance to provide an incen:ivg for them to

[




’ increase chsrgs resoclutions.

-—Trn\&m; EEOC personnel,snd State snd locsl government.fasr
euployment prsctices agencies' stsffs to administer the nev charge
processing systen. EEOC officials ssid 4,000 persons have
completed the training program.

--Replacing tbe clerical stsff wath professional staff in the charge
intake umit, which screens incoming complaints to elininate those

= = tbat sre untimely snd not within EEOC's jurisdiction.

--Locating EEOC sttorneys in distract offices to work with equal
- opportunity specialists vhen 1ovestigating cbarges snd developing & ’
- single stsndard of evidence for deciding vpether cause exista on a
cbarge and for litigation. This avoids additiopal 1nvestigation
when cbarges csnnot -be settled informally and need to be litigated.

!' - 7 ~-Establishing s sepsrate charge processing system for resolving
- - backlogged chsrges through negotistion, in which cbsrgiug parties
- are contacted to.idenrify active charges and settle them. EEOC
reported that by using these procedures, the June 30, 197>, backlog
of about 126,000 chsrges had been reduced about 56 pefcent, to’®
) about 53,000 charges, by September 30, 1979. EEOC plsoned to have
the backlog cleared by the end of fiscal yesr 1982. N !
—Establ1shing s mansgement sccountabilityssystem whicb includes -
plans for on-line computer support to’.give field managers the -
capacity for codstsnt program feedbnclion the status of the active
worklosd and on the progress in meeting their program objectives.
(1d. at 6~7) : . :
¢ +
" This v'iev of substantisl 1mprovements in Commission open:io?s and
nanagepent was corroborated by every evsluator who came into tne sgency to
examine 1ts operstions. While spsce does not allow a detailing of all these
valuations reports from the OMB Office of Mansgement Improvement and
Evaluation and the OPM Workforce Effectiveness and Development Group should be
' zentioned.

The OMB issues & publication, Mapigement Memo (Man. Memo 10/8v) Y
“distributed goverment-vide to officials with major management
responsibilaties” and Has as one of its purposes "to disseninate information on
federal mansgement improvements of.govermment-wide interest and applicabiiity."
{1d. at 1) The October 1980 Mapaxewent Memo festured two agencies in sn
article entitled "Mansgement Successes snd Improvements—-Two Case Examplles."
(J4.) One of these wss the XEOC. The report swggested tbat, “The EEOC
experience should be of special interest to other agencies with
respoasibilities for investigsting complaints from the public and tbose that
require timely and accurate reporting on operationsl progress from extensive
netJorks of field offices." (Jd.) It reported that, "Success hss been
achieved by changes in: (1) processing methods, (2) organizatioh, and
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(3) communications between headqunn:.en and field offices" (1d.) Further |
details ©f theae conclusions are reported beiow. ’

. The OPM evaluation of EEOC 1s entitled Hanagement Ipitiatives &‘1 EEOC'Ss
Improved Lroiuggggggx OPH Case Management Information Series, Report No. 1 ' -
Jan. 1981 (OPM Rept.No, 1)., It was suthored by Lewia W. Tayior and L.S. Tao
of the OPM. Workforce EffecCiveness and Developaent Groupl set up to carry out -
OPM reapdosibilities to federal agenciesa under the Civil Service Rerorm Act of
p 1978, Among 1ts goals are: "(1) To review the procedurea and practicea of .
variouas Federal programs 1n the areas of case management, financial managemgnt
and per‘sonnel management,” and" 2) To 1identify good pncqxcen 1n these federal
programa and publish reports about exenphry practicea,” (1d. at 1) , At the
- time of 1ta evaluation of EEOC, OPM had "revieved nore than 50 Federu prograns . R
- and som€ State agencies 1n the area of case mnngenen , &3 well as 10 U.S.
attorneya officess . . 1n their debt collection activiciea." (Id. n0.2). The
January 1981 OPM publication was "% report abost what EEOC Kaa uccmpxuhed and
an analysis of the reasons for 1ts succeas." After reviewing "productivity
trends,” "management 1initiatives,” and "quality assurance,” OPM found that "The
Commisa10n has made remarkable progreds.” (Id.~at p. 13) The details of 1ts
findings are discuased below. * N
Backlog {dgnigfxug;gn a3d reductjon. At the tipe we came to the
Cormission 1n June 1977, the EEOC was kgpown chxefly for ita backloyg, which had
reached crisis proportxonl. The most aerious conlern of the Congreas and of .
the charging party and business public who uaed the Coumisaion was 1n bncklog
reduction, Not only”was the backlog- large vith totals eatimated as high as
130,000 cases, but EEOC's method of counting backlog obscured any true
assessment of old charges by making the fundamental error of counting as
"backlog" the ehtire case inventory, whether the casea were a few daya old or a -
fev years old. In hia testimony before your Committee the new chaazrmen of *the
Cormisaion, Clarence Thonps, ;everr.ed to thia ertdr and 1in the procen opened
: the way for the aerious and erroneous charge of prior "'bogus’ “backlog - B
figures.” (Senator Nickles DLR, p. A-4) Beyond our own atandards of ,
1ntegrity, which demanded the toat open and honest appraisal of progress ve
could give, we were under auch 1ntensive scrotiny and reported to varioua .
authorities 8o often that the.manipulation o; figurea would have been foolish
and would have bien easily-detected. Y&t My. Thomas claimed that when he .,
. arrived at the agencys 16 montha intd s név administration he waa lea to beiieve
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that the backle
14,000 by March

had been decresaed from 69,000 charges 1n January 197y to
982 but that {n fact there waa a separate "frontlog™ of newer

chargea, oaking for a total of 45,000 cases. It may be that because Mr. Thomas
was nev to the agency and was cnlled to prepare teatipony ao early 1n hia
tenure he had had insufficient time to fully familiarize himaelf with the
available materials and vith announced and well-known Cogmiaaion practicea for
counting and 1dentifying case worklpad. The sepdration of older cases to be
proceaaed through the backlog chuge processing ayatem from newer cases to be .
prqceased through RCP waa among the moat publicizea and best known practices af
EEOC, enablang At to keep the separste count that slone can indjcate vhether
ghe pew ayatema gre building bscklogs s old systems had. Thua EEOC

announced to the publxc that 1t waa aeparating out all charges that had Come

»
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1ato phe Co&uucnsn of January 1, 1979, for the purpoae of-sllowing s
n?ztle staff 1n esch diatrict office to work ob the reduction of gld charges
2tate from new charges that were to be handied 1n an entirely di%fetent way,
using the factfinding conference aa the primary investigative tool. Thereafter
EEOC always reported 1ta chargea in precise detsil, 1ncluding not only s
coustdown of the backlog but very apecific informstion on the ounBer of newer
charges as well. S y
Every two montha the EEOC 1ssued a "Recurring Dats Analysia chdrt." This
chart was made svailable to Congressionsl committees snd members of the public) .
10 addition to the regular press releases on EEOC caseload. The chart reported
EEOC charges broken down by virtuslly evexy relevant category both agency-wide
apd an gvery district office, rnmcluding age snd pumber of gll of curreot
clagges, 3.e, those going through RCP. any slow'pace 1n reducing backlog
or build-up of newer cases 1n 1ndividusl oXfices couvld not be obacured by
oversll sgency progress in caaeload reduction. This bimonthly chart reported
nev receipts fbr the prior two months aa well as gotsl xeceipts. It reported
not only Title VII charge receipts but chntgen’teceived under the Age
Discrimination in Employment Act snd the Equal Pay Act sndricharges brought
under s combination of various EEOC juriadictions (e.g. Title VII/Age) both new
charges and tatsl inventory. It reported "Total Closurea" ‘and then broke them
down by "New Chargea" and "Backlog Charges." It rgported separately on
"Backlog Reduction” broken down by "Chargda Pending as of" the beginning ot
each reporting perdod and by "Charges Closed" during that p 10d, and then gave
the percent "Backlog Reduction,” again 1n each office aa well sa agency-wide,
as with all figures and categoriessreported. It further reported people
benefited, dollar benefits in several different categories, closurea by each
atatute and closures by each type and unit, among them Backlog and RCP.
Backlog snd RCP (anmong other categoriea) were further divided for separate
inspection as to "Closures by Type and Unit," "Negotiated Settlement," "No
Ceuse and No Violationm," successful and unsuccesaful concilistions,
"ithdrawvals . . ." "Failure to Cooperate . . ."' and "No Jurisdiction.” oy~
The moat 1mportant case dats the Commiasion’makes availsble~~the actusl
age of chargea in RCP--was not mentioned by Mr. Thomas in hia teatimonmy. Yec
this 1s.the key figure for determining whether there is a new backlog forming ;
consiating of newer chargéa. Inatesd Mr. Thomias chose to uae the pejorstive .
terp "frontlog" aa aome kind of snslogue to backlog. Not only dées this term
/.

-

not tell us the age of the casea referred to but its clear implication that
most of theae cases too are old ¢saes is erronecus. Actually Mr. Thomas'
combined £igure 1s really the entare inventory of cases, many of which would be
2 few weeka old and most of which could oot be conaidered old st all. For the
period between 10/1/81 and 3/31/82, EEOC reported that the saverage charge in
RCP was {66 days or lesa than six months olds This ia longer than in the paat
but atill very good time for processipg caaea &s inherently complicsteu as
Title VII csaes agd the other jurisdictions under EEOC. Commission staff
deserve praiae fof such s record in the’ face of ataff and budget xl'eduction 3
And apparently thia progress has been conaiatent during the new administratipn.
On May I, 1981 the scting chairman of the EEOC reported that "139 charges were .
conpleted for eyery 100 charges filed with the Commission," and since bscklog
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A G .
occurs vhen an agency resolves fewer cases than 1t receives there vas nd.
backlog formation at tMat time. (EEOC Release, "EEQC's Production Rate |
Increases,” 5/1/81) Even Mr. Thomas' 45,000 combined figure, reduced by the
14,000 aifing backlog he reported, would leave 'EEOC with only 31,000 :never
cases. If EEOC 1s continuing to receive close to 60,000 cases a year and Hr.
Thomas® figures are mid-year figures), then 1t appears that EEOC will dispose of’
at ledst as many cases as 1t takee 1n. If 80, then there would not be backlog
nccuau%nnon and certainly wot the "nagging backlog" Hr. Thomas reported. (pLR
p. E-3

»
.

’ ~ .

Mever before Mr. THomas' testimony have I aeen an indication of confusion
The GAO listed among
the changes at EEOC 1t approved "[e]stablishing a separate cBarge processing
system for resolving backlogged charges,” reported a 56X reduction in these
charges by September 30, 1979, and took separate note of current chargesy, vhere
GAO found "no unmanageable accumulation"” but some potential for such
accumulation in Baltimore and Dallas. (GAO, 4/9/sl, pp. 7, 8) The vay EroC’
avoided such build-ups vas the very opposite of that suggeswved by Mr. Thomas in
his testimony vhen he lumped together/ pre~197y charges with never tharges
processed Uy different and more expedited techniques. Separating the two
categories of charges did not keep EEOC from counting and reporting both; but
1t'did engbled the agency to keep a focus on the steady elimination of the
oldeat charges while pinpointing any acctumulations ‘in more current charges and
directing resources accordinglys '

For years tEoc‘cuft’ered the poor Xeputation that attended ever increasing
backlog accumulation. An inspection of the data avallable to the public at the
Commy1 88100 {ndicates that the successful backlog eliminstion begum during the
last ‘ldnxnu:r’l:xon appears to have continued in:o the nev administration.

Rapid Charge Processing System. The GAO fouhd that, "Perhaps EEQC's most
1oportant change since 1976 was the introduction of the 'rapid charge proceas’
to resolve new individual charges." (GAO, 4/9/8z, p. 8). It reported that *
"EXOC's rapid charge process has greatly improved the processing and resolution
of 1ndividuai charges.” (Id. at 9) GAO said that "EEOC's succesg ir getting
settlements through the rapid charge process vas demqnstrated during the first
8 months that the procesa was 1n uae in al}l offices” and“compared :he"SOZ rate
of negotiated settledents achieved.to the 11% aettlement rate GAO had reported
in 1ts last ma)or report on the EEOC 10.1976. (Id. at 8, 9) 1o addition, a
1503 increase in the average monetary benefit from $1400 under the old
procedure to $3400 under RCP was reported. (Id. at 9) v )

Vo

Despite 1ts npproy‘l both of RCP and of the XCP emphasis on settlewment,
GAO believed that settlement should not be attempted 1n cases whére there vas
accumulating evidence of no cause. The flav in this reaaoning 1s that it .,
inevitably imvolves prejudgm;‘ a case vithout the atatutorily required
1nvestigation. Ironically GAO had just the opposite criticism of EEOC's
settlgment efforts when it looked at EXOC operations 1n 1976. 'Then GAO
complained that the "negotiated settlement rate vas belov the @inimum
acceptable level established by Cohgress” and found that in 1974 "individual
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complsinants hsd s probsbility of sbout’ 1 1 33 of hsving s successful
, resolution negotisted.” (GAO, BRD-76-147, 9/28/76, p. 13)1 At the hearing
questions were raised concerning slleged “unwsrranted JTatle VII

0 chsrges . . . sometimes settled 1n retura for 'clesn' work records snd neutrsl
references.” (DLR, p. A-§)

Fe Committee's concern sbout this matter is understsndsble since it
. .rsises sp issue .about which 'there may be some confusion and because the GAO
found little else 1o the EEOC reforms to craticize.2 But criticism of
. settlement neglects tvo essentisl considerations. First, settlement of as many
csses ss possible 1s the only alternative to costly sad time-consuming
investigstion, which in .a high-volume complpgint process inevitably yields
unconscionable delsys and bscklogs thst severely frustrate the respective goals
' of employers and charging psrties alike. Second, settlement of weak and
'seeminglysmeritless cases to avoid the costs sad burdean of prolonged processes
ind litigation 1s s well recognized component of sn open legs: system and is
the rule in other sreas of law; special rules disalloving 1t cannot be
constructed for this area of lsw alone. )

. The crux of the concern sppears to be thst remedies for settlement be
svailsble only 1o deserving cases.. The probability of remedy even 1n veak
csses in s settlement oriented system lesds to the criticism that remedies sre
préduced .0 undeserving cases. This of gourse is the centrsl dilerma of our

‘ legal systen and of sny open legsl systen thst sllows anyone who feels
v aggrieved to file.3 The respondent is within his full rights to stsnd his
L ’ J , . . .
. "1, 1a 1976 GAO also found sn unususily high u?inilqﬁtive
closure rate of 61% and reported thst, "most charges sre
closed sdninastratively without PQ.EOC enforcement action” of
* any kind. (1d. at pp. 10, 11)

« 2 The title of the 1981 comprehensive GAO report, Further
Improvements Needed 3o EEOC Enforcement Actjvities, wss
noted at the hearing. However the covercthat bears thst .
. title explains: "In 1976 GAO reported thst the Equal
Employment Opportunity Cozmission's mansgement problems were
thvarting its enforcément activities. Since the repors, the
EEOC bas made many chsnges to correct its problems in
hsndling individusl charges of employment discrimination ,
filed with it and in developing and investiggting aelf-
initidted charges." The cover then lists its suggestion
. thst charges without reasonsble cause not be settled.
Notsbiy its other two recommendstions are to give EEOC R
sdditional authority snd are sddressed to Coggress=-to give k
EEOC suthority to sue state and locsl goveruments, nov the
(exclusive pover of .the Départment of Justice=—alg Fo the
. Executive—to consolidate the equal mplg::nt
. responsibilities of the EROC snd the Departmeat o
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ground until the process works 1ts full course. But vhether 1n the courts or
10 administrative proceases, this alternative 18 8¢ costly sad time-consuming
that 1t 1s rarely chosen.

It certsinly would be chosen 1f 1t were posaible to close ‘cases on'the
zerits before all the evidence :s smassed--which is what the GAC assumed. 3But
this 1s.not possible 1n Americsn adjudication ayatems. To avoi1d the dilesma
inherent 1n éi1ther settling or 1nvestigsting weak csses, the GAO suggeated
that, "when EEOC develops informstion, either before or during the fact finding
conference, shoving that s charge appears to lack reasonable cause, EEOC should
either sdvise the changing party to withdraw 1t, or cloae 1t as no csuse.”
(Emphasis sdded) (Id. at 15) But making a decision on the merits betore the
sppropriate investigstion--either by advising v rawal becsuae the complaint
seens to lack merit or by finding no ¢suse-=vo appear to directly coatravene
Title VII. The statute consistently ties a decision on tbeongfxts of charges
to an 1nvestigation. For example, Title VII requires the € Lttxon to
"dismiss the charge % . . [1]f the Commission determines after Such

investigation that there 18 not ressonable canse to believe that the charg. 1s
true . . ." “(Emphasis added) (See generally Set. 706(a)) For may the
statutory lovestigstion be short-circdited in the case of even the wealeast
charges. 3ecsause Title VII bars unequal treatment, even the most blaneworthy
conduct by an employee may not be legitimate cause for employer action 1f
sipilar treatment has not been sccorded employees of a different statutory
classification. Thus the Commission msy not prejudge the outcome of cases even

in the face of accunulating evidence adverse to the complainant.® Short of 2
M. b ] . '
3

This 18 especially so 1n 8 cost~free adoinistrative proceas

that does not have filing or other costs, as courts do. One

of the most important inproveuenin at EEOC was the -

1ctroduction of & new 1intake system, replacing clerks with

traifed 1nvestigators vhone professional snd human relations

nkxlls enable them to acre€n out the large nunber of

frivolous and non-jurisdizticnal complsints thst férmerly

entered the aystem, Although this resulted :n & significant

drop in complaints of sbout 20X, it leaves many complaints

which cannot be rejected by the Commission 12 conformance N

vith the applicable atatutes. )

4 GAO noted that EEOC closes cases for no Gause after fact

finding (1d. st 27), presunably. to make the point that s

fuller investigation 15 not slways necesssry 1n ordex to

f1nd reasonable cause. It is certainly true that no cauae

msy be found 1n a fair number of cases if the 1nformation

draclosed and the books and rgcorda wbich the employer

brings with him conclusively eatablisk that employees of

other backgrounds have been \Creasted the same. Moreover some

complaints may_be dismissed fot no csuse before or during .

the fact-finding conference with very little xnvestxgntxon
(Footnote continued)




ser.r.lemanr., 1t aus? svait the result of an investigation of the employer's
treatment of Other employees in the cdmpany or appropriate subdivision.

. Another very important reason enployers ultimately decide to aettle even -
veak charges has not been reported. A settlement offers finalaity to an action,
obviating “the problem of meeting the same case 1in court after no cauae 1s
Y found. This problen has plagued cuployer- throughout the life of Title VII.

Moreover it was not uncommon for complainants to prevail in court actiona atter
ZEOC had found no cause.® Quite apart from the ultimate succeas or failure of ‘

4(cont inued) .
or involvement of the employer on the bssis of aelf
contradictory information provided by the couplun-nt. or
conclusive and mon*rebuttable information provided by the 2
employer. I .

5 Respondents told the GAO "it vas chesper for them so bow to
. . E¥0C pressure and pay chsrging parties 'token' or 'nuisance’'
M fees of $50 and $100 to aettle charges, rather than r.o be
wvolved in lengthy and costly formal investigations" and
“dharacterized these settlements as the lesser of two evils"
(1d. at 17). 1In many instances, such small settlements may
be the least burdensome alternative, but if so, this is
inherent in the investigatory proceas and the available
alternatives in our legal system. For the Commiasion may
Ve not find no cause vithout requesting sufficient comparable
data to elininate unequal treatment even in a caae of
» clearly unacceptable beh-vxor, ‘and in nsny instances ‘
interview of witnesses may'bée required. Supervisory revievs
add rexiev by the district director are also necessary to
4 validate formal findings of the Commission’ The frustration
an employer feels in -ettlmg & case which seems genuinely
N weak or without foundatidn is quite understandable, but the . ,
dilemma of tontinuing the investigation or settling the
charge is the creation of our system of law and the .
applicable statutes, not the EEOC. Respondents ‘are .
. . accuatomed to this dilewma in legal actiona of a much Bore
substantial nature in other areas of law, such as contract
or torts, vhere a business Judgnent to settle caaes is often
- made io order to avoid the costs of Yitigation in cases
where employers belxeve they would otherwise prevail at
. trial. And of course respondents often decide not to settle ¢
auch cases, as did approximately 50% at EROC in 1981,

6 I knov of no studies that indicate the reasons ‘that court
, actions sometimes succeed after a.nmo cause adnministrative
fmdxng. However anyone familiar with legal processes is
avare that different fact-finders often make differant

(Footnote continued)
° h
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court sction, there may be no grester frustration thsn simply having to defend
s veak charge vhere no cause has been found sdministratively. The likeiihood
of settlement in such cases in court is st least ss grest as at EEOC, except

#ghat at the litigation stage the costs are ‘connidenbly higher snd some amount

for counsel fees is slvays included.

_Imployers are avare of these dilemnas and risks. This msy account for the
high level of sstisfaction with RCP which GAO found among respondenta. GAO
reported that, '"Most respondents replying to our questionnaire vere satisfied
vith the way EEOC resolved the charges sgainst them" (13. at 16). At lesst 692
of employers expressed satisfaction with importsnt sspects of fact~finaing as
compared with something leas than 50% of the complainants benefitted. (1d. at ™~
16, 17). GAD believed that this difference resulted because the very process
of negotistion convinced complainsnts that their compluint was worthy and that
they vtre dissppolnted when their veak charges received weak remedies. This
too is understandsble, but the slternative of an unsuccessful resolution
folloving a longer snd more costly investigation can bardly be more
sat1sfactory to either party. '

The very high*sstisfactaon level of slmost 70X which GAO found among
respondent employers-*who are after all the objects of charges~—1s perhaps the
best comment on the settlement question. Employers and their representatives
have not hesitated to let their views be known. The New York Times reported
the opinion of omg enployer representative: )

4

‘ 'Employers feel the EEOC's method of handling charges hass .
improved 1ts relationship with them. Now it is onme of .
vorking out problems together rather than ooe of being
sdversaries,’ said s spokesusn for the Equasl Employment
Advisory Council, which repreaents major companies snd trade
sssocistions snd frequently files court bri‘ef,n on behalf of
euployers charged with discramination. (New York Times,
Sat. Feb. 24, 1979) -

-

6(continued) N

. judgments. Perhaps ever” nore likely, depositions may
uncover problems that are systemic or class-wide in
potential, while sno sdministrative process gesred to the
individusl's ¢qmplaint may not.

7 GAO found grester complsinint satisfsction vith settlements F
under the old procedures in 1976 as contrasted with greater
raspondent satisfaction 1n its 1981 report. Thias msy have
resulted from EEOC's policy under the old ,procedures of
seldom attempting negotisted settlements and then often only
in stronger cases wvhere complsinants had s good chancedf
prevailing. s
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It 1s employers vho are put to the expense and’ trouble of providing remedies.
Eaployers have sccess to counsel and mske judgments in their own interest, half
the time or in 50% of the cases they chose not to settle. Enpioyers ultimately
wake bottom-line business judgments of whether to put resources into legat
processes, and often there are good business reasons to do s0,0or into
settlements.

»

~

Edward W. Miller, s former Chairman of the NLRB, where the emphasis on
scttlement has slvays been very grest, has cormepted on the introduction of s
atrong settlement orientu,xon st EEOC:

We need look only to the esrly years of the Equsl

Enployment Opportunity Commission to see the refults of

s long continuing fsilure to recognize the need for

sexious settlement sttempts. That agency's -backlog of

cases continued to mount for Years, vhile chargiug

parties went vithout relief sid respondents were . ' .
harassed by having to try to find facts desling with

actions vhich were years old by the time the EEOC .
investigation befan in earnmest. Any lawyer practicing Ve
in the labor field knows that 1t was virtuslly '

1mpossible until the chairmsnship of Eleanor Norton to

reach a settlement within sny reasonsble time with the

EEOC. The result was sdministrative chaos, harsssment

of reapondents, and dx’lutufnction of charging parties. .
The totsl result was a fsilure to implement the law.

(Edvard B. Miller, An Adminjstrative Appraisal of the

NLRB pp. 18-19 reviaed edition 1980, Industrial Research

Unit, The Wharton School)

-

Funding fot Private Latigzation. According to the DLR report of the
heasring, considersble time was spent queationing the propriety of losns or
grants to non-profit public interest lswyexs.snd organizstions to conduct
litigation. Although EEOC's several general counsels have consistently sdvised
over the years that there is implied authority to awarc¢ such grants snd loans,
the GAO apparently regarded sll such funding sas 'questionable" becsuse possibly
odtside Commisaion suthority, 1nssmuch as no specific mention of them is made
in the atstute snd because they subsidize private litagation. (GAC AFPMR-8:-74,
5/57/82, pp. 29-31)"

. But Congress was fully sware of private bar funding, which was
consistently included in the Commission's budgets. Indeed, the House
Appropriations Committee ghowed a specisl intereat ‘in the benefita to the
public by submitting specific queations concerning the program after the EEOC
appropriations hearings for FY 1980 on March 19, 1979. By letter of March 27,
1979 the KEOG Office of Congressional Affairs transmitted the following anawvers
to the Coumittee's quastions: ' :

- LN -

% -
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support litigation igitiated by othera?l i

.

~Question 1. What u;f resources are devoted to the various activities that

Anaver: The Commission'a technical assistance devotes to
supporting litigation initiated by others is its Private Bar
Progran, The Cormission's private bar program is handled by
the Office of Specisl Projécts snd Programa. Approximately
$800,000 was devoted to this sctivity in 1978 and again in
1979. .

Additionally, the Connission's Office of General Counsel
X provides indirect assiatance in private Title VII casea
through formal participation as amicus curiae snd -
intervention. -
v’ .

Queation 2. What benefits have been obtsined from these activities?

. Anawer: The Commisaion's activities snd Limited funding in .
these sreas have resulted in substantial numbers of caaes LI
being tried by private litigants, where the Commission, .
becauae of resource limitations, could not have hoped to
litigate at government expense. An exsmple is the Lavysrs
Committee for-Civil Righta Under Law, which hss received ~ - .
Cotmission funding to help defray the cost of litigating -
. cases that vere first filed with the Commiasion, has
sccepted a total of 528 cases for litigation and referral. .
+ from this effort a panel of 120 attorneys has, during the
five ytars of the operation, recovered $1.5 millaon in back
pay through court swarda and aettlements. An additional $4
million in back pay hss been avarded, pending outcome of
appeals. The dollar amounts do not reflect the importance
of the issues of law thus reaolved.. Our very modest aupport
of the private bar produces substantial returns in resolving
Title VII cases.

At ‘the hearing, the Committee also questioned a revolving loan fund once
used sa & test demonstration project to finance Title VII litigation in caaes
vhere the Commisaion issued right-to~sue letters but vhere government initiated ~
litigation was not posaible. This sffort wss characterized pejoratively as
“sront money" for "political organizations,” and the funding of groupa whoae
nission in bringing equal employment wases ia consistent with the Commission'a
vas compared to govermment funding of "groups lntercated in segregation."
(DLR, pp. A-2, A-3) One reading this account would he led to belisva this o~
funding vas an aberration or worse that began in the last adniniatration a
that it was somehow dirscted to groups on a3 preferential baais for
inappropriste purposea. Actually our administration inherited a looasly.
structursd program of outright grants to public interest groupa, civil rights
lavyers and lav schools which was apparently begun during the Nixon
administration in the sarly 1970'a (slthough I know of no evidence that the
progranm had sny partiaan aspects), had continued unbroken, had been ex_plxcf.:ly
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reported to Congress,in the testimony of Cormission officials,? and appesred

- regularly in Commigsion budgers for which successive congresses had
sppropristed funds. This record casts considersble doubt on the GAO opinion,
vhich lscks documentation in 1ts report.

In sny csse, ny own.preference was to uae such funds fol improving the ~
Cozmission's own litigstion, but many of the sane conditions that produced the
private bsr program in prior administrations persisted ‘and_had become even more \k
serious. For msny years, the Commission hsd been concerned about the fnany i
couplaints from the public that its right-to~sue lettdrs were often a opllity
fér lack of lawyers who would handle such csaes. This situation, which vas &
msjor fsctor in the developument of the progran over the years, had vorsened ss
the number of lswyers villing to tske discriminstion cases has declined 1n wany
areas because of the increasing cost of discrimination litigation snd
especially of outside experts needed to produce credible evidencé 1in
discrimination csses. The concerted and systemstic elimination of the bascklog
. wvith the resulting large increase 1in right-to-sue letters had only accentuated -
“this problem.

. Hovever I believed the program needed tightening if it was to continue st

. all. For the first time, we réquired that funding be avarddd on a competitive

. basis just aa we introduced competitive bidding for all outside contracting
done by the Commisaion. Previoualy private bar funds were simply swarded to
specific groubl’ vho themaelves came forward or were known t¢ the Commission.

N . Horeover, ss GAO noted, this was not 2 permsnent program but conaisted of“\

%  Host of the funds to auch outside organizations during our
tenure wvent for the drafting .of materisls to be used by the
Commission and by civil rights lswyers and for technical
assistance to such lawyers, not for funding litigation as
such. .

9 For example at an oversight hearing on July 36, 1979, my
vritten testimony stated:

6. Funding of Private Groups to do Attorney Training apd ,

Technical Assistance. Folioving an opén competition and * '
+  public bidding, the Commission hss established contractual .
relationships with public interest lsv groups to adwinister
five training and technical assistance programs for private
attorneys who represent Title VII complainsnta, and

iog logn programstto assist the privste bar in,,

initiating, Title VII cases. (Emphasis added) (Hearing
before the Subcommittee on Employment Opportunities of the N
Committee on Education and Labor, House of Representatives,
N 96th Cong., lat seas., Washington, D.C., July 12 and 30,

\
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“sgreenents viih'non-profxt organizsationa. . . to.test the possibiiity oj
developing s loan fund program for private attorneys having casea alleging
unlavful employment practicea” snd was "yntendeg to be used by the _non-profit'
organizations until they eatablished a permsnent loap fund progzam with money

>

. from sources sther than EEOC." (GAO, 5/17/8Z, pp. 29, 30) "
. - The reyolving loan fund teat progran was a good faith erfort to conaerve
5 government funds undertsken after legal counael had in good faith adviaed that
) . ,it vas legally sppropriate. Unlike ita predecessor progran under prior
dninistrations, ‘the losn progran allowed for the recovery of at leaat aome of
the government funda, which could then be reused. Staff recommended this idea
to the Comniasion based on s precedent from HUD. The Commission proseeded only
Ay after the OfTice of General Counsel reasarched the quéstion,.at my reqyeat, and
issued an opinion that the loan fund was appropriste under the Statute. Later
OMB-raised concerns sbout loan funda for technical budgetary ressonsa and the
progran waa discontinued. 3ut neither OMB not.the Congresa ever raised
questions sbout outright granta to civil rights groups to conduct Title VII
litigation, as thia Cotmittee did at the hearing. To the contrary, the program
vas sanctiopned through appropristions from Congress for funding private
Yitigation under Title VII as indickted in EEOC budgeta, regular reporting by
. the Commiasion to Congreas, snd the conaistent intereat shown in thia program
- by Congreaa itaelf. )
N +
Hngnciel s. The GAD report of finsncial management pfoblml (GAO,
AFMD-82-72, 5/17/82) relatea to detaila of financisl practices that vere never
brought to my sttention and wvith vhich federsl agency heada would almoat never
. be familiar. Indeed the installstion doring my tenure of an entirely nev and
. computerized financisl syatem, itself Q important sgency achievement, 'led me
to believe that the financial problems ‘that the sgency bad had in the past vere
under control., Nevertheleaa as the agency head during at leaat part of the
period in queation, I have undertaken to obtsin information from the
- appropriate agency staff at the time in order to be sble to cotment on the

report. . - 2

At the outaset, I mdat expresa deep concern that the GAO ataff iovolved in
vrit®ing thia report apparently departed from the cuatomary GAD practice.of
interviewing all the relevant and appropriste ataff involved before drawing
conclusiona and vriting s report. This practice, alvays £61lowed by GAQ ataff

7 from 3EFeT‘divtriunrwﬁﬁh()—vhﬂe-l—vn»nt—thexomi.s;ionk.in.nbyio_un11 L
neceasary not only to sasure fairneas and objectivity but simply to bedsble to
evaluste information and divergent accounta of the causes of operationsl
problems. - . o

P In the case of this report, GAO's deciaion to include in ita intervievs

’ the supervisory ataff directly related to the problem area# but not their

. supervisors——the responsible financisl managers .involved-—raises very serioua

) questions. Theae queatjons are compounded by the fact that the GAdl relied in

part on ataff members vhom-they knew had bden disciplined and agsinat vhom they

knev discipline waa pending for their handling of many of the very matters
discussed in the report. Wh'nt conceivable appropriate motivation could there
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be for‘fsiling tg interview the mansgement ataff chsrgea with the bssic
responsibility undef investigstion, especislly under circumstsnces of knovn
personnel problems “un the units involved? Even if the GAO stsff involved had
lster concluded thst reason existed to discount or discredit information from
such staff, i1ts ovn conclusions would have been stronger snd more credible for
havmg obtained the views of this staff. As 1t stands, the report 1s flaved.
It is clear that the reéport would have been more obJectxve snd more useful had
information been taken from all the sppropriate staff, as I will try to
1llustrate below. The manner 1n vhich this reviev wes conducted raises such
serious questiods for sn sgency where objectivity and #ppearance of objectivity
zust be beyond reproach that I am writing directly to the Comptroller Genen&
to express my concern, am sending him s copy of this letter, and am asking hinm
to take vhatever corrective action 1s necessary to ensure that such practices
for gathering information sre not.used in the future.
In 1977 EEOC proceeded on financisl problems-ras 1t did on other problems
1o the sgency=-1) systematically to avoid piecemeal solutions by fscing the
lack of agency wide systems that were st the core of the Commissaon's problems
10 virtually évery ares, and 2) by drswing priorities because of the immense
task inherent 1in revising the entire msnagement of a federal agency. Thus,
just as new snd separste case processing systems were installed, s Management
Accountsbility System vas developed (see discussion below) which tied mission
sccomplishment with budget and resource control so that magagers wvere required
(snd evalusted on their ability) to meet performance gosls within resource
linitationas.
. o
The priority attsched to developing the Management Accountability System
was directly relevant to eatablishing fund control. This was important to
. prevent & violation of the Anti-Deficiency Act, as had occured in the prior
administration. The books and sccounting practices in existence st the time of -~
the over-obligation wvere 80 faulty that paper trails sand other documentations
L vere often non~existent and reconstruction of many records was impossible. It
is 1mportant to bear in mind that when we came to EEOC there were no sccounts
10 the standsrd sense.” What was required was bssic: the establishment of 4
sccounts, the opening of books, in short the xnxtuuon of the basic mechsnics
of an accounting system. It vas clesr that this would require & herculean
effort that needed the support of expert and cooperative staff, and that even
then, many of the books and recqQrds of the agency could never be reconstructed
. because ths.@mm;umjn_non-mnenn or lost _ -

”

-

Given the unusually severe accounting problems ip the agency, financial
nansgement stsaff gave,priority attention to preventing another over-obligation.
This could not be done entirely through normal sccounting procedures because
these had to be formulsted and institutionalized. Thus, preventing
over—obligation &equu’ed fund control by financial management staff themaselves
through the Management Accountability System, pending the arduous task of
cresting Sound sccounting practicea. Contrary to GAO implications, the '
nansgers involved gave a great desl of time and attention to fund control and R
were held fully sccountable by specific performange indicators in their N
msnsgenent plana. In fact despite the difficulties oxpérienced in improvibg
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.accounting prsctices, no over-obligstion occurred, aa GAO noted. This was
because the performance goals of the managers iavolved 1ncluded the -

preparstion of wmonthly atatus-of-appropriations reports snd Other hudgetary
analyses. These reporta detailed the finsggial atatus of vsrious

appropriations and prevented over obligation.
A3

] Meanvhile, 1t vas necel‘nry to begin to create an gccountinz .ayuen,
X 1ncluding monthly ledgers and the like, while the same stsff was involved 1o
F. the nanagement, budget, and financisl aspecta of putting in place three new

case processing systena, & passive headquarters and £ield reorganization of the
entire sgency, sno agency.vide management system, s nev field structure, an
objective system for chgosing a new complement of f£ield mansgers, and over 1200

N nev staff. To begin the process of systematizing financisl mattera, staff had
to find a way to computerize the accounting systenm. Before -our administration .
the Cowmission hsd been slerted to the need to computerize its records by the

R over-obligation problem. But ss of the time we arrived, the development of

computer cspability was languishjng for lack of {o-house capahisity. Therefore 4.
_EEOC contracted with an outside vendor and the tpuputerizea stehevas
installed. GAO noted thst this system appeared to he effect ly designed to
control funda. Actually there was regular and thorough going contact betveen
EEOC and GAO as the system was 1natalleds .

The GAO found, hovever, that staf¢ fsi1led to maintain and operate the
system pioperly. Thia is the essential .root of the problem of financial .
sccountability. aseidentified by GAO. - e .

’i : Yet GAO makes no mention of the reasona the aystes was not heing operated
properly, although 1t was 1nformed of severe personnel problems in the 4
applicable unaits predating both our administration and the old over-obligation
problens; and GAO vas 1nformed of vigoroua attempts hy the financial msnagement
staff to deal vith these problems within civil .service regulstiona.

Particularly 1o light of the GAO findgng that the system wsa not heibg operated

v properly the omission even of pention of severe peraonnel prohlema which

Dsnsgement was pursuing 18 1nexplicable. If the point was to isolate the

csuaes of continuing problems, to evfluate management's response and

in1tiatives, and to suggest the relevant corrective action, the personnel

€actor that lay at the root of the problem could not be omitted. I do not

suggest that GAO should bave involved itself in the detdils of personnel

probiens, but 1o Iight of irs owofsndrug of -improper- operation,it-seems.clear

that the issue could not properly be avoided. .

1}

.
-

. o Beyond t>hu, the omission of any mention df personnel factora in the

T9port eapfot he excused, particularly because GAO chose to interview' snd rely PO
on i1nformation provided by enployees being disciplined for failures aasociated
with the GAO findinga. It folloved that GAO was obligated to at least speak

. also with the management staff involved. Bere I do not suggest that GAO ahould
bave tried to evaluate the underlying Personnel problems, What I do auggeat is -
that ss to the iasuea involved 1n the report, it was wrong to exclude the
reaponaihle mansgement staff while relyitg 1o part on the staff they were

' disciplining 1n an attempt \g{correcr_ the problems GAO cited.
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The finsncisl sanagement staff had found the key staff upon whon they had
to rely—-the responsible supervisory employees in the unit--to be unresponsive )
to trsining snd to sttempta to get them to operate the nevw financisl systems
properly and that this staff wss unequsl to the large task of creating sound
records in s timely fsshion. But nansgement staff did not simply decide to
live with these problems, ss is s0 often thé csae with federsi mansgers.

*Instesd they chsllenged the employees involved to produce as expected and

initiated the applicable disciplinary prdceedings when those etforrs fsiled, in N
turn, ss 80 often occurs, they were themselves challenged over and over sgsin 1
in the grievance processes svailable to federsi employees. Many hours of

Danagepent time were spent trying to resolve these problems through the

applicsble disciplinary proceedings, sction stsff believed was the only

responsible course for turning the system sround permanently. "The diffaculty '
involved 1n removing even the most culpsble federsl employees is too well known
to require discussion here. Nevertheless, atsff sought to remove the
sccounting officer. The time involved im collecting documentation snd in the
proceedings themselves wvaa of such a duration that the agency decision vas not
rendered until sfter the change of administrstion snd sfter I had lett the
agency. Foxr ressons unknown to me, the sccounting officer waa moved to the s
Office of Audit, rather thsn removed, ss the staff had originally sought.
Other supervisors had been subject to suspension or been invoived in a series
of grievances sll the while that management was trying to improve staff
perfornsnce throughout the unit. - : R

I do not suggest thst the mansgers involved or that top mansgement sre
sbsolved of responsibility even when there sre endemic and longstanding
personnel barriers to the schievement of agency objectives. I do maintain, -
hovever, that failure to note firat the existence of problems strongly relsted

*™ 4+ _to GAO findings, then,vhat actions had been taken to deal vith them, and
finslly, 1f sppiopriaté, what further actions might be néeded was s disservice
to the sgency and especially to the new ndmxnutnnon. Since the nttennon of
the nev administrstors had been called omly to operationsl problems, they
lacked guxdnnce from the report, even in genersl terms, to know that corrective s
action in the personnel ares might be'ﬁeeded.

Finslly it is. impossible for someone ss far removed as I vas from the
level of fine detsil imvolved in the GAQ report to comment fully. I do mot of
course have sccess to the spplicsble documents, nor to comprehemsive written
responses from the atsff that had respogsibility for finsncisl matters» [
Nevertheless 1 have spoken with some of staff involved and received some

. written information from them. I think it would be umeful to,commént on a few
of the significant issues rsised vhere detsiled recoyds may not be essentisl in
order to respond. ' . i

In October 1979 EROC establiahed the.firat fund control regomcilistion
system the agency ever had. However with s massive field reorganization and
many nev employees in the field who had mever had~financial respomsibiiity
before, it would have taken more than the year or s0 involved vhen GAO came ™
into the agency for the system to be fully opentioml.‘ ‘}'hu vas especislly
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) the case given the nature of the task~-literally to construct and reconatruct
- sgency financial records for the firat time and to train, snd sccuatom many new
field employees to new sccounting procedures sll the vhile there wvere severe |
personnel difficulties 1n key hesdquarters positiona that would neceasarily
take time to correct under civil service regulstiona. \

L4
Thus the financial msnsgement ataff 1novolved felt forced into what \
amounted to s trade off-—to either produce timely reporta or wait for montns to
correct the error rate. It vaa clesr that staff problems prevented both from
occurring at the sane time. Management ataff chosy to attempt timely reports
a0 that the Commission would know the atatus of the sums 1n the sppropriation
and thus avoid sny possibility of over—obligstion. :

»

1 asked the staff involved about whether consideration had been given to
hiring additional staff. Clesrly finsncial management staff was strained by
the rapid growth of the agency-=a 502 increase, including 700 new Title VII
poaitiona and 500 positions tranaferred vith the new jurisdictiona. None of
the Title.VII poaitions Vere asaigned to the financial officg, becsuse OMB,
following congreasionsl concern that ataff be used on the direct workload
problens of the agency, indicated that the new positiona were to be used in the
field. And of the 500 positions tranaferred with the new jurisdictions only 11
vere designated by trsnaferring agencies as asupport positionsa and only 2 as
finsncial management positiona. When these positions became vacant, they vere
used to f1ll an uyrgent need in the age enforcement staff, where complaints
doubled in the firat year at EEOC, Hovever{ temporary staff\was hired to work
on a task force basia., Unfortunatelys becauae of continuing personnel problems
-with permanent staff, cooperation between the temporary and permsnent ataff
could not be-schieved. Still management ataff did not give up op trying to

’ correct the staff*problenafthey had 1dentified among permanent ataff. But
these could not be clearedsup fast enough to have the neceasary operational
effect. o, .

This can be seen, for example, in the huge incresse in rejected error

‘ transactions (from 360 to 4130) noted by GAO that began-at the time of the
change in adminiatration and continued until July 1981. Staff indicates it
loat the suthority to get the required work produced even as well as betqre

during thia period vhen the disciplinary action for removal was being protessed

.and especially‘after transfer rather than removal resulted in one caase. [+3 1))

wrongly implies that the increase in the error rate vas partly s result of

management decision to shift coding responaibilities to field officers on

/

10  GAO lesves the impression that the finsncial management

§taff vas responsible for about $377 millioa during the ladt
three fiacal years. (Jd. st 1) But actual management of s

much smaller smount was iovolved-—under $25 nillion-~besgguse

807 of the sgenoy's budget goes for mandatpry and
nondiscretidnary costs paysble by GSA (sslaries, reat, .
etc. ). . .
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October 1, 1979. This could not have been the csuse inasnuch ‘r the shifts
‘ogcurred over s yesr before the number of rejected transsctions zan to grow
precipitously.

Finally st the besaring a point was made of the poasibility Sf legaily
improper action by & member of the finawcisl mansgement staff. Since he was
never intervieved by GAO 1t seems only faiz indicate his view of the,
transaction. While GAO notes that seversl million dollars in manual (
sdjustoents were made 1n preparing yesr—end finsncisl reports for fiscal years
1980 and 1981, the only specifica that were providea were for 1981 after I left
the C s3ion. As to that, GAO rsises the possibility of s .:ongful sct by s
s erson who certified a year—end report that were incorrect. GAQ tslked
0 subordinates sbout this matter, but never spoke to the person iavolved. !
.7 When I inquired of bin concerning the circumstsnces I learned that the staff
menber vas trying to conform to Treasury regulations regarding timlineas, .
believed he should report known obligations, and understood that the sign-off
figure could be sdjusted later,™Nn sccordsnce with normal government practice.
Apparently Tressury regulations require that year-end reporta be submitted by
October 20 (with 2-3 wveeks leeway), The ataff member believed 1t was important
to get the information to OMB in a timelysfashion becsude it is necessary for
R the President's budget. Since some unreported obligations neceassrily come in
sfter’ an ugen\' closes its bookas, unreported obligations for prior fiscal yesrs
are reported on s monthly basis in the agency's budget execution report. The
az0unt 1ovolved here repreaented late billing (at the end of the fiscal year)
18 additionsl® charges by GSA and the Post Office for rent, phones, snd postasge. ¢
Rather than submit & report that did not reflect these koown obligstions, the
staff peraon subnitted s "miscellaneous obligating document.” The staff pember
believes he followed common and suthorized govermment practice. In any case,
it aeens clear that he scted 1n good faith and not venally asa inplied at the
. bearing. .

Despite strong and energetic efforts by an able snd determined finsncisl .
managenent teaxm some of EEOC's longstanding, intractable sccounting problemg®
rensine d continue today. They csnnot be resolved if evalustors engage in s
steady kvoidance of ome of the moat important asapects of the problem.

Management Accountabilaty. The EEOC's dramatic reduction in backlog and
¢ time to proceas charges was not slone the result of new and atreamlined case
. proccasing aystems snd techniques. For the new systems to yield results, a

rigorous aystem of mansgement sccountsbility had to b¥ built from the ground

up. The Managemenf Accountsbility System (MAS) was estsblished and mansgement

plans vere set up for esch hesdquarters and field office. MAS 1s & "design for

relating all of the components of 5ood nansgement” snd 18 '"based on . . . two

®ssential mansgement principles," Damely nanagement goals or objectives and

mansger sccountsbility. (EEQC FY '80/81 Management Plan/Budget Guidance). J . !
Managenent Plans contsined bodh qualitative and quantitstive performance-goals

for all the critical elements of the vork of the office snd were incorporated

10to each mansger's performance appraisal so that be or she could be held

sccountsble and sppraised accordingly. 1In its atudy, Mpoagement Initasgives .
and EROC's Improved Productavitv, OPM described EEOC's management plans and:
. '. £ . S
) ‘ . 1
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* theiy relstiduship to the improvements OPM found io case processing st the
* Comamission: .

The management plap ia built around three nmajor elements,
i.e., perforiance indicstors, mansgement improvement =
projects, and s ststement of critical issues, The plan is
divided into ten program units (such as intake, .

a2 fact~finding) that parsllel both the case processing syatens
4 and the functional atructure of each office. What this »
’ teans is thst msnsgement and sgeountsbility are logically .
tied in with the adpinistrative and the functional structure -
. of an office. (Emphasis in the origical) (OPM Rept. No. 1,

Jan. 1981, p. 7).

N

Thus at the time I'left the Commisaion in.early, 1981 ita Hanagement
Accountability System vas azong its atrongeat festures. Yet by the time Mr.
Thouas arrived almost a.yesr and s half later, he clsimed in his testimony that
there was "an overriding lsck of strong nanagement accountsbility throughout
\ the Commission," which he concluded vas becacae "tlie wvhole focus has been on
5 peeting quantitative goals.”, (DLR, 4/9/81, p. E-2) He reported "little

enphaais on‘the qualiry of fork produced . . . the managerial capabiiity of
supervisors, or the responsiveness of staff to policy direction.” (1d.) This
deacription iz so st variance with documented thenges in mansgement
sccountability sfter 1977, éspecially the imtroduction of quality performance
* indicators, that I am left to believe either that they were dismantled or
veskened during the sixteen mouths the Coumission wss yithout s permanent chair
or that Mr. Tbomss had not had time to familiarize bimself with the details of -
the Management Accountability System (MAS), inciuding its strong and expl 1cie
. quality controls. ‘Gwen/the timing of the June heariug, the latter is ‘probably
the case. y 4

[

To be sure EEOC Management Accountability Plans had stygng numerical
objectives as well. These vere not sbstract or inflexible but were drawn from
actual EEOC experience and were slvays subject to change if erronedusly aet too
bigh, if conditiona changed, or if other legitimate reasons were offered for
failing to meet them, Goveroment has only: lately come to underatand the
iMportance of quantitstive measures, although many private busineases,
discipkined by survival needs and profit margin considerations, could not
aucceed without them. Moreover, the Civil Service Reform Act of 1978 v
contemplates just auch numerical productivity measures. In its report on EEdC,
OPM reported ‘thst "slmoat every feature of EJOC'a agement reform can be
found in the Civil Service Reform Act of 1978." (OFH Rept. ¥o. 1, PP 13-14)
The desire to avoid the rigor inherent in numerical indicators is °
understandable.” But this inevitably leads to reduced managenent accountability
+  in an agency like EEOC, with the necessity to move layge numbers of caaes in 8

vorklosd mandated by statute and thus largely out:iﬁlgenqy contgol, exceet
A through numerical mansgement sccountability. 5 .

L

R But Mr. Thoszaa is simply vrong that there were not slso strong quality
gontrola. So importsat vas quality comtrol to the success of the agency

> ’ " :
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reforms that ve guublinhed sn office of Operstions Evslustion separate from
the regulsr gudit office in order to provide cmore regularizea qualitstive
- uansgezent sccountsbility snd to involve mansgers themselves in self-initisted
. nansgenent improvement and self-sudits. OPM reported that this office
! “conducts snnual on-site reviews to evaluate operationsl conp?nce wn field

\

offices snd effectiveness of.the charge processing systems.” /(1d. at 7) -
Horeover the OPM evslustiop of EROC included s section entitled "Quality
Assurance” vhere it reported that the EEOC ; P ¢

]

- conducts gudit$ of ssmpled cases‘processed in the field

offices. d it expects the field to condyct’ "self-sgudits"
) once in Ao months on s sappling of cases processed by
. . staff. Jn fact the rapid charge processing systems seem to !
ilt-2n quality sssurance in thst collective reviews
stic cases sre conducted by the Mansgement Review .
groups .\. . , or by s supervisor with sn Equsl Employment
Specialiat who handles s difficult case. (Id. st 9)

4 ! N L
e ' The performance elements of msnagement plans sll contained qualitative

nessures. For example the quslity of investigstion was indicated by s review
of case’ files snd the sctusl,observing of .complainant interviews, of
fnc:-finding conferences, and of net,;:‘lement discussions. Moreover performance
plans included such quslitative evaluationa of mansgement sbirity ss
communication with staff, trsining of supervisors snd accomplishment of
improvement projects for.problems that srose in the office, Finally, there
vere the gelf assessment audits designed by the Office of Operations Evslustion
snd recognized in the OPH report (Id. at 9). The self-sudits were excluai ely
quslity sudits since the Management Information System provided the neceliry
information for self analysis in meeting quantitstive gogls. And self-sudits
vere 83 important msnsgement tool for use by the director and his own .
supervisory stsff in the periods between the more extensive annusl sudits by
°the Office of Operstions Evalustion.

*

“~ # The asuggestion that quality control requires the sacrifice of quastitstive
messures is inaccurate. Inprovements in nanagement st the EEOC vere atrongly
related to the design and installstion of a computerizea, conplyint tracking
informstion system stressing quantitstive goals that was yelcomed by line
. / manpgers and was & major contribution tp the overall imp¥ement of agency L
‘ vork. When we came to REOC there were three different and unrelsged ayatems J
for tracking and reporting information, pone of them sccurate. ﬁ reported .
that EEOG had achieved an "important breskthrough "in" rapid ‘i sccurate .
- reporting by field offices on worklosd snd performances.” (Manh. Memo, p. 1) » .

. s

Its evsluation explaina the functional importsnce of quantitatiwe measures:

’
+ With program dsts recelved on a 'daily basis and Teports
\preptrcd monthly, theJcentral office has s current overview .
of progreas and problems sand can tske timely actfon. If an- “
office pxperiencea a2 significsnt increaae i1n new charges, it
nay be di}_-ected to shift -staff resources from resolving -
chsrges in th&® batklog to factfinding, 1In order to naintain
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the overall agency gosl for reduction in backlog, some of
the office’s backlog may then be distributed smong other
offices. If snalysis indicstes that sn office is not
meeting established time frames for fsctfinding or continued
vinvestigation, resources may be altifted to the lsgging sres,
or s team of senior staff may be asked to make specific
recomendstions for improvement. If snslysis indicstes that
the proportion of chsrges resolved during fsctfinding is
significantly less thsn the agency norm, it may be directed
to strengthen its efforts to schieve resolution st the

factfinding stage.

EE0C's rapid charge processing system

has made the difference in turning sround a csse load that >

wvss 10 deep trouble.

(1d.)
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Becsuse EEOC 15 sn eapecislly difficult sgency to msnage,we found thst thé
nost rigorous msnagenent tools were essential for success. EEOC staff
performed superbly vhen top mansgement made it clesr it believed that managers
snd stsff could meet high quantitative and qualitative objectives set in
consultation with line mansgers themselves, EEOC reports on case processing
show that these high standsrds continue to be met in critical sress. I know
that the Committee snd the Commission will be atriving to maintain and
strengthen Commission efforts. May I wish you every success.

Sincerely yours,

ClraraH Fenfor—

Elesnor Holmes Norton

ENH/1td ) '

. Senator NickLEs. The committee will be adjourned.
[Whereupon, at 10:56 a.m., the committee recessed, to reconvene
at the call of the Chair.] ’ *
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