. . . DOCUMENT RESUME' _

ED 227 685 ) . _ FL 013 550
AUTHOR -Ochoa, Alberto M. . )
. TITLE Equal;ty of Educational-Opportunity for National
' . Origin Minority Students.
" PUB " DATE Jan 83
NOTE 28py Paper presented at the Annual California
Association of Bilingual Education Conference L8th,
) Anaheim, CA, 1982).
PUB TYPE Viewpoints (120) -- Speeches/Conference Papers (150)
EDRS PRICE MF0l Plus Postage. PC Not Available from EDRS. .
DESCRIPTORS Civil Rights; Compliance (Legal); Court Litigation;

Educational Legislation; Educat1ona1 Opportun1t1es' o

*Equal Education; Laws; *Limited English Speaking; ) T

*Minority Groups ‘
—"IDENTIFIERS California

~ ABSTRACT ‘ . ‘

The legal bases of federal and state reguirements for

address1ng the linguistic and academic needs of national origin )
minority students are reviewed, A national origin m1nor1ty student is
defined as one whose home language is other thgn Engl1sh and who is ~
not performing up to district standards of proficiency. The legal
milestone leading to requirement of educational services for minority
students, the educational issues raised by the Lau v. Nichols
decision, the minimum educational services for m1nor1t1es required
under the Lau remedies, issues raised in regard to m;norxty
educational rights over the past 7 years, and California statutes
supportzng the educational needs of minority students are discussed.

« In conclusxon, the law requires equal1ty of educational opportunity
for minority students, but the operaticn of this pr1nc1p1e and
compliance with .the law have been .addressed only within the last §
years. (RW)

»

T s v e e Mt raarema-

***********************************************************************

* Reproductions supplied by EDRS are the best that can be macde *
*

from the original document. *
RRRRRRRRRERRRRARRRRRRRRARRRRRRRARRRRRRRRRRRARRARRRRRRARRRRRRRRRRARR AR AR SRR R




’

-
'
‘0 .
.-N .
e
o
=
L

>

“PERMISSION TO REPRODUCE THIS
MATERIAL IN MICROFICHE ONLY
HAS BEEN GRANTED BY

Ochoa _

EQUALITY OF EDUCATIONAL OPPORTUNITY FOR
NATIONAL ORIGIN MINORITY STUDENTS

by

Dr. Alberto M. Ochoa
College of Education
San Diego State University

Presented

California Association of Bilingual Education Conference
Anaheim, California

January 1983

U.S. DEPANTMENT OF EDUCATION
NATIONAL INSTITUTE OF EDUCATION

-~

. EDUCATIONAL RESOURCES INFORMATION

TO THE EDUCATIONAL RESOURCES
INFORMATION CENTER (ERIC)."

x This document has been reproduced as
"recetved from tho person of olganization
~

Minor changes have been made to 'mptove
teproduction quaity ~ T -

@ Pomnts of view or opiudns stated in this doce
ment do not necessanly represent oanaI‘NIE
v




Equality of Educational Opportunity
for National Origin Minority Students
Since the nineteenth centﬁry to the present America s democratic
ideology has sought a means of providing equal opportunity for everyone.
"Equality of opportunity” means that all members of society are given
equél'chances to enter any occupation or social cless. Within this
perspective, education has often been viewed as the means of assuring
"that all members of society can begiﬂ at the same 8tarting 1ine1,
However, for a student whose dominant‘lénguage proficiency is other
than Engiishi the'school curricula often offers the student a schooling
enviromment that does not récogniz; his/her learning competence and
potential.
As a nation concerned with equal®educational opportunity for all
students, one can trace the initial operationalization of this concept

to the Brown v. Board of Education Supreme Court decision of 1954, only

-

3

twenty-nine years ago. With respect to national origin minority students,
our nation began to_rggpond to their linguistic and academic rights with
the passage of the Civil Rights Act of 1964, only nineteen yéars ago.
Nevertheless, word reached school diétricts as to their responsibility

to thése children through the HEW May 25 Mbmérgndum in 1970, only thirteen
years ago.

In their recent publicatibn, "With All Deligerate Speed: 1954-1977",
the U.S. Commission on Civil Rights appeals to those in positions of »
responsibility to make a commitment to the operationalization of equal '
"educational opportunity for ail"étﬁéénﬁé;‘"Tﬁé*U?S;‘Cbmmission“on Civil

Rights states? » ‘
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There is no middle ground. Either we are for
desegregation and a system of education that
provides equality of opportunity, or we are
for a system of education that makes a mockery
of our Constitution.

Introduction

The purpose of this paper is to provide the reader with an overview
of the legal bases that have led to federal and state eductional re-~
quirements for addressing‘the linguistic and academic needs of nattonal
origin minority (NOM) students. Five questions will be discussed:

~What are the main legal milestones that have served as the

legal base requiring educational services to NOM students
who are limited English prcficient (LEP) and/or are under-
achieving? .

-What educational issues are raised by the Lau v. Nichols
Supreme Court Decision of 19742

-What are the minimum educational services that should be
provided to NOM students under the spirit of the Lau Task Force
Remedies?

-What are some of the major legal and educational issues that
have been raised in the last seven years' with regard to the
educitional rights of NOM students?

-What -tate of California educational statutes support the
spirit of the Civil Rights Act of 1964, the Lau v. Nichols
Supreme Court decision and the educational needs of NOM
students? n

Before addressing the first question, an operational definition of a
"national origin minority (Lau) student"” is appropriate:

A NOM student is one whose home language is other than
English, regardless of the language spoken by the student,

-~ and vho is not performing conceptually and linguistically
at a level equal to or better than the district standards
of proficiency.

What are the main legal milestones that have served as the legal basis
for addressing the. educational needs of national origin minority (Lau)
students?

Five specific historical milestones are fundamental:

-




°The 14th Amendment of the U.S. Comstitution

*Plessy v. Ferguson Supreme Court Decision of 1896

°Brown v. Board of Education Supreme Court Decison of 1954

°Civil Rights Act of 1964

°Department of HEW May 25, 1970 Memorandum to school
districts in the nation

]

The concept of equal educational opportunity for language minority

children, with bilingual/bicultural education as the primary educational

response, has evolvo;\frum a series of judicial, legislative and adminds~

trative rulings that can bé traced to the U.S. Constitution. The following‘

overview traces the main historical milestones that serve as the legal
bases for‘school districts to address the needs of NOM students.

The initial impetus for the equal educational opportunity concept can
be found in the Fourteenth Amendment of the U.S. Constitution. The l4th
Amendement was adopted in 1868. It was one of three civil war anendments3
drafted by Congress to ensure- the permanence of tne Civil Righto Act Jf

1866, by placing it beyond the reach of Presidential, Congressional, or

-

Supreme Court interference.
°The 13th abolished slavery in the United States (1865)

°The 15th guaranteed the right to vote to all citizens
regardless of "race, color, or previous condition of
servitude.” "

Section one of the l4th Amendment provides the following:

All persons borm or naturalized in the United States and
subject to the jurisdiction thereof, are citizeas of the
United States and of the State wherein they resicde. No

State shall maKe or enforce any law %.. ich shall abridge the
privileges or immunities of citizens of the United States;
nor shall any State deprive any person of 1life, liberty or
property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.




Specifically the l4th Anendment (1868):

| N 1. Proteé;s the privileges and immunities of all citizens.
2. Provides equal protection under the law.
- 3. Gives Congress the bower to enforce by legislation.

4. Establishes the principle of equal opportunity.

However, between 1868 and 1896, the courts of the nation struggled
to define the. application of the “equal'pfbtection" clause of the l4th
Amendmentf'while Southern States énacted the Black Codes that restricted the
newly gained freedom of ex-slaves. It was not until 1896 that the Supreme

<Court issued a_decision in Plessy v. Ferguson.4 This decision advanced

the concept of equal opportunity as'meaning "separate but equal.”
Plessy.was a challenge by a Black man to a Lousiana statute
which required Blacks and Whites to sit in Separate cars or
trains. The statute was attacked on the grounds that it
conflicted with the l4th Amendment equal protection of the
laws and due process provisions. The Court, however, inter-
terpreted the equal protection clause as requiring the enfor-
cement of absolute equality of the races before the law~-not
as requiring the abolition of distinctions based upon color
or to enforce social, as distinguished from political equality.d
Thus, thirty-one years after slavery was abolished the Supreme
Court uphelq tﬁe constitutionality of the segregation of the races and
established the “separate but equal” doctrine with regards to the concept
of equal opportunity. 1Iwo separate societies-—one black, one white was
sanétioned by the Supreme Court. The “separate but equal doctrine™ emerged
in "Jim Crow" laws across the South. Laws were enacted that required the
geparation of people of color and whites in almost every realm of life: in
schools, housing, jobs, public accomodations, cementeries, hospitals, and

labor unions. In the 1940's in California, as challenged by the court case

in Mendez v. Westminster, school districts segregated Hispanic children

'y -

solely on the basis of their national origin and 1anguage.5




By 1940, the issue of what constitutes segregation of the races is
quite clear. The courts in a number of cases declare that any person of
color other than white belonged to the colored race.’

-

It was not until the Brown v. Board of Education of Topeka, Kansas

court case of 19548 that the Supreme Court of our nation overruled all its
earlier “separate but equal” decisions, concluding that in the field of
education the "separate but equal” doctrine had no place. Hence the Brown

v. Board of Educatioo decision accomplished the following:

| Struck down the "separate but equal” doctrine.

2. Declated the separation of Black and White students to
be uoconstitutional. .

3. Ordered desegregation of schools with ”deliberate speed-"

’ 4, Established the principle of equal educational -opportunity.

Ten years elapsed before the U.S. Congress legislated the Civil

'‘Rights Act of 1964 in rcsponse to Brown v. Board of Education. Title

VI of the Civil Rights Act of 1964 de&lared:

No person in the United States shall, on the ground of race,
.color, or national origin, be excluded from participation in,
be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial.
assistance.

In addition, the provisions of Section 601 of the Civil Rights Act
of 1964 called for the U.S. federal government to:9

1. Forbid discrimination on account of race, color, or’national
origin in any federally funded activity.

2. Authorize the Department of HEW to apply compliance
procedures and.to review and withhold funds.
3. Authorize the Department of Justice to sue in
federal court to secure the desegregation of public
facilities.
4. Establish the principle of equal opporfunity f6r ~ -~ -
national origin minority groups.

[ER
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! Six more years went by before the U.S. Department of Education sent
|

a memorandum to school districts with more than five percent national
g

- minority children. The May 25, 1970 MemorandumlO specified how Title VI

of the Civil Rights Act of 1964 applied to national origin minority

students. The memo declared:

The memo further stated the intent of affirmative steps to be

Where inability to speak and understand the English language

excludes national origin minority group children from effectdive

participation in the educational program offered by a school
district, the district must take affirmative steps to rectify
the language deficiency in order to open its instructional
program to these students. .

-

.

taken by school districts:

Any ability grouping or tracking system employed by the school

system to deal with the special language skill needs of national

origin minority group children must be designed to meet such

language skill needs as soon as possible and must not operate as

an educaticnal dead-end or permanent track.

The HEW Memorandum provides for the following:

1,

2.

3.

4.

Affirms the application of the Civil Rights Act of 1964
to language minority children.

Identifies three main areas of concern:’

a. unequal access to participation in school programs
because of language,

b. segregation by tracking, ability grouping and assignment
to Special Education and, '

c. the exclusion of parents from school information.

Instructs the U.S. Office for Civil Rights to implement review
and compliance procedures.

Establishes the principle of equal educational opportunity
for language minority children.

What are.the educational issues raised by the Lau v. Nichols

- .Supreme .Court decision of 19747

A brief overview of the Lau v, Nicholsll case and issues follows:l2




. basis.

M

On March 25, 1970, thirteen non-English speaking Chinese
American students filed suit in the Federal District Court in
San Francisco against the San Francisco Board of Education,
whose president happened to be Alan Nichols, on behalf of
nearly 3,000 Chinese~speaking studerts. Their class-action .
suit, Lau v. Nichola, alleged that Chinese-speaking children
were being denied, their rights to an education because they
were unable to comprehend or speak the English language in
which their classes were taught. The Chinese American com~
munity argued that by denying their children special instruc-
tion, the school district was not only violating their rights
to an education and to equal educational opportunities as
guaranteed by the State of California and by Federal and
State legislation but the school district was also “"dooming
these children to .ecome dropouts and to join the rolls of the
wnemployed .” '

rd

In their complaint, the non English-speaking Chinese Aqerican students
raised two é&ﬁcatipnal issues: first, must the San Francisco Unified School
District (SFUSD) be required to provide limited English proficient (LEP).stui"‘
dents with English‘as a Second Language instruction; ‘and be¢ond, whether it
must provide conten£ ihst;uction in the basic skill areas in the té;get lan-
guage of the students. The SFUSD argued that its sole responsibility to any
child was equal access to the resources provided to all children on the same

In 1970, the Federal Court agreed with the school district and denied
the non-English speaking children any relief. In 1972, the case was appealed
in the U.S. Court of Appeals for the Ninth Circuit éourt. Again the Appellate
Court expressed sympathy for the plight of the students,' but concluded that
rights to equal educational opportunites had been satisfied through the equal

access perspective., The Federal Court findings ruled that the SFUSD had no

legal duty to rectify this unhappy situation.

Faced with the devastating appellate court decision, the Chinese speaking

children petitioned the U.S. Supreme Court: to take their case and reverse the

Appellate Court. On June 13, 1973, the U.S. Supreme Court granted the petition

L aack. ot




to hegr the case; and oral arguments were| heard on December 10, 1973.

On January 21, 1974, the Supreme Court issued its' unanimous decision
rébersing the Appellate Court opinion. Relying tn Title VI of the Civil
Rights Act of 1964, the Supreme Court ruled that the failure of any school
system to provide English language instruction to its non-English speaking
students constitutes a deniai of "a meaningful opportunity to participate
in th;'équal treatment of unequals,” and refuting directly the position
and language of the lower courts, the Supreme Court declggedt ‘ -

:  There is no equality of treatment merely by providing
students with the same facilities, textbooks, teachers,
and curriculum; for students who do not understand English
are effectively foreclosed from any meaningful education.

The unanimous decision by a court well-known for its relative judicial
conservatism in matters related to educatio& and civil rights is extremely
significant., Firs’i:, it emphasizes loudly and clearly that t:hé court in Lau .
was not concerned with the intentions or motivations of the school district.
Regardless of how much good faith a school district might be exercising in
trylng to meet the problem, the only relevant factor is whether the child

receives a “"meaningful” and "comprehensible” education and “"effective partici-

pation in the educational program:" Thus, under the Lau v. Nichols decision,

the highest court of our nation:

1, Determined a denial of equal educational opportunity under
the Civil Rights Act of 1964. )

2. Affirmed the authority of the Department of HEW to enforce
the Civi}, Rights Act of 1964.

3, Affirmed the validity of the May 25th Memorandum, extending
the Civil Rights Act to language-minority children.

4., Affirmed the authority of the Department of HEW to
require affirmative remedial efforts to give
special attention to linguistically distinct children.

In response to the Lau decision, the U.S. Office for Civil Rights issued

10




in July 1975, a set of guidelines for schools to follow in order to attain
ng.compiiance. The guidelines became known as the "Task Force -Findings
Specifiying Remedies Available for -Eliminating Past Educational Praéti;e;
Ruled Unlawful Under Lau v. Nichols." Between July 1975 through 1981, the

guidelines also refered to as the Lau Task Force Remedies served as:

1. Interpretive federal guidelines by which the Office for
Civil Rights conducts compliance reviews.

. © 2. Specifications for minimal compliance requirements. that may

b% used to develop and implement Lau compliance plans.

3. Educational minimal expectations for districts, should they
desire to develop and implement guidelines that are equal
to or better than-the Lau Remedies.

&

What are the minimum educational services that should be provided
to NOM students under the spirit of the Lav lask Force Remedies?

In response to Title VI of the Civil Rights Act 6f 1964, and the principle
of equal educational opportunity for']aqguage minority children, the Lau guide-
lines called for the following steps be taken by school districls:

1. Ascertain which of their students have a language
other than English;

2. Ascertain the language proficiency and abilities of
their students;

3. Ascertain the achievement characteristics of their students;

&4, Match an educational program to the characteristics of the
students.

5. Implement an instruct¥onal program that provides for
proficiency in the English language and maintains students'
academic achievement at least at the district's standard of
proficiency.

6. Provide certificated instructional personnel who are
linguistically and culturally familiar with the background
of the students to be served.

7. Provide information to parents on the instructional needs °
of their children, in a language they understand.

11




8. Assess the on~-going implemeﬁtation'of the iﬁstructional
services provided to language minority students for sound
- management and effectiveness of services.

In addition,_hé school districts develop comprehensive educational
plans to meet the needs of limited English proficient students, major efrorts
need to be made in assessing available resources including time, gtaff,
money, space, and curriculum, and in the systematic acquisitio;, redirection,
adaptation, and utilization of these'%ésources to meet. the objectives of the -
district plan. -
What are sgme of the ﬁajor legglland=educational issues that have been

raised in the last seven years with regard to the educational rights of
language minority/NOM students?

The following eleven issues have emerged in the last seven years as

school districts began to address the spirit of the Lau v. Nichols Supreme )

Court decision throughout the nation:

1. What is the responsibility of States in the nation with respect
to the educational needs of language minority students? ‘

2. What is the responsibility of school districts for effective
instructional programs for language minorities?

3. What guidelines should school districts use when facing decreased

enrollment but with an increasing need for certificated personnel |
who can addrass the linguistic and academic needs of NOM students?

4. Should the instructional program for the limited English proficient
student use the student's native language for his/her academic
development?

S¢ What is the school district's responsibility for fiscal
allocation and resources to implement Lau instructional
services smpacting NOM students?

6. What is the legal staﬁus of the Lau Task Force Remedies?
7. What is the present position of the U.S. Department of Education under

the Regan administration with respect to evaluating school districts'
services addressing the educational needs of NOM students?

10
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8. What are the responsibilities of school districts in providing educa-
. tional services to undocumented alien children?

9, Can a State be sued in federal court for failure to provide NOM stu-
dents with equal educational opportunity?

10. What is the responsibility of a State in supervising school districts
to ensure educational services for limited English proficient students?

11, Can school officials be subject to monetary damanges if knowingly they
violate the civil rights of students? °

Each of the eleven issues will be treated in the following pages.

1., What is the responsibility of States in the nation with respect to the
educational needs of NOM students?

This issue can be addressed through the examination of the Equal Educa-
tional Opportunity Act of 1974,13 Through the péssage of this Act, Congress
+ included in this legislation provisions under Section 1703 prohibiting a
- €
State from denying equal educational opportunity.
The statute states that:
No state shall deny equal educational opportunity to
¢ an individual on account of his or her race, color,
sex, or national origin, byeeeeses(£f) the failure by
an educational agency to take appropriate action to
overcome language barriers that impede equal parti-
c;pétipn by its students in its instructional programs.
- This sdﬁ%ute (E.E.0.A, Section 1703 £) recognizes the states role
in asguring equal educétional opportunity for national origin minority
students.

2. What is the responsibility of school districts for effective instructional
programs for NOM students?

. In the U.S. District Court of New York, in the case of Rios v. Readl4

in 1977, the court discussed the school district's responsibilities
for the adequacy of instructional programs for NOM students. The court
indicated that unless the district's bilingual program were effective,

a Lau violation would be trdiggered the same as if no program were offered.

11
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Furthermore, the court ruled that "affirmative steps” required under

»
Lau v. Nichols, means an educational program that emphasizes the "importance

of bilingual education in the academic and personal growth of the language
disadvantaged child.” The court in its finding stated:

It is not enough simply to provide a program for lan-

guage disadvantaged children or even to staff the program
with bilingual teachers; rather, the critical question is
whether the program is designed to.assure as much as is
reasonably possible the language deficient child's growth
in the English language. An inadequate program is as
harmful to a child who does not speak English as no program
at all.

3. What guidelineé should school districts use when facing decreased
enrollment but with an increasing need for certificated personnel
who can address the linguistic and academic needs of NOM 'students?

In the U.S. District Court, Eastern District of New York decisioms

of August 22, 1977 and January 10, 1978 in the case of Elis Cintrom, .

et. al., v.‘Brentwood Union Free School District et. al.,15 the court
ordered the district to develop and implement instructional programs '
for Lau students. While the district was never found in noncompliance
with Title VI of the Civil Rights Act, the district was facing decreased
enrollment with an increase of NCM/Lau students. The district was faced
with the issue of what criteria to use to retain certificated personnel
--geniority/tenure or Bducational necessity of its students. In its
finding the court based its decision on the educational necessity of its
students, and requested the district to "expend its best efforts in
hiring sufficiently qualified and experienced personnel to staff” the
bilingual education prbgrams in the district. Thg court also declared:

The goal is instruction by competent bilingual

teachers in the subject matter of the curri-

culum while at the same time teaching non-

English speaking children the English language.

Two opinions issued by the California Attorney General in January

12
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23, 1976 (Opinion No. CV 74-250) and in February 15, 1978 (Opinion No. -

CV 76-37) also support the responsipility of school districts for the
educational needs of NOM students. In his first opinion, the Attorney
General ruled that a school district with a bilingual edacation program

may retain jdnigr employees who have the competency to teach bilingually
and terminate senior employees lacking such competency, pursuant to the
Education Code Section 13447. In his second opinion, the Attorney General's

Opinion reaffirmed his opinion of 1976.

The main issue addressed in both Cintrom v. Biéntwood and the Cali- —
fornia Attorney General's Opinions is the reSponsiﬁility of districts to
employ competent and skilied certificated personnel who can‘implement
effective programs to meet the linguistic and academic needs of its school-
community.

4, Should the instructional program for the limited English proficient student
use the student's native language for his/her academic develogpent?

A number of court decisions, resting upon federal statutes implementing
Title VI of the Civil Rights Act of 1964, the Equal Educational Opportunity
Act of 1974, as well as the Lau Task Force Remedies, have required school
districts to use the student's native language as part of the instructional
program provided to NOM students. The findinés of the following court
cases support bilingual instruction for NOM students:

~United States v. Texas, U.S. Court of Appeals, Fifth Circuit,
342 f. Supp. 24 (EoDo Tex., 1971)0

~Serna v. Portales Municipal Schools, U.S. Court of Appeals,
Tenth Circuit, 49 F. 2nd. 1147 (10th Cir. 1974).

~Aspira v. Board of Education of New York City, U.S. Court of
Appeals, New York, Consent Decree, 72 Cir. 4002 (S.D.N.Y.,
August 29, 1974).

-Morales v. Shannon, U.S. Court of Appeals, Fifth Circuit, 423
U.S. 1034 (1976). <

13
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-Rios v. Read, 480 F. Supp. 14 (E.D. N.Y., 1978).

‘

-U.S. v. Texas; U.S. District Court for the-District of Texas,
Tyler Division, Civil Action No'. 5281 (January 9, 1981).

Thus, the courts have requested that school districts take
affirmative action in the form'of instructional programs to improve
the quality of services brovided to limited English proficient students.
5. What is the éghqol district's responsibility for fiscal allocation

and resources to implement Lau instructional services impacting NOM
students? ' .

Many school districts faced with fiscal constraints due to the
changing characteristics of their school communities--declining student
enrollment, a decrease in state education aid, rising opposition from
local tax payers' resistance to growing school budgets and collective
bargaining~-have sought relief from state and federal statutes requiring
services to NOM students,

With the passage of Proposition 13 in California, Superintendent
of Schools, Dr. Wilson Riles, wrote to the director of the U.S. Office

i
for Civil Rights, Mr. David S. Tatel, asking for relief in the State's
lau Compliance efforts. On July of 1978, Mr. Tatel responded to Dr.
Riles:
Clearly school districts must continue to provide
bilingual education programs to all children
eligible under the Lau Guidelines to receive
such services. Therefore, bilingual teachers
nust be made available in sufficient numbers to
allow the school district to meet its obligations
under-Laus ~While-we-understand- fully the-economic
crunch facing California school districts,:the

absence of funds cannot justify a failure to
comply with Title VI,

In its request for districts' comprehensive Lau educational plans,

the U.S. Office for Civil Rights recommends the re—allocation of A.D.A

14
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(Average Daily Attendance) funds generated by NOM students, over a period

of one to five years, in- a manner that will impact positively on the implemen-

. tation of progroms for NOM Lau studonts. Thus, under the Lau v. Nichols

decision, the re-ajlooation of existing fiscal and program resources is
required. |
6.  What is the legal status of the Lau Task Force Remedies?

A number of school districts in the nation have questioned the U.S.
Office for Ciyi] Rights (OCR) in its enforcement of the Lau Task Force
Remeoies. ghiie the U.S. OCR has presented the Lau Remedies of July 1975
Qé guidelines to be followed ‘for meeting Lau Compliance, districts have
challenged these guidelines. It should be noted, that the‘U.S. CCR non-

compliance letters to school districts do specify to the districts that it

" has the option not to follow the Lau Remedies, the only condition given is

that the district provide educational services equal to or better than

~ those proposed in the Lau Remedies.

In the court case of Northwest Art1ct School District, et. al. v.

Joseph A. Califano, et. al.16 1978, the issue of the Lau Remedies was
%
raised by the State of A]aska. The State argued that the Lau Remedies lacked

the enforcement of the law and would not qevefop a Lau Compliance plan. The
U.S. Dept. of HEW argued the rights of NOM/Lau students to equal educational
opportunity under Title VI of the Civil Rights Act of 1964. In the settlement

agreement the State of Alaska agree to comply with the’ Lau decision and the

U.S. Departmeht of HEN agree to pub]ish the Lau Task Force ‘Remedies in the
Federal Register. On August 5, 1980; the Department of Education published the
Proposed Title VI Bilingual Education (Lau) Rules. " A seventy-five day public

.comment period for citizen input was afforded through six public hearings

across the nation.




With a change in government on November 1980, the present Reagan
administration under 1ﬁS'policy to reduce federal regulations on
February 2, 1981, announced the Qithdrawa] of the proposed bilingual
education policies.
Secretary of Education, Terrel H. Bell in his press release stated:
I take this action for many reasons. The policies’
are harsh, inflexible, burdensome, unworkable and
incredibly costly. The rules are fiercely opposed
. by many, supported by few. All these.are sufficient
. reasons for withdrawing the proposed bilingual
policies. There is no quicker way to kill a civil
rights law than to enforce it with heavyhanded
misdirection and I am sworn to uphold the law, not
to kill it. o
While most of the national newspapers reported the above statement,
the last paragrhph of Secretary Be]l's press release was often not
published., This paragraph declares: \ )
I am committed to civil rights and to all the
responsibilities that go with the job in this
Department. No school administrator should read
anything to the contrary in this action today,
and no school administrator should misread this
action as an invitation to discriminate against
children who face language barriers. The respon=-
sibility of schools to provide equal educational
\ opportunity for all children is recognized and
will be honored by this Department.
It should also be noted fhat at the public hearings, while the ethno-
Tinguistic communities applauded the federal government for. proposing regula-
tions addressing the linguistic and academic needs of LEP students, the same
) : community identified twenty-one major concerns as to the educational soundness_ .
of the proposed four stage procedure for meeting the needs of LEP students.
Given that the proposed Title VI Bilingual Education (Lau) Rules were not
published, since 1981 the U.S.tDépartment of Education has taken a more flexi-

ble role in evaluating school districts' plans to eliminate Title VI Civil
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Rights Act violations resulting from the exclusion of students whose English
is Tihited. | .
7. What is the present position of the U.S. Department of Eduﬁation, under

the Reagan administration, with respect to evaluating school districts'.
services addressing the educational needs of NOM students?

¥
In withdrawing the August 5, 1980, Title VI Notice of Proposed Rule-

making, Secretary Bell emphasized that school districts be giyen latitude

in devising'and implementing special programs of instruction to meet the

needs of LEP npational origin minority students. This new policy approach by

U.S. Department of Education has led to U.S. Office for Civil Rights to use

a three-part test to school districts compliance with the Title VI of the

.Civil Rights Act of 1964, instead of the Lau Task Force Remedies. This three-

part test to determine a school district's obligation in educating language

-minority students is based on the court case of Castaneda v. Pickard.17

-

The first requirement under Castaneda is for school districts to demons-
trate that language minority students are being provfded with programs based on
sound educational theory and principles;

Under Castaneda tng second inquiry would be whether the program practices
actually used by the school system are being implemented effectively with
adequate resources.

A third and fina] area of inquiry under Castaneda, is triggered only upon
a positive finding in the first two areas, is whether the school district has
persisted in maintaining the same appr;ach over time when it is evident that
it is failing. Although the Castaneda court case makes it clear that there is
not an affirmative obligation to implement a bilingual program as such, the
educational.deficits suffered by delaying substantive instruction to language

minority students cannot be ignored. The court stated:

17
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"We understand 1703(f) to impose on educational agencies

not only an obligation to overcome the direct obstacle to
learning which the language barrier itself poses, but also
a duty to provide limited English speaking ability studeats
with assistance in other areas of the curriculum where their
equal participation may be impaired because of deficits in-
curred during participation in an agency's language remedi-
ation program.”

8. What are the responsibilities of school districts in providing educational
services to undocumented alien children? :

On June 15, 1982, the United States Supreme Court in the case of Plyer v.

Doe held that undocumented alien children cannot be denied a free public educa-

.
e

tion because such a denial would violate their constitutional rights of equal
protection. Because Plyer is a decision of the United States Supreme Court,

it is binding on -all school districts in all states. The court case of Plyer

v. Doe argued that the denial of education to some isolated group of children

poses an afront to the Equal Protection Clause of the l4th Amendment. Specifi-
cally, in 1975, the Texas Education Code was amended to bar the use of state
funds for the education of undocumented alien children. Local school digtricts

could either bar undocumentﬁd aliens entirely, or admit them to public school

upon payment of a tuition charge. The Tyler Independent School District imple-

mented the Education Code by requiring undocumented alien children to pay a

tuition charge of $1,000 per year, thus effectively barring them from the schoolA

systemo

The alien children claimed that their exclusion from public school violated

the Supremacy Clause, the Equal Protection Clause, and the Due Process Clause

of the United States Constitution. The Supreme Clause precludes state laws
that interfere with the acomplishment of fedéral objectives. The United States
District Court agreed with the alien children that state efforts to impose

sive federal scheme for immigration and naturalization. Therefore, it held that

18
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the state law was invalid. The Court also held that the Texas School Code
exclusion violated equal protection becuase the discrimination embodied in
the- Taw was not supported by a rational basis.

9. Can a State be sued in federal court for failure to provide NOM
students with equal educational opportunity?

In the State of Texas, a suit was filed in June 1975Jat the request of
the G.I. Forum and the League of United Latin American Citizens. In this
suit, the p]ain;jffs claimed that "Mexican American students were being denied
equal edugationa] opportunities by the State of Texas as required by federal
statutes." The plaintiffs also included charges of violations under the équal
protection clause of the l4th Amendment and Section 1703 (f) and 1703 (b) of
the Equal Educational Opportunities Act of 1974.19

After reviewing the evidence and testimony presented, in the

case of U.S. v. State of Texas, et. al., U.S. District Court, Eastern

District of Texas, Tyler Division, the court findings under Civil
Action No. 5281, signed in January 9, 1981, declared the State of Texas
had demonstrated pervasive, system-wide discriminatioin against_ Mexican
American children in the field of educ&tion.' Ihe judge concluded that:
b eeeessit 1s found that Mexican Americans in Texas
have been subjected to de jure discrimination by the
defendants, the State of lexas and the Texas Education
Agency, in violation of the Equal Protection Clause of
Fourteenth Amendment. Accordingly, the learning diffi-
culties of Mexican American students attributable to
defendants' actions must be redressed, and the remaining
vestiges of past discrimination must be eradicated.

" As part of its finding, the court has requested that the Stafe of Texas
develop a comprehensive plan from K to 12th grade that will provide equal
educational opportunity ?nd the provision of bilingual instruction to all
Mexican American children who are LEP and attend Texas bub]ic schools.

While the U.S. v. State of Texas court decision applies only to Texas and

19

2



the Mexican American student, tke legal basis of the decision is consistent
with the rights of LEP students under the principle of equal educational
opportunity for language minority children.

10. What fs the responsibility of State Agencies in supervising school dis-
tricts to ensure educational services to language minority students?

Guidance on this issue is found in the case of Idaho Migrant Counc®l

v. Board of Education 20 brought by 1imited English proficient students

against the Idaho Department of Education, State Board of Education and
X _ Superintendent of Public Instruction for failing to ensure the equal educa-
‘ tional opportunities of LEP students. In this case, the appellate court
found that the Equal Educational Opportunity Act of 1974, and Title VI
of the Civil Rights Act of 1964, require the state education agencies to
supervise local school districts to "ensure that needs of students with
limited English proficiency are addressed."

The court remanded the case to the district court to determine whether
federal requirements were being met. The court determined the obligation
of state education agencies based on their contractual agreement with the
U.S. government to comply with requirements outlined in the Equal Education
Opportunity Act and other federal and state statutes.

In other court cases, such as in Debra P. v. Turlington, 21 under the

Equal Educational Opportunity Act, the State of Florida was held responsible
to enforce federal mandates. In Debra, the state of Florida could neither
impose, nor permit, a testing scheme that unfairly impacted upon minority
!iudents. Using Title VI of the Civil Rights Act 1964, another court found the
Cé!ifornia State Dgpartméht Agency~(SEA) responsible to remedy discriminatory

testing practices by local officials, Larry P, v. Riles. 22

Thus, as a matter of federal law, every SEA must take responsibility for
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insuring civil rights compliance by local officials and to monitor and
require corrective action when violations are found,

11. Can school officials be subject to monatary damages if knowingly
they violate the civil rights of students?

Based on the Constitution and laws, both federal and state, define the
constitutional and civil rights of the students. Under the court case of

Wcod v. Strickland 23 the Supreme Court held that school officials who

violate the civil rights of students, and SEA officials who fail to prevent
violations by local educational officials, can be personally liable for

money damages. Thus, if school officials who know, or should know, that

_they are violating student's constitutional rights, are personally TiabTe.

" What State of California educational statutes support the spirit of

the Civil Rights Act of 1964, the Lau v. Nichols Supreme Court decision
and the educational needs of language minority/NOM students?

The question of incompatability between state and federal regulations
for meeting the linguistic and academic needs of language minority NOM students,
can be addressed through the following guideline:?24

Where federal law governing the duties of school
districts to 1imited English speakers conferes
additional rights and imposes additional obligations
upon the school districts, the federal law should

be followed. However, where compliance with State
law also fulfills the federal obligations, adherence .
to State law will be satisfactory. Only where there
is a positive conflict between federal and state
law, and only where the effect of adhering to a
particular State law mandate compromises or hinders
the federal law, Should the State 1dw be eschewed.

In California, State statutes support and are compatible with Title VI

Civil Rights Act provisions, the May 25, 1970 Memo, and the Lau v. Nichols

Supfane Court decision for addressing the educational needs of language
minority/NOM students. Specifically, the following chart demonstrates

the compatibility between, State and federal statutes and guidelines with

21 -
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Civil Rights

Equal Educational
Opportunity
Principle

Educational
Services to NEP/
LEP Students

Educational
Services to FEP
Underachieving
NOM Students

STATE AND FEDERAL STATUTES:
Compatability Between Statutes

Federal Statutes &
Guidelines

Civil Rights Act of 1964
prohibits discrimination

on the basis of race, color

and national origin.

Equal Opportunity Act of
1974, Prohibits dual

school system, segregation .

and disé¢rimination on the
basis of race, color, sex
or national origin. ’

HEW/OCR Lau Task Force
Remedies, July 1975,
Remedies to eliminate
educational practices
ruled unlawful under Lau
v. Nichols Supreme Court

decision of 1974,

HEW/OCR Lau Task Force
Remedies, July 1975,
Remedies to eliminate
educational practices
ruled unlawful under
Lau v. Nichols Supreme

Court decision of 1974,

State Statutes

& Regulations

N
AB803 (1977). Non-discrimination
on the basis of ethnic group ’
identification, religion, age,
sex, color or a physical or a

\

. physical or mental disability.

State Administrative Code
Article V. . .
California Constitution provides
for the rights of children to
public education and 2qual
education opportunity.

AB 507/1980 Bilingual Education Act
AB 3408/1976 Standards of Proficiency

AB 65/77 School Reform Legislation

AB 3408/76 Standards of Proficiency

AB 3369/80 Differential Standarde of
Proficiency

Target
Population

Any person

Any person

K~12 students
in public
schools

K-12 students
in public
schools

K~12 students

SB 1870, Master Plan for Special
Education, free & appro- in public
priate education for students school
with exceptional needs.

Public Law 94-142, Education
for handicapped children.
Guarantees full & approplate
educational opportunities for
handicapped individuals.

Special Education
to LEP/FEP students




respect to the educational rights of language minority/NOM students.

Conclusion
In the next ten years, both absolute number and the proportion of ethnic
minorities will continue to increase in California and in the United States.
The number of 1§nguage minority students will no doubt increase. As reported
in the 1970 Census, California had 33.37% of all Spanish surname persons,
and 36.60% of all American Asian persons in the nation. These percentages
have surpassed 40% in 1980, The compliance issues with respect to the linguistic
and academic needs of language minority/ NOM students have only begun to
challenge districts in the 1980's. |

—~> With the é;;sgég‘aﬁ&‘éﬁ%orcement of civil rights statutes, the government

' of the U.S. has made the commitment to ensure that it does not support discri-
mination by providing federal financial assistance to entities that discriminate
on the bases of race, national origin, sex, or handicap. However, while the
law requires equality of educational opportunity for language minority/ NOM
students, the operationalization of thisf::fgc1p1e has only in the last
five years begun to be addressed. The effectiveness of programs that school
"districts offer to language minority/ NOM students will continue to provide
answers to the-question of whether these students will be doomed to become

dropouts and join the rolls of the unamployed or be linguistically and acade-
. ®

mically competent to be active members in our economic system and technological

society. \ “
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