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I. INTRODUCTION®

The fonstitution of the United States does not provide specifically for

education. Nevertheless, constitutional law, as expressed by the decisions of
the "Inited States Supreme Court, has had a substantial impact on American
education.  Among the more 1nterest1ng questlons involving constitutional

law and American educat1ona1 policy are whether there is a right to education
protected by the Constitution, and if so, what is the nature of that right.
This paper is an examination of those related issues.

The Fourt?enth Amendment provides that "[‘lo state shall] deprive any
person of 1ifé, liberty, or property, without due process of Taw; nor deny
to any person within its jurisdiction the equal protection of the Taws." The
nature of the interestsin education that‘are protected by the Coastitution
has been generally.established by a number of major decisions in which the
Supremne Court has applied the mandates of due process and eqpa] protection.

L -

We now turn to an analysis of>those decisions.




. I1. SUBSTANTIVE CONSTITUTICNAL RIGHTS

~ There are certain substantive personal rights that the Constitution
‘p[otec;s against unjustified interference by the State. The Bill 6f Rights
and the Fourteepth Amendment are the basic sources of these protections.

An appropr{ate place to begin an analysis oflthe Supreme Court's consider-
ation of education in the context of Fourteenth Amendment rights is Meyer v.
Nebraska.] In that 1923 decision, the Court seemed to recognize the, existence
of some 1iberty interest in education that was protected by substantive due,

process.

The Meyer court struck down a Mebraska statute that prohibited the ‘

teaching of a modern foreign language to a child who had not passed the eighth
grade, and ovérturned‘the misdemeanor conviction of a ‘teacher who had taught
reéding in German to a 10-year-old-child. The issue in Meyer was whether the
statute unreasonably infringed on the liberty guaranteed to the teacher by the

Due Process Clause of the Fohrteenth Amendment .

I

In the cdurse of determining the nature of this Tiberty interest, the
Court also alluded. to the interests of students and pareﬁts in the educational
process.

While this Court has not attémpted to define with exactness
the 1iberty thus quaranteed, the term has received much consider-
ation and some of the included things have been definitely stated.
Without doubt, it denotés not merely freedom from ‘bodily restraint
but also the right of the individual to contract,to engage in any
of the common occupations of 1ife, to acduire useful knowledge,
to marry, establish a home and bring up children, to worship God
according to the dictates -of his own conscience and generally to
enjoy those privileges long recognized at common law as essential
to the orderly pursuit of happiness by free men.2

This decision was rendered during the era of substantive due process review,
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when the Court not only took a rather broad view of what constituted a protected
Tiberty interest, but also demonstrated a certain willingness to invalidate
legislation that interfered with the exercise of that liberty. The court
clearly followed this approach in Meyer.

Tha established doctrine is that this liberty may not be
interfered with, under the guise of protecting the public inter-
est, by 1egis1ativé action which is arbitrary or without reason-
able relation to some purpose within the competency of the State
66 effect. Determination by the legislature of what constiiutes
proper exercise of police power is not final or conclusive but is
subject to supervision by the courts.3

Both the nature of the interest and the intent of the legislation were
examineg. The Court recoénized the importance of education and of access to
educational opportunities. "The American people have always regarded education
and acéuisition of knowledge as matters of supreme importance which should be
di]igentIy promott;d.“4 It was also pointed out that parents had a natural duty
to give their children a suiiab]e education and that nearly all states enforced
that obligation by compulsory attendance laws.

The purpose of the legislation was said to be the promotion of civic devel-
opment by inhisiting education of the immature in foreign tongues and ideals
before they could learn English and acquire American ideals. The Court acknow-
lédged that the state could do much to improve the quality of its citizens, and
that it was easy to appreciate the desire of the 1egis{a£ure to foster a homo-
geneous péop]e with American ideals and the ability to understand*discussion of
civic matters.

*  However, ﬁhe Court beiieved that the legislative interference "with the

calling of modern language teachers, with the opportunities of pupils to acquire

knowledge, and with the power of parents to control the education of their own“5
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exceeded the limifations on the powe: of the state and conflicted with the rightsw
of the teacher. The Court concluded that the statute ;:\a plied was arbitrary
and without reasonab}e relation to any end within the compSté cy of the state.
Although Meyer did suggest that a child might have a proiZExgd 1iberty

interest in edﬁcation, this view was not specifically followed in\}éter decis.ons.
Meyer did continue to stand for the~proposition that education was i;sb tant,

but the protected liberty interest that has continued to be recognized is Wwore

in the nature of adults' freedoms in regard to procreation, marriage, and the\\

raising of chi]dre‘n:6 - L \\\\\

In a number of subsequent education-related cases that involved conflicts

between the rights of the individual and the authority of the state, the Court \\\
readily recognized the importance of education. However, the issue in these
decisions was not whether an individual ﬁad some protected right to an educa-
tion, but whether the state had the authority to infringe on those freedoms
protected by the First Amendment. During the 1930's, the Court abandoned the
doctfine of substantive review of state legislation, at least in those instances
where no clearly discernible constitutionally protected rights were involved.
However, the Court ﬁad adopted the incorporation doctrine: by which selected
protections of the Bi]f of Rights were .applied to the states through the Nue

Process Clause of the Fourteenth Amendment. It should be noted that several

“landmark" decisions of the Court such as West Virginia State Board of Education

V. Barnette7 (public school children cannot be compelled to salute the flag and

pledge allegiance), Epperson v. Arkansas8 (a statute prohibiting the teaching of

the theory of evolution in public schools was unconstitutional), and Tinker v.

Des Moines Independent”Community School District9 (a rule against students

wearing black armbands in school was not constitutionally permissib]e); turned

» L)
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on those freedoms of speech and religion protected by the First Amendment,
rather than on any specific liberty interest protected by the Due Process
Clause® ‘

An interesting variation on the theme of the importance of education was

provided by Wisconsin v. Yoder..C That decision turned on the balancing of the

state's interest in education with the individual's }ight of freedom of re]igionl

The igsue in Yoder was whether the w;sconsin ~ompulsory attendance law that

required children to attend school until age sixteen could be enforced against

Amish parents. Although the Amish did not object to the elementary education

needed to acquire basic skills, they did object to formal education beyond the

eighth grade on the grounds that high school education c&nflicted with Amish

religious beliefs and practices. The evidence was foundnzo support the Amish

claim that enforcement of the State's requirement of ?ompu[sory formal education

beyond phe eighth grade would gravely endanger if not destroy the free exer-

cise of Eheir religious beliefs. .
The Court had no doubt as to the power of the State to impose reasonable

regulations for the control and duration of basic education. "“Providing public x

schools ranks at the very apex of the function of a State.“n Nevertheless,

the State's interest in universal education, hbwever highly regérded, was found

to be not totally free from a balancing process when it impinged on fundamental

rights and interests, such as those specifically protected by the Free Exercise

Clause of the First Amendment. '
The State's dut) to protect children from ignorance could not be questioned;

however, the Court pointed out that when Thomas Jefferson emphasized the need

for education as a bulwark of a free people against tyranny, there was nothing

to indicate he had in mind compulsory education through any fixed age Beyond

a basic education. The Anish provided their children not only with a basic

7 ?
—g
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education, but also with the additional training needed to pursue the Amish way
of 1ife. The State failed to demonstrate ahy compelling interest that justified
requiring an additional two years of high school for these children. For these
reasons. the Court held that the First and Fourteenth Amendment prevented the
State from enforcing the compulsory attendance law against the Amish.

The Yoder decision seemed to support the notion that the Court believed the
opportunity tb acquire at least a basic education was particularly ;ignificant.
In fact, a concurring opinion]2 joined by three justices noted that it would,
have been a very different case if the Amish would have claimed Fhat théir
religion forbade their children from 3cquiring any education. However, the Amish

> x

children were permitted to acquire the basic tools of literacy needed to survive

and there was little deviation from the State requirements; therefore, on balance,

the interest of religious freedom prevai]ed.\

ITI. THE EQUAL PROTECTION APPROACH
If the means a State employs to achieve its end involves some classification

of persons, then such a law must conform to the concept of equal protection. The

-

very act of classification is not inherently unlawful, if the particular
classification is justified. To determine whether there is sufficient justifi-

*
cation for the classification, both the nature of the classification and the

nature of the interest affected are taken into account. It is within the

1

context of equal protection analysis that the Supreme Court has dealt most
+ . I

directly with the question of whether there is a conStﬂtutiona] right to an

‘ .

education. The evolution of this analysis is reviewed {in this section.

The importance of education in the context of equajl protection was considered

by the Court in the 1954 school desegregation decision, Brown v. Board of Educa-

tion of Tnpeka. 13 That 1itigation was begun on beha]f of Megro children who

- )

. ' e 8
A '
. - .
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had been denied admission to schools attended by white children because of state
laws that either required or permitted segregation by race. The Court approached

its analysis of the problem by considering both the role of public education in

7

American life and the effect of‘segregation itself on public education. In so

. . . ) . . . s e
doing, it provided a rather comprehensive statement regarding the significance
and purpose of public education.

" yday, education is perhaps the most important function of

§tatecand local governments, Compulsory school attendance laws
_and the great expenditures for education both demonstrate our
recognition of the importance of education in our democratic society.
It is required in the performance of our most basic public res-
ponsibilities, even service in the armed forces. It is the very
foundation of gond citizenship. Today it is a principal instru-
ment. ip awakening the child to cultural values, in preparing him
for later professional training, and in helping him to adjust
normally to his environment. In these days, it is doubtfﬁ] that
any child may reasonbably be expected to succeed in life if he is
denied the obportunity of an education. Such an opportunity,
where the state *has undertaken to provide it, is a right which
must be made available to all on equal terms.

Although the Court emphasized the importance of education, it did not go so
far as to find that there was some constiéutiona]]y protected right to an educa-
tion that must be provided to each individual. Rather, the right that was identi- (?
fied was more in the nature of equal access to whatever educational opportunity '
the state had undertaken ty provide. ' ‘ .

The issue in Brown was whether segregation of children in public schools

solely on the basis of race, even though the physical facilities and other

tangible factors may be equal, deprived the children of the minority groups of
equal educational opportunities. The Court believed that it did, and held that

such segregation deprived these children of the equal protection of the laws
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guaraqteed by the Fourteenth Amendment. The Court noted that "to separate
-gyinority children] from othersof similar age énd qua]ificatiog§\io1e]y because
of éheir race generates a feeling of inferiorityv as to their ;tatus in the
community that may affect their hearts and minds in a way unlikely ever to be
und&he."]s The Court concluded that in the fie1g of public education the doc- ’
trine of separate but equal had no place, and that separate educational faci]jﬁ§e§
were inherently unequal. ;

’ The Brawn analysis suggested that in some equal protection Cases the ﬁé;rt

would consideg the interaction between the classification utilized andftﬁg

interest affected. However,.it should also pe reconized that grggg'ﬁss an

equal protection decision in which the racial clagsification igvé{ved was of

nore consequgnce‘;han the nature of the interest in education. This became

apparent in subsequent decisions, as the Court struck down racial classifications

1]
used’ in 0ther contexts.

The question of whether there is a right to an education that is protected

by the Constitution of the United States was squarely confronted 5§ the Supreme

16

Court in San Antonio Independént School District v. Rodﬁiqyez. The case

involved a constitutional challenge to the Texas school finance legislation.
A1thoﬁgh the state plan included both state and local funds, there was~a heavy
reliance on local property taxes, and districts with a high property tax base
were able to, spend more money per student than those districts with a low
property tax base. The issue was whether the state plan, with the interdistrict
resource disparities, vio]atedothe Equal Protection Clause. A three-judge
federal distric§ court found that wealth was a "suspect" classification and that
education was a "fundamental" interest, and held that the Texas school finance

system was unconstitutional. The Supreme Court reversed that district court

judgment in a five-to-four decision. : }
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Rodriquez was significant not on1; in terms of the_educationa] policy
" considerations, but also because of the framework for equal protection analysis
that was provided. ThewCouQE identified two 1evg1s of judicial review - a
strict scrutiny test and a rational basis test.

The Court had found strict judicial scrutiny appropriate dn reviewing
legislative judgments that either interfered with fundamental constitution
rights or involved suspect classifications. Strict sctQtiny meant that th®
1egislé£fon was not entitled to the usual presumption qf‘va]idity and the
state rather than the Eomp]éinants must carry a heavy burden of justification.
In contrast, the traditional rational basis standard of review required only
that the legislation be shown to bear some rational relationship to legitimate

state purposes. ' -

The Rodriquez Court concluded that the strict sqrutiny test was inappro-
priate in that case. Firsts the system did not operate to the peculiar disad-
vantage of any "suspeci" class, because no suspect class of poor people had
ever been spegifical]y identified. Second, the system did not interfere with

the exercise of any "fundamental® right, because education was not such a

right.
\\\ ) It is the Court's resolution of this second issue - Whether education is a
\ fundamental éight, in the sense that it is among the rjghts and liberties protected
\ \ by the Constitution - that is the special concern of this paper. Brown, Yoder,

\ Meyer, and a number of other cases were cited in acknowledgment of both the
. importance of education and the vital role of education in a free society. How-

, ever, the Court pointed out that "the importance of a service performed by the

‘State does not determine whether it must be regarded?as fundamental for purposes

of examination under .the Equal Protection C]ause.“]7 ' \
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_ The Court did not believe that it was its function "to create substantive
‘ N

constitutional rights in the name of quaranteeing equal protection of the 1aws."]8

NHor was the Key to discovering whether education was fundamental to be found by

\ comparing the significance of education to that of other rights and interests.

g

Rather, the answer lay "in assessing whether there is a right to education
explicitly or imp1{Ejt1y quaranteed by the Cor.-s‘titu*tion."]9

’ : Education, of course, is not among the mights afforded
explicit pro{ection under cur Federal Constitution. Nor do we
find any basis for saying it is implicitly so protected. As
we have said, the undisputed importance of education will not
alone cause this Court to depart from the usual standard for
reviewing a State's social and econcmic 1egis1ation.20

Those challenging the constitutionality of the state's financing plan

Dt

had contended that education was distinquishable from other goods and services

provided by the state because of its close relationship to other érotected

n

rights and liberties, such as freedom of speech and the intelligent utilization

of the right to vote. The Court noted‘that it had long afforded zealous
protection against unjustified interference with the exercise of those rigats,
but that it had never presumed to possess either the ability or the authority
toguaranteethe most effective speech or the most informed electoral choice.

fhe Court did seem to leave open the possibility that some minimal level
of education might be constitutionally protected.

Even if it were conceded that some identifiable quantum of
educatioft is a ccastitutionally prqgected prerequisite to the
meaningful exercise of either right, we have no indication that
the present levels of educational expenditures in Texas provide
an education that falls short. Whatever merit appellees' argument
might have if a State's financing system occasioned an absolute
denial of educatioral opportunities to any of its children, that
argument provides no basis for finding an interference with funda-

mental rights where only relative differences in spending are

ERIC | Le




. ) i =11
c, b S . . ‘
, involved and where - as is true in the present case - so charge

fairly could be made-that the system fails to provide -ach child

o~

with an opportunity te écﬁuire the basic minimal skills necessary -
- for the enjoyment of the rights of speech and of full partici-
pation in the political process.
Several other points in Rodriquez should be noted. First, it was signi-

"ficant to.the Court that the Texas dual financing system, rather than operating

to deprive some pe}sons'éf a protected right, was an affirmative act on the
& . .

part of the state to ﬁemedy at least in part the existing inguities in
resources. Second, the Court yés very sensitive»to the implications for a
federai system of government if a staée school fi?ancing system was struck
_down by ﬂﬁe fgderaT- ourts as. being unconstitutional. Tﬁird,‘the Court
be]iéved that the edgcation policy questions involved, including the deter-
hination of both the propef goals of.education and the relationship between
cost ;nd quality, were o? such a nature as to be more appropriately addressed

_ by legislatures than by courts.

- o .
Ji jtraditional equal protection test was applied to determine whether

-

the Tex}s schoo]zfinéncing system, w{th its conceded,ﬁmperfections, bore
some rational re1étionship to a legitimate state purpose. The Rodriguezl
Court held that it did. ‘

Undev the two-tier equal protect]on “analysis articulated in odr1gu
the se1ect1on of the standard of review tends to determine the outcome. ' Under
the sstrict scrut1ny standard, the burden of Just1f1cat1on requ1red of the state
is difficult to meet; on the other hand, under the rational basis standard, the
Court can find some rationa1 relationship to legitimate state purposes in

a]most any legislation. As equal protection analysis has evolved through the

years, some variations on the two-tier model have emerged in the Court's decisions.

13-
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In Ambach v. Norwick22 the Court demonstrated a willingness to take

the importance of education as a governmental function into account as it
approé&hed the equal protectién analysis. The issue in Ambach was whether
a state, consistently yith the Equal Protection Clause, could refuse to

employ as public school teachers aiiens who were eligible for citizenship
but whe refused to seek ngtura]izationﬂ .

i

Classifications based on alienage had generally been treated as in-

" herently suspect and subject to close judicial scrutiny. However, the

Court restated "the general principle that some state functions are SO
bound up with the operation of the State as a governmental entity as to
petmit the exclusion from those functions of all persons Wholhave not
become part of the process of self-government." The exclusions of aliens
from such governmental positions did not invite as demanding a scrutiny,
and the state was required to justify such a classification only by a
showing of some rational ;elationship between the interest sought to be
protected and the limiting classification. ' ) -
In determining whether, for equal protection analysis, teaching in |
public schools constituted a governmental function, the Court looked to the
role of public education and to the degree of responsibility and discretion
teachers possess in fulfilling that vole. Education was again recognjz;d
as a most important function.

Public education . . . . "Fulfills a most fundamental
obligation of government to jts constitusncy." . . . . The
importance of public schools in the preparation.of individuals
for'participatiOn as citizens, and in the preservation of the
values on which our society rests, long has been recognized by
our decisioné: . . . . Other authorities have ﬁerceived public
schools as an "assimilative force" by which diverse and con-

flicting elements in our society are brought together on a

14
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on a broad but common ground . . . . These perceptions of the
public schools as inculcating fundamental values necessary to
the maintenance of a democratic political system have been

confirmed by the observations of social scientists . . . . 23

The Court also noted that there was no inconsistency between this recognition
of the vital significance of pubilic education and the holding in Rodriquez
that access to education is not guaranteed by the' Constitution.

The teacher's role in the education process was examineéd and found to be

of special significance.

Within the public school system, teachers play a critical
_part in developing students' attitude toward government and
understanding of the role of citizens in our society . . . .
(T)hrough both the presentation of course materials and the
example he sets, a teacher has an opportunity to influence the
attitude of students toward -government, the political process,
and a citizen's social responsibilities. This influence is
crucial to the continued good health of a democracy.24
Furthermore, it is clear that all public schools teachers,
and not just those responsible for teaching the courses most
directly related to government, history, and civic duties,
should help fulfill the broader function of the public school
system . . . . Certainly a state also may take account of a
teacher's function as an example for students, which exists
independently of particular classroom subjects . . . . 25

In 1ight of those considerations, the Court thought it clear that teachers
came well within the governmental function principle. Therefore, the Constitution
required only that a citizenship requirement for teaching in the public schools
bore a rational relationship to a legitimate state interest. The-legitimacy of
the state's interest in furthering the educational goals outlines in the opinion
was undoubted, and the Court found that the citizenship qualification was ra-

tionally related to that interest.
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In Ambach the importance of education was a factor in the Court's
determination that the less demanding rational basis test was appropriate
for reviewing state legislation that regulated how education was to be
provided. This approach can be compared with that of a 1982 decision in
which the %mportance of education was a factor the Court took into account
in determin%gg that an intermediate level of scrutiny was appropriate for
deciding whether a state could refuse to provide a free public education
to a certain class of children.

the Equal Protection Clause was extended somewhat by the Court in this decision,
i

which involved two consolidated appeals-Plyler v. Doe and Texas v. Certain Named

and Unnamed Undocumented Alien Chﬂdren.26 The Te;as statuteé provided for
withholding from local school districts any state funds for the education of
children who were not legally admitted into tﬁe United States and also authorized
local school districts to deny enrollment in their public schools to such children.
The issue presented was whether, consistent with the protection of the Equal
Protection Clause, Texas could deny to undocumented school-age chi]drén the
free public education that it provided to children who were either citizens
of the United States or legally admitted aliens. The Court held, in a five-
to-four decision, that the Texas statute was unconstitutional.

After first concluding that illegal aliens may claim the protection of
the Equal Protection Clause, the Court turned to the equal protection analysis.
Because it is perhaps the Court's clearest statement to date regarding the
equal protection standards of review (albeit in an opinion joined by only
five justices), the.following language is provided.

The Equal Protection Clause directs.that "all persons
similarly circumstanced shall be treated alike." (citation
ormitted) But so too, “The Constitution does not require

Y 1 6
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things which afe different in fact or opinion to be treated
in law as though theywere the same." (citation omitted)
The initial discretion to determine what is "different”
and what is "the same" resides in the 1eg1s1atures of the
states. A 1eg1s1ature must have substant1a] latitude to
establish c]ass1f1cat10ns "that roughly approximate the -
nature of the problem perceived, that accomodate com-
peting concerns both public -and private, and that account
for Timitations on the prac%ica] ability of the State to
remedy every il11. In applying the Equal Protection Clause
to most forms of state action, we thus seek only the
assurance that the classification at issue bears some
fair relationship to a legitimate public purpose.

But we would not be faithful to our obligations under
the Fourteenth Amendment if we applied so deferential a
standard to évery classification. The Equal Protection
Clause was intended as a restriction on state legislative c

action inconsistent with elemental constitutional premises.
Thus we have tréated as presumptively invidious %ho§e
classifications that disadvantaged a "suspect c]éss," or
that impinge upon the exercise of a "fundamental right."
With respect to such classifications, it is appropriate to
enforce the mandate of equal protection by requiring the
State to demonstrate that its classification has been
precisely tailored to serve a comipelling governmental
interest. In addition, we have recognized that certain
forms of legislative classification, while not facially
invidious, nenetheless give rise to recurring constitutional
difficulties; in these limited circumstances we have sought
the assurance that the classification reflects a ansoned
judgment consistent with the ideal of equal protection by
inquiring whether it may fairly be viewed as furthering a

\ substantial interest of the State . . .27

The Court then turned to the question of which standard of review was

appropriate for this case. In making this determination, both the nature of

17 o
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the classification and the importance of the affected interest were taken
into account.

In examining the nature of the classification involved in this case, the
Court emphésized the fact that those who would bear the ultimate burden would
be the minor children, rather than the adult aliens who made the decision to
enter the country illegally. The Court beI{eved that directing the onus of
the parénts' misconduct against the children did not comport with fundamental
conceptions of justice.

To fdrther anaJyge the impact of this particular legislative classification,
which effectively precluded the undocumend alien children from obtaining an

education, the Court recognized the importance of education and considered the

results of its denial.

Public education is not an“right" granted to individuals by o R
the Constitution. {(citation omitted) But neither is it merely
some government “"benefit" indistinguishabie from other forms of
social welfare legislation. Both the importance of education
in maintaining our basic institutions, and the lasting impact of
its deprivation on the 1ife of the child, mark the distinction. . . .
(E)ducation“provkdes the bgsic tools by which individuals might
lead economically- productive lives to the benefit of us all. In \
sum, education has a fundaménta] role in maintaining the fabric
of our society. We cannot ignere the significant social costs
borne by our Nation when select groups are denied the means to
absorb the values and skills upon which our social order rests.

In addition to the pivotal role of education in sustaining.
our po]iﬁica] and cultural heritage, denial of education to some
isolated group of children poses an affront to one of the goals
of the Equal Protection Clause: the abolition of governmental
barriers presenting unreasonable obstacles to advancement on
the basis of individual merit. Paradoxically, by depriving the
children of any disfavored group of an education, we. foreclose the
means by which that group might raise the level of esteem in which
jt is held by the majority. But more directly, 'educationprepares

18
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individuals to be se]f-re]iant and self-sufficient participants
in society." (c1tat1on omitted) I1literacy is an enduring dis-
ability. The 1nab111ty to read and write will handicap the
individual deprived of an education each and every day of his
life. The inestimable toll of that deprivation on the social,
economic, intellectual and psychological well-being of the
individual, and the obstacle it poses to individual achieve-
ment, makes it most difficult to reconcile the cost or the
principle of a status- -based denial of basic education with the
framework of equa]xty ‘embodied in the Equal Protection Clause.

The Court acknowledged that the undocumented aliens could not be treated as
a suspect class and that education was not a fundamental r1ght. But because the
Texas statute imposed a lifetime hardship on'a class of children not .accountable
for their status, and did so at a certain cost to the nation, the discrimination
could not be considered rational unless it furthered some substantial goal of
the state.

Having determined that some intermediate level of scrutiny was the appro-

priate standard of review, the Court then considered whether, the state had

i met the necessary burden of justification. In addition to the unsuccessfu]

content1onthatthe undocumented status of the children justified the denial
of benefits afforded to other résidents, the State suggested that the leg-
islation might serve to discourage il]egé] immigration, that the financial
resources thus expended could be used to improve éhe education of other
children, and that these children were 1essfike1y to remain within the State
to make use of the education provided. The Court rejected each of thege
arguments. "If the State is to deny a discrete group of innocent children
the free public educapion that it offers to other children residing within
its borders, that denial must be justified by a showing that it furthers some

29

The dissent30 agreed with the majority that it was senseless to deprive
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these illegal alien children of an elementary education, but believed that
this was a po]icy.question best left for 1egisiative resolution. Given that
illegal aliens did not constitute a suspect class and that education--even
though its importance was beyond dispute--was not a fundamenga] right, the ’
four dissenting justices believed that the Cour;'s review should have been
1imited to whether the legislative classification-bore a rational relationship
to a legitimate state purpose. The diééenters believed that fhe state had a
1egitiﬁate reason to so allocate its Fesources for education, and thpt therefore
the statute met the rational basis test. ) )

An interesting question that was not.clearly answered in this decision i;f/
whether education per se is a suffici:htly important interest to trigger some
intermediate level of equal protection sciutiny, or whefher this more demanding'
test will be applied only in these instances involving a denial of education
to some discrete class of children. The opinion did seem to suggest that a
narrow,majorify of4the Court may now rank éducation more highly than other
government benefits. Furthermore, both this case and_the Brown desegregation

decision'seemed to indicate that the Court has been more demanding whenever

the classification has not only resulted in a failure to provide equal educational

opportunities, but in fact has had the adverse effect of relegating those in the
affected clas§ to an~inferior position.

Perhaps the nature of the right to an’education that is protected by the
Equal Protection Clause is stated best by the express{on "equal educational.
oppoFtunity." Although there may be nd substantive rigﬁt to an education that
is.specifically provided for by the Constitution, thé doctrine of equal pro-
tecinn does insure that whatever educational opportunities the state has
undertaken to provide for the majority, essentially the same opportunities must

be provided for all.

2()
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IV. THE DUE PROCESS PROTECTIONS

The Fourteenth Amendment prohibits the state from depriving a person
of 1ife, Tiberty, or property without due process of law. A ‘somewhat
different perspective from Which to consider the nature of the interests
in education tﬁat are protected by the Consfitution isvprovided by the
due process analysis. |

The leading case on the procedural due pracess rights of public school

31

students was Gbss v. Lopez. In this five-to-four decision, the Court held

that students subject to 10-day disciplinary suspensions were entitled fo the
protections provided by the Due Process Clause. ‘ )

The school bfficia]s had contended that because there was no consti-
tutional right to an education, the Due Process Clause did not protect students
against suspensions and expulstions.kw The Court first pointed out that this
contention misconceived the issue, and then provided the proper ana]ysis'of the
nature of the protected interests.

The Fourteenth Amendment forbade a state to deprive any person of life,
liberty, or property without due process of law. However, the protected
property interests were not created by the Constitutjbn, but were created
and defined by independent sources such as state statutes or other rules
that entilled the person to certain benefits. On the basis of state statutes
providing for a free public educationand for compulsory attendance, these
students had legitimate claims of entit]emenf to a public education. Suéh an
entitlement was a property interest protected by the Due Process Clause, and
could not be taken away for misconduct without adherence to procedural due

process. The Due Process Clause also prohibited arbitrary deprivations of

Tiberty, and where a person's reputation was at stake because of what the

21
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government was doing\to him, protected liberty interests were implicated.
A suspension for misconduct could damage a student's reputation and interfere
with later oppontunitie§‘f0r education or employment; therefore, the Consti- ’
tution required that some procedural\proteqtégns be affordedf}

| The Court noted that in determining whether due process requirements
applied, it would look not to the weight but to the nature of the interest
at stake. Even though a short suspensionwasarelatively mild deprivation,

the Court's view was that.as long as a property interest was not de minimis,

the gravity was irrelevant to the question of whether the Due Process Clause

had to be taken into account \

Once it was determined that due process applied, the Court turned to
the question of what process was'dug. For short-term suspensions such as those
involved in Goss, the Court held that students were entitled to at least some
kind of notice and some kind of hearing. For Honger suspensions or expulsions,
more formal procedures would probab]y“be’required.

The question of what process is due, after it has been determined that

due process applies, has been explored more thoroughly in cases subsequent to
32

Goss. The Court has stated that this analysis requires consideration of
three distinct factors: first, the private interest that would be affected;
second, the risk of error and the probable value of different procedural safe-
guards; and third, the state interest, including the function inQo]ved and
the administrative burdens that the different procedural requirements would
entail.

That the Court has not recognized education per se as a constitutionally
protected right would seem to be of some significance in the context of school

discipline. If only the kind of protected property or 1iberty interest identified

in Goss are involved, then as long as school officials follow adequate due process

procedures in an administrative hearing, the Court would be unlikely to overturn

R2

. . P




v,
-21-
a suspension or expulsion decision on substantive grounds. In Wood v.
Strick]and33 the Court made it clear that is was not the ro]e_of the federal

courts to second-guess the discretion of school administrators, nor was it
the purpose of 43 U.S.C. §1983 to provide a véhic]é for federal court correc-
tions of errors in the exercise of that discretion that did not rise to the
level of specific constitutional guarantees.

If some Tevel of education were a substantive constitutional right,
then it would seem that the deprivatign of such a right would likely entail
both procedural protections and substantive justification beyond what is now

required by the Goss decision.34

‘ The determination of what process is due,
using the three-factor analysis, would have a different kind of indivjdua]
interest to weigh in the balance, and something more than an administrative
hearing might be required. Furthermore, when a student is expelled for simple
misconduct, and no cpnstitutiona1$rights are implicated, the judicial review of
the justification for that action is genera]]y limited to ;n examination of the

-

hearing record in a state court to determine whether there was some evidentiary

support for the decision. Also, if constitutioné] rights are implicated, the
reviewing court may conduct a more searching scrutiny of the evidentiary record.
However, when the state acts to impinge on the, exercise of a fundamental con-
stitutional right, the burden is on the state to justify the action, and the

initial forum for that determination is often a federal district court.35

V. CONCLUSION
The nature of the interests in education that are protected by the Consti-
tution may be ascertainéd by reference to certain due proceés and equal pro-
tection decisions of the Supreme Court. Although education jis not a right
granted by the Constitution, the Court has often recogn%zed the importance of
education, both to the individual and to the society. It seems that in terms

of constitutional protections the Court has now accorded a sort of favored

: - 3 .
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» legal status to education.

The exact nature of this status is unclear. The basic education
necessary for functional literacy in American Society may be the.extent of
_the protected interest. Whether that level of education is to be defined
in perms of process_or product remains to be seen, but it would seem that the
educat1ona1 opportunity, rather than an_ educat1ona1 outcome, would be the more
manageable standard for the courts. It may also be that this protected eduqa-
tional interest may be legally operable only as it exists in conjunction wi#h
the impact of its deprivation on a hiscrete class of children. f

What does seem c]éar is that;a]though the Constitution does not extend
the right to an education, it does!protect the individual against inequitable

and unfair state action. Nhateverfeducationa1 opportunities the state does

choose to provide, neither a discrete class nor a single individual may be

unfairly excluded from access to those opportunities. Although the Fourteenth

«

Amendment does not extend to every person the guarantee of success, the concepts
S~
of due process and equal protection do shield each person from state-imposed

failure.

- =
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