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conducted to determine the costs and effects of "United States v.
" '"The Progress1ve,'"oa ptior restraint case .over .the publ1cat1on in

. 1979 of an article on the hydrogen bomb. "The Rrogress1ve, which

operates at a deficit, spent almost.a quarter of 'a million dollars °*
defending itself. Costs of time and staff energy were evén greater,
threatening the cont1nuat1on of the magazine. Although a First ’
Amendment case, few in the media came to the aid of "The
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year. Although libel aggd, First Amendment insurance have been
introduced recently, theYe is serious doubt whether small
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..company would accept a controversial publication as a client. Civil
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assist .in a few major. cases, as they d1d in that, of "The X
Progressive," providing "pro bono" work “and f1l1ng "amicus" briefs.
Such a state of affairs may result in newspapers and magazines too
timid to risk publishing controversial material. A system of
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Multi-million-dollar damage awards in recent libel cases‘against the

National En irer, P nth and the Alton (I11.) Telegraph h S : -
qu enthouse e on ( ) Telegraph have focused ' :
.. attention ol the legal risks of\publ:{.sh:{.ng.‘l But it is rare for the media to
N ‘ AN .

pay large damage awards and none of these publications has yet paid any damages:

-

o

A study of media libel cases decided by appellate gourts between 1979 and 1980
.found‘that‘plaintiffs\have'been guccessful in only 5 percent of _the cases,

o~

comparedito 66-percent'for med:{:'a-defeendants.2 To date, the‘largest known. -

Lo < ’ Yo .o
- ‘ ‘ %yment in a. libel case wasaan out—of-courtfsevtlement of $600 000 by the.
‘.. .. : . ML W . S a St ° ‘p s - o \.
. ~ 2 ;/« M . e l~ N

San Tranc1sco Examlner._ By concentratlng attent;on on the size uf recent | .

N
fews o . v ) v - s

B « ’

,f. »;, v . damagevawards, the meéia'reports have 1gnored the Impact 11tlgatkon costs have
- 3-N ’ s - _‘. . . - . ‘0 o . ‘o i N
. - ont publlcation Win or losq,_publlcations myst . pay nctorneysn F@csa tourt~

. . .

'costs‘andndirect‘and indirect expenses of legal deﬁeﬁses. ' T

-~ « o
- “-

: .+ "= The purpose of this paper is to cons1de5 the 11t1gat10n costs of a parti-

’
-

cular ‘media case. Us1ng the case study apprdach we’ w11] address the f0110w1ng-

. .
. " S e .

questions: What dges;it cost in money and tfme to engage in‘lit;gation?' How

did the publication under, study meet ‘tHege expenses7- How did the litigation .

.t -~ T K . °

process affect the publicatton? The paper also addresses the adequacy of the -,

R existing means‘of}financiﬁg nedia litigation. The case that will be examined ’
R RN ’ 4 b ' : '
', o is U.S. v. %he Progressive, a prior® restraint,case in wh1ch the government ‘
© - = S ™ .
. . " attempted to prevent the publlcation of an art1cle on the H- -bomh, An 1979 ‘

. - . . - - -
Pa \',? ) - 4 -~

’ Ihe Increase in Litigation : . .

A

—~ In the last 15 years, Americans have been turning to the courts in dramati-

. . ~ - .
-

- * cally increasing numbers. Between 1965 and 1975, the number of cases heard by T
anneilate courts ‘rose by 84.percent’ and, although there are no systematic records
for state cdurts, betweenvi368 and 1976, the number-of cases heard by California

M » o . ‘ - ! - ) ' &
\) N B M ) N % .

-
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_courts rose by 90 perdent. It is not known whether the number of media—related
¢ ) B
. cases has risep at these rates, but it is generally assumed that the number of

civil syits against the media--libel and invasion of privacy, prlmaglly--has
increased significantly in recent years, and that governmcnta] action aguinst

the media in the form ©f withholding information, subpoenaing of reporters and
restraining publication of information has increased. .'As with everything else, .
. ) . o - re . Iy ' —

the cost eof litigation has risen. One report indicates\that the cost ,of defénding

- *a
-e

_a libel case has tripled since 1960, with attorneys féés nom'rénging bétwaen $60, .

Q \ T . —."

- and $200 an h0ur At” one newspaper the cost of 11t1gat10n and legal counsei

; CET
1ncreased from $? 400 to $74 400 between 1976 and 1980 7 And a Iawyer*reported

[}

‘ o \, - -

that his newspaper client’ spent $240 000 on legal feel - in 1980.8 S

- R - <. » e . - . e :

. The cpst of 1itigation has not gone unnoticed by those indlviduals who
5 e \

- want to harass or punish the media. Larry Worral, presldent of Medla/Professional.

“«

Insurance Co., and Steve Nevas, the Natlonal Association of Broadcasters First

. 4
- » . . ¢ &

. Amendment counsel, said‘that many of the libel su1ts f{led against broadcasters

9 ' . . .
were aimed at harassing broadcasters. Perhaps a more important consequence of
£

P

the increased frequency of litigation is med1a self- ccnsorship to. m1n1m12e both

o

the risks of libel and invagion of privacy suites and provocatlonoof govern-
ment action. This "chilling effect' may aesult in the poblic receiving less

critical information from an-dverly cautious media. Alsb, to ,protect themselves, N

LI | .
. .
N o

\
the media are ircreasingly relying on attorneys for pre- puBl;catlon advyge and

review of copy. Large media organizatlons have h1red in-house FLrsL Amendment’ -

s

attorneys. And the publlsher of ‘a small 1ndependent newspaper clalmcd he sold

his paper to a newspaper cltain because he could no longer afford tat risks® of ‘
. e 6 A ‘ ‘
litigation.lo Also, there is a belief amépg média observers that the cost of . ;o

- .
4 s

jost one big case can cause the death of a small, independently -owned medlum

< . 3°

To appeal its case, the Alton Telegraph had to file for bankruptcy and the

o L } ' -
o 11
publisher has said that if the case is xost on. appeal the paper wL]l fold Ce e
’ e . . v ° 'S N > . . e
. £ N I TN ' =, '
\\\ (-3 J ) . . s v e et -
t * < « o . »
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' By cxamining just -one case such as U.S. v. The Progressive, it is not\\

“.:possib]e to make géherﬁlizations about the impact of litigation on a medium.

o

- . -

Q

.
.
n
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But the case does point out the problems a small, independently-owmed-publi-

f - . .

cation faces when it becomes involved in a potentially expensive case. Though

4

the legal process and related expenses do vary from case to case, the costs of

all caseg are based on the same elements—--legal and factual research, preparation

of, legal documents and arguments, court costs and represcntation in court.

L.ike other prior restraint cases, The Progressive case lacked the costly trial

-

and damage awards that can make libel and invasion of privacy, cases mqre expensive. .

Iy 8 -
. b

. o, . ° . £ -
-+ Figutes from Some'hedia‘lqy cases indicate a range of litigation costs in

recent years. In 1971 the Pentagon Papers.'cases «which proceeded from New York

e

and Washlngton, D.C R federal district courts through two appeals courts to

)

the U.§. Supreme Court ih Juéf three weeks, cost the New Xork Times $150 000

’ i

for outside legal counsel alone, and the Washington Post's ]ega].bills amounted

~

to $70,’000:12 The Nebgaska Press Association case, which.challengéd a court

- N ' R

order prohibiting publicatiqp of testimony and evidence presented in open ddurt,

13

1
B

cost aboht‘$l25,000. That case bounced back and forth several times betwecen

state and federal court in eight months of 1975 and 1976. A more recent case—-

-

Richmond Newspapers v. Virginia--decided:by the U.S. Supreme Court in 1980 cost
R © - ’ - ‘ )

. , 4 .
between $75,000 and $100,000, according to thHe paper's publisher.l‘q This .case

]

pgocedurallx was a siTple review by state and federal siupreme courts of a (:

B v 3~

]udge g decision' td close a trial to the press and*publlc. ‘ Ty

Py

.

But the gross ngures for the costof a case tell ‘only part of the story

Por‘the New York Times Go which had revenues.of more. than $290,m11110n in

. F

“y .

C . 15 ) .
1971, $150,000 was a relatively minor expénse._5 And in the Nebraska case,

- " L4

several individuals devoted nearly full'time for several months-to raisinge,
™5 forethe case. Even then, the costs were spredd out amdng many modia’-
' " o “«* .

L] .o ~
-

in th léta e and regi,on.16 But for the independently-owned Progressive, the

s

o
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final cost of its case reached $240,000--a large sum compared to its 1979 annual

N ~

‘operating budget of $600,000, which include a deficit of $126,000.

a .
Financing of The Progressdive . .

'

Like many political -journals, The Progressive has been a publfcation of

. —

.commitment, not profit. Since its founding in 1909 by Robert LaFollette,, the
. B y - p

pﬁBlication has had only one profitable year, 1954;> although its circulation

was only 30;000, it‘sold over 200,000_reprints of an issue dealing with S$Sén.

Joseph McCartny; The Progressive's‘pﬁbiisher, Ron Carbon, characterizes the

-
*

magazine's economic history as. "hard times and terribly hard times." And when

the H-bomb article was published in November 1979, he sald the magazine was

experiencing "desgeraté‘times."l7' Carbon told subscribers in a December 1981

letter that the magazire's sumvival through 1982 is "in doubt." {

~
A -

The Progressive is a subscription magazine with limited newsstand sales. ,

Its nationai newsstand distributor was not even interested an,more’than the
‘usuaé;31000 copies of the issue containing=~the then well-known H-bomb article,
- N '

A N '
o . *

' latioq\was about 40,000, The magazine has a net circulation increase of about

1,500 to 2,000 a\yéar, but Carbon says The Progressive will never circulate

according to Carbon.18 At the time of the H-bomb case, the maga<iie's circu-

n ¢ ‘ 3 ' .
s N A L ) -
enough copies.to attract substantial advertisingﬂ * Further, Carbon says, -« °
. N ‘ A P

advertisers recognize a hostile editorial clinate. whén they see one.

At tAE’beginning of the H-bomb case, syndicated columnist Jack Kilpatrick

accused the magazine of provoking the government to generate puk}icity to .
4
A L) ‘¢, - &

boostgcirculation dhd profits There is no déubt- that the case did‘gencrate

publicity--much of- ¢t incorrect and, misleading But it did not increase .

v
° > 4

cdrculatign, and'the magaziné continues to operate at a deficit.- Carbon esti—

~ -
»

mates tbat of the current $800 000 to $850 000 a year operating ‘budget, cirn
- . { ’

) Culation generates 70 to 75 percent’of the income, advcrtising’aboot,S percent

» i 1 Y

- ..



and ancillary activities,:paﬁridﬁfar%y funJrQising campaigns, the other 20 to °

" . & ) : ~ - ‘ 2 ' ' - ‘
25 pertent. . had ol e

4 K E . ) : ’
-A.bBudget deflcit is a regular-occurrence at The Progressive, but-it.is

reduged to neaf zero each yéar by contributions from subscribers. According

. <
w L]

to Gordon Sinykin, chalrman of “the board and The ProﬁrepSive s attorngy,
] KR i
operatlng loses in 1978 were $92 000” in 1979, not couﬁtlng legal expenses,

loses vere $1263000' and.-in 1980, the deficit reached $172,000. For 1982, the

’ - - . -
.

projected deficit is $135,000. “Clearly, The Progressibe is not in an econoﬁic

> . “w . 3 R .
position to undextake expensive litiéQR}on.

°

~ -
: -

L~ N b A
The Facts of The Progressive Case ) : \

-
4

The court case, U.S. v, The Progressive, involved an article by freelance
== , R

writer Howard Morland entitled "The H—bdmb Secret: To Know How Is to Ask Why."

-

The government contended that if the artlcle were published, Thq Prqgress1ve ~

.
. . .

would reveal secret "restricted data™ about nuclear energy in Jiolation of the
Atomic Ene}gy Act of 1954.20 The Department of Justice afgued that under the'

law certain information is "born secret,” and is automatically restricted from

.
v

the moment, an individual creates the information, even!if the original-sources

- 4 ) *

. . - .
of the idea are not secret. " oo ;e

. & .
The case-—and the seven—month prohibifion on publication of the article--

M ‘

Eegan after The Progressive declined to submlt the article to the Department of

- . ~

'Energy for editing or to refrain from pub11sh1ng it. The Department of Justice
- . . v
filed a motion in federal district court for a temporary restraining order against,

M

Y ) » .
The Progressive. U.S. Distyict Court Judge Robert Warren conducted a heating ’

in Milwaukee on the motion on March 9, 1979, and issued a tgmpord&y restraining
. o~

s,

< . N ~ N 2 N
order that expired on,March 26, In a second hearing, the goverﬁhent argued ,

~ -

A

“"for a preliminary. injuﬂbtidn to extend the prohlbition on publicat<ion. Jhdge

.
v .

Warren proposed, that the artlcle be submltted to. a‘pane"of’sc;entlsts foro
- T s - -~




?
review. rhe Progressive rejected that proposal, and Judge Warren Lntcrcd

3 ' ’ . R A .
. - '

. @ preliminary injpnqtion on March 26, The Prog4e531ve appealed the 1n]uncL10n

. . -

. : to the Seventh U.S. Circuit Court of Appeals in Chic¢ago, but the'court de-’
. « ' P . ' N o ’ ’ ’ '
‘ clined to hear the case quigkly. A hearing was conducred by the Court of

«?

:Appeals Sept. 13, 1979, and a deEisioh was anticipated late in September.

»

But on Sept. 16, a Madison n swspaper published a letter by H-bomb hobbiest
ilgmch of -the same information 'about the H-bomb .

-CharlesHansen’, which revedle
- coritained in Morland's Progressive article. The next day tHe,Department of
hd ' v . ’

«

® . . .
Justice announced that it was abandoningethe case. The Court of *Appeals
. o p

vatated Judge Warren's injunctiqn orr Sept. 28, and The Progressive-puﬁlished

the- H-bombr article in its original form in November 1979. This was the longest ..
) . . . . . 7~

r

, . prohibition on pgbiication ordered by a feQeral court.

@ v

-

‘“Cost of U.S. v. The Progressive . ! .

As a 'small “journal perennially on the edge of fihancial oblivion, The *

. . N ! .
' - Progressive had managed to stay glear of the law ppt&l 1979. 1In the six years

-

before the H-bomb case, the magazine's total legal expenseé came to about $1,000,

. averaging about $165 a year. Most of those expenses were in0urred for processing
‘ . N N . N ) / .

s * bequests from estates of subscribers. According to The Progre851ve $ Ldltor,
L4
t N 9

r I o ~L
e Erwin Knoll, the magazine had never been threatened with a 11bel suit. The Only

. . \ ! %

é;legal problem relating to editorial content that anyone could remcmbcr was ah
. ‘q )
’ allegation of copyright. iqgfingement by Ms. magazine oveﬁbthe use of the depart-.

. .

ment heading "No Comment," which appears in both publications. "The problem
A . . L . ’ ' ( . .
was resolved in an exchange of letters between attorneys.

~
-

4. o o Withthis limited experience in media law, none &f The Progresbive staff ',

k3 — M : ¥

antic1pated that the actual costs of the H—bomb case would be as much as

$24b 000—5 Nor did they‘realize that 1t would take a yéar out of their lives

? and make publishing a monthly maga21ne diffdcu]t. And, more 1mportant, none

\\ . Q ~

Ex realized how _ difficult it ‘would be to raise funds to pay the legdl bilTo. Even o~
I } . . . - 5"9‘/.

.
- v ~ 4

~ L N -~ 0~ . . *
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Sinykin,'whoSe°1awlfirm,a156 represents a daily newspaper and who anticipated

the case would be elpensive, did not expect thg case to cost as much-as it did.

At times during the litigation, he advised the editors that the case was

+ B
jeopardizing the survival of the magdzine, an%{hc outlined altérnative courses
- ] - . * -, N ’
of action. Sinykin, who had been associated with the magazine for 40 years,
\ . - B ]
) \ \ “ . .
said that in his role as chairman of the board he would have abandonéed the ‘ease

if.a choice had to be made between the magazine's survival and fighting the

injunction. - . ! ‘. N
Knoll'"s priorities were the opposite of Sinykin's. Although Knoll:'says
¢ ! ) N

he never -believed The Progressive would be destroyed, he would not have dropped

'y ’

k N\_the case just to save the magazihe. But he admits, ''We were blithely getting

Y

. Union_ and by the Washington, D.C., office of the Wall Street law firm of White

into something we didn't know. the full scope of." And when Sinykin adwised

3 .

-
-

Knoll that .the case woyld be expensive, Knoll responded, "You wor}y about the law,

°

and we'll worry about firding the money,” Knoll “said ‘that when he Contemplated
, ' - é

an expensive case, he thought' "maybe--if .we had to.do something really huge--

3 . 0

.. R ) '
$50,000." .

The legal groundworkgdor the case was done by the law fiirm of LaFollette,

.

Sinykin, Andefson and Munsofi in Madison, a relatively small firm of 14 attorpeys.
- . , 4 o

Y~ -
-

v ¢ ' , -,
Morland, whose legal interests were expected to differ from thosd of the magazine
IS . . . :

- -

. , » 13
and its editors, was initially represented on a fee basis by Madison attorney

~ K)

Tom ‘Fox. As it became mord evident that the case would be expensive, portions

.

of the case were taken on a pro bono basis by the American Civil Liberties

> - RN

M

and Case;22 In the finak arrangement, LaFollette, Sinykin represented the
. / e

v . - by N
magazine, coordinated the case and deVveloped the scientific argument; the ACLU

. d

L R . - T - . . .
represented the editors Knoll and Sam Pay and developed the First Amerfdment

argument;jWhiqé and Case represented Morland, and Tom Fox served as Madison

» .
s
v

liaison for Morland. -~ . 3 ’ N
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The budget included a four-week trial, a gecond appeal to sthe Court of Appeals
. - S ' v

f dll-of this was $g§5,900, including ?33,00011n atgorneys' fees dl;eddy imnmcurred

through+ the March 26 preilmlnary 1annct10n. Thé projected budget had taken

A} .
! ! * > < ’ . ’ LI

. that Morland's representation would also be on a pro bono basis.
‘ e

.t N ’ : ~
In fact,, The Progressive case Proceeded no further than the sccond phase
- ¥ [y

of tQE projected six-phase budget. ‘The cost cstjm&tcé through the second phase

had, b2en<$8%,000 in attorney}' fees and $30,000° _in out-of-pocket expenses, But
}, . .. .. .

the actual costs reaghed $240,0QQ——9r 109 percént more than anticipated. Abput

& A . . - — . s
N .

< -

I\dnd,’finally, an appeal to the U.S; Supreme Court.. The projected.total coéL fpr.
. . . . .o ° o .

' .$165,000 was\foriagtorneys' sefyicg§ and about $75,000 was for direct. Qut=Qi-

and the ACLU attérney, developed a proposed budget for the entire case (Figureai).
' ¢

N4

- .
ingo account, LhL pro bono bono repres;ntatlon of Knoll und DIy but had not anE?LipaLed

pocket expenses . \&' Lo ) -~ _ A2

. LaFollette, Sinykin. billed The Progresswe $158 000 for 3,287 hours of

4

berv;ces provided by three attonngys,wd;klng full .time on, the case and three

attorneys worklng part time These figures represent’a fee of about $48 an

- ‘l

hour, a rate Sinykin said was 25 to 40 percent below thcfglrm s regular rate.

S . *

‘LaFoJfétte, Sinykin did-not charge a premium for some 18—hour, seven-day weeks

PR S . : >
own time on'thc'case. Carbon estimated Shat The Progressive was-billed about
14

Y

- $6,500 for his services représeﬁting qu}and.

All 1ega1 ‘counsel submltted bllls for oua—of -pocket prensos, and The

~ ]

Progressive itself accumulated between $25,000 and $30,000 in direct expenses$.

The most aetailed fiéurﬁi/§6r expenses are available from LaFollette, Sinykin,

(3 - n

) \ ; .
which totaled $17,500. These> expenses may be cansideréd representative of the

L .. ) o, . .
,othe%;lquiirms' expenses in the case. White and Case's expenses werce $16,300,

\ -

1o

the staff worked; nor did Sinykin charge the magazine £or about 200 hours of his

$46,000 less than the going rate by LaFollete, Sinykin. Yox billed the magazine

4

A
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.the ACLU's were $15,000 and Fox's were about $500. The largest cxpenses in-
- N bt .

\ . . -

curred by LaFollette, Sinykin were for:- ﬁravel $4 000; copying; $33700' re~ ‘.

. ‘search, $3, 300 pr1nt1ng, $2, 700 telephone, $2 000 and Lranscrlptb, $800 In

- \

addition, there were sma;ler expenses for posoagt, prleS mail, blﬂdL[&,'l *

. .
> ! - 7

safe deposit box and.mlsccldany. // 'Q' .
) 3

. .

. Other than attorheys' fees, the most “cxpensive part of Thé Progtessive case
= . , . . . T

. .was the development of evidence to demonst¥ate that Morland's aRicle wgs based
. ! ’ ' ¢ 4 . '

5

«
P R . ‘ C e

& on ihformatioﬁ~easiI&'foyndfﬁn thé pubLic’domain. _A‘significant porgion of

< 7 -
.

the LaFollette, Sinykin expenses went to dEVeloplng this argumgnt as did The: = *

4

'Progre551ve 5 -own expenses and some of the ACLU s. The need to coordlnate

three or f0ur différent legal efforts resulted in some duplicatiomn ofs work, ..

~ @

extra copylng of” materials, travel and phone ewpq!ses K But dppllcatlon of effort
. - . . .. TR N ¢ :
is not uncommon in complex cases. y T B o s

. ; ?
' ~ ' ‘

The argument that the information was avaf&%ble to the publlc was based -

on four-eloﬁents « First, LaFollette, Sinykin had research done by’ uhyqlcists s

.
DY

\J

" - f

in Madxson and in othEr parts ofhthe ceuntry and abrbad One ph?51c1et, y:

.,

'a

dlheodore Postol .of the Argonne Nauional L boratory,.worked in the Ldlok\ette,

.
-
. »

thykin off1ces for about two weeks adv151hg>lapyers gatherlng sc1tntﬁf1c -

® 3

information andsdeyeioplng a blbllography of pub11shed lltcraturt on LhL H- bomb

EUPRN

~Second, Morland spent.ab0ut a weak In *the LaFoliettt, Sinykin offdces. pres
~ . ‘ . *

) . . ' ’ : L , ’
.paging dn affidavit and being questioned orf how he gathered information for the':
" | . l. N .

article. ‘Third,.the ACLU sent'an independent researchef to thé Los Alamos -
- . ’ ’ . ¥

N - v ‘ - - = - P
Scientific Laboratery's: publlc llbrary in New Mexrco where:-he SUQLLSSfu]1y ~.
duplicated a critical part of Morland' s‘research. The Proggt351vc s L, . "

- B - > N

publisher and managing editor generated the'f0urth element bf'thezargument By\x\,

N » ) e ) ' i
traveling and telephoning to negotiate with scientists to sign affidav1ts -

. -

J .
saying that the kind of information in the H- bomb article was avallable to the

. : [} . ‘ e

2 . ]
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.from other.media, .and, of course, raising money to pay the legal bilis. These

. demands made the task of'bhblishing the mggaziﬁe

e
R . PR

’ . [

interna;ionaf§sciqntifié community and to_the general public¢c. Extraordinary
- . . / ~

expenses for trips to gather the signed affidavits included the employment of

. notaries public who sometimes sat and waited hours while the scientists read

° : ¢ ' -
the article. - .

By early 1982, Knoll g;id that the debts from the case had been reduced

.

to about $32,000 — The LaFollette, Sinykin bill was being paid on a schedule

of monthly installments. Aggressive fundraising had eﬂded, Carbon said,. «

%
bécause the crisis was over and for most people the issue was dead. Knoll

. +
v

said, "It was much easier, much more dramatic, for me to go around talking to

s

people who might be contributors as the bound and gagged editor of The

Progressive than the one who fought and waged a suteegssful struggle to publish

something."
. N N Co
Expenses are ready measures of the impact of a lawsuit on a publication, but

7

-what may be more imporkqnt is the cost in, time and energy. For The Progressive's

small staff, the extt¥a time demands ificluded asSisting attorneys in preparation
$ o

N

’ ’ . [ d . ,
of defense arguments, responding to requests for information and interviews

2
N - i 2 \~
- . « - .

much more difficult than it
S ) )

had been before the case.

Carbon estimated that he and the editors devoted neafly full time to the

.

case during the-%i:st two and one-half months after the suit was filed.  After

13

that, the demands on the staff increased whenever there‘was court action. Knoll
estimated that in the year afjter the case began, hé spent nearly 25 percent of
his time on.the road speaking about the case. In the first 18 months, he had

w -

spoken in 30 states; But neither Knoll nor Carbon kept detailed records of
. ) - N - 1‘

how. they. spent their time or how much money each speaking éngagement generaged.

Asked what the‘saiaiwere liké,.Kﬁoll aﬁswe}ed without hesitation, '"Lunatic.".
Y
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. % .
Morland, an otherwise unemployed freelance writer and anti-nuclear activist,
¢ e 3
"w .
had .to spend time in-Mddison, New York and Washington, D.C., consulting with

.

.

-

attorneys. He 4&50 had speaking engagements and news interviews that took té&me -

away from other worﬁ?he might have been doing. Except for some tulk-show

* .
~

interviews and speeches, Moriand was not pajd for his activities reglated to

. . . , .. 23 .
the"case, and’ only occgsionally were his travel expenses paid. 3, v save money,

he piggybacked necessary unpaid.trips onto paid trips resulting. in some very

hectic days. Once during a two- or:three-day period of about 10 interviews

.

a day, Morland literally fell asleep while angﬁering a qpéstiod, according to

-} N

Carbon. The only pay Morland réceived from The Progressive was $1,000 for two
articles and another $390 for:the right to publish the now valuable H-bomb

2 . e Yo , si i
article.'é The Progressive did, however, accept financial responsibility for

Morland's defense, something a.free-lgncer cannot routinely expect.

'The‘de@ands of the mediaqcauseﬂ the most interruptions in the normal

activities of The Progressive staff. The staff had decided at the beginning

.

of the case to respond to eyg%y reasonable request for information and inter-

.t . L

o .
views.~ They wanted to counter the impression left by the judge and the govern-

ment that the article dif, indeed, reveal secret, dangerous information. Sinee

¢

the article was locked in a safe, the staff concluded that they needed to say

. -

as much as possiblé without violating ‘a court order prohibiting them from dis-

Fae

cussing the scientific content of the article. At lcast indirectly, they wanted
P23 d

to show that they were not an "irresponsible bunch of crazies,” in Knoll's
L] e
terms, as-they felt some media had portrayea them in stories and in editoriuls.

And, Knoll said, the case was about access to informdtion, and it would have

- w

been hypocritical to deny the media information they requested. -

The consequence of trying to apswer all the questions was that at times

! l
there would be several television crews waiting at’the door when the staff

14 - g

£

.
L] &
Y

4




13.
. :/.;/“L T
arrived for work, and the principals in the case did nothing but talk to reporters
Y . ’ e
"for a'whole d?y, for §veral days in a row," Knoll said. With first three, then
v C7 ER

four telephone lines into the"@ffice, Knoll said there were times when all of the

. S ‘ . N . .
phonés would be busy for hours. And if he left the office for a few hours, «Knold *

& .

would have 20 or 30'phoné calls to return and he would spend the rest of the day
. . K ‘

on the phone. Staff members also tried to accommodate most requests for speeches.

.

Eventually’, a foundation was” formed to help arrange speaking tours and other

public relations activities.

-
-

Then' there was the mégazine to publish. The attention generated b; the case

.

.
resulted in a-50 percent increase in the number of umsolicited manuscripts. Each
' v

of the 250 or so madhscripts that arrived each month had to be regd to find the one

or twousable ones. The one media contribution about which Knoll speaks most

~warmly and passiodatelf_was the donation of the services of a copw editor by

the ‘Bergen Evening Record in Hackensack, N.J.. That newspaper sent o reporter

Y

to Madison for a few weeks during the summer of 1979. He worked through the large’
‘ _ . - 2
backlog of manuscripts and helped. put out the magazine. Knoll said that his

assistance "was worth thousands of dollars to us and it was a magnificent

contribution." . ) S
. 3
+ The New, Jersey newspaper was not the only volunteer to come to the aid of

]

The Progressive, but it was the only direct media contribution. Knoll said that
— N .
he and other staffi}emberg ""called 4n every chip," every personal due bill they

\ '

had ever earned. They accepted nearly every offer to answer phones, to stuff

envéIOpes and to house out-of-town visitors. In short, Knoll said, commgnting

on.the time and energy that the case absorbed, "It was almost as if a year had

been taken out of our lives, our work, to devote to this thing." Two years later,

he said, "I'm-still digging out, still catching up on some of the time we lost."

Whén Knoll first contemplated the case and what it°would mean to the magazine, )
&

~

erican mass media would come to its aid by providing editorial

he thought that the
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7/ support, and contributing to the-defense fund. 'We thought this was a clear

open-and-shut First Amendment case, and the media organizations ‘aren’'t going .

+

to let_us go down the tube on an issue like this," Knoll said. ‘

. -

[ . . .
' . This expectation was not unreasonable if previous case histories were :

used as a gnﬁie. Not only was The Progressive case a First Amendment case,

it involved an obvious prior restraint by the governmént. And the U.S. Supreme

Court has said most.clearly that if the First Amendment protects against

anything, it protects the presgagainst prior restraint, with very few

. 25 .
exceptions. In the few prior restraint cases before The Prograssive case,

the nedia suﬁpo}ted the defendants. The conservative publisher of the Chicago

\

Tribune, Col. Robert R. McCorﬁick, contributed.$35,000 in legal services’to the

blgot Jay M. Near for his landmark prior restraint case in 1931. McCormick 7

.also convinced the American NeW%paperFPubllsh;rs Association to contribute

-
.

$5,000 to Neat's cause.26 In theé Pentagon Papers case, ‘meither the New York Times

nor the Washington Post needed financial assistance, but they did receive

[2

- - i 2
' ﬁg% editorial support from most of the press-in the United States. 7 _In the

E RIC

Aruitoxt provided by Eic:

- M + -
Nebraska Press Association cas$e, individual media and media organizations con-
. X p

tributed most of the $¥25,000 needed to ﬁursue the case, and editorial snppor;/)

28 o

for the Nebraska media wastearly unanimous.

Based on other media's eXperiences with First Amendment cases, The Progressive's

editors were certain that the°media would come to their aid. "In that expectation,

we were catastrophically mistaken. As ;E\turned out, the major media institutions,

7corporat10ns, associations waren t terribly- concerned about our First Amendment

rights, lest we jeopardize theirs," Knoll said. Not only-did the media fail to

L. ]
. »

3 . .
help the magazine financially, most oppdsed the magazine's position in editfria

- = hY Al ¢ 2
A fewsxhowever, such as the New York Times, eventually supported the magazine. ?

-

The only individual mass‘medium to contribute money to The Progre551ve s legal

defense fund was“Plazboz magaz;ne, which gave Knol] $5,000 and a, Hugh ﬂ Hefncr .

0
- - Y ~




First Amendmgnt qyard. The Wisconsin Freedom of Information Council contributed
e . . Y , & - ¢ )
‘$1,000. A number of chapters of the Society of Professional Journalists/Sigma
) . N . \

Delta Chi céntfibutéd $25 to $50 each, and nearly two yéé}s after the case was
completed, the national convention of SPJ/SDX endorsed The Progressive's stand and

~

contributed $500. ’

- 3
Y

. The only remaining direct media support came in an offer of legal assistance .

from Clayton Kirkpatrick, publisher of the Chicago Tribune. The offer was

[

4eplined‘5ecause the attorneys were concerned about spreading the legal defense

too thin and feared lesing control over the arguments in the case. A number of

<
4

magazines, weekly newspapers, professional ofganii?tions and three daily news-
- i

. bapers did file joint amicdus curiae briefs in suppo;t of The Progressive

(Figure 2). Since Judge Warren had taken judicial noticé of the editorial
. Co. N\ .
opposition to The Progressive's stand in the case, thé media participation in

the amicus curiae brieYs.was important, but it did not help financially,

Due to the negative.editorial reaction to the case, The Progressive's e
-] . M . » '\
staff did not engaéé in much formal fundraising among the media, and were

generaliy rebuffed when they did. Knoll was invited to speak at the American ; 3
Societyxéf Newspaper Editors cogyentioé a coupie of week§'éfter‘the suit was A -
filed. But he was not invitea to the American Newspaper P;blisher Association ﬂi
. 4
;convention that waérﬁéld about the si?e time in;the same dity3 even though the

“convention's theme was the First Amendmierit.. .

PO

- The fundraising that was done was rather informal and amateurish,botf\Knoii and
d ° P

»
Carbon admitted. The efforts included a direct mail campaign, speaking tours

and an appeal to subscribers as well as meetiﬁgs with a few foundation re-

pfesentatives and wealfhy individuals. The largest single contribution was

. 4 R
$25,000, which came out of one meeting.with a small group of liberal philan- A

thropists who together contributed $70,00qu Carbon estimates that the magazine's

subscribers contributed $76,000, in addition to the $100,000 they contributed

-
’

T -
4




Parties Filing Amicus Briefs with Court of Appeals in The Proéreséive Case ' .
_— S .

F;gure 2 s ' s .

-~
°

Natlon, Columbia Journalism Review,’?layboy, NatlonaJ Journal -New York,

New West West Juris Doctor, Inquiry, Workimg Papers, New York Rcv1ew of

Books, New Republic, New Engineer, Focus, Mldwest, Village V01ce,

Na

St..Louis Journalism Rev1ew~‘Black Scholar, Rolllng Stone, Editor and

'Publisher, The Witness, Sojourners, Texas Observer, American Lawyer,

Cleveland Magazine, Seven Days, Transactlon, I.F. Stone's Weekyy,

> Chicago Tribun

American Booksellers Association,Inc., C%UﬂCll for Periodical

Distributors Associations. .

°

Reﬁorters Committee for Freedom of the Press,

. Freedom to\ Read hndationt . /- ' : .
. . N ' - ’ _
3: Scientific Ame ican.\\\\
. N * - . R he 3 ¢
“ ) “' ) \\ ‘ - Iy
« 4, New York Aimes, American Society of Newspaper Editors, American
S Assd%iat;on.of Publiéhers,‘National Association of Broadcasters, -

- Associafion.of American Presses) The Globe Newspaper Co. ' : N .
» N N
Fusion Energy Foundation. ) . : ‘ .
. - . ‘ ’ o

Committég#for‘?ublic Justice, Pen American Center, Authors: League of 5

America, “Inc.




. - ) . - 17.
during 1979 to offset the magazine's yearly deficit. The direct mail campaign

didn't quite break even.’ Carbon and Knoll said that the speaking tours were not

) [

effect;Ve fundraisers, either, but some speeches were indirectly responsible
for contributions, including $5,000 contributed during a party after an ACLU

\ N A
chapter speech! " The speeches by Knoll and Morland were more valuable in

disseminating The Progressive's positions on the First. Amendment and on nuclear

v

dévelophent. The fees for many of the speeches just barely covered the Speakt;'s

]

travel expenses. )
Although the.magazine was accused of using the H-bomb c%fe to boost

circulation, in 1979 circulation increased by only about 700, compared to the

b
.

3,000 to 4,000 new subscribers anticipated from the annual. circulation drive.
s A . . ) .
The demands of the case made it impoSsible for the magazine to conduct its

regular circulation doive. Though careful records were not kept, Carbon estimates

;\B:‘ : : s ' & H
. that the magazine logt a few dozen sqbscﬁ%gtions a!!aa result of the case, and

- -

more‘weré lost becausé the magazine accepted the Playboy award, which feminists

. . A ) -
in particular criticized. i .
. :
v ' ! ¢ ! :
> Reducing the Risk of Litigation ' -

»

Given the bali{ical,QSSUes and the légal argumén;s of The Progressive case,

L €

- v . * q.f;‘.

magazifie was based on a rejection of The Progressive's strong anti-nuclear stand’

and a fear that the U.S. Supreme Gourt would eventually rule in favor of the

+

i * A ) N N "’“ rv\' N N
government and erode the protections of thé First Amendment against prior re-

straint. The inaction and opposition of the media were clearly not the resull

P

of ignorance about the cost of media litigation. The media have been aware for

some time of the high cost of media litigation and of the impact\iitiggtion‘has
¥ > ' . ‘ ‘ .
"on a medium: Professioﬁal‘3350cgafions such as the American Newspaper Publishers

Y

_Association and the. National Assoctation of Broadcdsters have been actively

developing means of reducing the costs of litigation. The dﬁyelopment of libel

ES P .
) .o . #

it would seem that the failure of the mass media t'o come to the aid of the v

P-u‘
A
-

-
o
¢
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.insurange qnd,'more recently, First Amendment insurance is meant to minimfze

-~ - - Y . -
some of ‘the risks of publishing and broadcasting. Of these, First Amendment .-

*" * ‘insyrance is most relevant to The Progressive's situation, but it was not .
* M = * - 4 .
. - L & “
S available when'the case began. - . .

First Amendment insurance was developed in 1979 by the Mutual Insurance Co. .

uda at the request of the American Newspaper Publishers Agsociation. It

ailable to ANPA members in April 1980, and by August 1980, 269 media
. b . N ,
purchased the insuranee.30 In November 1980, First Amendment

insurance was wade available to members of the National Association of Broad-

"casters by the M ia/Professional Insurance Co., although its protection is not

. <
»as broad as the insurance provided bynMutual.31 Mutual's insurance policy

.

covers prior restraint ) access questions, reporter’'s privilege,- statutory

issues, and ‘other actions re ognized as involving violations of the 'freec press’

14
guarantee of the First Amendmen Coverage.is limited to a maximum of $1
. s i .

.

’ . < . ~ .
limitations on publicatiof, anti-trust involving "signifigant First Amendment

m11110n per incident.

The ANPA's objective for First A ndment insurance was to prOVldu small— and

medium-sized newspaper with the financial\ resources to undertake Tirst Amendment |
d . [} . . s

.’ o -
- [

, cases . In announcing the insurance program, \Allen Neuharth, chairman of Gannett

)

and then head of ANPA, called it' "a great step orward in providing newspapers

~ \ . -

v throughout the United Statess particularly Smaller\newepapers, the opportunity
3 oo .
and the means to fight for and to defend freedom of @peech and the press." 3

~
.

£

But an important question about First- Amendmunt insurance is: Can tHe smaller
gt . '} N .

: . media gfford tq buy the: coverage? About h}lf of the newspdpers and broadcaét ) .

2 . 'y
. . : , o 34 ‘
. stations in the United States don't carry gibel insurance, and there is no :

LY
L ~ c

) : : . ) , 5 -
reason to expect that these media will buy.First Amendment insurance cither.

. . ‘ M '
1

For The Progressive, Sinykin said, the magazine "cannot even afford libel R

. a

~ a7 .8

' ' . ~ , , s “ et .
insurance, so how can we afford First Amendment insurance?" Even if The Progressive

P e : N . .
‘ ‘ - %
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. ° VY '

could qffdrd First Amendment insurance, ‘the only way to obtainm it would be if
it were an ANPA member. And Knoll said that he'would oppose buying -Fixst

Amendment inéurance on principle. "I dop'r t%ink I need to insure nyself for

‘,I

the exercise of rights granted me by the Constitutlon," he said.
4

The rates and deductables for Mutual's First Amendment insurance inctrease
¢ - ~ L)

on a sliding scale according to circulation ahd are based on Mutual's libel

N -
v,

- .
. .

insurance rates. For.a newspaper with a circulation of 5,000 or less, the‘innual

. ’

premium is 3247 for $100,000 of coverége and'$504'for $1 miiliqn; with a

. dedﬁctable"nf $2,500. A newspaper with a circulaton between‘ZS,le and 50,000

" would pay a premium of $500 for $lOd,000 of coverage and g?,148 for $1 million,

t .
withra $7,500 deductable: For large newspapers, those with c}rcn]ations between

150,001 and 200,000,.the annual premium is $1,6§9 for $100,000 of“boverage and

$35216 for $1 nillion of coverage, with-a'deductable of 315,060.36

The First Amendment insurancé offered to+hroadcasters by the Media/ :
ProfeéEienaI Insﬁr?nce Co. 1is also tied to its libel coverage. For*radio, the,

r

L o [N
annual premiums for libel insurance are based on the radvertising rate card and

* for television on the hourly prdgrahming rate. First Améndment coverage adds an .
v ;. R : .o ' » @

additional 50 percent’ to the annual libel premidm.37 ’
R kS
Although Mutual has provided ‘a list of types of cases.coyered.by its First

~

-
[y

Amendment insurance, payment of claims is not autopatic under the policy. Mdtua},

not _the publisher, makes the final decision on whether to pursue a case-or to -

1 . N

resist government action as The Progressive did. When First Amendment ‘insurance

was in the planning stages, Arthur B. Hanson,'genéralicqunse; to Ehg Mutual

Insurance Co., said, "We will tell (the publisher‘inhether he is going to court-
) ' ‘»v"“v< . ’

or not." The decision to cover a case is made by a panel consisting of Mutual's

DR , - o

Y

lattornéy, the publisher's attorney and at least three attorneys selected by thé

. - .

~

insurance comp@ny. A ruling by the maJority is binding on both Mutual and the

. insnred. But unlike Mucual s 1ib§1 insurance under whic’h tggfbub],ishc.r s

-

S .
DA ( ﬁee- ) -

, -.'\ \ .- :,': - / A . ., . . . .
) 'r :{\ -. .. . . 21 v - . A ' P \
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: e ¢ D3 ' - .
dLtorney handles the case, FirsttAmendment insurance permits the insurance

. : . 3&’ .
company to selecg the attorney ¥ x~the,casea ~ ) . .

. <

S
Bw e

oo~

As an example of a case thagﬁw%uld not be c%yefedfgy Mutual's First

» -
Amendment 1nsurance, Hanson said th X%_ would<nog apply in a libel CJSL when

o .

°

— s

a reporter clarms a First Amendment pggv1leg to refust to ldentlty o bOUrCL
* v . .- . ~
. >N
or prov1de other information necessary to the-ncwspapbr dbftnsu» “"1 don't care

. N .

“if the reporter gdes to jail," Hanson said BuL.J m not ‘going to pay out a

v

B . & . N
- -ao, . T w
mllllon dollars just because some dummy thinks Hels got a privilege whcn the

< Le3
39 .,
court has said he doesn't." This example raises a, questlon vhether the

insurance would have covered The Progressivé=whichlwas clearly proposing to
[ Y L}

« 3 N
violate the letter of the Atomic Energy Act of lgif.- And would it have covered

Th& Progresslve if the staff decided tb violate\&fe court order and publgsh

-

Lhe H-bomb article’ That's an option The Progngsslue s ed1tors considered,

o S : 40 .
as did some New York Times executivés.in the Pentagon [Papers case.
. —r : . Lt Y " -

Opportunities and decisions to publish allged H-bomb secrets or Pentagon
° ‘ - N " e . Y

Papers are rare, but a common and costly problem‘fbr the.media is libel. Some

] . AY

media-people expect that the publicity,surr0undipg large damage awards in recent
. ! y 3 ) .
N a > .
libel cases will ﬂesult in more suits being filed against the media. ®James C.

-

N .o . - . " 2 - K ‘
Gooddale, former New York Times general counsel, said "There ls no qucstlon
A ‘4

K » >

(that 1iBel lawyers are going to flle) more and more libel suits because they.

. see that plaintiffs can be awarded a lot'of money and -it can be very lucrative."

. . s N
But it is the defense costs that are the mosf déﬁ%litatipg and demoralizing,

particularly‘when a publicatlon w1ns atllbel CGSe John K. Zollinger,

publisher of tbe/éallup (N. M. ) Independent, sa1d his paper spent ’neafly 2

percent “of our net profit on legal @osts. It' s- no Joke any more (because)

; 2 . ) i .
you win and still pay."4 . ce
‘e - -: - .

Most libel insurance- policies donot automatically coVer legal expenses xhat

make even winning a case costly. One 1nsurance company representative est1mated

<) °
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44

~ .

& . ' \' ‘\ix * . "\

M - - . .
that insurance for a. magaZine the size'of The Progressive would cost about

$650 a yedr for $100,000 of libel insurance and,$1,200 for $1 million of coverage.

©

> . . . .
There would be a $2,500 deductable and legal fees would not be covered. "To

P
ve € . N -
? v

~have legal expenses covered would cost an additional 35 percent.43 Of course, .

vthese estimates assume that ‘the insurance company would be willing %o insure
~ . ? ' )
a politically activist and editorjally aggressive magazine such as.The

: Progressive. A representative of one major insurancc company said that his

&bmpany likes to 1nsure nice\publications,'
S T : M.
volved in controversy-and litigation. A study undertaken by the legal

meaning those unlikely to be in-

department of the National Association of Broadcasters found that Stations

which broadcasr news, editorials, talk or call—in,programsjér‘publiq/affairs '

)

programs are required to carry spegial déductab}es up to four times the usual

45 T . . T . .
/ﬁeductable. And some insurance companies will not sell 1libe&l insurance to
< 4 . ’ 1 - ) “‘ / .
small broadcast stations. The study reported that 4 percent of the stations®
B . d . a

respondingeto the questionnaire had '"to nodify or cancel types of progrgg@jég or

- . . . 46
news coverage" because of possible pressiire from their insurance compunigs.

P

. ' - - » ‘
The results of this survey led the NAB to develop more comprehengive insurance

- . . -
\
- - L l

.

«
[y

for dits members. . -

°

It seems that 1libel and First Améndment insurance are most economical

i [}

Lo large, profltable media, those tg‘jaare most 1ike1y to have the financial
resources and the legal counsel to engage in 1itigation without insurance or
e e Se .

-~ o~

assistance of outside funds. Libel insurapce w1thout prov151ons “for attorneys'

fees and other legal expenses would seen to be a poor’Paréain for media without

. w o™ - L4 -
exceptional in-house counsel services. Although prepiums and deductables for

3

libel and Firsﬁ\Amendéent ingurance do not seen nﬂgn"ﬁmpared tg;annual budgets, - -

Sy, . - <\
- - - ’ - ~

it is likely that the premiums will rise if the volume of claims and large damage

¥ - ‘ . - . -
awards increases.as predicted. Then insurance will not be merély an incidental

L4 s

' expense. -~ ) . . .

<y
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Ingurance is just one of the resources available to the media to help offset

the cost of litigation, If a media institution has neither insuruance nor
e . - .

individual funds to engage in litigation, it might turn to one¢ of Several or-
MY . N - n ¢ .
-- ' . -‘ .') Ny /

. Bunizations interested in media cases. These include the Reporters Committee
for Treqﬁom of the Press, the American Civil Libcerties Union and subcommittecs
. ¢ N ’ ’ ) ’ "
of the Amorican Newspaper Publishers Association, the.American Sociély of - ey
Newspaper Editors and the Society-of Prdfessional Journalibtslslgmg Delta Chi.

> The ACLU did provide valuable assistance to The Erog;QSSLVc, and it has s

’

)

provided pro bono counsel for other mediﬂ in First” Amendment cases. But the
“* ACLU's purpose is tolpromote and protect kcivil liberties, broadly defined, and

the media® and the

f ~ -
ACLU dues not become involved in media cases lacking First Amendment or other

3Pnstituti§nal components. The ACLU would not be interested in an ordinary

libel case, and it .seems to prefer to deal with novel issues and potential

. ‘A'» . "
*  have to pay out-of-pocket expenses, which amounted to. $16,000 in The Progressive
* (3
case. ) i . . . .

o . .
’ /—\\}Jndm¢rk cases. While the ACLU provides pro bono counsel, its clients generally

)

+» The strictly journalistic organizations address more than }he congtitutional

problems of the media, But the ANPA, ASNE and SPJ/SDX have not committed the
) Ly v _ "‘ .
resources and staffs to do more than help'finance/g/fcw exceptional casces or

.

those with an obvious impact on nearly all members. The more common contri-

t - hd

butions these orgamizations make is*to file amjicus curiae briefs in cuscs under-
ot e e T Y

tuken and underwritten by other media institutijons.

'
.

moral support and somet ines they make impsrtant legal arguments, bug they do

*

nothing th helg'pay the bitls. Although the u#v(uLivu committee ol the ASNE voted

P
within a few weeks of the start of The Progressive cuse to support the magazine,

’

the support cdme in the form of an amicu% brief filed jointly with other media

organizations, The ANPA took no’ action in The Progressive case. The national

SPJF/ShX diJ not take any action until long after the case was finished.

O

’
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The Reporters Committee was formed to provide legal aid to reporters, and

- .+ ‘“ &

media, but it was of little assistance to The Progressive. When the caseﬂbegan,

S

-Knoll said that’ Jack Landau, head of the committee and former co-worker -

- .

. with Knoll in the Newhouse\s&aip? valunteered 1legal and financial assistance.-
’ ¥

.

Within ‘a few days, however, Knoll said that Landau changed his position a
Add < a .
» advised Knoll to comprvmise with the government by submitting the article to

A .
"experts' who would decide what could be published wg;hout endangering ndtional

. security. That was not the sart of aid The Prqgtes§ive yas expecting, and

-3

» \ - PR
Landau's recommendation drew a bitter reaction from Knoll. "Whatewer the

- 7/ i
| .
L4 -

Reporters_Committee is," Knoll said, '“it is not a cPmmittee for freedom of
the press."\ In the enh, the Reporters Committee did join the 8hicago Tribune .
and the Freedom to Read Foundation in filing an amicus brief. A )

' Even if “the Reporters Committee had wanted to help The Prbgressive, it is -

unlikely the committee had the financial resoudses to undertake an expensige

case, Shortly before The Progressive case began, the Reporters Committee reportéﬁ*

a $31,000 deficig.47 And=RrovidIBg financinl assistance in media chsés is not

its primary function.- The ﬁéporter§ Commitvee is itgelf‘dependent on the

. -~

. . largess of media institutions Efoundations and individuals for.its funds.

-

. . . . .
* In' short, none of the organizations with a specific interest ;@ media law . -
. Ed . Ll

¥

issues has the resources to do more than assist in a few major cages, "and more- s .

* * e :5) N N N

often the assistance takes the form Of filing amicus briefs. But .even when z

. . ' ”

these organizations provide legal help, there are problems. Legal counsel- pro-
. L] .

f

. vided by a* third partyfand amicus briefs subjecf the media institution involyed '
}'5.‘ ** .in the case to a possible loss of control over its lééal arpuments. The invelve-
ment of the ACLU in The Progxessi&e casé 1llustrates sgme of the problems that ~

' . - ,
could arise with ar amicus brief. Before the March 26 hearing on the preliminary
injunction, EheiACLU*ﬁdIéd an amicus brief regommeqdihg that the court appoint

a pgnel of.scientists to review.the H;pomb article. Sinykin saild that when he

ETYY 7k \
Q ~ e L. [y




| - * learned of the, ACLU's argument, '‘we were horror-stricken.'" Judge Warren read

.
3

the ACLU's brief along with legal hocdmencs filed by The ProgﬁeSSiv&;.Ehe R
/\ , ' [y - . . . ‘.q N
sovernment and,éther amici, and he igicially adopted the ACLU's suggestion, .-

—

- - .
Thus, a compelling amicus argument, which was contrary to the magazine's own
. L ————— - -

~ 0 a r
PR . A N 1

position, supplanged The Progressive's argument against any form of prior

-, .‘ « . )

PR
2

restraint. When pﬁe.ACLU'subseduenqu offeved to £epresent Knoll and Day,

. . ) “ . .. EX
Sinykin said that the ACLU's.help‘was accepted on conditian. that the ACLU .
- [
“ - - : . “ : ° id : '
. ¢
/dhuuhm the idea of an indep ondcnt ré&view of the erLLIO Tn the Pentagon

' . . v o

-

Pupers cuase,’ outside.counsel for both the New York Times agd the Washington Post
. S e e —mre oy - ——— - —— s — e

~ vpposed pﬁblicécioh of the dpcuments. The Times had ta find a new 1awyer'che
/ A r‘ ) -’ . - .
1ght be fore‘ets flrst ceurL”heérlng, and, after, the case was completed, the

! -

Post fired.its col el beci/se of ‘his wecbmmendation against publicatidn and the
< * 48 . > .
#p@ s dxssatls actig ith hl& arguments in the case.

. — -, . { ) -

\\\:\£101{C1Ub;j£2 . /vj 3 " ' o '
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6né~of the ob(lous resulcs ‘of the cost of llclgaclon is that the medhr !
J\ A < R
s willla \\ id ;lcuaclons chaL mg}\Lﬁ&{lt in Legal problems. F1oyd Abfams, an ..
, v oo “
o ! . .

dttutncy who helped to represent the New York Times »in JLhe Panagun Pdp(r case,

s .
said, "lf things develop to the point whefngargc jury. vu{@jcts or iarge counsel

. 0y L « R
* fces on.a yeasﬁ;’basis are the norm and pot the exeéption, thien I don't have.any
. . . . 3 . ) -

Gﬁ%bts that publications will be obligcd to trim their sails ! . . . The real
[ ﬁ - # . .

[ . ’

ddngvm is: that the.public will ﬁever know' 9 Since it is difficult to know when-

N

J .
the media tﬁgage in seif- censorshlp, it is fmpossible to gauge how commen,: -

¢ L, T . .

< ot
pracfice- it is or what types of stories are not _publisbed. . . .
. L] N ' . " ¢ ll" . s .
L Even The Progressive's editor and publisher acknowledge that they would
. -] . .

. -

- " : .

f - - 5 . Y ' .
be more cautious if an issue comparable to the H-bomb secret came up again.

. . .

’ .
They w&wld plan their strategy ahead of time and raise defense money before ’
. . g .
s 3 - i ’ coaw _‘; . "" . . R
puﬁ&&cution. "] think we would have b go out and talk dbout tlie article with .
. * . P - .
- » ' - T . 3 - v
. L ST B
{4 . )
.. v . 3
* . > . -"$ "
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people and try and get (fiﬁancial) commitments in, advance,"” Sinykin said. The .
reactions of those solicited might well determine whether the‘article would

@ * be published. Knoll add§; however, that in the same circumstances, he would -

¢
.

1 diéobey what he thought was an unconstitutional court order and publish the

<

; ¢ article, on his own if mnecessary.
; N | B ~

If a media organization cannot rely on the financial support of larger media
. " - s 1 -
and does not have insurance to cover the costs of litigation, what
v ’»* ’
» then are the medium's alternatives when faced with a potentially expensive c§se?

organizations

" \Y’] -
The bottom line is that a small, independently-owned medium may have to risk its

-~ A\ ]

own sqrvival dn order to pursue litigation that may actually benefit all media.

The Progressive did not quite reach the point where a decision had to be made

3 hd [

between killing the magazine and dropping the case.
‘ ! :

Ta ¢ i ’

The increase in the amount and cost of media litigation is affecting all

°

. ®
o media. The existing means of financing media, litigation- are inadequate and
. - ) ) V4
there is & need for a comprehensive system of responding to medfa legal problems.
- Whatever form the system would take, it needs to ptovide}
¢

-

T * . .
--Information on how previous cases were managed and what successful

¢

and unsuccessful strategies were, so media participants need not develop their®

LY
- s

own strategies in avacuum; . - * ‘

- . --Ready access to informed advice about responding to legal pfoblgms that

can accommodate the medium choosing to tgke or defend unpopular action;

--Experienced legal coqbsel available on the short notice required in prior

i

restraint cases; . ) ’ : .
¢ .

1ot *

L3
--Money to pay direct expenses as wellas attorneys' fees, or a guarantee
< h ’
af pro‘bono representationy " ° -~ . ' ‘ .

' , sat t

;;Apd,volﬁéeéry assistance to hefp the medium Cdntinue”to gubLish or
,os ) At ‘
* shroadcast while legal problems occupy the time of the staff.

s

°
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