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Title IX of the
Education Amendmenqsfof 1972 -

> N
o N
- [

) 0 »
ISSUE: , . - :
v, May the inequitable ‘proviision of cheerleaders result in a denial of
’ equal, athletic opportuni . N

> 5
* ~

FACTS:

. OCR investigated a complaint alleging inequities in the girls' athletics
' x \  program with respect to scheduling, equipment and supplies, travel, :
opportunity to receive coaching, assignment. and compensation of coaches
A ~ +and provigion of cheerleaders. OCR foiind inequities in the opportunity
tp refeive-cogching, the assignment and:compensation of coaches and
e provision of cheerleaders. ,The district subsequently acted to
provide equal athletic opportdnity in regard to tle assignment and R
compensation of coaches and opportunity to receivel coaching, but refused '
to provide cheerleaders for girls' non-tournament games, although . .
it provided cheerleaders for all boys' games. °

e

. DECLISION:

If the inequity is not sufficlient for a finding of unequal athletic
opportunity in violation of section 106%41(c), the determination is
based on whether a school district has ‘the right to pick and choose
the inequities it will correct. The findfngs concluded thdt the
. school district was generally giving less priority to the girls’
athletics 'program than to its athletics program for boys. To correct
e.this violation, the district at a ninimum myst be required.to correct -
all inequities in its athletics program, including those i1#volving
the provision of cheerleaders. Although the district may choose
to provide fewer cheerleadeY¥s, for games or sports with. fewer spectators,
it has no basis for refusing to provide any cheerleaders a3t .all ﬁor girls

ngn-tournament games. .

s

(AUTHORITY:
v Tﬁis decision interprets the following sections of'the.Ti}le IX regulation:
¢ - Section 106.31 Education programs and activities, ”,
o, (b) Specific prohibitions. Exckpt as provided in this subpart, in providing
* any 'aid, benefit, or service to a student, a recipient shall not, on the
basis of .sex: ) oy v 9 .o
. ‘ .

M -~ 72 R

b

(1) - Treat oneuperson differently from another in defermining whetlier such
person satisfies any. requirement or cond tion for the provisioﬁ of Buch

. - aid, benefit or service; - : o L .~
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T i (2) Provide different aid, benefits, or services or provide
N - . aid benefits, or services in a different’ manner ;
(3) Deny'any person any such aid, benefit, or servige; ) b
o . : (4) Subject ‘any person to separate or, differen¥ rules of
’ behavior, sanctions, or other treatment: .
. Section 106741 Athletics. * - . .
- . ) (c) Equal Opportuni¥y A recipient which operates or sponsors
© interscholastic, intercollegiate, ctlub or intramural athletics <
, shall provide equal athletic opportunity for members of both o
' sexes. - ) ’ ‘ . .
. OLEP Memorandum,of July 17, 1980. &~ SO
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. . - . Title IX of the -
T . ., Education Amendments of 1972
.~ -ISSUE: - L ‘ T e
g Must' a school district offering boys' haseball honor a request to '
, . start a girlg' softball program when theére are limited competitive
opportunitiese , . .. ‘
'FACTS: < - % R . I -
- . : - 4

OCR received-a letter of' inquiry from the executive:.secretary of a’
state high school- athletic association asking whether a‘school ‘which
" offered. boys baseball ‘must honor.a request to start a girls' softball
*. . program when there were limited competitive opportunities in the’
surrounding district.

" _pEcIsioN: _ . ‘ o, e B
-~ £, . \ﬂ_. ‘
Title IX requires schools to accommodate the athletic interests
* and "’ aﬂTlities of .both sexes on an equally effective ‘basis. There

is no requirement that schools of fer exactly the same choice of ’
sports %o girls and boys. Thus, whether a school of fers, base-
e " ball has no ‘effect on whether that school should offer softball.

_ When there is.no reasonable expectation that competition in a 'sport
will be available within an institition's normal competitive regiopns,
the institution is not, required to develop an interscholastic' team
for that sport, 1Institutions may be required by-Title-IX to actively’

e encourage the development of such 'competition, however, when overall
) athletic opportunities within that. region have been historically )
limited for thé members of one sex. Thus, Schools may be required
to actively encourage participation in sbftball ‘or other sports of

interest to female students when girls athletic opportunities have

. been previously limited in a particular region.

[ ‘ \ -

AUTHORITY: ' S SN ‘ .
This decisien, interprets the following section of the Title IX regulationg

" Section 106.€1 Athletics . - ‘\ - . _— .
(c) Equal opportunity. A recipient whicﬁ“:perates or sponsors
interscholastic, 1q£erCollegiate, clib or intramural athletics

sexes, In determining whether equal opportuni&des are agailable
the Director will éonsider among other factors,
. (1) Whether the selection of spor}s and levels of cempetition effectively
' accommodate the interests and abilities of members’of both sexes.,

I3 . .

OCR Letter of December 2 1980




. DECISION:

. _ . Title IX of the '
*  Education Amendments of 1972

ISSUE:

" Where limited opportunities for female students:are alleged is it

discriminatory to reduce the number of sport seasons for girls from

four to three when three sport seasons are offered to boys? , -
FACTS: . : ' .

v .

OCR received a complaint that a school district discriminated against
female student athletes by offering them shorter sport seasons. Specifi-
cally, girls had four sport seasons of ten weeks duration while boys had
three sport seasons of thirteen weeks duration. OCR informed the district
. that the complaint, filed by the National Organization for Women (N.O.W.),
would have to be 1nvestigated unless the sport seasons were equalized.
It was possible that the difference in the number and length of seasons
'did not result in inequitable opportunities for athletes of, each sex.
However, the school district simply equalized the sport seasons, thus
negating the basis for an ihvestigation N.0.W. appealed OCR's closing
of the complaint stating that the change in the number of *seasons resulted
in fewer participation opportunities for female students.

Clearly, no female student would bé able to participatd on more than three
teams per year where the number of sports seasons was reduced from four -to
three. This could result in fewer participation opportunities for a few
female students. However, lengthening the seasons permits female students
more time to develop their ®kills'in each sport in which they participate.
Most importantly, male and female students would receive equal treatment in
the overall athletics prdgrams, with each sex having the same- limitations
on participation.

%

*AUTHORITY: o ' -

This decision interprets the folloning section of the Title IX regulation:
.+ Section 106.41 Athletics

(c) Equal opportunity. A recipient which operates or sponsors
in¥erscholastic, intercollegiate, club or intramural athletics
shall prdvide equal athletic opportunity for .members of both
sexes. In determining whether equal opportunities are available

‘the Director will consider, _among other factors; .

(iii) Scheduling of games and practice time.

‘OCR Letter of June 20, 1980 .
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1SSUE:

Title IX of the
Education Amendments of 1972

[

May a school district assist in the adpinistration of a sex-restrictive.
" scholarship which has been established by a will?
FACTS : , ' .
. / o
OCR received a complaint that 'a school district discriminated on the
basis of sex by assisting in the administration of a gex-restrictive
scholarship established by-a will. Specifically, the scholarship
awards were to be offered to graduating male students who had received
the highest grades. The only othex scholarship aid available was
also established by a will. This award was also for top graduating
students  but was not sex-restricétive, The amount of this financial
award was significantly less than the scholarship.for male graduates.
The district limited this scholarghip to females to partially offset
the scholarship for males.

 DECISION: o : ,

‘

School districts may administer sex-restrictive scholarships created
by certain legal instruments when scholarship monies are available
to of fset such awards so that, overall, the provision of schoiarship
ald does not discriminate on the basis of sex. However, ih the above
.case, there were signjificant- dif ferences in the amounts of financial
scholarships available to males and females., Therefore, the sehool
district must disassociate dtself from the administration of*the
sex~restrictive scholarship. Further, the dietrict may not advertise
the availability of the sex-restrictive scholarship even though At
advertises the availability of independent sources of financial aid >
+ that do not discriminate on the basis of™sex.
— . -

+

' AUTHORITY: , ~ ‘ : -

1]

\

This decision interprets the following gection of the Title IX regulation:

v

Section 106.37 Financial agsistance. . -

. (a) General. Except as provided in paragraphs (b) and (c) 5
of ®his section, in providing financial assistance to any

" of its students, a - recipient shall not: .
L 3

—
' L{1) On the basis of sex, provide different amount or types of .
Such assistance, limit eligibility for such assistance which is

, of mny particular type or source, apply different criteria, or . i
otherwise discriminate. , ) 3
) - , . ] .
y ) 3«’
. . - .
] N -
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(3). through solicitation,, listing, approval, provision of

facilities' or other services, assist any foundation, trust,
agency, organization, or person which provides assistance
to any of such recipient®s students in a manner which dis-
criminates on the basis of sex; o® .
. r
(3) apply any rule or assist in application of any rule
concerning eligibility for such assistance which treats

. "persmms of one sex differently from persons of the other °

sex with regard’ to marital or parental status. ~ "
. ¢ -~ J

(b) Financial -aid established by certaip-legal instruments.

7

(1) a. recipient may administer or assist in the adminis-
tration of scholarships, fellowshipslor other forms of

. financial assistance established pdrsuant to domestic or’

foreign wills, trusts, bequests, or similar legal instruments
or by acts.of a foreign government which reqdires that awards

‘be made to members of a particular sex specified therein;

provided, ,that the overall effect of the award to such

sex~restricted scholarships, fellowships, and other forms
of financiai assistance ‘does not discrimi te on the basis . |-
of sex. i . ’ . E

(2) To endure nbndiscriminatory awards of" assistance as
required in subparagraph (b)(1l) of thisg paragraph, recipients
shall develop and use procedures under which oL )

(1) Students are selected for award of flnancial assistance
on the basis of nondiscriminatory criferia and not on the
basis of availability, ofrfunds restricted to members of ‘a’
particular

(i1) . An appropriate sei-restricted scholarship; fellowship, -~
or other form/of financial assistahce is allocated to each

and

(ii11) No’ student is denied the award for which he or she was
selected under subparagraph (b)(2)(1) of this paragraph’
because of the absence of a scholarship, fellowship, or other
form of finaneial assistance designated for a member of
that student®s sex. . :
. )
'0L§P Memorandum of February 19, 1980 v

[ . -
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. ISSUE

FACTS:: o .

.o ) ) J Title IX.of the ° _ .: t
: - Education Amendments of 1972 . :
- a - /h
, . A . S i .
UE: - - .« »

Y - /\ L . P

May.a séhool district assist in tha administration of sex-restrictive
athletic scholarship avards‘eponsored by compunity organizations?

-~
J

OCR receivedgi complaint that a school district assisted in the
administrati of sex discriminatory scholarship awards to male and’
female varsity athletes. A Boostérs Club awarded two *$400 scholarships
to male athletes while a separate‘organization effered two $100 scholar-

. ships to female athletes., The scholarships were not established by -

domestic or foreign wills, trusts; bequests or .similar legal instruments.
Furthermore, the séhool was unable to establish the control necessary
to insure that the overall effect of- the awards was nondiscriminatory.

The two organizations presented the awards at annual events that were

°-'held separately. The, Boosters Club sponsored a dinner for all male

@

DECISION:

varsity athletes and their® parents and the other organization sponsored
a luncheon for the two female award winners, and their parents. School
facilities were used without charge for the Boosters Club banguet., In
addition, the school provided the names and addresses ‘of potential
candidates to both organizations and announced the names of the award
winners at graduation .ceremonies, '

4

13

*
3

fﬁelkelection process for the scholars!ﬁps and the awards ceremony
wSuld® be greatly limited without dssistance from the district. Thus
the district has violated Section 106.31(b)(7) by providing significant °®
assistance to organizations thdt discriminate ‘on the basis of sex. The
school district also has violated Section 106.31(b)(4) prohibiting

.  different treatment on the basis of sex and Section 106.37 -prohibiting

AUTH

discrimination on.the basis of sex in the award of financial aid. If
the school district had a.four-to—one” participant ratio of males to
females in its athletics program, then a four-to-one ratio of athletics
scholarship monies for males and females available from the two clubs
would be permitted umnder 106.37(c).

ORITY:

This decision interprets the following section of the Title IX regulation
“and Section 412(b) of the Education Amegdments of 1976:

-
-
. -

P



_which is, of any particular type ‘or source, apply different
;criteria or otherwise discriminate, ) . . '

. . ,
. f .
PR . . L T ¢
¢ ¢ =

Sec?ion,106.3b Education programs and'activities.

. N o ¢ ) . %
(b) Specific prohibitions. Except as provided in this subpart,
in providing any aid, benefit, or service to a’student, a-recipipnt,
shall not, on the basis of sex: ‘ ‘ , </

(4) Subjec ct any person to separate or diffeqent rules of ehavior,

ﬂ‘sanctions, or other treatment . . ) . L

/
(7) ‘Aid or perpetuate discrimination against any person by
providing significant assistance to_any agency, .organization,
ot person whiclv discriminates on the basig of sex in providing
any aid benefit or service to students Or employees.,/

- - . -

. ° ‘e - ’

°“Section 106.37 Financial assistance. AN

~

(a) General. Except as provided’in paragraphs (b) and (c)
of this. section,. in providipg financial assistance to
any of its students, a recipient shall not :

(1) Onsipe basis’ of sex, provide different amount.or types
of Buth assistance, limit e&igibility for such assistance -

o

d
(2) Through-solicitatidn listing, approval, provision of
facilitiesldr other sdrvices, assist any foundation, tfust,

’ agency, .organ ation, or person which provides assistance

tq any of such recipient®s students.in 3 manner which )

- 'discriminates on the basis of _sex; or S

] © . -

?3) Apply any rule or assist in application.of any rule
conterning eligibilfty for. such assistance which treats
spersbns of one sex differently from persons' ‘of the other
sex with regard to marital’or parental,status.

. <

(b) Financial aid'established hy certain,legal instruments.

(1) a recipient may administer or assist in thevadministration
of scholarships, fellowships, or other forms of'financial - .

" assistance established pursuant to domestic .or foreign’ wills, -®

trusts, bequests, or similar legal imstruments. or by acfs of

a foreign government which requires that awards be made to :
members of a particular sex Specified therein; Provided, that -
the overall effect of the award of such sex-restricge& scholar-

- ships, fellowships, and other forms of financial‘assistance

does not discriminate ‘on the basis of sex. - ° |

> 2 ] v
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-

(2) To ensure nondiscriminatory awards of assistance as.
_ required in subparagraph (b)(1) of this paragraph, recipients
shall develop and uée procedures under which; . .
(1) Students are selected for award of financial assistance
_* on the basls of nondiscriminatory criteria and not on the
bagis. of availabiiity of funds restricted to members of
a particular sex; S

S\, T ° ! #
(igg An appropriate sex-restricted scholagship, fellowship, or
other form of financial assistance is allocated to each student
selected under subparagraph (b)(2)¢i) of this paragraph; and

(1i11) No student is denied the award for which he or she
was selected under subparagraph (b)(2)(i) of this paragraph
because of the absence of a scholarship, fellowship, or
other form of finangial assistance desig&gted for -a member
of that student's sex, <

(c) Athletic scholarshiﬁs. (1) To the extent that a reci;ient
awards athletic scholarships or grants-in-aid} it must provide
reasonable’ opportunities for such awards for members of

each gex in proportion to the number of sfudents of each

sex participating in interscholastic or intercollegiate
athletics. - . ;

-

-y ’

(2) Separate athletic scholarships or grants-in~aid for members
of each sex may be provided as part of separate athletic teams .
for members of each sex to the extent consistent with this .
-paragraph and §86.41 of this part. _ . -

Education Amendments of 1976 . ' ..’
Section 412(B) ,

(8) .This settion shall not preclude father-son or mother-daughter
activities at an educatienal institution, but if such activities
are provided for student’s of onme sex, opportunities for reasonably
comparable activities shall be provided for students of the other
5 sex. - . . .

A -

-~

QLE? Memorandum of April 21, 1980
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Title IX of_ the . . .
Education Amendments of 1972 . - ) -
. e A . , p‘ .
- L4 * . : ’ "

ISSUE: -

Does a predominance Sf students of one sex enrolled in vocational . .
training.courses for occupations that have been traditionally associated
with persons .of the same sex cOnstitute a violatiqn’ . -

FACTS : - ’ ’

During a compliance reviéew, OCR discovered that a community college had
a predominance of female students enrolled in its eight career programs,
five of which of fered a preparation for.careeérs that have been dominated
by females - dental hygiene, early childhood education, secretarial, science, .

medical secretary and laboratory technician.
overrepresented in its liberal arts program.

‘Male students enrolled were
Edrollment statistics showed

three .percent more female

tudents than would be expected from overall

enrollment statistics egrolled in. career programs and three percent more
male students th;n -would be expected enrolled in the arts and sciences
program. In the career programs, there were five programs where the
percentages of womeggyere significantly higher than expected and there were
three career program where the percentages of men were significgntly
higher than expected in relatioh to their proportion of the overall
enrollment. - | . . i . . .

DECISION:

. ‘ / RN 4
Jhese statistics on their face do not lead to a determination of a Title IX
"violation. Rather, they raise questions about whether policies and prac-

. tices which influence students’ participation.in certain programs on the

basis of sex are in violation of sections 106.31 or 106.36 regarding,’
treatment of student# and counseling procedures and materials., Where
. cqunseling and recruitment procedur&g and mateﬁials prove nondiscriminatory,
~ a violation is unlikely. .

e

’

AUTHORITY:

This decision interprets the following sections of the Title IX regulation:

+ Section 106.31 Education programs and activities. o
v £

(a) General. Except as provided elsewhere in this part, ne person shall,
on the basis of sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any academic, extra-
curricular, research, occupational training, or other educgtion program
or activity operated by a recipient which receives or bengfits from
Federal financial assistance. This subpart does not "apply to actions of
a recipient in connection with admission of its students to an education
program or activity of (1) a recipient to which Subpart C does not apply,
or (2) an entity, not a recipient, to which Subpart C would not apply if
the entity were a recipient. ‘

sty . " ”
* -
%
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(b)' Specific- prohibitions. Except as provided ir-this subpart,
in providing any aid, benefit, or Bervidée to_ a“student, a -
recipient shall not, on the basis of Sex:i ™ =

~ ‘

(1) Treat ome person differenrly ffom another in determining

) ~ . whether such person satisfies any requirement or" condition for-- y,,
- the proviston of such aid benefit, or service; RPN ]

k:.. s e ﬁa\\ . . 7

Y L ? v

(2) Provide different. aid, benefits, or services or:nrovide aid,
‘benefits,*or services in a different manner; .
. » ‘ - »

.

(3) Deny any bergon any such aid, benefit, or service‘

(4) Subject any person to separate or different®rules of behavior,
sanctiong, or other treatnent. ¢

I ’ [
. . . (3 + -
.

Section 106.36 Counseling and use of appraisal and counseling
materials. { . . > 3
_r . -

(a). Counseling. A‘recipient shall not discriminate against any
person on the basis of sex in the counseling or guidance:of studénts-

or applicants for admission. .
. . (b) Use of appraisal and counseling materfals. .4 recipient which .
uses testing or other materials for appraising or counseling students .

shall not use different materials for students on the basis of thejir

sex or use materials which permit or require different treatment. of
* students on such' basis unless such different materials cover the same f
" occupations and interest areas and the use of such-different materials
is shown to bé essential to eliminate sex bias. Recipients shall’
develop and use internal procedyres for ensuring that such materials
do not discriminate on the.basis,of sex. Where the use of a- counseling-
test or othe {nstrument résplts in a substantially disproﬁortionate (
number of membersipf one sex 4in any particular course of study or classi
fication, the reeiﬁient shall take ‘such actidn as is necessary to assure

** itself that such disproportion is not the result of discrimfnation in

. s the instrument or its application. o

r

.

(c) 'Disproportion in classes. Wﬁere a recipient finds that a particular
class contains a substantially disproportionate number of individuals

of one sex, the recipient shall take such/action as is necessary to .

assure itself that such disproportidn—~is/not thé result of discrimination )

on the basis of sex in counseling or appraisal materials or by counselors..

.

s o1

OLEP Memorandum of Aprii 14, 1980 ' ‘ i
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’ Title VI of the .
R ' Civil Rights Act of 1964.
. - . . . \' ! i N > e - ) . . . ’
ISSUE: ~ . ’

‘Under the circumstances described below does the termination of employfjent

of a Hispanic faculty ‘member by a college in connection with a general
reduction in the workforce have an adverseiimpact on students sufficient
-to confer jurisdictibn over employment under’ Title VI?

" FACTS:.

[

The complainant, a Hispanic faculty member at a.college, alleged that the
' _termination of her employment, which resulted from a general reduction -
- in the workforce, constituted discrimination based on national origin under
Title VI. The complainant's employment wag terminated on a basis othef
than the baBis required in the collective bargaining agreement. The
primary purpose of the Federal financial assistance received: by the college'
was not to provide employment. However, the complainant, an assistant
professor of Spanish, was well known for her work with the Hispanic
academic and cultural community. The complainant had conducted a number
of recruitment activities which significantly increased the number of <
, Hispanic and foreign students. She also established scholarship programs
' for international students, visited Puerto Rican neighborhoods, -contacted
schools in foreign countries and translated all admissions materials into
Spariisfi. She held the position of foreign student advisor and was active
in promoting intercultural understanding through activities such as Latin
American Week, the Lecture and Art Exhibit Series, and attracting prominent
Hispanic speakers to cahpus. Moreover, Hispanic faculty were significantly. -
underrepresented at the institution in comparison to their number in the
appropriate ‘labor market prior to the termination of her employment.

DECISION: \ . ' . .

The college s actions in discriminating against the professor on the basis
of national .origin resulted in harm to beneficiaries on the basis of
national origin. That is, the terfmination of the complainant's employment
resulted in the.denial to Hispanic students and applicants of certain
educational benefits, services and activities formerly provided by the
complainant., (The justifications provided by the college for violating,
its bargaining agreement in terminating the complainant's employment were
found to befpretextual.) The adverse effect on students on the basis of

.
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)paﬁ)onal origin resulting from the coliége's action against the professor

- on the basis of national origin, coupled with the significant underrepresen-
tation of -Hispanic faculty members at the college, were sufficient to

+ establish Title~VI\jurisdiction over employment in this case. Therefore,
this employment discrimination was found to result in discrimination against
students on the basis of national origin in violation of Title VI,

. > . ‘Q’ - -
AUTHORITY : ' K
. N > . - ‘f

o~

Section iOO.B(c)(B)

Where a primary objective of the Federal financial assistance is not to
provide employment, but discrimipation on the” ground of race, coélor, or
national origin in the employment practices of the recipient or other
persons subject to the regulation tends, on the ground of race, color,

‘or national origin, to exclude individuals from partIB{;ation in, to deny%'
them the benefits of, or to subject them to discriminatMon under any
program to.which this regulation applies, the foregoing provisions of this.
_ paragraph (c) shall apply to the employment practices of tlie recipient

or other persons subject to the regulation, to the extent necessary to
assure equality of opportunity to, and nondiscriminatory treatment of,
beneficiaries., o c

|
| ‘ .

\ o . Thisvdecision interprets the following provision of the Title VI regulaqiodi
|

\

OCR Memorandum dated October 22,

-

N .




] , . - - ) K oo N . : ?’)
Cantdan :n& aE et o ‘ ~1
Rehabi%itation Act. of 1973 .. ]
¢ . . ' i‘

ISSUE: , ‘ - . 1,

N,

R .

" Are grade placement decisions affecting handicabped students sub}ect
to the "impartial hearing" procedural, safeguard requirements of '
Section 5047 .. o ) . . ‘ . L

>

i

FACTS: - . )

S .

The parents of a learning disabled child requested a due process hearing
‘on the issues of the a lgpropriat:eness of the educational services provided. £
to their.child and the decision not to promote the child to. the next grad“
level. ) o

. “'~'-;-
1y ¥
A

T

Sy

. i
The State Department of Special Education instructed the heariqg officer: “ .
not to render a decision on the issue of grade promotion because this L)
was not an appropriate issue for-a due process hearing. The hearing if
officer found that the district had failed to provide the chjld with } ‘ )
an appropriate education. However, the hearing did not address the /

' 1ssue of whether the child should have been promoted. ;

[

The parents subsequently requested an appeal on the issue of grade
placement. The State Department of Special Education Programs*denied
the-request on the grounds that grade promotions are determined by -
local school administrators and that grade placement is not covered
by the due process procedures specified by P.L\ 94-142,

DECISION: -~ N \

Decisions concerning promotion, retention, and grade level placement == -
_of a handicapped child are educational placement decisions. Under )
Section 104.36 of the. Section 504 regulation, recipients are rejuired = °
Y . to provide parents with)an opportunity for a due process hearing and ‘
appeai¥on all educational placement issues including grade leveh

“reFent on and promotion decisions. ., .
AUTHORITY.: - b o i V ‘
This decision interprets thekfollowing provision of the Section 504
. regulation: .
Section l04.36 Procedural Safeguards l o

A recipient that:operates a public elementary or.secondary, education ]
+ program shall establish and implement, with respect to actiéns regard--"™ :
ing the fdentification, evaluation, or educational placement of persons
who, Pecause of handicap, need or are believed to need special instruc-
tion or related services, a system of procedural sefeguards that includes . .

4 N .

- . .
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"ERIC

Aruitoxt provided by Eic:

notice, an oﬁportﬁnity'for the parents’of guardian of- the person té
examine relevant records, an impartial hearing- with opportunity for
participation by the person's parents or guardian and representation
by counsel, and a review procedure. Compliance with the procedural
. s@feguards . of segtion 615 of the Education of the Handicapped Act is
bne heans of meetiﬁg this requirement.

] \ .. ,,‘ 'S " * - 5
. :
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OLEP Memorandum of July 16, 1980 : :
1 -
L]
T9
N .
- ) ‘a
. .
‘ \d
- .
' M N .
r 3
: ~ . o
. . " o
. « -
B -
- -]
.
» - k<]
) ' -
. z - v
- - ’
* .
’ + ' N - - ~
- { ~
. ' i
- + ’
]
’ N N '
a t -, b
.
- N v
- I
N - ..
' »
.
( ' .
1 . » ) s -
. ‘y . . h} N
. , Ty
o N
- ‘ ~ » v
- K ’ -~
. N
. Y 4 -,
L ‘V4V
N ",
. - - e ¢,
. . R v -
—— . L,
. ) y“
\ ~ ' "u," ‘( . . . s
k-0 > ~ RS
. )
.Y b4 M
il . - -
' -
E
. . .
’ <15~ :
. 9 P t
L4 1 kY
. .
IS . .

Lt




FACTS : - o C A

0
M . (SN

Section 504 of the N
Rehabilitation Act of 1973 .
« ,,P@ v )
ISSUE¥ . ' - (0 : T

Do state procedurés which permit the! selection.of an employee

. of one school district as the hearing officet,by another school

- district violate the requirement of an impartial hearing" regarding
the identification, evaluation, or placement ‘of a handicapped student?

pAS ;g’;,:v

i~

The parent of a handicapped student filed a complaint alleging that, ’

state procedures which permitted the selection of an empléoyee of one

school distrilt as the hearing officer by another school district

violated the Section 504 due process requirement which entitles .

parents to an "impartial hearing" regardfng jthe identification, . -
evaluation, or placement of handicapped students who 'need, or are '

*  believed to need special instruction or-related services. /

4

DECISION:,

1 N ‘ '
While the state procedures regarding the selection of hearing officers -
offer. a possibility for abuse, they do not, per se, violate(the"impartial

s hearing” requirement of Section 504. : 4
//
AUTHORITY: ﬂ\\

This decision interprets the following provision of the Section 504
regulation: . o . ) - ,

Section 104 .36 Procedural Safegnards

A recipient that opetrages a public elementary and secondary education
program shall establish and implement, with respect to actions regarding™
“the identification, ‘evaluation, or educational placement of persons who, °
because of- handicap, fieed or are believed to need special instruction ,f
or related servicegg a system of procedural safeguards. that incln%g
notice, an opportunity for the parents or gdardian of the person to

participation by the pefson § “parents or! guardian and representati n by
counsel, and a review groceduré. Compliance 'with the procedural safe-
guards of section 615 of -the Education of the Handicapped -Aet is one
means of meeting. this requf&ement. .

\ )
o

. 3 .
OLEP‘Memorarfidum of February 28, 1980 ,

examine relevant records, an impartial hearing with opportunity for .
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. -Section 504 of the - i
. Rehgbilitation ‘Act of 1973 o .

P
B - .
i

4

ISSUE: ~ ‘ B a , ‘

_ FACTS: ' R

_DECISION: : S

[

-, . N : - -
Does Section 504 require a school district to establish intramural
athletic programs to accommddate handicapped studefits' who are unable
to successfully compete with ndn-handicapped students for placement

in the school district's regular compgfitive interscholastic athlet'ic
program? ' R 5 -

A )
-“ . @
% . i . - .
. P

’V.J

- >

H
B

OCR received a complaint against a local school district alleging that
its athletic program systematically denies handicapped students an
opportunity to participate. The school district' provides only inter-
scholastic ‘athletic programs and only at the senior high school level.
The criteria for participation are skill .(competitive try-outs) and
academic standing (no failures in course work).- There are no intramurdl
programs operated by the District. The complainant requested OCR to
require the school distriet to establish an”intramural athletic program
to accommodate students, -who because of their hdhdicap, are unable to

' successfully compete for plaéement in the district's regular competitive
interscholastic athletic program. : °

.
Y

Section 504 does not require a school district to establish new athletic
programs to accommodate. students who because of their handicap are
"unable to suecessfully compete for placement in the school district's
regular competitive interscholéstic athletic program.

° / L4 ~ h »

P

AUTHORITY: ol : - - .

This decision interprets the following provisions of the Section 504
regulation - . i

Section 104.37 Nonacademic Services= = . . : -

asy

i ‘ . 3 o
" (¢) Physical education and athletics.

»
\ . L]

(l) In providing physical education courses and athletics and similar
programs and activities to any,of itd§ students, a recipient to which,
this subpart applies' may mnot. #iscriminate ori the basis of handicap.

A recipient that offers physical educatiom coursés or that ‘operates

or ‘gponsors interscholastic, ‘club, or intramurdl athletics shall$ ° -+
provide to qualified handicapped stﬁdents an equal opportunity fon
participation in these activities. 7 -3
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-(2) A recipienﬁ“mayaoffer o handigapped students physical education . _
and athleti¢ acti ey that°are separate or different.from those .
of fered to non—hand ‘students only, if separation or dif ferentiation ) s -
is consistent with the 6eqdire%§nts bf Section 104.34 and only if no ‘
qualified handicapped gtudénit, 1s” denied the opportunity to compete for
. teams or to participatélin cqgg%es that are not separate or different. ¢
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Section 504 of the

Lo " " Rehabilitation Act of 1973 -
"+ ' ISSUE: , : . ' ‘
. \ .
When does a schoolfdistrict ‘become financially.responsible .for a
o placement of a handicapped student in a.private institution Af such = .
. ] placement was originalfly made by the sbudent s parents and subsequentr&
affirmed by the school district? I Y
FACTS: ‘ ) s -
° ©. A learning disabled student who had been receiving special educational

services from a school district was arrested ‘on felony charges. At
"the -parent’s -request, the court ordered the student placed in a

hospital for psychiatric testing and treatment rather than being placed

in a juvenile detention center. Within a week, t?e school district

began to provide the student with edutational serVices through the
hospital. Three-and-ome-half months later, a multidisciplinary staff

conference convened {by the school district recommended that the student
. remain in the hospital until a proper placement was found.

= 4 - ‘ e T AN

DECISION .

.
L]

“Under Section 5Q4, a school district Becomés financially responsible
for.a parent-initiated placement of a handicappedfstudent in a private

-
“

AUTHORITY: y

2

G4 e

‘This decision interprets tne following provisions of ‘the Section 504
regulation: . . . .

Section 104.33 Free appropriate public education
(c) Free education -~ (1) General. For the purpose of this section,
) _the provision of a free education is the provision of educational and
- related services without cost to the- handfcapped person or to his or
‘ her parents or guardian;. except for those“fees that are imposed on
non-handgcapped persons or their parents or guardiah. It may consist
either of»the provision of free services or, if a recipient places a
handicapped person in or refers such person to a program not operated by
) the recipient as its means™of carrying out the- requirements of this
. subpart, of payment for the costs of the program. Funds available from
. " any public or private agency may, be used to meet the requirements of
N ) ‘this subpart. Nothing in the ‘section shall be construed to reliéve an
. - "insurer or similar third party from an otherwise valid obligation to
provide or ‘pay for services provided to’'a handicappdd person.

institution from the date that it recommends or affirms such a placement.
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- (3) Residential placement. IT placement in a public or private
' ' residential program is necessary to provide a free appropriate
- public education tofa handicapped person betause of his or her
‘ handicap,~the program, including non-medical care and room and
’ board, shdll be provided at no ‘stt: to the person or his or. herN\_
. parents or guardian. :
’ . .“ bt N . w ::’ \ s
~4, . " _ OCR Letter, of June 30, 1980
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