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PREFACE

Having accepted appointment as an Impartial Due Process Hearing

Officer, you will be responsible for many and Varibus !procedures

involved in ensuring that all parties are provided a fair and impartial

hearing.

This responsibiliti, requires that you understand completely the

procedures necessary not only to conduct the, hearing but also to conduct

prehearing,..and posthearing activities. These three phases are Al

equally important to the successful performance of your responsibilities

as an Impartial Due Process Hearing Officer. The hearing itself will,

represent the central focus of the process, but it represents only

one phase of the activities for which you are responsible. Equally

important are the prehearin9.and posthearing activities. Setting the

tone or attitude that surrounds thehear4ng procedure is also of, importatice

if those involved are to feel that they had a fair and impartial' hearing

. on matters that are.of consiOerable importance to them. Each hearing

for which you serve as hearing officer ghould bkapproached with a

seriousness and committment equal to the meaning that\ the hearing will'

have for the parties .involved, particularly the parents of a handicapped
,

child and other concerned persons.. Your leadership will Set the tone

for a fair, impartial, timely and expeditioLA proceeding.

The purpose of this training Manual isqo facilitate your acqutsiion

and understanding of the procedures necess'aWto be an eff$cient and
,s

effective hearing officer. The manual also cOntaIns basic reference

documents that are important to your role. yithout a basic understanding

of the Wyoming Rules and Regulations Governing Ptio0Ms andSeWices

1
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for Handicapped/ hildren; the WyomingState Board of Education Rules.
and Regul'ations Governing-Entitlements Under Section 309(e) of the

Wyoming Education Code; Selected Statutes from the 'Wyoming Education

Code of 1969 A. Amended Pertaining To The Education Of Handicapped

Children; the Education for All Handicapped Children Act of 1975

(P.L. 94-142)"and the Rules,and Regulations (34 CFR 300.1-300.754)

7

promulgatedilereunder, your role as a qearing Officer will not be

effective. You neednot know these documents sowell You can quote'

them without reference.',You do need to know them well enough to use

them wisely and efficiently.

The procedures contained in this manual have been utilized in

the past by other Heirinig Officers and have been found to be effective.

Each peoceddre--indicated as needed--is referenced to a detailed set

of activities which you should employ to accomplish the process

thorough' and efficiently'. Where. procedures call fpr letters, telephone

calls, writing of a decision, etc., formats and samples of these Are

1,presented for your consideration and lise. I

r
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SPECIAL MESSAGE TO USERS OF THIS NOTEBOOK

At the time thA manual was being developed' consideration was being
given to changing the procedures for the initiation and condiict of a due,
process hearing in Wyoming. The proposed change' would make the chief adm-
inistrative officer of the local school district/agency the one w o would
receive the written notice of request for a, hearing rather thap t e State
Superintendent of Public Instruction,. Under the proposed change he local
education agency would be responsible for ensuring the procedural safeguards

...1 ,guaranteed under. P. L. 94-142. Local education agenciqrwould be esponsible,...
for making sure that thedue process hearing was heriCaccprding to'Subpart

1

E, §300.500 et seq of 34 CFR and the\Wyoming State Board.,of Education Rules
and Regulations governing Programs-and Services for HandicipigedCh Idren in
Wyoming School Districts. (See Appendices B VC of the Manual.) The manual
was written in anticipation of the proposed/changes and onformt to Subpart
E, 5300.500 et seq. of 4 CFR. It also conforms to W o'inf Rules on all re-
spects except those references to the above referenced atter. .

.

.-

". DUE PROCESS HEARING OFFICERS MUST'USE CHAPTER XI, SECTION 5 OF THE
WYOMING RULES REGARDING THE INITIATION AND CONDUCT OF A DUE PROCESS HEARING.
UNTIL CHANGED.

, k ,
. .

Users of,Manual will note variations,od pages 8, 14, 47, 52-, and H-2.
All 'users who.received the. Manual on or before September 16, 1981 should
,gilbstitute the enclosed pages for those currently in the Manual. Changes
wiLl have .tieen made, for 0,1 other recipients of the Manual.

iii
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Chapter 1

CONSTITUTIONAL AND LEGISLATIVE BACKGROUND

Constitutional Protections

.Thrdugh long-standing tradition, the states have provided public

education for almost all children in theUnitedStates. But because

many handicapped children were left outstde traditioRal school patterns,

constitutional guarantees of equal treatment and due process were brought

to bear by advocates of handicapped children.

The Fifth Amendment (on due process) and tpe Fourteenth Amendment
'

, (on 'due procesS and equal protection) have been cited as guaranteeing

the rights of handicapped children to a public education. More recently,.

the Eighth Amendment has been cited as extending protection to handicapped

' persons in, institutions, because without education, training and

111 habilitation, the tonstitutiohal right to be free from harm is violated

[ialdertan v. Pennhurst, C:A. No. 74-1345 {E.D. Pa. December 23, 1977)].-

Federal Case Law

The basis for the current right-to-education cases may be traced

to the landmark decision in Brown.v. The Board of Education in 1954.

In this decision, the U. S. Supreme Court stated:

Today, education is perhaps the most importantfunction
of state and local governments. Compulsory school
attendance laws and the great expenditures for education
both demonstrate our recognition off' the importance of ,

education to our democratic society. It is required in
the performance of.our most basic public responsibilities;
even service in the armed forces. It is the very foundation
of good citizenship. l'oday, it is a principal instrument
in awakening the child to ciltural values, in preparing him
for later professional training, and in helping him to
adjust normally, to his environment. In these days, it is
doubtful that any child .may reasonably be expected to
succeed in life if he is denied the opportunity of an
edutation (345 U.S. 483, 493).
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The Brown Decision related to public school segregation on the

basis of race, but the fundamental positions 4n the decision formed

the basis of future argumentS relating to education for handicapped

children.

The most useful conCepts pertinent to the.basic formulation of

ti

a right,to-bducatlun argument emanate from the principles of equal
It

protection and due process in the Q. S. Constitution. Equal protection

relates"to the idea that individuals- in similar Firtumstances must

receive similar treatment: -Due process relates to the u?ilization

of fair procedures in Teaching.aAecision.

These two concepts are stated clearly in the landmark cases

relating to the right to education for handicapped children:
.1

Pennsylvania Association for Retarded Children (PARC) v. Commonwealth

of Pennsylvania, 334 F. Supp.1257 (E.D. 197;) and Mills v.

'Board of Education.of the Distrct.of Col4umbia, 348 F. Supp. 866

(D., D.C..19,72).

, The PARC tase was brought before the court by the parients of 14,

mentally. retarded children and.alT other children simjlarly situated. 4'

The court approved a stipulation proViding that no mentally.rettarded

child could be reassigned, or initially assigned to either a special

. .

education class or a regular educalion class or could be excluded from a

. .

public school without a hearing.b&Fore a hearing officer. In addition,

the'court outlined a comprehensive, 23 -step due process 'procedure to.be

utilized in making any changes reTating to a mentally-retarded child's'

educational status,
f

ji 9J
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In the PARC decree, the court stated that:

. a mentally retarded,persOncan benefit at,any
point in his life and development from a program of
education.

The court, believing in.the benefits of education, went on to

require the state to locate,! evaluate, and reevaluate all school-aged

children who had been excluded frog public tchools. Public schools

P

were i'equired to provide retardedchildren with a free, appropriate

education, preferably in a regular classroom.
x.

Whereas the PARC decision specifically concerned mentally retarded

. children, the Mills. decision extended the due process procedures applied

in PARC to all handicapped children. The Mills case established two
4

basic safeguards applying to the public education of handicapped children.

First, exclusion from a public school program could not take place

unless suitable, alternative educational services were provided, and

second, there must be a prior due process hearing and periodic review-
-,A

of the child's educational Status and progress. .

Both the Mills and PARC cases established an, increasingly mportant

educational concept that has come to be termed "the least,restrictive-

environment." The foundation of this concept, as stateipin PARC,

. among the alternative programs of education and
trainipg required by statute to be available,.01acement.
in a regular public school class is preferableto
placement in a special puO:school class, and placement
in a special public school'class is preferable to place-
ment in any other type of education and training (343 F.

f Supp., 307),

Federal Legislation

Reacting to rising parental demands and to imprOved Icational

technology demonstrated within the right to education litigation,

V
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Congress, in a nearly unanimous vote, enacted Public Law (PL) 9422142,

the Education for All Handicapped Children Act of 1975. Congress
.

recognizes that the education of 11 children is a responsibility of

state governments. Nevertheless, ngress also asserted the federal
.

responsibility of providing financial assistance to the states in order

to:provide additional funds for the education of handicapped children.
. ,

In return for these funds, PL 94-142 requires each state to adopt

policies and procedures which are consistent with the Act and whichri

guarantee the,right;toPeducation for'sell handicapped children.

PL.94-142'expandi the due process proetdures that were set out
A

in the prior litigation relating to the right to education and the

initial codificattoPcdntained in PL 93-380 (The Edutation Amendments

of 1974).- That law required the provision of notice to parents and the

opportunity for an im artial hearing prior to the change of any educational

program for handicapped dren. PL '94-142 expands these.pro isions

to include the right to counsel, the right to examine witnessed, the

right to a verbatim record of the hearing, and the right to a ritten

decision withiR a specified time period. PL -94-142 and the ffice of

Education regulations implementing the law represent the most comprehensive

statement of due process pertaining to handicapped children to date. 4

. An associated piece of legislation, ,the'Rehabilitation A of 1973

(PL 93-112), contains provisions within Section 504 that also im act

on the education of handicapped children. Essentially; S'ectioh 504

is a statement of rights for the handicapped. It states:

4

No otherwise quaTifiedhandicapped individual in the
United States as defined, shall, solely by reason of his
handicap, be excluded from participation in, be denied
the. benefits of, or be subjected to discrimination under
any program or activity receiving federal financial
assistance.

14
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The provisio s of Section 504 apply to all4programs receiving

federal assistance, regardless of level: preschool, elementary,

secondary, postsecondary, adult or vocational. The regulations

published'to imp1ement the,Act specifically state that they were developed

to conform to the provisions included in PARC, Mills, and PL 94-142.

Section 504 carries sanctions in that noncompliance can involve the loss

of all federal dollars, whereas previous noncompliance with PL 94-142

. endangered only the dollars allocated'under that Act.

The legi lation noted above (PL 94-142 and Section 504, PL 93-112)

is j6ined by still another piece of legislation, The Developmentally

Disabled Assfistance and Bill of Rights (42 U.S.C. [S$S8] 6001-6080).

On April 20,;1981, the United-States Supreme Court, in a limited

decision with potentially widespread implications for institut4onal

rights, has,overruled the Third Circuit and concluded thereris no

mandatory oiflig'ation on-states who receive funds under theDevelopmental

Disabilities Act to provide habilitation or treatment in the letst

restrictive environmdnt [Penhurst v. Halderman,'49 USIA 4363 (U. S.

April 20, 1981)]. Many conti-oversial,issues remain as a result of the'

Penhurst Case. One issue seems clear, however; namely, the legislation

--11failed to put the st tes on sufficient notice that they would have to

provide approprike

order to create such

which it failed to d

abilitation in the least restrictive setting. In

an obligation Congress must do so explicitly,

in this situation.

The Penhurst Case and many others are discussed albiet briefly

in the Mental Di bilities Law Reporter. Case law, federal regulations,

OCR rulings and'othe, ters are found in the 'Education for the-Handicapped

Law Report. Readers!are encouraged to use these references for a better

understanding ofl _issues as they relate to the decisions hearing officers

must make.
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41cause P.L. 94-142:.P.L.93-112 and the Developmentally Disabled

Assista 11 of Rights may be subject to changes in the years ahead,

due process hearing officers and ether parties involved in disputed cases

involving the handicapped would do well to rely first on State statutes

and the Rules and Regulations promulgated thereunder. State statutes and

Rules an gulations developed by the,Wyoming State Board of Education,

sho ld always be used first, They are the most appropriate for resolving

Cases inv ng handicapped children receiving services in this state.

as
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Chapter 2

WHEN MAY A HEARING-BE INITIATED

,

Public Lat../ 94-142--The Education for All Handicapp'ed Children

Act of 1975--provides a number of assurances that handicapped children

f will receive: (a) a free appropriate public education, (b) nondiscriminatory

assessment, (c) and individual,4eCand approapriate education, (d) provided

in th,p least restrictive environment,' (e) parent participatory decision

making regSding the handicapped child's education and (f) numerous

es of procedural due process. Section 504-of the Rehabilitation

Act of 1 3 also provides assurances for due process' and procedural

safeguards and extends the protection provided by P. L. 94-142 through

more sfringe t penalties for noncompliance.

.The docume ts noted in the Preface [Wyoming State Board of Education

Rules,and Re ulat ns' Governin Pro rams and Servicesfor Handica d

Children in Wyoming School,Districts (hereinafter referred to as'Wyoming

Rules) and the Code of,Federal Regulations (CFR) 34, Rart 300.1 through.

300.754] provides the basis for procedures forImpartial Due Process

Hearings and specify the educational rights of handicapped chijdren and

, their parents.

.

Both Wyoming Rules and CFR 34, § 300. specify circumstances

--------------wherein-either-parent-or_public education-agency may initiate a due

process hearing. These circumstance% are tied to the guarantees provided

A
under P.\24-142 noted above. In brief,, the law requires that within

45 days after a written request for an Impartial bte Process Hearing

has beeh received a Hearing Officer must be.appointed, the hearing held,

a decision reached and written by the Hearing Officer, and the decision

sent to the parties involved. Ireither_party disputes the findings and
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decision of the Hearing Officer, an appeal from the decision may be

made to the State Department of Education {assuming the State was not

one of the partie's involved in the original hearing). If the appeal td.

the State is disputed by either party, an appeal may be mad to a court

of appropriate jurisdiction.*

Under what circumstances may an Impartial Due Process Hearing be

initiated? The matrix below displays the four areas where disputes

may arise that could lead to a hearing.

.

Pafties
4
4

Issues*

.

Parent

.

, Public
. Educational

Agency

,

Proposes
Refuses/
Disagrees

,

Proposes
Refuses/

Disagrees

1. Identifications
of the student
as handicapped

.

A

.

2.

.

-.

1.-
.

',

Evaluation of
the student ,

,

_

.

3.

.

.

Placement of
the studant

_

.

.

......

0

.

4.
.

Provision of
a free appro-
priate public
education

.

. ' ../

. .

_

*Public Law 94-142 provides for the impartial process hearing.
related to "notice" and "independent evaluatio " as well.

Examples ofcircumstances where the two parties may differ

1) A hearing mightbe held regarding the identification of a child

as handicapped, or failure to identify a child as handicapped.
*

-

This statement assumes a change from present procedures followed in 4yoming
where requests for a due process hearing go directly to the State Superintendent.
(See page iii for more detail.)

1()
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2). A hearing might be called by ye parents when the school

fails to evaluate, or is charged with inadequately evaldating

a child.

3) A hearing might be called to determine if an appropr:iate

placement in a-program was made available to the student.

.4) A hearing might be initiated if the parents want a public

school placement-for their child; or o.
5) Parents might initiate a hearing on whether or not services

offered are in the least restrictive environment-needed to

-meet their child's needs; or

6) A hearing might be called'by the parents.to request that, the

local school pay for continued private placement of their

child,. charging that the school is unable or unwillingto

e available an appropriaieprogram.

7) Parents might initiate a hearing claiming failure by the

school to prOvide all the 'NEEDED services IDENTIFIED to

enable a student,to reasonably benefit from special education;

8) A hearing might be called if a neede) service identified to

enable a student to benefit from special eduction is available

to a student only at some cost t6 the parents. .

.D.

J

T-""

A

The 'school may initiate a hearing to gain consent to evaluate

a student when the parent has refpsed permission.

10) A hearing might be called by the school to place a student in

special education:if the parent refuses consent.

The preceding list !s not 4haustive, but offers exa mples issues

that might arise throughkservices or lack of services in the ar s of

identification, evaluatiop, placement: end the provision,of a f ee

appropriate public education.
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_Hearing dffier Mies and Responsibilities '1\

P.

..

L.)

..,

a
.. lob

1

.4'

I

p

I

N

1

24%9



H

Chapter 3

OTIEpRESEONSIBILITfES AND' PROCEDURES

AN INTRODUCTION

Ce1s hearing is predicated upon an impasse:An impartial

the parents of a han pped"child and a public educational agency have

.

been unable to resolve a particular issue or series of issues regarding

the educational or related services to be provided for a child. Either

the parents or the educational agency has initiated an impartial due

process hearing.

JuriAliction

Hearing officers fake the problems of knowing those issues over

which they have jurisdiction. Is it within the.jurisdictionof a due

process hearing officer to/award damages? If in the course of conducting

a due process hearing he/she comes upon issues that have not been

specified in a.petitionefus prayer, can he rule on these issues? Can

a due process hearing officer use.the.hearing as a platform to enable'

a school district to accomplish some needed r4fom to benefit handicapped
4,

children? Remembering that P.L. 94-142 is designed not only to guarantee

a free appropriate public.education, nondiscriminatory evaluation,

procedural due process, and parental participatory decision making but

also as a.vehicle for the schools tovensure that handgqped students

receive individualized educational programs and related services what

are the limits of the hearing o.fficer?

Current law on the subjec?t,is found in,'the landmark precedent setting
. .

cages such as PARC,1 Mills, 2 and LeBank-S v. Spears.3 Other litigation,

while limited by the facts involved in a particular case, also shed some

'14

14,



light on the question of jurisdiction. Loughran v. Flanders ,(See at 4

3 EHLR 551:161 et seq.) held that alleged cause for monetary daWages

would be ntrary-to both the history and the purpose of the Education

for All Handicapped Children Act of 1975 and its statutory predecessors.

One of the functions of the Act, among other things, is to provide

parents/guardians of a handicapped child the ppOrtunity to- participate

in the eduCational decision making,process, A guarantee of this right

of participatory decision making regarding a handicapped child is the

impartial due process hearing whereby a parent /guardian may challenge:
f..

(1) the identification, (2) the evaluation, and/or (3) the placement of

a handicappeil,child (20 § 1A15). Specifically, after a complaint

regarding a child's identification, evaluation or placement is made,

the state (direce? or through a local educati9n agency) must provide

the parent/guardian with an impartial due process hearing oi\ these
-

issues (20 U.S.C. § 1445(e)(2). This is a limited grant of jurisdiction,

however, since it authorizes review only of claims alleging (f) errors

In the identification, (2) errors in 'tte,evaluation, (3) errors.in the

° placement, (4) denial of the Act's numerous procedural safeguards

(20 U.S.C. § 1415 (e)(2); see.also Stuart v. Nappi, F. Supp: 1235

, D. Conn. 1978).

The legislative history of P.L.'94-142'and its statutory precedessors

v- share a common trait; namely, " . . . each is devoid of even the slightest

suggestion that Congress intended for, it to serve as a vehicle through

w#ach to initiate a privatecause- a,ctn-for;damagesJ1- (Loughran v.-

Flinders, see at EHLR 551:163).

Absent specific authority in a State's Annual Program Plan for

implementation of Part B of the Act or rules and regulations promulgated

9rV
M

V

j
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(
or party quotes someone else (hearsay), the Hearing Officer should

not 'object (unless the. hearsay testimony becomes .lengthy); however,

the hearsay-would not be utilized solely in reaching a decision. If

the parties..are represented by counsel, objections will probably be

A raised about hearsay, and the Hearing Officer should then rule on the

objection, Impartfdl olue process hearings are not seen as full-fledged

legal hearings,.and.the Impartial Hearing Officer should not try to

decide legal que,stions, but should keep the hearing centered on,the

educational issue to be resolved by the hearin

The Timeframe

The imeline foraccowlithment of pjocedures associated with

the hearing process is schematically represented on the following chart.

.44
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Chapter 4

PREPARING FOR THE HEARING

Introduction

The role of the Hearing Officer-is.approached in terms of an

. itemized, sequential list of responsibilities. This section provides

an annotated checklist for use throughout the hearing process.

The basic content of a hearing emanates from the principals of

equal' treatment and due process. The hearing must be conducted with

fairness, and the individual presiding at such a hearing must be able

,to disregard personal philosophy and all prejudicial influences and conduct

an unbiased examination of the information (evidence) presented during

the hearing.

When the parents or,the public agency request a hearing to resolve

these problems, a ReAring Officer is appointed by the Wyoming Department

of Education or the'local education agency.*

The sequence of correspondence and writtencommunication which

transpires at the point of request for a hearing by a parent or public

agency follow. These are samples foryour consideration. The resultant

end communications is the letter of appOintment you will receive from

the responsible, administrative officer.
43 .

*See current rules and regulations regarding the appointment of the
Hearing Officer and the conduct of the hearing at the local level.
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Sample Format A:
o

PETITIONER'S WRITTEN REQUEST FOR IMPARTIAL DUE PROCESS HEARING

Superintendent of Schools
School District
Address

Dear

Name
Address

Telephone Number
Date

The purpose of this letter is to request an impartial due process
hearing for (name of child) , born on (birth date) , and enrolled at
(name of school) . We are requesting this hearing in orLder to resolve

the issue of the (identification/evaluation/placement) of our

In order for us to prepare for this hearing, would you please provide
us with the following information:

'a) the procedures to follow in order to examine and copy our child's
educational records,

b) a list of the agencies where we can, obtain free or low cost legal
assistance, and

c) a list of the individuals or agencies that will conduct an
independent educational evaluation.

(Include the following section if.yo have not have received written
notice regarding the matter' under dis ute from the school district.).

('''
In addition, we are requesting awritten explanation of the school

district's position on this matter and a list of rights we have under
the provisions of the Education for All Handicapped Children Act of 1975

..(Public Law 94-142). . ,
s
,

Sincerely,

cc: School Principal
Attorney

(At your discretion, send a copy of this letter to individuals who have
a substantial interest in this dispute. For example, the local principal-
Ind,anyone you have engaged to represent you, such as an attorney or a
parent advoc(cy group.)
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Sample Format B

ACKNOWLEDGEMENT OFNUCEIPT OF REQUEST FOR A HEARING

Dear (Parent) :

The School District received your request for
an impartial due process hearing regarding your child's special education
needs on (dateY

The purpose of this letter is to inform you of the procedures which
will be followed, as well as.to inform you df your rights relative to
the impartial due process hearing.

An impartial due process hearing officer will be selected from among
those whose names appear on a roster of qualified hearing Officers. Thbse
elig o serve as hearing officers have been specially trained
by e Intermountain Plains Regional Resource Center located in Logan,
Uta You will be hearing from the due process hearing officer selected
in a few days reggding the date, time and location of the hearing which-
will bereasonably convenient for you.

In accordance with the requirements that a final decision be reached
not later than forth-five (45) days after the receipt by the district
of a request for .a hearing, the matter in question will be resolved
by (date) .

Since we share yOur interest in assuring that your child is receiving
an appropriate education, you have the option of mediation as a means
of resolving this issde prior to the hearing. Thisprocess must take
place within the forty-five (45) days and will not delay or interfere
with your right to a hearing and a decision by the above mentioned date.,-
.

If you have any, questions regarding this matter, please contact
,

name of contact) of the school dihridt at /

telephone number) .

Sincerely yours,

cc: State Director of Special Education
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Sample Format C

APPOINTMENT.OF HEARING OFFICER

(To Parents and Principle Parties in District/Agency)

Dear (Parents/Principle Parties in District)

This is to inform you that (name of Hearing Officer) , of
(address of Hearing Officer)

, has been appointed as the Impartial
Hearing Officer in the (child's name) hearing. You will be
contacted by the Hearing Officer shortly to make arrangements for thehearing.

If you have any *uestions, please contact (name of school
contact identified in initial letter to parents).

cc: file

Hearing Officer

Sincerely yours,

Note: If the Hearing Officer is. selected at the time of the initial
letter to parents, his/her name should be included to avoid
the need for a second letter fethe purpose of informing those
involved of who the Hearing.Officer is to be.

I



PREHEARING ACTIVITIES OF THE HEARING OFFICER

PREHEARING CONTACTS

The prehearing tontacts with the parents of the child and the `

district or agency required prior to the hearing are presented in this.

section. The section is written in two major parts:. contacts with

parents and contacts with the district and/or agency. Each of these

sections are immediately followed by sample forms or example

communications to be used in making these contacts.

Telephone Contact with Parents

Initial contact with the parents should be made4Ad obtain information

relevant.to the hearing. Areas, which should be covered during this

contact will determine: 1) an available hearing date; /

2rthat the parents are informed of the process to request a time

extension, if necessary; 3) the need fdr an interpreter or any special

accommodations; 4) if the crtild will be present/not prgent, if the

hearing will be open/closed; 5) if they °have been 'informed of their

Tights; 6) if there are any constraints on location (inform distrtct/
.

agency if any exist); 7) that the parents are aware that you will be

requiring, at the time of the hearing, a copy of the written_evidence

that they are deleloptngl 8) that the parents are informed about the

disClosure requirement and that the district/agency will be contacting

'them-regarding the arrangements; and 9) that they are informed about

the procedures to compelpwitnesses, if necessary.

A
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Sample Format D:

ft

. HEARING OFFICER'S TELEPHONE CONTACT

(Prehearing Information to Parents)

Child's Name:
Parent's Name:
Telephone Number:

School District."'
School Representative
Telephone Number:

Date:.

Spoke with:

The purpose of this contact is to elicit information required for
the hearing. You MUST NOT discuss any information pretaining to the
case.

I. This is (name) Ishave been appointed as Hearing Officer
in the matter concerning (name of-child) .

2. I am calling in order to obtain thelinformation I need to make the
arrangements for the hearing. Do you have a few minutes now to
answer my questions? (If not, establish another time to call.)

.3. Procedural questions:'

a)1 Dete'rmifie available hearing date (cross-check with the district/
agency).

b) Inform the parents of the process to \equest a time extension,
if necessary. As

c) Ascertain need'for.an interpreter,or any special accommodations.
d) Ascertain if the child will be present/not present and if the

hearing'will be open/closed.

Remind the parents that any evidence they plan to introduce must be disclosed
at least five school days prior to the hearing.

e) Ascertain if they have been informed Of'their rights.
f)'- Determine any constraints on location.
g) Worm' the parents ebout'the disclosure requirement and that the

district/agency will be contacting them regarding arrangements.
h) Inform the?parents about the procedure to m witnesses;

if necessary, and where to'get free of in pens ves counsel
if desired.

,

:32



i) Inform the parents if the district/agency will be represented
by counsel.

j) Does the (location) create any problems for you as a
location for the hearing?

k) Is English the primary language in your home?
1) Did you request'information on where to obtain an independent

educational evaluation?

4. I wil send you a letter today which will summarize our discussion

1)

with a copy tothe public agency. Thank you for your cooperation.

After completion of the telephone call tothe parents, the Hearing

Officer will need to prepare a letter to the parents summarizing the

telephone conversation. Contents of this written communication should

contain statements which -1) verify that all due process requirements

have been met; 2) indicate that procedures for submission of written

evidence and listing of witnesses was explained; 3) verify the need

(.or tack of need) for.an interpreter or translator; 4) verify whether
-

L.

the hearing is to be opdn or closed; 5) verify that the child will/will not

be present; and 6) establish 'agreement.as to the date, time and location

of the hearing, and state your telephone number as the Hearing Officer.

10
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Sample ForMat E:

FOLLOWUP LETTER, PREHEARING INFORMATION

(prent).

Dear

, This letter will serve to summarize our telephone conversation
of (date) , regarding le arrangements for the hearing or th
matter of (student's name . As I stated at the beginning cif our
conver§aljon, the purpose of odr discussion was to obtain information
necessary to plan for the hearing.

We discu sed the introduction of written evidence, and the
pregentation f witnesses. 4 .

-NM

Let me remind you again that any written information you plan to
-introduce be forwarded to me after full disclosure to the

(public ag ncy's name within the mandatory five-day time limit.
Also, please complete the attached fariff listing the witnesses you intend
to present. ( ample Form F) '

.
.

In addition, we agreed that since English is the primary language
of the home, t ere will be no need for an interpreter or translator:
Also, as we ag eed, the hearing will be (open/closed) and that

child's na will/will not be present.

Finally, e agreed to hold the hedring at (location) on
(date) (time) . The school district has agreed to this/time and.

location. The district will send a formal notice to you regarding the
time and location of the hearing.

Thank your for.your cooperation. If you need to contact me in
reference to the proceedings, you may do sa at. (telephone number)
from (hours) to (hours) `k on any weekday. Once again, I will
not be able td discuss the facts of this case with you, only the procedural
matters relating to the arrangements of the hearing.

Sincerely,

.1

.

I

1
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Sample Format F:

INFORMVION ON

Information on Witnesses Re:'

Please complete the following information%-

(Name of Chilli)

° Witnesses:

a)

b)

4)

e)

NAME POSITION ADDRESS

0
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Telephone Contact-with Public Agency

At--the-same-pomot-in-t4me-ttlat-eontast-is-made_with the parents,

the Hearing Officer should contact the involved public agency to discuts

the procedural information-obtained from the parents and to'giv# and

secureifurther information from the'agercy in clarification of the

.preliminary arrangements for,the hearing. The Hearing Officer should

discuss. 1) reqdesting all pertinent information, i.e., parents: names,. 0

address, telephone number; 2) determine available hearing dates oss-
,

;check with parents); 3) Worm the district/agency about the procedure

to requist,a time extension, if necessary, and ascertain that the

dis rict/agency.0117 be making arrangements for the facility; 4) ascertain

that the district/a4egy willsbe providilTg notice to the parents on the

date, time and locittion of the hearing; 5) inform the dis"trict/dgency

that ou will be reqqiring at the time of the hearing, a copy of the
. .

,writte evidence that they are developing (disclosure); 6) inform the

district/agency abouA t' the'disc osure r uirement; and 7) inform the

district/agency about the procedure o 'compel witnesses, if necessary.



Sample Format G:

HEARING OFFICER'S TELEPHONE CONTACT

(to the Public Agency)I

Child's Name:
-Parent's same:

Telephone Number:

School District:.
School Representative:
Telephone Number:

Date:

Spoke with:

The purpose, of this contact is to elicit information required for the
hearing. You MUST NOT discuss any information pertaining to the case.

I. .This is (name)' . I have been appointed as Hering Officer in
the matter conc3rning (name of child)

2: I am calling to ask a few questions in order to obtain information
I need to make the arrangements for the hearing. Do you have a few
minutes now to answer my questibns? (If not, establish another time
to call.)

3. Procedural questions:
a) Request ajl pertinent information, i.e., parents' names., address,

telephone number.
tO Determine available hearing dates.

Inform the district/agency about the procedure to request a
time extension, if necessary.

d) Ascertain that the district/agency will be making arrangements
for the facility.

\-
e) Ascertain tha the district/agency will be making arrangements

fOr a verbatim record of the-hearing.* ;

f) Ascertain that the district/agency will be providing notice to
the parents on the date, time and Tocation Qf the hearing. ---

g) Inform the district /agency that you will be requiring at the
time of the hearing, a copy of the written evidence that they are
developing.

h) Inform the district/agency about the disclosure-requirement.
i) Inform the district/agency abdut.the_procedure to compel witnesses/

if necessary.
j) Inform the district as to whether the hearing will be open/closed

and whether or not the child is to be present.

*NOTE: Experience has shown that a written verbatim transcript is preferable
to an electronic recording. A written verbatim transcript is also
mote cost efficient in the event of'an appeal.
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Remind the agency that any evidence o be introduced must be disclosed at
least five school days prior t%the haring.

4. 1 will send you a letter today which will summarize our discussion;
also a copy will be sent to the parents. Thank you for your cooperation.

Upon completion of the telephone conversation with the public agency',

the telephone call should be documented by the preparation of a letter to

the agency which summarizes the contents of the telephone conversation.

Contents should include: 1) procedUres for submission of written ev.idence

and list of witnesses; 2) verification of reed

/

ed ( r tack ofl need), for '

an interpreter or translator: 3) verification of whether the hearing is

to be open or closed; 4) sharing of information as to the date, time and

location of the hearing; 5) verification of procedures f&r obtaining

a verbatim record of the hearing; and 6) your telephone number as the

Hearing Officer.

3S
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Sample Format H:

FOLLOWUP LETTER, PREHEARING INFORMATION

j (school district)

This letter will serve to summarize our telephone conversation of
date) ° regarding the arrangements for the hearing on thematter of
student's name) . As I stated timing our conversation, the

purpose of our discussion was to obtain information necessary for the
hearing.

We discussed the introduction of written evidence and the presentation
of witnesses and agreed that written evidence and the attached list of,/
witnesses must be forWarded to me after full disclosure to the parents
within the mandatory five-day time limit.

In addition, we agreed that, since English is the primary language
of the home; there will be-no need for an interpreter or translator,
Also, the parents request that the hearing be (open/closed) .

Finally, we agreed to hold the hearing at (location) on
(date) (time) . The parents have also agreed to this time and place.

Thank you for your cooperation. If you need-to contact me in
reference. to the proceedings3 you may do so at (telephone number) .

from (hours) to (hours) on any weekday. Onqg again, I will
not be able-to discuss the facts of this case with you, only the protedural
matters relating to the arrangements for the hearing'.

Sincerely

NO;IFICATrON-OF HEARING

/In order to ensure notification, the Public Agency or District should

1 o send written notice of the mutually agreed upon hearing date, location

nd time to the parents. The Director of Special Education (and the Hearing

Officer) should also be a copy recipient of this letter. Information is

also sent at this time which indicates the "ImpartialiDue'Process Rights"

of. the participants and a listing of "Free or Low Cast Legal Services"

available to the participants. a.

33

k
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Sample.Formatg:

DATE, TIME AND LOCATION OF HEARING

Dear (paren ) :

In comply ng with your request for an impartial due process hearing
regarding your child's educational needs, the hearipg will be held on

(date) , .t (time) , in (location) . Attached you .

will f44V a copy of your hearing nights, as well as sources of free
legal service available to you.

If you ha e, any questions on this matteryou may contact (name)
of the School Bistroiiit at (telephonle number) .

Sincerely,

cc: State Di

Edu

pearing

p

ector of Special
ation-

fficerl

Representative of Local District /Agency

ql
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Attachment to Sample Format I:

IMPARTIAL DUE PROCESS HEARING RIGHTS

Any party to .a hearing has the right to:

--Be accompanied and advised by counsel and by individuals with
special knowledge or training with respect to the problems of
handicapped children;

--Present evidence and confront, vess-examine, and compel the
attendance of witnesses;

--Prohibit the introduction of any evidence at the hearing that
has not been disclosed to that panty at least five (5) days
before the hearirig;

--Obtain a written or electronic verbatim record of the hearing;

--Obtain written findings of facts and decisions;

--Appeal the, findings of thearing to the State Board of Education.

Parents involvedin hearings have the additional right to:

--Have the child who'is the subject of the hearing present;

--Open the hearing to the public;

--Be informed by the district of free or low-cost legal and other
relevant services;

-Have hearings involving oral arguments held at a reasonably
convenient time and place;

--Reteive .a copy of the Hearing Officer's decision not later than
forty-five (45) days after the receipt by the school district'of
the request for a hearing. .

0,"

a



-30-

Compelling Witnesses lqk

If it is determined by either` party to the hearing that it will be

necessary to compel a witness or witnesses, the hearing officer or the

school/agency has the right to do this under Wyoming's AdMinistrative

Procedures Act. This. act says, in part:

In all contested cases, depositions and discovery
relating thereto, the Agency or the Administrative \

Hearing Officer has the authority to administer
oaths and affirmations, subpoena witnesses and re-.

quire the production of any books, papers or other
documents relevant or material to the inquiry
(W.S. 9-4-107)..

If the hearing officer follows Chapter XI, § 5(h)(9) of the W om n

Rules and makes a preliminary reference of issues to a master for findings

to be used as evidence when the hearing is held, the need to compel witnesses

is unlikely.

-

Should it be necessary to compel a witness or witnesses, the hearing

officer who has any questions regarding the procedure should contact the

Office for Exceptional Children in the State Department of Education.' This .L

office has the services of the State Attorney General cir other legalcounsel
. ,

to assist. If the hearing officer is a resident attorney in Wyoming, he/she

will be familiar with the law and the,process of serving a subpoena. And
.

W.S. 9-4-107 provides the "Agency or Administrative Hearing Officer" with the

authority to subpoena witnesses. The hearing officer could, therefore, 8k

the shcool's/agency's attorney for assistance.

If the hearing,officer.elects to involve the Office, for Exceptional Children
4

\..

in the'State Department. of Education a telephone call to this.office explaining --'

the situation is the first step, The telephone call should be followed with a

,letter,similar to.the one'below.
. 0

I'
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Sample Format J:

SAMPLE LETTER,TONOTIFY STATE DIRECTOR OF SPECIAL EDUCATION

REGARDING WITNESSES TO BE COMOtLLED

Dear

As I told you during our telephone conversation of (time)
the Impartial Due Process Hearing for (child's name) is to be
held (date)- , (the) , (location) .

It is necessary that the following witness(es) be compelled to
insure their attendance: The right to compel witnesses is found in the
Wyoming State Board of Education Rules and Regulations Governing Programs
and Services for HandicapOd Children in Wyoming School District,
Chapter XI, § 5(g)(8), and in 34 CFR § 300.508(a)-(2). Will you please
insure that a subpoena is secured and served to:

(Name of Witness(es)) . (Address)

Thank you for yoUr cooperation in this matter. As you know, the
date of the forthcoming hearing in behalf. of (child's name)
requires that you gave this matter your earliest attention. Please let
me know if you have any difficulty in securinqor serving the subpoena(s).
If'you could provide me with copies.of the subpoena(s), it would be
appreciated.

Sincerely, yours,

Hearing Officer

= *If a pbblic educatioagency initiates a request to compel a,witness(es),
the local school rboard attprney should be asked to handle ,this matter.

43
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C011ection of Pertinent and.Related Hearing Information, -

The Hearing Officer will be provided written materials concerning

the hearing (e.g., studenfrecords, evaluation dat4., etc.) prior to the
,-, -

.

I

hearing. The Hearing Officer may,determine frpm.inspection of thete

materials that he/she may w t to investigate in more detail other

rrelated materials, pertinen to the hearing, to obtain a fuller under-
,

standing of all materials as these might relate to and impact on the

infgrmatioh base for the comprehensive conduction of the hearing.

Depending on the nature of the hearing, the Hearing-Officer may

wish to coAsider any one.or more of the items listed below for additional

information pertinent to the hearing.

Inspection of information submitted by bothparties may include

the following:

*Parent 'release of information signed by parent.

*Consent folint-for preplacement evaluation signed by parent.

*Memo4ndum regarding change in identification or evaluation.

. *Reports from educational evaluations.including-standardized,tests.

*Reports from cumulative' records and teacher evaluations of progress.

*Reports from medical, therapeutic, social service agencies or other

*relevant evaluations.

*Current Individualized Education Program (IEP) on the child or the '

a Propospd
f

*Summary of any prior informal mediation conferences.,



If the Hearing Officer elects to investigate an' or all of'tbe

above areas, he/she may want 4iutilize the for your consideration"
c

information which is presented.in the next seven (7) areas. For each

of the seven areas, information is given to direct you in your

. investigation.

Prior Notice Requirement

. The Hearing Officer should substantiateAhat the requirements of

prior written notice have been met in accordanCe with 34 CFR § 300.504

and Chapter XI, 35(a) of the Wyoming Rules (Appendix C) which provide:

Written notice . . . must be given to the. parents of a$'
handicapped child a reasonable time before the pyblic
agency proposes to initiate or change the identification,
evaluation, or educational placement of the child or the
provision of a free appropriate public education to the
child, or refuses to initiate or change the identification,
evaluation, or educational placement of the child or the
provision of a'free appropriate public education to the
child (34 CFR § 300.504).

The'contents of the notice, the rights of both ,parties, the-rights

of parents, the requirements for nondiscriminatory assessment, procedures

for appropriate placement, confidentiality of information, appointment

of surrogate parents (when required) special information (notice of tree

`'or -low -cost legal services),. independent eduCational evaluation at public

expense, and other information may be found in 34 CFR § 300.504 et seq.,

(Appendix B) and/or Wyoming RulesIChipter XI, § 5 et seq. (Appendix C).

In brief 34 CFR, Part 300.504 and WyamingRules, Chapter XI, Section

provide:

Opportunity to examine records.

Right to an independent educational evaluation.

Prior notice.

, Parental conse

lf4 cJ
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.Right to an impartial due process hearing.

Appbintment of an impartial Hearing' Officer.

Hearing rights.

Rights of Both Parties

The right to be accompanied and advisellby counsel or by individuals
with special knowledge and/or training.

.

:The ,eight to prohibit the intrbductidn of evidence that ha''s not been
disclosed at:least five (5) days prior to the hearing.

The right to obtain' a written or electronic verbatim record of the
hearing.

The right to obtain written findings,of fact and decisions.

Rights of Parents Only,

The right to have the child who is the subject of the hearing present.

The right to open the hearing to the public.

The right to an administrative appeal.

.4
The 'right to civil action.'

The right to timelines and convenience of hearing and review.

The right to determine the child's status during proceedings.

The right to surrogate parent provisions.

The right that the explanation also includes a description of:

The action proposed or refused by the agency.

An explanation of why the agency proposed or refused to take
action.

A description of any options the agency considered and the
reasons why these options were rejected.

A description of each evaluation procedure, test, record or
report the agency used as a basis for its decision.

A description of any other factors relative to the agency's
proposed action.
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The right that the notice has been Witten.in a language understandable
, to the general public and provided in the parent's native language

or other mode of communication used by the.parent, unless clearly not
feasible.

The right that if, the parent's native language or mode of communication
is not a written language, the pUblic agency has provided for the
notice to be translated orally or by other means and has assured
that the parent understands the content of the-notice and there is
written evidence to support this.

Appropriate' Evaluation

The:Hearing Offider should substantiate.thatthe public agency has

ensured that tests and other evaluation pricedures:

Were provided and administered in the child's native language:

Have been validated for the purpgse for which they are used. 4t

e ,
Were administered by trained personnel.

Mease specific areas of educational need end are not merely
A

those designed to provide a single general intelligence quotient.

Were selectedoand administered to represent accurately,aptitude
or achievement rather, than the child's.impaired sensory,omanual or
speaking skills (except where, the test is specifically designed to
measure those impairments).,

Additionally, the public agency has ensured that:
e

No single procedure or instrument was usedls the sole requirement
in determining an educatiihal program.

The evaluation was made by a multidisciplina*y team or group,.
including at least one teacheror specia4ist, with knowledge in the
suspected area of disability.

The child was assesstd in all areas elated.tO the suspected
disability including, when appropriate:

Health

Vision

Hearing

Social and' emotional status

General Intelldgence'

..e
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Academic performance

Communicative status

4 Motor ability

Approphate Placement Procedures

The Hearing Officer should substantiate that in making a placement

decision the.public agency bas:

0

J
r

I .

. Based any decisions tin information drawn from-a variety of sources
including aptitude and achievement tests; teacher recommendations,
physical condition, social and cultural background, and adaptive
behavior.

Ensured that the source of any infOrmationlis documented and
considered.

Ensured that the placement atision is made by a group of persons,
including persons knowledgeable about the child, the meaning of the
evaluation data, and the placement options.

,

'Ensured that the placement detisioh is made in compliance with the
regulation's on least restrictive environment (WyomingRules,'

§ 3, and 34CFR 300.550). In brief, these requirements
ere:

To the maximum extent.appropriate, handicapped children, '.
includinghildren in public or' private institutfons or
other cane facilities, are eduCated with childrdh who are
not handicapped.

.

Special classes., separate schooling, or other removal of
handicapped children from-the regular educationa.1
environment occurs,only when the nature or severity of the

'handicap is such that education in regUlar classes with the
use of 'Supplementary'aids and services cannot be:achieved
satisfactorily.

.

4

A continuum of alternative placemghts exists and iRcldet.
regular classes', special classes, special schools, home
'instruction, instruction in hospitals ,and institutions, and
suppletentary services such. as resourcebrooms-of itinerant
instruction.

Each educational placement is delibrMined at least annuallY4
is based on the IEP, and is as:close td.the child's hotas
possible., .' I, .

. .

The continuum of services is availSble to the e4tent necessary'
to implement the IEP. .

. ,

.
,,

'.,

t rt

4,

0,

4
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The child is educated in the school which he would attend if
not handicapped unless the IEP requires otir arrangements.

In selecting the least restrictive environment, consideration

is given to any potentially harmful effects on the Child or on
the quality of services needed(including consideration of
whether or not the placement of a specific haddicepped child
in a classroom may interfere with provision of instruction to
other children).

Confidentiality of )Information

The Hearing Officer should substantiate hat the following confidentiality

requirements of P.L. 94-142 and the W omin R les, A endix C have not beep

violated: 4
4

'

The agency 'must permitparents to inspect and review any educational
records relating to their chijdrpn whic are collected, maintained, `
or used by the agency. The agency must comply with such a request
prior to an IEP meeting or a hearing, a d in no case more than
forty-five (45) days after' the request. The right to inspect
records includes:

Right to a response from the publi agency explaining and
interpreting the records.

Rig obtain copies of the reco ds, if failure to obtain
co es would- prevent insfection an. review. (Fees may be
arged for copies of the records 'f

I

this does not prevent
access.)

Right to have a representative i pect and review records.

The agency must maintAin a record of a cess to records including
the name, date, and purpose access,was obtained.

The agency must, on request, provide p rents with a lift of the
types and location of educational reco ds.

Appointment of Surrogate Parents

n The Hearing Officer
1

shoulA substantiate fhat the rights of the child

. are protected including, when necessary, the appointment of a surrogate

parent when no parent can be identified, the whereabouts of the parents

cannot be discovered, or.the child is a ward of the State. (The Office

la
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of Education has stated that, agencies are not allowed to appoint surrogates

when parent "are uncowative or nonresponsive.),

RequiremeQt of Special Notice

The Hearing Officer shOuld substantiate that the requirements of

special notice J ave been met: '

The public agency must inform the parents of any free or low-cost
legal and other relevant services available in the area if the
parents request that information or if t e parents or the agency
initiates a hearing (Wyoming Rulds,'Chap II, § 5(5)).

Although parent group's, such' as the Nati al Association for

Retarded Citizens-(4ARC), and the Association for Children with Learning

Disabilities (ACLD) and other advocate groups, are not generally thought

of as legal representatives, they often provide-legal service or referral

and, therefore, may be considered a. "relevant service."

,Request forlin4her, Information

The,Hearing!Officer may request further'infumation from the parent

or -pub` - agency e,provide him/her and the other party. If further4-3.4 1); b el

,,,

1;

,-
Li4 .

inf0 ation is reqUesferbyt.the Hearing Officer,' specific time extensions

of the forty-five tW4laY requfrement may be ranted in accordance with

Section 300.512(a)'of tHe'Federal Register and Chipter XI, § 5(11) of

the'Wyoming,tules. .

*

An independent educational.evaluation at public expense may be

requested by the Hearing'Officer in,accordance with Section 300.503 (3)H)

of the Federal _Register and Chapter--X-1, § 52 of the Wyoming 'Rules%



Chapter 5

HEARING PROCEDURES

ti

The purpose of the hearing is to provide an open, orderly forum

for both parties to present their views, question witnesses, and discuss

the evidenc %. It is the responsibility of the Hearing Officer to insure

that the proceedings serve such a purpose.

Sample Format K:

SAMPLE AGENDA

(date)

(time)

Meeting 'room of

(address)

I. Formal.Call to Order

II. Introduction Statementy Hearing Offer

A. Statement of open or closed hearing

B. Introduction cif Hearing Officer
C. Introductidn of participants for record

D. Purpose of the Hearing

III. Opening of Formal Testimony

A. Format
,B. Opening statement

I. Petitioner
2. Respondent ,

C. Presentation of written evidence and testimony
I. Petitioner
2. Respondent

IV. Closing Statements by Hearing Officer

A. DeCision date
B. Availability of verbatim record of hearing
C. Prbcedures for appeal

Ji

e
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Call to Order

The Heari g Oilicer should call th
appointed time. At this time, the earing Officer should begin
the recor ing of the hearing.

proceedings to order at the

Opening Stateme t by Hearing-Officer

Sample FormatL:

SAMPLE OPENING STATEMENT

IMPARTIAL HEARING OFFICER: The Impartial Due Process Hearing on behalf

of (student's, name) , byand through his/her '(parent(s)
V

guardian) , is now convened at (time) on (date) The

hearing is being held in the located at (address') .

'The Impartial Herring Officer presiding is:

The Petitioner i. , by and through is /her ."(parent(s)

guardian) s Who is/are represented by . The Petitioner

resides at Counsel for the Petitioner is a resident

attorney with th firm of with officer located at

The Respondent i the DISTRICT whose central office is

located at . ,
1 for the (name of

$

District/County will represent the Respondent in this matter. He/she

is' accompanied ,y' Counsel of Record, 1

, who is with the firm ..'.

of located at, . i

,

..
i

The written req est.for this hearing, submitted in writing by (name of

parent(s), gua ian) on (date) , pursuant to Section 504 of the.

Rehabilitatiqn Act of 1973 (Public Law 94-142) and Wyoming State Board

of Education les and Regulations Governing Programs and Services for

Handicapped ildren in Wyoming.School.Districts, indicated that he/she/they
was/wervinItlating a formal request for a,fair and impartial hearing

before an impartial Hearing'Officer..*

\

. .

The purposeof this impartial hearing is to provide an opportunity for

both the paren s and the school district to Meet before an impartial
Hearing Officer,to resolve'differences which could nots6e resolved by

informal c ference pursuant to Public Law and Wyoming State-Board'

of Education uleS. It is not4 for the record that this hearing is

(open/close ) as requested by (parent(s), guardian) (4*

*NOTE: If the heirin is closed, the Hearing Officer should 'excuse

' everyone except the principle parties involved in the hearing

at this time. All witnesses should be asked to wait outside

the hearing room until called to testify.

52,
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As Hearing Officer in this matter, it is my responsibility to:
*

1. Conduct this hearing in an orderly manner.
2. Provide an opportunity for full presentation of testimony

and evidence from both sides.
3. Arrive at a decision based on the ,testimony and evidence

presented during the hearing.

It should.be noted for the record that this is not a court of law and
matters involving technical points of law are not germane. This is an
inappropriate forum for such matters.

It is germane and appropriate, however., that this hearing assures both
the parents and the school district are given a full opportunity to
present the reasons for their respective actions based solely on the
evidence and testimony presented -during the course of this hearing,
and that this hearing results in an educational decision.

To assure that both parties involved in this haring have a full
opportunity to present their evidence and testimony regarding this
matter, all comments will be directed to the Hearing Officer. Only
the parties involved and the witnesses will be recognized by the Hearing
Officer. There will be no comments from observers to these proceedings.

After I have asked the Petitioner, , a number of questions
that must b- entered into therecord, the hearing will proceed as follows:

1. Each
1

ide (the /Respondent or his/her represent i e, and '-
the.!4itioner or his/her represent tive) Will be given.
an opportunity to make a brief openi g statement.. The

pose ofqhis statementlkis to sPeci y the reasons for
r-tuesting this hearing and to.indicate what the Respondent
an. the Petjtioner expect as an outcome of the hearing. No
evi.ence or testimony regarding the matter will be accepted
during these opening statements. There will beno discussion-
of these opening remarks.

2. Following the opening sta ements, the Petitioner will be asked.
to present his/her witn sses and evidence. There will be an
opportunity for exam' ation, cross -examination,, and re-examination
of each witness. itnessesswill be called in the order Tequested
by the' Petitioner and'the Respondent.

3. The Hearing Officer establishes jurisdiction by: -

a.-,determining that the child is handicapped according
to the State Rules and Regulations;- and

b. determining that the hearing relates to the matters
iet out in Wyoming laws and P.!. 94-142 (see also
Appertix E re: Jurisdiction of the Due Process Hearing
Office().



NOTE: The

6 prio

prio
be r
may
juri

earing Officer, if he/she has had access to all materials
to the hearing should have determined these matters
to the hearing. If so, statements to that effect would

ad into the record and /or both Petitioner and Respondent

e asked to stipulate that the issue(s) are within the
dicti9n of the Hearing Officer.

4. Th- Hearing Officer should plan to call ten-minute recesses'
as needed. If a tape recorder i'used, it should be within
view of the Hearing Officer'in order to determine-easily when
ta es need to be changed. The Hearing Officer should stop
th- proceedings when it is necessary to change tapes or to

,

ac ommodate the stenographer's needs in any other way.,

NOTE: As h s been noted earlier, the use of a court reporter or certified
sten grapher has been found to.be more efficient, and in the
even of an appeal,theuse of a court reporter or certified
stenographer is more cost effective than the use of an electronic
recording. Some hearing officers prefer to arrange for the court

40
repot/ter or stenographer and to pay for them directly in order .

to minimize any possible charges that the verbatim transcript
is i1accurate or incomplete:

s'

Opening of Formal Testimony

1. Format

At
to

ev;

Of
stc

He
be

this time, the Hearing Officer briefly reviews the format
be followed, the procedure to be utilized in presenting
deuce and testimony, and the responTibi'lity 9f the .Hearing ,

icer to elicit further information, if necessary. All

tements made during the hearing should be addressed to the
ring Officer. This will serve to discourage discussion.
when the participants. (An obvious'exception would be
cussions-between parties and their own counsel or expert.)

They format outline, is:
.62

a.. Opening statements (respondent and petitioner);
b.. Presentation of evidence and testimony;

.

1) introduction
) examination

3 cross- examination -

4) re-examination .0.0

5) questiops fhetearing offiCer;
c. Closing statemen* both parties; and
d. Final remarldby Hearing Officer.

. :.-...-.... li
.

,.

2.. Opening statements 0

.
. ,

'
The Hearing Officer reminds the par ies that opening statements

. will not b-discussed.
,
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A

i
NOTE: If witnesses are to be "sworn in," the following phrase administered

by the Hearing Officer or the ,Court Reporter (if e court reporter is
used, it is preferable-that' he/she swear in witnesses) should suffice.

. Ask. witness to raise his/her right hand and reskond to the question:
"Do'you'affirm that your statements will be accurate to the best of
.your knowledge?" or "Do you swear that the testimony ygu are about

. to give is the truth and the whole truth, so help'yot God ?"

The Hea ring Officer asks for opening statements from each'party
to summarize the issues as they see them and 'to specify what
each anticipates as an outcome of the hearing.

a. Petitioner
b. 'Respondent

3. 'Presentation of evidence and witnpsses

4. Testiley by witnesses:

a. The party who originates the hearing (petitioner)
should present witnesses first.

b. As each witness is summoned, the Dearing Officer
indicates where'the witness is to sit (close to recorder
or reporter) and requests that the witness state:
1) name,
2) address,
3) position,

4) .relationship to child, and
'5) reason for appearance.

c. Hearing Officer may question witness regarding his/her
credential because testimony will-4e used by Hearing
Officer on findings of fact.

d. The Hearing Officer requests, the petitioner to proceed
with the eliciting of testimony from the witness.

e. At the completion.of petitioner questioning, the Hearin g
-Officer asks if the respondent wishes to question
(cross-examine) the witness.

f. If the respondent does question the witness, the
petitioner must be asked if he/she has further quest/ons
for the witness (this re-examination may be done to
clarify any information brotIght out in cross-examination).

g. Following the re- examigation, the Hearing Officer may
ask the witness any questionshe/she feels are necessary.

h. The Hearing Officer asks if there will be further need
of the witness; if so, the witness is asked to remain
to be called at a later time.

i. Otherwise, the Hearing Officer thanks the witness for
the testimony and dismisses the witness.

5. Questioning witnesses

a. Only the party, the party's spokesperson, or the
Hearing Officer may question witnesses.
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b. Counsel -appearing at the hearing to represent a-
witness may only advise his/her client and may not

: question witnesses.
c.' At any time the Hearing Officer may interrupt the

proceedings to stop unnecessarily hostile or irreletant
k, pursuits in the questioning.

d. At his/her discretion, the Hearing Officer may determine
if questions or statements from others at the hearing
should be permitted,

Special Considerations

1. Objections:, The Hearing Officer should note any objections
raised during the proceedings, and his/her rulings on them.
(For example; if certain evidence were not admitted, it wotild fr
not be reflected in the decision. The refusal to allow the
evidence in the hearing should be noted in'the..final decision,
however, so that if the Hearing Officer were in error, that
could be argued on appeal.)

Sample Format M:

OBJECTIONS RAISED IN HEARING

Content of Objection Ruling

2.

'3.

4.,
O

5.

4



.

3.

2. Failu6 to appear:*

-45-

0. Parent or public agency representative: If one of
the principle parties to the hearing fails to appear,
the Hearing Officer may wish to adjourn the hearing
to another date. However, the Hearing Officer pay

1- proceed with the hearing: Any decision emanating from
. such a hearing must be based solely on the evidence

presented. A decision to continue or adjciurn 'should
be determined,by,the impartial Hearing Officer.

. Witness: If a witness for either party fails:to attend
the hearing, the hearing should proceed with a notation
for the record that the witness did not appear. The
evidence-about which the witness would have testified
would bestricken from the record, and the party relying
on that witness would have to build their case
another way.

If information provided by a witness who fails to appear
at the hearing is particularly relevant, the Hearing
Officer may ask the other party if they wish to stipulate
to (accept) the material. For example, if a psychologidal
report is available and the psychologist fails to

-appear, the parties can agree tb stipulate to the
information as fact. -

If a- witness will be available at a later date and if
both parties agree to meet again at that time, that
witness's testimony could be taken \by deposition and
sent to the Hearing Officer in time to be considered
in the decision.

NOTE: The Hearing Officer would have to ascertain if the deadlines
/ could be met; if not, he/shg would have to grant an extension

of time to accommodate the hearing of the testimony for inclusion
in the decision.

c. Requests for postponement: The Hearing Officer should
ask for a statement of the reasons for the request for
a postponement and must then decide on the merits of
the request. aking into consideration the purpose
for such a hearing, it is generally advantageous to
have both parties feel that they are adequately prepared.
The timelines were mandated, however, to assure a
timely decision on behalf of the handicapped child.

d. Challenges: Ifa Hearing Officer is challenged at the
hearing_by either party, the Hearing Officer shouJd

.let the party present his/her argument, and then- decide
whether or not to disqualify htm/herself-rf. the Hearing
Officer does not dIstivalif* him/herself; the hearing
would proceed. (The riling would-Ise included in the

*See information above regarding the Compelling of a Witness.



record just as objections are reported.) 'Should the
Hearing Officer receive,a formal challenge prior to
the hearing, he/she will need 'to make a formal reply
for the-benefit.of the record: If there is'no basis
for the charge of partiality, bias, or an ex parte
relationship, the Hearing Officer should continue with
the hearing. It is unlikely that the charge of being
unqualified will be made since only those who have
"qualified" and have been placed on the'roster of the
State Board of Education can be selected to serve as.
a Rearing Officer., (For an example of a fOrmal challenge
received prior to a'hearing and a formal j,esponse from
a Hearing Officer, see Appendix G-4.)

Closing Statements by Parties

I. The Hearing Officer asks for closing statements from each'
party. These statements summarize the points t at the parties
have presented in support of their respective positions, and
restate what each party expects as an-outcome of the hearing:

a. Petitioner's_,Closing statement;
b. Respondent's closing-statement.

Final Remarks by Hearing Officer

The final remarks should include:

I. Hearing Officer indicates that the findings of fact and decision
will be mailed to both parties and the Wyoming.Department of
Education within forty-five (45) days of the initial hearing
request-, unless the Hearing Officer has extended the time limit.

2. A verbatim record of the hearing will be available to the parents
upon request to the school district or agency.

3. Procedures for appeal: The Hearing Officer should. indicate the
right of either party to request an impartial review by the
State Department of Education, which will review the record;
at the discretion of the Department of Education afford'the

parties the Opportunity,for oral and/or written arguments; and
provide a, written copy of the report to both parties within
thirty (30) days of the request.

4. Hearing Officer indicates that the recotd of the hearing will be
transcribed if there is an appeal of the decision.

V

s
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Sample Format N:

SAMPLE FINAL REMARKS

IMPARTIAL HEARING OFFICER: (If appropriate) Before making a fo 1

summary statement, I would like-to express appreciation to all who have
been involved in this hearing.

If, upon examination of the record, the Hearing Officer finds there is
a need for further clarification of any potnt, Petitioner and Respondent
will be asked to meet,with the Hearing Officer at the same time to avoid,
the possibility of establishing an ex,parte relationship with either
party involved in this matter.

As Hearing Officer I will mail decision to both parties within fifteent
days as required by Chapter XI, Section 5(11) Of the Wyoming State Board of
Education Rules and Regulations Governing Programs and Services For
Handicapped Children In Wyoming School Districts and the Code of Federal
Regulations, Part 300.512(aI.

Either party. if disassistified with the decision may.request a state
level gpview by contacting the Wyoming State Board of Education. Either
party may appeal to a court of appropriate jurisdiction if dissatisfied
with the final decision and order of the State Board of Education.4

It should be noted that (child's name) shall remain in his/her
present educational placement during the pendency of any proceedings
conducted pursuant to Section 300:513 of .the Code of Federal Regulations
and Chapter XI, Section 5(h)(4) of the Wyoming Rules and Regulations
Governing Programs and Services For Handicapped Children In Wyoming
School Districts unlets the school/agency and the parents/guardian.
agree otherwise.

This hearing in the matter of -(child's name) , by and through
his/her parents/guardian (parent of guardian's name) versus the

School District is.now adjourned.

*NOTE: The Hearing Officer may want to substitute "45 days from the time
the written notice was received by the school
district." The.use of 15 days,is predicated upon the fact that
the timeline displayed in Chapter 3 permits the hearing to be
held by the 30th day. If an extension is granted by the Hearing '
Officer for just cause, the timeline will, of course, be extended.
The Hearing Officer should, -in any event, specify the date the
decision will be mailed (by certified mail) to the principle
parties involved.

*

Under current Wyoming procedu,res a request for a due process hearing
goes directly to the State Superintendent's office. (See page iii for more
detail,) i

-I.



Chapter 6

DECISION

Purpose

The purpose of the decision is, o settle a dispute or question

by giving a judgment. A decision rendered by a Hearing Officer in a

due process hearing must be a logical conclusion based_on the evidence

and testimony presented at the time of the hearing./i

It is important to keep.in mind the basic purposes for an.impartill

due process hearing:

I. To insure that all handicapped children have available to them
a free appropriate public education which includes special.

education and related services to meet their unique needs; and

2. To Ansure that the rights of handicapped,thildren, their parents,
and public educational agencies are protected.

Constraints

The Hearing Officer must write a decisi6n based on the issue and

the evidence.

1. The issue: 46.

The Hearing Officer is limited tp deciding the presenting
complaint and should not go beyond that issue in his/her
decision. For example, if the parent's issue is that the
agency used improper methods in evaluating the child and,
therefore, the placement recommendation is 'invalid, the
'Hearing Officershould limit the decision to the issue of
the evaluation procedure. ,(Another program placement would
not be recommended by the Hearing Officer.)

2. The evidence:

The Hearing Officer examines the evidence presented at they
hearing, and after making the findings of fact, may ask that
additional information be presented which was unavailable at
the hearing. Such information will be shared with both
parties without reconvening the hearing.

etw
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3 Public agency prerogative:

The Hearing Offiadr must limit his/her decision to the, type
of placement in generic terms;.the decision cannot request.
placement in a specific classroom. (The specific.assfignment .

to a classroom r teacher is a public agency Orerogatve.i'

4 Preponderance of evidence: 6

The decision should be based on a preponderance of evidence,
because if the decision is appealed to the courts, the court ,

will use the preponderance of evidence standard=.' The court
may also use the "best interests of the child" standard so
the Hearing Officer should always keep the child's best.interest

.

in mind when writing the decision.

PrIparation of the Decision

1. Format of the decision:

a. Rationale' for fprmat: A separate face-page for the
identifying information is. called for due to the federal
requirements (341/CFR, 300:129) and Wyothing Rules, Appendix
C regarding ConfAdentiality.

b. "Personally identifiable" information.refers to:
l) the name of the child, the child's parents, or

other family member(s);
2) the address of the child;
3) a personal'identifier, such as the child's social

security number or student number; or
4) a list of personal characteristics or other

information which would make it possible to identify
the child with reasonable certai y (34 CFR2 300.129
and Wyoming Rules, Appendi C)

If the Hearing Officer Places the personally identifiable information
on a face-page, and refers to the parties as Petitioner and Respondent,
the. decision could be, forwarded to the State advisory panel or
other interested parties simply by removing the face-page rather than
through the laborious process of deleting personally identifiable
information throughout the report.

O
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Sample Format 0:

. DECISION FORMAT

Personally identifiable' information. (Place on separate face - paged),

Genera-findings. Facts that child is dicapped under the statutes;
that the hearing relates to the matters outlined in P.L. 94-142 and
Wyoming Rules and Regulations Governing Programs and Services for
Handicapped Children in Wyoming School Districts.

Fihdings of fact from Petitioner's witnesses and exhibits. (Statements
of the real, facts as determined by the Hearing,@fficer.)

Findings of fact from Respondent's witnesses and exhibits.

Decision. ° (The Hearidg Officer's rulings based on the findings of fact
and-the preponderance of evidence.)

Procedure to follow for,appeal.,,,Y

. Preparation and submittal of the decision:

The report should be prepared in two parts:

'Face-page: Personally identifiable information:
1) child's name;

V. 2) parent's name;
3) address; and

'4) identifying information such as student number and
social security number.

h. Body of the report; Fihdingt of fact, decision and appeal
prdcedures. (The report should be typed and three copies

(Y, ,-prepared for mailing.)

c. Submittal timeline: The submittal Iimeline is governed by
the forty-five (45) day time limit on the overall proceedings,
unless the time is extended by the Hearing Officer.

d. 'Conveyance of the decision: Each. report should be sent
Certified Mail, Return Receipt Requested. .

-0e. The following parties should each receive a copy of the
decision:
1) the parent;
2) the district/agency; and
3) the State Director of Special Education.

f.
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f. If the decision As appealed, the Hearing Officer should
be, prepared to ha.ve the hearing record transcribed, and
to certify the decision and verbatim record and send them
toy the Department of Education. Should either party
appeal the State's report, the decision and verbatim record
would be sent to the court hearing the matter.

Administrative Review

to,appeal: If the hearing is conducted by.a party
other than-the State education agency (SEA), either aggrieved
party may appeal the findings and decision in the hearing to
the SEA.

2. Conduct of the administrative review: The Department of Education-
- official conducting the review shall:

a. Examine the entire hearing record.
41

b. Insure due process requiremehtA.
c. Seek additional evidence, if necessary. If arpther hearing

is conducted, the hearing rights in 34 CFR 300.508 apply. .

d. At the reviewing officer's discretion, request additional
oral or written argument.

e. Make an independent decision on the due process issues.
.f. Give a written copy of the findings and decision to the

parties.

Such a decision by the reviewing official is final unless a
party brings civil action.

iv4l Action

1. Any party who does not have a right to an administrative review
,aftef a hearing (34 CFR 300.510), and any party disagreeing with
the decision of the SEA reviewing officer, has the right to
bring a civil action under 34 CFR1 300.615(e)(2).

$

1
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Sample Format P:

FORM REQUESTING APPEAL FORMAT*

(Within fifteen (15) days of receipt of Hearing Officer's Decision)

Dear (State Superintendent of Public Instruction) 4

I (we) am/are requesting an administrative review of the decision
rendered by the Hearing Officer. The specific grounds for this appeal
are as follows:

(

c: State Director of
Special Education

Sincerely,

(signature)

(name)

(date)

*Can be sent with Hearing Officer decision (attached) materials.
Under current Wyoming procedures this letter would not be appropriate
since the, due .process hearing is conducted under the aegis of the
State Superjntendent. Under present procedures the agrieved party
determine if all administrative remedies have been exhausted and,
if appropriate,.appeal to a civil court of appropriate jurisdiction.

,
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Sample Format Q:

SAMPISE DECISION FORMAT

1

As you begiri to write your decision:

1. Under what authority is this decision rendered?
2. What is the reason for the hearing?
3.' What laws, rules, policies and regulations are pertinent

to the issues of this case?
4. What are some of your statements of facts from the

evidence andtestimony?
5. How do the laws apply to these facts?
6. What is your specific decision and order?
7. 'What particular facts justify your dedision?
8. Are all the facts mentioned above readily apparent from

the transgrjpt and the documents submitted?

(name of student)

his/her

by pnd through

(parent(s), guardian)

Petitioner

vs.

(name of District/County)

Respondent

IMPARTIALiARING OFFICER'S
DECISION

Impartia Due, Process Hearing
held o

(date)

(Distrit/County Offices)

(address)

=k IMPARTIAL HEARING OFFLCER:

S
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Petitioner's Declaration;

Respondent's Declaration:

-54-

(separate page)

Findings of Fact 1

General Findings

Findings of Fact from Petitiofte,''s Witnesses and Exhibits

1.-

2.

3.'

4.
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Findings of Fact from Respondent's Witnesses and Exhibits

1.

V
2.

3.

4.

5.

Decision and Order

b

This decision and,order shall be binding on all parties to this hearing

and shall-be implemented without delay.

Either party hAiwtf;e right to appeal this decisib&-to the State Board .

of Education wifIlin'fifteen (15) days of repipt of the Hearing Officer's

decision. If there is an appeal, the State Board -of Education will

I conduct An impartial review of the hearing. Either party has the right

to appeal the decision of the State Board ofEducetion by initiating a .

civil action through the courts.

Signature of Impartial Hearing Officer

(date)

Sample decisions written by Hearing Officers are found in Appendix G-2.

One sample is from an open hearing. Personally identifiable informatiOn

has not been deleted. One sample is from .a closed hearing, and personally

identifiable information has, therefore, been`delOed.

Additional 'infomation regarding the writ\ing.of a-decision is found in

AppendikH. . .
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Appendix D -
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Appendix F -
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Appendix G -

Appendix

APPENDICES

- Glossary

- Rules and Regulations for Public Law 94-.142
(34 CFR, Part 300)

- Wyoming State Boardiof Education Rules and Regulations
Governing Programs and Services for Handicapped
Children in Wyoming School Districts 4

- Selected Statutes from the Wyoming Code of.1969
As Amended Pertaining to the Education of HIrdicapped
Children-

_ Writing The Decision..

- Wyoming State Board of Education Ru s and Regulations
Governing Entitlements Under Section 309 (e) of The
Wyoming Education Code

- Resource Materials

Appendix G-1 Hearing Officer Qualifications
Appendix G-2 Sample Hearing. Officer Decisions
Appendix G-3 Pre-Hearing Conference (Order)
Appendix G-4 Challenges to IMpartiality of Hearing

Officer
!

Wyoming Code of Civil hocedures (Selected Sections)
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GLOSSARY

Administrative Board: The term is very broad and includes- bodies
exercising varied functions, some of which involve orders made
or other acts:Clone exparte or without full hearing as to the
operative facts, while others are done only after such a notice
and hearing, and the functions of the forMer kind are plainly
" administrative" and those of the latter are quasi judicial.
(Black's Law.Dictionary, 1968, p. 362.)

Administrative Remedy: Not.judicial, but provided .by commission or
board created by legislative power.' (Black's, p. 67.)

.Conclusion of fact: An inference drawn from the subordinaJte or
evidentiary facts. (Black's, p..362.) ,

Due Process of Law: Law in its regular course of administration
through the c its of justice. . . . due process of law in each

.particular se means such an exercise of the powers of the
governmen as the settled maxims' of law permit and sanction,
and under such safeguards fOr the protection of individual rights
as those maxims prescribe4for the class of cases to which the
one in question belongs. (Black's, p. 590.)

. ,

Evidence: Any species of proof . . . legally presented'at theltrail
of an issue, by the act of the parties and through the medium of
witnesses, records, documents, concrete objects, etc., for the
purpose of inducing belief in the minds of the court or'jury
as to their contention . . . (Black's, p. 656.)

Expert witness: May be men of science educated in the art, or persons
possessing special or peculiar knowledge acquired from practical
experience . . , One possessing, with reference to particular
subject, knowledge not acquired by ordinary persons . . . One,
"skilled in any particular art, trade, or profession, being possessed
of peculiar knowledge concerning the same, and one who Kas given
subject in question particular study, practice or observation . . .

(Black's, P. 688.) -

Guardian ad litem: A guardian appointed by:the court to represent
. in a particularlawsuit the interestsof a party who is a minor
or an incompetent person Or of a person unborn or unascertained
who may become'interested in property involved in the litigation.

p. .)

Hearsay: Evidence not proceeding from the personal knowledg%of the
,witness, but from the mere repetition of what he has heard others
say. That which does not derive its value solely from the credit
of the witness, but rests mainly on the veracity-and competency
of other persons. The very nature of the evidence shows its
weakness, and it is4admitted only in specified cases from necessity
. . . It is second-hand evidence, as distinguished from original

,
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evidence; it is the repetition at second -hand 6f what would be
original evidence if given by thes'person who originally made .

the statement . . . Hearsay is a statement made by a person not
called as a witness, received in evidence on the trial . . .

(Black's, p, 852.)

IEP: . the term "individualized educrition program" means a written
statement for a handicapped child that is developed and implemented
in accordance with 300.341-300.349. (Public Law 94-142, 34 CFR
§ 300.340.)

Intermediate educational unit: . . . the term "intermediate educational
unit" means any public authority, other than a local educational
agency,-which: (a) Is under the general supervision of a State
educational agency; .(b) Is established by State law for the purpose
of providing free palic education on a regional basis; and
(c) ProVides special education and related services 'to handicapped
children within that State. (P.L. 94-142, 34 CFR, § 300.7.)

LEA: . . . the term "local educational agency" means a public board
of education or other public authority legally constituted within
a State for either administrative control or direction of, or to
perform a service function.for public elementary or secondary
sch ls in a city, county, township, school district, or other

itical subdivision of a State, or such combination of school
istricts or counties as are recognized in a Statesas/an adminis-

trativeagencyJor its public elementary or,secondary schools.
Such term also includes any other public institution or agency
aving administrative,control and direction of a publicelementary

o secondary school. (b) For the purposes of this part, the term
"1 cal educational agency" also includes intermediate educational
uni s, ( P.L. 94-142, 34 CFR, § 300.8.)

Miterfa evidence (° °materiality): Such as is relevant and goes to the
substantial matters in dispute, or has a legitimate and effectiye
influence or bearing on-the decision of the case . . . (Black's,
p. 1128.).

Petition: A written address, embodying an application or prayer from
. the person or persons preferring.it, to the .power orbody, or

person to who it is presented, for the exercise of hii or their
authority, in the redress of some wrong, or the grant of some
favor, privilege, or license. (Black's, p. 1303.)

Fetitioner:. One for whom a petition is written.

Public agency: . . the term "public agency" includes the State
ecucational agency, local educational agencies, in rmediate
educational units, and any .other political subdivi ons,of the
State which are responsible for providing educat to handicapped.
.children. (P.L. 94 -142, 34 CFR, §.300.11.)

A-2
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Relevancy: Applicability to the issue joined. That quality of evidence
which renders it properly applicable in determining the truth
and falsity of the matters-in issue between the parties to a suit . .

Two facts said to be relevant to each other when so related that
according to the common course of events, one either taken by
itself or in connection with other ficts, proves or renders
probable the past, present, or future existence or nonexistence
of the other . . . (Black's, p. 1454.)

Res judicata: The doctrine or "res judicata" is that when rights of
parties have been put in,issue and litigatedo, resultant judgment,
when it becomes final,

conclusively establishes rights-or parties
respecting matters litigated (McGaffej, v. Sudowitz, 10 Cal. Rptr.
862, 864, 189 C.A.2d 215). The "res judicata" doctrine bars
any further action between same parties or their'privies on same
course of action once judgment has been rendered as to original
claim (Leven v. Singer, 175 A2d.423, 431, 227 Md. 47). "A matter
adjudged; a thing judicially acted upon or decided; a thing or
matter settled by judgment. A phrase of the civil law constantly
quoted in the books" (Black's, p. 1470.)

Res ipsa loquitur: The thing (or evidence) speaks for itself (Black's,
p. 1470.)

Respond: 1. To make or file an answer to a'bill, libel, or.lappeal,,
in the character of a-respondent

. . 2. To be lia6Peor.
answerable; to make satisfaction or amends; as to "respond in
damages." (Black's, p. 1475.)

SEA: State educatiT1 agency.
- 4

Surrogate parent: See guardian. ad litem.

Voir Dire: L.Fr. To speak the truth. This phrase denotes the preliminary
exaMination which the court may make of one presented as a witness
or juror; where his competencyipterest, etc. ls objectedto.
(Black's, p. 1746.)
o

;

NOTE: Other definitions are found in the State and Federal Staitutes
,and Rules and Regulations. .

s
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INDEX TO FEDERAL REdULATIONS

IN RE: DUE PROCESS

ZERO REJECT:

1. Sec. 300.300: SEA failure to insure compliance with dates-certain
and ages-certain requirement

2. Sec. 300.302: SEk and LEA failure to comply with free residential
placement requirement

3. Sec. 300.303: SEA and LEA failure to provide for proper
functioning of hearing aids

4. Sec. 300.305: SEA and LEA failure to provide for program
includingncluding art, music, home economics, and vocational

education

5. Sec. 300.306: SEA and LEA failure to provide nonacademic
Services

6. Sec, 300.307: SEA end LEA failure to provide physical education

7. Sec. 300.320, 321, 323, and 324: SEA and LEA failure to comply
with service priorities requirement

.

Lis.
Sec. 300.401: SEA failure to, insure that children placed by
EA in private schools (a) receive special education and related
ervices and (b) have all the rights/of handicapped children
served by the public schools

9.
Is
ec. 300.403: If parents place the Child in private school,

SEA or LEA faildre to provide services to the child-according
to Sec. 300.450-460, but either the ,SEA or the LEA:may initiate
a due process hearing on the approrpriateness of an LEA program
or the.question of financial responsibility

10. Sec. 300.451: tf a child is _in private school by' parent
placement, SEA failure to provide for the child's' participation
in federally.funded programs (failure to assure special education
or related services) or SEA failure,to insure that LEO comply
with Sec. 300;452-460

11.
,

Sec. 300.452; 453", 455r LEA failure to (a) provide special
education and related services to handicapped children in priVate
school,.(b) provide such children a genuine opportunity to participate

Arim public programs, (c)provide then with special education and
related service comparable in quality, scope, and participation to
those for handicapped children in public programs, and (d) use
funds consistent with requirements for nondiscrimination in public
programs (per Sec. 300.456, 457, 458, 459, and 460)

k.
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NONDISCRIMINATORY EVALUATION:

1. Sec. 300.530: .SEk or LEA failure to select and administer
testing and evaluation materials and procedures that are not
racially'orculturally discriminatory

2. Sec. 300.531: SEA or LEA failure to do individualized evaluation
(per Sec. 300.532) before initial placement,

3. Sec. 300.532: SEA or LEA failure to.comply with evaluation
procedures before initial placement

4. Sec. 300.533:. SEA or LEA failure to comply with placement
procedures, including interpreting evaluations

5. Sec. 300.534: SEA of LEA failure to review the,child's individualized
education program (IEP) and perform reevaluation every three years
or more often if warranted or requested by parent

4

INDIVIDUALIZED EDUCATION PROGRAMS:

1. Sec. 300.341: SEA failure to provide for IEPs for handicapped
children in private schools

2. Sec. 300.342: SEA or LEA failure to comply with deadline for
'EP-development (at the beginning of'the school year)

30e. 300.343: SEA or LEA failure to initiate_themdeting,.
ave the conference when required, or review the IEP annually

4. $ecA0400:344: SEA or LEA failure to have,all required Parties
at The IEP meeting '

5.: Sec. 300.345: SEA or LEA failure to provide for parent's
'participation at the IEP, meeting

46
6. Sec, 300.346: SEA or LEA failure to write anIEP with proper

content

7.° Sec. 300.347; SEA or LEA'failure with respect to handicapped
children in private schoo'Nto initiate or conduct an IEP meeting,
have prOate school participatioh at the meeting, or- review IEPs
annually

8. Sec. 300.348: 'SEA or LEA7failure with respect to children enrolled
in both public and private schools to have an IEP meeting or :

have private school:participation at the meeting

9. Sec. 300.349: SEA or LEA failure to provide special educatiOn
and related services as required by the child'sIEP

B-2 1
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A

LEASTRESTRICTIVE ENVIRONMENT: -

1." Sec. 300.550(b): SEA Or LEA failure to comply with the LRE
requirement

2. Sec. 300.551: SEA or LEAlfailure to insure a continuum of
alternative placements, including separgte education and
resource or itinerant teachers

3. Sec. 300.552: SEA or LEA failure to make an annual deter-
,-mination of placement, based on the child's IEP, as close as
possible to the child's home; make program alternatives
available to the extent necessary to implement the child's
IEP; place the child in the school :he would attend if be
were- not handicapped, unless his IEP calls for a different
placement; or consider any potential harmful effect of
placement on the child or the quality of services he needs

4., Sec. 300.553: SEA or LEA failure to provide or arrange for

the

and extracurricular services and activities in
'fhe LRE

Sec. 300.554: SEA failure to-iiiip*ement the LRE for handicapped
children in public and private institutions (other than schools)

.'r
PARENT PARTICIPATION:

.
1. f Sec. 300.561: SEA failure to notify parents .concerning the

adoption of the state, plan and amendments and major identifiottion,
location, and evaluation activities

4

2. Sec. 3001.562: SEA or LEA failure to grant parents access to
records concerning their children, upon. request, and before
the IEP meeting or due process hearing at.Which the-issue is
the child's identificatioh, evaluation, or placement, and to
clip with the required elements or parent access

' 1. Sec. 300.563: SEA or LEA failurt;to keep record of parental access

4. SSC. 300.566:. r.LEA failure tb harge reasonable fees for.
copying of recur s shot excessively high fees)

5. Sec. 300.567, 568, 569, and157g0 SEA dr LEA:eafure.to amend

A .
records at pareRt's request

2 4°,
)

6. Sec. 300.573: SEA or LEA failure to destfm information not
needed to serve the child,, at parent's request

9

7 4
4
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- . Education of the' Handicapped Regulations
ASSISTANCE TO STATES FOR EDUCATION OF 'HANDICAPPED .CHI-LDREN

(34,Oode of Federal Regulations Part 300)

.... "

3.

7,

.Reprinted with the PeriiiSaion

of

CRR-Puiplishing Company, Washington, D. C. 20005 °

O4

-Education for the Handicapped Lhw Report i
..

is published by the CRIB Publishing Company ,r .

and contains P.- L. 947142, the Rules and
c

Regulations 'Promolgated thereundpr, Case Law,
Rulings from the-Office of Civil Rights, . ,-

:.-

Supreme Courp Dealons, anedther related
.

information.' The information tis updated
regularly..,All Due Process Heal-J.1'1g Officers, , I

'.should have access to' this publication.
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EDUCATION OF THE HANDICAPPED REGULATIONS

, 4

Education of the Handicapped Regulations
, ASSISTANCE TO STATES FOR EDUCATION OF HANDICAPPED CHILDREN(34 Code of FedeLal Regulations partaoo)

. Subpart AGerieral .

'PURPOSE. APPI:ICABIL1TY,;AND GENERAL
PROVISIONS REGULATIONS

Reg. 300.1 Purpose.

The purpose of this part is:
(a) To insure that all handicapped children have available

to them attic-appropriate public education which includes
special education and related services to- meet theirunique
needs,

(b) to insure that the rightsof handicapPed4hildren and
-their parents ate prOtected,

(c) To assist States and localities to provide for the educa-
tion of all Handicapped children. an

(d) To assess and insure the effec eness ot efforts to
educate thosechildrpn.

(20 N C. 1401 Note).

Reg. 300.2 Applicability to State,
.agenciis.

local,. and private

. ... 0(a) States. This part applies to each Statewhich receiies:
payments under Part B of the Education of the Handicapped
Act.

...(b) Public; agencies within the State The annual progratn
plan is submitted by the State educational agency on behalf of
the State as a whole. Therefore, the protisions of this part
apply to all political subdivisibni of the. State thit are ik
vol.ved in the education ofpandicappedtchildren. These
would include: (I) The State educational agency, (2) local
educational agencies and, entennediate educational units, ag

4 other State agencies and schools (such aADepartmentg, a
Mental-Health and Welfare and State schoqls fot the deaf ortk..
bliod). and (4) State correctional facilities.

.
_ v. '

;.,,Ccferivate schools and facilities. Each public agency in
'the State is responstblvfor insuring that the rightg and-protec-
tions under this part are given to children referred to or placed
in private schools and facilities by that public agency.' ,, .

. (See Regs 300.400.300 403) , .
(20 U.S C t412(. (6): 1413(a); 1413(aX4)(B))

Comment The requirements of this part are binding on each
public agsncy that has ircet or delegated authunty to pro.vide .
special education and rel ed services in a State that Noyes furds
under Part B of the Act) regardless of whether That agency, is
receiving funds under Part B

4

-44
444.

10251

/, . k'Reg. 300.3 Regulations that apply to Assista ce to
States`for Education of Handicapped Children.

(a).Regulanons. The following regulations apply tci this
program of Assistance to States for Education of Hadi-
capped Children.

(2).The Education Division General Administrative Regu-
lations (EDGAR) in 34 CFR Part 76 (State-Administered
Programs) and Part 77 (Definitions).

(2) The regulations in this Part 300.
(b) How to use regulations; hotv ro apply for funds The

"Introduction to Regulationsof thofilducation Division" at
the beginning of EDGAR includes general information toassist in

(1) Using regulations that apply to Education Division
programs; and

(2) Apply for assistance under an Education Division pro-
' gram.

(20 US.0 1221e-3(a)(1))

4.

a.

SUPPLEMENT 45
APRIL 3, 1981

t

r.
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[Amenclei in 45 Fed Reg 22531 (Apnl 3. 1980)

..

4

DEFINITIONS

Comment Definitions of terms that arc used throughOut these
regulatiOns are included in this subpart. Other terms are defined in
theapecific subparts in which they are used Below is a list at those
terms and the specific sections and subparts in which they are
defined:

. .

Vonsen.r(Sectiori300 500 of Subpart E)
Destruction (S'ectioo 309.560 of Sitart E)
Direct services (Section 300.370(b)(-) of Subpart C)
Evaluation (Section 300 500 of Subpart El
First priority children (Section 300 320(a) of Subpart 0
Independent educational evaluation (Sectipn 300 503 ot Subpart El
Individualized education program (Section 300 340 of Subpart C)
Participating agcncy (Section 300 560 of Subpart E)
Personally identifiable (Section 3(K) 500 of Subpart F.)
Pnvate school handicapped children (Section 30.450 of Subpart

D)
.

Public expense (Section 300 503 of Nubpart,E)
Second priority children (Section 300 320(b) of Stibgari
Special definition of "State' (Section 300 700 of Subpart G)
Support services (Section 300 370(),(2) ofSubpart C)

w
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Or 'leg. 300.4 Free appropriate public education.

As used in this part, the ten]] "frce appropriate public' education" means special gthication and ?elated services
vitalch: 4

(art Are provided at public expense, -under public supervi-
sion and direction, and without charge.

(b) Meet the standards of the State educational agency.
tiheluding the requirements of this part.

(c) Include preschool. elementary school, or secondary
school education in the State involved,, and

(d) Are ed in conformity with an individualized
'educati progra hich meets the requirements under
Regs. 300.340-300.349 f Subpart C.

(20 U.S C..1401(110)

Reg. 300.5 Handicapped childrei.

(a) As used in this part, the term "handicapped children"
means those' children evaluated in accordance with
Regs. 300.530-300.534 as being mentally retarded, hard of
hearing,deaf. speech impaired, visually handicapped, seri-
ously emotionally disturbed., orthopedically impaired. other
health impaired, deaf-blind, multi-handicapped, or as having
specific learning disabilities, who because of those impair-
ments need special education and related services.

(b) The terms used in this definitiod are defined as follows:
-( I )"Deaf' means a hearing impairment which is so severeglIV( t the child is impaired in processing linguistic information

..ough hearing, with or without amplification, which ad-
versely affects educational performance.

( ) "Deaf-blind" means concomitant hearing and visual
imp invents, the combination of which causes such severe
corn unication and other developmental and educational
problems that-they cannot be accommodated in special edu-
cation programs solely for deaf or blind children.

(3)"Hard of Hearing" means a hearing impairments
whether permanent or fluctuating, which adversely affects a
child's educational performance but which is not included
under the definition of "dear' in this section.

(4) "Mentally retarded" means significantly subaverage
general intellectual functioning 'existing concurrently with
deficits in adaptive behavior and manifested during the de-
velopmental period, which adversely affects a child's educa-
tional performance.

(5) "Multihandicapped" means concomitant impairments
(such as mentally retarded-blind, mentally retarded -
orthopedically impaired, etc.), the combination of which
causes such severe educational problems that 'they cannot be
accommodated in special education programs solely for one
of the impairments. Tje term does not include deaf-blind
children. a

(6) "Orthopedically impaired" means a severe orthopedic
impairment which adversely affects a child's educational
performance. The term includes impairments caused by con-
genital anomaly (e.g., clubfoot, absence of some member,

'Mr.). impairments caused by disease (e.g. poliomyelitis,0,2

REG. 300.4
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bone tuberculosis, etc.), and impairments from other causes
(c g , cerebral palsy, amputations, and fractures or burns
which cause contractures).

S

r.

(7) "Other health impaikd' means I,

(i) having an autistic condition which is manilsted by
severe communication and other developpental and educa-
tional problems: or ,*

(ii) having limited strength. vitality or alterness, dile to
chronic or acute hcajth pniblems such as a heart condition.
tuberculosis, rheumaticlever, nephritis, asthma, sickle cell
anemia, hemophilia, epilepsy, lead poisoning, leukemia, or
Oiabetes, which adversely affects a child's educational
performance. ' 6-,.._-_,,

.

(8) "Seriously emotionally disturbed" is defined as
follows: ..

(i) The term means a condition eiting one or more ofjithe following cha cteristicF.over a orperiod of time and to
a m rked de re . Whieh adversely affects educational

ormance:
A) An inability to learn which cannot be explained by

ellectual, sensory, or health factors;
( ) An inability to build or maintain satisfactory interper-

sona a ionships with peers and teachers;

nor-
mal

inappropriate types of behavior or feelings under nor-
Ymal circumstances; .

(D) A general pervasive mood of unhappiness or depres-
sion: or .

(E) A tendency to develop physical symptoms or fears
associated with personal oreschdol problems.

(ii)The term includes children who are schizophrenic. The
term does not include children who are socially maladjusted,
unless it is determiged that they are seriously emotionally
disturbed. ..

(9) "Specific learning disability" means a disorder in one
or more of the basic, psychological processes involved in
understanding or in using language, spoken Qf written, which
may manifest itself in an imperfect ability to listen,' .
speak. read, write, spell. or tq do mathematicalcalcul ons.4t
The term includes suchconditions as perceptual ha dicaps,
brain injury,. minimal brain disfunction, dyslexia, and de-
velopmental aphasia. The term does not include children who
have learning problems which are primarily the result of
visual. hearing, or motor handicaps. ofmental retardation, of
emotional disturbance, or' of environmental, cultural, or
economic disadvantage.

(10) "Speech impaired" means a eominunication disorder
such as stuttering, impaired articulation, a language impair-.
ment. or a voice impairment, which adversely affects a
child's educational performance.

(I I) "Visually handicapped" means a visual impairment
which, even with correction, adversely affects a child's edu-
cational performance. The term includes both partially
seeing and blind children.

(20 U.S.C. 1401[1),(15))

[Subparagraph (b)(9) amended in 42 Fed. Reg. 65083 (Dec. 29.
,1977).) 4.

[Subparagraphs (b)(1) and (b)(8 amended in 46 ['ed. Reg. 3865
(Jan> 16. 1981).)

B-6
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Reg. 300.6 Include.

As used in this part. the term' "include" means that the
items named are not all of the possible items that are covered,
whether like or unlike the ones named.'

(20 U.S C. 14)7(b))

Reg. 300.7 Intermediate educational unit.

As used in this part, the term "intermediate ethicational
unit" means any public authority, other than a local educa-
tional agency, which:

(a) Is under the general supervision of a State educational
agency;

(b) Is established by State law for the purpose of providing
free public education on a regional basis; and

(c) Provides special education and reltked services to
handicapped children within that State. .

(20 U.S C 1401 (22))

Reg. 300.8 Local educational agency.

(a) For the purposes of this part, the term "local educa-
tionat agency" also includes intermediate educational units.

(20 U,S.C. 1401 (8))

(Amended in 45 Fed. Reg. 40 (April 3, 1980).)

Reg. 300.9 Dative language.

As used in this part, the term "native language" has the
meaning given that term by section 703(a)(2) of the Bilingual
&Ideation Act, which provides as follows:

The term "native language", when used with reference to a
person of limited English-speaking ability, means the language
normally used by that person, or in the case of a child, the language
normally .used by the parents of the child. \

(20 U.S.0 880b-1(a)(2); 1401(21))

Continent Section 602(21) of the Education of the Handicapped
Act states that the term "native language" has the same meaningas
the definition from the Bilingual Education Act. (The term isused in
the prior notice and evaluation sections under Reg. 300.505(b)(2)
and Reg. 300.532(a)(1) of Subpart E.) In using the term, the Act
does not prevent the following means of communication:

(I) In all direct contact with a child,(includingteorof the
child), communication would be in the language normally used by
the child and not that of the parents, if there a difference between
the two-

(2) If a person is deaf or blind, or has no written language, the
mode of communication would be that normally used by the person
(such as sign language, braille, or oral communication).

, ,
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Reg. 300.10 Parent.

As used in th'u; part, the term "parent" means a parent, a
guardian, a person acting as a parent of a child, or a surrogate
parent who has been appointed in accordance with

,Rcg 300.514. Thi term does 'not include the State if the
child is a ward of the State.

(20 U.S.C.v1415)

Clututenj. The term "parent" is defined to include persons
acting in the place of a parent, such asa grandmother or stepparent
with whom a child lives, as well as persons3who are legally respon
sibic for a child's welfare.

.4.

Reg. 300.11 Public Agency.

As used in this part, the term "public agency" includes the
State educational agency, local educational agencies, inter-
mediate educational units'!" and any other political subdivi-
sions of the State which are responsible for providing educa-
tion to handicapped children.

(20 U.S.C. 1412(2)(B), 1412(6), (1413(a))

Reg. 300.12 Qualined.

As used in this part, the term "qualified" means t
person has met State educational ageitcy approved or recog-
nized certification, licensing, registration, or other compara
ble requirements which apply to the area in which he or slje is
proviaing special education or related seriiiccs.

(20 U.S.C. 1417(b))

Reg. 300.13 Related services.

(a) As used in this part, the term "related services means
transportation and such developmental, corrective, and other
supportive services as are required to assist,a handicapped
child to benefit from special education, and includes speech
pathology and audiology, psychological services, physical
and occupational therapy, recreation, early identification and
assessment of disabilities in children, counseling services,
and medical services for diagnostic or evaluation purposes.
The term also includes school health services, social work
services in schools, and parent counseling and training.

(b) The terms used in this definitionare defined as follows.
(l) "Audiology" includes:
(i) Identification of chil,de with hearing loss;
(ii) Determination of the range, nature, and de.grce of

hearing loss, including referral for medical or other profes-
sional attention for the habilitation of hearing;

REG. 300013
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(11) "Social work services in schools." include:
(i) Preparing a social or developmental history on a handi-

capped child;
(ii) Group and individual counseling with the child and

family;.
(iii) Working wirii those icoblems in a child's living situa-

tion (home, school, and cPimunity) that affedt the child's
adjustment in school; and sir

(iv) Wilizing school and community resources to enable
the chit receive maximum benefit from his or her educa-
tional program.

(11) "Speech pathology" includes:
(i) Identification of children with speech or langUage,

disorders;
(ii) Diagnosis and appraisal of speacific speech or language

disorders;
(iii) Referral.for medical or other professional attention

necessary for the habilitation of, speech or language
disorders:,

(iv) Provisions of speech and language services for the
habilitation or prevention of communicative disorders; and

(v) Counseling and guidance of parents, children, and
teachers regarding speech and language disorders.

(13) *:Transportation" includes:
(i) Travel to and from school and between schools, r
(ii) Travel in and around school buildings, and
(iii) Specialized equipment (such as special or adapted

buses, lifts, and ramps), if required to provide special trans-
portation for a handicapped child.

(20 U.S.C. 1401(17))
I.

Comment. With respect to related services, the Senate Report
states:

The Committee bill provides a definition of "related services,"
making clear th'at all such related services may not be required for
each individual child and that such term includes early identification
and assessment of handicapping conditions and the provision of
services to minimize the effects of such conditions.

(Tenate Report No. 94-168, p. 12 (1975))

Thel:velopmental, corrective, or supportive, services (such as

it servicess,of related seices is not exhaustive and may include
other
artistica nd cultural programs, and art, music, and dance therapy), if
they are required to assist a handicapped child to benefit from
special education.

There are certain lauds of services which might be provided by
persons from varying pr6fessional backgrounds and with a variety
of operational titles, depending upon requirements in individual
States. For example, counseling services might be provided by
social workers, psychologists, or guidance counselors; and
psychojngical testing might be done by qualified psychological

B-8
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examiner.. psychometrists. or psychologists. deplAiding upon State
standards

Each related service defined underjhis pan may include appro
pnate administrative and supervisory activities that arc necessary
for progr:mi planning. management. and ev.iluanon.

Reg. 300.14 Special education.

(a)(1) As used in this part, the term **special education"
means specially designed instruction. at ro cost to the parent,
'to meet the unique needs of a handicapped child. including
classroom instruction. instruction in physical education,
home instruction, and instruction in hospitals and
institutions.

(2) The tern] includes speech pathology, or any other
related service, if the service consists of specially designed
instruction, at no cost to the parents, to meet the unique needs
of a handicapped child, and is considered "special educa-
tion** rather than a "related service" under State standards.

(3) The term also includes vocational education if it con-
sists of specially designed instruction, at no cost 'to the
parents, to meet the unique needs of a'handicapped child.

(b) The terms in this definition are defined as follows:
( I) "At no cost" means that all specially designed instruc-

tion is provided without charge, but does not preclude inci-
dental fees which are nonnally charged to ilonhandicapped
students or their parents as a part of the regular education
program.

(k) "Physical education" is defined as follows:
The term means the development of:

(A) Physical and motor fitness;
(B) Fundamental motor skills and patterns; and
(C) Skills in aquatics, dance, and individual and group

games and sporti (including intramural and lifetime sports).
(it) The term includes special physical education, adapted

physical education, movement education, and motor de:
velopment.

(20 U.S C 1401(16))

(3) 'Vocational education ineadorganized educational
programs which are directly related to the preparation of
individuals for paid or unpaid employment, or for additional
preparation for a career requiring other than abaccalaureate
or advanced degree.

(20 U.S Ct 1401(16))

Colluisent. (1) The definition oi"speetal education* is a partial
lady impoqant ,one undfr these regulations. since a child is nut
handicapperunless he or she needs special education. (See the

' definition of 'handicapped childien" in section 300.5.) The defi-
nition of "related services" (section 300.0) also depends on this

.J6
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definition. since .i related service must he necessary for a child to
benefit from special education Therefore, if a child does not need
;Nemd education. there can he no 'related services," and the child
(because not "handicapped") is not covered under the Act.

(2) The ahove definition of vocational education is taken from the
Vocational Education Act of 19,61, .i amended by Puh L 94.482

- ..Under that Act, "vocational education includes industrial arts and
consumer and homemaking edimation programs,

Subpart BState Annual Program
Plans and Local Applications

ANNUAL PROGRAM PLANSGENERAL

Reg. 300,110 Condition of assistance.

In order to receive funds under Part B of the Act for any
fiscal year, a State must submit an annual program plan to the
Commissioner through its State educational agency.

(20 U.S.C. 12324). )412. 1413)

Reg. 300.111 Contents of plan.

Each annual program plan must contain the provisions
required in this subpart.

(20 U.S.C. 1412. 1413, I232c(b))

ANNUAL PROGRAM PLANSCONTENTS

Reg. 30021 Right to a free appropriate public
education,

(a) Each annual program plan must include information
which shows that the State bas in effect a ,policy whiep
insures that all handicapped children have the right to a free
appropriate public' education within the 4ge ranges and
tintelines under Reg. 300.122.

(b) The information must include a copy of each State
statute, court order, State Attorney General npininn, and
other State document that shows the source of the policy.
- (c) The information must show that the policy:

( I) Applies to all public agencies in the State;
(2) Applies to all handivmped children;
(9),Impleinents the ttutrities established under

Reg. 30b.127(a)( I ) of this subpaq; and
(4) Establishes tinteliness for lifplementing the poltcy..in

accordance.with Reg 300 122.

(20 U.S.C. 1412(1), (2)(B), (b). 1411(a)(3))

or

9 83
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1-.
g. 300.122 Time !Inds and ages for free appropriate
publig education.

(a) General. Each annual program plan must include in
detail the policies and procedures which the State will under-
take or has undertaken in order to insure that a free appropri-
ate public education is available for all handicappej children
aged three through eighteen within the State not later than
September I 1978. and for all 'handicaptied child, en aged
three through twenty-one within the State not later than
September 1, I980.

(b) Documents relating to timeliness. Each annual pro-
gram plan must include a copy of each statute, court order,
attorney general decision. and other State document which
demonstrates that the State hai established timelines in ac-
cordance with paragraph (a) of this section.

(c) Exception. The requirement in paragraph (a) of this
section does not apply to a State-with respect to handicapped
children aged three, four, five, eighteen, nineteen, twenty, or
twenty-one to the extent that the requirement would be incon-
sistent with State law or practice, or the order of any court,
respecting public education for one or more of those age
groups in the State.

(d) Documents relating to erceptions. Each annual pro-
gram plan must:

(1) Describe in detail the extent to which the exception in
paragraph (c) of this section Applies to the State, and

(2) Include a copy of each State law, court order, and other
d ent which provides a basis for the exception.

.S.C. 1412(2)(B))
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Reg. 300.123 Full educational opportunity goal.

Each annual program plan must inatide in detail the
policies and procedures which the State will undertake, or t
has undertaken, in order to insure that the State has a goal of
providing full educational opportunity to all(iandicapped
children aged birth through twenty-one.

(20 U.S.C. I412(2)(A))

( h) For the atment 1cho61 year
*( 1) Pic number of handicapped children aged birth

thmugh two, who arc receiving special education and related
services; a

(2) The number of handicapped children:
(i) Who arc receiving a free appropriate public education,
(ii) Who need, but are not receiving a free appropriate

public education,
(iii) Who are enrolled in public and private institutions and

are receiving a free appropriate public education, and
(iv) Who are enrolled in public and private institutions and

are not receiving a free appropriate public education.
(c)The estimated numbers of handicapped children who

are expected toieCeive special education and related services
during the,next school year.

(d) A description of the basis used to determine the data
required under this section.

(e) The data required by paragraphs (a), (b), and (c) of this
section must- be provided:

(1) For each disability category (except for children aged
birth through two), and

(2) For each of the following age ranges: birth through
two, three through five, six through seventeen, and eighteen
through twenty-one.

(20 U:S.C. 1412(2)(A))

Coniineut. In Faft B of the Act, the term "disability" is used
interchangeably with "handicapping condition". For consistency

this regulation, a child with a "disability" means a child with one
of the impairments listed in the definition of "handicapped chil-
dren" in Reg. 300.5, if the child needs special education because of
the impairment In essence, there is a continuum of impairments.
When an impairment is of such a nature that the child needs special
education, it is referred to as a disability, in these regulations, and
the child is a "handicapped" child. .

States should note that data required under this section are not to
be transmittal to the CommAsioner in personally identifiable form.
Generally, except for such purposes as .monitoring and auditing, '
neither the States nor the Federal Government should have to collect
data under this part in'perionally identifyle form.

Reg. 300.124 Full educational opportunity goaldata
requirement.

'Beginning with school year 1978-1979, each annual pro-
gram plan must contain the following information:

(a) The estima d number of handicapped children who
need special -educ and related services.

REG. 300.1,22

L

. 300.125 Full educational opportunity goal
timetable.

(a) General requirement. Each annual program plan must
contain a detailed timetable for accomplishing the goal of
providing-full educational opportunity for all handicapped
children.

Br 10
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(b).Convnt of timetable (I) The timetable must indicate
what percent of the total estimated number of handicapped
children the .titc expects to havefull educational opportu
nit in each succeeding school year.

(2) The data required under' this paragraph must he
provided

(i) For each disability category (except for children aged
birth through two), and

(ii) For each of the following age ranges: birth through
two, three through Five. six through seventeen, and eighteen
through twenty -one.

(20 U S.0 1412t2uAl)

Reg.: 300.126 Full educational opportunity goal
facilities, personnel, and services.

(a)Gcnriul ieguuemew. Each annual program plan must
include a description of the kind and number of facilities,

I personnelarid services necessary throughout the. State to
meet the goal of providing full educational opportunity for all
handicapped children. The State educational agency shall
include the data required under paragraph,(b) of this-section
and whatever additional data are necessary to*meet the
requirement.

(b)Stutivticalderrription. Each annual program plan must
include the following data:

(I) The number of additional special class teachers, re-
source room teachers, and itinerant or consultant teachers
needed for each disability category and the number of each of
the who are currently employed in the State.

(2) The number Mother additional personnel needed, and
the number currently employed in the State, including school
psychologists. school social workers, occupatiOnal
therapists. physical therapists, home: hospital teachers,
speech-language pathologists, audiologists, teacher aides,
vocational education feachers. work study coordinatqrs.
physical education teachers, therapeutic recreation spe-
cialists. diagnostic' personnel, supervisors. and other instruc-
tional and non - instructional staff.

.(3) The total numbee,of persdificel reported under paia-
'graph (h) (I) and (2) of this. section, and the salary costs of
thee personnel.

(4) The number and kind of facilities needed for handl
capped children and the nuniber and kind currently in use i
the State, including regular classes serving handicappe
children. self-contained classes on a regVir schnl campu
resource rooms. pnvate.special education:day schools, pu ,

lic special' education day schools, private special educati n
residential schools. public special education resident al

:-
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schools, hilspital programs. occupational therapy facilities,
physaal therapy failities. public sheltered workshops, prt-
vate sheltered workshops. and other types of facilities.

(5) The total number of transportation units needed for
handicapped children, the number of transportation units
designed for handicapped children which are in use in the
State, and the number of handicapped children who use these
units to benefit from special education.

(c)natit ategi» ies. The data required under paragraph (b)
of this section must be provided as follows.

(1) Estimates for serving all handicapped children who
require special education and related services,

(2) Current year data, based on the actual numbers of
handicapped childro receiving special education and related
services (as reported under Subpart G), and

(3) Estimates for the next school year.
(d)Ratianide. Each annual program plan must include a

description of the means used to determine the number and
salary costs of personnel.

(20 U S C. 1412(21(A))

6

Reg. 300.127 Priorities. / I
(a) General requireme'nt. Each annual program plan must

include information which shows that:
44

(1) The State has established priorities which meet the
requirementi under Regs 300 320-300.324 of Subpart C.

(2) The State- priorities meet the timelines under Reg.
300.122 of this subpart, and

toris

(3) The State has made progress in meeting those
timelines.

(b) Child data. (1) Each annual program plan must show
the number of handicapped children known by the State to be
in each of the first two priority groupsnamed in Reg. 300 321
of Subpart C:

(i) By disability category, and
(ii) By the age ranges in Reg. 300.124(e)(2) of this sub-

(c) Activities and resources. Each annual program plan
must shoe( .for each of the first two priority groups.--

(I) The programs, Services? and activities that arc being
carried out in the State,

(2) The Federal, State, and Ideal resources that have been
committed dunng the current schoory-ear, and

(3) The programs, services, ac ivitie,, and resources that'
are to be provided during the next school year

(20 U S C )412(3)) .

0
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.300:128, identification, location. and evaluation of
:rrandicapped 'cbildren.

. (a)Generol requirement. Each annual program plan must
include in detail the policies and procedures Which the Site
will undertake or It..s undertaken to insure that:

(I) All children who are handicapped, regardless of the
severity of their handicap, and who are in need of special
education and related services are identified, located, and
evaluated;'and

(2) A practical method is developed and implemented to
determine which children are currently receiving needed
special education and related services and which children are
not currently receiving needed special education and relatedii

. services.
(b) Information. Each an ual program plan must:
( I) Designate the State agency (if other than the State

educational agency) responsible for coordinating the plan-
ning and imple:mentation of the policies and' procedures
under paragraph/(a) of this section:

(2) Name each agency that participates in the planning and
'implementation and describe the nature and extent of its
participation; .

(3) Describe the extenf)to which:
(4 The activities described in paragraph (a) of this section

have been achieved under the current annual program plan,
and

(ii) The resources named for theso activities in that plan
.have been used; ,

4) Describe each type of,activity to be carried out during
next school year, including the role of the agency named

.er paragraph (b)( I) of this-section, timelines foi complet-
ing those activities, resources that,will be used, and expected

. outcomes;
(5) Describe how the policies and procedures under para-

graph (i) of this section will be monitored to insure that the
State edUcational agency obtains:

(i) The number of handicappped children within each
disability category that have been ,identified, located, ?no
evaluated, and

(ii) Irifonnation adequate to evaluate theeffectiveness of
, -those policies apd procedures; and .. 4

(6) Discribethe Method the State uses to determine which
,children are currently receiving special education and related
services and whielrehildren are, not receiving special educa-

, tion and `related services.

(20 U.S.C. 1412(2)(C)

comment. The Stale is responsible for insuring that all handi-
capped children are identified, located, and evaluated, including
-children in all public and private afkncies and institutions in the
State; Collection and use of data are subject to the confidentiality
requirements in Regs..300.560-300.576 .

1

REG..300.128

.

Reg. 300.129 Confidefttiality of personally identifiable
information.

(a) Each annual program plan must include in detail the
policies and procedures which the State will undertake or has
undertaken to order to insure the protection of the confiden-
tiality of any personally identifiable information collected,
used, or maintained under this part.

(h) The Commissioner shall use the criteria in Regs.
4000.56P-3(X) 576 of Subpart E to evaluate-the policies and

procedures of the State under paragraph (a) of this section.

(20 U.S.C. 1412(2)(0): 1417(c))

Colaurear The confidentiality regulations were published in the
Federal Register in final Toon on February 27, 1976 (41 FR 8603 -J 8M0), and met the requirements of Part B of the Act, as amended by
Pub. L. 94-142. Thos; regulations are incorporated in Regs.
300.560-300.576 of Subpart E.

e

' 4

Reg. 300.130 Individualized education programs.

(I) Each annual program plan must include information
which shows that each public agency in the State maintains
records of theindividualized education progrim for each
handicapped child, and each public agency establishes, re-
views, and revises each program as provided in Subpart C.

(b) Each annual gram plain must include:
( I ) Alippylflaclit tate statute, policy, and standard that

regulates the manner in which)ndividualized education pro-
grams are developed., implemental, reviewed, and revised,
and

(2) The procedures whiFh the Stag eduCational agency
follows in monitoring ancrOaluating those programs.
(20 U.S.C. 1412(4))

Reg. 300.131 Procedural safeguards.

Each annual program 'plan must include procedural'_
safeguards- vThich insure that the requirements ill Regs. .

300.500-300.514'of Subpart E are met.

(20 U.S.C. 14)'2(5)(A))

Reg. 300.132 Least restrictive environment.

(a) Each annual program plan must include procedures
which insure that the requirements in Regs. '300.550-
300.556 of Subpart E are met. -

(II) Each annual program plan nit includt the following
information:

(I) The nurtiber of handicapped .children in the State,
within, each disability category, who are participating In

B-1Z
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regular education .programs, consistent with Regs.
300 550-300.556 of Subpart E,

(21 The number of handicapped children who are insepa-
rate classes or separate school facilities, or who are otherwise
removed from the regular education environment.

(20 U.S.C. [412(s)IR))

Reg. 300..133 Protection in evaluation procttrores.

Each annual program plan must include procedures which
insure that the requirements in Regs. 300.530-3(X).534 of
Subpart E are met.

(20 U.S.C. 1412(5i(C))

Reg. 300.134 Responsibility of State educational
agency for all educatidnal programs.

(a) Each annual program plan must include inf cation
which shows that therequirements in Reg. 300. of Sub- .

-part F arc nice. .

(b) The information under paragraph (a) of this section
must include a copy Of each State statute, State regulation,
signed agreement between respective agency officials, and
any other xiocunicnt, that shows compliance with that
paiagraph.

(20 U.S.C. 1412(6))

Reg. 300.136 Implementation proceduresState
educational agtncy.

, .Each annual program plan must describe the procedures
the State educational agency follows to inform,each public
agency of its.responsibility for insuring effective implemen-
tation of procedural safeguards for the handicapped children
selved by, that public:ageUcy;

(20 U.S C. 1412(6)) rk
f

.Reg. 300.137 Procedures for consultation.

Each annual program plan must ?hcludean assurance that
in carrying out the reqpiremeNt§ of section 612 of the Act,

,procedures are established fop consultation with individuals
involved in or concerned witithe educ4ion of handicapped
Children, including handicapped individhals and parents of

- handicapped children. 8
. 4

(20 U.S.C. 14)2(7XA))
oto
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Reg.' 300.138 Other Federal programs.

Each annual program plan must provide that programs and
procedures are established to insure that funds received by
the State or anyvpublic agency in the State under any other
Federal program. including section 121 of the Elementary
and Sccondary"Education Act of 1965 (20 U S.C. 241e-2).
seetinn 305(b)(R) of that Act (20 1.1.S.C. 844a(b)(8)) or Title
IV-C of that At (20 U.S.C. 1831), and section 110(a) of the
Vocational Education Act of 1963, under which there is
specific authority for assistance for the education of handi-
capped children, Sre used by the State, only in a manner
consistent with the goal of providing free appropriate public
education for all handicapped children, except that nothing in
this section limits the specific requirements of the laws gov-
erning those Federal programs.

(20 U.S.C. P413(a)(2))

Reg. 300.139 Comprehensive system of personnel
development. . .

Each annual pmgrarn plan must include the material re-
. quired under Rcgs. 300.380-300.387 of Subpart C.

(20 U.S.0 1413(43))

Reg. 300.140 F'rivateschools.

Each annual program plan must include 'Policies and pro-
cAtures which insure that the requirements of Subpart D are
Met.

(20 U.S.C. 1413(a)(4))

Reg: 300.141 Recovery of funds for misclassified
children

Each annual piogram plan must include policies and pro-
.

ccdures which insure that the State seeks to recover any furnis
provided under Part B of the Act for services to a child who is
determined to be erroneously classified as eligible to be
counted under section 611(a) or (d) of the Act.

(20 U.S.C. 1413(a)(5)}

Reg. 300.144 Hearing on application.

Each annual program plan must include procqures to
insure that the State educational,,agency, does not take any
final action with respect to an application submitted by a local
educational agency before giving the local educational
agency reasonable notice and an opportunity for a hearing.

(20 U.S.C. 1413(a)(8))

. r,
./.8

.

r

REG. 300.144



1

a

10i:t0

300.145 Prohibition.orcommingling.

Each annual program plan must provide assurance satis-
ctory to the Commissioner that funds provided under Part B

o the Act are not commingled with State funds.

(20 .S.C. I41:4(a), 9))

Conn a. This assurance is satisfied hy.the use of a separate
account's) system that includes an "audit trail" of the expenditure
(Attie Pan unds, Separate hank accounts are not required. (See 34
CFR 76, Sub F. (Cash Depositories).)

Reg. 300.14 An al evaluation.

Each annual .progra plan must include procedures for
evaluation at least annual of the effectiveness of progrv*
in Meeting the educational eds of handicapped children,
including evaluation of indivi Heed education programs.

Reg. 300.147 State Advisory panel.

Each annual program plan must provide that the
ments of Regs. 300.650-300.653 of Subpart F are met.

(20 U.S.C. 1413(013))

(20 tJ S.C.,1413(a)(11))

411)Cg. 300.148 Policies and procedures for use of Part B
.unds.

Each annual program plan must set fortIrpolicies and
procedures designed to insure that fleas paid_ to the State
under Part B of the Act are spent in accordance with the
.provisions pf Part-B, with pdrticular attention given to sec-
tions 611(b), 611(c), 61I(d), 612(2), and 612(3) of the Act..
(10 1413(a)(

v

r.
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_ .
(4) A description of each direct .crvice and each support

service whichthe State educational agency will provide dur-
ing the next school year with those funds, and the activities
the State advisory panel will undertake during that period
with those funds.

(h) Local education agency allocation. Each annual pro-
gram plan must include: -

(I) An estimate of the number and percent of local educa-
tionaligencies in the State which will receive an allocation
under this part (other.than local educational agencies which
submit a consolidated application). I

(2) An estimate of the number of local educational agen-
cies which will receive an allocation under a consolidated
application,

(3) An estimate of the number of consolidated applications
and the average number of local educational agencies per
application, and.

(4) A deicripaon of direct services.the State educitional
agency will provide under Reg. 300.360 of Subpart C.

(20r, S.C. 232e(b)( I )(MGM

Reg. 300.151 Additional information if the State educa-
tional agency provides direct services.

If a State educational agency provides free appropriate
education for handicapperd,children or provides them

ces, its annual program plan m4t include the
under Regs. 300.226-300.228.

Reg. 300.149 Description of use of Part B funds.
.

(a) State allocation. Lath annual *grain plan must in-
clude the following information about the State's use of funds
under Rcg. 160M70 of Subpart C and Reg. 300.620 of
Subpart Ft

( I} A list of administrative positions, and a description of
duties for each person whose salary is paid in whole or in part
'with those, funds.

(2) FOriach position, the percentage of 'talary paid with
those funds. .t

(3) A description of each administrative aeiisiity the Stank
f educational agency will carry out during the next school yeah

with liise. funds.

REG. 300A46

rr

qa

with di
information requ
300.23y, and 300.235.

- (20 U.S.C. 13(b))

LOCAL EDUCATIONAL AGENCY
APPLICATIONSGENERAL .

Re4g. 300.180 Submission of application. ..

In order to receiva.piyments under Part B of the Act for
any .fiscal- year a local educational agency must submit an
application to the State educational agency.

(20 t).s.d. 1414(10)

. '

Reg.-300.182' The excess cost requirement.

A local educational agency may only use fields under Part-
B of the Act for the excess costgof providing' special educa-
tion and related services for hatOcapped children.

(20 U.S.C. 1414(a)(1). (a)(2)(B)(i))

A
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Reg 31)N1 'Wing the a ccss cost requirement,
t

( ) A toe: I etitle:A14111:11 ,Vellcy 111CC(, Illt` 1-1'1:1"0s cost re-
1quiremcnt t If has on the av emits: spent .tt least the amount

determined older Reg. :1u0 I)(4 for the thiCai1011 III Je:ICII 111

its handicapped children. ThIs'amount it ay not incluilc,Lapi
tal outla) or debt service

Y :
(IOU S C 140112111. 14141.0111Y

..

(Amended in 45 Fed Reg 2,I5II (April 39. 19R01.I

Common The cues% cost reuvirement means that the local
educational agency must spend ii certain minimum amount tocthe
education of its handicapped children before Part B funds are used
This insures that children served with Pifn B funds balk at least the
same average aitiount spent on them:friutt sources other than Part
fi as do the children in the school district taken as a whole..

The minimum amount that must he spent for the education of
handicapped children is computed under a statutory formula. Sec.
lion 3(X) I x.I implements this formula and gives a step -b)-step ,,./

method to determine the minimum amount. Excess costs are those
cost Fpecial education and related services which exceed the
n aims amount Therefore, if a local educational ageitcy can
. ow Ih,d ha. (on the average) spent the inimmunramount for the
e ucation o each of its handicapped children. it has net the excess
cost requirement. and all additional costs are'cxccss costs. Part B
funds can then he used to pay for these additional costs, subject to
other requirements of Pan B (priorities. etc.). In the "Comment"
under section 300 184. there is an example of how the n 'minium
amount Is computed /

Reg. 31N0,184 Elcess costscomputalion ofmininx6ni
amount.

.
The mintattin as erage amount a local educational agency

must spend under Reg 300.183 for the education of each ol
its handicapped children is computed as follows:

(a) Add all expenditures of the local educational agency in
the preceding school year. excepticapital outlay and debt,
service:

( Ill For elementary school, students, if the handicapped
child is an elementary school student, or

(2) For secondary school students, if the handicapped child
is asccondary schkol student.

(h) From this amount, subtract the total of the following
'antounIs spent for elementary school students or for soi9n-
dary school students, as the ca's,e may be:

(I) Amounts the agenc/spent in the preceding school year
from fundsawardcd under Part B of the Act and Titles I and
VII of the Elementary and Secondary Education Act of 1965,
and

(2) Amounts from Sate and local funds which the agency
spent in the preceding:school year for:

(i) Program+ for handicapped children,
(ii) Programs to meet the special educational needs of

educationally deprived child fen. and
(iii) Programs of hilinguil education for children with

limited Englich-spiking ability. ..
t(c) Divide the result under paragraph (h) of this section by

the averaitc number of students enrolled in the agenc$ in the
preceding sehoid year .

SUPPLEMENT 45
APRIL 3, 1981

;
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( I) In its toucan y schools, if the handicapped child is :..i
elementary school student, or

(2) 111 its secondary schools, if the handicapped child is a
sceonday 11Ool student.

(20 U.S.C. 1414(a)hI)

lirn,onivl Me following is an example of how a local'educa
tional agen y might compute the average minimum amount it must
spend Mr t c education of each of its handicapped children, under
Reg. 3(s) I 3' 'I his example lollows the formula in Reg 3(X) 144.

s mute and regulations. the local educational agency must
make one imputation lor handicapped children in its elementary

' u hoots an a separate computation for handicapped children in vs
secondary -hoots 1 he computation for handicapped school stu-
dents won 41 lie dune as lollows:"

a. First the local educational agency must determine its total
animint o expenditures for elementary school students from all
sources local. State, and Federal (including Part Bin the pre-

s hoot year. Only capital outlay and debt service are
excluded

Eosin e A local eilimatitmal agency spent the following
amounts last year for elementary school students (including its
handicap, d elementary school students):

(I) Fri it local tax funds
12) Fr nt State (mid.
(3) Fri in Federal funds

Of t
rel
be sub,

Total
, de
b.

spent
(I)
(2)

ally
(3

Engl

seen
sch

$2.750.000
7,000.0(X)

754.000

10,500.000

is total, $500,000 was foi.capital outlay and debt service
to the edubsojon of elementary school students This must
acted from total expenditures:

510.500,000
500,000

xpenditures for elementary school stu-
ts (less capital outlay and debt service) 10.000.000
ext, the- local educational agency mum subtract amounts

for , 0

Programs for handicapped children: °
Programs tcrrneet the special educational needs ofeducation-
eprived children: and
Programs of bilingual. education,* children with limited

sh speaking ability.
ese are funds wbich the local educational agency actuair.,
, not funds received last year but carried over for the current

w.

year.

ample. The local educational- agency spent the following
ailncJtims for elementary school students last year.

tI
( ) From funds under Title I of th, Elerne.n-

:icy and Secondary Education Act IV 1965 $300.000
(2) From a specia l State program for educa
lionally &prism? children 200.0(X)'

93) From a grant under Part B ..... .
(r4) F"mni State funds for the education of
ihandicapped children

200,000

(X),000
5) From a locallyfunded program for -

andicapped children 250,1;00
6) From a grant for a bilingual t ducation
program under Title VII of the Elementary
and Secondary Education Act .of 1965 . 150.000

Tiital -1.600.000
1 .

REGI 300.184

:
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local educational agency would alsoancludc any pihcr funds it
.nt irom Federal. State, or local sources for the, throe basic

purpn,s: handicapped children: educationally deprived children,
and bilingual education for children with limited English-speaking'
ability I

his anotint'is su:itractcd from the local educational agency's
total expenditure for elementary sclutol students computed above:

cltt.000,000
1.6(11).000

8.400.(X)0

c. The local educational agency next must divide by the average
nu niber of students milled in the elementary schools of the agency
last year (including its handicapped students). e

E:rompfe Last year, an average of 7.000 students were enrolled
in the agency-s elementary schools. his must be divided into the
amount computed under the-above paragraph:

58,400.000/7,000 students equals S1,200/student.

This figure ix in the minimum amount the local educational
agency mtAt spend (on the average) for tl*-educution of each of its
handicapped students. Funds under Part B may be used only for1,
costs over and above this niminium. In this example, if the local
educational agency has 100 handicapped elementary school stu-
dents, it must keerrecords adequate to show that it has spent at least
S120.000 for the education of those students (100 students times
S1,200/student), not including capital outlay and debt service.

This SI20,000 may come from any funds except funds under Part
B, subct teeny legal requirements that govern she use of those
other funds.

'f the local educational agency has handicapped secondary school, cents, it must do the same computation for them.'However the
amounts used in the computation would,be those the local educa-
tional agency spent last year for the education of secondary school
students, rasher than for elementary school students.

Reg. 300.185 Computation of excess costsconsoli-
. dated application.

The minimum average amount under Reg. 300.183 where
two or more local educational agencies submit a consolidated
application, is the average of the combined minimum aver-
age acroounts determined under Reg. 300.184 in those agen-
cies for elementary or secondary school students, as the case
may be.

U.S.0 1414(au

4,

fisL00.1 85

Reg. 300.186 Excess costslimitation o Sae of Part fr
funds.

la) The excess crist requirement prevent. a local educa-
tional agency from using funds provided un er Part B of the
Act to,. pay for all of the costs directly at ibbtable to the
education of a handicapped child, subject is paragraph (b) of
this section.

(b) The excess cost requirement does nit prevent a local
educational agency from using Part B fun' to pay for all of
the dusts directly attributable to the eduction of a handi-

4apped child in any of the age ranges ree, four five,
eighteen, nineteen, twenty. or twenty-one, Inc) local or State
funds are available for nonhandicapped c ildren in that age
range. However, the local educational ag ncy must comply
with the gonsupplanting and other requirb ents of this part in
providing the education mid services.

(20 U.S.C. 1402(20):1414(a)(I))

Reg. 300.190 Consolidated applic: tions,

(b) Required applications. A Stat educational agency
may require local educational agencies to submit a consoli-
dated application for payments under part B of the Act if the
State educational agency determines that an individual appli-
cation submitted by a local educational agency will be disap-
proved because:

(I) The agency's entitlement is Less than the 57,500
minimum required by section 61 1(c)(4)(A)(i) of the Aet
(Reg. 300.360(a)(1) of Subpart C): or

(7,) The agency is unable to establish and maintain pro-
grams of sufficient size and scope to effectively meet the
educational needs'of handicapped children.

(c) Size and scope of program. The State educational
agency shall establish standards and procedures fordetermi-
nations ur,sier paragraph (b)(2) of this section.
(20 U.S.C. 1414(e)(1)),

[Amended in 45 Fed. Reg. 22531 (Apra 3. 1980).)
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Reg. 300.192 State regulat
applications.

(a) The State educational agen
with respect to consolidated appl
this part.

APPER GULA

n `cons lidated

shall issue
glions %Mimi

gulations 4'
ed under

(b) The State educational agen y's reguiption. must:
(I) Be consistent with Sectioj 612(1)-(7) a d Section

613(a) of the Act, and °
(2) Provide participating local ducanonal ag ncitc1S%R....

joint responsibilities for implet nting pro'gran rjceiving
payments under tfiiis part.

(20 U.S.0 1414(c)(2)(111)

(c) If an intermediate educa Copal .unit is re uired under
State law to carry out this part, t f e joint responsi dines given
to local educational agencies u der paragraph )(2) of this
section do not apply to the ad inistration and ishursement
of any payments receive by he intennediat educational

it. These administrative re nsibih4ies m st be carried
out exclusively by the inter diate educational unit.

(20 U.S.C. 1414(e)(2)(C))

NS..

.1

LOCAL. ED,UCATIO
APPI:ICATIONS

Reg. 300.220 Child identi

'AGENCY
NTENTS

Each application must inc ude
that all children residing wit i in th
eilucationaftgenCy_who are andi
severity of their handicap, nd w
edtcation and related servi es ar
evalUated, including a pr ctical
whidchildren are.ctirrentl receiv

n.

. . v:
102:62 -

yS

rocedares which in,see
jurisdiction of the focal
apped, regardless of the'
o are in need of special
identified, located, and

method of determining,
ng needed special educa-

tion and related services an which children are, not currently
receiving needed special ucatio and related services.

(20 U.S.C. 1414(0( WA))

Comment The local edu
ing that all haIldicapped c
ttfied. located, and evaluat
private agencies and institu
and use of data are subj
Regs. 300.560-300.576 o

keg. 300.193 State ed ati nal agenc, approval;
disappro al.

(c) In carrying out its fu lions un ir thii section, each
State educational agency sh I consider =ny d cision result-
ing from a hearing under Revs. 300.506- tkO. '13 of Subpart
E which is adverse to the I. al educational a ency involved
in the decision.

120 U S.C. 141400(31)
1

(Amended in 45 d Reg. 531 (April 3, 1980).)

Reg. 300.194 Withhol Ing.

(a) If a Slate educatio
-notice and an opportunity
agency, decides that th

I agency, after ming reasonable
for a hearing to a locateducational
local educational agency in the

administration of an appl cation approved by the-State educa:
tional agency has failed to comply with any requirement ill
the application, the St e educational agency, after giving
notice to the local educational agency, shall:

(1) Malty no furthe payments to the local educatiorigl
agency until the State educational agency is satisfied that
there is no longer any dure to comply with the requirement;
or

(2) Consider its de ision in its review of any application
made.by the local educational agency under Reg. 300.180;

(3) Or both. ,

(b) Any local educ tional agency receiving a notice from a
State educational ag ncy under paragraph (a) of this section
is subject to the p'4, ic,nonce provision in Reg. 360.592.

(20 U.S.C.. 14 t4(b)(12 )'
,

B 17
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al

tional ag

Wren wit
d. includi
ions withi
to the co

Subpart E

ncy Is responsible for insur
in its jurisdiction are idea',
g children in all public and
that jurisdiction. Collection
fidentiality requirements in

Reg. 390.221 Conti I entiality of personally Identifiable
information.

Each application ust include policies and procedures,
which insure that the criteria in Regs. 300.560-300.574 of
Subpart E are met.

(20 U.S.C. 1414(a)(i)(B))

Reg. 300.222 Full educational opportunity goal;
timetable.

Frach applicatiCon must: (a) Include a goal of providing full
educational opportunity to all handicapped childen, aged
birth through 21, and

(b) Include a detailed timetable for the
.Ngoal.

(20 .S C. 1414(a)(1)(C). (D))

Reg. 300.22.3 Facilities, personnel, and services.

Each application-must provide a description of the kind
and number of facilities, personnel, and services necessary'to
meet the goal in Rcg. 300.222. ---

(20 U.S.C. 1414(a)(I)(E))

Reg. 300.224 ,Personnel development.

Each application must include procedures for the im-
plementation and use of the comprehensive system of per-
sondel development established by the State educational
agency under Reg. 300.140.

(20 U.S.0 1414(a)(1)(C)(ifl

9 4

v '

o REG. 300.224

,0



4 .

102:64

Reg. k0.225

4
a

Each application must include priorities which nyet the
'requirements of Regs 300.320-300.324.

.(20 U.S.C. 1414(1)(1")(C)(iii).

a

Reg. 300.226 Piirent involvement.

Each application must include'procedares to insu that, in
meeting the goal under Reg. 300.222. the local ucational
agency makes provision for participationiof and co sultatiori
with parents or guardians of handicapped childre .

, 120 U.S.C. 1414101)(000) 0.
4

+

Reg. 300.227 Participation in' regular. etiucalion-
programs. a ,*

(a) Each application must include procedures to insure that
to the maximum extent practicable, and consistent with
Regs: :100.350-300.553 of Subpart E. the local educational
agency provides special services to enable handicapped chil-i dren to participate in regular educational programs. .

(b) Each 'application must describe:
(1) The types of alternative plicements that are available

for handicappq children. and
(2) The number of handicapped children within each dis-

ability cstegory.who are served in each type of placement.

(20 U.S.C. 14141a)(1)(CXiv))

Ret.100.229 Excess cost.

Each application must provide assurance satisfactory to
the State educational agency that the local educational
agency uses funds provided under Part B of the Act only for
costs which exceed the amount computed under Re
306.184 Ind which are directly attributable to the education

'of handicapped children.

(20 U.S.C. 1414(a)(2)))
4

Reg. 300:230 'Nonsupplanting. ett

(a) Each,application must provide assurance satisfactory to
the ,State educational agency that the local educational
agency uses funds provided under Part B of the Act. to
kupplement and, to the extent practicable, increase the level
of State and al funds expended for the education of handi-
capped chi and in no case to supplant those State and
local funds.

REQ. 300.225
a

.

EDUCATION for the HANbICAPPEDIAWREP
%' ..s .. 0

a , s

4
104. a

(h) To meet the requirement in paragraph (a) of this
.0. -, .ctionkt- f . . .-

( I ) The total :Aim or average per capita amount of.State
wand -locral schixiliounds budgeted by tpe local eduoatiolial
agency for expendiVes cih the current fi*al year. ftirilrhes` -4'
education..<04die .'W..'.. d. children must. be at least equal iv' ''
the total amoynt lw average per capita amount liState and ".
locaPechour funds actually expended for the 'aucation- of
hardicapPedthildrch in the most recent preceding fiscal yeat
for 0:hietttht information is available. Allowartc may be, made for: A*. :.° . . , .

,,,(i) Decreases of handicapped children; ant
(ii) UnustiglIparte atnotiirc of funds exper4ed` for sucht,

long -term purports as,th,e acguisition,of,equipment and the
construction of'scbool futilities; and

(2) The locareducational agency must no-fuse PartB funds. . et
to dispIdee State or local funds for any particular cost. '

"' '(20 0.St. 1,414(4))(B)),

Conn/ 'finder granites 41)1Ckll TVs, POf the Elemaftary a

to not supplant funds tliat "iwould have been expended if the
Feral funds were not available The requirement unsle7Parte,13,
however. is to not supplant funds which havebeen expe,A4d.:

s
This use of the past tense suggests that the funds referred toare tturf

, wnich the State or local agency actually spent m solve before
the use of die Part 13 funds. Therefore, in judgint compliance with
this requirement. the Commissiokr looksicrsee if Part B funds ire'.
.used for any costs which`were previously paid for with State or local:
funds. '` .

The nonsupplanting ir,quiretnent pjohihits a Ideal educational

.

°

Secondary Educatrort Act or 945. as amended. the re.quireritent

. \ agency front supplanting State and local funds wiih'Pan B funds on
either an aggregate bafor a givenwxpendituie. Thispieans that
if an LEA spent ,S101,0Mfor special education in FY 1977, it must
budget at least S [011,000 in FY 1978, unless one of the conditions in
Reg. 300.230(b)(1) applies. ,

.
Whether a local educational agency supplants with rc5pcct to a

particular cost would depend on the arcu,mstances,of thetcpendi
lure. For example, if ti teacher's salary has tfeen switched from focal
funding to Part B funding, this would apiear to be supplanting.
However, if that teacher was tiiing overa different position (sueh4.1-
as a resource room teacher, forxantple), it would not be supplant.

g. Moreover, it might be important to consider whether the par-
ti lar action of a local educational agency (led to an increas" in
se ices for handicapped children over that which previously
was ed. The latent of the requirement is to insure that Part B funds
are. sed to increase State and local efforts and are not used to take.-
their place. Compliance would be judged with this aim in mind. The
supplanting requirement is not intended to inhibit better services to
handicapped children. ,

r)

Reg. 300.231 Comparable

(a) Each applicatfon must provide as ranee Kati sfactory to
the State educational agency that the local educational
agency meets the requirements of this section.

14.

B-18
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tb) Al oe educational agency may not use funds under
Part B of the Act to provide services to handicappedtakddren
unlest the agency As Stale and local funds to provide
services to those children which, taken Lisa whole, are at least
compagitfc tb services provided to other handicapped chil-
dren in that total educational agency.

(,c), Each local educational agency shall maintain records
which show that the agency meets the requirement in para-
graph (h) of this section.

(20 U.S..C..1414k0(2)(C)) ) la, -
Co1 mment . Under the ''conipnrithility" requirement. if State and

locallurkl. are used to provide certain serki,ices, those services must,
be pffivided with State and locale ands (gall handicapped children in
the local education:11 agency who reetligan". Pan B funds may then
he used to supplement sxistingserviceN. or to provide additional
service, to meet N pccial needs. This. of course, is subject to the
other requirements ofgthe Act. including the priorities under
Reg.,. 300.320-300.324.

Ret, 300:235- 4ndividuallUed education program.'

EaCh application mustCklude procedures to assuri4hat the
local t ducationali agency complies with Regs. 300.340-
300.349 of Subpart C.

(20 U.S.C. 1414(a)(5))

Reg. 300.237. Procedural safeguards.

Each application must provide assurance satisfactory to
the State educational agency that the local educational
agency has procedural safeguards which meet the require-
ments of Regs. 300.500-300.514 of Subpart E.

(20 U.S.C. 1414(07))

Reg. 300.238 Use of Part B funds,

Each application must describe how the local educational
agency will use the funds under Part B of the Act during the
next school year.

(20 U.S.C. 1414(a))

Reg. 300.240 Other requirements.

Each local application must include additional procedures
and information which the State educational agency may
require in order.to meet the State annual program plan re-
quirements under Regs. 300.120-300.151.

(20 U S.C. 1414(a)(6))

SUPPLEMENT 45
APRIL 3. 1951

as
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APPLICATION FROM SECRETARY OF
.` INTERIOR

Reg. 300.260 Submission of annual application;
approval.

4so

In order to receive payments under this part, the Secretary
of Interior shall submit an annual application 1.yhich:

(a) Meets applicable requirements of Section 6 I 4(a) of the
Act:

(b) Include§ monitoring procedures which are consistent
with Reg. 300.601: and
, (c) Includes other material as agreed to by the Commis-
sioner and the' Secretary of Interior.

(20 U.S.C. 1411(0)

klpaitc0
Reg. 300.26I Public participation. .

In the development of the application for the Department
of Interior, the Secretary of Interior shall provide for public
participation consistent with Regs. 306280-300.284.

(20 U.S.C. 1411(0)

Reg. 300.262 Use of Pan B funds.
b.

(a) The Department of Interior may use five percent of its
payments in any fiscal year, or $200,000, whichever is
greater, for administrative costs in carrying out the provi-
sions of thisPart.

(b) The remainder of the tiayments to the Secretary of the
Interior in any fiscal year must be used in accordance with the
priorities under Regs. 300.320-306.324 of Subpart C.

(20 U.S.C. 1411(0)

Reg. 300.263 Applicable regulations.
The Secretary of the Interior shall comply with the re-

quirements under Subparts C, E, and F. ,

(20 U.S.C: 1411(0(2))

(13
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PUBLIC PARTICIPATION

Reg. 300.280 Public hearings before adopting an an-
nual program plan.

(a) Prior to its adoption of an annual program plan, the
State educational agency

(1) Make the plan available to the general public,.
(2) Hold public hearings, and
(3) Provide an opportunity for 'comment by the general

public on the plan.

(20 U.S.C. 1412(7))

Reg. 300.281 Notice.

. (a). The Statc educational-ageney-shalkprovide notice to
the general public of the'public hearings.

(b) The notice° must be in suffiCient detail to inform the
public about:

( 1 ) The purpose and scope of the annual program plan and
its relation to Part R of the Education of the Handicapped
Act,

(2) The availability of, he annual program plan,
(3) The date, time, and ideation of each public hearing,ilk (4) The procedures for submitting writterrcomments about
.,plan, and

. ,5) The timetable for developing the final plan and submit-
ting it to the Commissioner for approval.

(c) The notice must be published or announced:
( I ) In newspapers or other media, or both, with circulation

adequate to notify the general phblic about the hearings, and
(2) Enough in advance of the date of the hearings to afford
interested parties throughout the State a reasonable opportu-
nil to participate.

(20 U.S.C. 412(7))

.

Reg. 300,282 Opportunity to participate; comment
period.

(a) The State educational agency shall conduct the public
hearings at times and places that afford interested parties
throughout the State a reasonable opportunity to participate.

(b) The plan must be available for comment fora period of
at least 30 days following the date of the notice under
Reg. 300.281.

(20 U.S.C. 1412(7))

REG. 300.280

_EDUCATION for the HANDICAPPED LAW REPOR

Reg, 300.283 Review of public com nts before ad
ing plan, a

Before adopting its annual 'pmgrain plan. the State educa-
tional agency shall:

(al Review and consider all public comments, and
(h) Make any necessary modifications in the plan.

pt.

(20 U.S.C. 1412(7))

Reg..300.284 Publication and availability of,approved
plan.

After the Commissioner approves an annual program plan,
the State educational agency shall give notice in newspapers
or other media, or both, thadthe plan is approved. The notice
bust name places throughout the State where the plan is
available for access by any interested person.

(20 U.S.C. I412(7))-

Subpart CServices

FREE APPROPRIATE PUBLIC EDUCATION

Reg. 300.300 Timelines !Or free appropriate public
education,

(a) General. Each State shall insure that free appropriate
public education is available to all handicapped children aged
three through eighteen within the State notiater than Septem-
ber 1,11978, and to all handicapped children aged three
through twenty -one within the State not later than
September 1, 1980.

(b) Age ranges 3-5 and 18-21. This paragraph provides
rules for applying the requirement in paragraph (a) of this
section to handicapped childnla aged three, four, five,
eighteen, nineteen, twenty, and twenty-ope:

(1) If State law or a court order requires the State to'provide
education for handicapped children in any disability category
in any of these age groups, the State must make a free
appropriate public education available to all handicapped
children of the same age who have that disability.

(2) If a public agency provides education to non-handi-
capped children in any of these age groups, it must make a
free appropriate public education available to at least a pro-
portibiiate'number of handicapped children of the same age.

(3)0' a public agency provides'education to 5G percent or
more of its handicapped children in any disability category in
any ,of these age groups, it must make a free appropriate
public education available to all of its handicapped children
of the same age who have that disability.'

B-20
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EDUCATION OF THE HANDICAPPED REGULATIONS

(4)1f a public agency provides education to a handicapped
child in any of these "age group'. it must make a free appro-
priate public education avaith'ble to that child and provide that
child anJ his or her parents all of the rights under Part B of the
Act and this part.

(5) A State is not required o make a free appropriate public
education available to a ham icapped child in one of these age
groups if: ...

(i) State law expressly prohibits, or doe's not authorize, the
expenditure of public funds to..provide education to non-
handicapped children in that age group: or'

(ii) The requirement is inconsistent with a court order
which governs the provision of free public education to
handicapped children in that State.

(20 U S.C. 1412(2)(B): Scn. RCN. No 94.4;68 p. 19 (1975))

Comment. 1. The requiretnent to make free appropriate public
'education available applies to all handicapped children within the
State who arc in the age ranges required under Reg. 300 300 and
who need special education and related services. This includes
handicapped children already in school and children with lesssevere
handicaps, who arc not covered under the priorities under Reg.
300 321.

2. In order to be in compliance with Reg. 300 300. each State
must insure that the requirement to identify, locate, and evaluate all
handicapped children is fully implemented by public agencies
throughout the State. This means that before September 4, 1978,
every child who has been referred or is on a waiting list for evalua-
tion (including children in school as well as those not receiving an
education) must be evaluated in accordance Wtlh Rep. 300.330-
300.533 of Subpart E. If, as a result of the evaluation, it is deter-
mined that a child needs special education and related services, an
individualized education program must be developed for the child
by September 1, 1978, and all other applicable requirements& this
part must be met.

3. The reOirement to identify. locate. and evaluate handicapped
children (commonly referred to as the "child find system") was
enacted on August 21, 19*, under Pub. L. 93-380. While each
State needed time to establish and implement its child find system,
the four year period between August 21, 1974, and September 1.
1978. is considered to be sufficient to insure that the system is fully
operational and effective on a Statewide basis.

Under the statute, the age range for the child find requirement
(0.21) is greater than the mandated age range for providing free
appropriate public education (TAPE). One reason for the broader
age requirement under "child find" is to enable States to be aware
of and plan-for younger children who will require special education
and related services. It also ties in with the full educational opportu-
nity goal requirement, which has the same age range as child find.
Moreover, while a' State is not required to provide "FAPE" to
handicapped children below the age ranges mandated under Reg.
300 300, the State may, at its discretion, extend services to thole

' children. subject trk.thc requirements on priorities under Regs.
'.300.320$00 324

N
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Reg. 300.301 Free appropriate public education:
methods and payments.

(a) Each State may use whatever State. local, Federal, and
private winces of support are available in the State to meet
the requirements of this part. For example, when it is neces-
sary to place a handicapped child in a residential facility, a
State could use joint agreements between the agencies in-
volved for sharing the cost of that placement.

(b) Nothing in this part relieves an insurer or similar third
party from an otherwise valid obligation to provide or to pay
for services provided to a handicapped child.

(20 U S.C. 1401(18): 1412(2)(B))

Reg. 300.302. Residential placement.

If placement in a public or private residential program is
necessary to provide special education and related services to
a handicappzi child, the prograp. including non-medical
care and roorfi and board, must be at N cost to the parents of
the child.

(20 U.S.C. 1412(2)(B): 1413(a)(4)(B))

Comment This requirement applies to Placements which are
made by public agencies for educational purposes, and includes
placements in State-operated schools for the handicapped. sus'tas a
State school for the deaf or blind.

Reg. 300.303 Proper functioning of hearing aids.

Each public agency *all insure that the hearing aids worn
by deaf and hard of hearing children in school are functioning
properly.

(20 U.S.C. I412(2)(B))

Comment. The report of the House of Representatives on the
1978 appropriation bill includes th'e following statement regarding
hearing aids:

In its report on thE 1976 appropriation bill the Committee ex-
pressed concern about the condition of hearing aids worn by chil-
dren in public schpols A study done at the Committee's direction-by
the Bureau- of Education for the Handicapped` reveals that up to
one-third'of the 'hearing aids are malfunctioning. Obviously, the
Committee expects the Office of Education will ensure that hearing
impaired school children are receiving adequate professionalas-
sessment, follow-up and services.

(House Report No. 95.38 F, p. 67 (1977))

it
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("1"g. 300. Full'cducational opportunity lt oal.
.,...

(a) Each State educational agency shall insure that each
public ageny establishes and implements a goal of proyiding
full educatiOnal ofiportunity_to all handicapped children in
the area served by the public agency.

(b) Subject to the priority requirements under Begs.
300.320-300.324, a State or local educational agency may
use Part B filnds to provide facilities, personnel. and services
necessary td meet the full educational opportunity goal.

(20 '.'..S C. 1412(2)(A). 1414(a)(1)(C))
t

Connvent. n meeting the lull educational opportunity goal, the
Congress als encouraged local educational agencies to include
artistic and cu Tura) activities in progranis supported under thivpart,
subject to the nority requirements under Regs. 300.320-300.324,,
This po*t is a dressed in the following statements from the Scnate
Report on (Pub L. 94-142:

The use of th an s'as a teaching tool for the handicapped has long
been rtcogniz aka viable, effective way not only of teaching
special skills, b I also of reaching youngsters who had otherwise
been unreachable The Com)nittee envisions that programs under
this hill could well include an ans Component and, indeed. urges,
that local educational agencies include the arts in programs for the
handicapped -funded under this Act. Such a program could cover
both appreciation of the ans by the handicapped youngsters, and the
utilization,of the arts as t teachMg tool per se.

Muscunf settings have often been another effective tool in the
teaching of handicapped children. For example, the Brooklyn
Museum has been 'a leader in developing exhibits utilizing the

iiheightened tactile, sensory skill otthe blind. Therefore, in light of
' national policy concerning the use of museum's in Federally

ported education- programs enunciated in the Education
Amendmenti of 1974, the Committee also urges local educational
agencies to include museums in programs for the handicapped
funded under this Act.

(Senate Report No. 94-168, p.\ 13 61975))

Reg. 300.305 Program options.

Each public agency shall take st s t0insure that its handi-
capped children have, available to th M the variety of educa-
tional programs and services availa e to. nonhandicapped
children in the area strved by the agency, including- art,
music, industrial arts, consumer and homemaking education,
and vocational education.

(20 U.S.C. 1412(2)(A); 1414(a)(I)(C))

COIMUrIll. The above list of program options is not exhaustive.
and could include any program or activity in which nonhandicapped
students part*ipate.' Moreover. ,v,ocational education programs
must be specially designed if necessary to enable a handicapped
student to benefit fully from those programs; and the set-aside funds
under the Vbcalional Education Act of 1963, as amend& by
Pub. L. 94-482. may be used for this purpose. Part B funds may
also be used, subject to- the priority requirements under Regs.
300.320-300.324.

S (,)
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Reg. 300.306 Nonacademic services.

(a) Each public agency shall take steps to provide
olfacailemic and extracurricular services and activities to

s en manner as is ,necessary to afford handicapped children
an equal opportunity for participation in those services and
activities.,

Ncinacademic and extracurricular services and ac-
tivities may include counseling services, athretic4ranspor-
tation, health serviices, recreational activities, specifil interest
groups or clubs sponsored by the public-agency, referrals tp
agencies which provide assistance to handicappedyersons;--
and employment of students, including bath employment by
the public agency and assistance in making outside employ-

.. ment available.

(20 U.S.C. I412(2)(A); 1414(a)(1)(C))

Reg. 300.307 Physical education.

(a) General. Physical education services, specially de-
signed if necessary, must be made ay.;, le to every handi-
capped child receiving a free apprb tic education.

(b) Regular physical education. p andicapped child
must be afforded the opportunity to participate in the regular
physical education program available to nonhandicapped
children. unless:

( I) The child is enrolled full ticne in a separate facility; or
(2) The child needs specially designed physical education,

as 'prescribed in the child's individualized education
proOam.

(c)Special physical educatiOn. If specially designed phys-
ical education is prescribed in a child's individualized educa-
tion program, the public agency responsible for the education
of that child shall provide the services directly, or make
arrangements for it to be provided through other public or
private programs.

(d) Education in separate facilities. The "public agency
responsible for the edu6ation of a handicapped child who is
enrolled in a see rate facility shall insult that the ci
receives appropriate physical education ,services in corn-.
pliance with paragraphs ,(a) and (c) of this section.

,(20 U.S.C. 1401(16); 1412(5)(B); 1414(a)(6))

Comment. The Report of the House of Representatives on
Pub. L. 94-142 includes the following statementsegarding physical \
education:

Special education as set fdrih in the Committee bill includes
instruction in physical education, which is provided as a matter of
course to all nonhandicapped children enrolled in public efementar,
and secondary schools. The Committee is concerned that although
these services are available to and required of all children in our
school systems, they are often viewed as a luxury for handicapped
children.

.
The Committee expects the Commrsioner of,Education to take

whatever actioilis necessary to assure that physical education set.

1.
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vices are availableio all handicapped cliildren. and has %pet if wally
included physical ediica(ion within the definition of special educa
Lion to slake clear that the Conmuitee expects such services, spe
malty designed where necessary. to be provided as an integral part
of the educational program of every handicapped child

(House Report No .174-312. p 9 (1975))

PRIORITIES IN THE USC OF
PART B FUNDS

Reg. 300.320 Definitions of "first 'priority children**
and "second pfiority children."

For the purposes of Regs. 300.321-300.324, the term:
(a) "First priority children" means handicapped children

who:
(I) Are in an age group for which the State must make

available free appropriate public education Under Reg.
300.300 : and

(2) Are not receiving any education.
(b) "Second priority children means handicapped chil-

dren. within each disability, with the most severe handicaps
who are receiving an inadequate education

(21) U.S C 1412(3))

Comment After September 1,1978,, them should be no second
pnonty children. since States must insure, as a condition of mem-
mg Part B funds for fiscal year 1979,0110 all handicapped children
will have available a free appropnate public education by that date.

NOTEThe term "free appropriate publieeducation," as de-
fined in Reg. 300 4 of Subpart A. means "special education and
relatedgervices which * * are pros Wed in conformity with an
.individualized education program.* * *'' .

New "First prionty children" will continue to be found by the.
State after September I. 1978 through on-going efforts to identify.'
locate, and oalliate all handicapped children.

Reg. 300:321 Priorities.

(a) Each State and local educational agenty'shall use funds
provided under Part B of tl)e Act in the following order:of
priorities:

(I) To prcNide free appropriate p ublic education to first
priority children, including the identification, location, and
evaluation of first priority childfen.

(2) To provide free appropriate pu4ic education to second
priority Children. including the ideedicationjocation, and
evaluation of second priority children.

CO To meet the other requirements in this'part.
(b) The requirements of paragraph (a) of this section do not-

apply to funds which the State uses for administration under
Reg. 300.620,

ii

(20 U.S.C. 141 yb)( I )(B). (b)(2)(B). (c)(1)(13). (c)(2)(A)(ii))
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(c) State and local educational agencies may not use funds
under Pan 13 of the Act for preservice training.

U S C 1411(.11! 1). Senate Report No 94.168,p 34(197511

Connorio Note that a State educational agency as well as local
eilinational agencies must use Part B lunds (except the portion used .
for Stale administration) for the pinwales. A State may hive to set
aside a portion of its Pan 11 allotment to be able to %F rye newly
identified first pnonty children

After September I, 1978, Part B funds may be used:
(1) fo continue supporting child identification, location, and

evaluation activities; 6, -

(2) To provide free appropnate public education to newly !den-
,

tilled first priority children:
(3)To meet the lull eduational opportunities goal required under

it 300 304, including cmployingadditional personnel and providing
in-service training, on order to increase the level, intensity and
quality of serviced provided to individual handicapped children: and

(4) To niect.the other requirements of Part B

`Reg. 300.322 First priority children--school year
1977-1978.

(a) In school year 1977-1978. if a major component of a
first priority child's proposed educational program is net
available (for example, there is no qualified teacher), the
public'agency responsible for the child's education shall:

41) Provide an interim program of services for the Child;
and

(2) Develop an individualized eduCation program for full
implementation no later than Septetnber I. 1978.

(h) A local educational agency may use Part Blids for
training or other support services in SchoOl year 191Z-1978
only,if all of its first priority children have available-to them at
least an interim program of services.

(c) A State educational agency May use Part B funds for
training or other support services M school year 1977.1978
only if all first priority children in the State have available to

.them at least an interim program of services.

(20 U.S.C. I41 1(b), (c))

Comment. This-provision is intended to make it clear that a State
or local educational agency may not delay placing a previously
unserved (first priority) child until it has. forexample. implemented
an in-service training program. The child 'mist be placed. After the
child is in at least an interim program. the State or local educational
agency ' may use Part B funs for training or other support services
needed to provide that child, with a free appropriate publi:
education

0 '-*/
REG. 300.322
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Reg. 300.323 Services to other children.

If a State or a local educational agency is providing free
appropriate public education to all its first priority children,
that State or agency may use funds provided under Part S of
the Act:

(a) To provide free appropriatetpoblic education to handi-
capped children who are not receiving any education and who
are in the age groups not covered under Reg. 300.300 in that
State; or

(b) To provide free appropriate public education to second
priority children; or.

(c) Both .1

(20 U.S.C. 141 libX1)(B), (b)(2)(1), (cX2)(AXii))

Reg. 300.324 Application of local educational agency to
use funds for the second priority.

A local educational agency may use funds provided under
Part B of the Act for second priority children, if it provides
assurance satisfactory to the State educational agency in its
application (or an amendment to its application):

(a) That all first priority children have a free appropriate
public education available to them;

(b) That the local eduptional agency has a system for the
identification, location, and evaluation of handicapped chil-
dren, as described in its application; and

AO That whenever a first priority child is identified, lo-
cated, and evaluated, the local educational agency makes
available a free appropriate public education to the child.

120 U.S.C. 1411(bX 0(B), (c)(1)(B); 141400(0(00W

INDIVIDUALIZED EDUCATION PROGRAMS

Reg. 300.340 '
As used in this part, the term "individualized education

program means a written statement fora handicapped child'-
that is developed and implemented in accordince with Regs.
300.341-300.349.

(20 U.S.C. 140091)

Reg. 300.341 State educational agency responsibility.

(a) Public agencies. The State educational agency shaft
insure that each public agency develops and implements an
individualized education program for each of its handicapped
children. .

REG. 300.323

(b) Private schools and filcilities. The State educational
agency shall insure that an individualized education program
is developed and implemented for each handicapped child
who:

( ) Is placed in or referred to a private school or facility by
a public agency; or

(2) Is enrolled in a parochial or other private school and
receives special education or related services from a public,
agency.

s_
(20 U S.C. 1412(4). (6); 1413(a)(4))

Comment. This section applies to all public agencies, including
other State agencies (e.g., departments of mental health and wel-
fare), which provide special education to a handicapped child either
directly, by contractor through other arrangements Thus, if a Si ate
welfare agency contracts with a private school or facility to provide
special education to a handicapped child, that agency would be
responsible for insuring that an individualized education program is
developed for the child.

Reg. 300.342 W1411 individualized education programs
must he in effect. .,,

(a) On October 1, 1977, and at the beginning \of each
school year thereafter, each public agency shall have in effect
an individualized education program for every handicapped
child who is receiving special education from that agency.

(b) An individualized education program must: '
(1) Be in effect before special education and related ser-

v' ides are provided to a child; and
(2) Be implemented as soon as possible following the

meetings under Reg. 300.343.

(20 U.S C. 1412 (2)(B), (4), (6): 1414(a)(5). Publ. L 94.142, Sec..
8(c) (1975))

Comment Under paragraph (b)(2), it is expected that a handi-
capped child's individualized education program (IEP) will be im-
plemented immediateky_ following the meetings under Reg.
300.343. An exception to this would be (I) when the meetings occur
during the summer or a iacation period. br (2) where there are
circumstances which require a short delay (e.g., working gut trans-
portation arrangements). However, there can be no undue delay in
providing special education and related services to the child.

Reg. 300.343. Meetings,

(a)General. Each public agency is responsible for initiat-
ing and conducting meetings for the purpose of developing,
reviewing, and revising a handicapped child's individualized
education program,

B -24
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(b) Handicapped children currently xery d. If the public
agency has determined that a handicapped child will receive
special education during school year 1977-1978. a meeting
must be held early enough to inure that an'individualized
education program is developed by October I, 1977. 1.

(c) Other handiqippedAildren For a handicapped child
who is not Included under paragraph (b) of this section, a

meeting must be held within thirty calendar days of a deter-
mination that the child needs special ed tcation and related
services.

(d) Review. Each public agency shall initiate and conduct
meetings to periodically review each child's individualized
education program and if appropriate revise its provisions. A
meeting.must be held for this purpose at least once a year.

(20 U.S C. 1412(2)(B). (4), (6); l414(a)(5))

Comment The dates on which agencies must have individualized
education programs (IEPS) in effect are specified in Reg. 300.342
(October I. 1977. and the beginning of each school year thereafter).
However, except for new handicapped children (i.e., those
evaluated and determined tcrneed special education after October I,
1977T. the timing of meetingrto develop, review, and revise IEPs is
left to the discretion of each agency.

In order to ha%e IEPs in effect by the dates in Reg 300 342,
agencies could hold meetings at the end of the school year or dunng
the summer preceding those dates. In meeting the October I, 1977
timeline, meetings could be conducted up through-the October 1
date Thereafter, meetings may be held any time throughout the
year, as long as IEPs are in effect at the beginning of each school

Year.
The statute requires agencies to hold a meeting at least once each

year in order to review, and ifappropnate revise, each child's IEP.
The timing of those meetings could be on the anniversary date of the
last lEP meeting on the child, but this is left to the discretion of the
agency.

, Reg. 300.344 Participants in meetings.

(a) General. The public agency shall insure that each
meeting includes the following participants:

( I ) A representative of the public agency, other than the
child's teacher, who is qtialified to provide, or supervise the
provision of. spe01 education.

(2) the cltrtrs teacher.
(3) Ole or both of the child's parents. subject to Reg.

300.345.
. . (4) The child.- where appropriate.

(5) Other individuals a ® he discretion of the parent
agency.

'V
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(b) maluni!, personnel For a handicapped child who
has been evaluated for the first time, the public agency shall
insure:

(1) That a member of the evaluation team participates In
the meeting: or

(2) That the representative of the public agency, the child's
teacher, or some other person is present at the meeting, who
is knowledgeable about the evaluation pmeedures used with
the child and is familiar with the results of the evaluation.

(20 U S C 1401(19).,1412(21(B), (4). (6). 1414(05))

Cminient I In deciding which teacher will participate in meet-
ings on a child's indt% idualized education program, the agency may
wish to consider the following possibilities:

(a) For a handicapped child whO is receiving special educ.ation.
the "teacher" could be the child's special education teacher If the
child's handicap is a speech impairment, the "teacher" could be
speech-language pathologist.

(b) For a handicapped child who is being considered for place.
ment in special education, the "teacher" could be the child's
regular teacher, or a teacher qualified to provide education in the
type of program in which 'hi; child may be placed, or both.

(c) It the child is not in school or has more than one teacher, the
agency may designate which teacher will participate in the meeting

2 Either the teacher or the agency representative should be
qualified in the area of the child's suspected disability.

3 For a child whose primary handicap is a speech impairment.
the evaluation personnel participating under paragraph (b)(11 of this
section would normally be the speech-language pathologist.

Reg. 300.345 Parent participation.

(a) Each public agency shalt take steps to insure that one or
both of the parents of the handicapped child are present at
each meeting or are afforded the opportunity to participate.

- including:
(1) Notifying parents of the meeting early enough.to insure

. that they will have an opportunity to attend; and
(2) Scheduling the meeting at a mutually agreed on time

and place.
(h) The notice under paragraph (a)( I) of this section must

indicate the purpose. time, and location of the meeting. and
whp will be in attendance.

(c) If neither parent can attend, the public agent, shall use
other methods io insure parent participation, including indi-
vidual or conference telephone calls.

(d) A meeting may be conducted without a parent in
or attendance if the public agency is unable to convince the

parents that they should attend. In this case the public agency

B.-25
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ust have a record of its attempts to arrange a mutually
greed on time and place such as:

(I) Detailed records of telephone calls made or attempted
and the results of those calls.

(2) Copies of correspondence sent to the parents and any
responses received, and

(3) Detailed records of visits made to the parent's home or
place of employment and the results of those visits.

(e) The public agency shall take whatever action is neces-
sary to insure that the parent understands the proceedings at a
meeting, including arranging for an interpreter for.parents
who are deaf dk whose qative language is other than English.

,(f) The public agency shall give the parent, on request,
copy of the, individualized educatibn program.

(20 U.S.C. 1401(19); 1413(2)(B), (4), (6); 1414(a)(5))

4'

fr.
Continent. The notice in paragraph (a) could also inform parents

that they may bring othei people to the meeting. As indicated in
paragraph (c). the procedure used to notify parents (whether oral or
written or both) is left to the discretion of the agency, but the agency
must keep a record of its efforts to contact parents.

Reg. 300.346 Content of individualized education
program.

The individualized education program for each child must
iqclude:

(a) A statement of the child's present levels of educational
'rformance;
(b) A statement of annual goals, including short term

instructional objectives;
(c) A statement of the specific special education and re- .

lated services to be provided to the child, and the extent to o
which the child will be able to participate in regular educa-
tionil programs; f

(d) The projected dates for initiation of services and the
- 'anticipated duration of the services; and

(e) Appropriate. objective criteria and evaluation proce-
*res and schedules for determining, on at least an annual
basis, whether the short term instructional objectives are
being achieved.

(20 U.S.C. 1401(19); 1412 (2)(B), (4), (6); 1414(a)(S); Senate
Report No. 94.168, P. 11 (1975))

0

Reg. 300.347 Private school placements.

(a) Developing individualized education programs.o(1)
Before a public.agency places a handicapped child in, or
refers a child to, a private school or facility, the agency,shall
initiate and conduct a meeting to, develop an individualized
education program for the-child in accordance with Reg.
300.343.

REG. 300.346

(2) The agency shall insure' that 'a representative of the
private school facility attends the meeting. If the representa-
tive cannot attend, the agency shall use other methods to
insure participation by the private school or facility, includ-
ing individual or conference telephone calls.

(3) The public agehcy shall also develop an individualized
eduiation program for each handicapped child who was
placed in a private school or facility by the agency befote the
effective date'of these regulations.

(b) Reviewing and revising individualized education pro-
grams. (I) After a handicapped child enters a private school
or...facility, any meetings to review and revise the child's
individualized education program may be initiated and con-
ducted by the private school or facility at the discretion of the
public agency.

(2) If the priyate school or facility. initiates and conducts
these meeting< the public agency shall insure-that the parents
and air agency representative:

(i) Are involved in any decision about the child's indi-
.vidualized.education program; and

(ii) Agree to any proposecfchanges in the Program before
those changes are implemented.

(c) Responsibility. ven if a private school or facility
implements a child's intlividualized education program, re-
sponsibility for compliance with this part remains with the
public agency altd the State educational agency.

(20 U S C 1413(a)(4)(B))

.Reg. 300.348 Handicapped children in parochial or
other private schools.

If a handicapped child is enrolled in a parochial or other
.private school and receives special education Or related ser-
vices from a public agency, the public agency shall:

,(a) Initiate and conduct meetings to develop, review, and
revise an individualized education program for the child, in-erf
accordnnce\with Reg.-300:343; and

(b) Insure that a representative of the parochial or other
private school attends each meeting. If the representative
cannot attend, thg agency shall use other methods to insure
participation by the private school, including individual or
conference telephone calls.

(20 U.S:C. 14 t3(aX4)(A))
41.

f

Rog. 400.3'49 Individualized educlitiOn eprogram
acCounilibility.

o Each public,agency must provide special education and
related services to a handicapped child in accordance with an
individualized educatime program. However, Part B of the

B-26
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At does not require that any agency, teacher, or other person
be held accountable if a child does not achieve the growth
projected in the annual goals and objectives.

(2g U.S.C. 1411(2)03). I414(a)(5). (6); Cong. Rec. at H7192
(daily ed., July 21, 1975))

Comment This section is hended to relieve concerns that the
individualized education program constitutes a guarantee by the
public agency and the teacher that a child will progress at a specified
rate However, this section Joes not relieve agencies and teachers
from making good faith efforts to assist the child in achieving the
objectives and goals listed in the individualized education program.
Further, the section does not knit a parent's right to Complain and
ask for revisions of the child's program, or to invoke due process
procedures, ihhe parent feels that these efforts are not being made.

DIRECT SERVICE BY THE STATE
EDUCATIONAL AGENCY

Reg. 300.360 Use of local educational agency allocation
for direct services.

(al A State educational agency may not distribute funds to
a local educ'ational agency, and shall use those funds to insure
the provision of a free appropriate public education to handi-
capped children residing in the area served by the local
educational agency, if the local educational agency, in any
f iscal year:

(1) Is entitled to less than 57.500 for that fiscal year
(beginning with fiscal year 1979);

(2) Does not submit an application that meets the require-
ments of Regs. 300.220-300.240;

(3) Is unable or unwilling to establish, a nd maintain pro-
grams of free appropriate, public education;

(4) Is unable or unwilling to be consolidated with other
local educational agencies in order to establish and maintain
those programs; or

(5) Has one or more handicapped children who can best be
served by a* regional or State center designed to meet the
needs of those children.

(b) In rneetini the requirements of paragraph (a) of this
section. the State-educational agency may provide special
education and related services directly, by contract, or
through other arrangements.

(c) The excess cost 'requirements under Regs. 300482-
,300.186 do not apply to the State educational agency.

(20 U.S.C. 1411(e)(4); 1413(b); 1414(d)) '

Comment:. Section 300.360 is a combination of three provilions
in the statute (Sections 611(e)(4), 613(b), 614(d)). This section
focuses mainly on the State's administratio and use of local enti-
tlements under Part B.

The State educational age y, as a recipient of Part 11 funds is
responsible for insuring that all public agencies iii the state comply
with the provisions of the Act, regardless of whether they receive
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Part B funds. If a local eduCational agency elects not to apply for its
Part B entitlement, the State would be required to use those funds toinsure that a free appropriate public education (FAPE) is made
availahlc to children residing in the area served by that local agency.
However, if the local entitlement is not sufficient for this purpose,
additional State or locafTunds would have to be expended in order to
insure that "FAPE" and the other requirements of the Act are met.

Moreover, if the local educational agency is the recipient of-any
other Federal funds, it would have to be in compliance with Subpart.
D of the regulations forsection 504 of the ReWabilitatton Act of 1973
(45 CFR Part 84). It 'should be noted' that the term "FAPE" his
different meanings under Part B and section 504. For example,
under Part B, "FAPE" is a statutory term which requires special
education and related services to be provided in accordance with an
individualized education program (IEP). 'However, under section
504, each recipient must provide an education which includes
services that are "designed to meet individual educational needs of
handicapped persons as adequately as the needs of nonhandicapped
persons are met * Those regulations stale that implementa-
tion of an IEP, in accordance with Part Bos one means of meeting
the "FAPE" requirement

Reg. 300.361 Nature and location of services.

The State educational agency may provide spectafeduca-
bon_ and related services under Reg. 300.360(a) in the man-
ner and at the location it considers

appropriate.,However, the
manner in which the education and services' are provided-
must be consistent with the requirements of thiiPart (includ- '
ing the least restrictive environment provision in Regs.
300.550-300.556 of Subpart E).

(20 U.S.C. 1414(d)) 1

Reg. 3004370 Use of State educational agency allocation
for direct and support services.

(a) The State shall use the portion of its allocation it does-
not use for administration to provide support services and
direct services in accordance with the priority requirements
under Regs. 300.320. 300.324.

(b)Ior the purposes of paragraph (a) of this section:
(1) "Direct services" means services provided to a handi-

capped child by the State directly, by contract, or through
other arrangements.

(2) "Support services" includes im plementing the corn-
-"prehensive system of personnel development under Regt.

300.380-300 388, recruitment and training of hearing offi-
^ cers and surrogate parent's, and public information and parint

training activities, relating ta a free appropriate public educa-
tion for handicapped Children.

(20 U.S.C. 141)(b)(2), ,(c)(2))

SUPPLEMENT 45
APRIL 3, 1981
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tikg. 300,371 State matching.
s.

Beginning with the period idly I , I978-June 30. 1979; and
.for each following year, the funds'that a State uses for direct
and support services under Reg. 300.370 must be matched on
a program basis by the State from funds other than Federal
fads. This requirement does not apply to funds that the State
uses under Reg. 300.360:

(20 U.S.C. 1411(c)(2)(B), (c)(4)(13))

Comment. The requirement in Reg 300,37 I would be satisfied if
the State can document that the amount df State funds expended for
each major program area (e.g., the comprehensive system ofper-
sonnel development) is at least equal to the t xpenditure of Federal
funds in that program area.

keg. 300.372 Applicability of nonsupplanting
requirement.

Beginning with funds appropriated for Fiscal Year 1979
and for each following Fiscal Year, the requirement in sec-
tion 6I3(a)(9 of the Act, which prohibits supplanting with
Federal funds, does ,not apply to funds that the State uses
from its allocation under Reg. 300.706(a) of Subpart G for
administration, direct services, or support services.'

ow
(20 U.S C. 1411(c)(3))

COMPREHENSIVE SYSTEM OF
PERSONNEL-DEVELOPMENT

..g. 300.380 Scope of system.

Each annual program plan must include a description of
programs and procedures for-the development and implemen-
tation of a comprehensive system of personnel development
which includes:

(a) The inservice training of general and special educa-
tional instructional, related services, and support personnel;

(b) -Procedures to insure that all personnel necessary to.
carry our the purposes of the Act are qualified (as defined in
Reg. 300.12 of Subpart A) and that activities sufficient to
carry out this personnel developmenrplan are scheduled; and

(c) Effective prbcedures for acqu wing and disseminating to
teachers and administrators of programs for handicapped
children significant infonhation deritted from educational
resell-eh, demonstration, and similar projects, and for adopt-
ing, where appropriate, promising educational practices and
materials developed through those projects.

(20 U.S.C. 1413(a)(3))

e

- REG. 300.371

P

.:,

I
-4

s

-Reg. 300.381
- institutions.

Participation of other agencies and

(a) The State educational agency must insure that all public
and private institutions of higher education, and'other agen-
cies and organizations (incluping representhtives of handi-
capped, parent, and other advocacy organizations) in the
state which have an interest in the preparation of personnel
for the education of handicapped children, have an opportu-
nity to participate fully in the development, review, and

. annual updating of the comprehensive system of personnel
development. .

(b) The annual program plan must describe the nature and
extent of participation under paragraph (a) of this section and
must describe responsibilities 'of the- State educational
agency, local educational agencies, public and privatein-
stitutions of higher education', and other agencies:

(I) With respect to the comprehensive system as a whole,
acid t

(2) With respect to the personnel development pjfIn under
, Reg. 300.383.

V

(20 U.S.C. 1412(7)(A); 1413(03))

Reg. 300.382 Inservicetraining-

(a) As used in this section, "inservice training" means any
training other titan that received by an individual in a full-
time program which leads to a degree. t(b) Each annual piogram plan must provide that the State
educatidnal agency: .

(1) Conducts an annual deeds assessment to determine if a
sufficient number of qualified personnel are available in the
State; and

(2) Initiates inservice personnel development programs
based on the ailsessed needs of Statewide significance related
to the implementation of the Act.

(c) gach annual program plan must include the results of
the needs assessment under paragraph (b)(1) of this section,
broken out by need for new personnel and need for retrained
personnel. 0

(d) The State educational agency may enter into contracts
with institutions of higher education, local educational agen-
cies or other agencies, institutions, or organizations (which
may include parent. handicapped, or other advocacy olgani-

. `nations), to carry out:
(I) Experiineiital or innovative personnel development
ogramsi

..
. ,

4. 2) Development or modification. of instructional mate-
ri s; and ",

2
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(3) Dissemination of significant information derived from
educational research and demonstration projects..

4 (e)-Each annual program plan must provide that the State
educational agenFy insures that ongoing inservice training
programs are available to all personnel who are engaged in
the education of handicapped children. and'that these pro-

. grams include:
( I) The use of incentives which insure participation by

teachers (such a, released lime, payment for participation,
options for academic credit, salary step credit, certification
renewal. or updating professional skills):

(2) The involvement of local staff; and
(3) The use of innovative practices which have been'foulat

to be effective.
(f) Each animal program plan must:
(1) Describe the process used in determining the inservice

training needs of personnel engaged in the education of
handicapped children;

e (2) Identify the areas in which training is needed (such as
individ'ualized education programs, non-discriminatory test-
ing. least' restrictive environment, procedural safeguards,
and surrogate parints):

(3) Specify the groups requiring training (such as special
teachers, regular teachers, administrators, psychologists,
speech-language pathologists, audiologists, physical educa-
tion teachers, therapeutic/ recreation specialists, physical
therapists, occupational therapists, medical personnel, par-
ents. volunteers, hearing officers, andosurrogate parents);

at (4) Describe the content and nature of training for each
area under paragraph (f)(2) of this section;

(5) Describe how the training will be provided in terns of
(i) geographical scope (such as Statewide. regional, or local).
and (ii) staff training source (such as college and university
staffs. State and local edticational agency personnel, ;rid

, non-agency perfonriel);
(6) Specify: (iT The funding sources to be us ed. and
(ii) The time frame, for providing it; and
(7) Specify procedures for effective evaluation of the ex-

tent to'which program objectives are met.

(20 U.S.C. 1413(a)(3))

Reg, 300.383 Personnel development plan.

Each annual program plan mist: (a) Inclilde a personnel
development plan which provides a structure for personnel
planning and focuses on preservice and in,iervice education.
.needs;

(b) Describe the resulh of the needs assessment under Reg
300.3820)(1) with respect to identifying needed areas of
training, and assigning priorities to those areas: and

(c) Identify the target populations for personnel develop-
ment, including general education and special education in-

c structional and administrative personnel, support personnel,
and other personnel (such as paraprofessionals, parents, sur-
rogate parents, and volunteers).

(20 U.S.C. 1413(x)(3))

SUPPLEMENT 45
APRIL 3, 1981
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Reg;300.38,1 Dissemination.

(a) Each annual program plan uiust include a description of
the Sate's procedures for acquiring, reviewing, nd.dis-
semmating to general and special educational insir ctional
and support personnel, administrators of programs fo handy-
dapped children, and other interested agencies and or niza-
tions (in'clud'ing parent, handicapped, andOther advocacy '
organizations)'significant information and promising prac-
tices derived from educational research, demonstration, and
other projects.

(b) Disseritination includes:
(1) Making those perstnnel, administrators, agencies, and

organizations aware of the information and practices;
(2) Training designed to enable the establishment of in-

novative programs and practices targeted on identified local
needs; and

(3) Use' of instructional materials and other media for
personnel development and instructional programming.

(20 U.S.C. 1413(a)(3))

It

Reg. 300.385 Adoption of educational practices.

(a) 'Each annual program must prbvidafora statewide sys-
Is, tern designed to adopt, where appropriate, promising'educa-

lional practices and materials proven effective through re-
search and demonstration.

(b) Each annual program plan must provide for thorough
reassessment of educational practices used in.the 'State.

(c) Each annual program plan must provide for the iden
tification of State; local, and regional resources (human and
material) which will assist in meeting the State's personnel
preparation iteeds.

(20 U.S.C. 1413(a)(3))

Reg, 300.387 Technical assistance to local educational
agencies.

Each annual program plan must include a description of
technical assistance that the State educational agency gives to
local 'educational agencies irtatheir implementation of the
State's comprehensive system of personnel dey.elopment.

(20 U.S.C. 1413(0(3))

Subpart DPrivate Schools

HANDICAPPED CHILDREN IN PRIVATE SCHOOLS
PLACED OR REFERRED BY PUBLIC AGENCIES

, Reg, 300.400 Applicability of Rigs. 3410.401-300.403.

Regs. 300.401-300.403 apply only to handicapped chil-
dren who are or have been placed in or referred to aprivate
schooLor facility by a public agency as a means of providing

. special and related services.

(20 U.S.C. I41,3(a)(4)(B)).

4

REG. 300.400
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1Reg. 300.401 Responsibility of State educational
agency.

Each State educational agency shall insure that a handi-
capped child whp is placed in or referred tea private school or
facility by a public agency:

'(a) Is provided special education and related services:
(I) In conformance with an individualized educational

program which meets the requirements under Regs.
300.340-300.349 of Subpart C:

(2) As nocost to the parents; and
(3) At a school or facility which meets the standards that

apply to State and local educational agenciei (including the
requirements in this part); and

(b) Has all of the rights of a handicapped child who is
served by a public agency.

(20 U.S.C. 1413(s)(4)(B))

Reg. 300.402 implementation by State educational
agenty.

In implementing Reg. 300.401, 'the State educational
agency shall:

(a) Monitor compliance through procedures such as writ-
ten reports, onsite,visits, and parent questionnaires:

(b) Disseminate copies of applicable standards to each
private school and facility to which a public agency has
referred or placed a handicapped child; and

(c) Provide an opportunity for those private schools and
facilities to participate in the development and revision of
State standards which apply to them.

(20 U.S.C. 1413(a)(4)(B))

Reg. 121a.403 Placement of children by partite.

(a) If a handicapped child has available a free appro-
priate public education and the parents choose to place the
child in a private school or facility, the.public agency is not
required by this part to pay for the child's education at the
private school ,or facility. However, the public agency shall
make services available to the child as provided under Regs.
300.450-300.460.

(b) Disagreemebts between a parent and a public agency
regarding the availability of a program appropriitte for the
child, and the question of financial responsibility, are subject
to the due process procedures under Regs. 300.500-300.514
of Subpart E.

(20 U.S.C. 14f2(2)(B): 1415)

a

c
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if HANDICAPPED CHILDREN IN PRIVATE SCHOOL'S
NOT PLACED OR REFERRED BY PUBLIC

AGENCIES

4

Reg. Imo() Definition of "private school handl-
. capOed children."

As used in Regs. 300.451-300.452, "private school
handicapped children" means handicapped children enrolled
in private schools or facilities other than handicapped chil-
dren covered under Regs. 300.400-300.403.

(20 U.S.C. 1413(a)(4)(A))
AO

[Amended in 45 Rd. Reg. 22531 (April 3. 1980)1 6

Reg. 300.451 State educational agency responsibility.
. ,

The State educational agency shall insure that '
(a),To the extent consistent with their number and location

in the State, provision is made for the participation of private
school handicapped children in the program assisted or car-
ried oufundpr this part by providing them withspecial educa-
tion and related services; and

(b) The other_ requirements in 34 CFR 76.651-
76.663 of EDGAR are met.

(20 U.S.C. 1413,a)(4)(A) )

[Amended in 45 Fed. Reg. 22531 (April 3, 1980).]

Reg. 300.452 Local educational agency 'responsibility.

(a) Each local educational agency shall provide special
elated services designed, to meet the needs of

dicapped children residing in the jurisdic-
education n

private school
tion, of the age=

(20 U.S.C.1413(a)(4)(A); 1414(8)(6))

[Amended in 45 Fed. iteg. 22531 (April 3, 1980).1

A Subpart EProcedural Safeguards

DUE PROCESS PROCEDURES FOR PARENTS
AND CHILDREN

Reg. 300.500 Definitions of "consent," "evaluition,"
anypersonally identifiable."

As used in this part: "Consent" means that: (a) The
parent has been fully informed of all information relevant to
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the activity for which consent is sought. in his or her native
language. or other mode of conununication;

(b) The parent understands and agrees in writing to the
carrying out of the activity for which his or her consent is
sought. and the consent describes that activity and lists the
records (if any) which will be released and to whom; and

(0,,The parent understands that the granting of consent is
voluntary on the pan of the parent and may be revoked at any -,
time. .

"Evaluation" Means procedures used in accordance with
Regs. 300.530-300 534 to determine whether a child is
handicapped and the nature and extent of the specia educa-
tion and related services that the child needs. The ten means

1
irocedures used selectively with an individual child an does

t include basic tests administered to or procedures used
th all children in a school, grade, or class. *
"Personally identifiable" means that information

includes: .
(a) The name of the child; the child's parent, or other

family member:
(b) The address of the child; . ,

(c) A personal identifier. such as the child's social secu-
rity number or student number; or .

(d) A list of personal characteristics or otter infonnatir
which would make it possible to identify the child with
reasonable certainty.

(20 U.S.C. 1413..1417(c))

Reg. 300.501 General responsibility of public agencies.

Each State educational agency shall insure that each public
agency, establishes and implements procedural safegtiards
which meetthe requirements of Regs. 300.500-300.514.

(20.4.1 S.C. 1415(a))

Reg, 300.502 Opportunity to examine yecords.

The parents of a handicapped child shall be afforded, in
accordance with the procedures in Regs. 300.562-300.569
an opportunity to inspect and review all eaucation records
with respect to:

(a) The identification, evaluation, a nd educational
placement of the child, and-

(b) The provision of a free appropriate public education to
the child:

t(20 U 9-C. 1415(b)(1)(Ad )

A

SUPPLEMENT 45
ifrRIC 3, 1981

B -31

102:77

Reg. 300.503 Independent educational evaluation.

, (a) General (I) The parents of a handicapped child have
the right under this pan to obtain an independent educational
evaluation of the child, subject to paragraphs (b) through (el
of this section.

(2) Each public agency shall provide to parents. on re-
qUest. information about where an independent educational
evaluation majt be obtained.

(3) For the purpoOof this part:
(i) "Independent educatibnal evaluation" means an

evaluation conducted by a qualified examiner who is not
employed by the publie agency responsible for the education
of the child in question.

(3) "Public expense" means that the public agency either .

pays for the full cost of the evaluation or,insures that the
evaluation ig otherwise provided at no cost to the parent,
consistent with Reg. 300.301 of Subpart C.

(b) Parent right to evaluation at public expense. A parent
has the right to an independent educational evaluation at
public expense-if the parent disagrees with an evaluation
obtained by the public agency However, the public agency
may initiate a hearing under Reg. 300.506 of this subpart to
show that its evaluation is appropriate. If the dna decision is
that the evaluation is appropriate, the parent still has the right
to an independent educational evaluation, but not at public
expense.

(cY Parent initiated evaluations. If the parent obtains an
independent educational evaluation at private expebse, the
results of the evaluation:

(I) Must be considered by the public agency in any deci-
sion made with respect to the provision of a free appropriate
public education to the child, and

(2) May be presented as evidence at a hearing under this
subpart regarding that child.

(d) Requests for evaluations by hearing officers . If a hear-
ing officer requests an independent educational evaluatiotl as
part pf a hearing, the 4ost of the evaluation must be at public
expense.

(e) Agency criteria. Whenever an independent evaluation
is at public expense, the criteria under which the evaluation is
obtained, including the location of the evaluation and the
qualifications of .the examiner, must be the same as the
criteria which the public agency uses when it initiates an
evaluation.

(20 U.S.C.1415(4)(1)(A))
. 2

Reg. 300.504 Prior notice; parent consent.

(a) Notice. Written notice which meets the requirements
wider Reg. 300.505 must be given to the parents of a handi-
capped child a reasonable time before the public agency:

4
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,*( I ) Proposes to initiate or change the identification..
( tluation, or educational placement of the child or the

provision of a free appropriate pUblic education to the child,
Or

(2) Refuses to initiate ochange the identification, evalua-
tion, or educational placement of the child or the provision of
a tree appropriate public education ,to, the child.

(b) Consent..(i) Parental consent mut be tibtaine#d
befoie:

(i) Conducting a preplacement evaluation; and
'(ii) Initial placement of a handicapped child in a program

providing special education and related services.
(2) Except for prcplacement evaluatioh and initial place-

ment, consent may not be required as a condition of any
benefit to the parent or chied.

(c) Procedures whereparent refuqes consent. (1) Where
State law requires parental consent before a handicapped
child isvaluated or initially provided special education and
related Arvices, State proceduresSovern the public agency
in overriding a parent's refusal 1 to consent.

(2)(i) Wherethere is no State aw requiring content before
a handicapped child is evaluat or initially provided special
education and related services, t e pub *c agency may uselhe
hearing procedures in Regs. 3 .506- .508 to determine_
the child may be evaluated or itialty provided special edu-
cation and related services w1thous parental consent.

(ii) if the hearing officer holds the agency, the agency
vide special education and re-
hout the parent's consent, sub-

nder Regs. 300.510-300.513.

may evaluate or initially pr
lated services to the child

410 lest to the parent's rights
. .

"120 U.S.C. 1415(b)(1)(C). (0))

,
Comment. I. Any changes in a child's special education pro-

gram. after the initial placement, are not subject to parental consent
under Part B. but are subject to'the prior notice requirement in
paragraph (a) and the individualized education program require-
ments in Subpart C.

2 Paragraph (c) means that where State law requires parental
consent before evaluation or before special education and related
services are initially proAdded, and the parent refuses (or otherwise
withholds) consent, State procedures, such as obtaining a court
order authorizing the public agency to conduct the evaluation or
provide the education and related services, must be followed.

If, however, there is no legal requirement for consent outside of ,
these regulations, the public agency may use the due process proce-
dures under this subpart to obtain a decision to allow the evaluation
or services without parental consent. The agency must notify the
parent of its actions, and the parent has appeal rights as we'µ as rights
at the hearing itself.

.*
REG. 300.505

IIR

.

.

Reg. 300.505 Content of Ilotice.

- (a) The notice under Reg. 300.504 niust include:*
4 ( I) A full explanation of all,,of the procedural safeguads

available to the parents under Subp 'art E;
(2) A description of the action proposed or refused by the

agency; an explanation.of why the agency proposes of re-
fuses to take the action, and a description of any options the
agency considered and the reasons why those options were
rejected; .

(3) A description of each evaluation procedure,.test.' rec-
. oat, or report the agency usesas a basis for the proposal or

refusal; and
(4) 'A description of any other factors which are relevant to

the agency's proposal or, refusal.
(b) The notice must be:
(I) Written in language understandable to the general

public, and
(2) Provided in the native language of the parent or other

mode of communication usecr by the, parent, unless it is
clearly not, feasible to o so.

(c) If the native Ian age or othet1node of commanisation
of th: parent is pot written language-, the Stgte o al
eduCational agenty shall take steps to insure:

,

(1) That the notice is translated orally or by other tans to'
the parent in his or her native language or other ode of
communication;

(2) That the parent understands the content of the notice,
. ,and

(3) That there is written evidence that the requirementsjn
paragraph (c)I(1) and (2) of this section have been met. '
S20 U.S.C. 1415(b)(1)(D)) 7 '

Reg, 300.506 Impartial due proms hearing.

(a)41/4 parent or a public educational agency rpay initiate a
hearing on any of he matters described in Reg.
300.504(a)(1) and (2).

(b)The hearing must be conducted by the State educational
amicy- or the public agency directly responsible for the
education of the child, as determined under State statute,
State regulation, or a written policy of the State educational

. agency.
(c) The public agency shall inform the parent of any free or

low-cost legal achither relevant ices available in the
area if: .

(I) The parent requests the, inform tion; or
(2) The parent orThe agency initia s a hearing under this

«section.
(20 U.S.C. 14160)(2) )

t
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Connnott Many States have pointed to the success of using media-
tion as an intervening sic!) prior to conducting a formal due process
hearing Although the prikess of mediation is not required by the
statute or these regulations. an agency may wish to suggest media-
tion in disputes concerning the identification. evalmilion. and `edu-
cational placement of handicapped children, and the provision tif a
free 1ppmprtate public education to those children. Mediations have
been conducted hylienibcrs of State educational agencies or local
educational agency persopnel ydni were not previously involved in
the particular case. In many cases. mediation leads to resolution of
differences between parents and agencies without the development
of an adversarial relationship and with inintniul emotional stress.
However. mediation may not he used to deny or delay a parent's
rights under this subpart.

Reg. 300.507 Impartial hearing officer.

(a) A hearing may not be conducted:
(1) By a person who is, an employee of a public agency

which is involved in the education or care of the child, or
(2) By any person having a rfersonal or professional inter-

est which would conflict with his or her objectivity in the
hearing

(h) A person who otherwise qualifies to conduct a hearing
under paragraph (a) of this section is not an employee of the
agency solely because he or she is paid by the agency to serve,
as a hearing officer.

(c) Each public agency shall keep a list of the persons who
serve as hearing officers. TheJist must include a statement of
the qualifications of each of those persons.

(20 U S C4.'1414N(2))

Reg. 300.508 Hearing rights.
N.,

(a) Any party to a hearing has the right to:
Cl) Be accompanied and advised by counsel and`by indi-

vidualsWith special knowledge or training with respect to the
problems of handicapped children;

(2) Present evidence and confront, cross-examine, and
compel the attendance of witnesses; .

(3) Prohibit the introduction of any evidence al the hearing
that has not been disclosed to that party.at least five days
before the hearing.

(4) Obtain a written-or electronic verbatim record of the
hearing;

(5) Obtain written (Wings of fact and decisions. (The
public agency shall transmit those findings and decisions,
after deleting any'personally identifiable information, to the
State advisory panel established under Subpart F).

(b)Parents involved in hearings must be given the right to:
( I ) Have the child who is the subject of the hearing pres-

ent; and
(2) Open the heaving to the public.

(20 U.S.C. I 415(d) )
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Reg. 300.54 Nearing decision; appeal.

'A decision made in a hearing conducted underitns subpart
is final, unless a party 10 the hearing appeals the decision
under Rcg. 300.510 or Rcg. 300.511.

Reg. 300.510 Administrative appeal; impartial review.

(a) If the hearing is conducted by a public agency other
than the State educational agency, any party aggrievedby the
findin0 and decision iri the hearing may appeal to the State
educational agency. '

(6) If there is an appeal, the State educational agency shall
conduct an impartial review of the hearing. The official
conducting the review shall:

(1) Examine the entire hearihg record;
(2) Insure that the procedures at the hearing were consis-t

tent with the requirementsof,due proceks;
(3) Seek additional evidence if necessary. If a' hearing is

held to receive additibnal evidence, the rights it Reg:
300.508 apply;

. (4) Afford the parties an opportnnityfor oral or written
argument, or both, at the discretion of the reviewing official;

(5) Make adindependent decision on completion of the
review; and

(6) Give a copy of written findings and the decision to the
parties.

(c) The decision.made by the reviewing official is final, .
unless a party brings ecivil action under Reg-. 300.512.

(20 U.S.C. I415(c). (d); H.Rep. No. 94-664. at-p. 49 (1975) )

Comment. I. The State educational agency may conduct its
review either directly or through another State agency acting op its
behalf. However, the State educational agency remains responaible
for the final decision on review,

2. All parties have the right to continue to be represented by
counsel at the State administrative rev4ew level, whetheror not the
reviewing official determines that a further hearing is necessary. If
the reviewing official decides to hold a hearing to receive additional
evidence, the other rights in Reg. 300.508, relating to hearings, also

Reg. 300.511 Civil action.

Any party aggrieved by the findings and decision made in a
hearing who does not have the right to appeal under Reg.
300.510 of this subpart, and any party aggrieved by the

decision of a reviewing officer-under Reg. 300.510 has the
right to bring a civil action under Section 615(e)(2) of the
Act.

(20 U.S.C. 1415)

REG. 300.511



102:80 .

. \

11111g. 300.512
Timelinesq and convenience iif hearings

.and reviews.

(a) The public agency shall, insure that not later than 45
dap after the receipt or a request for a hearing:.

( I) A final decision is reached in the hearing; and
(2) A Copy of the decision is mailed to each of the parties.

. (b) The State educational agency shall insure that not later
than I0 days after the receipt of a request for a review.

( I) A final decision is coached in the review; and
(2) A copy of the decision is mailed to each of the parties.
(c) A hearing or reviewing officer may grant specific

- a extensions of time beyond the period set it inpragraphs
Aa) and (b) of this section at the request of either party.

(d) Each hearing andeach review involving oral arguments
must be conducted a,t a time and place which is reasonably
convenient to the parents add child involved.

(20 U.S.C. 1415)

Reg. 300.513 Child's status during proceedings.

(a) During the pendency ofany administrative orjudicial
proceeding regardinia complaint, unless the public agency
and the parents of the child agree otherwise, the child ip-
volved in the complaint must remain in his or her present
educational placement.

(b) If the complaint involves an application for initial
f..mission to public sabot, the child, with th'e,consent of the
rents, must be placed in the putalid school program until the
.npletion of all the proceedings.

(20 U.S.C. 1415(e)(3)) 4

.-7
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surrogate parent, and (2) for assigning a surrogate parent. io
the child.

(c) Chwriopr ielection of surrogates. (I) The public
.agency may select a surrogate parent 'in any way, pennitjed
under State law.

(2) Public agencies shall insureThat a person selected as a .

surrogate:

,(k). Has no interest that conflicts with the interest of the
chiltt he or she represents; and

,(ii) Has' knowledge 'and skills, that insure adequate repre-
sentation of the child.

(d) Non-eitiployee requirement. compensation . (1) A-per-
son assigned as a surrogate may not be an employee of a
public agency which is involved in the education or care of
the child.

(2) A perspn who otherwise qualifies-to be a surrogate .
parent under paragraph (c).4nd (d)( 1) of this section, is not an
employee of the agency solbly because he or she is paid by the
agency to serve as surrogate parent.

(e) Responsibilities. The surrogate parent may represent
the child in allmatters relating to: .

(I) The identification,- evaluation, and educational
placement of the child, and

(2) The provision of a free appropriate public educatifinto
the child.

(20 U.S.C. 1415(b)(1)(B))
s

4
/

Comment. Reg. 300.513 does not permit a child's placement to
be chairged &ring a complaint proceeding, unless the parents and
agency agree otherwise. While the placement may not be changed,
this does not preclude the agency from using its normal procedures
for dealing with children who are endangering themselves or others.

Reg. 300.514 Surrogate parents.

(a)General. Each public agency shall insure Elicitthe rights
of a child are protected when:

(1) No parent (as defined in Reg.. 300.10) can be identified;
(2)`The public agency, after reasonable efforts, cannot

discover the whereabouts of a parent; or
(3) The child is a ward of the State under the laws of that

State.
(b) Duty of public agency. The duty of a public agency

under paragraph (a) of this section includes theassignment of
an individual to act as,a surrogate for the parentS. This rtrust
include a Method (I) for determining whether a child needs a

REG. 300.512
4

.

IfROTECTION IN EVALUATION
PROCEDURES. I

Reg:300.530 General. ".

(a) Each State educational ageicy shall insurelhat each
public agency establishes add implements procedures which
meet the requirements-of Regs. 300.530-300.534.

(b) Testing and evaluation materials and procedures usecff
for the purposes of evaluation and placement of handicapped
children must be selected and administered so as not to be
racially or,cuhurally discriminatory.

(20 U.S.C. 1412(5)(C) )

Reg. 300.531 Preplacement evaluation.

Before any action is taken with respect to the initial-place-
ment of. a handicapped child' in a special educational
program, a full and individual evaluation bf the child's edu-
cational needs must be conducted in accordance with the
requirements of Reg. 300.532. .*

(20' U.S.C. 1412(5)(C) )

1
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Reg. 300.532 Evaluation procedures.

. State and local educational agencies shall insurrSt.a
minimum: that:

(a) Tests and other evaluation materials:
(I) Are provided and administered in the child's native

language or other mode of communication, unless it is clearly
not feasible to do so:

(2) Have been validated for the specific purpose for which
they arc used: and

(3) Aire administered by trained personnel in conformance
with the instruCtions provided by their producers:

(b) Tests and other evaluation materials include Ilion
tailored to assess specific areas of educational need and not
merely those which arc designed to provide a single general
intelligence quotient:

(c). Tests are selected and administered so al best to ensure
that when a test is administered to a child with impaired
sensory, manual, or speaking skills, the test results accu-
rately reflect the child's aptittale or achievement level or
whatever other factors the test purports to measure, rather

. than reflecting the child's .impaired sensory, manual, or
speaking skills (except where those skills are the factors
which the test purports to measure):

(d) No single procedure is used as the sole criterion for
determining an appropriate educational program for a child,'
and

(e) The evaluation is made by a multidisciplinary team or
group of persons, including at least one teacher or other
specialist with knowledge in the area of suspected disability.

(f) The child is assessed in all areas related to the
:suspected disability, including, where appropriate, health.
Vision, hearing, social and emotional status, general intelli-
gene, academic performance, communicative status, and
motor abilities:

(20 U.S.C. 1412(5)(C))

Cornmeal. Children whci have a speech impairment as their pri-
mary handicap may not need 1 complete battery.of assessments,
(e.g.. psychological, physical, or adaptive behavior). However, a
qualified speech-language pathologist would (1) evaluate each
speech impaired child using procedures that are appropriate for the
diagnosis and appraisal of speech and language disordert;and (2)
where necessary: make referrals for additional assessments needed
to make an appropriate placement decision.

Reg. 300.533 , Flacentent procedures. .

(a) In interpreting evaluation data and in making *cc-
tent decisions, each public agency shall:

(I) Draw upon information from a variety of sources,
including avitude and achievement tests, teacher recom-,

B-35,
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mcndations, physical condition, social or cultural
'backgmund, and adaptive behavior.

(2) Insure that information obtained from all of these
sources is documented and carefully considered:

(3) Insure that the placement decision is made by a group
of persons.including persons knowledgeable about the child,
the meaning of the valuation data, and the placement options;
and

(4) Insure that the placement decision is made in confor-
mity with the least restrictive environment rules in Regs.
300.550-300.554.

(b) If a determination is made that a child is handicapped
and needs ,special education and related services, an indi-
vidualized education program must be developed for the
child in accordance with Regs.. '300.340-300.349 of 4
Subpart C.

(20 U.S.C. 141?(5)(C); 1414(a)(5))

Comment. Paragraph (a)( I) includes a list of examples of sources
that may he used by a public agenoy in making placement decisions.
The agency would not have to use all the sources in every instance.
The point of the requirement is to insure that more than one source is
used in interpreting evaluatiqn data and in making pladment de.
sions. For exampht, while all of the named sources would have to heused for a child whose suspected disability is mental retardation,
they would not be necessary for certain other handicapped chilitrea,
such ats a child who has a severe articulation difoitler as his primary
handidap. For such a child, the speech-language pathologist, in
complying with the multisource requirement, might use (1) a stan-dardized test of articulation, and (2) obsery ttion of the child'sarticulation behavior in conversational s

Reg. 300.534 Reevaluation.

Each State and local educational agency shall insure:
That,each'handicapped child's individualized educa-

tion program is reviewed in accordance with Regs.
300.340-300.349 of Subpart C, and

(b) That an evaluation of the child, based on procedures
which meet the requirements under,Reg. 300.532, is con-
ducted every three years or more frequently
Warrant or if the child's parent or teacher r uests an
evaluation.

(20 U.S.C. 1412(5)(c))

ADDITIONAL PROCEDURES FOR EVALUKIIING
SPECIFIC LEARNING DISABILITIES

Reg. 300.540 Additional team members.

In evaluating a child suspected of having a specific learn-
ing disability, in addition to the requirements ofd

REG. 300.540
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.
meg. 300.532, each public agency shall include on the mul-
Wdisciplinary evaluation team:

(4( f) The'child's regular teacher, or
(2) If the child does nct have a regular teacher, a regulat

classroom teacher qualified to teach a child of his or her age;
Or

(3) For a child of less than school age, an individual
qualified by the State educational agency to teach a child of
his or her age; and
(b) At least one person qualified to conduct individual diag-
nostic examination of children, such as a school
psychologist, speech-language pathologist, or remedial read-
ing teacher.

(20 U.S.C. 1411 note.)

[Adopted in 43-Fed. Reg. 65083 (Dec. 29\.1977).)

4- . '

Reg. 300.541 Criteria for determining the existence ofa
specific teaming disability. .

(a) A team may determine that a child has a specific
learning disability if: ,

(1) The child does not achieve commenwrate with hisor
her.age and ability levels in one or more .of 11Ve areas listed in

'paragraph (a)(2) of this section, when provided witli learning
experiences appropriate for the child's age and ability levels;
and .

.4.". ..,
(2).The team finds that a child has as severe discrepancy
littween achievement and intellectual ability in one or more
the folloWing areas:
(i) Oral expression. °
(ii) Listening comprehension;
(iii) Written expression;
(iv) Basic. reading skill;
(v) Reading comprehension;
(vi) Mathematics calculation; or 8

(vii) Mathematic reasoning. a
(b) The team may not identity a child as having a specific

learning disability if the severe discrepancy between ability
and achievement is primarily the result of:.

) (1) A yisual, hearing, or motor handicap;
(2) Mental retardation;
(3) Emotional disturbance; or
(4) Envirotimental, cultural or economic disadvantage.

(20 U.S.,c. 1411 note.)

[Adopted in 43 Fed. Reg. 65083 (Dec. 29, 1977).1

Reg. 300.542 Observation.

(a) At least one team member other than the child's regular
teacher shall observe the child's academic performance in the
regular classroom setting.

(h) Inthe case of a child of less than school age or out of
school, a team member shall observe the child in an cciron-
ment appropriate. for a child of that age.

(20 U.S C. If!! note )

[Adopted in 4YFed. Reg. 65083 (Dec. 29. 1977) I

Reg. 300.543 Written report.

(a) The team shall prepare a written report of the results ;sf
the evaluation.

(b) The report must include a statement o
(1) Whether the child has a specific learning disability;' (2) The basis for making the determination;
(3) The relevant behavior noted during the observation of

the chile"
(4) The relationship of that behavior to the child's

academic functioning:
(5) The educationally relevant medical findings, tf any;
(6) Whether there is a severe discrepancy between

achievement and ability which is not correctable without
special education and related services; ;lid

(7) The determination of the team concerning the effects of
environmental, cultural, or economic disadvantage.

(c) Each team member shall certify'in writing whether the
report reflects his or her conclusion. If it does not reflect his
or her conclusion, the team member must submit a separate
statement presenting his or her conclusions.

(20 U.S.C. 1411 note.) ,

[Adopted in 43 Fed. Reg. 65083 (Dec. 29, 1977) 1

LEAST RESTRICTIVE ENVIRONMENT

Reg. 300.550 General.

(a) Each State educational agency shall insure that each
public agency establishes and implements procedures which

' meet the requirements of Regs. 300.550-300.556. 4
(b) Each public agency shall insure:
( I ) That to the maximum extent app priate, handicapped

childeen, including children in public o private institutions
or other care facilities, are educated with c 'Idrem who are not
handicapped. and

:4

REG. 36:541
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(2) That special classes, separate schooling or other re-
moval of handicapped children from the regular educational
environment occurs only when the nature or severity of the
handicap is such that education in regular classes with the use
of supplementary aids and services cannot be achieved
satisfactorily.

(20 U S.C. 1412(5)(11): 1414(a)(1)(C)(iv))

Reg. 300.551 Continuum of therrrative placements.

( ')Each public agency shall insure that a continuum of
alternative placements is available to meet the needs of
handicapped children for special education and related
services.

(b) The continuum required under paragraph (a) of this
section must:

(I) Include the alternative placements listed in the defini-
tion of special education und& Reg. 300.13 of Subpart A
(instruction in regular classes, special classes, special
'schools, home instruction, and instruction in hospitals and
institutions). and

(2) Make provision for supplementary services (such as
resource room or itinerant instruction) to be provided in
conjunction with regular class placement.

(20 U.S.C. 1412(5)(B))

Reg. 300.552 Placements.

Each public agency shall insure than
(a) Each handicapped child's'educational placement:
(1) Is determined at least annually,
(2} Is based on his or her individualized education'pro-

gram, and
(3) Is as close as possible to the child's home;
(b) The various alternative placements included under

Reg. 300.451are Niailable.to the extent necessary to imple-
ment the indRldualized education program for each handi-
capped child; r-

(c) Unless a handicapped child's individualized education
program requires some other arrangement, the child is edu-
cated in the school which he or she would attend if not
handicapped; and

(d) In selecting the least restrictive environment, consider-
ation is given to any potential harmful effect on the child or
on the quality of services which he or she needs.

OM,

120 U.S.C. 1412(5)(B)) .

Comment. Reg. 300.552 includes some of the main factors which
must be considered in determining the extent to which a handi-
capped child can be educated with children who are not handi-
capped The overriding rule in this section ) that placement deci-

7-

I
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sions must be made on an individual basis. The section also requires
each agency to have various altemative placements available in
order to insure that each handicapped child receives an education
which is appropriate to his or her individual needs.

The analysis of the.regulations for Section kg of the Rehabilita-
tion Act of 1973 (34 CFR Part 104Appendix, Paragraph 24)
includes several pinteregarding educational placements of handi-
capped children which are pertinent to this section:

I. With respect to determining proper placements, the analysis
states: " it should be stressed that, where a handicapped child
is so disruptive in a regular classroom that the education of other
students is significantly impaired, the needs of the handicapped
child cannot be met in that environment. Therefore regular place-
ment would not be appropriate to his or her need ."

2. With respect to placing a handicapped child in an alternate
setting, the analysis states that among the factors to be considered in
placing a child is the need to place the child as close to home as
possible. Recipients are required to take this factor into account in
making placement decisions. The parents' right to challenge the
placement of their child extends not only to placement in special
classes or separate schools, but also to placement in a distant school,
particularly in a residential program. An equally appropnate educa-
tion program may exist closer to home; and this issue may be raised
by the parent under the due process provisions of this subject.

Reg. 300.553 Non-academic settings.

In providing or arranging for the provision of non-
academic and extra - curricular services and activities, includ-
ing meals, recess periods, and the services ancliactivities set
forth in Reg. 300.306 of Subpart C, each public agency shall
insure that each >handicapped child participates with non-
handicapped children in.those services and activities to the
maximum extent appropriate to the needs of that child. '

(20 U.S.C. 1412(5)(B))

Comment. Reg. 300.553 is taken from a new requirement in the
final regulations for Section 504 of the Rehabilitation Act of 1973.
With respect to this requirement, the analysis of the Section 504
Regulations includes the following statement "[A new paragraph)
specifies that handicapped children must also be provided non-
academic services in' as integrated a setting as possible. This re-
quirement is especially important for children whose educational
needs necessitate their being solely with otherhandicapped children
during most of each day. To the maximurn extent appropriate,
children in residential settings are also ta.belprovided opportunities
for participation with other children." (45 CFR Part
84Appendix, Paragraph 24.)

Reg. 300.554 Children in public or private institutions.

Each State educational agency shall make arrangements
With public and private institutions (such as a memorandum

REG. 300.554
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of agreement or special implementation procedures) as may
be necessary to insure that Reg. 300.550 is effectively
implemented. ,.

(20 U.S.C. 1412(5)(B) )

Com:vat. Under Section 612(5)(B) of the statute, thwrequire-
ment to educate handicapped children with nonhandicapped chil-
dren also applies to children In public and private institutipns,or
other care facilities. Each State educational agency must insure that
each applicable agency and institution in the State implements this
requirement. Regardless of other reasons for institutional place-
ment, no child iir an institution who is capable of education in a
regular public school setting may be denied access to an education in
that setting.

Reg. 300.3'55 Technical assistance and training
activities,

Each State educational agency shall carry out activities to
insure that teachers and administrators in all public agencies:

(a) re fully informed about their responsibilities for im-
ple nting Reg. 300.550, and

(b) Are provided with technical assistance and training
necessary to assist them in this effort.

(20 U.S.C. 1412(5XB)Y

iReg. 121.556 Monitoring activities.

10 The State educational agency shall carry out actiyities
to insure that Reg. 300.550 is implemented by each ilblic
agency.-

(b) If there is evidence that a public agency makes place-
ments thatare inconsistent.with Reg. 300.550 of thipsubpart,
the State educational agency:

(I) Shall review the public agency's justification 'for its
actions, and .

(2) Shall assist in planningand implementing any neces-
sary corrective action.

(20 U.S.C. 1412(5)(B))

CONFIDENTIALITY OF INFORMATION

Reg. 300.560 Definitions.

As used in this subpart:
"Destruction" means physical destruction or removal of

personal identifiers from information so that the information
is no longer personally identifiable.

REG. 300.555
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"Education records" means the type of records covered
under the definition of "education records" in Part 99 of this
title (the regulations implementing'the Family Educational
Rights'and Privacy Act of 1974).

"Participating agency" means any agency or institution
which collects, maintains, or uses personally identifiable
information, or from which information is obtained, under
this part.

(20 U.S.C. 1412(2)(0): 1417(c))

Reg. 300.561- Notice to parents.

(a) The State educational agency shall give notice which is
adequate to fully inform parents about the requirements
under Reg. 300.128 of Subpart B. including:

(I) A,description of the extent to which the notice is given
in the native languages of the various population groups in
the State;

(2) A description of the children on whom personally
identifiable information is maintained, the types of informa-
tion sought, the methods the State intends to use in gathering
the information (including the sources from whom informa-
tion is gathered), and the uses to be made of the information.

(3) A summary of the policies and procedures which par-
ticipating agencies must follow regarding storage, disclosure
to third parties, retention, and destruction of personally iden-
tifiable information; and

(4) A description of all of the rights of parents aki children
regarding this information,including the rights under Section
438 of the General Education Provisions Act and Part 99 of
this title (the Family Educational Rights and Privacy Act of
1974. and implementing regulations).

(b) Before any major identification, location, orevaluation'
activity, the notice must be published or announced in news-
papers or other media, or both, with circulation adequate to
noti 'arents throughout the State of the activity.

(20 U.S. 14312(2)(D); 1417(c))

62 Access rights.Reg

participating agency shall permit parents to in-
s review any education records relating to their
children which are collected, maintained, or used by the
agency under This part. The agency shall comply with a

' request without unnecessary delay and before any meeting
regarding an individualized education program or hearing
relating to the identification, evaluation, or placement of the
child, and in no case more than 45 days after the request has
been made.

B-38
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(b) The righteto inspect and review educatio n records under
this section includes:

( I ),The right to a response from the participating agency to
reasonable requests for explanations and interpretations of
the maids;

(2) The right to request that the agency provide copies of
the records containing the information if failure to provide
those copies would effeCtively prevent the parent from exer-
cising the right to inspect and review the records; and

(3) The right to have a representative of the parent inspect
and review the records.

(c) An agency may presume that the parent has authority to
inspect.and review records relating to his or her child unless
the'agency has been advised that the parent does not have the
authority under applicable State law'governing such matters
as guardianship, separation, and divorce.

(20 O.S.C. 1412(2)(D): I417(c) )

Reg. 30Q.563 Record of access.

Each participating agency shall keep a record of parties
obtaining access to education records collected, maintaintd ,

or used under this part (except, access by parents and au-
thorized employees of the participating agency), including
the name of the party, the date access was given, and the
purpose for which the party is authorized to use the records.

.(20 U.S.C. 1412(2)(D).1417(c))

Reg. 300.564. 'Records on more than one child.

If any education record includekinformation on more than
one child, the parents of those children shall have the right to
inspect and review only the information relating to their child
or to be informed of that specific information.

(20 1412(2)(D): 14 I7(c))

Reg. 300.565 List of types and loeat ions of information.

Each participating agency shall provide parents on request
a list of the types and locations of education records col-
lected, maintained, or used by the agency.

(21) U.S.C. 1412(2)(D); I117(c))

Reg. 300.566 Fees.

(a) A participating education agency may charge a fee for
copies &records which are made for parents under this part if
the fee does not effectively prevent the parents from exercis-
ing their right to inspect and review those records.

(b) A participating agency may not charge a fee-to search
for or to retrieve information under this part.

(20 U.S.C. 1412(2)(D): 1417(c)) ,*
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Reg. 300.567 AMendment of records at parent's
request.

(a) A parent who believes that infortna on in education,
records collected, maintained, or used u er this part is
inaccurate or misleading or violates the p vacy or other
rights of the chilt may request the partici ating agency
which maintains teinformation to amend the nfortnation.

(b) The agency shall decide whether to amend' e infiorma-
don in accordance with the request within'a reason ble period
of time of receipt of the request.

(c) If the agency decides to refuse to amend the t forma-
tion'in accordance with the request it shall inform th .arent
of the refusal, and advise the parent of the right to a h aripg
under Reg. 300.568.

(20 U.S.C, 1412(2)(D); 14 I7(c))

Reg. 300.568 Opportunity for a hearing.
The agency shall, on request, provide an opportunity for a

hearing to challenge information in education records to
insure that it is not inaccurate, misleading, or otherwise in
violation of the privacy or other rights of th%child.

(20t1.S.C. 1412(2)(D); 1417(c))

Reg. 300.569 Result of hearing.

(a) If, , as a result of the hearing, the agency decides that the
information is inaccurate, misleading or,otherwise in viola-
tion of the privacy or other rights of the child, it shall amend
the information accordingly and so inform the parent in
writing.

(b) If, as a result of the hearing, the agency decides that the
information is not inaccurate, misleading, or otherwise in
violation of the privacy of other rightstof the. child, it shall
inform the parent of the right' to pike in the records it
maintains on the child a statement commenting on the infor-
mation or setting forth any reasoos for disagreeing with the
decision of the agency.

(c) Any explanation placed in the records of the child under
this section must:

(1) Be maintained by the agency as part of the records of
the child as long as the record or contested portion is main-
tained by the agency; and

(2) If the records of the child or the contested portion is
disclosed by the agency to any party, the explanation must
also be disclosed to the party.

(20 U.S.C. 1412(2)(D); 1417(0)

Reg. 300.570 Hearing procedures.

A heating held under Reg. 300.568 of this subpart must be
conducted according to the procedures under Reg. 99.92 of
this title.

(20'U.S.C. 1412(2)(D): 1417(c) )

REG.
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.300,571300 571 Consent.

ta) Parental consent must be obtained before personally
identifiable information is:

(1) Disclosed to anyone oche an officials of participating
agencies collecting or using the information under this part,
subject to paragraph (b) of this section; or

(2) Used for any purpose other than meeting a requireTent
under this part. .

(b) An educational agency or institution subject to Part 99
of this title may not release information from education
records to participating agencies without parental ctonsent
unless authorized to do so under Part 99 of this title.

(c) The State educational agency shall include polici ild
procedures in its annual program plan which are used in th
event that a parerit refuses to provide consent under this
section. .. .

(20 U.S.C. 1412(2)(D); 1417(c)) ,.

Reg. 300.572 Safeguards.

(a) Each participating agency shall protect the confiden-
tiality of personally identifiable information at collection,
storage, disclosure, and destruction stages.

(b) One official at each participating agency shall assume
responsibility for insuring the-confidentiality of any person-
ally identifiable information.

(c) All persons collecting or using personally identifiable
rmation mint receive training dr instruction regarding the

Ate's policies and procedures under Reg. 300.129 of Sub-
part B and Part 99 of this title. .

(d) Each participating agency shall maintain, for public
inspection, a current listing of the .names and positions of
those employees within the agency who may have access to
personally identifiable information. .

a, (20 U.S.C. 1412(2)(D): 1417(c))

t
Reg. 300.573 Destruction of information.

(a) The public agency shall inform parents when person-
ally identifiable information collected, maintained, or used
under this part is no longer needed to provide educational
services to the child.

(b) The information must be destroyed at the request of the
parents. However, a permanent record of a student's name,
address, and phone number, his or her grades, attendance
record,. classes attend , grade level completed; and year
completed may be main without time limitation.

(20 U.S.C. 1412(2)(D); 1417(c))

0
. REG. 300.571

......."^T

Conunenr. Under Reg. 300573, the personally identifiable in-
formation on a handicapped child may be retained permanently
unless the parents request that it be destroyed. Destruction of rec-
ords is the best protection against improper and unauthorized disclo-
sure. However, the records may be needed for other purposes. In
informing parents about their riithts under this section, the agency
should remind them that the records may be needed by the child or
the parents for social security benefits or other purposes. If the
parents request th'at the information be destroyed'', the agency may
retain the information in paragraph (b).

...

, Reg, 300.574 Children's rights. ,

The State educational agency shall include policies and
procedures in its annual program plan regarding the extent to
which children ate afforded rights of privacy similar to those
afforded to parents, taking into .consideration the age of the
child and type or severity of disability.

(20 U.S.C. I412(2XD); 1417(c))

Conuneni. Note that under the regulations for the Family Educa-
tional Rights and Privacy Act (45 CFR 99.44(a)), the rights of

. parents regarding education records are transferred to the student at
,age 18.

Reg. 300.575 Enforcement. - i
The Stateducational agency shall describe in its annual

program plan the policies and pro&dures, including sanc-
tions, which the State uses to insure that its policies and
procedures are followed and that the requirements of the Act
and the regulations in this part are met.

(20 U.S.C. 1412(2XD); 1417(c))

Reg:300.576 Office of Education.

If the Office of Education q.r its authorized representatives
collect any personally identifiable information regarding
handicapped children which is not subject to 5 U.S.C. 552a
(The Privacy Act of 1974), the Commissioner shall apply.the
requirements of 5 U.S.C. Section 552a.(b)(I)-(2), (4)-(11);
(c); (d); (e)(1); (2); (3)(A), (B), and (D), (5)-(10); (h); (m);
and (n), and the regulations implementing those provisions in
Part 5b of this title.

(20 U.S.C. 1412(2)(D); 1417(c))

tat
14

-1 .

B-40

(;) 1981 CRR Publishing Company, Washington, D.C. 20005



Jr

r

EDUCATION OF THE HANDICAPPED REGULATIONS

OFFICE OF EDUCATION PROCEDURES

Reg. 300.580 Opportunity for a hearing.

..)-; The Commissioner gives a State educational agency rea-
sonable notice and an opportunity for a hearing before taking
any of the.following actions:

(a) Disapproval of a States annual program plan under
Reg. 300.113 of Subpart B.

(b) Withholding payments from a State under Reg.
300.590 or under Section 434(c) of the General Education
Provisions Act.

(c) Waiving the requirement under Reg. 300.589 of this
subpart regarding supplementing and supplanting with funds
provided under Part B of the Act.

(20 tI.S,C. 1232c(e): 14I3(a)(9)(13).. 1413(0. 1416)

1

'
Reg. 309.589 Waiver of requirement regarding sup-

plementing and supplanting with Part B funds.

(a) Under Sections 613(a)(9)(B) and 614(a)(2)(B)(ii) of
the Act, State and local educational ag'enciesmust insure that
Federal funds provided under Part B of the Act are used to
supplement the level of State and local funds expended for
the education of handicapped children, and in no case to
supplant those State and local funds. Beginning with funds
appropriated for fiscal `-year 1979 and for each following
fiscal year, the nonsuppInting requirement only applies to
funds allocated to local educational agencies. (See Reg.
300.372.)

(b) If the State providestlear and corkyiticing evidence that
all handicapped children have available to them a free appro-
priate public education, the Commissioner may waive in part
the requirement under Sections 613(a)(9)(B) and
614(42)(3)(ii) of the Act if the,Commissioner concurs with
the evidence provided by the Slate.

,...
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(c) If a State wishes to request a waiver, it must inform the
Commission'Or in writing. The Commissioner then provides
the State with a finance and membership resort form which
provides the basis for the request.

(d) In its request for a waiver, the State shall include the
results of a special study made by the State to obtain evidence
of the availability of a free appropriate public education to all
handicapped children. The special study must include state-
ments by a representative sample of organizations which deal
with handicappet,children, and parents and teachers of
handicapped children, relating to the following areas:

(1) The adequacy and comprehensiveness of the State's
system for locating, identifying, and evaluating handicapped
=children, and

(2) The cost to parents, if any, for educktion fpr children
enrolled in public and private day schools, and in public and
private residential schools ,andtinstitutions, and

(3) The adequacy of the State's due process procedures.
(e) In its request for a waiver, the State shall inciude

finance data relating to the availability of a free appropriate
public education for all handicapped children, including:

(1) The total current expenditures for regular education
programqn'd special eduCation programs by function and by
source drfunds (State, local, and Federal) for the previous
school year, and

) The full-time equivalent membership of students en-
rolled in regular programs and in special programs in the
previous school year.

(f)The Commissioner considers the information which the
State provides under paragraph (d) and (e) of this section,
along with any additional information he may request, or
obtain through on-site reviews of the State'seducation pro-
grama and records: to determine if all children have available
to them a free appropriate public education, and if so, the
extent o the waiver.

.

(g) he State' may' request a hearing under
Regs. 300.580-300.583 with regard to any final action by the
Co inissioner under this section.

g

(20 .$.C. 1411(03): 1413(s)(9)(0))

.. . '

[The next page is 102:84.]
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Subpart F'-State Administration

'STATE EDUCATIONAL AGENCY
RESPONSIBILITIES: GENERAL

Reg. 300.600 Reiponsibility for all educational
programs.

(a) The State educational agency is responsible for
insuring;

(1) That the requirements of this part are carried out; and
(2) That each educational program for handicapped chil-

dren administered within the State, including each program
administered by any other publid agency.:

(i) Is under the general supervision of the persons respon-
sible for educational programs for handicapped children in
the State educational agency, and

(ii) Meets education standards of the State educational
agency (including the requirements of this part).

(b) The State must comply with paragraph (a) of this
section through State statute, State regulation, signed agree-
ment between respective agency officials, or other
documents.

(20 U.S.C. 1412(6)).

Conine t. The requirement in Reg. 300.600(a) is taken essen-
tially verb rim from section 612(6) of the statute and reflects the
desire of th Congressfor a central point of responsibility'and .
accountability in the education of handicapped children within cach
State. With respect to State educational agency responsibility, the
Senate Report on P.L. 94-142 includes the following statements:

This provision is included specifically to assure a single line of
responsibility with regard to the education of handicapped children,
and to assure that joihe implementation of all provisions of this 0...tct
and in carrying out the right to education for handicapped children,
tht State educational agency shall be the responsible agency .

1'

, a

B-42

SUPPLEMENT 45
APRIL 3,1981

Without this requirement, there is an abdication of responsibility
for the education of handicapped children. Presently, in many
States, responsibility is divided, depending upon the age of the
handicapped child, sources of funding, and type of services de:
livered. While the Committee understands that different agencies
may, in fact, deliver services, the responsibility must remain in a
central agency overseeing the education of handicapped children, so
that failure to deliver services or the violation of the rights of
handicapped children is squarely the responsibility of one agency.
(Senate Report No. 94.168, p. 24 (1975))

In meeting the requirements of this section, there are a number of
acceptable options which may be adopted, including the following:

-(1) Written agreements are developed between respective State
agencies concerning State educational agency standards and
monitoring. These agreements are binding °intim local or regional
counterparts of each State agency.

(2) .The Governor's Office issues an administrative directive
establishing the State educational agency responsibility.

(3) State law, regulation, or policy desigrCates the State.educa-
tional agency as responsible for establishing standards for all educt
tional programs for the handicapped, and includes responsibilivi for
monitoring.

(4) State law )faciates that the State educational agency is re-
,.

sponsible for all educational progranis.

USE OF FUNDS

Reg. 300.620 Federal funds for State administration.

A State may use five percent of the total State allotmerft in
any fiscal year under Part B of the Act. or $200,000,
whichever is greater, for administrative costs related to carry-
ing out sections 612 and 613 of the Act. However, this
amount cannot be greater than the amount which the State
may use under Reg. 300.704 or !leg. 3.00.705, as the case
may be.

(20 U.S.C. 1411(b), (c)

REG. 300.620
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:`eg. 300.621 Allowable costs.

(a) The State educational agency may use funds under
Reg. 300.620 of this Subpart for

(1) Administration a' the annual program plan' and for
planning at the State le'vel, including planning, or assisting in
the planning, of programs or projects 'for the education of
handicapped children;

(2) Approval, supervision, monitoring, and eialVallan of
the effectiveness of local programs and projects for the edu-
cation of handicapped children;

(3) Technical assistance to local educational agencies witti
.respect to the requirements of this part;

(4) Leadership services for the program supervision and-
management of special education activities for handicapped
children; and
"(5) Other State leadership activities and consultative

sery ides.
(b) The Stare educational agency shall use the remainder of

its funds under Reg. 300.620 in accordance with Reg.
300.370 of Subpart C.

(20 U.S.C. 1411(b), (c))

STATE ADVISORY$ANEL

Reg. 300.650 Establishment.

(a) Each State stall establish, in accordancerrdance with the
rovitions of this subpart, a State advisory panel on the
Jucation of handicapped childrtn.

(b) The advisory panel must be appointed by the Governor
or any other official authorized under State law to make those
appointments.

(c) If a State has an existing advisory panel that can
perform the functions in Reg. 300.652, the State may modify
theexisting panel so that it fulfillsfll of the requirements of
this subpart, instead of establishinga new advisory panel.

(20 0.S.C.-'1413(aX12)) '

et

Reg. 300.651 Membership.

(a) The membership of the State advisory panel.must be
composed of persons involved in or cons,emed with the
education of handicapped children. The Membership must
include at least one person representative of each of the
following groups:

(1) Handicapped individuals.
(2) Teachers of handicapped children.
(3) Parents of handicapped children.

--' REG. 300.621

I
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(4) State and local educational officials.
(5) Special education program administratOrs.
(b) The State may expand the advisory panel to include

additional persons in the groups listed in paragraph (a) of this
section and representatives of other groups not listed.

(20 U.S.C. 1413(aX12))

C4,

Comment. The membership of the State advisory panel, as listed,
in paragraphs (ax l) -(5), is required in section 613(a)( 12) of the Act.
As indicated in paragraph (b), the composition of the panel and the
number of members may be expandedlit the discretion of the State.
In adding to the, membership, consideration could be given to
having:

(1) An appropriate-balance between professional groups and
consumers (i.e., parents, advocates, and handicapped individuals);

(2) Broad representation within the consumer- advocate groups,
to insure that the interests and points of view of various parents,
advocates and handicapped individuals are appropriately
represented;

(3) Broad representation within professional groups (e.g., (a)
regular education personnel, (b) special educators, including
teachers, teacher trainers, and administrators, who can properly
represent various dimensions in the education of handicapped chil-
dren, and (c) appropriate related services personnel); and

(4) Representatives from other-State advisory panels (such as
vocational education).

If a State elects to maintain a small advisory panel (e.g., 10-15
'members), the panel itself could take steps to insure that it (1)
consults with and receives input from various consumer and special
interest professional groups, and (2) establishes committees for
particular short-term purses composed of representatives from
those Input groups.

I
Rig. 366.652 Advisory panel functions.

The State advisory panel shall:
(a) Advise the State educational agency of unmet needs

within the State in the education of handicapped children;
(b) Comment publicly on the atateannual program plan

and pies or regulations proposed for issuance by the State
-regarding the education' of handicapped children and the
procedures for dislibfition of funds under this part; and

(c) Assist theTtate in developing and reporting such in-
formation and evaluations as maYassist the COmmissioner in
the performance of his respcinsibilities. under Section 618.

(20 U.S.C. 1413(a)(12))

Re? 300.653 Advisory panel proCedures.

(a) The advisory panel shall meet as often as necessary to
conduct its business.

(b) By July 1 of each year, the advisory panel shall submit
an £nnual report of panel activities and suggestions to the

B-43`
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(c) Officia on all panel meetings and
shall be Made tic on request.

(d) All advi ry gs and agenda items must be
publicly annolinced tling, and meetings must
be open to the pub

(e) Interpreters and o cessat,-y services must be pro-
vided at panel meeting. imel members or participants.
The State may pay for these services froln funds under Reg.
300.620.

(f) The advisory panel shall serve'without compensation
buit the State must reimburse the panel for seasonable and-
nedessary expenses for attending meetings and performing
duties. The State may'use funds under Reg. 300.620 for this
purpose:.

(20 U.S C. I413(a)(12))

t1141111CAPPED REGULATIONS
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Subparts GAllocation of Funds;
Reports
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ALLOCATIONS

.

Reg. 300.700 Special definition of the term State.

For the purposes of Rep. 400.701, 300.702, and
300.704 - 300.708, the term "State" does not include Guam,
American Samoa, the Virgin Islands, and the Trust Territory
of the Pacific Islands.

' (20 U.S.C. 1411(a)(2))

Reg. 300.701 State entitlement; formula.

(a) The maximum amouni of the grant to which a State is
entitled.under section 611 of the'Act in any fiscal year is equal
to the number of handicapped children aged three through 21
in the State who are receiving special education and related
services, multiplied by the applicable percentage, under par-
agraph (b) of this section, of the average per, pupil expendi-
ture in public elementary and secondary schools in the United
States.

(b) For the purposes of the formula in pasagraph (a) of this
section, the applicable percentage of the average per pupil
expenditure in public elementary,and secondary schgols
the United States for each- fiscal year is:.

(1) 1978-5 percent;
(2) 1979-10 percent,
(3) 1980-20 percent, r
(4) 1981-30 percent,
(5) 1982% and for each fiscal year after 1982, 40 percent

(20 U.S.C. 1411(0(1)) j
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(c) For the purposes of this section, the averge per pupil
expehditure in public elementary AO secondary schools in
the United States, means the aggregate expenditures during
the second fiscal year preceding the fiscal year for which the
computation is made (or if satisfactory data for that year are
not available at the time of computation, then during the most
recent preceding fiscal year for which satisfactory data are

'available) of all local educational agencies in thp United
States (which, for purposes of ibis section, means the fifty
States and the District of Columbia), plus any direct expendi-
tures by the State for operation of those agencies (without
regard to the source of furds from which either of those

'expenditures are made), divided by the aggregate number of
children in average daily attendance to whom those agencies
provided free public education during that preceding year.

(20 U.S.C. 1411(a)(4))

Reg. 300.702 Limitations and exclusions.

(a) In determining the amount of a grant under Reg.
300.701 of this subpart, the Commissioner may not count:

,(1) Handicapped children in a State liNtle extent that the
number of those children is greater than 12 percent of the
number of all children aged five through 17 in the State; and

(2) Children with specific learfiing disabilities to the extent
that the number of those children is greater than two percent
of the number of all children aged five through 17 in the State,
and

(3) Handicapped children who are counted under section
121 of the Elementary and Secondary Education Act of 1965.

(b) For the-purposes of paragraph (a) of this section, the
number of children aged five through 17 in any State shall he
determined by the Commissioner on the basis of the most
recent satisfactory data available to him.

(26-U.S.C. 1411(a)(5) )

(Subparagraph (a)(2) was deleted in 42 Fed. Reg. 65083 (Dec. 29.
1977); however, subparagraph (a)(3) was not renumbered.]

Reg. 300.703 Ratable reductions.

(a)General. If the sums appropriated for any fiscal year for
makingQayments to States under section 611 of the Act are
not Efficitht /0 pay in full the total amounts to which all
States are entitled toteceive for that fiscal year, the
maximum amount which all States are entitled to rive for
that fiscal year shall be ratably reduced. In case additional
funds become available for inning payments for any fiscal
year during which the preceding sentence is applicable, thrice
reduced amounts shall be increased on the save basis they
were reduced.

(20 U.S.C. 1411(g)(1))

a of

REG. 300.703
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allocations. , .

. 1) In atiy fiscal year in which the State entitlements have ,
been ratably reduced, and in which additional funds have not
been made available to pay in full the total of the amounts

-under paragraph (a) of this section, the State educational
' agency shall fix elates before which each local educational

agency shall report to the State the amount of funds available
to it under Is part which it estimates it will extend.

o ounts available under paragraph (a)( I) of this
section, or any amount which would be available to any other
local educational agency if it were to submit an application
meeting the requirements of this part, which the State educa-
tional agency determines will not be used for the period of Its
.availability, shall be available for allocation to those local
educational agencies, in the manner provided in Reg.
300.707. Which the State educational agency determines will
need and be able to use additional funds to carry out approved
programs. 4 ,

(20 U.S C. 1411(g1(2))

'Rs. 300.704 Hold harmless provision.

No State shall receive less than the amount it received
under Part B of the Act for fiscalyear 1977.

(20 U.S.C. 14I1(a)(1))

f1. 300.705 Within-State distribution: fiscal year
1978.

Of the funds received under Reg. 300.701 of this subpart
by any State for fiscal year 1978: k.

(a) 50 rcent may be used,by the State in accordance with
the provitlons of ljes. 300.620 of Subpart F and Reg.
300.370 of Subpart C, and

,;(b) 50 percent shall be distributed to local educational
agencies in the State in accordance with Reg..300.707.

(20 U.S.C. 1411(10(1n
.

r

Reg. 300.706 Within-State distribution: fiscal year
1979 and after.

Of the funds received under Reg. 300.701 by any State for
fiscal year 1979, and for each fiscal year after fiscal year
1979:

(a)'25 percent may be used by the State ineccordance with
Reg. 300.620 of Subpart F and Reg. 300.370 of Subpart C,

, and

(b) 75 percent shall be distributed to the.local educational
agencies in the State in accordant with Reg. 300.707. f-
(20 U.S.C. 1411(c)(I))

a

REG. 300.704

Reg. 300.707 Local educational agency entitlements;
formula.

From the total amount of funds available to all local edUca-
tiorial agencies, each local educational agency is entitled to
an amount which bears the same Patio to the total amount as
the number of handicapped children aged three through 21 in
that agency who arc receiving special education and related
services bears to, the aggregate number of handicapped chil
dren aged three through 21 receiving special education and
related services in all local educational agencies which apply
to the State educational ageiicy for kids under Part B of the
Act.

,(21) U.S.C. 1411(d))

Reg; 300.708 Reallocation of local educational agency
funds.

If aState educational,dgency determines that a local educa-
tional agency is adequately providing a free appropriate pub-
lic education to all handicapped,ehildren residing in thearea
Served by the local agency with State and local funds other-
wise available to the local agency, the State educational
agency may reallocate funds (or portioni of those funds
which are not required tb provide special education and
related services) made available to the local agency under
Reg, 300.7070o other local educational agencies within the
State which are not adequately providing special education
and related services to all handicapped children residing in
the areas served by the other local educational agencies.

(20 U.S.C. 1414(e))

Reg. 100.709 Payments to Secretary of Interior.

(a) The Commissioner is authorized to make payments to
the Secretary of the Interior according to the need foi that
assistance for the education of handicapped children 6
reservations serviced by elementary and secondary schools
operated for Indian children by the Department of thtrInterior.

(b) The amount-of those payments for any fiscal year shall
not exceth one percent of the aggregate amounts available to

/II States for that fiscal year under Part B of the Ad.

(20 U.S.C. 1411(f)(1))

B:-45
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Reg. 300.710 Entitlements to jurisdictions.

- (a) The jurisdictions to which this section applies are
Guam, American Samoa, the Virgin Islands, and the Trust
Territory of the Pacific Islands.

(b) Each jurisdiction under paragraph (a) of this section is
entitled to a grant for the purposes set forth in section 60 f(c)
of the Act. The amount -to which those jurisdictidns are so
entitled for any fiscal year shall not exceed an amount equal
to 1 percent of the aggregate of the amounts available to all
StateS-underthis part for that fiscal year. Funds appropriated
for dose jurisdictions shall be allocated proportionately
among them on basis of the number of children aged three
through, twenty7one in each jurisdiction. However, no juris-
diction shall receive less than 5150,000, and other alloca-
tions shall be ratably reduced if necessary to insure that each
jurisdiction receives at least that amount.

(c), The amount expended for administration by each juris-
diction under this section shall not exceed 5 percent of the
amount allotted to the jurisdiction for any fiscal year, or
535,000, whichever is greater.

(20 U.S.C. 141I(e))

REPORTS

Reg. 306.750 Annual report of childien servedreport
requirement.

(a) The State educational agency shill report to the Com-
missioner no later than February 1 of each year the number of
handicapped children aged three through 21 residing in the
State .Kho are reeeiving special education and related
services.

(b) The State educational agency shall submit thereport on
forms provided by the Commissioner.

(20 U.S.C 1411(aX3))

Continent. It is very important to understand. thasthis report and
the requireinents that relgetsit are solely for allocation purposes.
The population of children the State may count for allocation pur-
poses may differ from the population of children to whom the State
must make available a free appropriate public education: For exam-
ple, while section 611(a)(5) of the Act limits the number of children
who may be counted for allocation purposes to 12 percent of the
general school population aged five through seventeeq a State
might find that 14 percent (or some other percentage) of itschildren
are handicapped...In that case, the State must make free appropriate
public education available to all of those handicapped children.

9
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Reg. 300.751 Annual report of children served
. information, required in the-report.

(a) In its report, the State educational agency shall include
a table which shows:

(1) The number of handicapped children receiving spdciaf
education and related services on December 1 of that school
year;

(2) The number of those handicapped children within each
disability category, as defined in the definition of. "handi-

capped children" in Reg. 300.5 of Subpart A; and
(3) The number of those handicapped children within each

of the following age groups;
(i) Three through five;
(ii) Six through seventeen; and
(iii) 'Eighteen through twenty-one.
(b) A child must be counted as being in the age group

corresponding to his or her age.on the date of the count:
October, I or February 1, as the case may be. .

(c) The State educational agency may not report a child
under more than one disability category.

. (d) If a handicapped child has more than one disability, the
State educational agency shall report that child in accordance
with the following procedure:

(1) A child who is both deaf and blindmuste rePorted as
"deaf-blind."

(2) A child who has more than one disability (other than a
deaf-blind child) must be reported as "multih dicapped."
(20 U S.C. 1411(aX3): 1111(1),(5)(A)(11); 14

Reg. 300.752 Annuti4eport of children served
v,certification.

The State educational agency shall include in its ropott a'
certification signed by an authorized official of the agency
that the information provided is an accurate and unduplicated
count uf handicapped childgn receiving special education
and related services on the dates in question.

(20 U.S.C. 1411(2)(3); 1417(b))

Reg. 300.753 Annual report of children served:
criteria for counting children.

(a) The State educational agency may include handicapped,,..4
children in its report who are enrolled in a school or prograrr-
which is operated or supported 6y a public agency, and which
either.

REG. 300.753
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..
( .- (I) Provides them with, both special education and related
\, ..,rvices: or, 1,

(2) Provides tficrit onlyvith special education if they do
not need related services to assist them in benefiting from
that .special educ5tion,

(h) The State educational agency may not include handi-
capped children in its report who: ,.

0) Are not carolled in a school or program, operated or
supported by a public agency;

(2) Are not:provided special education that meets State
standards: I II, ,

(3) Are not provided with arelated service that they need to
assist them in benefiting from special education;

(4) Are counted by a State agency under Section 121 of the

ElementarJ and Seeondary.,Education Act of 1965; as
alnended: or ,

(5) Are receiving special 'education funded solely by the
Federal Government. 'However, the State May count children
covered under Reg. 300.186(b) of Subpart B.

(20 U.S.C. 1411(a)(3): 1417(h))

cominettr. 1. Under paragraph (a), the State may count handi-
capped children m a Head Start or other preschool program operated
or supported by a public agency if those children are provided
special education that meets,State atandards141, 0 ,

2. "Sr4cial education. by statutory definition, must be at no
cost to parents As of September 1,1978. under the free appropriate
public education requirement. both special edOcation and related
services must be at no cost to parents. -

There may. be some situations, however, where a child receives
.Dec ial education from a public source at no cost, butt whose parents

y for the basic or regular education. This child may be counted.
she Office of Education expects that there would only be limited
situations where special education would be clearly separate from
regulaeducationgenerilly, where speech therapy Is the only
special education required by If cVd. Fot example, the child
might be in a regukr program in a parochial or othesprisfate school
but receiving speech therapy In a program funded by the local
educational agency: Allowing these children to be counted will
prhvide incentives (in addition,to complying with the legal require-
ment in Section 613(44)(A) of the Act regarding private schools)
to public agencies to provide services to children in priVate schools.
since fun4s are generated in part on the basis of the number of
children provided special education and related services. Agencies

c

REG. 300.754

.

should understand, however, that where a handicapped child is
placed in or referred to a ptihlic or private school for educational
purposes, special education includes the entire educational program
provided to the child. In that case, parents may,not be charged for
any.part of the child's education.

A State may not count Indian children on or near reservations and
children on military facilities if it provides them no special educa-
tion. If a State or local educational agency is responsible for serving
these children, and does provide them special education and related
services, they may be counted.

Reg. 300.754 Annual report of children served other
.responsibilities of the State educational agency.

In addition to meeting, the other requirements in-this-sub-
part, the State educational agency shall:

Establish procedures tcrba used by local educational
ies and other educational institutions in counting the
r of handic.apped children receiving special, education

and related services;
(b) 8eidates by which those aiencies and institutionsmust

report to the-State eduiational agency to insure that the State
complies with Reg. 300.750(a);

(c) Obtaiq certification from each agency and institution
that an und4plicated and accurate count has been made;

(d) Aggregate the data from the count obtained from each
agency and institution, and prepare the reports required under
this subpart; and

(e) Insure that dociimentation is maintained which, nables
the State and the Commissioner to audit the accuracy of the
count.

(20 1411(4)(3): 1417(b))

Comment. States should note that the data required in the annual
report of children served are not to be transmitted to the Commis-
sionerin personally identifiable form. States ,are encouraged to
collect these data in itonpersonally identifiable form.

(Appendix A. Analysis of Final Regulation, was removed from the
Code of Federal Regulations in 43 Fed. Reg. 57,255 (Dec. 7, 1978).
The text of Appendix A is reproduied in Volume I, vLegislative
History: P.1... 94-142 and Regulations. "]

[Regional Resource-Centers begins on page 102:501.]
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These Rules and'Regulatioris apply to all Wyoming'
school districts-and to all agencies.which provide
educational program,- and services for handicapped
`children.



STATE BOARD OP EDUCATION
State of Wyoming

I certify that the copy hereto attached is a true copy of

the Wyoming State Board of Education Rules and Regulations

Governing Programs and Services for Handicapped Children in

Wyoming School Districts and is in accordance with the Wyoming

Administrative Procedure Act W.S. 9-4-101 through 9-4-115),

W.S. 21-14-102, and that the original Rules are on file with\

the State Superintendent ofj,ublic Instruction. These Rules

supersede all other Rules previously filed dealing with this

subject.

Prior to adoption, these Rules were made available for

public inspection on July 10, 1980, and a notice of intended

adoption was,sent to the Office of the Attorney General and

.thd Legislative Service Office.

The Rules havd been approved by the Governor as indi-

cated

The attached Rules are effective immediately upon filing
below.

$
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, 1980.

Office of the Secretary
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WYOMING STATE BOARD OF EDUCATION
RULES APD REGULATIONS GOVERNING

PROGRAMS AND SERVICES FOR
HANDICAPPED CHILDREN IN WYOMING SCHOOL DISTRICTS

Chapter IX

4beneral Provisions

Section 1. Authority. These'rules providing-an organized systemfor copducting programs for handicapped'children are adopted as autho-rized by the Wyoming Administrative Procedure Act (W.S. 974-101 through9-4-115), the Wyoming Public Records Act (W.S.. 9-9-101 through 9- 9-105),'P.L. 93-380 93-380, 2'0 U.S.C. 1413, 45 C'.F.R. 121(a) (1975)),P.L. 94-142 and W.S. 21-14-102.

Section 2. Applicability. These rules and amendments theretoshall govern the operation of all programs and services provided bylocal school districts for the education of handicapped children asauthorized by W.S. 21-14-101 though 21-14-103. They shall be readand considered in conjunction with the policies and recommendationsof the Office for Handicapped Children.

Section 3. Promulgation, Amendment or Repeal of Rules. Any amend-=ments to these rules shall become effective as provided by the WydmingAdministrative Procedure Act (W.S. 9 -4-101 through 9-4.-115).

Section 4. Definitions. As-set forth in these rules.

ChapterX
e

Requirement for Full Educational' Services

Section 1. Legislative Mandate. The 40th' Wyoming Legislaturemandated that every school-age child in Wyoming with'a "...mental,physical or psychological handicap or social maladjustMent which im-pairs learning shall be entitled to and shall'receiiie a free andappropriate education in accordance with his capabilities." Themandate further states tat each 'school district shall "...providefor appropriate diagnosis, evaluation, education or training, andnecessary related services for such children..." residing in the dis-trict. "The state board, jointly with the board of trustees of eachschool district, shall have general supervision and responsibilityfor the education of all children in the state with such.handicaps,and the 'state board shall adopt reasonable rules and Yegulations toassure that each child receives a free and appropriate edudation inaccordance with his capabilities." (W.S. 21-1A 4-101°through 21-14L103.)

Section 2. Full Service Implementation bate. With, enactment.ofW.S. 21-14-101 through 21714-103,,each,Wyoming school district-is

C' -5
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responsible for identifying all handicapped school-age children whoreside in the district and for providing them with a free, appropriate
education. Districts may' be subject to legal action for failure toappropriately-serve handicapped children It is the responsibility
of the diStrict to designate a 'person to coordinate preparation andimplementation of the di,strict's regulations and procedures for edu-cating handicapped children.

Chapter XI

Regulations and Procedures for Educational
' and Other Service Related Agencies

Section 1. ,Scope of School District Regulations and Date to beSubmitted. Each school district shall adbpt, file as provided by theWyoming Administrative Procedure Act, and implement local regulationsand procedures regarding the operation of the district's educationalprograms and services for handicapped children. The local regulations
0 shall include, but are not limited to, provisions for:

a. normalization of educational expetiences for handicapped
children;

b. . identification of all handicapped children who are residentsor the district;

assurance of the due process rights of children a
parents, including (1) notification prodedures, (2) pare al appro alof special services and instructional programs, (3) appo ntment of
a surrogate parent when the child's parents or guardia are not know:15are unavailable or when the child is a ward of the,st te, (4) parentalreview of relevant school records and (5) opportunity for an impartial'due process hearing;

1

d. referral of children for special services;

e. assessment of children;

f. Andividualized.educational programs for h.andicappdd children;

g. appointment and functioning of a Child Study Committee tofacilitate the evaluation, placement, review and reassignment of eachhandicapped child (A separate committee must be appointed for eachchild.);

h. graduation of handicapped youths from high school;,
,. ,..

1. in-4servide preparation. for all staff members in the educationof handicapped children;

j. placements in private schoolsand

C-6
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The district has considerable latitude in determining the contentof its regulations,' but criteria which'have been mandated by the StateBoard of Education must be incorporated into the district's regulations.

Section 2. Scope of Regulations to be Submitted by Other Agencies
which Provide Educational Programs and Services for Handicapped Childrenand Date to be Submittef. By August 31, 1979, each agency or institution
using public funds for he education of handicapped children shallalso adopt, submit for filing as provided by the Administrative ProcedureAct, and implement regplations and procedures regarding the operationof the agency's educational programs and services for handicapped
children. The agency's regulations shall include, but not be limited
to, all subsections of Section 1 of this Chapter, except subsection"bu.

Section 3. Normalization of' Educational Experiences.

.a. Special instructional programs and services are components of
a supportive system designed to complement regular education. Conse-quently, all services for handicapped children emanate from the regularclassroom. Each school district shall adopt regulations and procedures
to assure that to the maximum extent appropriate handicapped childrenare educated in regular classes along with children

in
are not handi-

capped; however, placement of handicapped children n regular classesmus be appropriate to their needs and must be determined, monitored,re- valuated and modified by using the same procedures as. those out-li ed in these rules for handicapped children 10 special educationalprograms.
*

b. Each school district shall insure that a continuum of alterna-tive placements is available to meet the special education and relatedneeds of handicapped children. The continuum must include instructionin regul4 classes, special'classes, special schools, home instruction,
instruction in hospitals and'institutions and make provision for supple-mentary services (such as resource room or itinerant instruction) to beProvided in conjunction with regular class placement. Appendix.A con-tains a continuum of least restrictive educational alternatives for dis-trict reference.

c.. Placement of handicapped children in itinerant programs, re-1source rooms and special classes and other procedures which remove them'from the regular education environment shall occur only when thereis-clear evidence that the learning'problems are of such nature and severitythat education in regular classes, even with the use of'suppleMentary
resources,' cannot be achieved satisfactorily. All placements must beappi.opriate to the child's needs and 'provide the least restrictive edu-cational'environmeAt appropriate.. Educational goals and objectivesshall be specified,and implemented via an individualized educationalprogram, When these goals and objectives are met the child shall moveprogressively through educational environments that are as normal andbeneficial as possible with the ultimate goal, when appropriate, beingfull-time functi(oning in regular' classes.,

d. Each handicapped child's educational placeMent shall be:

C-7
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(1) determined at least annually;
44

4(2) based on the child's,indiviau:4zed edUccon program;
.(3) as. close as possible to the child'S home; and
(4) 'in the schojheor she would attend if not handicapped,unless the child's individualized education, rogram requires, some other..arrangement.

e. Handicapped childrep shall ,pd<icipate with non-handicappedchildren in non-academic and extra-curricular services and-activitiesto the maximum extent appropriate to their needs.

f:. In selecting the least restrictive environment, considerationshall be given to any potential harmful effect on the child or the qual-ity of services the child needs.

. Section 4. Child Identification.

a. Each school district shall adopt regulations and proceduresfor implementing and maintaining an ongoing system to locate and 'assesshandicapped children; ages birth through21, who are residents of thedistrict. The purpose of this system shall be to identify all handi-capped children who need special education and related services and toimplement appropriate services at the earliest age possible.

IDThe child identification
program (child-find) shall be comprisedof, but not limited to: (a) public awareness with specific emphasison parent awareness of the'program, which is the primary responsibilityof the State Departmellt of Education, (b) search for all,handicappedchildren, (c) assessment to validate the presence of a handicap whichimpairs learning and tb identify those children who need-special educa-tion and related services, 0) referral for additional services,_ (e)delivery of instructiopal and related services. when appropriate and,(f) periodic reassessment of the children to determine.their progresssubsequent

tto
the provsion of services.

The child -find system dAloped by the local education agency necessitates cooperative efforts between the state agencies responsiblefor the education of handicapped .children'and local school districts.Although each school( district is'obligated to implement and maintainan ongoing child identification
program that includes all thd compo-nents stated in the preceding paragraphi.the major responsibilitiesof the district involve components (b)_through (f). Sdhool districtsare responsible for the identification of handicapped preschoo chil-dren, but resources other than state or local public education fundsmust, be used to fund the assessments-and

any instructional and relatedservices that are heeded.

III

b. The distridt search for handicapped,children who need specialeducation and related services shall be aggressive, systematic and on-going through use of procedures such as screening and.child assessment

st
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programs, communication and coordination with appropriate public and
IsErivate agencies, organizatioM and individuals involved with handi-
apped children, school group testing'and behavior observation programs.

c. Each district shall appoint a staff, ember to facilitate the
district child-find program. The functions f the fabilitator shall
include, but not be limited to, (a) serving as a central source of
in/formation regarding the district child-find program to communities
Served by the school district, (b) functioning as a central ppint of
,referral for childreh reported by their parents/guardians as handi-
capped or as suspected of being handicapped and (c) serving as a
joliaison between the school district and the St to Department of Edu-
cation concerning reporting and documenting. e district child-find
program.

Section 5. Due Process Assurances. ,Dge process assurances are
legal expressions of the dignity and worth of children and of the dis-
trict's commitment to their healthy development and progress. It is
the responsibility 'of the school district to. adopt regulations and pro-
_dedures to include, but not be limited to,, the following:

a. Written notice shall be given tO the parents'of a handicapped
child a reasonable amount of time-before the district:

. .

(1) initiateslor changes the identification, evaluation
a or educational placemeht of the child or the provision of a free

appropriate public education to the child;

(2) refuses to initiate or change the identification, evalua-
tion or educational placement of the child or the proVision of a free
appropriate public education to the child.

b. The content of the notice shall include:

(1) a full explanation of all.of the procedural safeguards
available to the parents under State poard regulations, for handicapped
children;

_ (2) a description of the action proposed or refused by the
district, an 'explanation of why,ttle district proposes or refuses to take
the action, and a description of all options the district considered
and the reasons why those.optionS vierelaccepted or rejected;

(3) a description of each ev uation procedure, test, record
or report the district uses as a ba r/ the proposal or refusal.; and

(4), a description of an other factors which are r levant'EO
the district's proposal or refusal

c. The notice must be:
0 4

(1) written in'language understan ble to the general
public; and

Fl
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(2) provided in the native language of the parent or othermode of communication used by'the parent unless it is clearly notfeasible to do so.'

d. If the native language or other mode of communication of theparent is not a written language, the district shall take steps toensure that:

(1) the notice is translated'orally or Joy other means tothe p,?.rent ih his or het native Language
or other mode of communica-tion;

(2) the parent understands the content of the notice;

(3) there is written evidence that the requirements inparagraphs (1) and (2) of this subsection have been'met.
e. Written parental consent shall be qbtained before the school:

(r) conducts a preplacement assessment or a comprehensivereassessment;

'(2) provides other special services;

(3)

eb
&laces a handicapped child in a Special instructional'progr or,relad service;

(4) removes a child from a special
instructional program.'

f. Appointment of a surrogate parent to serve, as an advocate ofthe chi d's rightg:whenthe ch'ild's parents or guardians are not known,'are unav ilable of when the child is a ward of the state. Surrogateparents may not be employees of,the state or local education agency oragencies involved in the education'or care'of children. Thty should(a) have no other vestedinterest that iolauld conflict with their rolesas advocates to th'e children: they, represent, (b) be totally committed tothe children and their educational needs, (c) be knowledgeableof theracial, cultural and linguistic background of the children they repre-sent, (d) be familiar with the educational system of-the district andstate an9.l (e) be 'familiar with'he educational' rights of handicappedchildren. School districts khoUld formulate qualification standardsthat represent the best ,in-teMIRts of the children. Appendix B containssuggestionS for preparingthis regulation.

g. Parental review of school district
We

records relevant to thechild. '

h. A parent car guardian of a handiCapped child or a local schooldistrict may, in,accordance with this subsection, initiate an impartial,due process hearing on any matter pertaining to the identification,assessment, educational placement, or provision of a free, appropriatepublic education, as provided for in W.S. 21-14' -101, for the.handicappedchild. Such hearings will be conducted under the following procedures:

C-10
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\l) request for a hearing shall be made to the State Super-
IIIintendent of Public Instruction.

.

(2) within five days after (receiving a request for a hear-
ing, the superintendent of the district and the State Superintendent
of Public Instruction shall schedule a pre-hearing conference with the
child's parents, involving such district and Department of Education
personnel as may be necessary to review the situation for the purpose
of resolving the differences and, if possible, avoid a hearing. (Other
mediation steps may also be taken by mutual agx'eement between the
parents and they local school district superintendent or his-designee.
The process of mediation is encouraged to resolve differences between
parents and the district; however, mediation may not be used to deny
or delay an aggrieved party's ights,under this subsection.)

(3) if administrative'and mediation efforts fail to settle
the differences, a hearing shall be held before the State Board ofEdu-
cation or its designee. During the time a due process hearing is being
conducted, the child involved will remain in his/her present placement
unless otherwise mutually agreed upon by the parent nd the school dis-
trict. (This does not preclude the district from usi g its normal pro-
cedures for dealing with children who are endangering themselves or
others.)

(4) the hearing shall be conducted by the State Board of
Education or its designee. An official lisp o qualified designees
shall li;e maintained and made available by theState Department of
Education.

(5) the Wyoming DepartMent of Education shall inform the
parent or guardian of any free.or local-cost legal and other relevant
services available to them.

(6) any member of the State Board ofvEducationwho is an
employee of the school district or other agency involved in the educa-
tion or care of-the subjeOt.child shall be excused from participating
in the hearing as a member responsible for the conduct ofe hearing.

(7) the Wyoming Department of Education shall be responsible
for paying administrative costs related to the hearing, including neces-
sary expenses incurred by the State Board.of Education and stenographic
services. The local school district, Department of Education, and.the
State Board of Education will not be responsible for any legal fees or
other concomitant expenses incurred by. the parent or guardian.

(8) the State Board of Education shall provide the parent or
guardian and local school district officials written notice of the date,
time, and place of the'hearing. The hearing shall be conducted at a
time and place reasonably convenient for the parties involved. Any
party to the hearing has the right to present evidence and confront,
cross - examine, compel the attendance of witnesses, and obtairl a written
or electronic verbatim record of the hearing.

C-11,
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(9) in the discretion of the State Board of Education or its
designee, and upon request of either parent or guardian or local school
district officials, a prehearing conference shall be held pursuant to
scope and procedure outlined-in Rule 16 of the-Wyoming Rules of Civil
Procedure. 'llowever, in no vent will such prehearing conference be
held later than five (5) days prior to the hearing. All references.in

*Rule 16 to the "Court" shall he deemed to refer to the "State Board of
Eduction or its designee." Further, all reference to the "Trial" in
Rule 16 shall be deemed to refer to "hearing."

-044(10) the subjece child shall be present at the hearing if
-parents or guardian request his/her presence. The hearing will'not be
open to the public unless parent% or guardian so request.

(11) within 20 schooldays after the, conclusion of the4hear-
ing and within 45 days after receipt of the request for the hearing,
the State Board of Education or its designee shall render in writing,
the findings of fact and decision concerning the appeal and forward
thiS to the chief executive officer of the district of the child's
residence,. A written copy of the findings of fact and decision shall
be mailed or personally.delivered to,phe parents.

(12) any party Who feels aggrieved by the findings and de-
cision may appeal to the district court.. Appeals from any such ad-
ministrative finding and decision are taken in pursuant to Rule 12
of the Wyoming Rules of Appellate Pro6edure.

41,
Provision for an independent assessment at district expense

if serious unresolved parental challenges are made against the validity
of -the individual assessment provided by the school district.

(1) The school district shall provide to parents, on request,
information about where an independeAt educational assessment may be
obtained.

(2) SOject to subsection h, items (1) and (2) of.this
Chapter, the school district may request a due process hearing to show
that its assessment is appropriate. If the final decision is that the
evaluatibn is appropriate, the parent has the right to an independent
educational assessment, but not at public expense.

(3) If the'parent obtains an independent educational assess-,

ment at private expense, the results of the assessment must be con-
sidered by the district in any disiassion made with respect to the pro-
vision of a free appropriate public education to the child. The results
of the assessment may be presented as evidence at a due,process hearing
regarding ,the child.

(4) If the State Board of Education or its designee requests
an independent educational assessment as part of a due process hearing,
the cost of the assessment must-be at public expense":

(5), When an independent assessment is at public expense,

C -12
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the criteria under which the assessment is obtained, including the
location of the evaluation and the qualifications of the examimer(s),
must be thesame as the criteria which the school district uses when
it initiates an assessment.

Section 6. Referral for Special Services. Regulations and 'system-
atic procedures shall be? adopted by the district for written referral .

for assessment of`ch4idren who have or who are suspected of having
4- learning and/or behavior problems which interfere with school performance.

The regulations shall provide for the confidential use of information
obtained during the referral, assessment and instructional processes.

Section 7.4 Assessment of Children. Each school district shall
adopt regulationt and procedures concerning the assessment of children.
Each child placed in aspecial instructional program for handicapped
children shall receive, an individual assessment conducted by a multi-
disciplinary --

adsessment team comprised of personnel who are appropri-
ately certified and endorsed by the Wyoming State Department o4 Educa-
tion and/or personnel who are properly licensed to'render such services.
Selection of the personnel and disciplines to comprise the assessment
must be based on the child's presenting problem, concerns expressed
by the referring source and the suspected handicap(s). At least one member
of the assessment team must be knowledgeable in the area of the suspected
disability.

Y7

a. The assessment shall be conducted using appfaisal instrumqnts
and procedures that are, necessary And appropriate to determine the

4,0
child's learning problems, assets and deficits and to prescribe an in-
dividualized educational prog;am. Assessment materials musthave been.

validated for the specific purpoges for which they are used during the
assessment of the child and administered in conformance with the in-
structions provided by their producer.

b. TeSts and ssessment materials administered to a child with
impaired sensory, ma ual or speaking skills must be selected so as to
ensure results which accurately reflect the child's aptitude or achieve-
ment level

1,

mob. .A11 assessment material's and ,procedures shall be selected and
administe6a so as not to be racially or culturally discriminatory.

d. The results'of ehe assessment shall be interpreted to the,
child's parents in language they understand and in ways they can use
to cooperate with the school and assist the Child's educational pro-
gress.

1

e. When, under due process provisions, an assessment reveals that
a child has.been misclassified and/or incorrectly'placed as a handicapped
child, the school district is obligated to amend the information on its
records and so inform the parent in writing. '.

f. Whema handicapped child receives a preplacement assessment
or a comprehensiveireassessment, the multidisciplinary diagnostic team
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shall prepare a written report on the results of the evaluation. The
report must include, but not be.limited to,,the following:

.

_

(1) the date(s) the child was assessed;

. (2) a list of the tests and procedures used to evaluate
the child;

(3) the child's handicap and the basis for making the
determination;

(4) recommendations concerning the education and any special
services the childi needs, and placement in the least restrictive edu-
cational ehvironment;' k

4

Assessment;

.

(6) effects of environmental, cultural or economic disad-
,.Vantage; and . .

( (.7) written certification from each team member whether
the report reflects his or her conclusions.

g. In evaluating a child suspected of h ecific learning
disability, the multidisciplinary diagnostic m shall. a so:

(1) include the child's regular teacher or, if the chii-tr

411
does not have a regular teacher, a regular classroom teacher qualified
to teach a child of iks0 or her age;

(2) have one team member other than the child regular
teacher observe the child's academic performance inthe regular class-
room setting;

() include in the written assessment report relevant be-
havior noted daring the classroqm observation of the child and the re-
lationship of that behavior to the child's academic functioning;

(4) include in the written report educationally relevant
medical findings, any; and

-(5) document whether there is a severeAtscrepancy between
achievement and ability which cannot be corrected without special educa-
tion and related services.

The report specified in subsection f of this section, test
booklets and other significant information obtained during the assess-
ment must be maintained in the district in such manner to provide maxi-

. Mum confidentiality to the child in accordance with the State Board
of Education Rules and Regulations Governing Protection of the Confi7
dentiality of Personally Identifiable Data. (See Appendix D of thesp
rules.)
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Section'8. The Child's Individualized Educational Program.

a. It is the obligation of those who examine the child, whether
district personnel or personnel whose services are arranged for by
special contracts, to translate the information obtained during the
assessment process into appropriate written recommendations to be used
in the development of the individualized educational program (IEP).
The, program is a blueprint'for providing specially designed instruction
to Meet the handicapped child's unique educational needs. Each school
district shall assure that an individualized educational program is
written, implemented, monitored and updated at least annually for every
handicapped child whose education is the responsibility of the district,
including each handicapped child who is placed in or referred to a pri-
vate or parochial school or facility by a public school diStrict or who
is enrolled in a parochial or other private school and receives special
education of related services froth a public school district.

b. The individualized educational program for each child must
include:

(1) a statement of the child's present level of performance;

(2) a statement of annual goals, including short-term in-
structional objectives; 0

(3) a statement o the specific special education and re2.
lated services to be provided to the child, and the extent to which the
child 'will be able to participate in regular educational programs;

(4) the projected dates for initiation-of services and the
anticipated duration of the services .

(5) appropriate objective criteria and evaluation procedures
and schedules for determining, on at least an annual basis, whether the
short-term instructional objectives are being. achieved.

At the,beginning of each school year, each school district shall
,have in effect an IEP for every handicapped child who is.receiving
special education from the district. An IEP must be in effect before
special education and related services are provided to a;child and
be implemented as soon as possible following the meeting specified
under the subsection c of this section.

c: -Each local school district is responsible for initiating and
conducting IEP meetings for the purpose of developing, monitoring and
revising a handicapped child'S individualized educational program.
Procedures for such Meetings (i.e., Child Study Committee involvement)
shall,be established according to district ryes and regulations, but
the following requirements shall be incorporated into the district's
procedures:

, : -

. .

.
, (1) a meeting shall be held within a reasonable period of

..

time, but not later than ,25 calepdar days after a determination that ---..-.

0 the child needs special education ,vid related services;

b
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(2) a meeting shall be held.at least annually to review eachchild's IEP and, if appropriate, to revise its provisions;

(3) the meeting shall include the child's teacher, one orboth of the child's parents, the child when appropriate, a repregenta-tive of the district who is qualified to provide or supervise the pro-yision of special education, and other appropriate individuals at thediscretion of the parent or school district. For a, handicapped childwho has been evaluated for the first time, a member of the evaluationteam or someone who is.knowledgeable about the evaluation proceduresand results must be present;

(4) notification of the IEP meeting.shall be made early (enough to ensure -that parents will have the opportunity to attend. Thenotice shall indicate the purpose, time, and location of the meeting,and who will be in attendance. Scheduling of the meeting should in-clude a mutually agreed upon time and place. If neither parent can'attend, the distrct shall use other methods of parent participation,including individUal or conference telephone calls;

(5) if the parents do not attend, the district must have arecord of its attempt to arrange a reasonable time and place for themeeting;

(6) the local school district shall take whatever action isnecessary to ensure that the parent understands the proceedings at aMeeting, including arrangements" for an interpreter for parents who are'deaf or whose native. language is other than English.

d. The schodl,district shall give the parent, on request, a copyof the individualized educational program.

e. Before a local school district places a handicapped child inor a child to a private school, the district shall initiate andconduct a meeting to develop an indiyidualized educational program forthat child:

(1) the local district'shall ensure that a representative ofthe private school attends Ole meeting. If the representative cannotattend, the diStrict shall use other,methods to ensure its participa-tion, including individual calls or conference calls.

(2) after a handicapped child, enters the private school, meet-ings to review,and revise;the child's IEPmay be initiated 'and conductedby the private school or fEaility at the'discretion of the local district.If such meetings are initiated and conducted-, loca,1 districts shall ,en-sure that the parents and a representative from te district\ are involvedin any decision about the child's IEP and agree to any proposed changesin the program before those changes are implemented. .

Section 9. Child Study Committee. The. Child Study Committee playsa vital role in t1 -i?. orderly progcession óf children through regular and.special instructional programs.,

o
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a. Each school district shall, establish a Child Study Committee
and adopt regulations-and procedures to facilitate the thoughtful

evaluation, placement, progress review and reassignment of each handi-
capped child. 'A separate Child Study Committee must be appointed
for'each handicapped child..

b. District regulations shall be adopted concerning the duties and
composition of the committee. The duties of the committee shall include,
but are not limited to:

(1) reviewing data to determine whether a child meets'the
eligibility criteria for placement in an instructional program for
handicapped children;

(2) designating appropriate instructional placement consist-,
.ent with the principles of nobmalization of educational experiences;

(3) reviewing at least annually the educational progress
of every school-age handicapped child in the district to determine the
child's continuation in the program, modification of the program, addi-
tional assessment or reassignment.

c. When the Child Study Committee conducts the IEP meetings
described in Section 8 of this Chapter, opportunity must be offered
for participation of the child's parents. Deliberations of such Child
Study Committee meetings shall be maintained in writing and written
summaries of findings and recommendations for each child shall be
,signed by the participants an0 filed in the child's records.

Section 10. 'High School Graduation.

a. Each school district, in recognition of the fact that every"
handicapped child is entitled to the opportunity to graduate from high
school, shall adopt written policies concerning the graduation of handi-
capped students. These'regulations shall provide for the establishment
of reasonable criteria,for graduation.

Section 11. In-service Preparation. School districts shall
prepare regulations and procedpces to ensure that staff members of.
the district receive ongoing in- service preparation in the,education
of handicapped children. Particular emphasis shall be directed tb
preparing,teacherso educate handicapped children who are enrolled
in regular classes. s' -

Section 12. Pupil Records. School districts shall prepare regula-
tions and procedures to ensure compliance with the Wyoming Public,Records
Act (4.S. 9-9-101'through 9-9-105, Appendix C of these.regulations),
the Buckley Family Educational Rights and Privacy Act of l974 (P.L.
93-380) and Appendix D of these regulations which set forth require-
ments to protect the privacy of parents and students relative to school
records. The school district's general regulations regarding school
maintenance and inspection will also apply in-the implementation of
these.rdles.
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Section 13. Placements in Private Schools and Facilities.. Each
local education agency that places a handicapped child in or refers a
handicapped child to a private school or facility as a means of provid-,
ing the child with appropriate special education and related servicesshall ensure that:

a. the eligibility of a child for services and the placement of achijd ip such services are determined using the same regulations and'pro-
cedures which apply to handicapped children in publicschodla;

b. the child receives special education and related 'services

(1) in conformance with all requirements of the State Board
of Education, including the individualized educational program,

-(2) at no cost to the parents or guardians,

(3) at a school or'facility which meets State Board of
Education standards,

(4) with all the rights accorded whandicapped child who is
educated ip a public school district,

c. the private agency or facility has copies of applicable
_State Board of Education standards and revisions as they occur; '

. ,d.- when a handicapped child has.available a free appro 1- .

sate ptib,lic education and the parents`Choose to place the child in a .private school of facility, the public school,is not required to payfor the child's education at: the private school or facility;,,

e. disagreements between a parent and a public chool re-
garding the:availabilty of a program appropriate.for the child'and
the question of financial responsibility are-subject to-,due process
procedures as prescribed in these rules.

Chapter XII

4Sener.A1 Requlations,Regardinq the Eligibility of Children

Section 1.' 'Eligibility Criteria. The following general criteria
have been'established by the State Board of Education for determiningthe eligibility of handicapped children 'who, regardless of the severity
of-their handicaps; are to be placed in.special instructional programsfor handicapped children.

a. Pribr to placing a child in a special instructional programfor handicapped children, the diqtrict shall obtain written documenta-tioe, of the need for and appropriateness of the placement via an indi-vidual assessment conducted by a multidisciplinary team comprised of
persdnnel who are appropriately certified and endorsed by the Wyoming,Alk State Department of Education and/or personnel who are properly U-AW
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censed to render assessm t services. The team shall validate the
presence of a handicap which has impaired or is expected to impair

40
the child's learhing. This documentation shall inclUde-assessment of-
the child's vision and hearing and all areas related to the §uspected
disability, including whereAthe multidisciplinary diagnostio team
considers it-to.be necessary adaptive behavior, cuilrent intellectual
functioning, academic performance, communication skills, fine and
gross motor performance and recommendations concerning the most appropri-
ate placement within the least restrictive educational environment.

(1) A child who is a new resident of the school district
and is known to have been in a special education program operated by
the sending distriqt, but whose assessment records have not ytt been

.,....4eceived,: may, with written parental, guardian Or surrogate parent
f consent and endorsement' of the Child Study Committee, be provisionally

placed in a special instructional prograt for handicapped children
until the records are received, for a.period not to exceed 25 school
days. The child may not be counted toward funding of a special class-
room until all eligibility criteria have been met.

b. Prior to placement in a special program for handicapped chil-
dren, the child's parents shall give written consent to the placementA
A Child Study Committee ,of the district must also recommend the placement.

c. A functional individualized educational program, derived from
the individual assessment, shall be written and implemented for each
child placed in,a special instructional program for handicapped chil-
dren and shall be maintained in a continuing state of evaluation and

0 revision.

d. Placement in a special instructional program for handicapped
children shall be made on the basis of an assessment which is appropri-
ate'to the child's age, cultUre and socio-economic background and
which is consistent with Chapter XI, Section 7 of theSe regulations.

e. A child who does not have adequate command of the English lan-
guage to express his oe her school-related 'abilities may be,enrolled in a
special instructional program for handicapped children only after an
indli4dual learning assessment has been conducted by personnel knowledge-
able about the child's general culture and fluent in both English and
the language in which the child is most competent; when such personnel
are unavailable, a language interpreter shall assit communication'
between the diagnosticians and the child during both assessment-and the
interpretation of the findings and recommendations. When possible, the
interpretei should be knowledgeable about the child's general culture.

f. All communication, written and oral, with the parents of a
child being considered for placement in a special instructional program
for handicapped children shall b-e in the primary" language of the home.

g.. A systematic program 'shall be, implemented by.the district to
continuously monitor and evaluate the progress of each child placed in
spedial instructional program for handicapped children.
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'h. Each child's continued placement in a special 'instructional'program for handicapped children shall be determined at least annuallyby the Child Study Committee appointed for the child.
,

i. /
Each child enrolled in an instructional program for handicappedchildren shall be comprehensively re-evaluated at least every threeyears, or more frequently if the child's parent or teacher requests,an

assessment. kContinuation in the program shall end when*the,childachieves the goals prescribed in this or her educational plan and canfunction full-time in the regular school program.

4

1
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APPE&DIX A

Continuum of Least Restrictive Educational Alternatives
(Normalization) for Handicapped Children and Youths

.

Least 1) .Regular class placement
Restrictive

2) Regular class with modified curriculum

3) Regular class with consultation to teacher

4) Regular Class with in-claSs assistance to
child from special educator, tutor, etc.

\ 54 Regular class - resource room (scheduled
time arrangement)-

6) Regular class -,diagnostic/treatment center

7) Special class - regular class(es) (scheduled
time arranged) .4,

4
8) Special qlags - resource room

9) Special class full-time, little use of other
" in-sphool resources

10) Special claSs -'diagnostic/treatment center
4
11) Special communit5 day school.

12) Homebou9d program

131 Residential school

Most 14) Institutiohalization(i
Restrictive a

.

r

,,,""'

4
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APPENDIX B

111 Surrogate Parents.

4

.

it

Every:child eligible for a public education in this state needs
' the protection of procedbral due process. This protection is of evengreater concern when the parents or guardians of a child are not known,

unavailable, or the child is a ward-of the state. In such circumstances
the child may not have an adult outside of the school to serve as anadvocate when, for example, progress in school is not satisfactory orwhen diagnostic services or placement in instructional programsis being considered. In order, to aspure due processrights, the dis-trict shall hake-arrangements for the appointment of.a surrogate parentto act as an'advocate on behalf of each school-age child whose parentS
or guardians are unknown or unavailable, or when the child is a ward

,rof the state.

It is the responsibility of the district to prepare'iocal regula-tiohs and.procedures concerning the appointMent of surrogates. Thefollowing may be used as guidelines for implementing this program:

Standing CommiNee

It is suggested that tho school district select a standing com-
mittee or board that is broadly representative of persons concernedwith'the educap4on of handicapped. children to be responsible for
formufating.and implementing the sUrrogate p'arent'process. Many of'
the'functiOns described belowmay,be coordinated by thisbody.

Identification

In order toIdentify children who fall within pdprovisions ofthis rule, it is suggested that the Standing committee contact local.. and state organisations and individuals.

. . Redruitment and. Training
.

'I
* .

,...)

Through the standing committee, ersons capable of serving assurrogate parents may be recruited ,an trained. 'Local guidelines maybe needed'concerning the maintenance of s ry 8f eligible'persons.
Indic iddals..might tie selected.from local patrons who are concerned

.about,the education of handicapped children. .0ne.inc4vidual could N.,,represbnt more than one child.,
.

,

.,-

4*..
, -

.Procedures for Assigning Surrogates-
,

A 1% . . 1.

eDistricts should formulate guidelinesTor the assignment of:sur-rogate.parents, making.certain that the guidelines are flexible enoughto meet the paiticular needs of children. Ther'foIlowing probedurestare suggested:,
.

.% 1. Any employee of any school. district, communitylstate agency,
..

residential school or hospital, any physician, judicial' offiCer or any
. -

0
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other person whose work involves education, care or treatment of chil-
dren and who knows that the parents.or.guardians of-a handicapped child
are unknown,- unavailable, or that the child is a ward of the state,
should file a request with the superintendent of the childls district
for consideration or assignment of a surrogate parent, with a copy, of-
the request to the standing comi4ttee.

2. In an effort to determine whether the parents or guardians
are in fact unknown, unavailable, or, the child is a ward of the state,
the district should arrange, possibly through the standing committee,
for a notice of the suspected need for a surrogate to be sent to the
adult in charge of, the chiles place of residence and to the parents or
guardians at their last known address.

.
.,

3. The district should'arrange.for*review of the evidence to
determine whether the patents or guardians are in-fact unknown, un-
available, or the child is a ward of the state. These reviews may
also be the responsibility of the4standing comtlee. The deterina-

iption should be completed with a reasonable tim following receipt of
the original, request for a surrogate; and 'the finding of the reviewing
body or'officer'should besent.to the district superintendent. If need
for a surrogate is confirmed,. the.,assignment should be made within.five
days. 1.

.
v -

4. A decision should be made as to the length pf time a surrogate
will serve as advocate for a child.

5. A system of communication should be established by the districtto keep surrogates informed regaraing.the problems facing the children
. thalf serve.

-6. A System of recourse sfieuld be established for surrogates in .

cases when problems cannot be resolved between Surrogates-and the
school district. The system might involve resolution by the standing
committee or an independent third park.

%r 7. The school district shall m ntain the right to relieve
surrogate of his or herAuties at any time following'a determination of
the standing committee that the surrogate is not prpRerly representing
the-child.

B. The child himself shall have the right to request a change in
6surrogates.

Implementation

After surrogate parent procedures are-implemented, they should be
carefully observed. Surrogate parentsmust be regarded as having the
same rights ncl"duties as-court-appointed guardians ad1litem. Surrogate
mustalso be viewed by local educational agencies as parents to the
children with the right to demand and impleMent due process.
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APPENDIX C
te

Wyoming Public Records Act
'1

W.S. 9-9-101. Definitions.

a. ' Definitions as used in this Act (Sections 9-9-101 to "9-9-105):

(1) " ublic Records" when".not'other wise specified shall in-oelude any pane correspondence, form, book, photograph, photostat,film, microfk15, sound recodin7, map drawing, or other document, re-gardless of physical form or characteristics, and including all copiesthereof, that have been made by the Stateof Wyoming, counties, munici-palities, and political spbdivisions thereof) or received by them inconnection with the transactionof,pub 'c business, 'except those privi-leged or confidential by law;

1-
(ii) Public reCords shall be classified as follows:.

(A) "Official public records" shall include all origi-nal Vouchers, receipts, and.other docuthents necessary to'isolate andprove the validity of every transaction relating to the receipt, useand disposition of all public property and public income from allsources whatsoever; all agreements and contracts to whiOh the State of.Wyoming oragency or, subdivision thereof may be a party; all fidelity,_surety and performance bonds; all claims filed against the State of' Alik 'Wyoming or any-a%ency or subdivision thereof; all records or documentsAgvlirequiredOpeaw to be filed with or kept by any agency or the State ofWyoming.; d all other documents or records determined by-theirecords
.

,

.
Vc

. . ,i,

orritte0:tob official public recordSr4"
'041 ,

..
.

t

-,)4'0, (1:q u'Office4files and memoranda" shall include allreco s, correspOnd ce, exhibits,..boo10,,booklets, drawings, maps,
f11

blarl ny.,for..or,doc atv'not abovelpfined and classified as official .public repord,s0A1,a0Plicate4copies of 'official public records filedwith any agencyVt,he%State of Wyominvor subdivision thereof; alldocument's and.reptirtg made for the ipternal,administration of the officeto which they;pertain,birt not required by law to be filed or kept withsuch,agency; and all other documents or reccrds, .determined by therecords comAlittee to be office files and memoranda;

(iii) "Writings" me§ns and includes all books,,papers, maps,'Photographs, cards, tapes, recordings or othdr documentary mat rials,regardless of physiCal form Or characteristics;

(iv) "Political subdivisiod" means and includes every county,city and county) city, incorporated and unincorporated town, school'district within the states

t
iv) "Official custodian" means:and includes any officer oremployee'of the state or any agency, institution or political subdi-visions thereo,. who is responsible for the maintenance, care andkeeping of public records,,

regardlesstof'whether such records are inhis actual personal custody and control;
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;
f!;(vi) "Custodian" means and includes the official custodian or

any authorized person having persod'al custody and control of, the 'public
records in question;

(vii') 'Person" means and includes any natural person, corpora-
tion, partnership, firm or association;

(viii). "Person in interest" means and includes thetperson who is
the subject of a record or any representative designated by said person,
except that if the subject of the record is Under legal disability, the-
term "peripon in interest" shall mean and include the parent or duly
appointed legal representative.

-W.S. 9-9-102. Inspection; generally.

(a) All public records shall be open for inspection by any person
. at reasonable times, except as provided in this act (Sections 9-9-101

to 9-9-105) or as otherwise, provided by law, but the official custodian
of any public records may mike such rules and regulations with reference
to the igRspection of such records as shall be reasonably necessary for
the protbction of such records and the prevention of unnecessary inter-
ference ,with the regular discharge of the duties of the custodian orA.
his office.

(b) If the public records requested are not in the custody or con-
trol of the person to whom application is'made, such person shall forth-

.-with notify the applicant of this fact.'

(c) If the public records requested are in the custody and contr4
of'-the person to whom application is made bat are in active use or in

. storage,-and therefore not available at the time an applicant asks to
examine them, the custodian shall fdrthwith notify the applicant of
this fact.

ors to restrict
W.S..9-9-103. -Same; grounds for denying right of inOection;

statement of grounds for denial; order to show cause; or
disclosure; hearing.

(a) The custodian of any public records shall aildw any person the
right of inspection of such records or any portion thereof except on
one (1) or more of the followihg grounds or as provided in subsection
(b) or (d) of this section:

(i) Such inspection would be contrary to and state statute;

(ii) Such inspection would be contrary to any federal statute
or regulation issued thereunder having the force and elect of law; or

(iii) Sii inspection is prohibited by rules promulgated by the
supreme court, or by the order of any court of record.

(b) The custgdian may deny the right of inspection of the follow-
ing records, unless otherwise provided by law, on thekground that dis-

1111.

closure to the applicant would be Contrary to the public interest;
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(i) Records of investigations conducted by, or of intelligence
information or security procedures of, any sheriff, county attorney, city
attorney, the attorney general, police department op any investigatory
files compiled for any other law enforcement or prosecution purposes;

(ii) Test questions, scoringikeys and other examination da
pertaining to administration of a licensing examination, axamination ?or
empl4yment or academic examination;.except that written promotional exam-
inations and .the scores or, results thereof shall be available for inspec-
tion, but not copying or reproduction, by the person in interest after
the conducting and grading of any such examination;

(iii) The specific details of bona fide research projects being
conducted by a state institution;

(iv) Alle contents of real estate appraisals made for the state
or a political subdivision thereof, relative to the acquisition of
property or Any interest in property for public use, until such time as

1. title of the propprty or property'interest,has passed to the state or
political subdivrsion,-except that the contents of such appraisal shall
be available to the owner of the property at any time and except as pro-
-vided by Wyoming Statutes;

Interagency or intraagency memorandums or letters which
would not be available'by law to a private party in litigation with
the agency.

$o,

410e (c) If the right of inspection of any record falling within any of
the classifications listed in this section is allowed to any officer or
employee of any newspaper, radio station, television station or other
person or agency in the business. of public dissemination ofnews or cur-
rent events, it may be allowed to all such news media.

(d) The custodian shall deny the right of inspection of the follow-
ing records, unless otherwise provided by law;

(i) Medical, psychological, and sociological data on individual,
persons, exclusive of coroners' autopsy reports;
o

(ii) Adoption records or welfare records on individual-persons;

(ii }) Personnel files. except tfiai such files shall be available
to the duly elected and_appointed-officials who supexVUe the work of
the person in interest.' Apolications, performance ratings and scholas-
ticAhievemerit data shall be available only to the person'in interest

Itoto the duly elected and appointed officials who supervise his work;

(iv)- Letters of reference;

(v) Trade s cretp, privileged information and confidential cm-
, mercial, financial, ge logical or geophysical data furnished by or 01)7

tained from any perso
4
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(vi) Library, archives and museum -matecpal contributed by private
persons, to the extent of any limitations placed thereon as conditions

0 of such contributions;

(lii) Hospital. records relating to medical administration, medical
staff, personnel, medical care, and other medical information, whether
on individual persons or groups, or whether of,a.general,or specific
classification;

(viii) School district records containing information relating to
the biography, family, physiology, religion, academic achievement and .

Physrical or mental ability of any student except to the person in
interest or to the officials duly elected and appointed to supervise
him.

(e) If the custodian denies access to any public recgd, the ap-.
plicant may request a written statement of the grounds for the denial,
which statement shall cite the law or regulation under which access is;
denied, and it shall be furnished forthwith to the applicant.

(f) Any person denied the right to Anspect any record covered by
this act (Sections 9-9-101 to 9-9-105) may apply to the district court ,

of the district wherein the record is found for any order directing the
fustodian of such record to show cause why he should not permit the
inspection of such record.

(g) If, in the opinion of the official custodian of any public
411record, disclosure of the contents of said record would do substantial
injury,to the public interest, notwithstanding the fact tnEt said record
might otherwise be available to public tnspectia, he may'-apply to-the
district court of district in which such recardis located for any
order permitting him to restrict such diSclosure. After hearing, the
court may 1..me such an order upon a finding that. disclosure would
cause - substantial injury to the public interest. The°person seeking
permission. to examine the record shall have notice of said hearing
'served upon him in the manner provided for service of process by the
Wyoming Rules of Civil Procedure and, shall have the, right to appear
and be heard.

W.S. 9-9-104. Copies, printouts_or photographs; fees.

(a) In all cases in which a,person has the right to inspect any
public records he may request that he be furnished copies, printouts -

or photographs for a reasonable fee to be set by the official custo-
dian. Where fees for certified copies or other copies,' printouts or
photographs of such record are specifically prescribed by law, such
specific fees shall apply.

(b) If the cystodian does not have the faalities for making
-copies, printouts or photographs of records which the applicant has
the right to inspect, 'then the applicant s411 be granted access to
the records 'for the purcose of making copies, printouts or photographs.
The copies, printouts or photographs shall be made while the records

1.13



)

------4'S,

are in the possession, custody and control of the custodian thereof4 and shall be subject to the' supervision of such custodia.c. When prac-
tical, they shall be made in the place where the records are kept, but
if it is impractical to do'so, the cuPtodlan may allow arrangements to
be made for'this purpose. If other facilities are necessary the cost
of providing them shall be paid by the person desiring a copy, printout
Or photograph of the records. The official custodian May establish a
reasonable schedule of time for making Copies,- printouts or photographs
and may charge a reasonable fee for the services rendered by him or his
deputy in supervising the copying, prihting out or photographing as he,
may charge for furnishing copies under this stction,

..

W.S. 9 -9 -105. Penalty.

Any person who willfully and knowingly violatei the provision's of
this act (Sections 4-9 -101 t9-9-105) shall be guilty of a misdemeanor
and upon conviction thereof, shall be punished by a fine not to exceed
one hundred dollarsf($100.00).

...

.

e.

o

...

., .

11 .
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APPENDIX D

Rules and Regulations Go'N!rerning Protection,of the
Confidentiality of Personally Identifiable Data, Information

and Records that are Collected, Maintained or Used by
Wydming Educational Agencies

General provisions

Section 1. Applicability. These rules and any amendments. there-
to shall govern the protection of the confidentiality of any-personally
identifiable data, information, and records collected, maintained pr
used by state and local educational agencies to determine whether chil-
dren, ages birth t9 21, are handicapped and are receiving appropriate
special education and related services, and to assist .agencies in,pro-
viding special education and related services. These rules and regula-
tions shall be complied with in conjunction with the policies and recom-
mentations of the Office for Handidappeg,Children and the Wyoming State
Board of E4icatiospo

t -

Section 2. Definitions.
or

.a. Consent means that:

(1) the parent has been fully informed-of the information
.s4ated in Section 2 in the language in which he or she is most competent,
unless it clearly is not feasible to do so,"

(2) the parent understands'and agrees in writing to the carry-
ing out of the activity for which his or her consent is sought, .and the

4 consent sets foyth that activity and lists the records (if any+ which
will be released and to whom, and

(3) the parent understands that the granting of consent is
voluntary on the part of the parent.

b. Destruction means physical destruction or renpval of per-
sonal identifiers from data so that the data is no longer peronally
identifiable.

c. Formal Evaluation means evaluation, interviewing' or testing
procedures used selectively with an individual child and does not in-
clude basic,tests'administered toor procedures used with all children

. in a school,. A

d. Parent means a parent, a guardian, a person acting as a -

parent of-rain, or a surrogate parent of any child on whom data is
collected, maintained or used to determine whether the child is handi-
capped and is receiving appropriate special education and related ser-
vices, or to assist participating agencies in providing such-services.

e. Participating Agency means any agendy, institution or indi-
vidual which collects, maintains or uses'data, or from which data is
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obtained, to determine whether a child is handicapped and is receiving
appropriate special education and related services, or to assigt.parti-
ckpating agencies in providing such services.

f. Personally Identifiable means that the data includes:

(1) the name of the child, the child's parent, or other
amily member,

(2) the address of the child,

(3) a personal identifier,.such as the childq Social
Security number or student number, or

(4) a list-Of personal characteristics or other informa-AR

tion which would make it possibleto identify the child with reasonable
certainty.

Access Rights

Section '1. Inspection Review. Each participating agency shiall
permit parents to inspect and review any personally identifiable data
relating to their children which is collected, maintained or used by the
agency for the purposes stated in Section 1, General Provisions. The
agency shall comply with a request for inspection or review without un-
necessary delay and prior to any hearing relating to the identification,
assessment or placement of the child, and in no case more than 45 days

.410 after the request has been made.

a: The right to inspect and review educational records under
this section includes:

(1) the right to a response from the participating agency
to reasonable requests for explanations. 4pd-interpretations of the data,and

(2) the right to request that the agency- provide copies of
the records containing the data where failure to provide those copies
would effectively prevent the parent from exercising the right to in-

- spedtion and review.

b. An agencymay presume that the parent has authority to in-
spect and review data relating to his or her child ulxress the agency has
been advised that the parent does not have autho4tS, under applicable
.state laws goVerning such matters as guardianship, separation and divorce.

SectiOn 2.-Record of Parties Obtaining Appess to Data. Each par-
ticipating agency shall keep a record of _parties obtaining access to
data'colIeeted, maintained or used under these rules. The record shall
incldde the name of the party, the date access was given, and the pur-

..posejor which the party is authorized to use the data. If any record
- includes data on more than one child, parents shall have the right to
inspect and review only the data relating to their speeino child, or

0 to be informed of that specific data.
,

t
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Section 3. Listing of Data. Each participating agency shall pro-
videco parents who request it, a list of the types and location of data

,--illcollectei, maintained or used by theagency, concerning their child.

Section 4. Fees. A participating agency may charge a reproduction
fee, in accordance with the Wyoming Public Records Act (M9.S. 9-9-101
through 9-9-105), but it may not charge a fee to search for, to retrieve,
onto allow review of data.

HEARING RIGHTS

Section 1. Request for Amendment of Record. A parent who believes
that data collected, maintained,or used by a participating agency for
the purposes stated in Section 1, General Provisions, is inaccurate,
misleading or in violation of the privacy or other rights of the child,
may request the participating agency to make appropriate amendments to
the data. The agency shall decide whether to amend the data in accord-
ance.with the request within a reasonable period of time of receipt of
the request.

Section 2. Right to a Hearing. If the agency refuses to amend the
data in accordance with the request, it shall inform the parent of the
refusal and advise the parent of the right to a hearing'on the matter.

a. The agency shall, on request, provide an opportunity for a
hearing in order to challenge data to ensure that it is not inaccurate,
misleading or otherwise in violation of the, privacy or other rights of
the child. The hearing shall be condfacted in accordance with the Wyoming

411Administrative Procedure Apt, W.S. p-4-l01 through 9-4-115.

b. The hearing shall be chaired by a person who does not have a
"direct interest in the outcome of thehearing.

Section 3. Amendments and Dissenting Opinions.

a. If, as a result of the hearing, the agency decides that the
data is placcur'ete, misleading or otherwise in violation of other
rights of the child, it shall amend the data accordingly and so inform
the parent in writing. ,

b. If, as a result Of the hering, the'agency decides that the
data is not inaccurate, misleading or otherwise in violationof the
privacy or other rights of the child, it shall inform the parent of the
right to place in the records a statement commenting on. the data and
setting forth any reasons for disagreeing with the decision of the agency.

c. Any explanation placed in the records 9f the child as a conse-
quence of parental disagreement with the agency MlalI:

i

(1) be maintained by the agency as part of thelrecords of the
child as long as.the record or contested portion thereof is maintained
by the a ency; and
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*(2) if the records of the child or the contested portion
thereof is disclosed by ,the agency to anyiparty, the parental explana-
tion shall also be disclosed to that party.

CONSENT

Section 1: Disclosure Constraints

a. Written parental consent is required before data are:o

(1) disclosed to anyone other than.officials of partici-
pating agencies collecting, maintaining or using the date for purposes
delineated in Section 1, General Provisions, excep" as provided in this
section,

(2) used for any purpose other than
General Provisions, or

se stated in Section 1,

(3) sought diredtly from the child hyJ formal evaluation.

h. An educational agency or institution subject to the Family
Educational Rights and Privacy Act of 1974 may not release data from
educational records to-participating agencies without parental consent
except as provided in Section 438-(b) of thatAct.

Sectidn 1. Appeal of Refusal of Parent to Provide Consent. In the
event a parent refuses to provide consent for disclosure of persqnally
identifiable data regarding the child; the participating agency, with
just cause, may request a hearing to gbtain parental consent. The hear=
ing shall be conducted in accordance with the Wyoming Administrative
Procedure Act, W'.S. 9-4-101through 9-4-115, and shall be chaired by
a person who does not have a direct interest in. the outcome of the
hearing.

SAFEGUARDS.
41,

Section 1. Protection'of Confidentiality of Data at Agency Level.
Each participating agency shall protect the confidentiality of data at
collection, storage, disclosure and destruction stages and provide to
the Office for Handicapped Children a procedure which will assure that
the persoineliy identifiable data. will be maintained in a confidential
manner. This procedure shall include the following and such other
procedures as hereafter may be prescribed by the Wyoming State Board
of Education.

a. One person in each participating agency shall,be designated
as responsible for assuring the 'confident,iality of any personally identi-
fiable data.

b. Each participating agency shall be responsible for.assuring
that all persons employed by the agency who collect or use the personally
identifiable data receive appronriatevinstruction or training in these

Al, rules, the Family Educational Rights and Privacy Act, the Wyoming Publics
Records Act and other applicable Wyoming statutes and rules ankregula-
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tions. This instruction shall be directed to understanding the rights
of the child and parents, the confidential nature of the data, and access
and dissemination' procedures.

c. Each participating agency shall maintain, for publi inspec-
tion, a curent listing of the names of those employees within the agency
who may have access to the personally identifiable data.

DESTRUCTION OF DATA

Section 1. Destruction of Records After No Longer Needed.

a. The participating agency shall inform Parents when personally
identifiable information collected, maintained, or used under this part
is no longer needed to provide educational services to the child.

b. When the information is no 'longer needed the participating
agency must destroy the information'at the request of the parents;
however, a permanent record of a student's name, address, and phone
number, his or her grades, attendance record, classes attended, grade
level completed, and year completed may be maintained without time
limitation.

CHILDREN'S RIGHTS

Section 1. Passage of Privacy Rights toChildren. On reaching
the age of00.9, the rights of privacy accorded to parents shall pass to
the child except in the case of a child who has been declared legally
incompetent to make such decisions for himself, and for whom legal

'guardianship is required beyond, the age of 19. In such.instances,
the child's legal 'guardian shall maintain the rights to privady as
stated in these rules.

ENFORCEMENT

Section 1. Violation by Individuals.A To the extent that the
.

Wyoming Public Records Act is applicable to the prOvisions set forth
in these rules and regulations, persons who willfully and knowingly
violate such provisions shall be punished by a fine not to exceed
one hundred dollars ($100), pursuant-to W.S. 9-9-105.

Section 2. Violation by Educational Agencies. Wyoming educa-
tional agencies failing to comply with the provisions set forth in
thede rules and regulations may be subject to the withholding of state
funds and/or the withholding of school accreditation by the Wyoming
State Board of Education, pursuant to W.S. 21-2-304(a)(ii).

C-33

153



APPENDIX E

Definitions

Appropriate Educational Services means the educational services recom-
mended for a handicapped child as a .consequence of multidisciplinary
assessment conducted by personnel properly certified and endorsed
and/or licensed to render assessment services and supported by a Chin.
Study Committee of the district in which the child is a resident.

Handicapped Child means a child or youth who, as a consequence of an
individual assessment conducted by a multidisciplinary team comprised.
of properly certified and endorsed and/or licensed personnel, is identi-
fied as.haVing a mental, physical, or psychological handicap or social
maladjustment which impairs learning.

Hearing Impairment means:

1. deafness wherein residual hearing is not. s ufficient for under tand-
ing spoken word and to develop language; resulting in depiivation
in learning and communication, or

4,"

2._ hard of hearing wherein a hearing loss which prevents full aware-
ness of environmental sounds and spoken language, limiting normal
language' acquisition and educational achievement..

410 Mental Retardation means significantly 4elow-average general intellec-
tual functioning which exists concurrently with deficits in adaptive
behavior and is manifested during the developmental period of life.
3.,Aslaptive behavidr is the effectiveness or degree to which the indi-
vidual meets the standards of personal independence and-social responsi-
bility expepted pf his age and'cultural group. The retardation may be
mild, moderate, severe droprofound.)

Multihandicap means two or more major handicaps (i.e., mental retarda-
tipn, hard of hearing, orthopedic, behavior disorder) which result in
such severe educational problems that extraordinary programs and services
are necessary to meet the individual's educational needs.,

4

Orthopedic Impairment means congenital or acquired impairments to the
orthopedic_ system- -bone, joint,or muscle--to the degree that the school

* facilities or equipment require special adaptation and modification, or
the individual requires a special instructional program or other special
services.

Other Health Impairment means prolonged health impairment, either perma-
nent or impermanent; -which significantly interferes with learning and
requires a special instructional program or service or req9ires adapta-
tion of the school facilitie's.

Parent means a narent uardian, a person acting as a parent of a
child, or a surrogate parent who has been appointed in accordarice with
Chapter XI, Section 5, subsection f, of these regulations.
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Related Educational Services means services above and beyondltke typi-
cal services necessary to help a handicapped child benefit front special
and/or regular education either withih or outside,of the Fhool.dis-
trict, including tuition, transportation, room and board, itinervit,
instruction, and such developmental, corrective, and'supportive services
as speech therapy, audiology, educational and psychological assessment,
physical and occupational therapy, social case work, psychological
counseling, languag9.:interpretation, homebound and hospital instruction

.and technical assiAance for school district-personnel in the edueatioh`of handicapped children.

Social/Emotional Handicap means manifestation of one or more of the
following characteristics to a marked degree over an extended. period
of time:

1. difficulties in learning that cannot be'ext5laineeby intellectual,
sensory or health factors;

2. difficulties in building or maintaining satisfagtory interpersonal
.relationships with peers, parents_and teachers;

3. a general pervasive mood of unhappiness, depression or hypersen8i-
tivity;

4. a tendency to develop physical symptomsrpains: or fears associated
with personal or scbbol problems;

5. inappropriate behavior or feelings under normal circumstances.

Specific Learning Disability means a disorder in one or more of the
basic psychological processes involved in understanding or in using
language, spoken or written, which may manifest itself in an imperfeCt
ability.to listen, think, speak, read, write, spell, or to.do mathemati-'cal calculations. The term includes such conditions-as perceptual.handi-
caps, brain injury, minimal brain disfunction, dyslexia, and develop-

' mental aphasia. The term doesnot include children who have learning
problems which are primarily the result of visual, tearing, or motor
handicaps; of mental retardation cif emotional disturbance,' or of en-
vironmental, cultural, or economic disadvantage.

Speech and Language Handicap means speeCh or language thatdeviates so
much from that of other people that it calls attention-to itself,'inter-.. feres with communication, or causes its possessor to be maladjusted.

--Visual Handicap means:

1. partial vision wherein after correction, vision, although impaired,
remains a primary channel of leaning and with adjustments, the
visual tasks required in the usuarl school situation can.be performed;

2. blindness wherein after correction, there is no vision or little po-
tential for using vision as a primary channel for learning arid, con -.
sequently, reliance must be made upon tactual and auditory senses to
obtain information.
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APPENDIX D

WYOMING SELECTED STATUTES 'PERTAINING TO

EDUCATION OF THII, HANDICAPPED, 1969



Rev. 6-81
a

SELECTED STATUTES FROM THE WYOMING EDUCATION CODE OF 1969
AS AMENDED PERTAINING, TO THE EDUCATION OF HANDICAPPED CHILDREN

Right to Attend School

21-4-301. Schools to be free and accessible to all children;
minimtun school year. Except as otherwise provided by law, the public
schools of each school district in the state shall at all times be
equally free and accessible to all children resident therein over six
(6) years of age and under the age of twenty=one (21), subject to such
regulations as the board of trustees may prescribe. Each school dis-

--trict shall operate its schools and its classes for a minimum of one
hundred seventy-five (175) dayS each school year.

r 21-4-302. Age for registration in first grade and kindergarten:

(a) A pupil may register in the first grade in the public schools
of this state in the yeaein which his sixth birthday fan. on or before
September 15.

(b) A pupil may register in kindergarten inl the publig schools of
this state in the year in which his fifth-birthday falls on or before ,September 15.

21-4-303. Right not denied on account of sex, race or religion.
--NO-child shall be denied the right to attend the public Schoolalegf this
state on account of sex, race, or religion.

Education Mandate

21-14-101. Handicapped children entitled to free and appropriate
education. Each and every child of school age in the state of Wyoming
having a mental, physical orpsychological handicap or-social maladjust- .medt which impairs learning,, shall be entitled to and shall receive afree and apWopriate education-in accordance' with his capabilities.

21-14-102. General supervision and responsibility for educaticX;
rules and regulations of state board.° The state board, jointly.with the-board of trustees of eadhschool district shall have general supervisionand responsibility for the education of all, children in.the'state'with

.such handicaps, and the state board shall adopt reasonable rule's andregulations to assure that each child receives a free and appropriate
education in accordance with this capabilities.

$

21-147103. Duties of school districts; interdistrict contracts;assistance of state board. Each school district of this state havingany school age children residing in the district who posdess any of the
handicaps covered under this chapter (4.S. 21-14-101 to. 21-14-106),
shall, subject to the rules and regulations of the state board, provide
for the appropriate diagnosis, evaluation, education or training, andnecessary related services, and may include, but is not limited to roomand board, for such children. Any school district having any such resi-
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dent children and not able to provide the necessary and appropriate pro-
grams and services, shall contract with another school district or
agency to obtain'them. If the programs and services cannot reasonably
be provided by the district or by interdistrict contracts, it shall be
4phe responsibility of the state board to assist local boards of trustees
in arranging for,the appropriate educational programs and services either
within or without the-state pursuant to the rules and regulations of the'state bOard. Such programs and services shall be financed as provided
by law.

Allocation of Classroom Units

21 -13 -308 (h)

45.

In allotting classroom units for exceptional or handicapped chil-dren, there shall be allotted one (1) full unit; or proportional frac-tion thereof, for each ten (10) pupils identified As educable retarded,and for pupils also evaluated or diagnosed as having physical, psycho-
logical, or social disabilities which impair learning; and one (1) fullunit, of proportional f action thereof, for each eight (8) pupils identi-fied as trainable retar ed; provided a properly certificAted teacherqualified to teach pupils'having the disabilities included in this ar-ticle (W.S. 21-13-301 to 21-13,-313) is employed in each allocated class-room unit, and such pupils are not otherwise included in any otherclassroom unit aeterminati9n.

6

Allocation of Support Services

21-13-309 (e)

The amount included in the foundgtion program of a district for
education ,of children who have a mental, physical or psychological Ilan-,dicap,or social maladjustment which impairs learning is the amount spentin the current fiscal year for education diagnosis'and evalgation of allsuch children, the amount spent in the'current fiscal year forvtuitionand maintenance of such children who attend school in another districtor state, and the amount spent for such education within the districtduring the current school year, under regulations established by thestate board. No reimbursement shall duplicate any other ategory.

21-14-104. Wyoming school for the deaf; maintenance and operation.The state board of education shall maintain and operate the school forth euucation,of the deaf in Casper, Natrona county, known as the Wyomingsc ool for the deaf.

21-14-105. Same; powers and duties of state board. The statebo rd shall operate the Wyoming school for the deaf from such funds asma now or hereafter be appropriated for that purpose, and the boardsh 11 provide adequate staff, equipment, and supplies for the proper'operation of such school. The state board may promulgate such rulesafd regulations as it, deems necessary and may accept gifts or grantsin aid from any person whomsoever.
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) 21-14-106,1 General supervision, educational and other services
for(deaf, blind and persons with reading disabilities.

(a) The state boaid shall hae the general supervision of the
deaf and blind and all other persons with a)physical disability which
prevents reading in the normal manner who re residents of this state;
and, 419ofar as funds are made available, said board shall provide or
cause to be provided such educational and other services as it deems
necessary to help such persons to help themselves to become and remain
useful citizens of the bommunity.

1,

(b) In addition the state'board may hire such personnel and pur-
chase such books, equipment, and supplies as it seems necessary tq ac-
complish the purpose of subsection (a) of this section. .

Boards of Cooperative Educational Services

21.20-101!. Citation.- This act .(W.S. 21-20-101 to 21-20-109) may
be cited as "The Boards of Cooperative Educational Services Act".

21-20-102. Purpose. This act (W.S. 21,20-101 to 21-20-108) is
passed to provide a method whereby school districts and community Col-
lege,districts or any combination may work together.and cooperate to
providakpducational services, including but not limited to vocational-
tecbnical education, adult education and vices for exceptional chil-
dren, when the services can be more effectiv vided through a
cooperative effort.

21-20-103. "Board of trustees" define . As used in W.S. 21-20-101
through 23.-10-108 "board of trustees" mea the board of trustees of anyschobl district within the state or th ommunity college district boarddf any community college within the state.

21-20-104. Board of cooperative educational services; generally.

'-(a) Whe9ever two (2) or more boards of trustees desire to estab-lish a board of cooperative services for the purpose of,providing co;®,
operative educational services and when the services can be provided,
more effectively through a cooperative effort, the president of two (2)or more boards of trustees may call a meeting of the interested boards..At the meeting, the boards of trustees, a ,majority of whose members
respectively vote in favor of doing so, may enter into an agreement toform a board of cooperative services. the agreement shall specify
among other things, the length( of term of the agreement,'the rights,
responsibilities, and obligations,of each participating district, thetypes of services to .be rendered,, the procedure for the establishmentof additional services, and the procedure for the inclusion of addi-tiinal districts within the cooperative educational services program.The agreement shall also provide a method for the amendment and dis-solution'of theagreement'withthe consent of each participating dis-trict. All agreements entered into- between the participating districtsshall be submitted to the state boardoof education'for approval.

6
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(b-) The presidents of the boar:ls of trustees agreeing to partici-
pate in the board of cooperative-educational services shall agree, upon
and set a time and place of meeting of the. members of the participating
boards'oT trustees for the purpos of electing members of the board of
cooperative educatiorial services At the meeting, the participating
boards of trustees may elect by secret ballot from among the members of
the boards so assembled a boar of cooperative educational services to
be composed of not less than f we (5) nor more than nine (9) tembers
.unlesg'there are more thah ni e 9) district-g-"Tarticipating in' which
event each participating dis ict shall have one (1) member. Eabh par-
ticipating board of trustees, regardless of its number of membe4s is
entitled to cast five (5) votes in the selection of each of the mem-bers of the board of cooperative educational services. Each board of
trustees paty to the agreement shall have at least one (1) member onthe board of cooperative educational sftrvices. The terms of office of
each of the members of the board of c6operative'educational servicesshall be coterminous with their respective terms of'office upon their`
boards of trustees.- As the terms of.office expire, or as vacancies occur,
new members of the board of 'cooperative educational services shall b
elected by the members of the participating boards of trustees at ajoint meeting called for that purpose.

. 21-20-105. Same; chairman, vice-chairman, clerk and treasurer;meetings. At its first meeting, the members of the board ,of coopera-tive educational services elected as set forth in W.S. 20-20-104 (b)shall proceedto elect from their membership a chairman, a vice chair-man, a. clerk, and a treasurer, whose terms of office. shall be for one(1) year unless their terms of-office as school board members expire,earlier. The duties of the, chairman, vice - chairman, clerk and treasurerof the board of cooperative educational services hall be the same asthe duties provided by law fore similar officeskpf%kards of trus,Aeesof school districts within this state insofar as they are applicable.Meetings of the board of cooperative,educational services shall becalled, held and conducted as provided by lbw for the meeting ofstheboards of trustees of scpool districts within this state. "

21-20-106. Cost of facilities,1/4equipment and services. The costsof facilities, equipment and services psfec,med under the direction Ofthe board of cooperative educational services Shall be financed by par-ticipating districts on a basis agreed upon by the boards of trusteesof the participating districts.

21-20-107. Powers and duties of board of cooperative educationalservices.--

. , .

(a) Each board Of trustees of cooperative educational servicesshall:
4

(i) Prescribe and enforcegrules, regulations and policiesfor its own government and for th government of the services and af-fairs under its jurisdiction which are consistent with the laws of,thestate;

D-4
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(ii) Keep minutes of all meetings at which official action is
taken and A'record of all official acts whidh'are public records;

Be responsible for such programs anct.services as shall
be provided joint agreement of the boards of trustees involved in
the cooperative educational pro rims;

(iv) Administer and abide by the terms of the agreement or
agreements entered into by the participating aistrictS:

21 -20 -108.' Same; property; contracts; gifts, etc.; employment
and discharge of personnel; expenses.

(a)- Each board,of trustees of cooperative educational services
may:

(i) Hold, convey, lease, rent, and manage property;

(ii) Contract for educational and related services with any
other agency;

(iii) Accept or reject any federal or other gift, grant, be-
quest, or devise;

`iivr Discharge any employee;

(v) Employ, any personnel needed to. perform the services for
which the board of cooperative services is formed;_

. (vi) Receive and expend money and provide for.the necessary
expenses of the board incurred in the exercise of its powers and per-
formance of its duties.-

2L -20 -109. Special school district tax for-board of cooperative
educational services; election not required.

(a) For the purpose of maintai,hing programs offered by aboard of
cooperative educational services, the 'school districts comprising the
board may levy a special school district tax not to exceed one-half
(1/2) mill on the taxable valuation of tile member districts:

,(i) The tax shall be in addition to the tax limitations ex-
,pressed in W.S. 21-13-101;

(ii) The vote of the electors within the member districts shall
not be required for the tax levy; and

(iii) All revenues derived from the levy shall be distributed to
the board of cooperative educational services.

(b) The amount of the mill levy shall be determined on the basis
of a predetermined formdla, based upon a participating district's total
enrollment, such formula to be ascertained by the board of cooperative

D-5
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services and ratified by at least three-fourths (3/4) of.the participa-
,-ting boards. The assessment shall raise only the necessary funds to
meet_ the financial requirements of programs and services offered. The
relieFeqe raised by thip assessment will be deducted from the total oper-,
ating cost when 4s-egsing participating district's' tuition and mainten-
ance.

(c) One (1) year of advance notice shall be given by any pa ici-
patlng board of trustees befall* withdrawing from the funding of t e co-
operative educational services.

L
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WRITING THE DECISION

Decision.Writing is a unique, specific, and difficult task for most

non-lawyers. The language of the law is frequently unfamiliar and the use of

litigation that has come down from the courts inn helping eltablish precedent

is based on specific (individual) cases and may or may not parallel the spe-

cific case of concern to the hearing officer. Precedent in the law is estab-

lishedArough landmark cases such as PARC,1 Mills,2 and Lebank v.-Spears.3

These oases were class action matters and involved categories of han8i-)

capped children and hinged on constitutional.as well as statutory rights.

s,-
Other cases involving a single individual have lesser impact in establishing

r

.

precedent in the law.
.

Cases involving a single individual hinge on the specific facts that may

be unique'to that particular case and, therefore,, should be used' ith caution

when applying the case to one before the due process.hearing tribunal. tn

nearly every instance inductive reasoning (reasoning that depends upon thinking

from the specific too the general) is required when applying an individual case

to broader, legal issues.

One technique that may prmie helpful to the due process hearing officer

is to look at similar cases and chart the f4ct of each-case together with the

fcts of the case to be decided. The chart could locl.something like the one
4 ,

below . 11-

Case A Case B Case C Case D

FACTS: Age of child

(based

on obvi-
ous and

.expert
testi-
mony)

Hankapping
condition

6aluatiori

Placement-

Expert
.

testimony

Age of child

Handicapping
condition

Evaluation

PIcement

Expert f

'testimon..ti

etc.

etc.

etc.

etc.
. t

My case: Age of,child

Handicapping condition

Evaluation/Nondiscriminatory

Approprishte placem011t

etc. . Facts established-by the' -

. dbvious, Stipulation,

and/or expert testimony.



00 When erses can be grouped to provide many similarities, a generalization

may be drawn. This is theusual method of building a body of case law

from highly individualized cases. containing unique facts. The model

suggested above will, of course, have many different entries in each

column. There may also be many similarities. This is the point at which

judiciary descretion (hearing officer) judgment and skill are required.

Remember, there is no substitute for common sense. In the Willowbrook

deinstitutionalization decision, the court failed to Onsider that children.

I

iwith highly contagious hepatitis,B were,to be placed n an environment

with many other: children who were susceptible if exposed to the disease.

As a result any of the children from the Willowbrook School were

necessarily returned to a residential environment where they could be

treated and other children would not be exposed to the disease. While ,

this is an unusual circumstance, the hearing officer is welt advised

to become as familiar with as many of the facts in a particular case as

possible before making his/her decision. Hedring officers will not

be called upon to make decisions and issue orders inclass action matters.

Their decisions.may, however, carry considerable weight with residents,

Within.a school district and/or broader community, e.g., the deaf Community,

the associations 'for the mentally retarded, etc.

In writing Your decisions, remember to write to.the poipt. Write in

. good, clear English. Don't overwrite! One of the most frequent mistakes

among those who'are not completely familiar with a specific-discipline
O

(the law)tis to overwrite. Be precise; be clear,,be brief.

See Appendix G-2 for some examples of decisions written by experienced

hearing officers.

Er2
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RULES AND REGULATIONS GOVERNING
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LYNN 0. SIMONS

STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

. March 2, 1991'

F-:1



STATE BOARD'OF EDUCATION
State of Wyoming

I certify that the copy hereto attached is a true copy of

the Wyoming State Board of Education Rules and Regulations

Governing Entitlements Under Section 309(e) of the Wyoming

Education Code a4d is in accordance with the Wyoming Adminis-

trative Procedure Act (W.S. 9-4-101 through 9-4-115), W.S.

21-14-102, and that the original'Rules are on file with the

State Superintendent of Public InstrUction. These Rules

supersede all other Rules previously filed deayily wiLh this

subject.

Prior to adoption, th'ese Rules were made available for

public inspection on July 10, 1980, and a notice of intended

adoption was sent to the Office of the Attorney General and

the Legislative Service Office.

Th? Rules have been approved by the Governor as indi-
.

ca,ted below.

The attached Rules are effective immediately upon filing6
below.

Signed this c2r4 day of
, 1980.

STATE OF WYOMING ss
Office of the Secretary Aila let)

Donald Blakeslee, Chairman
State Board of EduCation

Filedthe&."--)dayof 441"
19-81--at 10:#$ P.m.

THYRA THOMSON

any o State

cr

eviewe an. 'pprove
the Governor
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WYOMING STATE BOARD OF EDUCATION -
RULES AND REGULATIONS GOVERNING,ENTITL4MENTS

UNDER SECTION 309(e) OF THE
WYOMING EDUCATION CODE

CHAPTER V

4

GENERAL PROVISIONS

Section 1. Authority. These rules goN;Arning the disbursement of
Foundation Program funds for handicapped children are adopted as
authorized by the Wyoming Administrative Procedure Act, Chapter 10.8,
Session Laws of, Wyoming 1965 (W.S. 9-4-101 through 9-4-115) and Sections
228(i), 232(e), and 285, Chapter 111, fession Laws of Wyoming 1969
(W.S. 21-13-309(e), 21- 13- 305(i), and 21-14-102).. As used in ,these
rules Section 308(h) refers to W.S. 21-13-308(h) and Section 309(e)
°refers to W.S. 21-13-309(e).

SeCtion 2. Applicability. These rules and any amendments thereto
shall govern all applications made by school districts for reim
bursement for the education of handicapped' children as authorized
by Section 232(e), Chapter 111, Session Laws of Wyoming 1969 W.S.
21-13-309(e)), for expenditures Outing the school year 1969-1970
and thereafter, and shall supersede alLrules, regulations, guidelines
and memoranda.previously promulgated through the State Board of Education.
These rules and regulations shall be considered and complied with .
in conjunction with the policies and recommendations of the Office
for Haigag.pped Children. ,

Section 3. Promulgation, Amendment or Repeal 'of Rules. Any amend-
ments to,t4pee rules shall be effected as provided by Chapter 108,
Session Laws of Wyoming 1165 (W.S. 9-4-101 through 9-4-115). °

Section 4. Definitions. As used in these rules:
.

a. "Agency" shall mean any accredited.or appropriately
licensed publicor private organi.zation or religious
institution' that offeks special education and/or
related services for handicapped children.

b. "Audiologist," "edu&tional diagnostician," "educational,
resource, specialist," "educational rgsource center,
facilitator," "occuPational. therapist," ."physical
therapist," "psychological technician," "school psycholo-
gist," "school social worker," and "speech/hearing
therapist" shall mean persons who are either properly
certified' by the StateDepartment of Education or
are properly lidensed to perform such services.

c. "Department,of Education" shall mean the Wyoming State
Department of .Education. 4
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d. "Educational resource center" shall mean an organization
comprised of properly certified personnel having educa-
tion, experience and,expertise in resources that are
needed to educate handicapped children and whose primary
function is to provide technical assistance to teachers
in identifying, selecting, procuring and using such re-
sources. The, staff ol'an educatielnal resource center shall
consist of a facilitator, educational resource specialist'
and 'a secretary/materials clerk.

"Enrollment in a 309(e) instructional program" shall '

;mean a minimal enrollment of 10 handicapped children
in directinstructionaloactivities. In extreme and
unusual circumstances an exception may be authorized
by prior written approval-of the States Superintendent
of Public Instruction.

f. "Handicapped child" shall mean A child or youth who,
as a consequence of an individual assessment conducted
by a multidisciplinary diagnostic team comprised of
properly certified and endorsed and/or licensed per-
sonnel, is identified as having a mental, pfiysical
or psychological handicap-a.r.sotial maladjustment -

which-impairs learning.

g. ,"'Hearing screening technician" shall mean a persorp=who;
after receiving appropriate inservice education in hearing
screening, assists a certified school. dIstrict.apdiolo-

,gist in screening, the hearing of children.

h. "Language ihterpretatioe shall mean the interpretation of..
language (1) for deaf children, .(2).duringtssessment and.
instruction of handicapped children as defined in these
rules and, (3) when the use of an interpreter is necessary

with'parents of handicapped children.

i. "Non - expendable instructional materials and equipment"
sha lg. refer to items having a useful economic life. longer ,

..
,

tha one yearland that are used in programs for diagnosing,
evaluating or instructing .harOicapped- children. (Pupliture
isonot reimbulgb e.)

J,

4
e

j- "Office for Hand apped"children",shall mean the
Office for Handicapped dhildren of the-State Depart-
ment of Education. 44

)
. k. . "Properly certified" shall Mean persidns who, at the

time of employment by the dii-strict, f)ossesS or are
eligible to receive a valid' certificate from the Stake
Department of Education. ,A person newly employed. -

by a school district shall be certified within.30
working days after the first day of active mployment.

F-5



A pe4son whose certification has expired shall be
recertified within 30 working daysafter expiration
of the certification.

3

1. "Related educational services" shall mean services above
and beyond the. typical services necessary to help a handi-
capped child bgnefit from special and/or regular educa-
tion either within or outside of the school district,
including tuition, transportation, room and board,
itinerant instruction, and such developmental, corrective, and
supportive services as speech therapy .and audiology, educa-
tional and psychological assessment, physical and occu-
pational therapy, social case work, psychological-Coun-,
seling, language interpretatiop, hgmebound and hospital
instruction and technical assistance for school district
personnel in.theeducation-of Iandicapped children.

m. 'School,district" shall mean a public school entitais
40

.Precognized'by Wyoming-Statutes.

"School year" shall mean a period of 180 calendar days
that goincide with,the time thatschool is ordinarily
in session. .

o. "State Board" 0111 mean the Wyoming State Soatd of Edu-
cation as that body is defined by Section 11-(a), Chapter

SeSsion Laws of Wyomirig 1969 (W.S:-21-2-301).

p. "30'9(e) teachee'shall mean,a.1Rerson properly certified
to perform the duties for which the teacher is hied
who works with handicapPed children and staff in more .
than one schpol and/or libie'than one district or a
properly cettifiedteacher who provides direct,instrUcJ
tion to-handicapped bhild'ren authorized by,p0or Written
approval.of the State Superintendent of Public Instruction,

-

q. "Teacher a ide" shall mean a person who; under, he personal and
con'tinuouse4upervision of.a properly certifie special educa-!,
tion teacher as defined Ilegein., assists in ap roved programs

0 for handicapped children appfolied by the State Department ofbt
Education:

Y.

cluipTpuvi'

4imisuRiEmtNT-

L. -
0

, ...:,. . 0 4
. I b li

0

1, Sedtion 1. Qualification. , heimbursements,fLrighibh'atdistrict may
qualcify.undei Sedtion 232(e)., chapter 111,'Session Lawseof Wyoming :.
196,9 (W.S. 21-13-309(e)) and these rules-jnd egi'2..1atos shall be

'... takeli intcLaccount'in th0;iomputations required,biOection 234, Chapter
111, Sessfon Laws of WyCNing 1:96.9.044S, 2.1A-13-31.1(a)nd will affect

"'the districertoealb.Foundation Prog'ram eneitiorient accordingly: ..
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'SeCtion 2. Reimbursable Salaries Under Section 309(e).

a. To the extent that such persons work dictly with
handicapped children or their teachers ineligible
services under Section 309,(e), or.in a situation govern-1

° ed and reimbursed by the terms of W.S. 2l-l3-30,8(h)
and related provisions, a district applying for its
School Foundation Program entitlement may claim the
gross salaries and employee benefits off, persorkSeplqed
by the%district during the current .year,- subject to

' the other subsections of this section.
./

b. Salaries paid to 309,(e) teachers,' audiologists, educa-
tional diagliodtician, educational resource specialists,
facilitators of educational resource centers, physical
therapists, occupational therapists, psychological
technicians, school psychologists, school social workers
and speech/hearing therapists as defined in these'

-rules will be reimbursed under Section 309(e), subject
". to the subsections of this section.

c. In extreme and Unusual circumstances the salaryof a
teacher of handiCapped children may be'reimbursed under
Section 309 ). . Such reimburement, however, must be
apthorized b prior written approval of the State Super-

of biic Instruction or the Superintendent's
% designee. Appr val shall, apply only to the school year

in- -whiCh it is grahtediut may be-renewed using the
Procedure Sbecifiedin thissubsection. (All other class-.

room teachers of 'handicapped -children who are reimbursed
under-the School Foundation Program, including teachers
who must travel-tb more thin one sehdol'or community to.
provide instruction, must be reimbursed under Section4308(h).)

Reimbursement of salaries for personnel. identified in sub-
section b. shall bear the sameratio to their total contracted
salaries'aS the tim& sp,ont in performance of eligible services
under Action 309(e) anU the number of children served.

e. Reimbursement also alldwed for the 'salary 'of
a teacher aide'-in.an amt4orized 368 (hr cIasSroom unit
in which there are enrolle.&13 or more.pupils ip.ntified
as educable mentally retarded who have a. mental,
physical, psychological, or social handicap that impairs
learning asdefined in. the State Board of Education
Runs and Regulations Covening Programs' and SerVices
for Handicapped Children in Wyoming School DiStricts.
ReiMbursement will.also be allowed fora teacher aide.
employed in-an approved 308(h) classroom unit erolling
10 oar, more children clfasSified as trainable mentally
reta0ed and for 'a teicher.aide in a 309 (e) program.
whose employment received the Prior written approval
of the State Superintendent of Public Instruction or

411
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the Superintendent's designAe.* To the extent that
classroom units enroll fewer pupils than the enrollments
stated above, but more than the unit enrollments stated

in W.S. 21-13-308(h), reimbUrsement of the teacher
aide's salary shall be prorated in a ratio equal to
the fractional part of the enrollments which excbed

' those stated in W.S. 211-13-308(h).' Teacher aides must
.perform their duties under the personal and gontinuoug
supervision of properly certified special edUcation.
teachers. Teacher aides may supplement and complement
the work of teachers but shall nof function as teachers.

'f. Reimbursement will be allowed for the salary of a hearing
screening technician who works under 'the persontl and -con-
tinuous supervision of a-properly certifi.ed audiologist who
is a staff member of the district which'claims reimburse-
ment.under this subsection. No ore thanlOpe technician
per audiologist may reimburse Reimbursement of the
salaw for the techn shall beat the same ratio to the
technician's total c t acted salary as the time spent in
performance of hearing creening services.

In the'case of 309(e) personnel employed by baps or \
more districts, each district shall begreimbursed on
the basis of the fractional part of the salary paid
by the district in accordance with subsection d of
this.sectiOn.

h. In the ca*se,of 309(e) personnel employed by one district
which contracts with other districts for the performance
of services by the 309(e) personnel for those districts,
the employing district must deduct from the reimbursement
'that it is otherwiie entitled to receive, amounts received

ti from the district(s) pursuant to contract. %.

ga

Section 3. Educational Resource Centers.

a. A school district with an enrollthent
(

of 2,500 pupils,
or a district serving as the administrative and/or
fiscal agent of a consortium of school districts with
enrollments totaling 2,500 pupils, may be eligible
for an educational resource center authorized by the
Officefor Handicapped Children. When citcumstances
warrant, and an appropriate petition is submitted,
the State Superintendent of Public Instruction may
authorize. establishment of an educational resource
center in a district in which less than 2,500 pupils
are enrolled.

al
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b. Reimbursement may be allowed for-the salary of a facili-
tator, educational' resource specialist and a secretary/
materials clerk of 4n authorized educational resource
center. .After September 30, 1981, all authorized educa-tiohal resource centers riAist be staffed with each of thesepositions.

c. A district operating an approved educational resourcecenter may be.reimbursed up to $600 annually per each.
professional staff,mdmber employed under 309(e) tor
purchase of non- expendable instructional materials and -equipment to educate handicapped children in regUlar
and special instructional programs, subject to the Subsections
of this section. A district which claims reimbursementunder this subsection may not also claim reimbursement
under Section 8, subsection a,' of this Chapter.

d. All 'non - expendable instructional ftaterialeand equipment
purchased by school districts under the provisions of
subsection c of this section shall be appropriately
catalogued and disseminated by the educational resource%center.

e. A school district which directly operates an educational'-----,_
resource center may claim reimbursement for staff members
of ti- center to travel within the State of Wyoming to
provide technical assistance and other services needed agaz
specifically requested by another school district td impliVeits services for handicapped children. Reimbursement for
these services shall not eicceed $70b during any fiscal Year
for a district which, operates an educational resource center,and shall be subject to the travel policies prescribed forstate empfoyees. 6

f. A school district that contracts with a school district ora board of cooperative educational services that operatesAn authorized educational resource center, for the use of
instructional materials, consultation in their use and/or -consultation concerning curricula and instructional pro-ceduies in the education of handicapped children, may

.

claim reimbursement for the purchase of non-expendable
instructional materials and equipment subject to the fol-lowing: (1) the services must be delivere

the
directly and

c1"41

regularly to teachers of the district by educational.
resource, specialist and/or the facilitator of the educa-
tional resource center; (2) district reimbursement shall -not' exceed $600 annually per each of tie staff positions
authorized under the terms of this subsection.

.

I iSchool districts that contract educational resource
center services from boards of-cooperative educational
serVices,or other school districts shall have ownership
of all non-expendable instructional materials and equipment

, pu4.chased under subsection f of this section. Such

g.
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districts shall,/fWa4onably plan and cooperate 4th'
the board of cooperative educational services or school
"aistrict.in the purchase, use, dissemination and evaluation
of non-expendable instructional materials and equipment.

h. All non-expendable instrudtional materials and equipment
purchased by school districts under-01 provisions of sub-
section f of this section shall be appropriately cata-
logued. Dissemination proc ures shall be agreed to 8y
the contracting parties.

i. School district-contracts with boards of cooperative
educational services and other school districts which
require prior approval of the Office for Handic5pped \I
Children shall not include teacher aides funded under

, Chapter VI, Section 2, subsection eof these rules.

Section 4.. Travel Expenses. Personnel, as defined in Chapter VI,
Section 2, subsection b'of these rules, who must travel within the
district to render services to handicapped children shall be reimbursed
for travel expenses. When personal vehicles are used, reimbursement
shall be made at the rate established by local board policy, not
to exceed the rate established by state law. No.mileage reimbursement
shall be authorized for use of'school district vehicles.

SeCtion 5. 'Tuition, Room and Board and Transportation Costs.

a. Necessary costs incurred by the scho91 districtfor
tuition, room and board, transportation and other allowable

.maintenance services for handicapped children who attend
school invanother district or state, or who attend
a school operated by a non-public school located within
the boundaries of the referring school district, shall
be reimbursed in accordance with the terms of W.S.
21-13-309(6). Placement of handicapped children in-
educdtional facilities outside their district, however,
shall receive the prior written,approval of an individual
pupil's Child Study COmmiiltee (as defined by the Wyoming

. State Board of Education Rules and Regulations Governing
Programs and Services for Haildicapped Children in'Wyoming
School Districts, Chapter XI, Section 9) operated by
the djstrict. Approval by a Child Study Committee
shall not apply to out -of=- district placement made by
court order.

b. When it is necessary for a school district to.have a
child evaluated or placed outside the district in order
to prOvide appropriate education for the child, the
school district shall pay the cost'of the evaluation
and any necessary travel, food and lodging incurred by
the child % parents, guardian or surro ,gate parents,that
is directly related to the child's'eyaluation or placement.
Such expenditures shall be docuiiented by original vendor
receipts.

1F-10
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c.. All services rendered under this section shall be con-
tracted on forms approved by the Departthent of Education.

Section 6. Contracted Services with Other Organizations and Individuals.

When, in the best interest of a handicapped child, the-district contractseducational services with another school district, a public, private
or religious institution, or individual, inside or outside the State
of Wyoming, reimbursement will be made for the amount-expendediduring
the current school year, subject to the following subsections.

a. All individuals and organizations with whom services are
contracted shall comply with public school district and
State Board of Education standards, including, where appli-

. cable, certification and licensure requirements. Districts
shall ensure that children'served by these contractual ar-
rangements have all the rights and protection of the Wyoming
Education Code of 1969 as amended, the Wyoming St.te
Board of Education Rules and Regulations Governing
Programs and Services for Handicapped-Children in Wyoming

.=-School Districts and other applicable state, and federal
'statutes.

b. The pxovisions of this section shall not be used to delay
or avoid establiShment within the school district -of ap-

. propriate educational programs and services needed by
handicapped children.

c. All schooldistrict contracts shall be signed by the
clerk and chairman of the board of trustees. Contracts
with agencies shall also be signed by the clerk and
chairman of the governing board of the agency.

d. When 'contracting services with another School disitrk6t
or board of,coopeative educational services, the school
district may pay a-reasonable portion of the services
prior to their delivery.

e. Contracts in excess of $400 must receive 'prior approval
from the Office fpr Handicapped Children.. A copy-of -
each proposed contract must accompany the petition
for prior approval. (This item is separate anoledistinct
frOM the reimbursable-items contained in Section 7

.

of this Chapter.) The Office for Handicapped Children
maydisallo* claimed reimbursements for less than $400
under this section where-contracts for such services
have arbitrarily been divided into multiple contracts
to avoid ,the required prior approval.

-

f. Wherever possible,'and,wheR, not in conflict with the
4'best interest of the child, districts should Contract

services with. individuals and organizations within the
State of Wyoming.

a.
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g. Contracted services reimbursed her this seCtion4may be
rendered by, any abcredited or properly licensed public,
private or religious institution, provided that thesum .

set foith in such contracts for in-state services shall
not exceed the actual cost per pupil.

h. Contracted services shall be performed only by properly
certified and/or licensed persons as verified by the
Office for Handicapped Children or by persons working
in an educational or educationally related program
approved by the Office for Handicapped Children and
under the direct supervisioh of properly certified
and/or licensed personnel.

i. Services may be contracted from properly-licensed educational
agencies which specialize in the education of handicapped
children.

Applications for services to be contracted with a board
of cooperative educational services shall originate from
the district. School Foundation Program reimbursement for
such services shall be made directly by the Department
of Education to the district which contracts.with the
board of cooperative educational services.

k. Use of Department of .Education contract forms is required
for contracting_ services underlthiS section.

Section 7. Program EvalUatiorilmd/or Evaluation Consultation.

Amounts expended during the current year by the district for.the evalu-
ation of programs for handicapped children funded under the School Fi-
dation Program 411 be reimbursed an amount not to exceed the larger of
$700 or five percent of the cost of the district's 'programs conducted
under Section 308(h) and Stction 309(e) of the Wyoming Education
Code as determinediby multiplying the number of the district's (308(h)
classroom units by ``the current value of the.classrOom unit and adding
to-thieproduct the district's actual expenop.tures I./eider 309(e).

Section 8. Non-Expendable Instructional Materials and Equipment.

a. The cost of non-expendable instructional materials and
equipment that are used in programs for evaluation',
diagnosis or instruction, may be reimbursed. Expendi-
tures up to $600 may be reimbursed during the first
year of operation for each newly-establj.shed position.
Positions operated longer than one yeartmay be reimbursed
for expenditures up to $150 annually. A district which
claims reimbursement for non-expendable materials and
equipment for personnel under the provisions of Chapter
VI, Section 3, subsection c, of these rules may not 4
also claim reimbursement for non-expendable instructional,
materials and equipment for personnel undei this subsection.'

F-12

4



b. When a school district documents that anon- expendable
instructional equipment item is necessary to-provide a
handicapped child appropriate edubation and this need
is written into the child's individualized education
program and the item cannot reasonably be-purchased un-
der Chapter VI,' Section 3, subsections c and f, or under
Chapter VI, Section 8, subsection a of these rules, the
Office for Handicapped Children may a1thotize, by prior
written approval, reimbUrsement for purchase of the items.

;This reimbursement shall be ins addition to the di'stric
reimbursement for non-expendable instructional.equipmen
under Chapter VI., Section3, subsections c and 'f, or
_Chapter VI, Section 8, subsection a, of, thebe rules.

c. Non-expendable instructional equipment purchased under sub-
section b of this section must be available for loan
upoa request to other school districts when not being used
in the district which purchased the equipment. The dis- \

trict which borrows the equipment shall be responsible for
delivery costs.

,,,

d. A school district may be reimbursed up to $500 annually
for contract of maintenance kid repair of non-expendable
instructiohal'equipment which are authorized and pur-
chased under these rules. I

Section 9. Related Educational Services.

a. NeCessary costs incurred by the school district for re-:
lated educational services as defined in Chapter V,

7 .SectioA 4, subsection 1, of these rules may be reli-ribursed.

.

p. Related eddcational services which are obtainedfroreper-
-sons who are not staff members of the'school district
which receives the services mist be contracted using
forms approved by the 'Department of Education:

Section 10. Servfces Authorized purIng theSummer Months.

44

.

a. ' Reimbdtsement will be allowed When it. is necessary to
provideeducational diagnostic and evaluatioribservices,
during, the summer, to handicapped children and, to 9hil-
.dren whpare suspected as being handicapped. Ths,lntent;- is to enable School distkicts to initiate such services" for children.who require urgent action or who reside in°,

- school districts which do not have sufficient diagnostic.
personnel to-serve them during.the regular school year.
This rule is not designed to provide the' entire multi-
disciplinaky diagnostic' process during the summer..

,Reimbursement shall be subject to the following:

PersonSvho render such services shall be certi-
fiedby the. Wyoming State, Department of Education

F-13
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J

as school psychologists,' psychological technicians,
educational diagnosticians, speech therapists.or
audiologists, or be properly *licensed to render
such services.

(2) Screening of preschool children may be reimbursed
subject to the following:

(a) Only children eligible.to enter kinder-
garten during the month 'of September
immediate4 following the screenidg shall
qualify for screening services.

(b) The,ochildren must be handicapped or sus-
pected as being handicapped.

(3) All services rendered under this subsection
shall require prior approval from the Office
for Handicapped Children on- 'd
contract forms approved by the Department of
Education. 1

b!) Reimbursement will be allowdd for tuition and room and
board of handicapped children placed in out-of-district
residential treatment,progrms when their impairments
are so extreme that theirsetuillrhoma during the summer
would be detrimental to EHEir'development. Reimburse-
ment shall be subject to the ollowifig:

(1) All services rendered under
require prior approval from'
for Handicapped Children on

,tract forms approved by the
of Education.

this subsection
the Office
coin- .

Department

(2) ThecOntract must,be accompanied by dqcumenta-
, tion from the.distrlict child study committee
7." validating- that it would be detrimental to

the child to returhhome during the summer.

CHAPTER VII

APPROVAL

Section 1. °Application and Reporting.

'a. Each school district-which intends to provide eduCa-
, tional services 'for handicapped children that are to

Wreimbursed according-to the provisions of W.S. 21-
'13-309(e) and these rules shall include the estimated

-14



reimbursable expenditures id'the school district's
annual general fund budget submitted to the DepartmentOf Education.

.

b. Twenty working days after the end o the fiscal year,
each district shall report to the Office for Handicapped
Children on forms prescribed by the Department of Education,
the district's Vtualexpenditures for programs and
related educational services authorized by W.S. 21-
13-309(e), and other such information as is need5d
by the Office for Handicapped Children. Adjustmentsin the district's 309(e) entitlement shall -be based
on this report.

c. Pupils enrolled in 309(e) programs and services shall
be reported to the. Office for .Handicapped Children,
on farms prescribed by the Department of Education,
withid two weeks ollowing initiation Of the programsOr services.

a

d. All districts which provide services authorized under
Section 309(e) are required to submit each of the
reports enumerated in the subsections of this section,
evert-if they have no entitlement under the School Founda-
tion Program.

Section 2. Appeal to State Supednterident.
1

'a. Any apply%g district which is dissatiafied-Oith a
decision of the Office for Handicapped Children ma,,
appeal in writing to the State Superintendent- of Public .Instruction. The State Superintendent.shal/ review
the-appeal'at.d,render.a writtenidecision within a reason-'

'able Period of time.
4

ib. The State Superkntendent shall fix the time, manner and
place of, hearing for addressing any necessary district
appeals. ,

.

0c. The Ste,te Superintendent's decision shall constitute the
final oadministrative determination (W.S. 21-2-,202,(a)(v)).

Section 3. EffecIiVe Date. Except as noted these 'rules and amend-'mentS thereto, shill become effective as proyided by Section 4,-Chapter
108, Session La s ofIllyomin(j 1965 (4:S. 9-4-204), and will governentitlements forvt119,180-81 Scbool year and Bach dear t:hereafterChapter V, Seattiodi ,subsections e and P Shall cease to be effecbl.ve
at the close of-the 1980-81 school year.? Chapter VI,,Sectiod
Subsection c, b&come effective at the beginningof the 1981-
82 401001 year.
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Appendix G-1

HEARING OFFICER QUALIFICATIONS

An effective hearing officer will possess many characteristics

that will enable him ox her to provide the leadership needed for a

successful due process hearing In addition to personal skillsrthe

hearing officef needs a knowledge base in order to function in the

hearing, The following criteria should be considered in selecting
?It

hearing officers, d may be used by hearing officers as a checklist=
ti

for their own preparations.

A. Knowledge Base

A hearing officer should have a reasonable understanding
of'the following areas:

1. Education

a) a knowledgeof the chracteristics and
needs of exceptional children;

b) a knowledge of the programs available to
exceptional children;

c) a knowledge of the definitions utilized
for'the major handicapping conditions;
and

an understanding of assessment tools and
procedures. '

2. Due Process

a) an understanding of the history of the
development ofthe right-to-education
movement for handicapped children;'

b) understanding of the basic principles
of due process as outlined in the major
pieces of litigation, PL 94-142, and
state statues; and .ate

'c) an anderstanding.of the judgmental aspects
,; involved in the due prbcess procedure.

G-111
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A. Knowledge Base (continued)

3. Major Concepts

The hearing officer should have a working knowl-
edge of the following concepts which relate to
educAtional pr6qramming:

4

4

.

a) free, appropriate tiublic education;
tO least restrActive environment;
c) continuum of services or cascade model;
d) individualized education.program;
e) ,nondiscriminatory testing;

.

.f) multidisoiplinary evaluation; and
g) confidentiality.of information.

4. Technical Knowledge'

The hearing officer should be familiar with the
following technical'informatio4:'

,

a) the major due process provisions of the
PARC and Mills cases;

b) Public Law 94-142;
c) state statutes relating todue process;

and
d) local education Agency policies and prO-

cedures relating to due process.

B. Personal Qualifications'

A hearing officer should possess the following personal :L
qualifications:

1

1. Objective: able to weigh information and make a
decision based on the evidence provided.

2. Unbiasgd: not prejudiced for or against any.party
in a hearing.

3. Impartial: not an officer, employee or agent:of
the local ieducation agency in which a hearing is
being held.

4. No,previous involVement in'the decision.

5. Able to control hearing procedkes to complete
the hearing process.

or

.G-1-.
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APPENDIX G-2

)

PENNY WILLIAMS, by and through )

her father, NORMAN B. WILLIAMS,
';))

Petitioner )

)

'vs )

\

JORDAN SCHOOL DISTRICT,'

.

Respondent.

)4

HEAkING E INER DECISION

Impartial lue Proci!:s
Hearing He d
March 9- 1978,

Jordan School 'Astrict
Office

9361 South 400 East
Sandy, y, Utah

for the Petitioner:
' DENNIS V. HASLAM,

4 Nelson, Hardin, Richards,

For the Respondent:

Hearing Officer:

,Leonard and Tate
48 Post Office Plate
Salt Lake City, Utah

0

RALPH HAWS
Director of Special
Programs

Jordan School District

DAN S. BUSHNELL
LARRY WHITE
Kirton, McConkie, Boyer
and Boyle

330 South Third East
Salt Lake City, Utah

DONALD F. KLINE
1579 Ellendale
Logan, Utah

PETITIONER'S Declaration: PENNY WILLIAMS, by and through
her father, NORMAN B, WILLIAMS, and Counsel of Record, DENNIS
V, HASLAM, reqyest, ".,, . that Penny be provided a sign
language interpreter in her classes" at the Terra Linda Ele,
mentary School in the Jordan School District. (Verbatim1Transcript, p. 13)

G-2-1
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A

RESPONDENT'S Deckarution: Jordan'School D]strict, Lvthrough RALPA HAWS, Director of Special Programs, andCounsel of Record, DAN S, BUSHNELL and LARRY WHITE, maintain,. that it is nor in the best interest of Penny orJordan School District to provide an interpreter, and thatit (an interpreter) is not necessary for a free and appro-priate tiublic education under the'statute." (Verbatimtranscript , p. 16.)

4

a
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- .6. FINDINGS - :OF FACT`

General Findings
' . , 4

Prior to the hearing, a determination was made by the

Hearing Examiner .that the Jordan School District had complied

with all aspects of the required p4.-ocedural safeguards. Full

.disclosure requirements were met by the exchange bf,written

evidence snd'iises of witnesses at least five days prior

to the conduct of the hearing. Interrogatories directed to

te Petitioner perbatim Transcript (VT) p. 8 et. seq.)

further established,that all aspects of th6 ired prD-

.cedpral safeguards had been met.

Counsel for the Respondellt has entered for the benefit

of th- record a Memorandumpf Law contending no jurisdiction

in this matter under Seceion 504 of the Rehabilitation Act

- of 1973 and/or P.L. 94-142, the EduCatiolkof All'Handiapped

Children Act of 1975. Counsel for the PetitiOner has entered' 4111'

for, the benefit of the record ,a reply to the Memoranda of
\

Law submitted by Respondeht under the date of March 3, 1978
.

at the time o f.the Hearing. i.e.; March 9, 19q8:1

The Hearing Examiner did not rule!kipon these issues at

thig time on the basis that such matters should be left to

a court of appropriate jurisdiction rather than 1)66'6= an

issue in an Administrative Due Process flearillfr

Aa

G72.3

4



Findings of Fact from Petitione Is Witnesses and Exhibits

The Examiner finds the following facts based on rh

testimony and exhibits presented by the Petitioner.
.

1. Penn}, Williams, an, 11 year old female resides

, at 8036 South 2280 West in West Jordan, Utah with

her parents and attends .the Terra Linda Elementary.

School in the Jordan School District.

2. Petitioner, PENNY WILLIAMS, has a younger female

sibling who attends the Murray School for the Deaf.

3. Petitioner's parents, NORMAN.B. AND KAREN WILLIAMS,

aredeaf and/or.protoundly hard of hearing.

4 4. Petitioner, 'PENNY- WILLIAMS; attended the Idaho

School for the Deaf for a'period of two (2) months.

5. Petitiomer, PENNY WILLIAMS, uses sign language as

410 her normal method of communication with her family

and learned sign language fret) other family

members. 9.

6. Penny Williams,has a typical schedule of classes

for can elementary schobl child except for speech

therapy which she receives twice weekly on Monday.
.,-,4

and Wednesday from Miss Peggy Lee Tanner. ,Speech

therapy is provided for a total of fifty '(.50).

minutes per 1,4eekl..

7, Fenny Williams uses the,teleprinter machine to com-
.

municate,with_others via phone and is reasonably

proficient in the Use of the equipment..,!.

G-2-4



8. Penny Williams seems to be a very well adjusted.

eleven (11) year old girl who responded excel):

o
tionally well during direct examination and cross-

examination,

9. Penny Williams has been fitted yith hearing aids

for both ears, complains that wearing both aids

causes her to be "nervous" and frequently wears

only one of her two aids.
1

Pehny Williams is.a proficient speech reader.

(Confirmation of her lip reading--speach reading-
-.

ability found In testing requested by the

Hea ring Examiner. Penny was given the Utley Lip

Reading est by Patty Gailey and Susan Merril,

Jordan Stool District Audiologist, on March 141 4 .

1978. Results of this examination are entered into

the reco'r,4 by the Examiner, March 21, 1978. .Prior

agreement to furtAr examination for the benefit

of the re rd was secured from Counsel of Record

for both t e Petitioner and the Respondent on

March 10, 978.)

11. Testing of tip reading ability Was conducted on
. I

March 14, 1"78 using; the Utley Lip Reading test.

.She respond d correctly to 28 sentences gut of 31

when a voiceless presentation was made and to 29

out of 31 sentences when a voiced presentation was

Petiny demonstrated a 907. "Score foryoiceless

, G-2..5



presentation and 9470 score under voiced presen-

tation. L 'reading skill' for both presentations
0

was excel ent.

12. Penny Williams hearing loss, confirmed.by tests

administered February 28, 1978 and,March 14, 1978

- indicate a bilateral profound hearing loss through

1000 Hz and nb response at equipment limits for

2000 Hz through 8000 Hz. Penny is aware of speech

sounds, although not necessarily able to understand

spondee words, at 85 decibles unaided and at'35,

decibles when wearing a single aid--the left.

13. Social adjustment of the subject is excell.ent and

there was no evidence presented to suggest that the

subject had any serious emotional problems beyond

the normal frustrationi of children of the same

age and circumstance.

14.. Penny Williams has average to above average inter

ligence based on standardized tests for the deaf

and non-verbal portions of'Revised Wechler Scale'

of Intelligence for Children. Tests administered

,November 21, 1971. (Leiter International Performance

Scale, 1948 Revision) by M. A. Nielson, Ph.D.,

indicatelan I.Q. of 120. Tests administered March

14, 1978 by David C. Weight, Ph.D. (Leiter Inter-

national Performance Scale and Block Design Sub-

scale of the Revised Weschler Intelligence Scale-
.

G-2-6



".

for Children)- indicate an of 87 and 100.

respctively. (It should be noted that testing

conditions and circumstances frequently cause vari-

ation in I.Q, test.results.:. Observation of the

subject during the examination and Cross-examin-
.

atiqn strongly suggest that the results of the

test administered by M. A. Nielson, Ph.D. in '1971

more nearly reflect' Penny's intellectual ibility.)

1.

0.
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Findings of'Fact from Respondent's Witnes'ses,and Exhibits

The Examiner finds the following facts based on the

.testimony and exhibits preTented by'the Respondent:

1.. That the Jordan School District identified, assessed,

.and placed Penny Williams in the sixth grade of the

Terra Lindi,Elementary School and developed an

Ipdividual EducatiOn4.1 Progr.6 in accordance;with

Utah State Board bf Education, Rules and Regulations

for Programs for the Handicapped; Adopted July 1,

1974, (revised 12-19-75), the AmmendecrAnnual

'Program Plan for FY 1978 Under P.L. 94-142, Part

Education for All Handicapped Children Act, SubMitted

. July 7, -1977 to the Bureau of Education'for the

Handicapped, U.S. Office of Education, and specifi-

cally under Section 612 (4) and appropriate sub-

sections of P.L.94-142, A extension and amendment

of P.L. 93-380,'

' 2. That in the development of the Individual Educational

Plan for%Pnny Williams, alternatiVe placementsrvere

considered.
k

3. That Penny Williams is currently functioning above

the composite average of her grade level, and academic

:placemeit was bised,on ext,erisive teacher observations,

and standardized test data.

,4. That both:the .strengths and weaknes of the subject

were taken in6 consideration in the development of

the Individual EducationalProgram:

G-2-8
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5. That the subject, Penhy Williams, is function ng very

adequately socially,, emotionally, and in the aL as

of adaptive behavior.
e

6. That the subject, Penny Williams, has many`speech
a

problems related to her profound hearing_loss.

7. That tie speech therapy currentl b0.ng provided is

.
inadequate in relation to the speech problems

evident in the subject's speech.

That in the absence of.amplification (use of 'prol)erly

fitted hearing .ai'd(s) there is a high probability

that the petitioner, Penny Oilliaml,ohearing will

deteriorate over time.

. a
9. That suitable, proper or "appropriate" plac-ergent

was determined on.the basis Of standardized test
On.

data, 'extenestve teacher observation, achieVement
.

test data, and speech and audiometric test data.

10. That an'Individual Educational Program (IEP) was

0 developed and an Individual Implementation Progratr

(IIP)was.developed in behalf of,Petitioner, .Penny,

.:Williams.

11.. That the Jordan School District placed the Retitioner,

Penny William n a,regulir,classroom consistent,-

with the mandate in P,L. 94-142 of "least restric-

tive environment" consistent with the needs of the

1-
individual,

x`'12. That optional placement of the Petitioner, Penny

V
Williams,-in a more restrictive environmentthe

As

1 CI
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4

Murray School fot the Deaf--whei-e sign langUage

interpreters and sign langliage is used as. the

, principal. method of communication.was left with th
,

.parents. .

.I.

13.. That the parents refused this. option as suitable or

appropriate.

I

o t

sl

/

,

/
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, DECISION AND ORDER

The Hearing Examiner has reviewed the repr;:s submitted

in evidence and heard the testimony and statements of the

wiitnesses presented'by both the Petitioner and Respondent.

As a result of this examination he finds no evidence that

the Respondent', JORDAN SCHOOL DISTRICT: or the employees

thereof have acted in an arbitrary, capricious,-or discrim-

'inatory manner.

The principal finding of the, Hearing Examiner sustains

the declaration and plea of the Respondent, JORDAN SCHOOL

DISTRICT. Further, it is the Hearing Examiner's finding'

that a sign, language inserpreter for the Petitioner, PENNY

WILLIAMS, would tend to inhibit rather than enhance-her

ability to adapt to and function effectively within a

society of non-hearing impaired individuals at this dint

Rationale,

4 The:.rationale for this finding is based upon, but not

limited to, the, fact that profOundly herd of hearing 'indivi-

duals freqdently abandon thg use of amplification in the

absence of a motivation,to continue its use Providing a

sign language interpretejr for the "Petitioner, PENNY WILLIAMS,

at this, time would indeed remoye the motivation she hat

for using thewamplification made possible through her

hearing .aid(s). Further, eo abandon the 'consistent use

of amplification tre.dtes-the very high probability
Q

. .

# (substantiated by the testimony of Mr. Rex Sco t, VT, p.102)
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that the Petitioner's hearing would in all prc.ihabiliy

deteriorate over time, ol-eoer, evidence entered for

the benefit of the record at.the request of the Hearing

'Examiner, with .the concurrence of-Counsel of Record for
.

both parties, shows that the Petitioner'ssound awareness
islevel drops from 35 A (decibles) when aided by amplifica-

tion to 85 dB or greater 'n,the.absence of amplification.
i

Petitioner's potential ability to learn to discriminate

between and among, sounds, not only for better understanding
N. .

of speech but essential to'improvement of speech, in the
*

absence of consistent use of amplification is seriously

impaired.,

G1)ith the full realization that this is an impcirtant

period of Pe'titioner's life in terms of her, ability to

acquire academic knowledge and skills--an ability tirt has

not been seriously impaired according to the evidende and.

testimony presented during the hearing- -it is also .im-

portant period for Pearning sound discrimination as an

integral part of adeqvale speech and preservatibn of suci
residual hearing as'may be present.

It is the Hearing Examiner's finding that it is in the

Ptitioner's best interest_toontinue to function in the

"least restrictive environment" which in this case iso a

re,gular classroom.of non-hearing impaired peers and without

the assistance of a sign language interpreter.

The preponderance of the evidence sustains the conclu-

sion .that the Petitioner, PENNY WILLIAMS?is.in an appropriate,

G72-1.2
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suitable, and *per educational placement that is consis:

tent not only with her' academic needs but also her need to

continue to function effectively in a non-hepring impaired

society.

A secondary finding of the Hearing Examiner in this

matter is that the Respondent, JORDAN SCHOOL DISTRICT, is
(

in non-compliance,with the Rules and Regulations for
/
Pro-

grams for the Handicapped (Exhibit 15, Appendizc B, p.` 9) .

. .

The Rules and Regulations forprograms.for the'

'Handi,capped state:

C. When handicapped _services re provided
by itinerant teachers; the mi impm time it

syould be 1/2 hour per contact with pupil.,

Uncontested testimony (VT,`p. 39 and p. 79) indicates

that speech therapy is provided by the itinerant .Teech

teacheF trice weekly for twent`y (20) to twenty -five (25)

minutes rather than the prescribcd thirty (30) minutes .per

contact with the pupil. Further, the Hedring Examiner finds 'a

that the Respondent, JORDAN SCHOOL DISTRICT,is not, in

light of the multiple sound sqlls.titutionS, omissions, and

distortions in Petitioner's speeCh, providing suitable or

appropriate education and training inrithe area of sound

discrimination training and/or speech therapy.

Unfortunately, Petitioner's prayer in this ,Patter did

not.seek relief.from the non-compliance with the State

Board of EducationRules an& Regulations for Programs for

the Handicapped (op.cit.). It is, therefore, not' within the

purview of the Hearing Examiner to piovide such relief.

G -2 -13
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It is within the purview of-the Hearing Examiner, however,
,

to advise the State Superintendent of Py lie Instruction of

this non-compliance on the part of, the JORDAN SCHO'OL DISTRICT

and to strongly recommend that the State hoard of Utica-
,

tion provide relief through appropriate administrative

avenues avail4ble to them. Further, the Hearing Examiner

will recommend:

(1) That the JORDAN SCHOOL DISTRICT provide

4

compensatory time to the extent feasible;

(2) That the JORDAN SCHOOL DISTRICT increase

the frequency of speech therapy to not

less than three (3) days per week for a

minimum of 1/2 holar per contact with the

Petitioner;

(3) ' That the JORDAN SCHOOL DISTRICT amend the

Individual Education Program for Petitioner,

PENNY WILLIAMS, stating realistic long term

and short term goals as a basis for assess -

ing the effectiveness of the program offered.-"

,

By copy of this decision of the Hearing Examiner the

State Superintendent of Public Instruction shall be so

advised."

This decision and order shall be binding on all

parties to this hearing and'shall be implemented without

delay. -

Ss-
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Either party involved in this matter bay appeal this:,

decisionto. the State Board of Education for admini§tra7

.

tive, review. Either' party involved in 'this matter may '.

. ew

further.appeal...this decision to a"tourt, of appropriate

jurisdiction.

r

Date:

ti

,S.

4

O

*

ta
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Dona,' d- F. Kline, PED.
Hearing Examiner
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IA re: Case # 079-002 . FINDINGS OF FACT,' CONCLUSIONS

)' AND DECISION

This matter came on for open hearing on October 12, 1979.

Petitioner, , was noepresent, but was represented by

parents who-were assisted by David C. Heartman,\

Director of the Cerebral Palsy Center. Respondent Denver Public Schools

was represented by,Theodore.White, Director of Special Education.

Testimony and documentary evidence were received, additional documentary

evidence, as requested by the Hearing,Officer was received on October-17,

1979, and the Hearing Officer purs6Sret to assent of the.parties visited-,

Sabin Elementary School on 'October:2B, 1979. Based upon the testimohy

and documentary.eyidencexeceived and considered, and'the visitation,

the Hearing Officer hereby makes the following findings of facts, conclusions,

and deOsion.
4

JURISDICTION Alt ISSUES 4
Upon, stipulation of thelNarties, the Hearing Officer finds

. that he has proper jurisdiction over the subject matter and the parties

pursuantto Pbblic Law 93-380 as amended by Public Law 94-142, the

Colorado Rules For the Administration of the Handicapped Children's

Educational Act, and Section,504 Of the Rehabilitation Act of 1973.

G42-1

Oro4vv



a

r;

It has been stipulated that is a handicapped Child finder

the appropriate definitions in said laws. The issue for determination

is the appropriate placement of in a program of special

education. Respondent Denver Public Schools assiacts that its program

for mentally retarded and seriously handicapped at Sabin Elementary

School is a free appropriate public education which is provided at

.public expense under public supervision and direction without charge,

meets the standards of the 'state educational agency'and is provided

in conformity with an individualized education program which meets

the requirements of law Under Public Lae64-142. Petitioner

, asserts that the individual education program is unspecific,

that recreationHas not been programmed and that theeducational program

offered is not'in the leastrestrictive environment as required by law.

Each of these assertions-of the Petitioner shall be discussed by the

Hearing Officer.

FACTS

is a six-year-old, severely, mentally retarded,

hypotonic cerebral palsied hydrocephalic and visually impaired individual.

He attended the SEED program at Sewell Rehabilitation Center and enrgolled

in the United Cerebral Palsy Center in September of 1976. was

placed at Sabin Elementary School of the Denver Public SchoOXiii September

of 1978 and has continued there to this date.

In January of 1978, the'Denver Public Schools passed Resolution'

2010..which commenced a process'to expand direct services to those

handicapped individuals who were It being served by the Denver Public

Schools at the time. in February of 1978, the Denver Public Schools by

G-2-2



Resolution 2016 established a panel to advise the School Board concerning

. or
school -age children presently in comMbnity-centered board programs who

may be eligible for direct services within the public school system.

Parents with children below the age of five (5) were'apparently not_

included in Resolution 2016's application. In August.of 1978, Dr. James

O'Hara sent a letter to and erroneously advised

them that the process of educational staffings had begun and that

was to be included in that process. This letter was retracted

by a letter of August 25, 1978, acknowledging the error and advising

that was eligible to attend the public school

program starting. August 30, 1978,:and that should he continue to attend

the Cerebral Palsy Center School, there would ,be no financial support

given to that center from the Denver Public Schools. On October 17,

1978, wrqte to the public schools expressing a desire to

appeil the decision'concerning placement. Simultaneously, br. Mary E.

Franza, InstrUctional Consultantfor the Denver Public Schools, wrote to

Advising them of their right to appeal. Numerous

communications occurre0 thereafter, and several conferences were held

culminating in'a decision by the Board of Education on April 17, 1979,

approving the recommendation of the 2016 committee. Subsequent awl

to the State Department of Education was attempted by , and
9

the matter was finally referred back to an impartial bearing held on

October 12, 1979. Ttk Hearing Officer finds that although there existed

a one-year delay from the time of initial request by for

appeal and the time of impenpal hearing, the delay was not a willful

or malicious design of the Denver Public Schools. The delay was

occasioned by,change in policy and procedures attempting to implement

G-2-3
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ResolutiOn 2010 of the Denver.Board of Education to expand direct

services to those handicapped individuals not'being served.. The Hearing
3

Officer finds that the Denver Public Schools responded in timely fashion

to all communications from
, and that the frustration

of in affecting a timely appeal was considerable,

but unpreventable. All procedural defects which may have occurred were

waiv y at the imnsrtial hearing on October 12,

1979, and a decision on the merits was requested, by both parties. The

-Denver Public Schools is reminded of the timelines required by public 0

Law 94-142, and such a-delay as was occasioned in this case cannot again

occur.

45

D'I SCUSS ION

1. The individualized education program. (Hereafter termed IEP).

The Petitioner asserts that the IEP'is incomplete, and-by

reference refers the Hearing Officer to the Petitioner's Exhibits "3"

and "4" for comparison purposes. The Hearing Officer finds that a staffing

Occurred October 9, 1918, at which , and representatives

of the Denver Public Schools and United Cerebral Palsy Center were present.

An IEP containing proam recommendations, assessment summary, annual

goals and short-term objectives was dr'afted at that time. See Responde9t's
tr

Exhibits "AA", "BB", and "EE". A review of program occurred December 11,

1978, (Respondent's Exhibit "EE" and "FF") and a review of program occurred

March 19, 1979 (Respondent's Exhibit "BB" and "CC"-4. The-Hearing-Officer

finds that the IEP and subsequent reviews comply with the requirements of

'Section 121a. 346 of the Rules and Regulations proMulgated August 23, 1977,

by the Department of Health, Education and Welfare, Office of Education,

G-2-4 k



concerning Education of Handicapped Children and Implementation of Par?

B of the Education of the Handicapped Act, hereafter referred to as .the

Federal Rules and Regulations. Specifically, the.IEP includes a statement

of the child's present levels of educational performance, annual goals

including short-term instructional objectives, specific special education

and related services to be provided to the' child, the extent to which

the child will be able to participate in regular programs, projected

times for initiation of services and anticipated duration of the services,

and appropriate objective criteria and evaluation procedures and schedules

for determining at least an annual Easis whether the short-term
.

instructional objectives are being achieved. As will be noted hereafter,

the IEP is deficient in content in regard to the extent of participation

in regular education programs (least restrictive environment) and

recreation shall be considered later in the decision. The Hearing Officer

specifically finds that the burden of"proof.upon,the Denver Public

Schools has been met and that with the exception as. noted above, the

Petitioner's assertion in this regard is without merit.

2. Recreation.

The Hearing Off'cer finds that free appropriate public education

means special education and related services. Related services has been

defined in,the Federal Rules and Regulations in Section 121a. 13(a)

to be supportive services as are required to assist a handicapped child

to benefit from special education, and includes r s6

paragraph (9) of, said section, recreation is further defined to include

assessment of leisure function; therapeutic recreation services, recreation

programs in the schoOls and,community agencies and leisure education.

The Hearing Officer has received testimony from Mr. White that although .

G-2-5
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recreation has not been included in the IEP to date, the Denver-Public

Schools would consider recreation'tf appropriate. itostified

that shconsiderelfrecreation such as the water activities to e a form

of physical therapy. The Hearing Officer finds that the Denver Public

Schools have specifically considered the physical therapy needs

and have structured a pnegram to meet those needs ade uately.

From the evidence before him, the Hearing Officer cannot find that

°recreation is requiredmte,avist to benefit from the pecial

education program, and therefore, cannot find that the related s rvice

of recreation need be provided under the concept of "free approprfiate

public education."

3. Least restrictiVe environment.

1

The Denver Public Schools assertspthat h4 been

placed in the least restrictive environment by virtue of placement in

Sabin Elementary School, a school having-classes for both handicapped

and nonhandicapped for the Petitioner asserts

that least restrictive environment includes contact with nonhandicapped

children, field trips into the public sector, lunch with nonhandicapped

children, and in general, a greater opportunity to intermix with the

nonhandicapped population. The Federal Rules and Regulations in

Section 121a. 550 (h) state in part that each public agency shall insure:

(1) That to,the maximum extent appropriate, handicapped children,

including children in public or private institutions or other care

fac; ities, are educated with children who are not handicapped. It is

the finding of the Hearing Officer that the legal requirement of least ,

restrictive environment is not satisfied by merely placement of the

handicapped child in a school which alsb educates nonhandicapped children.

'-1t1



The environment referred t in th law necessitates aipecific

investigation'on *a case-by- aie basis as to whether or not the program

being provided establishes he req irement of maximum extent of contact
40"^

With childre Who are not ha dicap ed if appropriate. Respondent's.:

Exhibit "BB" which states fhlt least restrictive environment is "to be

rranged as ap ropriate" is not satisfactory in regarddetermined and

to the extent of participatio in regularedmption programs {least'
(

47,

restrictive environment) for / ''' -.,'Mr. White .testified that the
..?

.

''Denver Public Schools recognizes its obligation to have children learn

with'other children of thei es who are nonhandicapped and that in

fact, the junibr and senior h h school handicapped students have been
1

,

transferred from Sabin Elemen4 School to accomplish a greater interaction

i
with nonhandicapped children. Tfi classroom teacher, Rosemary Volpe,

testified that during the last tv o\(2) months, the only contact her class

a i

had with nonhandicapped children ccurred approximately once every two (2)

weeks during recess. Further, Msh Volpe testified that the. amount of

interaction with nonhandicapped ldren is determined by her'nd has not

v,

been a priority in consideration'of other learning activities. The Hearing

Officer observed that the physical plant 4 Sabin Elementary School

for the Handicapped is located in OileCArig of the school, and that the

children who are handicapped erfter and.exii betant of the architectural

accessibility at the end of that wing away from the classes for nonhandicapped.

,,-

The Hearing Officer specifically finds that some interaction with nonhandiCapped

1

students is-appropriate for and that is not being

educated in the, least restrictive environment Joy mere placement at Sabin

Elementary School.

G-2-7
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CONCLUSION AND DECISION

The Hearing Officer specifically determines that the IEP of

the Denver Pubic Schools for is sufficient at law and that

the lack of a recreation program is not an unlawful deficiency since it

is not required to meet the needs of the.1etitioner. The Heiring Officer

further concludes that the program of . does not meet the

requirement at law of least restrictive environment. In view of the

fact that Is presently placed at Sab.in Elementary SChool,

it is the decision of the Hearing Officer that the Denver Public Schools

develop a written program at Sabin Elementary School for which

would include regijlar interaction with nonhandicapped children either

at the schoolr4or in the community. In the event said program is not

developed within sixty (60) days of the date of this decision, the

Hear Officer specifically finds that the Denver Public Schools will

not have met the requirement of law pertaining to least restrictive

environment as contained in the Federal Rules and'Regulations. The '

specific nature of said program shall be left to the discrWon of thb

educators and may include activities such as regular interaction during
1

class time, recesv lunch, school assemblies, or other approprfate places.

DA14ED this )1 5r day .of /aeedn4Ar , 1979.

T

ay

Steven L. Zimme
Hearing Officer

G-2-8
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PAR; IrY ." Pre-Hearing Conference

...on A
.

tools f

of redunde

nference provides the, hearing officer with important

hearinglh a timely manner with a minimum amount
AN:

on ,introduced at the time of the hearing. Chapter

'RUle 16 of the Wyoming Code of Civil Procedures as

a part of the W Rules by reference: (See Appendix E.)

In conducting the pre'-hearing conference it is-important that the hearing

officer refrain.from discdssing the merits of the case. The hearing officer

should not offer advice to either party The pre-hearing conference must

be held in the presence of the principle parties concerned. Discussion-with.

either party separately could result in an ex parte (on,one 'part; on one

side) relationship.
7\

In conducting the _ pre-hearing\conference, the hearing officer

may want to have,a verbatim recording of the proceedings. In the absence

of.a verbatim-arecording,
/
the hearing officer must keep complete and accurate0

'notes in order to provide a record and to avoid any subsequent misunderstanding.

Immediately after the'pre-hearing conference, the hearing officer should

make the conference a tatter of record.by writing all parties concerned. In

following Rule 16 of the Wyoming Code of Civil Procedures the hearing officer

has the obligation to !bake an order (a written document) reciting the action

-taken at the conference. The hearing officer's order recites:

1. The amendmenti allowed to the'pleadings;

2. any agreemerits mad e by the partieg-as-to the matter
considered;

, .

3. the issues to be disposed of at the hearing which were not
disposed-Of by agreements or, admissions of the paRies
involved: ?

,Rule 16 states fuither:

and such order when entered (,Lar benefit of
the record) controls the subsequent course-of the

. action, unless modified at the trial (hearing)to
prevent manifest injustice.

G-3-1
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I
A

While. the time, place, and other physical arrangements for the

hearing should have been settTed.prior to the pre-hearing conference,

the hearing officer is well advised to restate these details..in the k

correspondenci to all parties concerned.

By the time a disagreement between the school and the parents

reaches the stage of a due ,process'hearing:the issues to be resolved

are usually bitterly contested. 'While this is not always the case,

r
the pre-hearing conference provides the hearing officer with a.much better,

understanding of the laroblem(s):' Frequently, the pre-hearing conference,

even though the merits of the case are not discusied, is the first time

issues hare been clearly drawn the "ground rules" set. This de-
.

lineation of the issue(s) and setting the ground rules may be enough to
el%

bring about a settlement between the parties involved.

A sample of a pre4earing order is found below. It should be noted

that this order was taken from another state'where the rules, of -civil pro-

'cedure had not been incorporated into the state's rules and regulations
1 "4

governing the services to be\provillto handicapped children in the schools.

It is, therefore, not as complete as one that would be drafted by a hearing ,

officer in Wyoming.

G-372
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HEARING:OFFICGR

Logan, Utah 84321

4.4

DI THE GRANITE SCHOOL DISTRICT

SALT LAKE, COUNTY,' STATE OF 'UTAH- 441

C"by and through his
30P; C

parents,
and Cownselof Record, MR. JOHN E.B.
MYERS

4 PETITIONERS

-vs-

GRANITE SCHOOL DISTRICT, Counsel of
Record, MR. BYRON FISHER

RESPONDENT

HEARING EXAMINER'S

PRE-HEARING'ORDER

On Wednesday, 29 April, 1981 Hearing Examiner held a pre - hearing conference

with counsel of record for Petitioner and Respondent. The letter froM C6uns 1

of Record for Petitioner, MR. JOHN E.B. MYERS, under the date of 24 April,

1.981 articulating the issues which he proposed for the forthcomidg hearing
;.44P°

on 74404, 1981, served as an agenda for 'the pre-hearing conference. A copy

of the letter containing Hearing Examiner's pencil notation made during the
4'

pre-hearing.conference will be entered for benefit of the record at the forth-
-

, 1 .

coming hearings

As.a result of the pre-hearing conference Hearing Examiner ruled that

the-following, issues, and no others, will, be heard at the hearing scheduled

for 7 May , 1981. The issues to be heard are:

1. Have circumstances surrounding the placement of subject

changed sufficjently to justify a modification

or change in Hearing Examiner's Decision and Order of 5 January,

1981?

G-3-3
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'Hearing Examiner's Pre-Hearing Or er

In Re:

Page 2 of 6 pages

2. Is the appropriate education'al"plaCemcnt of subject,

, a year round, twenty-four hop,- residential placemqnt?'

3. Would removal of .subject, from his authorized

temporary placement at the School be

o injuribus.to,him?

Hearing Examiner's rationale for dismikssal of issues proposed by
Petitioner's Counsel of Record under the Date of 24 April, 1981.

Itsue identified as 1 in document referenced above:

Respondent's Counsel of Record in= ^syted a willingness

4

to stipulate that subject, , was physically

present at th% ISchool on 24 March,
st

1981 when - Iserved their 94-142 cOthplaint

on the GraniteSchool Cistrict.

Issue identified as,2 in docum4ntreferenced'above:

.; Subject ';was and is at the

Itchool by prior agreement between

and the Granite School District. .present

educational placement was approved by Hearing Examiner

as a temporary placement pending the availability of

;'beds a9d space" at the !Treatment

and Education Center (See correspondence between

Joyce C. Barnes, Director of Special Education, and Hearing

4
Examiner under the dates of 28 January, 198140ind 4 FVruary,

1981, respectively. Both documents will be entered at exhibits

for benefit of the record baring Examiner at the forth-
.,

coming hearing.)

G-3-4
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Hearing Examiner's Pre-Hearing Order.
In Re:

Page 3 of 6 pages

Issue identified as 3'in document referenced above:

Subjecf's ". . .educational placement' within the meaning of

the Education for All Handicapped Children Act from and after

his first enrollment at School. " has a'

06.11

clearly established history and is tradeable in the verbatim.

transcript of the hearing held on 1S-16 December, 1980 and s'ub-
.. 9

sequent documents, all of which will be enteredfor benefit

of the record at the forthcoming hearing.

Issue identified as 4 in document referenced above:

Hearing ExamAer has ruled that this issue shall be heard

at,the forthcoming hearing.

Issue identified as 5 in document referenced above:

The question of wbetheror not the Granite School District

has a twenty-four hour residential placement that is appro-

priate to !needs is clearly evident in Hearing

Examiner's Decision and Order of 5Janwary, 1981 by ordering

placement at ,.or similar' residential facility.

If the question is intended to estabiiSh that a twenty-four

hour-residentpl facility is available andoperating under

the direct aegis or the Granite SChooi District the answer

is in the nevtive. However,%the Education for All Han0-

.capped Children Act and the rules andreguMtions promolgatd

, thereunder clearly.estaUlish that if the local education

agency 'does not have appropriate educational programs.and/or.

e 1

facilities availa it is obligated to contract for

amappropriate educational programs and reLatvi services in the

least restrictive environment. Respondent, Granite School

a. G-3-5
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, In Re:

. Page 4 of 6 Ages

District_, has made every'effort to carry out this mandate

and has established a clear and convincing history of this

effort in the case of subject, . (See Hearing

Examiner's Decision and Order of 5 Janua11t, 1981 and (!orres-

pondence between Granite School District and Hearing Examiner,

referenced.under Issue identified as 3 above.)

Issue identified as 6 in document referenced above':

See Hearing.Examiner's Decision and Order of 5 January,

1981 indicating that 5hould not be placed in a

closed institution. Hearing Examiner views the
cti

;School as more restrictive than or other residen-

tial facilities where the public schools are used for educa-

tional purposes.

Issue identified as 7 in document referenced above:

Hearing -Examiner views this issue as a repetition of issue 4.

Hearing Examiner has, therqore, combined issues 4 and 7 and ruled

that this issue shall be heard at the foahcoming-hearing.

Issue identified as 8 in document referenced above:

Hearing Examiner has instructed Counsel of Record for both

Petitioner and Respondent to issue Memoranda of Law regarding

this issue. There is no need to put on evidence or hear

testimony 'related to this issue since Hearing Examinkr has

previously ordered that subject, , shall be

placed in a twenty -four hour residential facility at no cost

to subject, or his parents. Memoranda of Law are now re-
,

quested in light of case law and rulings that have come down

from other Due Process Hearing's and Courts throughout the

country that should be helpful to Hearing Examiner in arriving

3-3-6
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.Hearing Examiner's Pre-Hearing Order

In Re:
Page 5 of 6 pages

at*a decision and order related to this issue set for hearing

on 7. May, 1981. Counsel for both Petitioner and Respondent

shall submit Memoranda of Law on this issue within ten (10)

working days subsequent to the forthcoming hearing.

Issue identified as.9 in document referenced above:

Hearing Examiner is of the opinion that due to the time

between subject's current placement at the

1
School and the original Decision and Order of 5

January 1981, the matter is worthy of consideration at

the forthcoming hearing.

Hearing Examiner enunciated at the pre-hearing conference that he had

no inclination to change or modify his order issued under the date of 5 January,

1981 without ample reason.' Furtherk, Hearing Examiner has determined that this

is not a new hearing. Rather, it is an extension of the hearing 'held 15'-16

December, 1981. When viewed as an extension, Hearing paminer is of the opinion

that Petitioner has assumed a substantial burden of proof and trust put on.evidence
0

and testimony tj establih-the need and justifcYtion for Hearing Examiner -

to amend, or otherwise change, his Decision and Orcier'of5 Janaury, 1981 which

was unanimously upheld by'a State level review panel thereby exhausting the

-administrative remedies available under .the Education for All Handicapped Chilcfren

'Act making it possible for Petitioner to carry the matter directly to a court

of appropriate jurisdiction. As noted in Hearing Examiner's response to Petiti'oner's

Motion for Disqualification on 23 April, 1981, "Hearing Exami'ner's agreement

to hear the_matter now 'Pending comes solely as a result of-Respondent's request

that a hearing be held thereby suggesting justification that new evidence and

new testimony a.re (now) appropriate."

It should be noted that Hearing Examiner will ensure entry for benefit

of the Record Petitioner's Motion for Disqualification as,well as Hearing Examiner's

Response. G-3-7 Ca
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In'Re:

:'. Rage 6 of 6 pagt4t

,

,

Hearing Examiner will also enter for benefit of the Record the verbatim
g.

transcript of the hearing held 15-16 D6cember, 1980 together with all evidentiary

materials contained thereinve-°°
A

4

%

I

ORDERED,this 30th Day of April, 1981

HEARING EXAMINER

ar
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ATNDIX a_4

CHALLENGES TO IMPARTIALITY, OF HEARING OFFICER



Challenges to Impartiality bf Hearina Officer

It is unlikely that a challenge of the hearing officer will be
made on the basis of his/her qualifications. Given the safeguards
in Wyoming's Administrattye Procedures Act, which is incorporated
in the Wyoming'State BoaFB of Education Rules and Regulations Govern-
in Pro rams and Services for Handicalled Children in W omin s School
Districts Wyoming Ru es an' the metlois used in the selection of
Hearing Officers.

The problem of impartiality may be another matter. Hearing -

officers have disqualified themselves on the basis of a personal friend-
ship with the district's special education director during college years.
Others have disqualified themselves because of their close working
relationships with another district in the same area of the state. Some
have disqualified themselves on the basis of their bias toward a school's
program. There are any number of reasons why a hearing officer might
elect to disqualify'him/herself.

4.

The Education for All Handicapped Children Act requires that
due process hearing officers must be impartial (20 1.S.C. & 1415;
34 CFR, part 300). If the due process hearing were a "court" procedure
rather than'an "quasi-legal" process designed to insure fullpartici-
patory decision making of the parent(s) of a handicapped child, the
Rules of Civil Procedure, State Supreme Court cases, or the Code of
Judicial Conduct might apply. However,'there'are no rules concerning
disqualification which pertain where the impartiality of a hearing
officer has been questioned.

While the Rules of Civil Procedure, State Supreme Court cases or
the Code of Judicial Conduct might provide some gaidance to a hearing'
officer called upon to make a decision regarding his/her impartiality,
honesty.and good judgment are the only guideline; that can be offered,
at the present time.

When a formal motion has been filed with a hearing officer seeking
his/her disqualification, it is important to remember that a response is
required and both the motion for disqualification and the hearing officer's .

response must be made a matter of record. .If a proposed hearing officer
elects not to hear the case at the outset and prior to the hearing itself,
there is nolissue. If a proposed hearing officer accepts the case and a
motion for disqualification is filed after that time, the hearing officer
'must insure a complete and accurate record of both the motion and his/her
-response to it.

A formal motion for disqualification of a hearing officer and the
hearing officer's response is found on the following pagu.

G-4 1
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b Se

John E.B. Myers

LEGAL CENTER FOR THE HANDICAPPED
Attorneysfar Petitioners
455 East 400 South, Suite 300
Salt Lake City, Utah 84111
Telephone: (801) 363-1347

4 IN 1HE GRANITE SCHOOL DISTRICT

SALT LAKE COUNTY, STATE OF UTAH

4

! and
ion behalf of M)TION FOR DISQUALIFICATION

their son, v OF HEARING OFFICER \

Petitioners,

vs

GRANITE SCHOOL DISTRICT,

Respondent..

COME NOW' the Petitioners, by and through their attorney undersigned/.

and move the Hearing Officer to disqualify himself .(par sitting as Hearing

Officer in the forthcoming due process hearing to be held on behalf of-the

Minor child, This motion is supported by, a ituarandtra of

Points and Authorities and by the affidavits of Dr,. land

Hrs.

DARED this \\ day of
, 1981.

Respectfully submitted,

LEGAL CENTER FOR THE HANUICAPPED

r
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John E.B. Myers
LEGAL CENTER FOR THE HANDICAPPED
Attorneys for Petitioners
455 East 400 South, Suite 300
Salt Lake City,,Utah' .84111
Telephone: (801) 3631347

IN THE SCHOOL DISTRICT

SALT LAKE COWIN, STATE OF UTAH

their son,
, on behalf of

, Petitioners, MEMORANDUM OF POINTS AND
AUTHORITIES

vs

SCHOOL DISTRICT,

Respondent.

During the month of December, 1980, a due process hearing on

behalf of the minor child,

District. The Hearing officer was

, was held in the Granite School

The heaqng was held

on December , 1980, and the Hearing Officer's decision was dated

January , 1981..

In the four months which have elapsed since the December, 1980
OD

hearing, a great deal has occurred. In particular, the parties have readied

an impass concerning the educational placement of
. Because that

impaSs could not be resolved informally, a due process hearing has been re-

quested by Dr. and Mrs.
. 'By letter dated April 3, 1981, '

, ..
,

,

District requested that serve as Hearing Officer for the
1

(
,forthcoming bearing.
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The United States has adopted Canon A the stand rd by 4

which to determing whether a feara1 judge should'disqualify heir self.
44

(28 U.S.C. §455:) In interleting t e federal rule the Tenth Circuit

Court of Appeals, the federal appeal court with jurisdiction over,

Utah, stated that

.01

28 U.S.C. §455 provides that a
judge should disqualify himself
in,,any proceeding in wiliCh his
impartiality "might reasonably
be questioned." Hence, appear-
ance of impartiality is virtually
as important as the fact of
impartiality: (Webbe v. McGhie
Land Title Co., 549 F.2d 1358,
1361 (10th Cir. 1977).

In Rice v. McKenzie, 581 F.2d1114, 1116 (4th Cir. 1978), the Court

stated that

The question is not whether the
judge is impartial in fact. It;

is simply whether another, not
-knowing whether or not the judge 4

is actually. impartial, might
reasonably question his imparti-
ality on the basis of all the
.circumstances . . .

there is a reasonable' factual.

basis for doubting the judge's
impartiality, he should disqualify
himself and let another judge
preside over the case._ (emphasis
is original.)

The f6regoing authorities provide amplesupport for Petitioners

Motion to Disqualify. While it may welly be thexase that is

in fact impartial and unbiased, his deep involvement in the former

due process hearing and the content of his Decision and Order raise at

least "a reasonable, factual basis for doubting the ,[Hearing Officer'si

impartiality." That being the case, he should disqualify himself.,
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1
While the rule may not be applicable in.the strict sense

of the word to present proceeding, it clearly it strates the policy

of the law in Utah. The affidavitt filed w the Motion For

Disqualification expressly state the belief that has'a

bias,against they personally and about the appropriate outcome

of the proceeding. That being so, it is appro iatefot him to

disqualify himself as the Hearing Officer.

Further support for this argument may be found in a Utah

Supreme Court case interpreting Rule 63. In Anderson v. Anderson,

368 P.2d 264, 265 (Utah 1962), the Court gated

If the rule means anything at all;
it means what is plainly stated to
the effect that the judge against .

whonr the affidavit of bias and
prejudice [is filed] thereafter
cannot proceed to hear the issue
himself, Our only'conclusion is
that any order of judgment based

on evidence thereafter taken by
him would be ineffective against
the affiant.

In sum, the policy of Utah law militates in favor of the

on that should,diNalify hiffiself,

The American Bar Association Cqde of Judicial Conduct governs

the cond6 t of judges throughout the United States. Cation 3,C. states:

(1) A jUdge shoU)d disqualify himself
in a, proceeding inwhich his imparti-
ality might reasonably be questioned,
including-but not liwited to instances
where:

(a)1,he has a personal bias or
-prejudice concerning a party,
or personal knowledge of '
disputed evidentiary facts
concerning the proceeding.
(emphasis add")

r-

G-4 - .5



At page 10.it is stated:

Continued residence in the home-
of his parents, Dr. and Mrs.

, would by detrimental to
providin6a freeappropriate
-education in the least restrictive
environment consistent with
subject's egOcational needs.

Based upon, -written Detision, Petitioners argue

that it would be impossible for him to be impartial when listening to

and evaluating their testimony, His express opinion that they have

"contributed significantly" to their son's handicap speaks plainly of

his opinions of br. and Mrs. . Whether his, opinion be correct or

. not is riot the issue. The important consideration is that he has come

to tertain conclusions which would I's a matter of course color his

d cision-makiffig if he'were to sit as Hearing Officer at \the forthComing
. . f

hearing.

The:Educatioh for All Handicapped Children Act required that

,

due process heaRng officers must be impartial. (20 U.S.C. §1415;

45 C.F.R. §§121a.506, 121a.507.) in the event a proposed hearing officer

is not impartial; voluntarydisqualification is in order. While there

are ho rules concerning disqualification which pertain specifically'to
R.

the instant case, principles evolved in the courts are instructive.

Ruld'63(b) of tAliptah Rules of Civil Procedure states:

f

Whenever a party to any action or
proceeding, eivilor 4rjminal, or
his attorney shall make and file
an affidavit that the judge before
whom such action or procdedingls
to be triedaor heard-has a bias'
or prejudice, either against such
party or his attorney or in favor
of any opposite party to the suit,
such judge shall proceed no further
therein, except to call in another
jUdge to hear and determine the°
matter..
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or a similar setting is. Since the issue of placement will lie

at the very heart of the414aring and since decided that,

issue at the prior hearing, it will not be possible for him to approach

the upcoming hearing with the neutrality required'of an impartial

Hearing Officer. Even if he were able to overcome his prior ()Pinions

and determinations to his personal satisfaction, his acting as Hearing

6.
Officer would carry with it at least the appeardnce'of partiality.

At the very least, his impartiality might reasonably be questioned.

B. The, Parties.

Without intending the least disrespect for

Petitioners suggest that he has formed certain opinions regarding

their parenting abilities and the home environment which they provide

for . These opinions are reflect in his Decision. At page 4 it

is stated:

Hearing Examiner finds that the
stressful relationship that exists
between parents and child has
contributed significantly to
subject's handicapping conditions;
Hearing Examiner also finds that
the lack of consistency in
discipline imposed, family "rules",
and'rigid standards and expectations-
on the part of the parents all
contribute to his present problems.

At page 5 it is stated:

Hearing.Examiner finds that con-
tinued confrontations in the

*' home environment will mitigate
against his becoming an indepen-
dent self-sustaining adult capable
of making socially acceptable
decisions. Further, Hearing
Examiner finds that a continuation
in his present home environment

will contribute to deterioration
of his academic progress.

G-4 - 7
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The issues for decision at the upcoming hearing have not

yet been clarified with finality. Suffice it to say, for purposes of

this argument, that'the hearing will not be a continuation or extension

of, the prior hearing. While much of the same ground will of necessity

be covered,many of the issues will be different. For example, new

evidence wA]l be adduced concerning 's clinical and academic

progress since the prior hearing. Further evidence will be presented

regarding the differences between School and other potential

educational placements. Importantly, Petitioners intend to put on

efidence which will explore some of the ground covered during the prior

hearing. This must be done, in order to 'reach a-proper decision concerning

's placement.'

In order for the Hearing OffiCeP at the forthcoming hearing

to render a fair and impartial decision, it is absolutely necessary that

he or she approach.the case without the burden of preconceived o'inions

,about the issues or the partfes. Petitiiners respectfully submit that

(proposed hearing officer) has such oPi4ions regarding both the issues

and the parties] (See attached affidavits.)

A. The Issues.

'Having listened to a great deal of,evide de relating to

issues which will be in some instances very similar identical to

those discussed at the upcoming hearini, it will not be possible for

to approach the evidence with an open anc6leutral mind.

This is no disparagement of his integrity, but rather an observation

of human nature. Having heard the evidence be'fore him, he reache0

a decision which he reduced to a written Decision and Order. He has

decided that is not an appropriate placement, and that

G-4-8
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ARTEC or a similarletting is. Since the issue of placement will lie

at the very heart of,the !raring and since decided that issue at

the prior hearing, itetill not be possible for him to approach the up6ming

hearing with the neutrality required of an impartial Hearing Officer. 'Even

if he were able-to overcome his prior opinions and determinations to his

personal satisfaction, his acting as Hearing Officer would carry with

it the appearance of partiality. At the very least, his impartiality

might reasonably be questioned.

B. The Parties

Without intending the least disrespect for , Petitioners

suggest that he has formed certain opinions regarding their parenting

abilities and the home enviornment which they provide for . These

opinions are reflected in his Decision. At page 4 it is stated:

.
.

Hearing Examiner fins that the stressful
relationship that exits between parents and
child has contributed significantly to-subject's

'hand apping condition, Hearing Examiner also
find that the lack of\consistency in discipline
imp sed, famtly "rules% and rigid standards
and expectations on the Rgrt of the parents
'all contribute to his present problems.

Atepage 5 it is stated:

Hearing ExaminerExaminer finds tha/ t continued confrontations
in the home environment will mitigate 'against his
becoming an independent self-sustaining adult
capable of making' socially.acceptable'decisions.

Further, Hearing Examiner findS that a 1ontinuation
in his present home environment will contribute
to deterioration of his academic progress.

At page 10 it is stated:

1
---

Continued residence in the home:of his parents,
would be detrimental to providing afree
appropriate education in the least restrictive
environment consistent with Subject's needs.
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Based on written Decision, Petitioners argue that

it would be impossible for him to be impartial when listening to and

evaluating their, testimony. His express opiniori that they have "con-

ilbuted significantly" to their son's handicap speaks plainly of his

opinions of
. Whether his opinion, be correct or not

is not the issue. The important consideration is. that he has come to

certain conclusions which would as a matter of course color his

decision-making if he were to sit ; s Hearing OfficeVat the forthcoming

hearing.

( The Education For All Handicapped Children Act-rgquires that

due process hearing officers must be impartial. (20 U.S.C. % 1435;
P

45 C.F. R. 121a.506, 121a.507.) Im the event a posed hea i g

officer is not impartial, voluntary disqualification is in order.

While there are:no riles concerning disqualification which pertain

specifically to the instant case, principles evolved in the couuts

are instructive.

Ru3e 63(b) of the Utah Rules of Civil Procedure state:

Whenever a party to any action or proceeding, civil or
criminal, or his attorney shall make and file an
affidavit that the judge before whom such action
or proceeding is to be tried or-heard ha's a bias or
prejudice, either against such party Orhis attorney
or in favor of any opposite party to the suit, such
judge shall proceed np further therein, except:to
call in another judge, to hear and determine the matter:

While the rule may not be applicable in the strict sense of the

word to the present proceeding, it clearly illustrates the policy of the

law in Utah. The affidavits filed along with the Motion For Disqualification

expressly state the belief that has a bias against the per-

konally and about the appropriate outcome of the proceeding. That being

so, it is appropriate for him to disqualify himself as the Hearing Officer.

...Further support for this argument may be found in a Utah Supreme Court

G-4-10
23,?

A



case interpreting Rule 63. In Anderson v. Anderson, 368 P.2d 264, 265

(Utah 1962), the Court stated

If the rule means anything at ,all, it means what
is plainly stated to the effect that the judge
against whom the affidavit of bias and prejudice
(is filed) thereafter cannot proceed to hear tote
issue himself. Our only conclusion is that any
order of judgment based on evidence thereafter
taken by him would be ineffective against the
affiant.

In'sum, the policy of Utih law militates in favor of the deter-

.mination that should disqualify himself.

The American Bar Association Code of Judicial Conduct governs thi

conduct of.judgeS th,toUghout the United States. Canon 3,C. states:

(1) A judge should disqualify himself in a proceeding
in which his impa iality might reasonably be questioned,
including but not limited to instances where:

(a) he has a personal bias or prejudice
concerning a party, or personal knowledge
of disputed evidentiary facts concerning
the proceeding. (emphasis added)

The United States has adopted Canon 3 as the standa'rcfby which

to deterniine whether a federal judge should disqualify himself. (28 U.S.C.

§455). In interpreting the federal rule, the Tenth Circuit'Court of - .

Appeals, the federal appeals court with jurisdiction over Utah, stated

. that

28 0.S4. §455 provides that a judge should dis-
.qualify-himself in any proceeding in which his
impartiality "might reasonably be questioned."
Hence, appearance of impartiality is virtually
as important as the fact of impartiality. (Webbe
v. McGhie Land Title Co., 549 F.2d 1358,
(10th Cir 1977).

In Rice v. McKenzie, 581 F.2d111'4,1116 (4th Cir. 1978), the Court stated

that

The question is not whether the judge is impartial
in fact. rt is simply whether another, not knowing
Whither or not the judge is actually impartial, might

reasonably question his impartiality an the basis

, G-4-11
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of all the circumstances.
. . .(I)f there is

a reasonable factual basis for doubting.the
judge's impartiality, he should disqualify
imself and let another judge preside over the case.

(emphasis in original.)

The-foregoing authorities provide ample support for Petitioners

Motion to Disqualify. While it may well be the case that is in

fact impartial and unbiased, his deep involvement in the former due process

1

hearing and the content of his Decision and Order raise at least

reasonable' factual basis for doubting the (Hearing Officer's) impartiality."-

That being the case he should disqualify himself.

DATED this day of , 198i.

Respectfully submitted,

LEGAL CENTER FOR THE HANDICAPPED

John E. B.Myers
Attorney for Petitioners
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this opinion upon. 's remarks at the December, 1980 hearing.

It is my opinion that is biased against the

and would not be ableto render an impartial' decision as to whether

School

or not my son should be placed at that school.

5. It is my opinion that has formed certain'

4

conclusions about my parenting abilities and about my involvement, if

any, in the etiology? of my son's handicap. I base this opinion upon the

written statements of in his Decision and Order dated January ,

1981. It is my opinion that is biased against me and that

that bias would render it impossible for him to evaluate my testimony

with impartiality.

Dated this day of April , 1981.'

4

Subscribed and sworn to before me this day of

April, 1981. 6

My comadasian,:expires:
%-

G-4-14
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MOTION FOR,DIS'QUALIFICATION

ANDREW FRANCE, by and through hs parents
Dr. and Mrs. - ,26, and Counsel of Con.Record,,gr. John, .B. Myers

PETITIONERS

SCHOOL DISTRICT, Mr.,Byron Fisher,
Counsel of Record

RESPONDENT

HEARING EXAMINER'S RESPONSE

Hearing Examiner in the above referenced matter has examined the motion by

Counsel for Petitioner to disqualify himself in the forthcoming hearing to be held

on behalf of the:minor child

Having again reviewed the verbatim transcript bf the hearing on behalfrtf,

held December , 1980, Hearing Examiner, finds, ample evidence

' in the testimony presented at hearing to justify the conclusions of facts,'deeision,

and order-rendered under the date of January 5, 1981.

Hearing Examiner also notes that not infrequently do parties aggrieved as

a reiult'of such hearing attribute the result to tke bias or prejudice of the Heating

Examiner. Further,"Mearing Examiner finds ample evidence and testimony to establish

that Dr. and Mrs.- placed subject,
-

and .subsequently in the.

A

, first in a foster home

School, of their own free will and vq3ition,

'recognizing a P. . .stressful relationship (did) exist between the parent.and child..."

The affidavits appended to CounSel's motion for disqualification of Hearing Examiner

are, therefore, totally unconvincing.

Further,;the,mOtion for disqualification argues; that, ". . . the hearing

ill.nbt be a continuation or extension ofthe prior hearing.!' At the same time,

. t is clear that the central issue is one of placement of subject,

G-4-15;231:3'



HEARING EXAMINER'S RESPONSE
Page 2

Hearing Examiner finds, therefore, no justification to put on evidence or

the taking of additional testimonPin order to reach a proper, decision concerning

placement. Hearing Examiner finds, however, that.new evidende and new

testimony may be appropriately received at the forthcoming hearing because of the

time,detween the original decision and order and the-date established for the forth-
.

coming'hearing. -To "try again the same issties would violate the legal principle

of res.judicata. The decision and order of JandrY , 1981 is binding on all

parties concerned. Additionally, the decision and order of January , 1981 was

'unanimously upheld by a State level review panel. Relief from the decision of

IsJanuary , 1981 may beqound in a court of appropriate jurisdiction Is provided

by P.L. 94-142. .

Any hearing regarding the placement of . must be based on new

*evidence and testimony and therefore can only be construed as an extension or con-

Xinuation. Hearing Examiner's agreement to hear the matter now pending comes solely

as a result of RESPONDENT'S requestthat a hearing be held thereby suggesting
';

fication that new evidence,and new testimony are appropriate.

Hearing examiner will call for a pre-hearing conference with Counsel for both

Petitioner and Respondent prior to the forthcoming hearing in order to clarify

all issued to be heard.

Motion for disqualification of hearing officer is hereby denied.

Dited this 23rd day of April, 1981

Hearing Officer
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WYOMING RULES OF CIVIL PROCEDURE

Chapter XI, Section 5(h)(9)'reads as follows:

(9) in the discretion of the State Board of Education or
its designee, and upon request of either parent or guardian or
local school district officials, a prehearing conference shall
be held pursuant to scope and procedure outlined in Rule 16

\I of the Wyoming Rules of Civil Procedure. However, in no event
... will such prehearing conference be held.later than five (5)
-days prior to the hearing. All refeiences in Rule 16 to the
"Court" shall be deemed to refer to the "State Board of Ed-
ucation or its designee.1' Further, all reference to the "Trial"
in Rule 16 shall be deemed to refer to "hearing."

Experienced due process hearing officers strongly recommend that a
.(4

pre-conference hearing be held. All parties (petitioner and/or,petitioner's

consel and respondent and/or respondent's counsel) should be prdsr. The
,,

purposes of the pre-hearing conference ars detaifed in Rule 16 of the

Wyomin \Code of Civil Procedures. *

Rule 16. Pretrial Procedure; Formulating Issues. (Note: Chapter XI;

§ 5(h)(9) of the Wyoming Rules referenc4above state th4 "Trial" in

Rule 16 shall be deemed to refer to "hearing".7d "Cdnre.shallbe deemed

to refer to the "State Board of Education or its 'designee". The words to

be substituted Rule 16 argluden te(quote material E-cr. .
i in l 6 ld ih d rial below an

.

. . 1 4

O.,
.

out in parentheses ( ).
. ,

V

Rule 16 would read -as follows:

Rule 16. Pretrial(prehearing) Procedureg;Formu1aing Issues.

. .
4

, As
In any action, the court (State Board of Education orits
designee) may in its discretion, and upon request of any
party shall, direct the attorneys for the parties` to appear
before it for a conference to consider '

. ,

(1) The simplification of the issues; . k
..- ..

4
(2) The necessity or desirability of amendments tbthe

pleadings; '.4.

(3) The possibility of obta iiiing admissions of fact and
1 of docilments which will avoid'tunnecessary proof;.

(4) The limitation of the number of expert witnesses;'
(5) The advisehilitY of a.prelimipary reference of

issues to a master for findings to be used as evidence
when the trial is to be by pry;..-''

(6) Such other matters as may,ap in the disposition of
4.action.

2H-1 . 3:a \ ;4
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The court (State Board of Education or its designee) shall make
an order which recites the action taken at the conference, the
amendments allowed to the pleadings, and the agreements made,
by the parties aso any of the matters considered, and which
limits the issues for trial to those not disposed,of by admission
or agreements of counsel; and such order when entered controls
the subsequent course of the action, unless modified at'the
trial (hearing) to prevent manifest injustice. The court (State
Board of Education or its designee in.its discret.on may establish
by rule a pre,-trial (pre - heating) calendar on which actions, may.
be placed for consideration 'as above provided and may either con-
fine the calendar to jury actions or to non-jury'actions or extend
it to all actions.

It should be noted here that references to jury actions appear to

apply to civil court procedures only. The State Board or its designee

(a qualified due processohearing officer selected'from a Rosier of qualified

hesriig officers maintained in the Office of the State Board of Education)
.

will hear all Of the matters to be considered at, the due process hearing.

It is also important to note that
44,all attempts to resolve the problem ,

must'first be made through mediation. Mediation of issues by the parties
,

most directly involved in the conflict, that is, parents, teacfiers, child'

I. -
stUdy.team, is the most acceptable solution For all concerned, Only after

4

resolution of thg problems at this level becomes impossible atiould the issues)

.0 be referred to third.party mediation or -to a due process hearing.
'-

:43 a
...6*
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JURISDICTION OF DUE PROCESS HEARING OFFICERS



JURISDICTION OF DUE PROCESS HEARING OFFICERS

Hearing officers always face the problems of knowing those issues

over which they have jurisdiction. Is it Within the jurisdiction of.a,

due process hearing officer to award damages? If in the-course of

conducting ,a-due process hearing he/she comes upon issues that have not

been specified in a petitioner's prayer, 'can he rule on these issues?

Can a due process hearing officer, use the?hearing as a platform to enable

a school district to accomplish some nee reform to benefit handicapped

children? Remembering that P.1, 94-142 is designed not only to guarantee

a free appropriate public education, nondiscriminatory evaluation,

procedural due process, and parental participatory decision making

but also as a vehicle for, the schools to ensure that handicapped students
O 1 ,

receive individualized educational programs and related services; what

;,1

-, are thelimits of the hearing officer?
. Id

,

,
%II -'

'

-....

!, Current law On the subject is found in the landmark precedent setting
1.i.t .0

.. c

sei such,as'PARC;,l'llills,4 and LeBanks v./Spears.3 Other litigation,

-

''' Ls 'y ,

hile li ited'ily the.Jatts inIplved in a particular. case, also shed some
$..i.

light on the Wiestior. of jurisdiction. Loughran v..Flanders (See at

3 EHLR 55n11 et,seq.)' held that alleged cause 'for monetary damages

would be contrary to both the history and. the purpose of the Education

for All Handicapped Children Act of 1975 and,its statutory predecessors.

One of thecAtadiOns of the Act inter alia is to provide parents/

guardians,of,a handicapped child the opportunity to participate in the
,

educat ional decision makinvprocess. A guarantee of this right of

participatory decision making regarding a JiandiCapped child is the impartial

due process hearing-whereby a parent/guardian maythallenge: (1) the

identification, (2) the evaluation, and /or (3) the placement of a

a

, I-1
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handicapped child (20 U.S.C.§1415).' Specifically, after &complaint
ti

regarding a child's identification, evaluation or placement is made, the

state must provide the parent /guardian with an impartial duepPocelss

'hearing on these issues (20 U.S.C.§1415(e)(2). This is a limited grint

of jurisdiction, however, since it authorizes review only of claims
4

alleging (1) errors in the identification, (2) errors in the evaluation,

(3) errors in the placement, (4) denial of the Act's numerous procedural

safeguards (20 U.S.C.§1415(e)(2); see also Stuart v. Nappi, F. Supp. 1235

D. Conn. 1978).

4,The legislative history o(P.L. 94-142 and its statutory predecessors

share a common trait; namely, ". . . each is devoid of'even the slightest

suggestion that Congress intended for it to.serve as a-vehicle through

which to initiate a private cause of action for damages" (Loughran v.

Flanders, see at EHLR 551:163).

Absent specific authority in a State's Annual Program Plan for

implementation of Part B of the Act or rules and regulations promolgated

under state statutes that grants a hearing officer jurisdiction beyond

that conveyed in 20 U.S=t'C.§1415 to rule on issues other than those noted

above would clearly breach the jurisdiction granted a due proc6ss hearing

officer.

If a hearing officer comes upon issues that have not been specified

in petitioner's prayer, to rule on'such issues is clearly beyond the

scope of the hearing and should be avoided.. Eveh though the school

administrator may privately desire assistance in solving a specific
4itor

problem, enabling him/her to-better-provide for the handicapped, a

decision on issues not specified in petitioner's prayer not only violates

his /her authority but in all probability will infringe upoli the prerogatives

of the school board.

L-2
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One method of resolving the use of the due process hearing as an

enabling procedure while at the same time protecting the integrity of

the hearing officer may be found in one cof the sample decisions in

21Appendix F. Reference is.made to a,case involving a deaf-blind child

who sought weekly transportation from his home to a state operated

residential school. While petitioner was concerned about transportation

without cost,to parents, the school's administratoras privately concerned

about theAafety of the transportation being provided on a contract

basis with a private operator. In this case petitioner's prayer was

granted basePon the evidence and testimony presented. The child's

IEP called for weekly visits to his home. The matter of safety of the

services provided on a contract basis was clearly brought out dulling

the course of the hearing. The hearing officer discussed this issue

in his findings but did not make a decision or issue an order on this issue.

Rather, he called it to the attention of the State Board of Education,

under whose aegis the school operated, and strongly suggested that the

`State Board of Education provide a remedy.

Hearing officers are admonished, however, to use this technique

I

with oautfon. It is a two-edged sword that should not be unsheathed by the

o

t
. inexperienced.

.

t:

1

While answers to the questions pro-prised at the beginning of this
..

1 discussion are provided above, the reader is reminded t=hat thcse questions4 1 b
, -

are only illustrative. There is no substitute for good judgment, experience,
, ..

and'an abundantexercise'of caution.

0-
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APPENDIX J

WYOMING EDUCATION CODE, 19'9 AS AMENDED

Duties of the Board of Trustees
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Wyoming Education 'Code, 1969 As Amended
'Duties of the Board of Trustees

4.4

(xiii) Consider every petition presented to the
board and subscribed by at least five (5) citizens-
of the school district and take some action on
such petition within thirty (30) days afte-r it is
received; provided, that no action shall be re-
quired if the precise question presented by the
petition has been considered and acted upon by
the board of trustees at any meeting held within
the current fiscal year; .(W.C. 21-3-110 § xiii)

Note: This section of the Wyoming Education Code has sometimes been
used by parents who feel that school personnel .have not given their

.point(s) of view due consideration in the identification, evaluation,
and_placement of handicapped children in programs that are suited to
-tile needs of the child(ren) and/or in the least restrictive environment.
Intervention by the Bdard of Trustees has sometimes brought.about
a solution to the disputed issue(s) without the need for due process
hearings.
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