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PRERACE

s

Having accepted appointment as an Impartial Due Process Hearing

Offiger, you will be responsible for many and various %rocedures
involved in ensuring that all par%ieslare provided a fair and 1npartia1
hearing. :

This responsibility requires that }ou understand completely the
procedures.necessary not only to conduct'the hearing but also to conduot
prehearing,-and posthearing activities. These threé phases are all
equally important to the successful performance.of your resbonsibi]ities

as an Impartial Due Process Hearing Officer. The hearing itself will

represent the central focus of the process, but it represents only
one phase of the activities for which you are respohsible. Equally

important are the prehearing. and posthearing activities. Settina the
o

tone or attitude that surrounds the/hearing procedure is also of, importance

if those involved are to feel that -they had a fair and impartial "hearing

&

on matters that are of considerab}e importanceAto them. Each hearing'

%,

for which you serve as hearing off1cer ghou]d bg\approached w1th a
ser1ousness and comm1ttment equal to the mean1ng thad the hearing will'
have for the part1es dnvolved, particularly Ene parents of a handicapped
child and other concegned persons., Your 1eadership wif] sSet the tone

—/ , . T AS
for a fair, impartial, timely and exped1t1pus proceeding.

-

8

The purpese of th1s tra1n1ng manual s to fac111tate your acqu1s1t1on
and understand1ng of the procedures necessany to be an effScient and
effect1ve hear1ng off1cer The manua] also contaﬁns bas1c reference

" documents that are 1mportant to your ro]e y’th0ut a ba%ic understand1ng

of the wyom1ng Ru]es and Regu]at1ons Govern1ng Programs and Serwices
\: .

Aw
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thorough]k\jnd eff1c1ent1yﬁ Where, procedures call fgr letters, telephone

* presented for your consideration and wuse. / ' * ’ -

- n D .

" for Handicapped!éiildrén; the onmiﬁg'State Board of Education Rules

and Regu]%tions/éoverning'Entitlements Under Sectfon 309(e) of the

wyom1ng Educat1én Code; Selected Statutes from the Wyoming Educat1on

Code of 1969 Ag Amended Perta1n1ng To The Educat1on Of Handtcapped

Children; the Education for A1l Handicapped Children Act of 1975

(P.L. 94-142)’and the Rules and Regulations (34 CFR 300.1-300.754)

bromu]gated‘fhereunder, your role as a Hearing Officer will not be )
- > Y
effective. You need -not know these documents so-well you can quote’ N

'Y

them without reference.” .You do need to know them well enough to use -
them wisely and efficiently. 4 ‘ . —
: L .
+ The procedures contained in this manual have been utilized in -

the past _by other Heérid@ Officers and have been found to be effective.

. Each prqcedure--indwcated as needed--is referenced to a detailed set

of actLv1t1es which you should emp]oy to accomplish the process

-

calls, writing of a decision, etc., formats and samples of these are
. °

St
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SPECIAL MESSAGE T0 USERS OF THIS NOTEBOOK
, it Ahtes

N

< 1

,;.x

" . sibstitute the enclosed pages for those currently in the Manual. Changes
will have been made;for 3§} other recipients of the Manual.
. " ’ - ¢ \
é:, ) L}(a,i ' ;!’
- /-%. * ‘ ¢
RN X ”
o’ A:‘ I ’ * 1 '
) ) A
R P
[S ‘,AL;\&,E‘”! 3
3 L. >
. ) Ty
o i , 9/28/8L -

At the time thf§ manual was being deve]opegggohsfderation was being

given to changing the procedures for the initiati

and conduct of a due

process hearing in Wyoming.

The proposed change would make the chief adm-

inistrative offtcer of the local schoo

1 district/agency the one who would

receive the written notice of re
Superintendent of Public Instruc

quest for a hearing rather thap the State

tion.

education agency would be responsible f

Under the proposed change the local
or en§uring the protedural isafeguards

\guaranteed under P. L. 94-142.

Local education agepcie

would be esponsible .

“ and Regulations governing Programs- and Services for Handicapped: Ch

‘ A]]'héers who. received the. Manual on or befG%e September 16, 1981 should

E, 8300.500 et seq of 34 CFR and the\wyoming State Board -of Educat gn Rules
dren in
Wyoming School Districts. (See Appendices B & C of the Manua .) The manual .
was written in anticipation of the proposed changes and conforms to Subpart 1

E, 8300.500 et seq. of 34 CFR. It al30 confofms to yxpm%ng Rules on all re-
spects except thgse references to the above referenced Wat;er.

for making sure that the .due process hearing was held.accprding toiSubpart

>

" DUE PROCESS HEARING OFFICERS MUST*USE CHAPTER XI, SECTION 5 OF THE
WYOMING RULES REGARDING THE INITIATION AND CONDUCT OF A DUE PROCESS HEARING
UNTIL CHANGED. ‘ ~ )

"

Users of;hgnual will nété vafia;ions oh pages 8, 14, 47, 52, and H-2.

!

' %\ : \‘P' © i
— - -




< ! -
N 5 ! ‘

. .
s
3
. . PR ’ ' o 1

. ' . b
. %) )
\
. .
. ' ' ‘ )
~ bl ‘ * ’
" ) . . - .
. » 14 ’ ) ¢ i ]
. . ‘ £ .
AN <
g - . ' ‘ i ’ ' /
- s - ' ‘
. .
.
’

>
— » .
) , N ;
. .
» - ‘J
: &~
. . - .- . . ‘
- ‘ :
) .
L] ' t
) A
. . ]
r
. . . - i y
i ’ -
. \ M N
. . N . .
- k '
’ D ‘
.
. .
. . ‘
. ) ( . o ! .
7 ! ) |
. ' I
: ' Y )
{ h '
*
- * ’
.
. °
z r )
B
~ \ . ’ ' ’
. .o “]
£ ’ ) \ ' )
. i ’
. . *
I'd ‘ . )
Ll ’ ‘

> .

Q ' ’ ' " |
ERIC ' : S |

»




CA ‘

. WABEE OF CONTENTS ~
, ¥

: . T

Preface . .

Chapter 1
) Cohs;1tut1ona1xand Leg1s1at1ve Background .

+ Chapter II°
Nhen May.A Hearing Be Initiated

v

thapter 11
Hearing Off1cer Dutwes “and Responsibilities

Chapter IV )
Preparing For The Hearing

N

Chapter v
Hear1ng Procedures

Chapter VI
: Decision

Appendices‘ (Append1ces are number. by }etter and
number. i.e., A-1, A-2, etc. )

Appendix A (G]ossary)
Appendix B (34 C. F. R., Part 300)

Appendix C ‘(Wyoming Rules and Reug]at1ons Gov g,
” Programs and Services for Hand1capg::\\\

Chi]dren in Wyoming School District

Appendix D (wyomJng SE]ected Statutes Perta1n1ng to
: Educatlon of the Handicapped) .

Appendix E (Writing the Decision) ~

_ Appendix F (Entitlements Under Sec. 309(e)-
: . " of the Nyom1ng Educatioh Code)

Append1x G (Hearing QOfficer Qua11f1cat1ons)
Appendix G-2 (‘Sample Decisions) ' e
Appendix G-3 (Pre-Hanihg Conference)

Append1x G-4 (Cha]]enges to Impart1a11ty of Hearing
‘ Officer) ) ‘

4

i.Appenqix H (Wyoming Rules of CiviT Procedure)
‘. o ,

P4

.
¥




ERIC

Aruitoxt provided by Eic:

JJable of Contents (Continued) . ©

-
- ! ’
) ., B ‘

. . . . . (
Appendix I (Jurisdiction of Due Process Hearing Qfficers) * 1-1

Appendix J (quming Education Code, 1969:As Amended--
..~ Duties of Board of Trustees--Selected Section) J-1

R .
N .

.
DO § A
. {
A2 . *
. .
’ A}
-
. .
L Y
. .
» ' 1
J
~
- [
i t
-
L] ~ ’
f
l) . ‘ .
N .
. ! ‘
]
F) 1
- -
N 1
13
. ' ' o
~ 8
. ¢ 4
’ >
oL ‘
h. - Y.
. N
> - -
-
. .
. - ’
- \
' ) & ®
»
-
% L ad ‘ L3
P . h
- . -
. .
o~ ‘ S
, A, .
: 3
A)
. J )
- .
‘ ~ o . ‘ g
’ /. * »
[




. . S v S {
= ~ N - ’
s y T
L ’ ’ '

CHAPTER 1 .~

X

N

. . . . . - )
s ¢ ‘

Constitutional and Legislative Background

1]
v S
@
\ h
AN
e
. ) L Y w
- \ ‘ *
/ - ~
R {
‘
LY
L ) -
1 ‘ :
B ' ’
\ .
<
L]
¢
+ T
. o) >




. . C, . ' -
¢ . Chapter 1 . #
CONSTETUTIONAL AND LEGISLATiVE BACKGROUND - \
" Constitutional Protections "L | e

- ~

. Through 1ong:standing tradition, the states have provided public
edu%ation for almost all children in the United States. But because
many hand1capped ch11dren ‘were 1eft outs1de trad1t1ona1 school patterns,

const1tut1ona1 guarantees of equal treatment and due process were brought

' Y

to bear by advocates of handicapped children.

¢
L}

., The F1fth Amendment (on due process) and the Fourteenth Amendment ;1

(on due process and equa] protect1on) have been cited as guarantee1ng

the rights of handicapped children to a public education. More recenfly,,

the Eighth Amendment has been cited as extending protection to handicapoed

' persons in .institutions, because without education, training and -

,

hab111tatﬁon, the Const1tut1ona1 right to be free from harm is v1o]ated

[Ha]derman V. Pennhurst C-A. No. 74 1345 (E.D. Pa. December 23, 1977)].

4 L]

’

FedéraT Case Law -

The basis for the current right—to-education cases may,be traced

[

to the 1andmark dec1s1on in Brown«v The Board of Educat1on in 1954.

In this dec1s1on, the U. S Supreme Court stated:

Today, educat1on is perhaps the most important_function
of state and local governments. Compulsory school
attendance laws and the great expenditures for education
both demonstrate our recognitjon of the 1mportance of . -
education to our democratic society. It is required in
the performance of.our most basic public responsibilities,
.even service in the armed forces. It is the very foundation
of good citizenship. Toda , 1t is a pr1nc1pa1 instrument
in awakening the child to cultural’ va]ues, jn preparing him
- . for later professional training, and in helping him to
adjust normally, to his environment. In these days, it is
. doubtful -that any child may reasonably be expected to
- succeed in 1ife if he is denied the opportunity of an
educat1on (345 u.S. 483, 493).

-~




A

The Brown Decision re]ated to pub11c $choo] segregat1on Qn the

-basis of race, but the fundamenta] positions qn the dec1s1on formed

-~

the bas1s of future arguments re]at1ng to education for hand1capped

. -

4

~ children. S o
b
The most usefyl concepts pertinent to the. bas1c/formu1at1on of
a right- to education argument emanate from the principles of equal
‘ protect1on and due process in the . S. Const1tut1on EquaJ protection

°

. »
relates 'to the 1dea that individuals: in similar Firéumstances must

receive similar treatment. .Due process relates to the ugilization .

of fair procedures in reaching. a decision.
3 ‘ < . ’

P

These two concepts are stated c]early in the 1an9mark cases
: 1
re]at1ng to the right to educat1on for handicapped ch11dren

Pennsy]van1a Assoc1at1on for Retarded Ch11dren4§PARC) V. Commonwea]th

of Pennsy]van1a{ 334 F. Supp. 1257 (E.D. Pa 197)) and Mills v.

Board of Educat1on of the D1str1ct'of Co]umb1a, 348 F. Supp. 866-

(D.. D.C. 1972) ’ : '
The PARC case was brought before the court by the parents of 14,

&

mentally rretarded ch11dren and_ alT other ch11dren s1m]1ar1y s1tuated
The court approved a st1puiat1on proV1d1ng that no mentally. retarded
child cou]d be reass1gned or initially ass1gned to either a spec1a1
* education c]ass or a regular educat1on,c1a;s or cou]d be exc]uded from a
public schoo] without a hearing before a heardng officer In add1t1on,
the court outlined a comprehens1ve, 23—step due process procedure to .be

ut1112ed in making any changes re]at1ng to a mentally” retarded ch11d s’

educat1ona1 status.

¢
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.\,\ * In the PARC decree, the court stated ‘that: ) ¢ ‘ .
. ¥ ' T - 2 mentally retarded/person can benefit at any ) :
N . point in his life and deve]opment from a program of

education. . .

o 'ﬁ“ - The court, beﬁieving in_the benefits of education, went on to
require the.state to 1ocatéi:eva1uaﬁe and reevaluate all school-aged
ch11dren who had been exc]uded from publig Schools Pub]ic schools
were requ1red to providé retarded ch11dren with a free, appropr1ate J:

Whereas the PARC dec1s1on spec1f1ca11y concerned menta]]y retarded

- . children, the ﬂlll§;dec1s1on extended the due process procedures ‘applied

| in PARC to all handic¢apped ch11dren The Mills case established two

basic safeguards app1y1ng to the pub11c educat1on of hand1capped children

}i?' ‘ "Fzrst, exc]us1on from a public school program could not take p]ace

.~ " unless suitable, a1terhat1ve educational services were provided, and

second, there must be a pr1or due process hear1ng and per1od1c review -
~J

-

hC]

Both the Mills and PARC ‘cases estab]ished an,increasingly'importantl
educational concept that has come to be termed "the least restrictive- .

environment." -The foundation of this concept{ as state]bin PARC,

*

~follows; : - : ' ’ '
. LR .

-

e . among the alternative programs of education and
tra1nlng required by statute to be available, ﬁacement
in a regu1ar public“school.¢]ass is preferab] '
p]acement in a special puhQ'%~school class, and p]acement
~ 1 in a spec1a1 public school class is preferable to place-
Lok ment in any other type of education and training (343 F.
5 SUPP ’ 307) 'Q ce

L.

4

Federa] Leg1s]at1on

-

React1ng to r1s1ng parental demands and to 1mproved educat1ona]

2

‘ " . techno]ogy demonstrated within the right to education 11t‘ivgation, ‘

0 ‘ S ) 1

éducation, preferably 1n a regu]ar c]assroom ’ s

.of the ch11d S educat1ona] status and prdgress . . T o

°
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Congress, in a‘nearly unanimous vote, enacted Public Law (PL) 94{452,

the Education for All Handicapped Chd]dren Act of 1975. Cong}esg

recodnizes that the education of all chi]dcen is a responsibility of‘
a%bngress a!so‘as§ented the federal

[

responsibi]ity‘of providing financial assistance to the states in order

state governments. Neverthe]ess,

to)provide additiona] funds for the education of handicapped children.
In return for these funds, PL 94-142 reduires each state to adopt ’
poTicies and procedures which'are cpnsistent with the Act and which- ¢
guarantee the r1ght¢to'educat1on for'sall hand1capped children. q
PL, 94- 142 expands the due process prod'dures that were seﬁ‘QUt
in the prior 11t1gat1on re]at1ng to the r1ght to educat1on and the
1n1t1a1 codification cdnta1ned in PL 93-380 (The Edutation Amendment;
of 1974).. That_éaw required the provision of notice to parents°and the

opportunity for an 1mna:z;il hear1ng prior to the: change of any educational

program for hand1capped dren. PL 94:&42 expands these ‘proyvisions

to include the right to counsel, the’rigﬁt to ekamine witnessey, the »<_

~

r1ght to a verbat1m record of the hearing, and the right to a yritten
&
decision within a spec1f1ed time period. PL~94r142 and the Office of
Education requlations implementing the law represent the most comprehensive
statement of due process perta1n1ng to hand1capped children to date. &
‘An associated piece of legislation, «the Rehabilitation Aot\:f 1973

(PL 93-112), conta®ns provisions within Section 504 that also imbact
on the education of "handicapped children. Essentially; Section 504
is a statehent of rights for the handicapped. It states: .

No otherwise quaTified-handicapped individual in the

United States as defined, shall, solely by reason of his

handicap, be excluded from participation in, be denied

the. benefits of, or be subjected to discrimination under

~ any program or activity receiving federal financial .
assistance.

L.

~
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|

The provisioqL of Section 504 apply to alleprograms receiving
federal ass%stancé, regardless of level: preschool, elementary,
secondary, postsa&ondary,xadult or vocational. The regulations
published’ to impfement thé&Act spec%fica]]y state that théy were developed '
to conform to th provisfons included in PARC, Mills, and PL 94-142.
0 Section 504 car%ies sanctions in that noncompliance can involve the loss
of all federal Ho]]ars,.whereas previous noncompliance with PL 94-142

endangered only the dollars allocated under that Act.

The ]egi7ﬁation noted above (PL 94-142 and Section 504,’PL 93-112)

is joined by still another piece of legislation, The De}elopmental]y
Disabled Assfstance and Bill of.Rights (42 U.S.C. [S858] 6001-6080). - ]
On April 20,,1981 the United-States Supreme Court, in a 11m1ted
decision w1qh potentially W1despread 1mp11cat1ons for 1nst1tu%4ona1
r1ghts, has;overru]ed the Third C1rcu1t and concluded there .s no
_mandatory 6£1ightion on-states who recgive funds under thefDeyelspmental
Disabilities Act to prov}de habilitation or treatment in the least
restr1ct1(g‘srv]ronmént [Penhurst v. Halderman,"49 USLW 4363 (U. S.

April 20, 1981)]. Many controversial.issues remain as a result of the’
Penhurst Case. One issue seems clear, however; namely, the legislation
failed to put the st$tes oﬁ sufficient notice that they would have to

.

provide appropriate habilitation in the least restrictive setting. In

4

order to create suchjan obligation Congress must do so explicitly,

.which it failed to do in this situation.

The Ppnhurst Case and many others are discussed albiet briefly

~

|
in the Mental Disgbilities Law Reporter. Case law, federal regulations,

OCR rulings and ‘othe) ters are found in the Education for thE*Handicappe&.

Law Regoft Readers'are encouraged to use these references for a better

1)

understanding oA lega] _issues as they re]ate to the decisions hear1ng officers

-~ .

must make.




. . ﬁ?cause PL 94—142,'_P.L.93—112 and the Developmentally Disabled
Assistaé%@f?&l} of Rights may be subject to changes in the years ahead,
due process heariég officers and qther parties involved in disputed cases
iﬁvo]ving the handicapped would do well to rely first on State Stagutes
and the Rq1e§ and Regulations promulgated the}eunqer. State s;atufes and

A . Bulsi‘gﬂg_Begulations deve]opeg Ey the Wyoming State Board of éducationt

shok1d a]wajs be used first, -They are the most appropriate for resolving

cases involwing handicapped children receiving services in this state.

-
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. ' s/ Chapter 2

. / . WHEN MAY A HEARING-BE INITIATEﬁ
i

~
v » - -

ﬁ Public Law 94-142--The Education for All Handjcappe& Children
‘\k"g Ag& of 1975--provides a number of assurances that handicapped children

| ' wf]] receive: (a) a free appropriate public education, (b) nOndiscriminatory
\ ﬁ 7ssessment, (c) and individualized-and app#%priate education, (d) prbvideg ]
CO tn the least restrictive environment,; (e) parent participatory decision .
K \ mak1ng regigp1ng the handicapped child's education and (f) numerous

oY )~z~~.'guaran‘ es of procedural due process. Section 504 .of the Rehabilitation

: . ns Governing Programs and Services. for HandicappeH
! . N
f . '3 Children in Wyoming School, Districts (here1naft‘er referred to as~Wyom1ng

Rules) and the Code of Federal Regu]at1ons (CFR) 34‘ Rart 300.1 through,

-

b 300. 754| prov1des the basis for procedures for’ Impart1a1 Due Process

nooT Hea'rmgs and specify the educational rights of handicapped chu‘c’}ren and
Yo, their parents . ’ . .

Both Nyommg Rules and CFR 34, § 300. spemfy circumstances

e — wherexn—erther parent.or public education.agency may initiate a due

process hear1ng. These c1rcumstanCe% are tied to the guarantees provided

" under P. \ 94-142 noted above. In brief, the law requires that within

45 days after a written request for an Impartial ﬁe Process Hearing

has beeh received a Hearing Officer must be appomted the- hear1ng held, )
-1
B

a decision reached and wr‘1tten by the Hearing Officer, and the decision

. sent to the parties involved. TFeither party disputes the findings and

-
4

]
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B
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-
4
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decision of fhe.Hea}ing Officer, an appeal from the decision may be

~-> made to the State Department of Education (assuming the State was not

one of the parties involved in the original hearing). If the appeal to-

the State is disputed by either party, an appeal may be méd@ to a court

-

-~

of appropriate jurisdiction.*

Under what circumstances may an Impartial Due Process Hé%ring be

initiated? The matrix below displays the four areas where disputes

may arise that could lead to a hearing.
o3 -

' . D

Parties A v _ . Public -
£ - Parent . Educational
- R ' . : Agen Cy -
' ‘ i . Refuses/ . Refuses/
Issues* ‘ Proposes | Disagrees . Propases Disagrees |

N

-

1. Identification !
© of the stufent . , -
as handicapped ) . °

—

2. Evaluation of o
the student "

Ll

3. Placement of
the -studant

4. Provision of W ‘
a free appro- - ~
priate public
education

*Public Law 94-142 provides for the.impartial dye process hearing.
- related to "notice" and "independent eva]uatio%" as well.

-

Examples of -circumstances where the two parties may differ follows:
1) A hearing might be held regarqing the identification of a child

. as handicapped, or failure to identify a child as handicapped.
* . by

This statement assumes a change from present procedures followed in Wyoming

[_*\///Af'where requests for a due process hearing go directly to the State Superintendent.
(See page iii for more detail.) ’

4
kY
- > -

n

. Tl" é




9. . 8
. . © 2. A hearing‘mli'ght be called by -tjhe parents when the school
; ; fails to evaluate, or is charged with.inadequately evaluating
o a child. , -
$ : - :'3) A hearing m%ghé bé cﬁﬁ]ed to determine if an appropfiape
N ' ) placement in a program was made available to the student.
-4) A hearing might be initjated if the parents want a public
’ school placement -for their child; or . < \Qj
5) Parents might initiate'a hearing on whether‘or not services
offered are in the least restrictive environment ‘needed to \
fmeegltheir child's needs; 6r ‘ ' R
' 6) A hearing might be called by the pgrents.to request that, the
1oca1‘§cpool pay for continued privat; placement of pheir
child, charging that the school is- unable Qr uﬁwi]]ing'to
‘ xva.ke available an‘appropriat'ef‘program'.
' - 7) Parents might initiate a heari:g claiming failure by the
school to provide all the NEEDED services IDENTIFIED to
E : enable a studeﬁfﬂgo reasonaQ]y benefit from specia) education:“'
85 A hearing might be‘called if a needegjservice identified to .
enable a student to benefit from special education is available

P \ ¢

to a student only at some cost to the phrents.\ T ’

"
o e

P . . : ' ! o
9) The school may initiate a hearing to gain consent to-evaluate
a student when the parent has refysed perﬁission.
10) A hearing might be called by the‘school to place a student in

special education;if the parent refuses qdnsént.

°

- The préceding list f; n?t é;haustive, bﬁt offers egzmpies - issues
that might arise throughiservices or lack Sf servikes in the ardas of
. i‘dentification, evaluatiop, p]acem;ent: a‘nd“the prov’ision,of af ee
\\ appropriate pub]ig edueationj ’
PP
"Q : '
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57 AN INTRODUCTION T
™

. 2 W -
- ’ N . J . ’9%, &;;ﬁ" < '
- An impartia] aé%fptess hearing is predicated upon an impasse:
. e o N N
Y

the parenfs of a han

;3 §bUTI£S ‘RE%prSIBILITfES AND' PROCEDURES R

Qped‘child and a public educational agency have
been unab]e to reso]ve a part1cu1ar issue or ser1es of issues regarding
the educational or related serv1ces to be prov1ded for a child. Either
the parents or tne'educatjonalkagency has iqitiated an impartia]°due

process hearjng.

-

Ny s < 24
Jurisdiction
Hearing officers face the prob]ems of knowing those issues over ™~

which they have jurisdiction’ Is it within the jurisdiction of a due !

.-, " process hearing off1cer to/award damages" If in the course of conduct1ng

- -,
. ~a due process hearing he/she comes upon issues that have not been

“ @ ¢ “

specified in -a.petitionef's pcayer, can he ru]e on these issues? Can

lﬁ “ a due process hearing offjcer usé the. hear1ng as a platform to enable

‘

a school d1str1ct to accompl1sh some needed r&form to benefit handicapped
X

l children? Remembering that P.L. 94-142 is designed not only to guarantee
| a free appropriate public.education, nondiscriminatory evaluation, N -
| X

. Procedural due process, and parental participatory decision making but | e

also as a.vehicle for the schools tovensure that handicapped\students

‘ ‘ -
receive individualized educétiona] programs and related services:fuhat ' “

are the limits of the hear1ng off1cer? — < -

?
Current law on the subJect is found ig the 1andmark precedent setting - o
3

v# cases such as PARC,1 M1]1s, 2 and LeBanks V. Spears Other litigation,
\

while limited by the facts 1nvo]ved in a part1cu1ar case, also shed some

.

- % 2223 ‘
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L1

’ . . ’ '1 $
‘ Jight on the question of jurisdiction. Loughran v. Flanders {See at *

3 EHLR Sj;:)ﬁ’l et seq.) held that alleged cause for monetary damages

would be ceftrary to both the history and the purpose of the Education

~ for A1l Handicapped phi]dreﬁ Act of 1975 and its statutory predecessors.
Gne of the funct1ons of the Act, among other th1ngs, is to provide
parents/guard1ans of a hand1capped chtld the opportun1ty to participate
in the educat1ona1 decision mak1ng process, A guarantee of this right
" of Part1cqpatory~dec1s1on making regarding a handicapped child is the
impartial due grocess heering whereby a parent/guardian may challenge:

< L4
(1) the identification, (2) .the evaluation, and/or (3) the placement of

a handica.ppeq. child (20 U:S.c. § 1415). Specifically, after a complaint

regarding a child's .irdenfification, evaluation or p]acenént is made,

the state ( d1recm or through a 1oca1 educatupn agency) must prov1de
. the parent/guardian w1th an 1mpart1a1 due process hearing or\ these

‘-

issues (20 U.S.C. § 1415(e)(2). This is a limited grant of Jur‘1sd.1ct1'on,
howev\er, since it authorizes review only of c]aims\a11eging (1) err6rs _
i the identif%cation,ﬁ (2) errors in th\eevaluatioa, (3) errors.in the
3 placement, (4) denial of the Act's numerous procedura] sefeguards ’
(20 U.S.C. § 1415 (€)(2); see.also Stuart v. Nappi, F. Supp. 1235
D. Conn. 1978).  ° . ¢ o
The legislative history of P.L.'94-142 ‘and its statutory precedessors
~ ~share a comnmdn trait; namely, " D each is devoid of even the slightest >
suggestivon thaf Congress intended for it to serve as "a vehicle through

\

— '..'h‘;ch—te—*‘m%{—“ra—te—a—~priva%e—eaus&-%—f -a\cwn —fen—'damages"« (Loughran v.~ .

Flanders, see at EHLR 551:163). _—
Absent specific authority in a State's Annual Program Plan for

o
,. implementation of Part B of the Act or rules and regulations promulgated

: {
H .
R a

o
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“or party quotes someone else (hearsay), the Hearing Officer should
~ X
not ‘objeét (un]ess the_ hearsay test1mony becomes Jengthy) however, -

the hearsay “would not be utilized so]e]y in reaching a dec1s1on If

the parties.are’ represented by counse], objections w111 probably be*

raised about hearsay, and the Hearing Officer should then rule on the '

Y
—

PN %
objection, Impartial due.process hearings are not seen as full-fledged

i legal hearings,. and the Impartia] Hearing 0ff1cer should not try to

v

decide 1ega1 questmons, but should keep the hearing centered on sthe

!

educa‘tmna] issue to be resolved by the hearin@

) ¢
The Timeframe . - ‘
\ ) t

The ‘timeline for, accomplighment of procedures associated with -

H

the hearing process is schematically represented on the following chart.
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*  (Approximate) b : .o )
* Timeline for An . i -
\ e yegeimpartial Due Process Hearing T "
w o N \
“* Days on B o . Lo %’"
T Request for. hearmg Conflitt jnot Evaluation . ‘
1€~—freceived by LEA" ;» & reso]vabie Placement - Fl}PE/LRE .
Superintendent at LEA 7/ nplacement .
| ‘ 7 '|Accuracy of Data ,
Request forwarded to , . : . <, ’
5< Schoo1/Agency/SEA L . .
Principle Admintstrator| - C, RSN
s, > ¢ {Superintendent) ’ “ e
.10 . N : o
— v - . '
—————eD IMediation option]
v / . . .
. .15 / NDisagree ’Adgree . ;
N . J / ‘ i .
. Hearing Officer named and |/ - . Timeli \
20 & notification of time and ,NOTE.' Timelines are approximiace
lace of heaning sent to - - and may change under appropriate
) ‘:n parties 9 Circumstances. Under Wyoming
T . * procedures currently in place’
: ot request for a due process hearing
30 Prenearing Conference is sent directly to State Supt.
cofiducted by DPHO .
‘ ~—’LJ of Schools. (See iii for more
Hearing conducted . ‘ detail.)
35 €~ by impartial ' ‘ . .
‘ Hearing Officer . '
40 - S - S )
- J
45 €Y Decision mailed to | ) B -. .
. all parties . / .
. © - , - ) . - '
. » - o L . v
- . <, 5, . 4
- , N . * T +
‘ P ‘ . v : LEA = Local Education Agency . ’
) 7 SEA = State Education Agency
‘ o FAPE = Free Appropriate Pubhc I
.- y RN Education - .
. ' "~ LRE = Least Restrictive .
/ . , - Environment . ’ <
N / _ . ¢ e
” \ )
| C
oy I 9. P - ,
' U 4




‘ Chapter 4 -
R PREPARING FOR THE HEARING
- Introduction ‘ ‘ ] {

o

The role of the Hearing Officer. is. approached in terms of an

. itemized, sequential 1list o%'responsibiiities. This section ﬁroviaes
an annotated checklist for ﬁée throughout the hearing p}ocess.
The basic content of a hearing emanates'frbm the principals of y
. equat treatment and due process. The hearing must be conducted with

fairness, and‘the individual presiding at such a hearing must be able

.; L .go diirggard personal phi]osophylénd:a11 prejud%cia] influence§ énd conduct
' // ~an uﬁbiaséd examination 6f the information (evidence) presented during
‘e " xf the hearing. ) i
) + When the parents or, the public agency request a hearing to resolve
‘ b fche‘se'problems\, a Hééri}ng Office.r is~anpointed by the Wyoming Depgrtmenfc
’;T . of Education or the']éca] éducation agenpy.*' ' ‘ ) .
s o The éequence of ‘correspondence and written communication which

‘transpires at the point of request for a hearing by a parent or public

- . agency follow. These are samples for your consideration. The resultant

13

end communications is the 1et£gr of appointment you will receivé from -

the responsible, administrative officer.
\ \ : '

3
L2 -

. $
*See current rules and regulations regarding the appointment of the
~ - Hearing Officer and the conduct of the hearing at the local level.

[

-

..‘ - ) . ‘ ) “ ’ - e
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Sample Format A:

o

PETITIONER'S WRITTEN REQUEST FOR IMPARTIAL DUE PROCESS HEARING

“a

-16- . . e

3

Name .
% Address
Telephone Number
3 ’ Date
Superintendent of Schools
School District

Address .

Dear .

The purpose of this letter is to request an impartial due process
hearing for _(name of child) ', born on (birth date) , and enrolled at
(name of school) . We are requesting this hearing in order to resolve

the issue of the (identification/evaluation/placement) of our child..

A

In order for us to prepare for this hearing, would you please provide

us with the following information:

‘@) the procedures to follow in order to examine and copy our child's
educational records, '

b) a list of the agencies where we can obtain free or low cost legal
assistance, and - g

c) a list of the individuals or agencies that will conduct an

independent educational evaluation. .
(Include the following section if.yoﬁ%have not have réceived written
notice regarding the métter'upder'dis ute from the,school district.).

In additioﬁ? we are requesting {.written explanation of the school
district's position on this matter and a list of rights we have under
the provisions of the Education for A1l Handicapped Children Act of 1975
(Public Law 94-142). . : S

Sincere]y,\

~cc: School Principaf

Attorney i o

(At your discretion, send a copy of this letter to individuals who have
a substantial jnterest in this dispute. For example, the loca} principal -

‘and ,anyone you have engaged to represent you, such as an attorney or a

parent advocdcy group.)
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e

Sample Format B

ACKNOWLEDGEMENT OF \RECEIPT OF REQUEST FOR A HEARING

e

Dear - (Parent) ‘

The School District received your request.for
an impartial due grocess hearing regarding your child's special education

needs on (date . s
' O

The purpose of thﬁs letter is to inform you of\ihe procedures which
will be followed, as well as.to inform you of your rights relative to
the impartial due pracess hearing. .

\

- An impartial due process hearing officer will be selected from amqgg
those whose names appear on a roster of qualified hearing officers. Thdse
e]igﬁb?@‘to serve as hearing officers have been specially trained
by the Intermountain Plains Regional Resource Center located in Logan,
Utah. You will be hearing from the due process hearing officer selected
in a few days reggrding the date, time and location of the hearing which-
will be reasonably copvenient for you.

In accordance with the requirements that a final decision be reached
not later than fgrth-five (45) days after the receipt by the district
of a request for a he?ring, the matter in question will be resolved

by (date) .

Since we share ydur interest in assuring that your child is receiving
an appropriate educatjpn, you have the option of mediation as a means
of resolving this issde prior to the hearing. This process must take
place within the forty-five (45) days and will not delay or interfere
with your right to a hearing and a decision by the above mentioned date. -
) ‘ . /
If you have any questions regarding this matter, please contact
(name of contact) of the school diStrict at /

{telephone number)

\

Sincerely yours,

N\
[

cc: State Director of Special Education
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. . Sample Format
. : : APPOINTMENT .OF HEARING OFFICER

N ' (To Parents and Principle Parties in°Distribt/Agency) b .

. ¢

.
-

Dear (Parents/Principle Parties in Districl)

This is to inform you that (name of Hedring Officer) , of
(address of Hearing Officer) , has been appointed as the Impartial
Hearing Officer in the _ (child's name) hearing. You will be
’ contacted by the Hearing Officer shortly to make arrangements for the
hearing. - : , ‘ , : v

L

-

If you have any Questions, please contact (ﬁ%me of school //,/ ’
contact identified in initial letter to parents). ) "

-

Sincerely yours,

' cc: file | . ' ﬂa
‘ Hearing Officer ‘

g

Note: If the Hearing Officer is.selected at the time of the initial
* Tletter to parents, his/her name should be included to avoid
the need for a second letter for the purpose of informing those
involved of who the Hearing.Officer is to be. )

-




v S 1
. i \ ;

. ' . PREHEARING ACTIVITIES OF THE HEARING OFFICER .
.. PREHEARING CONTACTS  * . T

The prehearing contacts wifth the parents of the child amd the *
- district or agency required prior to the‘heafing are presénted in this- ‘
section. The section is written in two major parfs:. contacts with
parents and contacts with the district and}or aéeﬁcy. Each.of tﬁésq ; )
sections are immediately followed by sample forms or example A - »
communications to be used in making these contacts. i .

rs

Telephone Contact with Parents .

Initial contact with the parents should be made *\td obtain information

relevant .to the hearing. Areas which should be covered &urfng this
contact will determine: 1) an available hearing dgté; ; o

‘ 2) "that the parents are informed of the process to request a time

-

extension, if necessary; 3) the need for an interpreter or any special ) !

Y

accommoaatjons; 4) if the cpild wil be.present/not préSent, if the -
hearin; will be open/closed; 5) if theyihave been §nfqrmed of their , .
qights; 6) if there are any constraints on 1ocatipn (ipform district/
_ agency if any exist)i 7) that the parents are aware that you will be
requiring, at the time of the hearing, a copy‘of the written,.evidence . ' a
that they afe de@e]opingt 8) that the parents are informed abéut the
disclosure requirement’éqd that tﬂe district/agency will be contacting

~the&-regarding the arraﬁgements; and 9) that they are informed about

the procedures to compel witnesses, if necessary.
\ 3




Sample Format D:

-

HEARING OFFICER'S TELEPHONE CONTACT

(Prehearing Information to Parents)

‘

Child's Name:
Parent’'s Name:
Telephone Number:

Schopl District™
School Representdtive
Telephone Number:

Date:. .
Spoke with:

The purpose of this contact is to elicit information required for
the hearing. You MUST NOT dfscuss any information pretaining to the
case, ‘

e

. This is (name) .- I have been appointed as Hearing Officer
in the matter concerning (name of-child) .

I am calling in order to obtain the vinformation I need to make the
arrangements for the hearing. Do you have a few minutes now to
answer my questions? (If not, establish another time to call.)

3

Procedural questions:” ~ -

an Qetérm;ﬁe available hearing date (cross-check with the district/
agency). .
b) Inform the parents of the process to\{gquest a time extension,
. if necessary. . .
c) Ascertain need for.an interpreter or any special accqmmodations.
- d) Ascertain if the chitd will be present/not present and if the
) hearing“will be open/closed.

’ e

Remind the parents that any evidence they plan to introduce must be disclosed
at least five schoqj days prior to the hearing. -

-+ @) Ascertain if they have been informed of ‘their rights.
f) - Determine any constraints on location. : .
g) Inform the parents -about "the disclosure requirement and that the -
district/agency will be contacting them regarding arrangements.
h) Inform thesparents about the procedure to witnesses;
if necessary, and where to"get free of inekpens ve counsel
if desired.




-qé’l N

i) Inform the parents if the district/agency will be represented '
by counsel. , ‘

s Jj) Does the (Jocation) create any problems for you as a
location for the hearing?

k) Is English the primary language in your home?

1) Did you request-information on where to obtain an independent
educational evaluation? ‘

4

4. 1 will send you a letter today which will summarize our discussion
with ajcopy to*the public agency. Thank you for your cooperation.

e} ]
Y

N .

- *

After completion of the te]ephohe call to- the parénts, the Hearing
Offic;; will need to prepare a letter to the parents éummariziég the
telephone conversation. Conténts of this written communication should
contain statements which;{ri) verify that all due procgss requirements L
Have been met; 2) indicate that proéedures for submission o% writtéﬁ
évidence and 1isting of witnesses was exp]ained; 3) verify the need

(pr Rack of need) for.an interpreter or tra%giagor; 4f verify whether

zhe hearing is to be opén or closed; 5) verify thaf the child will/will not
be present; and 6) establish égreement-as to the date, time and location

. of the hearing, and séate your ée]ephone numbér as the Hearing Officer.

u
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Sample Format E:

€

FOLLOWUP LETTER, PREHEARING' INFORMATION °

o ‘(bfrent),

=
Dear

-

]

. This letter will serve to summarize our telephone conversation
of _(date) ., regarding f?e arrangements for the hearing on th
matter of - (student's name . As I stated at the beginning of our
conversation, the purpose of our discussion was to obtain information
necessary to plan for the hearing. .

We discuised the introduction of/yritten evidence, and the
presentation of witnesses. =
- ]
Let me rqmind you again that any written information you plan to

“introduce musj be forwarded to me after full disclosure to the

(public agency's name§ within the mandatory five-day time limit.
Also, please‘complete the attached form listing the witnesses you intend
to present. (Sample Form F) .

In additipn, we agreed-that since Erglish is the primary language
of  the home, there will be no nged for an interpreter or translator.
Also, as we agreed, the hearing will be (open/closed) and that

_{child's name) will/will not be present.

Finally, we agreed to hold the hearing at (location) on
. ___(date) (time) . The school district has agreed to this’time and-
lTocation. The district will send a formal notice to you regarding ‘the .
time and location of the hearing. -

-

Thank youffor.your cooperation. If you need to contact me in
reference to the proceedings, you may do sa at. (telephone number)
from _ (hours)  to (hours) Non any weekday. Once agadén, I will
not be able to discuss the facts of this case with you, only the procedural
matters relating to the arrangements of the hearing.

* {

Sincere]y,

.
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. . Sample Format F: _
B ‘ INFORMQTION ON WITNESSES/ '
- s > /
Information on Witnesses o " Rert . '
. n N . (Ngrpe of Child)
" Please comptete the following information. -
e e PO AR o
. * Witnesses: \ ,
* NAME POSITIQN ADBRESS
X . .
a) - ‘
b) < \
R ) :
d ' * E)
@ ) - y
. e) R ; [} .
7
. ¢
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Te]ephone Contactr with Pub]lc Agency

’

At—th e~same~pe+nt—+n“t1me—that—eentaet—4s_made~ulth_the parents,

the Hearing 0ff1eer should coatact the involved public agency to discuss
the procedural infogmatioh-obtained from the parents and to‘give‘and .
secure furthérlénformation from the“agepcy in clarification of the
pre11m1nary arrangements for _the hear1ng The Hearing Officer should
d1scus§f 1) request1ng all pertinent information, i.e., parents names ,
address, telephone number; 2) deter@1ne available hear)ng dateg{Leross—

1 check with parents); 3) inform the district/agency agqyt the procedure
to request a time eitension, if necessary, and ascertain that the ‘
dis r1ct/agency w11¥vbe mak1ng arrangements for the fac111ty, 4) ascertain

that the d1str1ct/agency will.be providifg notice to the parents on the
date,

time and 1ocﬂt1on of the hearing; 5) inform the district/agency

tha oJ’wiT] be requiring at the time o% the heahing, a eopy of «the

xwr1tte “evidence that they are developing (d1sc]oSure) 6) inform the

. d1str1ct/agency about‘ the’ d1sc(gifi:/:7qU1rement and 7) inform the
district/agency about the procedurg™to compel witnesses, if necessary.
. . . »

€

o
-
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§amp1e Format G:

HEARING OFFiCER S TELEPHOQE CONTACT

El

‘ i . (to the Public Agency)

- Child's Name:
-Parent's Name:
Telephone Number:

School District: ., 7
School Representative:

Telephone Number: o Q//)
Date:

Spoke with: . ’ (}.

The purpose, of th1s contact is to elicit information required for the
hearing. You MUST NOT discuss any 1nformat1on perta1n1ng to the case.

1. This is (name)" . I have been appo1nted as Hgaring Officer in
the matter concgrning (name of child)

3

2. 1 am calling to ask a few questions in order to obtain information
I need to make the arrangements for the hearing. Do you have a few
minutes now to answer my questions? (If not, establish another time
to call.) “ r
N\ L3
3. Procedural questions; :
a) Request all pertinent 1nformat1on, i.e., parents names, address,
telephone number. .
k) Determine available hearing dates.
“§£) Inform the district/agency about the procegyre to request a
time extension, if necessary.
d) Ascertain that the district/agency will be making arrangements
for the facility.
€) Ascertain thaf the district/agency will be making arrangements
for a verbatim record of the hearing.*
f) Ascertain that the district/agency will be providing not1ce to
the parents on the date, time and Tocation pf the hearing. -
g) Inform the d1str1ct/agency that you wil] be requiring at the
time of the hearing, a copy of the written evidence that they are
developing. - P
h) Inform the district/agency about the disclosure requirement. -
i) Inform the d1str1ct/agency about .the procedure to compel witnesses/
" if necessary.
j) Inform the district as to whether the hearing will be open/c]osed
. and whether or not the child is to be present.

e

[ ]
*NOTE: Experience has: shown that a written verbat1m transcript is preferab]e
to an electronic record1ng A wr1tten verbatim transcript is a]so

more cost efficient in the event of ‘an appeal.

37 )




~
4

L3

Remind the agehcy that any evidence \g be introduced must be disclosed at
least five school days prior tfthe hearing.

-~

4. 1 will send you a letter today which wi]f summarize our discussion;
also a copy will be sent to the parents. Thank you for your cooperation.

Upon completion of the telephone conversation'with the public agency,
the telephone call should be documented by the preparation of a 1et£er to
the agepcy which summarizes the contents of the telephone conversation. i«
Contents should include: 1) procedures for submission of written ewidence
and list of witnesses; 2) verification of/need (pr Tack of need). for ¢
an ?hterpreter or translator; 30) verification onhether the hearing is
to be Spen or closed; 4) sharing of informa;ion as to the date, time and

location of the hearing; 5) verification of procedures for obtaining

a verbatim record oflthe hearing; and 6) your téﬁephone number as the

Hearing Officer. ‘ . ' .
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Sampte Format H: A
FOLLOWUP LETTER, PREHEARING INFORMATION

); (schooTdistrict)
)

This letter will serve to summarize our telephone conversation of -
(date) * regarding the arrangements for the hearing on the matter of
student's name) . "As I stated during our conversation, the
purpose of our discussion was to obtain information necessary .for the,
hearing. ' o - )

We discussed the introduction of written evidence and the presentation
of witnesses and agreed that written evidence and the attached list of
witnesses must be forwarded to me after full disclosure to the parents
within the mandatory five-day time limit.

In addition, we agreed that,'since'English is the primary language
of the home; there will be-no need for an interpreter or translator.
Also, the parents request that the hearing be (open/closed) }
N - i -
Finally, we agreed to hold the hearing at (1ocation) on
(date) (timg) . The parents have also agreed to this time and place. .

Thank you for your cooperation. If you need-to contact me in - .
reference. to the proceedingss you may do so at (telephone number) . -

"~ from (hours) to (hours) ~on any weekday. Onge again, I will
not be able to discuss the facts of this case with you, only the protedural
matters relating to the arrangements for the hearing.

;ﬂ . Sincerely,

»

( ¥

;

- N A

NOZIF ICATION-OF HEARING - . ’ 3

- / In order to ensure qotification: the Public Aqenéy°or District shouid

also send\written notice of the mdtuaf]x agreed upon hearipg date, location
" and timp to.the parents. 'The Director of Special Educagzon (and the Hqgring
- Officeri ;hould also be a copy recibient of this letter. Information is
aiso sent af this time whiéh indiééfes the "Ihpartiaf‘Dué\Process Rights*
of. the participant$ and a 1isting of "Free or Low Cost Legal Services"”

a

available to the participants.

P—a
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Sample, Format :

DATE, TIME AND LOCATION OF HEARING

-
™

g

Dear ;jparené) s ~ B
In complying with yodr request for an impartial due process hearing
regarding your child's educational needs, the hearing will be held on
(date) , at _ (time) , in  (location) . Attached you .
will fimd a copy of your hearing rights, as well as sources of free
legal service available to you. » . . .
If you have any questions on this mattef?'§;; may contact (name)
School Bistrigt at (telephorfe number) _

* Sincerely,

N .
b 3

of the

)

/ ~ L.
3 3 .
" Representative of Local District/Agency
.‘;r > <
cc: State Director of Special )
Edugation’ 2,
- Hearing Qfficer - s 1l
M
® — —
, \ : & )
. ‘\ i ! : -
T .
. Y < .
~ R B - } -
]
‘ z /
‘| {
e : -
@ ! >
o | - ,
J
~ " .
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Attachment to Sample Format I:
IMPARTIAL DUE PROCESS HEARING RIGHTS

{

-~Be accompanied and advised by counsel and by individuals with
special knowledge or training with respect to the problems of
handicapped children;

Any party to.a hearing has the right to:

.--Present evidence and confront, %;oss-examine, and compel the -
attendance of witnesses; - .

--Prohibit the introduction of any evidence at the hearing that
has not been disclosed to that panty at least five (5) days
before the hear1ng,
--Obtain a written or electronic verbatim record of the hearing;
--Obtain written findings of facts and decisions;
--Appeal the findings of thf:yearing to the State Board of Education.
+ Parents involvedin hearings have the additional right to: ‘

[

--Have the child who"is the subjegt of the hearing present;

--0pen thé hearing to the public; - _ ‘ .

--Be informed by the district of free or- 1ow cost 1ega1 and other
relevant services; .

. --Have hearings 1nvo]v1ng oral arguments held at a reasonably
convenient t1me andplace;

--Receive @ copy of the Hearing Officer's decision not later ‘than
forty-five (45) days after the rece1pt by the school district ‘of
the request for a hearing.

-
]
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_is unlikely. - _ — //<#‘
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Compelling Witnesses "l

“~
4 If it is determined by either party to the hearing that it will be
necesSarz to compel a witness or witnesses, the hearing officer or the
school/agency has the right to do this under Wyoming's Administrative
Procedures Act. This. act says, in part°
In a]] contested cases, depos1t1ons and discovery
relating thereto, the Agency or the Administrative \ ¢
Hearing Officer has the authority to administer
oaths and affirmations, subpoena witnesses and re-.
quire the production of any books, papers or other
documents relevant or material to the inquiry
(W.S. 9-4-107).. ]

If the hearing officer follows Chapter XI, & 5(h)(9) of the Wyomin
Rules and makes a preliminary reference of issues to a master for find%ngs

to be used as evidence when the hearing is held, the need to compel witnesses

e"‘"‘

/,—
Should it be necessary to compel a witness or w1tnesses the hear1ng g

officer who has any questions regarding the procedure should contact the

Office for Except1ona1 Children in the State Department of Educat1on " This . ™

off1ce has the services of the State Attorney Genera] qr other legal- counsel .

to ass1st If the hear1ng officer is a resident attorney in Wyoming, he/she
will be fam111ar w1th the law and the\process of serving a subpoena. And,
W.S. 9 4-107 provides the "Agency or Adm1nistrat1ve Hearing 0ff1cer" w1th the

author1ty to subpoena w1tnesses The hearing officer could, therefore ask

‘the shcool's/agency's attqrney for a551stance

If the hear1ng off1cer-e1ects to involve the Office for\Exceptianal Children

in the State Department of Education a telephone ca]] to th1s off1ce exp1a1n1ng

. the situation is the first step, The te1ephone ca]] should be fo]]owed with a

Jetter similar to.the one’below. % ) Co. .

- KY
“ N
- .
. IS
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Sample Format J:

-

SAMPLE LETTER.TO NOTIFY STATE DIRECTOR OF SPECIAL EDUCATION
'REGARDING WITNESSES TO BE COMPELLED

Dear

: As 1 told you during our telephone conversation of (time)
the Impartial Due Process Hearing for (child's name) is to be
held __ (date) - , _ (tfme) ,  (1ocation) :

It is necessary that. the fo]?BWing witness(es) be compelled to
insure their attendance: The right to compel witnesses is found in the
" Wyoming State Board of Education Rules and Regulations Governing Programs
and Services for Handicappéd Children in Wyoming School District,
Chapter XI, § 5(g)(8), and in 34 CFR § 300.508{(a)(2). Will you please
insure that a subpoena is secured and served to: )

(Name of Witness(es)) + (Address)

Thank you for your cooperation in this matter. As you know, the
date of the forthcoming hearing in behalf. of (child's name)
requires that you gdive this matter your earliest attention. Please let
me know if you have any difficulty in securing-or Serving the subpoena(s).
If"you couTd provide me with copies.of the subpoena(s), it would be

appreciated.

Sincerely _yours,

Hearing Officer
&

.
~

“*If a public educ#ti&h\agéncy initiates a request to compel a witness(es),
the Tocal school board attgrney should be asked to handle this matter.
J X .

|

|
g
v
.l
v
‘

?

(: .
v
o
4
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. Cbllectioﬁvof Pertinent and'Related Hearfng Information,-

The Hearing Officer will be prov1ded written mater1als concern1ng ‘

the hear1ng (e.q., student records, evaluation datg, etc.) prior to the

-

* hearing. The Hearing Officer may determine from.inspection of theSe‘

materials that he/she may wzﬁt to 1nvest1gate in more deta11 other ,

related mater1als, pert1nen

to the hearing, to obtain a fuller under-

= .

standing of all materials as these might relaté to and impact on the

~

1nformat1on base for the comprehens1ve conduction of the hearing.

Depend1ng on the nature of the hearing, the Hearing Officer may

“wish to con51der any one.or more of the items listed below for additiona]

information pertinent to the hearing.

Inspect1on of information submitted by both- part1es may Ynclude

the fol]ow;ng . . .

?

“ : . ’ ) —

*Parent release of information signed B} parent.

1

" *Consent forms for prep]acement evaluation siyred by parent Do

*Memorandum regard1ng change in 1dent1f1cat1on or eva1uat1on

-*Reports from educat1ona1 eva]uat1ons_1nc1ud1ng-standardizeditests.

. *Current Ind1v1dua11zed Educat1on Program (IEP) on the chi]d‘pr the

-

*Reports from cumulative ‘records and teacher evaluations of progress.
*Reports from medical, therapeutic, social service agencies or other
. -7 R ' .

welevant evatuations. : * .

o

proposed IEP.
*Summary of any pripr‘informal mediation conferences. - o~

’ |

o
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‘ ' If the Hearing Officer elects to investigate any or all of” the

above areas, he/she may ﬁént'qs utilize the "for your consideration":
] .( N
information which is presented. in the next seven (7) areas. '?or_each

of the seven areas, information is given to direct you in your
investigation.

s

-

>,/,4é~ Prior Notice~Requir;ment S v

+ The Hearing Officer should substantiate*hat the requirements of

prior written notice have been met in accordance with 34 CFR § 300.504

and Chapter XI, 35(a) of the Wyoming Rules (Appendix C) which provide:
Written potice . . . must be given to the. parents of a% -
handicapped child a reasonable time before the public
agency proposes to initiate or change the identification,
evaluation, or educational placement of the child or the
provision of a free appropriate public education to the
childs or refuses. to initiate or change the identification,
evaluation, or educational placement of the child or the °

‘ ' provision of a’ free appropriate public education to the

child (34 CFR § 300.504).

The contents of the notice, the rights of both parties, the rights

’

of parents, the requirements for nondiscriminatory assessmené, procedures

fon'appropriate placement, confidentiality of information, appointment

of surrogateparents (when required) special information (noticé of free

vor low-cost legal services),‘independent educational evaluation at public

expense, and other information may be found in 34 CFR § 300.504 et seq.,

(Appendix B) and/or Wyoming Ru]es;Chipter XI, § 5 et seq. (Appendix C).
In brief 34 CFR, Part 300.504 and Wyoming ‘Rules, Chapter XI, Section 5.

provide: ' o \
' Opportunity to examine records.
Right to an independent educational evaluation.

Prior notice. . A
. . Parental conse

o
181

hS

~
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( Rights of Both Parties
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., Right to an impartial due process hearing.

Appointment of an impartial Hearing Officer.
Ve h . '

Hearing rights.

b4

The right to be accompanied and adv1se¢ by counsel or by 1nd1v1duals
with special knowledge and/or traininy.

The fight to prohibit the introduction of evidence that has not been
disclosed at least five (5) days prior to the hearing.

The right to obtainta written or electrgnic verbatim record of the
hearing. "

The.rfght to obtain written findings.of fact and decisions.

Rights of Parents Only

The right to have the child who is the subject of the hearing present.

’

The right to open the hearing to the public.

The right to an administrative appea]

R . ra‘
The right to civil action.

. . i . . .
The right to timelines and convenience of hearing and review.

The right to determine the child's status during proceedihgs.
The right io'surrogate parent provisions.
* The right that the explanation also includes a description of:
The action proposed'or refused by the agency

An explanation of why the agency proposed or refused to take
action.

¥
-

’

A description of. any options the agency cohsidered and the
reasons why these options were rejected. ,
A description of each evaluation procedure, test, record or
report the agency used as a basis for its decision.
\ .
' A description of any other factors relative to the agency's
proposed action.

&
<

[
<

8
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‘ ) The right that the notice has been written.in a language understandable
» to the general public and provided in the parent's native language
. or other mode of communication used by the.parent, unless clearly not
co feasible. c

The right that if, the parent's native language or mode of communication
is not a written language, the public agency has provided for the
notice to be trapslated orally or by other means and has assured

that the parent understands the content of the notice and there is -
R written evidence to support this. T ) ' ‘

e ¢
.

Appropriate’Evaluation

The Hearing Officer should substantiate that the public agency has

-~

ensured that tests and other evaluation procedures: -

Were provided and administered in the child*s native language. .
. & . s
Have been validated for the purpqse for whicﬂ they are used. ' e
) ‘ e . c s
Were administered b} trained personnel. s - .

v

@

) Measﬁﬁe speeific %reas of educational need &nd are not merely ) . -
those designed to provide a single general, intelligence quotient. ~ )

‘ . Were selected¢ and administered to ieprgsent accurately aptitude
or achievement rather than the child's-impaired sensory,-manual or ~
speaking skills (except where the test is specifically designed to
measure those impairments)., . . *

°

Additiona]]y,_tﬁe public agency has ensured that:

o ¢ e A * ) M
+-No single procedure or instrument was used'Ls the sole requirement
- in determtning an educatd®hal program. : . .
The evaluation was made by a multidisciplihary team or group,
including at least one teacher -or specialist, with knowledge in the -
Vo suspected area of disability. | S . -
, The child was assessdd in all areas related, to the suspecteds . S
. disability including, when appropriate: . . .
Health ‘
. ‘e 's I .
Vision R e . t.
Hearing - T ‘ ' .
“ s < o v °
. Social and emotipnal status .
' General IntelMigence’ ' . - ,
. . )' - ¢
[ : . ) *
a7 L




: ‘ : Academic performance
A . Communicative status ' '
¢ Motér ability - &’ . '

\

Appropiriate Placement Procedures

The Hearing Officer should substantiate that in making a placement

- decision theepublic agency has: T g e . ‘
Based any decisions on information drawn from a variety of sources
-including aptitude and achievement tests, teacher recommendations,
2 : physical condition, social and cultural background, and adaptive

behavior. ; \\

Epsured that the source of any information' is documented and
considered. . S e ’ '

Ensured that the®*placement d®ision is made by a group of persons,
including persons knowledgeable about the child, the meaning of the
. evaluationadata, and the placement options.

&
°

v . '
., Ensured that the placement decision s made ih compliance with the
‘.o i ~__regulations on least restrictive environment (Wyoming Rules,"
v I, 83, and 34 CFR'300.550). 1In brief, these requirements .

‘2

are:
. . To ihe nfaximum extené-appropriate, handicapped chi]déen, '
: including ‘children in public or private institutidns or ,

. - other care facilities, are educated with childrén who are
not handicapped. , .. .

<

, : . . o
./ ¢ Special classess separate schooling, or other reémoval of -
*  handicapped children from-the regular educational
. . " environment occurs,only when the nature or severity of the
o, *handicap is such that education in regdlar classes with the - .
B ¥~ uge of supplementary*aids and Services cannot be.achieved
satisfactorily. ) R v .
‘ S S ~
A continuum of alternative placemehts exists and includés.
regular classes, special classes, special .schools, home )
. ‘instruction, instruction in hospitals and institutions, and
supplementary services such, as resqurce&rooms‘of itinerant
o instruction. : ' =

v

. ' Each aducational placement is‘deﬂbrmined'ai least arinually,
is based on the IEP, and is as.close td. the child's homie~as
s possible., _° o ’ :

e, .

®

. . - The continuum of services is avai]a‘ble’ to the extent necessar;)yv

+  to implement the IEP.. .

@
N . o - . ‘
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- The child is educated in the school which he would attend if
not handicapped upless the IEP requires otﬁq[ ar?angements.

In se]ect1ng the least restrictive environment, cons1derat1on
. is given to any potent1a11a harmful effects on the child or on
>~ the quality of services needed-(including consideration of
‘ whether or not the placement of a spec1f1c hadd1capped child
. - in a classroom may interfere with provision of instruction to
other children).

» ) . ’

Confident?a]ity of /Information

y , ?, -
The Hearing Officer should substantiate Lhat the fol]ow1ng confidentiality

Tes, Apge;;1x C have not been .
v .

requirements of P. L 94-142 and the Wyom1ng R

. vy

Right to a response from the publi¢ agency explaining and
interpreting the records. ' -

Rig obtain copies of the records, if failure to obtain

copies wduld -prevent inspection and review. (Fee$ may be
arged for copies of the records jif th1s does not prevent

access.)

-

B Right to have a representative igspect and review‘records.

The agency must maintain a record of agcess to records 1nc1ud1ng
the name, date and purpose access.was obtained.

The agency must, on request, prov1de parents with a 1ist of the
> types and location of educational records.

*

\ >

s

Appp1ntment of Surrogate Parents S .

The Hearing Officer sh0u1d substant1ate that the rights of the child

are protected 1nc1ud1ng, when necessary, the apRo1ntment of a surrogate

—

parent when no parent can be identified, the whereabouts of the parents

*

cannot be discovered, or the child is a ward of the State. (The Office

)

The agency ‘must permit -parents to inspedt and review any educational
records relating to their children which are collectedy maintained,
or used by the agen&y. The agency must comply with such a request
prior to-an IEP meeting or a hearing, and in no case more than
forty-five (45) days after the request.| The right to inspect
records includes: :

»

/

!
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of Educat1on has stated that, agenc1es are not allowed to appoint Surrogates

when parentggare uncooperat1Ve or nonresponsive. ).

Requiremept of Specijal Notice

The Hearing Officer shdu]d substantiate that‘the requirements of

[A—

special not1ce/bave been met: °
The pub11c agency must inform the parents of any free or low-cost
Tegal and other relevant services available in the area if the
parents request that information or if the. parents or the agency
$ initiates a hear1ng (419m1ng Rulés, Chap , 8 5(5)).

Although parent groups, such as the Natiohal Association for

Retarded Citizens“(NARC), and the Rssaciation for Children with Learning

@

Disabilities (ACLD) and other advocate éroups, are not generally thought
of as legal represéntat1ves, they often provide -legal service or referra]

and therefare, may be cons1dered a. "relevant service."

[ ' ¥

The Hearwng“Off1cer may request further’ 1nfqrmat1on from the parent

ng o e

or tie- pub agency be‘prov1ded him/her and the other party. lf further

P

infg at1on 15 requesé?d‘byathe Hear1ng Off1cer spec1f1c time extensions

of the forty f1ve 1?5) éay requfrement may bngranted 1n accordance with.
' Sect1on 300 5%2 a)’ of the Federal Registér and Chapter XI, § 5(11) of

=

- ".

the Wyom1ng Rules.

° .-
L .

~— _ An independent educational, evaluation at pubTic expense may be

requested by the Hearing-Officer in.accordance w1th Sect1on 300 503 (3)(d)
L

: of the Federa].Register -and Chapter/Xi § 52 of the Wyoming ‘Rules-.

v
-

.

-

nsoe e

-
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Chapter 5 * .

-

HEARING PROCEDURES

rd )

Ihe purpose of the hearing is to provide an open, orderly forum

for both parties to present their views, question witnesses, and discuss

thf evidencg.

It is the responsibility of the Hearing Officer to insure

that the proceedings serve such a purpose.

Sample Format K:

SAMPLE AGENDA

o 8 Dok

=

——-/-

Formal.Call to Order

.

Introduction Statement by Hearing Officer

A.

B.
C.
D.

Opening of Formal Testimony

A.

‘B»

C.

-

Closing Statements by Hearing Officer

A.
B.
C.

»

Meeting room of

Statement of open or closed hearing
Introduction of Hearing Officer
Introduction of participants for record
Purpose of the Hearing B

Opening statement .
Petitioner o ' :
Respondent . i
Presentation of written evidence and testimony ®
Petitioner
Respondent

iy

Decision date

Availability of verbatim record of hearing (

Procedures for appeal -~ Co
———t— R .

. ™ (date)
AjEime)

-

(address)

Al

»

‘,

-n
e

-
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© *NOTE: If the heéring>is closed, the Hearing Officer should ‘excuse

-
Call to Order
The Hearipg OFFicer should call the proceedings to order at the
appointed{time. At this time, the Hearing Officer should begin
" the recording of the hearing. ‘ \\\\
4 ) , “o" e
Openinggstaggme t by Hearing Officer °
| | o
) Sample Format|L:
I N SAMPLE OPENING STATEMENT ’
7 : T
IMPARTIAL HEARING OFFICER: The Impartial Due Process Hearing on behalf
of (student'siname) , by-and through his/her-__ '(parent(s) ,
guardian)  ,|is now convened at “(time) on (date) . The
hearing is beingjheld in the located at (address’) .
' . -k s . ~
‘The Impdrtial Hearing Officer presiding is: .)
The Petitioner i§ | , by and through Ris/her " -(parent(s) |, K
quardian)  s{who is/are represented by . The Petitioner
resides at ~. Counsel for the Petitioner is a resident
attorney with the firm of with officer located at
. t
The Respondent is the DISTRICT whose central office is ;
located at . S for the - (nafne of
District/County)-  will represent the Respondent in this matter. He/she
is accompanied By Counsel of Record, ! » who is with the fimm
: .

of 1qpated at. . |
The written request .for this hearing, submitted in writing by (name of -
parent(s,), guandian on ° (date) , pursuant to Section 504 of the.
Rehabilitatign/Act of 1973 (Public Law 94-142) and Wyoming State Board

of EducationiRlles and Regulations Governing Programs and Services for
Handicapped GAildren in Wyoming School-Districts, indicated that he/she/they |
was/were inftjating a formal request for a.fair and impartial hearing -
before an impartial Hearing  Officer.’ : ,

“both the parents and the school district to meet before an impartial
Hearing Officer! to resolve‘differences which could not ‘be resolwed by

Phe punpose~of%:his impartial hearing is to provide ar opportunity For
informal cogference pursuant to Public Law.94-142 and Wyoming State-Band'

of EducationRules. It is noted for the record that this heqring is
(open/closec as requested by _ (parent(s), guardian) /4*

~t -

/ everyone except the principle parties idvolved in the hearing . T
at this time. A1l witnesses should be &sked to wait outside -
the hearing room until called to testify. ) . .

3

& ¥
~, 02
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As Hearing Officer in this matter, it is my responsibility to: Yoo«
- 1. Conduct this hearing in an orderly manner.

2. Provide an opportunity for full presentation of testimony ,
and evidence from both sides. :

3. Arrive at a decision based on the ,testimony and evidence
presented during the hearing.

.

'It should .be noted for the record that this is not a court of law and

matters involving techhical points of law are not germane. This s an
inappropriate forum for such matters. -

S ¢,
It is germane and appropriate, however, that this hearing assures both
the parents and the school district are given a full opportunity to
present the reasons for their respective actions based solely on the
evidence and testimony presented during the course of this hearing,
and that this hearing results in an educational decision.

To assure that both parties involved in this hearing have a full

opportunity to present their evidence and testimony regarding this

matter, all comments will be directed to the Hearing Officer. Only .

the parties involved and the witnesses will be recognized by the Hearing

Qfficer. There will be no comments from observers to these proceedings.
L

After I have asked the Pefitioner, , a number of questiors

,that must be entered into the record, the hearing will proceed as follows:

1. Eachyide (the(Respondent or his/her- representafive, and —
the itioner) or his/her representative) will be givena
an opportunity to make a brief openi%g statement.. The
pose of “this statementis to specify the reasons for
uesting ‘this hearing and to.indicate what the Respondent
the Petjtioner expect as an outcome of the heartng. No
evidence or testimony regarding the matter will be accepted
during these opening statements. There will be-no discussion-
of these opening remarks. .
2. Following the opening statements, the Petitioner will be asked .
to present his/her witneSses and evidence. ‘There will be an
opportunity for examination, cross-examination,.and re-examination
. of each witness. “Witnesses will be called in the order requested
by the' Petitioner and'the Respondent. )

3. .Tﬁe Hearing Officer establishes jurisdiction by:

a.-~determining that the child is handicapped according
to the State Rules and Regulations; and «-
h. geterminihg that the Hearing relates to the matters
et out in Wyoming laws and P.L. 94-142 (see also
Appendix E re: Jurisdiction of the Due Process Hearing
. Officeg). =
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NOTE: The Hearing Officer, if he/she has had access to all materials

prior to the hearing. If so, statements to that effect would
be read into the record and/or both Petitioner and Respondént
may be asked to stipulate that the issue(s) are within the
jurisdiction of the Hear1ng 0ff1ter .

4. The Hearing Officer should plan to call ten-minute recesses -
as needed. If a tape raecorder is used, jt should be within -
view of the Hearing Officer “in order to determine.easily when
tapes need to be changed. The Hearing Officer should stop
the procéedings when it is necessary to change tapes or to
acqommodate the stenographer's needs in any other way.

NOTE: As has been noted earlier, the use of a court’reporter or certified
stenagrapher has been found to.be more efficient, and in the
event of an appeal, the'use of a court reporter or certified
stenagrapher is more cost effective than the use of an electronic
reconding. Some hearing officers prefer to arrange for the court

> pr1or to the hearing, should have .determined these matters ‘

N reponter or stenographer and to pay for them directly im order -
’ to minimize any possible charges that the verbatim transcript
. is 11accurate or incomplete. i
Opening of ﬁorma] Testimony ’
‘ I '
1. Format . -

At this time, the Hearing Officer br1ef1y reviews the format
to |be fo]]owed the proceduré to be utilized in presenting
evijdence and testimony, and the respons1b1ﬁ1ty of the Hearing .
Officér to elitit further information, if necessary., A1l
.statements made during the hear1ng should be addressed to the
Hearing Officer. This will serve to d1sc0urage discussion.
betwéen the participants. (Arf obvious except1on would be
dqlcuss1ons‘between parties and their own counsel or expert.)
Th

- -

o' format outline, is:

- .

& Opening.statements (respondent and petitioner);

b.. Presentation of evidence and test1mony,
1) introduction -
- _2) examination % s .
L // 3)" cross-examination - : -
4) re-examination " o= W
/| 5) questiops frufmthearing officer;
" c., Closing statemenwby both parties; and ‘

. ~d. Final remark§ by Hear1ng Officer.
’ R \ . ®

2.. Opeming statemenfs 0

will not be d1scussed

+

» 7 The Hearing Officer rem1nds the pan}1es that open1ng statements

>
LI

Mo
L

-
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If witnesses are to be “swornain," the following phrase administered
by the Hearing Officer or the Court Reporter (if & court reporter is
used, it is preferable that he/she swear in witnesses) should suffice.
Ask. witness to raise his/her right hand and resgond to the question:
"Do you'affirm that your sfatements will be accurate to the best of
-your knowledge?" or "Do you swear that the testimony you are about

to give is the truth and the whole truth, so help'yol God?"

. .
The Hearing Officer asks for opening statements from each party
to summarize the issues as they see them and to specify what
each anticipates as an outcome of the hearing. ;

a. Petitioner

b. *Respondent

3. ‘Presentation of evidence and Witqgsses

4 .
4. Testiﬂsﬁ& by witnesses:

a. The party who originates the hearing (petitioner)
should present witnesses first. ) . .
b. As each witness is summoned, the Hearing Officer -
indicates where ‘the witness is to sit (close to recorder
or reporter) and requests that the witness state:

1) name,

2) address, .

3) position, - < -

4) .relationship to child, and . .
- '5) reason for appearance. . -

" ¢. Hearing Officer'may question witness regarding his/her
credential because testimony will-be used by Hearing
Officer on findings of fact. i

d. The Hearing Officer requésts the petitioner to proceed

S ‘with the eliciting of testimony from the witness. .

e. At the completion of petitioner questioning, the Hearing
Officer asks if the respondent wishes to question °
(cross-examine) the witness. ‘

f. If the respondent does question the witness, the
petitioner must be asked if he/she has further questfons
for the witness (this re-examination may be done to -
clarify any information brought out in cross-examination).

g. Following the re-examipation, the Hearing Officer may ’

" ask the‘witness any questionsshe/she feels are necessary.

h. The Hearing Officer asks if there will be further need
of the witness; if so, the witnes$ is asked to remain
to be called at a later time.

i. Otherwise, the Hearing Officer thanks the witness for
the testimony and dismisses the witness. - .

5. Questioning witnesses

a. Only the party, the party's spokesperéon, or the
Hearing Officer may question witnesses.

v . -
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b. Counsel -appearing at the hearing to represent a
witness may only advise his/her client and may not
¢ question witnesses. -
q.' At any time the Hearing Officer may interrupt the
i proceedings to stop unnecessarily hostile or irreleyant
L. pursuits in the questioning.
“d. At his/her discretion, the Hearing Officer may determine
if.questions or statements from others at the hearing

should be permitted,

Special Considerations

1. Objections: - The Hearing Officer should note any objections
raised during the proceedings, and his/her rulings on them.
(For example, if certain evidence were not admitted, it wogld ~
not be reflected in the decision. The refusal to allow the
evidence in the hearing should be noted in ‘theufinal decision,
however, so that if the Hearing Officer were in error, that
could be argued on aepea].) -

°
.

»
RY

Sample Format M:

OBJECTIONS RAISED IN HEARING

- L4

Content ofOObjection
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e to appear:*

Parent or public agency representative: If one of

the principle parties to the hearing fatls to appear,
the Hearing Officer may wish to adjourn the hearing
to another date. However, the Hearing Officer may
proceed with the hearing: Any decision emanating from
such a hearing must be based solely on the evidence
presented. A decision to continue or adjaurn should
be determined‘by\the impartial Hearing Officer.

e

Witness: If a witness for either party failsito attend
the héaring, the hearing should proceed with a notation
for the record that the witness ‘did not appear. The
evidence -about which the witneSs would have testified
would be. stricken from the record, and the party relying
on that witness would have to build their case

another way.

If information provided by a witness who fails to appear
at the hearing is particularly relevant, the Hearing
Officer may ask the other party if they wish to stipulate
to (accept) the material. For example, if a psychological
report is available and the psychologist fails to -

- appear, the parties can agree tb stipulate to the

information as fact. -

Y f
If a-witness will be available at a later date and if
both parties agree to meet again at that time, that
witness's testimony could be taken\by deposition and
sent to the Hearing Officér in time to be considered ’
in the decision. ‘ '

The Hearing Officer would have to ascertain if the deadlines
could be met; if not, he/she would have to grant an extension
of time to accommodate the hearing of the testimony for inclusion
in the decision. . ) ® '

c.

Reguests for postponement: The Hearing Officer should
ask for a statement of the reasons for the request for

a postponement and must then decide on the merits of

the request. Taking into consideration the purpose

for such a hearing, it is generally advantageous to

have both parties feel that they are adequately prepared.
The timelines were mandated, however, to assure a

timely decision on behalf of the hdndicapped child. .

JCha]]enges: If a Hearing O%ficer is_ché]]enged at the -

hearing by either party, the Hearing Officer should

“.let the party present his/her argument, and ther decide

whether or not to disqualify h‘m/herse]f,,/f? the Hearing
Officer, does not dﬁsdqg]ify him/herself, the hearing
would proceed. (The ruling would-be included in the

-

T *
Lo ‘
s

*See information above regardiﬁg the CompeTling of a Witness.

~ .

o7 .

-

-
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4

' .. . - record just as objections are reported.) ‘Should the
: Hearing Officer receive.a formal challenge prior to
o the hearing, he/she will need to mgke a formal reply
. for the benefit.of the record. If there is'no basis
for the charge of partiality, bias, or an ex parte
. ; . relationship, the Hearing Officer should continue with
. . the hearing. It is unlikely that the tharge of being
. unqualified will be made since only those who have
. ' "qualified" and have been placed on the “roster of the
. State Board of Education can be selected to’serve as, !
a Hearing Officer.. (For an example of a fgrmal challenge
received prior to a hearing and a formal pesponse fiom
a Hearing Officer, see Appendix G-4.)
' -~ .

Closing Statements by Parties

1. The Hearing Officer asks for closing statements/from each'
party. These statements summarize the points that the parties
have presented in support of their respective positions, and
restate what each party expects as an-outcome of the hearing: 5

« a. Pefitioner's¢élosing statement;
b. Respondent's closing statement.

' Final Remarks by Hearing Officer
. The final remarks should include: 0

1. Hearing Officer indicates that the findings of fact and decision
will be mailed to both parties and the Wyoming.Department of .
Education within forty-five (45) days of the initial hearing
request, unless the Hearing Officer has extended the time limit.

2. A verbatim record of the hearing will be available to the parents

~ ° - upon request to the school district or agency. ’
o d 3. Procedures for appeal: The Hea?ing Officer should. indicate the
g * ) right of either party to request an impartial review by the
' \ State Department of Education, which will review the record;

at the discretion of the Department of Education afford the
parties the opportunity. for oral and/or written arguments; and
; - . provide a written copy of the report to both parties within
thirty (30) days of the request.

4. Hearing Of?icer indicates that the record of the hearing will be
transcribed if there is an appeal of the decision.

[ 4
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Sample Format N:

: SAMPLE FINAL REMARKS _ /\
* . l .

IMPARTIAL HEARING OFFICER: (If appropriate) Before making a ;;}mal \

" summary statement, I would 1ike to express appreciation to all who have
been involved in this hearing. o '
If, upon examination of the record, the Hearing Officer finds there is
a need for further clarification of any potnt, Petitioner and Respondent
will be asked to meet.with the Hearing Officer at the same time to avoid
the-possibility of establishing an ex.parte relationship with either
party involved in this matter. ’ .
As Hearing Officer I will mail'my decision to both parties within fifteen*
days as required by Chapter XI, Section 5(11) of the Wyoming State Board of

El

Education Rules and Regulations Governing Programs and Services For
Handicapped Children In Wyoming School Districts and the Code of Federal
Regulations, Part 300.512(a).

-

Either party. if disassistified with the decision may:request a state -
level gpview by contacting the Wyoming State Board of Education. Either
party may appeal to a court of appropriate jurisdiction if dissatisfied
with the final decision and order of the State Board of Education.*

It should be noted that (child's name) shall remain in his/her
present educational placement during the pendency of any proceedings
conducted pursuant to Section 300513 of .the Code of Federal Regulations
and Chapter XI, Section &(h)(4) of the Wyoming Rules and Requlations
Governing Programs and Services For Handicapped Chjldrenm In Wyoming
School Districts unleds the school/agency and the parents/guardian. '
agree otherwise. — .

This hearing in the matter of "(child's name) , by and through
his/her parents/guardian (parent of guardian's name) versus the

School District is.now adjourned.
. N \

The Hearing Officer may want to substitute "45 days from the time
the written notice was received by the school
district." The-use of 15 days.is predicated upon the fact that
the timeline displayed in Chapter 3 permits the hearing to be

held by the 30th day. "If an extension is granted by the Hearing '
Officer for just cause, the timeline will, of course, be extended.
*The Hearing Officer should, -in any event, specify the date the ’
decision will be mailed (by certified mail) to the principle
parties involved. ' '

*

Under current Wyoming procedyres a request for a due process hearing
goes directly to the State Superintendent's office. (See page iii for more
detail.) ' . .




Chapter 6
D%CISION

Y

Purpose AN

The purpbse of the decision is.tgejiftlé a dispute or question

0

by giving a judgment. A decision rendered by a Hearing Officer in a
due process hearing must be a logical conclusion based-en the evidence

and testimony presented at the time of the hearing. ~

It is important to keep in mind the Qas;c purpoées for an'impart131
! ic \»; or }’/)

-

due process hearing:

1. To insure that all handicapped children have available to them
a free appropriate public education which includes special.
education and related services to meet their unique needs; and

To -insure that the r?ghts of hardicapped:children, their parents,
and public educational agencies are protected.

-

l

. . /
Constraints <o

S <

The Hear%nd Officer must write a decision based on the issue and

“the evidence.
. . N

1. The issue: T e

“The Hearing Officer is 1imited tp deciding the presenting
complaint and should not go beyond that issue in his/her
decision. For+example, if the parent's issue is that the
agency used improper methods in evaluating the child and, -
therefore, the placement recommendation is “invalid, the -
‘Hearing Officer: should 1imit the decision to the issue of
the evaluation procédure. - (Another pregram placement would
not be recommended by the Hearing Officer.)

The evidence: Py
o .

~ 4
The Hearing Officer examines the evidence presented at the
hearing, and after making the findings of fact, may ask that
additional information be presented which was unavailable at
the hearing. Such information will be shared with both
parties without rgconvening the hearing.




4 . . ~
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[N
The Hearing Offiaﬁi must 1imit his/her decision to the type R
of placement in generic terms; the decision cannot request
placement in a specific classroom. (The specific_assfgnment .
to a classroom or teacher is a public agency ﬂrerogative.f“

. 3. Public agency prerogative:

4.  Preponderance of evidence: v
The decision should be based on a preponderance of evidence,
; because if the decision is appealed to the courts, the court .
will use thé preponderance of evidence standard. The court
may also use the "best interests of the child" standard sQ
the Hearing Officer should always keep the child's best-interest

in mind when writing the decision. -y .
Preparation of the Decision - % T
. .
1. Format of the decision: - . o . *
4

a. Rationale for format: A separate face-page for the
identifying information is.called for due to the federal

PR - requirements (34;CFR, 3002129) and Wyomhing Rules, Appendix’
C regarding Conf deptia]ity. .

’ " b. "Personally identifiable" informatio'n,refers to:
*. 1)+ the name of the child, the child's parents, or
"~ other family member(s); ; .
2) the address of the child; o
3) a personal identifier, such as the child's social

security number or student number; or
-t 4) a list of personal characteristics or other
information which would make it possible to identify

the child with reasonable certaipty (34 CFR, 300.129
" and Wyoming Rules, Appendik\gz;)Z? ,
If the Hearing Officer places the personally identifiab]eJinformation ]
on a face-page, and riefers to the parties as Petitioner and Respondent,
¢ . the. decjsion could be, forwarded to the State advisory panel or
other interested parties simply by removing the face-page rather than

through the laborious process of deleting personally identifiable
information throughout the report. '

.
g P
£
N
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Sample Format O:

.. DECISION FORMAT

N

-Personally idgnpifjab]e‘jnformafion. (Place on §eparate face-paggiz, ‘

Genera&*findings. Facts that child is hgndicapped under the statutes;
that the hearing relates tq the matters outlined in P.L. 94-142 and
Wyoming Rules and Regulations Governing Programs and Services for °
Handicapped Children in Wyoming School Districts. .

Findings of fact from Petitioner's witnesses and exhibits. (Statements
of the real facts as determined by the Hearing @fficer.) :

' ¢

Findings of fact from Respondent's witnesses and exhibits.

Decision. ° (The Hearirtg Officer's ruljngs based on the findings of fact
and- the preponderance of ‘evidence.)

Procedure to follow for,appeal.O‘l‘

2. Preparation_and submittal of the decision:

The report should be prepared in two parts: o0
.a.. TFace-page: Pérsonally identifiable information:
1) child's name; . ;
¢ 2) parent's name;
3) address; and ,
*4) identifying information such as student number and
"~ social security number. . '

€

k. Body of the report: Findings of fact, decision and appeal
procedures. (The report should be typed and three copies
.“prepared for mailing.)
Submittal timeline: The submittal ‘timeline is governed by
the forty-five (45) day time 1imit on the overall proceedings,
unless: the time 9§s extended by the Hearing Officer.

tonveyance of the decision® Each report should be sent
Certified Mail, Return Receipt Requested.

The following parties should each receive a copy of the
decision: :

1) the parent;

2) the district/agency; and

3) the State Director of Special Education.

{
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If the decision sis appealed, the Hearing Officer should

be prepared to have the hearing record transcribed, and

to certify the decision and verbatim record and send them
to the Department of Education. Should either party

appea)l the State's report, the decision and verbatim record
would be sent to the court hearing the matter.

Administrative Review

1.

\

-Right to,appeal: If the hearing is conducted by. a party

other than-the State education agency (SEA), either aggrieved
party may appeal the findings and decision in the hearing to |
the SEA. .

Conduct of the administrative review: The Department of Education-
official conductimg the review shall: ‘
. o B
a. Examine the entire hearing record. .
b. Insure due process requirements.
c. Seek additional evidence, if necessary. If another hearing
is conducted, the hearing rights in 34 CFR 300.508 apply. -
At the reviewing officer's discretion, request additional
oral or written argument.
Make an independent decision on the due process issues.
Give a written copy of the fvindings and decision to the
parties. . '
Such a decision by the rev1ew1ng official is final unless a
party brings civil action.

‘§ivi] Action .
\ .

1.

~afte

Any party who does not have a right to an administrative review

g a hearing (34 CFR 300. 510), and any party disagreeing with.
the decision of the SEA reviewing officer, has the right to
bring a ¢ivil action under 34 CFR.§ 300. 615(e)( ).

[}
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Sample Format P: °

FORM REQUESTING APPEAL FORMAT*

(Within fifteen (15) Hays of receipt of Hearipg‘gfficer's Decision)

Dear (State Superintendent of Public Instruction)

I (we) am/are requesting an administrative review of the decision
rendered by the Hearing Officer. The specific grounds for this appeal
are as follows: ) : .

1 3

Sincerefy,

(sibnature)

(name)

(date)

c: State Director of
Special Education

-

K5

*Can be sent with Hearing Officer decision (attached) materials.
Under current Wyoming procedures this létter would not be appropriate
since the due process hearing is conducted under the aegis of the
State Superintendent. Under present procedures the agrieved party
determine if all administrative remédies have been exhausted and,
if appropriate,.appeal to a civil court of appropriate jurisdiction.

Y
-
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Sample Format Q:

SAMPLE DECISION FORMAT

/

-~/

As you begin to write your decision:

1. Under what authority is this decision rendered?
2. What is the reason for the hearing?
3.7 What laws, rules, policies and regulations are pertinent
to the issues of this case?
What are some of your statements of facts from the
evidence and- testimony? p
How do the laws apply to these facts?
. What is your specific decision and order?
.~ What particular facts justify your decision?
Are all the facts mentioned above readily apparent from -
the transi;;pt and the documents submitted?

a

. , by and through | . IMPARTIAL-HEARING OFFICER'S
(name of student) DECISION K

-

Ihis/her ' * - Impartiaj Due Process Hearing
(parent({s), guardian) held on/ )

Petitioner

. (date)
Vs,

- . | (District/County Offices)
(name of District/County)

(address)
Respondent

% IMPARTIAL HEARING OFFICER:

- L
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. ‘ Petitioner's Declaration: *
i
A
. -~ . R /’;_"N . .
) .
" Respondent's Declaration: . ’ ¢
¢ ' . >

A
@’f}:&%
¥

-

(separate page) e . , ) ) - .

. .
* -

' . General Findings . = .. | \

8
|

\ ) . ¢ - v‘.' - R
Findings of Fact from Petitiopér's Witnesses and Exhibits .o
] . 1.- \ * .
. . A
a

2.

¥
3. . :

i t - ” ’ . L] i

4. - .
5. . " )

m

Y

-
-
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$ . .
Findings of Fact from Respondent's Witnesses and Exhibits

1. A

N\

Decision and Order

|

i »
¢ ,

This decision ahd,order.shél1 be binding on all parties to this hearing .
and shall- be implemented without delay. -

Either party hg%.:ﬁe right to appea1 this decis%anto the State Board
i

of Education wit®in fifteen (15) days of regeipt of the Hearing Officer's
decision. If there is an appeal, the State Bdard-of Education will
conduct an impartial review of the hearing. Either party has the right
to appeal the decision of the State Board oquduc?tion by initiating a
civil action through the courts. \

Signature of Impartial Hearing Officer

e
e
v

Ed

7
(date)

.
*

Sampte decisions written by Hearing Officers are found in Appendix G-2.

One sample is from an open hearing. Personally identifiable informatidn
has not been deleted. One sample is from a closed hearing, and personally
jdentifiable information has, therefore, been“deleted.

Additioga]'infofmation regarding the wriéing,of a- decision is found in
AppendixtH. :




Aruitoxt provided by Eic:

By

0%
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Appendix A
Appgndix B

Appendi§'c
Appendix D

Appendix E
Appendix F

Appendix G

AN

°

Appendix_H—

JAppendix I
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APPENDICES

-~ Glossary . ~ : ’ -

- Rules and Regulations for Public Law 94-142
(34 CFR, Part 300) . ’

Wyoming State Boardygf Education Rules and Regulations
Governing Programs and Services for Handicapped
Children in Wyoming School Districts ?

Selected Statutes from the Wyoming Code of.1969
As Amended Pertaining to the Education of H!Fdicapped
Children - .

Writing The Decision,

-

N

v

Wyoming State Board of Education Rglé% and Regulations
Governing Entitlements Under Section 309 (e) of The -
Wyoming Education Code v

Resource Materials

Appendix G-1 Hearing Officer Qualifications
Appendix G-2 Sample Hearing. Officer Decisions
Appendix G-3 Pre-Hearing Conference (Order)
Appendix G-4 Challenges to Impartiality of Hearing

Officer - ¢
“" Wyoming Code of Civil proceddre§ (Selected Sections)

-~ Wyoming Education Code, 1969 As Amended (Selected Sextion)

)
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‘ | ‘  GLOSSARY T

/
o< /

Administrative Board: The term is very broad and includes bodies
exercising varied functions, some of which involve orders made
or other actx done ex.parte or without full hearing as to the
operative facts, while others are dane only after such a notice
- and hearing, and the functions of the former kind are plainly
« ° Madministrative" and those of the latter are quasi judicial. "
: . (Black's Law. Dictionary, 1968, p. 362.) '

x Administrative Remedy: Not.judicial, but provided ‘by commission or
board created by legislative power.” (Black's, p. 67.)
.Conclusion of fact: An inference drawn from the subordinate or
A evidentiary facts. (Black's, p. '362.) .

Due Process of Law:" Law in its regular course of administration .
through the ceurts of justice. . . . due process of law in each
. particular caSe means such an exercise of the powers of the
governmengt as the settled maxims-of law permit and sanction, .
* and under such safeguards.fOr the protection of individual rights
. as those maxims prescribe for the class of cases to which the
. one in gquestion belongs. (B]agk's, p. 590.)

\ Evidence: Any species of proof . . . legally presented it the* trail
‘ . . of an issue, by the act of the parties and through the medium of
witnesses, records, documents, concrete objects, etc., for the
purpose of inducing belief in the minds of the court or' jury
as to their contention . . . (Black's, p. 656.) y

Expert witness: May be men of science educated in the art, or persons
possessing special or peculiar knowledge acquired from practical
¢ experience . . , One possessing, with reference to particular
subject, knowledge not acquired by ordinary persons . . . One, )
'skilled in any particular art, trade, or profession, being possessed
of pecular knowledge concerning the same, and 6ne who Has given
.. subject in question particular study, practice or observation . . .
(Black's, p. 688.) -
Guardian ad litem; A guardian appointed by ithe court to represent
. in a particular lawsuit the interests-of a party who is a ‘minor
© or an incompetent person or of a person unborn or unascertained
'who may become’‘interested in property involved in the litigation.
« (Black's, p. ) N . , .

[
- )

Hearsay: Evidence not proceeding from the personal knowledgeyof the
» witness, but from the mere repetition of what he has heard others
say. That which does not derive its value solely from the credit
of the witness, but rests mainly on the veracity.and competency
of other persons. The very nature of the evidence shows its
) weakness, and it is admitted only in specified cases from necessity
‘ . It 1is second-hand evidence, as distinguished from original

A
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evidence; it is the repetition at.§econd-hana 6f what would be
original evidence if given by thé ‘person who originally made .

the statement . . . Hearsay is a statement made by a person not

called as a witness, received in evidence on the trial . . .

(Black's, p, 852.) , . *
. .

IEP: .w. . the term "individualized education program" means a written
statement for a handicapped child that is developed and implemented
in accordance with 300.341-300.349. (Public Law 94-142, 34 CFR
§ 300.340.) . - ',

Intermediate educational unit: . . . the térm "intermediate ‘educational

unit" means any public authority, other than a local educational
agency, -which: (a) Is under the general supervision of a State
educational agency; éb) Is established by State law for the purpose
of providing free public education on a regional basis; and h
(c) Provides special ®ducation and related services to handicapped
children within that State. (P.L. 94-142, 34 CFR, § 300.7.)

LEA: . . . the term "local educational agency" means a public board *
of education or other public authority legally constituted within
a State for either administrative control or direction of, or to
perform a service function for public elementary or secondary
schools in a city, county, township, school district, or other
itical subdivision of a State, or such combination of school
istricts or counties as are recognized in a State_as;an adminis- -
trative agency.for its public elementary or, secondary schools.
Such term also includes any other fublic institution or agency
aving administrative,control and direction of a public elementary
OR secondary school. (b) For the purposes of this part, the term
"1qcal educational agency" also includes intermediate educational

uni S-\.( P.L.\94-142, 34 CFR, § 300-8.) hd

Materia ev{dence'(hateria]ity): Such as is relevant and goes to the
substantial matters in dispute, or has a legitimate and effectiye
influence or bearing on-the decision of the case . . . (Black's,
p. 1128.)° ' . . Ve v

. » | L. .' *
Petition:r A written address, embodying an app]icatiéﬁgzr prayer from
- the person or persons preferring.it, to the power or -body, or
person to who it js présented, for the exercise of his or their
authority, in the redress of some wrong, or the grant of some
favor, privilege, or license. (Black's, p. 1303.) ‘

Petitioner: One for whom a petition is.written.

Public agency: . .. the térm "public agency" includes the State
ecucational agency, local educational agencies, intermediate .
éducational units, and any other political subdivisions of the

. State which are responsible for providing educat
¢ .children. (P.L. 94-142, 34 CFR, 8.300.11.)

H

to handicapped . ..

r1 3




Relevancy: Applicability to the jssue Joined. That quality of evidence

‘ which renders it properly applicable in determining the truth

and falsity of the matters in issye between the parties to a suit . . .

Two facts said to be relevant to each other when so related that

according to the common course of events, one either taken by

itself or in connection with other facts, proves or renders

probable the past, present, or future existence or nonexistence

of the other . . . (Black's, p. 1454.)

Res judicata: The doctrine or "res Judicata" is that when rights of
parties have been put in.issue and litigated, resultant judgment,
when it becom%s final, conclusively establishes rights. or parties
respecting matters litigated (McGaffey v. Sudowitz, 10 Cal. Rptr.
862, 864, 189 C.A.2d 215). The "pes Judicata" doctrine bars
any further action between same parties or their’privies on same
course of action once judgment has been rendered as to original
claim (Leven v. Singer, 175 A2d.423, 431, 227 Md. 47). "A matter
adjudged; a thing Judicially acted upon or decided; a thing or
matter settled by judgment. A phrdse of the civil law constantly
quoted in the books" (Black's, p. 1470.)

Res ipsa loqu;tur: The thing (or evidence) speaks for itself (Black's,
p. 1470. .

Respond: 1. To make or file an answer to a bill, libel, or-appeal, .
’ in the character of a'respondent . . . 2. To be liablé>pr.
f answerable; to make satisfaction or amends; as 'to "respond in
' damages." (Black's, p. 1475.) T

0
.

SEA: State educatiqga] agency.
- B ‘ <

Surrogate parent: See guardian ad 1item. ) ‘ .
« Voir Dire: L.Fr. To speak the truth. This phrase denotes the pre]imihary
+ - J - .examination which the court may make of one presented as a witness ;
ar juror; where his competency, .ipterest, etc. is objected to.
-~ (Black's, p. 1746.) ’ . l '
o . % .

-~

. ¢

| NOTE: Other definitions are found in the State and Federal Stafutes
- and Rules and Regulations. . c .

- * . -ru
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JINDEX TO FEDERAL REGULATIONS '

IN RE:  DUE PROCESS

.
.

.

ZERO REJECT: >t :“ )

1.

2.

4,

~N Oy

Sec. 300.300: SEA failure to~inshré comp]iancé with dates-certain
and ages-certain requirement ,

Sec. 300.302: SEA and LEA failure to comply with free residential
placement requirement ) : .

Sec. 300.303: SEA and LEA failure to provide for proper - - Y
functioning of hearing aids

Sec. 300.305: SEA and LEA failure to provfde for program
options including art, music, home economics, and vocational .
education .

Sec. 300.306: SEA and LEA failure to provide nonacademic o
services )

Sec. 300.307: SEA end LEA‘failure to provide physical education
Sec. 300.320, 321, 323, and 324: SEA and LEA failure to comply

with service priorities requirement

EA in private schools (a) receive special education and related

E;\Jgec. 300.401: SEA Failure to insure that children placed by

9.

10.

o=

ervices and (b) have all the rights]of handicapped children
served by the pub]ic\schoo]s ’

Sec. 300.403: If parents place the child in privaté school,
SEA or LEA failure to provide services to the child according
'to Sec. 300.450-460, but either the SEA or the LEA may initiate
a due process\héaring on the appropriateness of an LEA program

©or the.qgestion of financial responsibility

Sec. 300.451: Tf a child is _in private school by parent
placement, SEA failure to provide for the child's participation
in federally.funded programs (failure to assure special education
.or related services) or SEA failure ta insure that LEAs comply
with Sec. 300:452-460

! ’

! Sec. 300.452, 453, 455: LEA failure to (a) provide special

education and related services to handicapped children in private
school,_ (b) provide such children a genuine opportunity to participate

~in public programs, (c)-provide them’ with special education and i
related service comparable in quality, scope, and’participation to
those for handicapped children in public programs, and (d) use-
funds copsistent with requirements for nondiscrimination in pubTic
programs (per Sec. 300.456, 457, 458, 459, and'460) :




-

NONDISCRIMINATORY EVALUATION: SR

1 4

1. Sec. 300.530: ° SEA or LEA failure to select and administer
testing and evaluation materials and procedures that are not
racially or culturally discriminatory

Sec. 300.531: SEA or LEA failure to do individualized eva]uat1on
(per Sec. 300.532) before 1n1t1a1 placement, .

Sec. 300.532: SEA or LEA fa11ure to,comply with evaluation
procedures before initial placement

Sec. 300 533:. SEA or LEA fa11ure to comply with placement
procedures, 1nc1ud1ng 1nterpret1ng evaluations .

Sec. 300. 534 SEA of LEA failure tg‘rev1ew the ch11d s 1nd1v1dua11zed
education program (IEP) and perform reevaluation every three years
or more often if warranted or requested by parent

,j,’

1. Sec. 300.341: SEA failure to provide for IEPs for handicapped °
children in pr1vate schools , .

INDIVIDUALIZED EDUCATION PROGRAMS:

I

Sec. 300.342: SEA or LEA failure to comp]y with dead11ne for .
IEP- development (at the beginning of ‘the school year)

3b0 343: SEA or LEA fa11ure to initiate the.meeting, .
ave the conference when required, or review the IEP annua]]y

Secs800.344: SEA orzLEA fa11ure to have .a11 réquired parties

at the IEP meeting . .

« Sec. 300.345: SEA or LEA fai]ure to provide for pafent's
* ‘participation at the IEP meeging .

Q .
Sec. 300.346: SEA or LEA failure to write an.IEP with proper
content . : : ) '

Sec. 300.347: SEA or LEA”failure with respect to handicapped
children in private schoo®to ipitiate or conduct an IEP meeting,
have private school part1c1pat1on at the meet1ng, or review IEPs
annually

L]

Séc. 300.348: 'SEA or LEA" failure with respect to children enrolled -
in both public and pr1vate schools to have an IEP meeting or
have private school - part1c1pat1on at’ the meeting

Sec. 300.349: SEA‘or LEA failure to provide special education
and related services as required by the child's*IEP

£
I3




LEAST RESTRICTIVE ENVIRONMENT: -

al._

~ 5.

PARENT PARTICIPATION: ..

.

6.°

Sec. 300.550(b): SEA 6# LEA failure to comply with the LRE
requirement

Sec. 300.551: SEA or LEA*failure to 1nsure a cont1nuum of
alternative placements, including separate educat1on and
resoarce or itinerant teachers v

Sec. 300.552: SEA or LEA failyre to make an annual deter- T

.“mination.of placement, based on the -child's IEP, as close as

-possible to the child's home; make program alternatives
available to the extent necessary to implement the child's
IEP; place the child in the schoo] :he would attend if he
were- not handicapped, unless his IEP calls for a different
placement; or consider any potential harmful effect of -
placement on the child or the quality of services he needs

onacademic and extracurricular services and activities in

Sec. 300.553: SEA or LEA failure to provide or arrange for ,////
‘the LRE : "o,

Sec. 300.554: SEA failure to’Tﬁb%emant the LRE for handicapped
thildren in public and private institutions (other than schools)

-
4 a,
. . g
I
.

@

I Sec. 300. 561: SEA failure to notify parénts concérn1ﬁg the
adopt1on of the state plan and amendments and maJor 1dent1f108t1on,
location, and evaluation act1v1t1es " a

Sec. 300. 562 SEA or LEA failure to grant parents aécess to é"y

records concerning their children, upon. request, and Before
the IEP meet1ng or due process hearifg at.which the-issud is )
the child's identification, evaluation, or placement, and to
cove]y with the requ1red e]ements or parent access

Sec. 300.563: SEA or LEA fa11ure to keep record of parenta] access

séc. 300.566: . §!& r .LEA fa1Ture to ‘charge reasonab]e fees for, .
copy<ing of recor ot excessively high fees) - ) ¢

Sec. 300.567, 568, 569, and Szgp SEA or LEA failure "to amend

records at parent's request

y El

, ) -~ . L]
Sec. 300.573: SEA or LEA failure to dest?oy 1nformat1on nof
needed to serve the child,, at parent S request

-
-,
L
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- -




R . L# c
| _ L
. . Education of the ‘Handicapped Regulations ¥
ASSISTANCE TO STATES FOR EDUCATION OF hANDICAPPED-CHLLDREN
. Ji (34, Code of Federal Regulations Part 300) ]
R o . ) \
.Reprinted with the Permission ' ‘ ’
. ® * . Py » -
N - : LI » ’ ’
. . N of - . - ‘
. ” CRR-Publishing Company, Washington, D. C. 20005 - N
- ) : . 5 . »
3 o '
. s 'g . . ) °
CeA . N .
: . ’ ° ot '

< L *Education for the Handicapped Léw Report- & . i -
, ' is published by the CRR Publishing Company . : ) o
;. and contains P. L. 94-¥42, the Rules and .
. Regulations promolgated thereundpr, Case Law, T L7 1
e Rulings from the Office of Civil Rights, ) S ‘ .
i Supreme Courst DegiBions and- ‘6ther - -related . . . -t .
. -.. information.’ ‘The information{is updated ’ . . - .
. . regularly...All Due Process Hearing Officers, DR : . ; [ 4
', should have access tp this publication . - . z

<y




c EDUCATION OF THE HANDICAPPED BEGULATIONS D 102;51
o ‘\' A ¢ R R ? - ) .’ ‘
@ L " : . “
. . \ . , L . :.:C . . o . ; . =
. “ ‘ , Education of the Handicapped Regulations .- C
. . _ ASSISTANCE TO STATES FOR EDUCATION OF HANDICAPPED CHILDREN e.
. e " (34 Code of Fedegal Regulations Part 300) .
- . : . . . . "_* - . s
" ., . ‘. N L{,_ - v \\ . Y
Ve o? \‘ A“" o f. - t T A
~ o 0 R N N ‘, . . o/ |
. . ‘", . Subpart A—General . " *'  7Reg. 300.3 Regulations that apply to Assistarice to
S Ct ° -4 ~ ° States‘for Education of Handicapped Children,
' ‘PURPOSE, APPLICABILITY,;AND GENERAL |
s e - PlidVlSi()NS REGULATIONS ¢ (a)Regulanons. The foljowing regulations apply td\ this
' & T . ) , program of Assistance to States for Educaton of Ha}(dl-
. - . \ . . " capped Children. . |
S Do Reg. 300.1  Purpose. . . ° . (2).The Educanion Division General Administrative Reég-
! "~ The puspose of this part is: ~ lations (EDGAR) in 34 CFR Part 76 (Slale-Admimslen’\.‘g
AN - ) (a) To insure that all handicapped children have available Programs) and Part 77 (Dcfinitions). \
. to them a frce-appropriate public education which includes - (2) The regulations in this Part 300.
° ® special education and retated services to- meet their unique (b) How 16 use regulations. how 1o apply for funds The
- needs, v . . ““Introduction to Regulations-of thoggducation Division™*at \
(b) To insure that the rights.of handicapped children and the beginning of EDGAR includes general information to \
*their parents afe protected, o, assist in—  ° ‘ . \
- . (c) Ta assist States and localitiés to provide for the educa- * (1) Using regulations that apply to Education Division -
. ' tion of all handicapped children, an - , programs; and .
toL (d) To assess*and insure the effechgeness of efforts to (2) Apply for assistance under an Education Dwvision pro-
Yo, educate those'childrgn. ) . ° gram. h
N ,'Q (20U S €. 1401 Ngte)” ~ . ) : ) 0 U§.C' lZlLe-3(a)(I)) . \' .
o X ' Ny . = [Amended fn 45 Fed Reg 22531 (Apnl 3. 1980)] .
) Reg. 300.2 Applicability to State, local,.and private , [. plean g, (Apn ]
. -agencies. ‘ : ; - : -
> - (@) States. This part applies to each Staté_which receivess~ 3, Do e N
. - payments under Part B of the Education bf the Handicapped . . .
* Act. ‘ ’ ) .
T (b) Public, agencies within the State? The annual program . . - s
plan is submitted by the State educational agency on behalf of . Y DEFINITIONS .
the State 3as a whole. Therefore, the provisions of this part - -+ 55 . ) .
g : apply 1o all political subdivisibns of the, State th# are ig- C‘l""’"\"’s" [.)cn?",;n;s °'h"-"'"‘; that arc used thrughut these
) T volved in the ediication of{handicappeds children. Thése regulations arc included in this subpant. Other terms are de fincd 1n
. Id include: (1) The S ducational ape, (2) local the specrfic subparts in which they are used Below s a list of those -
. would include: ( ) ¢ Staie e uc.a I({na aggncy. oca terms and the specttic sections and subparts in which they are
-’ educational agencies and ftermediate educational units, ( defined: . o .
- & other State agencies and schools (Such ag.Depaniments o . - - L
: Mentai-Health and Welfare and State schoqls for the deaf OLg: ' Consent (Scction 300 500 of Subpart E)
- bligd). and (4) State correctional fﬁci]ni_es_._; : - gcsuucnon (S'cC;'Q" ‘3003‘(5)803‘_;' Subpan E)
. « +o(e) Private schools and facilities. Each public agency in E\'{;ﬁﬁ;:‘;’;'(csccsciiofggg SOO.OfOS(It:l?)p a)nog)Subpan O
“ . TtheSmcis respohsiblefor insuring that the rights andyprotec- Farst priofity children (Section 300 320(a) of Subpart C)
ERE, - B tions under this part are givento children referred 10 or placed Independent cducational cvaluauon (Scctipn 300 503 of Subpan E)
3 , in pnivate schools and facilities by that public agency.’ | . Indivtdualized education program (Section 300 340 of Subpan C)*
» [y - Participating agency (Scetron 300 560 of Subpart E)
1] . .400. N . .
- . ’2%':”‘1;3:: 3&‘:2& 1‘34&3}3(“; 1413(a)(4)(B)) . Personally sdentifiable (Scction 300 500 of Subparnt E) .
’ ' G . analcwschoo] handicapped children (Section 300450 ot Subpan
, | Comment The requirements of this part ase binding on cach * . -
. public agency that has direct or delegated authumty to provide , Public cxpense (Section 300 503 of Sqbpart. Ef - -
v * special educatron and rclr{cd services 1n a State that recgives funds Second priority children (Sccuion 300 20(b) of Subpan C)
. f o under Part B of the Act) regardiess of whether that agency.)s - Special definition of **State ™ (Scction 300 700 of Subpan G)
receiving funds under Pan B . Support services {Suction 300 370(b)(2) of -Subpart C) .
.. 1 . . e
- “ e , ’ . ~ . » .
° ¥ .+ - ' : T B-5 3 ] ‘ ’ )
. SUPPLEMENT 45 ' . -
APRIL 3, 1981 . REG. 300.3
L] N [
™~ ) . o® ¢ R {) - yl L ] . .
ERICH. -7 Ty ‘
G- R ‘ b aLc /
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|}

\‘(“ Teg. 300.4 Free appropriate public education,

, °

]

@

As used 1n this part, the term **frce apprepriatc public
education™ meuns special gducation and feluted services
W"fkh: ¢ .

(&) Are provided at public expense,-under public supervi.
sion and direction, and without charge. :
. (b) Meet the standards of the Stute educational agency,
"ihcluding the requirements of this part,

“ (c) Include preschool, elementary school, or secondary
school education  the State invojved, and ‘

(d) Are ided in conformity with an individualized
i hich meets the requirements under
Regs. 300.340-300.349 ¢ Subpart C.

(20 U.S C.,1401(18))

J

Reg. 300.5 Handicapped childregp.

(a),As used in this part, the term "*handicapped children®’
means those children evaluated in accordance with
Regs. 300.530-300.534 as being mentally retarded. hard of
hearing, deaf, speech impaired, visually handicapped, seri-
ously emotionally dfsturbed, orthopedically impaired, other
health impaired. deaf-blind, multi-handicapped. or as having
specific learning disabilities, who because of those impair-
ments need spectal education and related services.

(b) The terms used in this definitior are defined as follows:

(1)""Deaf”" means a hearing impairment which is so severe

" tthe child is tmpaired in processing linguistic information
wough learing, with or without amplification, which ad-
versely affects educational performance. -

(3) **Deaf-blind"* means concomitant hearing and visual
impairments, the combination of which causes such severe
comfnunication and other developmental and educational
problems that-they cannot be accommodated in special edu-
cation programs sblely for deaf or blind children.

(3 "Hard of Hearing®* means a hearing impairment,
whether permanent or fluctuating, which advérsely affects a
child’s educational performance but which is not included
under the definition of *'deaf" in this section.

(4) **Mentally retarded’” means significantly subayerage
general intellectual functioning ‘existing concurrently with
deficits in adaptive behavior and manifested during the de-
velopmental period, which adversely affects a child’s educa-
tional performance.

(5) **Multihandicapped’* means concomitant impairments
(such as mentally retarded-blind, mentally retarded.
orthopedically impaired, etc.), the combination of which
causes such severe educational problems that they cannot be
accommodated in special education programs solely for one
of the impairments. The term does not include deaf-blind
children. e -

(6) **Orthopedically impaired'* means a severe orthopedic
impairment which adversely affects a child’s educational

performance. The term includes impairments caused by con- -

genital anomaly (e.g.. clubfoot, absence of some member,
|#'r.). impairments caused by disease (e.g. poliomyelitis,
[ Y.

T

REG. 300.4

-

v

|

bone tubgrculosis, cte.), and impairments fror}othcr causes
{e ¢, cerchral palsy, amputations, and fractures or burns
which cause contractures),

(7) **Other health impgifed™* mcans

. (i) having an autistic condition which 1s manifested by
Severe communication and other dcvelop‘ncnlal and educa-
tional problems: or .

(i) having linuted strength, vitality or alterness, due to
chronie or acute heajth prablems such as a heart condition,
tuberculosis, rheumatic tever, nephritis, asthma, sickle cell
anemua, hcmophihia, epilepsy, lead poisoning, leukemia, or
diabetes, which adversely affects a child's educational
performance.  * : i .

(8) **Seriously emotionally disturbed"* s defined as
follows: .

{i) The tefm mcans a condition exlta iting one or more of
the following wctcﬁsticsovcra 1o™ period of time and to
a marked degret. which adversely affects educational
‘ormance: .

A) An inability to learn which cannot be explained by
wugllectual, sensory. or health factors:

(R) An inability to build or maintain satisfactory interper-
sonalefationships with peers and teachers; \
(C) Inappropriate types of behavior or feelings under nor-
mal circumstances; : _ .

(D) A general pervasive mood of unhappiness or depres-
sion; or . . . o

(E) A tendency to develop physical symptoms or fears

associated with personal or’schcol problems.
. €ii) The term includes children who are schizophrenic. The
tetm does not include childrel who are socially maladjusted,
unless it is determiged that they are seriously emotionally
disturbed. . -

(9) *Specific learning disability*" means a disorder in one
or more of the basic, psychological processes involved in
understanding or in usirfg language, spoken g written, which

may manifest itsclf in an imperfect ability to listcr;.;‘?jnk.

»

speak, read, write, spell, or tq do mathematicat calcul ons. ¢
The term includes such.conditions as perceptual haridicaps,
brain injury,. miniinal brain disfunction, dyslexia, and de-
velopmental aphasia. The term does not include children who
have learning problems which are primarily the result of
visual, hearing, or motor handicaps, of mental retardation, of
emotional disturbance, or of cnvironmcntgl, cultural, or
economic disadvantage, .

(10) **Speech impaired'* means a comihunication disordgr
such as stuttering, impaired asticulation, a language impair-
ment, or a voice impairment, which adverssly affects a’
child’s educational performance. )

(11) **Visually handicapped'* means a visual impairment
which, even with correction, adversely affects a child's edu-
cational performance. The term includes both partially
seeing and blind children.

(20 U.S.C. 1401(1),(15))
{Subparagraph (b)(9) amended in 42 Fed. Reg. 65083 (Dec. 29,

» 1977). .
{Subparagraphs (b)X7) and (b)(8] ariended in 46 Fed. Reg. 3865
(Jan; 16, 1981).] .
!
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« Reg. 300.6 Include. !ieg. 300.10 Parent.
As used in this part, the term’ *“include"’ means that the | As used in this part, the term **parent’* means a parent, a

\

items named are not all of the possible items that are covered, - guardian, a person icting as a parent of a child, or a surrogate

whether like or unlike the ones named. ' parent’ who has é.bcen appotnted 1n accordance with
AN , . t .

(20 U.S C. 1417b) .Reg 300.514. The term doesnot include the Statc if the

K «child is a ward of the State. -
Reg. 300.7 Intermediate educational unit. (20 U.S.C.M1415) .

As used in this part, the term **intermediate eddcational g(i'nmnvy. Jhe term **parent’” is defined to include pcrs},nL
unit™ means any public authority, other than a local educa- acting in the place of a parent, such as-a grandmdther or stepparent
tional agency, which: , with whom a child hives, us well as persong wha are legally respon.

() Is undet the general supervision of a State educational stble for a child’s welfare, .
agency; ’ '

(b) Is established by State law for the purpose of providing Reg. 300.11 Public Agency.
free public education on a regional basis; and A \ . o

. y . . As used in this part, the term **public agency'“includes the

(c) Provides special cducation and rclﬁl,cd services to State educational agency, local educational agencies, inter.

handicapped children within that State, mediate educational units} and any. other political subduvi-

(20 U.S C 1401 (220 sions of the State which are responsible for providing educa- . ,
tion to handicapped children,

Reg. 300.8 Local educational agency. (20 US.C. IMZ(Z)(B). H4126), (1413(a))

{a) For the pusposes of this part, the term **local educa- . .

tional agency"* also includes intermediate educational units. Reg. 300.12 Qualified.

(20 UsS.C. 1401 (8); ' As used in this pant, the term "'quahified”’ meanS Mat-g——_,__
> } - person has met State educational agency approved or recog-
[Amended n 45 Fed. Reg. w (April 3, 1980).] nized certification, licensing, registration, or other compara--
e ble requirements which apply to the area in which he orsheis
Reg. 300.9 P?a““ language. proviging special education or related serviccs. i
As used in this part, the term “*native language'* has the (20 U.S.C. 1417(b) S~
meaning given that term by section 703(a)(2) of the Bilingual = . E .
Education Act, which provides as follows:

The term “'native language™*, when used with reference to a Reg. 300.13 Related services.
person of limited English-speaking abjlity, means the language
normally used by that pérson, or in the case of a child, the language
normally used by the parents of the child. 3

- A
(a) As used in this part, the tenn *‘related services _means
transportation and such developmental, corrective, and other

. . supportive services as are required ta assist-a handicapped

(20 U.S.C 880b-1(a)(2); 140i(21)) R - child to benefit from special education, and includes speech

Comment Section 602(21) of the Education of the Handicapped pathology and audiology, psychological services, physical
Act states that the term **native fanguage* has the same meaning as , and occupational therany. recreation, carly identification ard-
the definition from the Bilingual Education Act. (The term isused in assessment of disabilities in children, counseling services,
the prior notice and evatuation sections under Reg. 300.505(b)2) and medical services for diagnostic or evaluation purposes.
and Reg. 300.532(a)(}) of Subpart E.) In using the term, the Act The term also includes school health services, social work
docs not prevent the following means of °°“‘,"“L’£‘ﬂ§_“: services in schools, and parent counseling and training.

(13 In all direct contact with a child, including evaldditowof the (b) The terms used in this definition are defined as follows.
child), communication would be in the lung‘uagc'qonnally used by ) “Audiology"" includes: N
::: %’L‘é" and not that of the parents, if there'is a difference between . (i) Identification of child:s 7 with hearing loss; . X

(2) If a person is deaf or blind, or has no written language, the . (ii‘) Detcrm.inatiop of the range, nature, and degrce of
mode of communication would be that normally used by the person hearing loss, including referral for medical or other profecs-
{such as sign language, braille, or oral communication). sional attention for the habilitation of hearing; i ..

. | . - .
. . . J/
‘ ‘B-7 .
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abilitation, auditory training, speech reading (lipreading),
hearing evaluation, and speech conservation;

(iv) Creation and administration of programs for preven-
tion of hearing loss;

{(v) Counseling and guidance of pupils, parents, and
teachers regarding hearing loss; and -

{vi) Determinatipn.of the child’s need for group and indi-
vidual amplific tio§. selecting and fitting an appropriate aid,
and evaluating the effectiveness of amplification. .

(2) “"Counseling services’™ means services provided by
qualified social workers, psychologists, guidance coun-
setor?, or other qualified personnel.

(3) "*Early identification’’ means_the implementation of a
formal.plan forjidentifyinf a disability as early as possible in
a child’s life. . .

" (4) “Medical services™ means services provided by a
licensed physician to determine a child's medically related
handicapping condition which results in the child’s need for
special educatipn and related services. °

(5) “'Occupitional therapy'' includes:

(i) Improving, developing or restoring functions impaired
or lost through iliness, injury, or deprivation;

(ii) Improving ability to perform tasks for independent
functioning when functions are impaired or lost; and  *

(iii) Preventing, through early”intervention, initial or
further impairment or loss of function.

(6) *Parent ¢ounseling and training”* means assisting par-(
*ents in underslanding the special needs of th&ir child and
- providing parents with information about child development.

2 (7) “Physicpl therapy' -means services provided by a
qualified physigal therapist.

(8) “’Psychojogical sérvices™ include: - .

(i) Administéring psychotogical and educitional tests, and
other assessmept procedures;

(ii) Interpreting assessment results;

(iii) Obtaining, integrating, and interpreting information
ahout child l}e avior and conditions relating-to leamning.
¥ (iv) Consuljng with other staff members in planning
school prograngs to meet the special needs of children as
indicated by psychological tests, interviews, and behavioral
evaluations; an .

(v) Planningfand managing a program of psyehological
services, inclugling psychological counseling for children
and patents. :

9 "Recreagion” includes:

(i) Assessmdnt of leisure function;

(ii) Therapeytic recreation services:;

(iii) Recreatipn programs in schools and community agen-

cies; and -
(iv) Leisure pducation. - .

.(10) *'Schoo] health services'* means services proyided by

a qualified scheol nurse or other qualified person.

L

-

K

7y

\J

(11) **Social work services in schools’ include:

(i) Preparing a social or developmental history on a handi-
capped child; -

{ii) Group and individual counseling with the child and
family;,

(iii) Working with those groblems in a child’s living situa-
tion (home, school, and cO¥imunity) that affect the child’s
adjustment in school; and - -

{iv) ilizing school and community résgurces to enable
the child@e receive maximum benefit from his or her educa-
tional program. >

(12) *’Speech pathology ™ includes: >

(i) Identification of children ‘with speech or language.
disorders; o ~

(ii) Diagnosis and appraisal of specific speech or language

disorders; ¢

(iii) Referral for medical or other professional attention
necessary for the habilitation of, speech or language
disorders; .

(iv) Provisions of speech and language services for the
habilitation or prevention of communicative disorders; and

(v) Counscling and guidance of parents, children, and
teachers regarding speech and language disorders.

(13) *'Transportation"* includes:

. (D) Travel to and from school and between schools, r

_(ii) Travel in and around school buildings, and

(iii) Specialized equipment (such as special or adapted
buses, lifts, and ramps), if required to provide special trans-
portation for a handicapped child.

(20 U.S.C. 1401(17))
i

© 8

’

.

Coment. With respect 10 related services, the Ssnatc Raport
states:

The Committee bill provides a definition of **related services,”
making clear that all such related setvices may not be required for
each individual child and that such term includes carly identification
and assessment of handicapping conditions and the provision of
services to minimize the effects of such conditions. *

) (fenate Report No. 94-168. p. 12 (1975))

\ ‘

The, liswof related services is not exhaustive and may include
other developmental, corrective, or supportive, services (such as
artisticand cultural programs, and art, music, and dance therapy), if
they are required to assist a handicapped child to benefit from

. special education.

There aré certain kmmds of services which might be provided by
persons from varying professional backgrounds and with a variety
of operationat titles, depending upon requirements in individual
States. For example, counseling services might be provided by
social workers, psychologists, or guidance counselors; and

psycholngical testing might be done by quahfied psychological

B-8 .
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examinen. psychametnsis, or p\yth()h)p\l\ (Ichlnu upon State
standards -

Each related service defined under this part may include appro
pnate sdnimisirative and supervisory activities thit are necessary
for progrim planning. management, and evaludtion.

Reg: 300.14 Special education.

» (a)(1) As used in this part, the term **spectal cducation™
means specially designed instruction, at ro cost to the parent,
10 meet the unique needs of a handicapped child. including
. classroom instruction. instruction in physlc:\l education,
home instruction, and instruction in hospitals and
institutions, .
(2) The tenu includes specch pathology. or any other -
related service. if the scrvice consists of specmlly designed
instruction. atno cost to the parents'. to meet the unique needs .
of a handicapped child. and is considered **special educa-
tion™" rather than a “*related service™” under State standards. -,
(3) The term also includes vocational education if it con-
sists of spectally designed instruction, at no cost to the
parents, to meet the unique needs of a'handicapped child.
(b) The terms,in this definition are defined as follows:
(1) " Atno cost® " means that all specially designed instruc-
tion is provided without charge. but does not preclude inci-
dental fees which are nonnally charged to Aonhandicapped
students or their parentﬁ as a part of the regular education
program.

(1\) *Physical education’” is defined as follows:

*+ (i) The term means the development of:

(A) Phiysical and motor fitness;

(B) Fundamental motor skills and patterns; and ~ «

(€) Skills in aquatics, dance. anil individual and group
games and sports {(including intramural and lifetime sports).

+ (i1) The term includes special physical education. adapted
physical education, movement education, and motor de-
velopment

(20U.8 c I401( 16))

(3} “*Vocational education®” mear ¢ organized etlucational
programs which are directly related to the preparation of -
individuals for paid or unpaid employment. or for additional
preparation for a carcer requiring other than a‘baccalaureate
or advanced degree.

(0 U.S C, 140116 - . .

‘ s

.

>

Couniment. (1) The definition of **special education™" isa pnnicu- .
larly important one under these regulations, sice a child is not
handicappe unless he or she needs specfal education. (Sce the
tn section 300.5.) The defi-
ntiion of “'related scrvues * (section 3004,‘4) also depends on this
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_ Reg. 300.127(a) 1) of this subp::?.
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defimtion. wince a related service must be necessary for a child 1o
benetit from specal education Thercfore, if a child docs not need
specnil education. there can be no “*related services, *and the child
{hecause nat “*handicapped™™) s not covered under the Act.

(2) The ahave deflimmion af vogationad education i taken from the
Vocatonal Educition Act of 1963, a .uncndcd hy Puh L 94.482
“vocational education”” includes tndustnal arts and
consumer and Romemaking education programs.

Subpart B—State Annual Program
e Plans and Local Applications f

-

ANNUAL PROGRAM PLANS—GENERAL

Reg. 300.110 Condition of assistance.

In order to receive funds under Part B of the Aci for any
fiscal year, a State must submit an annual program plan to the
Commissioner through ity State educational agency.

(20 U.S.C. 1232¢(b). J412. 1413)

Reg. 300.111 Contents of plan.

~\.\ v
Each annual program plan must contain the provisions
réquired in this subpart. ‘ v

(20 U.S.C. 1412, 1413, 1232¢(b))

ANNUAL PROGRAM PLANS—CbNTENTS

Reg. 100¥121 Right to a free appropriate public
education.

(a) Each annual program plan must include information
which shows that the State has in effect a policy whi
insures that all handicupped children have the right to a free
appropriate public’ education within the e ranges and
timelines under-Reg. 300.122.

(b) The infonmation nwst include a copy of each Staic

statule, court order. State Attorncy General gpinion, and .

other State document that shows the, source of the policy.
« (c) The infonnation must show that the policy:

(1) Applies to all public agencics in the State;

(2) Applies to all handigapped children;

(39 lnplemeints the Hrioritics established under
and

(4) Establishes timeliness fos ifiplementing the policy..in
accordance.with Reg 300 122,

(20 U.S.C. 1412 ). (2)(B). (6). 1413a)3)

L]
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wde 300 122 Tnmgllné&s and ages for {ree appropriate
public education.

(a) General. Each annual prograny plan must include in
detail the policies and procedures which the State will under-
take or has undertaken in order to insure that a free appropri-
ate public education is avaifable for all handlcappcd children
aged three through eighteen within the State not later than
September 1, 1978. and for all handicapped childien aged
three through twenty-one within the State not later than
September 1, 1980.

(b) Documments relatng 1o timeliness. Each annual pro.
gram plan must include a copy of each statute, court order,
attorney general decision, and other State document which
demonstrates that the State has established timelines in ac-
cordance with paragraph (a) of this section. -

(c) Exception. The requirement in paragraph (a) of this
section doos not apply. to a State with respect to handicapped
children aged three, four, five, eighteen, nineteen, twenty, or
twenty-one to the extent that the requirement would be incon-
sistent with State law or practice, or the order of any court,
rcspccling public education for one or more of those agc
groups in the State.

(d) Documeuts relating to exceptions. Each annual pro-
gram plan must: |

(1) Describe in detail the extent to which the exception in
-paragraph (c) of this section applies to the State, and-

(2) Include a copy of each State law, court order, and other
d'ncnt which provides a basis for the exception.

((s.c. 1412008 1

4

)

, Rez. 300.123 Full educational opportunity goal.

Each annual program plan must include in detail the
policies and procedures which the State will undertake, or

has undertaken, in order to insure that the State has a goal of -

providing full educational opportunity to allfhandicapped
children aged birth through twenty-one. .

(20 U.5.C. 141220AY)

A «

(b) For the current school year:

1) The number of h.mdlcnppcd chlldren aged birth
through two, who are receiving special education and reldted
services; a £,

(2) The number of handicapped children:

(i) Who arc receiving a free appropndte public education,

- (ii) Who need, but are not recciving a free appropriate
public education,

(iii) Who are enrolled in public and private institutions and
are receiving a frec appropriate public education, and

{(iv) Who are enrolled in public and private institutions and LI
are not receiving a free appropriate public education.

{c)The estimated numbers of handicapped children who
are expected to,receive special education and related services
during theenext school year.

(d) A description of the basis used to determine thé data
required under this section.

{e) The data required by paragraphs (a), (b), and (c) ofth5s
section must be provided:

(1) For each dlsablluy category (except for children aged
birth through two), and *

(2) For each of the followmg age ranges: birth through

" two, three through five, six through seventeen, and eighteen
through twenty-one. .

(20 US.C. 1412020(A))

C‘onﬁ'em In Fagt B of thc Act, the term "‘disability’* is used
lmcrch:mgcably with ”handlcappmg condition’". For consistency ,
in this rcgulanon achild with a **disability"* means a child with one
of the impairmgnts listed in the definitlon of **handicapped chil-
dren’* in Reg. 300.5, if the child needs special education because of <,
the unpanrmcnh In esserce, there is a continuum of impairments. ” .
» When an impairment is of such a nature that the child needs special
education, it is referred to as a dusablhly. in these regulations, and -
the child is a **haridicapped'* child.

States should note that data rcqunred undcr this section are not to
be transmitted to the Commissioner in personally identifiable form. :
Generally, except for such purposes as monitoring and auditing, *
neither the States nor the Federal Govemnment should have to collect
data under this part in pe;sonally idemtifiable form.

\

timetable.

. Reg. 300.124 Full educational opportunity goal-data\/vﬁ- 300.125 Full educational opportunlty goal-—- .

requirement.

’Bcgmmng with school year 1978-1979, each annual pro-
gram plan must contain the following information:
(a) The estimasgd number of handicapped children who
nect_l special-edu n and related services.

oo -

REG. 300.122 )

Q

(a) General requirement. Each annual program plan must !
contain a detailed timetable for accomplishing the goal of M
providigg “full educational opportumty for all handicapped *
children.

.
s .
° .
[ s a
. - ~ Y

By-lO E ’ -0 : A 4
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(b} Camsgr of timerable (1) The timetable must indicate
what percent ot the total estimated number of handicapped
children the Statc expects to have.full cducational apportu
nity in each succeeding school ygar.

(2) The data requircd under this paragraph must be
provided

(1) For cach hsability category (except fnr children .m.d
birth through twe), and )

(i) For cach of the following age ronges: birth through
two, three through five. six through seventeen, and eightgen
through twenty-one.

L

. T 20U S.C O 1412020A)
R 5
/l : ,
- Reg, 300.126 Full educational opportunity goal—

facilities, personnel, and services.

(@) General requarement. Each annual program plan must
include a description of the kind and number of fycilitics,
p { pervonnel, and scryices necessary throughout the, State to
meet the goal of providing full educational opportunity for all
handicapped children. The State educational agency shall
include the data required under paragraph, (b) of this’section,.
and whatever additional data are necessary to*meet the
requirement.
{b) Stunsncal description. Each annual program plan must «
include the following data:
(1) The number ol additional special class teachers, re-
soufce room teachers, and ittnerant or consultant teachers
| needed for each disability catcgory and the number of cach of
thes¢ who are currently employed in the State. -
e (2) The number of other additional personnel needed, and
, the number currently employed in the State, including school
psychologists, schoql socjal workers, occupatitinal
. therapists. physical therapists, home;hospital teachers,
spcc‘ch-languugc pathologists, audiologists, teacher aides, |
vocatipnal cducation feachers. work study coordinatgrs.
physical education teachers, therapewtic recreation spe-
cuahists, diagnostic personncl, supervisors, and other instruc-
. tional and non-instructional staff.
A3) The total number, of persdificl rcponcd under para-
v raph (b) (1} and (2) of this scction, and the salary costs of
thoSe personnel. v
(4) The number and kind of facilitics needed for handi
capped children and the nuiuber and kind currently inuse i
* - the State, including regular classes serving handicappe
childrén, sef-contained classcs on a repBfar schogl campu
resource rooms. pnvate.specml cducauon day schools, pub- |

N ) :
M ) ‘ [ . o
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g .o . — ’
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schools, haspital pmgram\ occupational therapy facilitics,
physical therapy factlities, public sheliered workshops, prt
vate sheltered workshops, and other types of factlities.

(5) The fotal number of transportation units needed for
handicapped children, the number of transportation units
designed for handicapped children which are 1 use in the
State, and the number of handicapped children who use these
units to benefit from special education.

() Dt ategores, The data required under paragraph (b)
of thins section must be pmvldcd as follows. ,o

(1) Estimates for serving all handlcappcd chlldren who
require special education and related services,

(2) Current ycar data, based on the actual numbers of
handu.lppcd childrgn reeciv'ing special education and related
services (as reported under Subpan G), and

(3) Estuumates for the next school year.

(d) Rationyle. Each annual program plan must include a
description of the means used to determine the number and
salary costs of personncl.

(20 U S C. 141202%(A)) N

Reg. 300.127 Priorities. . §

(a) General requirement. Each annual program plan mist
* include information which shows that:

(1) The State has established priorities which mect the
requirement$ under Regs. 300 320-300.324 of Subpan C.

(2) The State” priontics mcet the timclines under Reg.
300.122 of this subpart, and -

(3) The State has made progress in meeting those
timelines.

(b) Child dara. (1) Each annual program plan must show
the number ofhandlcapped children known by the State to be
in each of the first two priority groups.named 1n Reg. 300 321
of Subpart C: .

(i) By dssabllny catcgory. and -

(n) By the age ranges in Reg. 300.124(c)(2) of thlS <ub

(c) Activities and resources. Each annual program plan,

+ must show for cach of the firvt twe pnqnty Broups. -

(1) The programs, servicest and aclivitits that are being
carricd out ig the State,

(2) The Federal, State. and Idcal resofirces that have been
committed dunng the current school year, and

-t

(3) The programs, services, ac iviticy, and resources that®

are 1o be provided during the next school year ~
(0USC jarzgy -

.

. © * REG.300.127
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.300.128, ldentification, location, and evaluation of
_sandicapped ‘children.

() General requirement. Each annual program plan must
include in detdil the policies and procedures which the S#ie
will undertake or hus undertaken to insure that: .

(1) All ch;;ldrcn who are handicapped, regardless of the
severity of their handicap, and who are in need of special
education and related services are identified, located, and
evaluated;*and -

(2) A practical inethod is developed and implemented to
determine which children are Zurrently receiving needed
special education and related services and which children are
not currently receiving needed special education and related

. services. ‘ -9

(b) Juformation. Each angual program plan must:

(1) Designate the State agéncy (if other than the State
educational agency) responsible for coordinating the vlan-

ning and impl;?lcmatinn of the policies and* procedures -

under paragraph/(a) of this section: .

{2) Name each agency that participates in the planning and

~implementation and describe the nature and extent of its
participation;

(3) Describe the exten®to which:

(i) The activities described in paragraph (a) of this section
have been achieved under the current annual program plan,
and

(ii) The resources named for these activities in that plan

-have been used; ) K
4) Describe each type of, activity to be carried out during
) next school year, including the role of the agency named

.er paragrap}o (b)(1) of this=section, timelines fof complet-

ing those activities, resources thatwill be used, and expected
. outcomes; | . .

{5) Describe how the policies and procedures under para-
graph {a) of this section will be monitored to insure that the
State educational agency obtains: 5

(i) ‘The number of handicappped children within each

Jisability category that have been identified, located, pnd

evaluated, and 4 .
(ii) Iiformation adequate to evaluate the ‘effectiveness of
those policies apd procedures; and - B
" (6) Déscribeithe nicthpd the State oses to determine which
«children are currently receiving special education and related
services and which"children are not receiving special educa-

. tion and related services.

(20 US.C. 1412024 C)

KLomment. The Staie is responsible for insuring that all handi-
capped children are idennfied, loated, and evaluated, including
-childrén in all public and private afencics and institutions in the
State, Collection and use of data are“subject to the confidentiality

Ly 4

requirements in Regs..300.560-300.576 . .

REG..300.128

-

_Reg. 300.429 | Confideftiality of personally identifiable

information.

(a) Each annual program plan must include in detail the
palicies and procedures which the State will undertake or has
undertaken 1n order 1o insure the protection of the confiden-
tiality of any personally identifiable information collected,

. used, or maintained under this part.

(b) The Commissioner shall use the criteria in Rege.

- i()O.SﬁQ-S()() 576 of Subpart E to evaluate-the policies and

" procedures of the State under parigraph (a) of this section.
(20 U.S.C. 1412(2)(D): 1417(c)

Comment The confidentiality regulations were published in the
Federal Register in final Yorm on February 27, 1976 (41 FR 8603-
8610), and met the requirements of Part B of the Act. as amended by
Pub. L. 94-142. Thow regulations are incorpotated in Regs.
300.560-300.576 of Subpart E. »

b \

. o
Reg. 300.130 Individualized education programs.

»~

(3) Each annual program plan nust include information
. which shows that each public agency in the $tate maintains
records of thé'individualized education progrdm for each
handicapped child, and each public agency establishes, re-

views, and revises each program as provided in Subpart C.’
*(b) Each annual gegeram pian must include: ’ ’
(1) Agopy’Sf eac¥State statute, policy, and standard that
regulates the manner in which individualized education pro-
grams are developed, implemented, reviewed, and revised,

and . -

(2) The procedures which the Stafg educatienal agency

follows in monitoring and cvaluating those programs. \

(0 US.C. 14124)) L .

\

Reg. 300.131 Procedural safeguards.

Each annual program ‘plan must include procedurab

" safeguards- which insure that the requiréments th Regs.

; 300.500-300.514"of Subpart E are met.
(20 U.S.C. 14R(SKA) A

- Reg. 300.132 Least restrictive environment,

(a) Each annual program plan must include procedures °
which insure that the requirements in Regs. '300.550-
300.556 of Subpart E are met. .« - .

(B) Each annual program plan mlﬁl include the following
information: .

(1) The nurhber of handicapped children in the State,
within_cach disability category, who are participating in

© 1981 CRR Publishing Company, Washington,'D.G- 20008 *
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regular education programs, consistent with Regs.
300 550-300.556 of Subpart E,

(2) The number of handicapped children who are in sepa-
rate classes or separate school facilities, or who are otherwise
removed from the regular education environment. '

(20 U.S.C. KIXSHR))

Reg. 300,133 Protection in evaluation proc;%urcs.

Each annual pmémm plan must include procedures which
insure that the requircmients in Regs. 300.530-300.534 of
Subpart E are met.

(20 U.S.C. H4I12(5KCh
% @
Reg. 300.134 Responsibility of State educational
agency for all educational programs.

~%

(a) Each annual program plan must include infogmation
which shows that the'requirements in Reg. 300.6G0 of Sub-
F are mét. s ¥
(b) The nformation under paragraph (a) of this section
must include a copy of each State statute, State regulation,
signed agrecuient hetween respective agency officials, and
any other docunicnt, that shows compliance with that
paragraph.

(20 U.S.C. 1412¢6)) '

I

Reg. 300.136 Implementation procedures—State
educational agéncy. G- L.

- .Each annual program plan myst describe the procedures
the State educational agency follows to inform ¢ach public
agency of its responsibility for insuring cffective implemen.
tation of pro¢edural safeguards for the handicapped children

3 A,

served by that public’agency. - Ty, L.
(20 U.S C. 14126) e s

» - I . '

.Reg. 300.137 | Procedures fox consyltation. .

Each annual program plan must fhclude-an assurance that

in camrying out the requiremeMs of section 612 of ther Act,

-procedures are established for consultation with individuals

involved in or concerned withithe educggion of handicapped

‘hildren, inciuding handicapped individuals and parents of
- handicapped children. 8 - o

- o .
(20 U.S.C. 14)2(TXA) !
° . -
@Q ;pg L4 ’
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"Reg.’300.138  Other Federal programs.

Each annual program plan must proviJUe that programs and
procedures are established loanre that funds received by
the State or any¥public agency in the State under any other
Federal program. including section 121 of the Elementary
and Sccondary Education Act of 1965 (20 U S.C. 24(e-2).
sectibn J0S(b)(8) of that Act (20 U.S.C. 844a(b)(8)) of Title
IV-Col that Act (20 U.S.C. 1831), und section 110(z) of the
Vocational Education Act of 1963, under which there iy
specific aulhority for assistance for the ebucation of handi-

4 Capped children, Fre used by the State, only in a manner

1

consistent with the goal of providing free appropriate pubiic
, education for all handicapped children, except that nothing in
this scction limits the specific requirements of the laws gov-

. erning those Federal programs.

(20 U.S.C. MI13(u)(2)) - .
Al .
Reg. 300.139 Comprehensive system of personncl
development. oL

Each annual progran plan must include the matenal re-
. quircd under Regs. 300.380-300.387 of Subpart C.

(20 US.C 1413(a)(3) '

Reg. 300.140 Private’schools.

Each annual progr.am plan must include policies and pro-
c‘aures which insure that the requirements of Subpart D are
met. . .

(20 U.S.C. 1413(a)4)) °
Reg. 300.141 Recovery of funds for misclassified
children. © LT .

" Each ainual pfégram plan must include policies and pro-
ccdures which insure that the Statc seeks to recover any furtis
provided under Part B of the Act for services to a child who is

. determined to be crroneously classificd as eligible to be |

. * (20 U.S.C, 1413(a)(8)

counted under section 61 I(a) or (d) of the Act. °
(20 U.S.C. 1413(a)(5))

Reg. 300.144 Hearing on application.

Each annual program plan must inclugc procegures to
insure that the State educational_agency, docs not take any
final action with respect to an application submitted by a focal
educational agency befgre giving the local educatiopal
agency reasonable notice and an 6pportunity for.a hearing. °

b 4
I .
~ : .. . 'REG. 300.144
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g "q*g. 300.145 Prohibitigwof ‘commingling.

Each annual program plnn' must provide assurance satis-
ctory to the Commissioncr that funds provided under Part B
olthe Act are not commingled with State funds.

S.C. 1413an9)

Comikgnt. This assurance is satisfied by.the usc of a scparate
accounting system that includes an “*audit trail** of the expenditure
of the Part BNunds, Separate bank accountsare not required. (See 34
CFR 76, Subpan F (Cash Depositorics).)

Reg. 300143 Anhyal evaluation,

Each annual program, plan must ipclude procedures for
cvaluation at least annuallx of the effectiveness of programs
in tneeting the educational Reeds of handicapped children,
including evaluation of indivi \hzcd education programs.

(20U $.C.. 1413(a)(11)) N

\\
. . ‘ AN
. , .
Reg. 360.147 State ddvisory panel.

Each annual program plan must provide that the i
ments of Regs. 300.650-300.653 of Subpast F are met.

(20 U.S.C. 1413(a)(12)

‘C‘*g. 300.148 Policies and pro‘ce'dures for use of Part B

Junds. . ,

Each 2nnual program plan must set foﬂh-poliqics and
progedures designed to insure that funds paid to the State
" undzr Part B of the Act are spent in accordance with the
provisions of Part-B, with particular attention given to sec-
tions 611(b), 611(c), 611(d), 612(2), and 612(3) of the Act. .

(30 U.S.C. 1413a)(1})
' 1

Reg. 300.149  Description of use of Part B funds. -

(@) State allgeation. Eath annual program- plan must in- '

clude the following information about the State's use of funds
under Reg. 300870 of Subpart C and Reg. 300.620 of
Subpart F» - N - .

(1) A list of administrative positions, and a description of ‘ ]

duties for cach person whose salary is paid in whole or in part
iwith those funds. . )

(2) For€ach position, the percentage of ‘salary paid with
those funds. ' )

(3) A description of each administrative acivity the Sta;}

cducational agency will carry out during the next school ye
with those, funds. . > ’

. ° . F

T

REG. 300.145

information requ
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(.‘IS) A description of cach direct service and each support
service which the State cducational agency will provide dur-
ing the next schoal year with those funds, and the activities
the State advisory pane! will undertake during that period
with those funds.

(b) Local educational agency allocation. Each annual pro-
gram plan must include: > . :

(1) An estimate of the number and percent of local educa-
tiopal agencics in the State which will receive an allocation
under this part (other than local educational agencies which
submit a consolidated application), '

(2) An estimate of the number of local educational agen-
cies which will receive an allocation under a consolidated
application,

(3) An estimate of the number of consolidated applications
and the average number of local educational agencies per
application, and, .

(4) A description of direct services,the State educational
agency will provide uader Reg. 300.360 of Subpart C.

(204 s.C. 1232e¢(b)(1 (B)(ii))

Reg. 300.151 Additional information if the Stateeduca-
tional agency provides direct services. L

If a State educational agency. provides free appropriate

ic education for handicapped, children or provides them

ices, its annual program plan mugt include the

under Regs. 300.226-300.228,
300.231;, and 300.235.

.- poust i\413(b))

LOCAL EDUCATIONAL AGENCY
APPLICATIONS—GENERAL

Reg. 300.180 Submission of application,

" In order to reccivi.payments under Part B of the Act for
any fiscal ‘year a local educatignal agency must submit an .
application to the State educational agency.

(20 U.5.C. 1414(a)) .

D a ~ e

Reg.300.182" The excess cost requirement.

A local educational agency may only use ffinds under Part- ~
B of the Act for the excess costgf providing special educa-
tion and related serviecs for hahdicapped children.

© > (0 U.S.C. 1414(a)(D), (a)(2)(B)(i) ] )

]
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t &

Reg me.,l' | Meeting the éxcess cust reguirement.

quirement iff it has on the averase spent]at least the amaunt
determined jinder Reg. 360 184 lor the ttlncununul vich o
its handicapped children. Thivamaant may nat include, capr.

»

. ' ‘3. 4 . * ¥
11 A locifl educational azency mcm\z the eveess cost re-

al outlay or dett service -

!,
(20U S C 140102, 1813ax 1Yy .
{Amended in 48 Fed Rep 2253 (April 1 1980). 1

. Comment The excess cost reqyirement aweans thay the focal
educanonal agency must spend & CCrtam nmimun amount tor the
cducation of its handw apped children before Part B funds are user
This insures that children served with Part B funds have at Jeast the
same average athount spent on them, Tram sources other than Pant
B. av do the children in the schoot district taken as a whole. .

The mintmum mount that must be spent for the educatiun of ,
handicapped children is computed under a stitutory farmula, Sce:
on 300 184 umplements ‘this formala and gives a stiep-by-siep | w»
method to detcrmine the minmum amount, Excess costs are thase

Epceial cducation und related services which exceed the

amoant Therefore, if « local educational wguitey can

has ton the average) spent the mimmunramaunt for the

eucation olguch af its handicapped children. it has mej the excess

cost requirement. and all additional costs ase’ excess costs. Past B

funds can then he used to pay for these additianal costs, subjeet to

other requireincats of Part B (priorstics, etc.). In the **Comment”

under section 300 184, there s an exanegple of how the nmimam
amount i computed '

I 4 ¢ o \

~ . ~ .
s

r .
- Reg. 300.184 * Excess costs—camputation of-minimdm
amount. '

€

The munium average amount a local educational agency
must spend under Reg 30X, 183 for the education of each ol
its handicapped children is computed 25 follows: o
(a) Add all expenditures of the local educational agency in <
the preceding school year, exceptcapital outlay and debts
service: . ® ’ )
(1), For elementary school students. if the handicapped = -
child is an clementary school student, or )
{2) For secondary school students. if the haadicapped child
is a.sccondary schapl student, ’ :
(b) From this amount, subtract the total of the following
“antoynts spent for elementary school students or for seggn- .
dary school students, as the cuse may be: :
(1) Amounts the agency speni in the preceding school year
from funds.awarded under Part B of the Act and Titles I and
VH of the Elementary and Sccondary Education Act of 1965,
and .
(2) Amounts from S*ate and local funds which the agency
spent in the preccding school year for: - Aj
(i) Programs for handicapped children,
(ii) Programs fo meet the special educational nceds of
educationally deprived childgen, and o
(iii) Programs of bilingu i cducation for children with- §
limited English-speaking ability. . i o
§(c) Divide the result under paragraph (b) of this section by
the uvcruLc number of students enralled in the agency in the
preceding schoal year: o N

- [

-
] {

j B-15
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1y From local tax funds .,

/

(hnits dlementany schoals.if the handicapped child i :..
clementary pchool student, or .

(2) Initssecandary schaals, if the handicapped child is a
secandary schoal student,

(20 US.C. 131406

(’uumu-u. e following is%in example of how a local*educa.
tonal agengy might compute the average minimum amaunt 1 mist
speid far the education of each of wts handicapped children, under
Reg. 300 1RF Tins example lollows the tarmula in Reg 300 184,
Undder the sfatute and regulatians, the local educanonal agency st
make one domputation for handicapped children in s clementary
shoals ang a separate computation tor handicapped children m 1%
secondary fehools  1he compwiatan lor handicapped schoal stu-
deny wuogt d be done as lollows: .

a. Fiest] the local educational agency must detennine it total
:m:ml'ml of expenditures for elementary school students from all
spurces—flocal, State, and Federal (ncluding Part B)—in the pre-
ctdmg sghoal year. Only capital outlay and debt service re
excluded , .

Esumple A local educatibnal agency spent the foliowing
amounts flast year for clementary school students (includiag s
handicapped clementary school students);

$2.750.000
7.000.000
(3)  From Federal funds 756.000

10,500,000

Of this total, $500,000 was for. capital outlay and debt scrvice
relating to the edugmijon of clerentary school students This must
be subtracted from total expenditures: *

? : $10.500,000
CoL . — 500,000
‘Total expenditures for clementary schoo! stu- .
v dents (less capital outlay and debr service) 10.000.000
b. Next, the-local cducational agency must subtract amaunts
speat ffor: »e
€1)|Pragrains for handicapped children; 2 -
" (2)Programs tfmeet the special educational needs of cducancn-
ally deprived children; and .
(3) Programs of bilingual cducation for children with lunitcd
Englfsh-speaking ability. )
cse are funds which the local educational agencCy actuaiy
nt, not funds received last year but carrted over for the current *
school ycar, .
ample. The local ceducational- agency spent the following
amaunts for eleinentary school students last year.

.

(1) From funds under Title | of thr Elcmc{:-
ary and Secondary Education Act 8f 1965
2) From a speciaf State program for cduca.
tionally deprived children .
*{3) From a grant under Pant B

$3040.000

200,000

lhandicapped children K P

5) From a locally-funded program for -
andicapped children | . .

6) From a grant for a bihngual educanon

program under Title Vi of the Elementary

and Secondary Education Act-of 1965

500,000

250,600

150.000

Total

’

00,0000 °
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« Alocal educational agency would alsainclude any other funds it
, +nt {rom Federal. Swte. or local sources far the three basic
purpa: s: handic.apped children.” educationally depaived children,

and bilingual cducation Tor children with limited English-speaking

abihity } -
his amount’is sustracted from the Jocal educational agency's
total expendhture far clementary whool students computed above;

. SI.44X0.000
« ) — 1600400

A

8,400,000
v
¢. The local educananal agency next must divide by the average
number of sudents enrolled in the clementary sehools of the agency
last year fincluding tts handicapped students).
- Example -Last year, an gverage of 7.000 students were enrolled
in the agencys elementary schoobs. This must be divided into the
amount computed under the-above parugraph: )

$8.400.000/7,000 students equals $1.200/student, L
. oL L
This figure is in the minumum amount the local educational
agency mutt spend (on the itverage) for the education of each of its
handicapped students. Funds under Part B may be used only for
costs over and above this nummum. In this example, if the local
educational agency has 100 handicapped ¢lementary school stu-
dents, it must keeprecords adequale to show that it has spent at least
$120.000 for the educuntion of those students (100 students times
$1.200/student). not including capital cutlay and debt service.
This $120,000 may come from .iny funds except funds under Pant
B, sub}ccg t,any legal requirements that govern she use of those
other funds,
7 *ftheocal educational agency has handicapped secondary school
\_ Jents, it must do the same computation for them. However the
amounts used in the computation would be those the focal educa-
tional agency spent Jast year for the education of secondary school
students, r_n;hcr than for elementary school students. )

Reg. 300.185 Computation of excess costs—consoli-
. dated application. ‘

The mimimum average amount under Reg. 300.183 wherg °

two or mare local educational agencie’s submit a consolidated
application, 15 the average of the combined minimum aver-
age amounts detennined under Reg. 300.184 in those agen-
cies tor clementary or secondary school students. as the case

may be. . e
(20 US.C 141dan iy

.
’ o« -, .
-~ . s s s
oo, M
.

REc300.185 o Y

Reg. 300.186  Excess costs—limitation orf<use of Part B
funds. . ’ =

(1) The excess qust requirement preventy a local educa-
tional agency from using funds provided under Part B of the
Act to.pay for all of the costs dircctly atiributable to the
education of a handicapped child. subject t paragraph (b) of
this section. .

(b) The excess cost requirement does ndt prevent a local
educational agency from using Part B funds to pay for all of
the costs directly attributable to the educption of a handi-

\§apped child in any of the age tanges fhree, fouT™ five,
eightcen, nineteen, twenty. ortwenty-one,fif no local or State

- funds are available for nonhandicapped children i« that age

range. However, the local educational agency must comply
with the nonsupplanting and other requirerhents of this partin
providing the education agd services.

(20 U.S.C. 1402(20); -1414(a)( 1))

’ a
Reg. 300.190 Consolidated applicdtions,

(b) Required applications. A Stat¢ educational agency
may require local educational agencies to submit a consoli-
dated application for payments under Ian B of the Actf the
State educational agency determines that an igdividual appli-

, <ation submitied by a local educational agency will be disap-
* proved because:

(1) The agency's entitlement is tess than the $7,500
minimum required by section 6] 1{c)(4)(A)(i) of the At
(Reg. 300.360(a)(1) of Subpart C); or

" (2) The agency is unable to establish and maintain pro-
grams of sufficient size and seqpe to effectively meet the
educational needs-of handicapped children.

(c) Size and scope of program. The State educational
agency shall establish standards and procedures for determi-

. nations u/nder paragraph (b)(2) of this section.

(20 U.S.C. 1414(cX 1)),
{Amended in 45 Fed. Reg. 22531 (Apri} 3, 1980). ]

.

L4 i 0
i
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Reg. 300.192 State regulat
applications. CB

(a) The State educational agen
with respect to consolittated applfk:
this part.

(b) The State educational agen

(1) Be conustent with Sectio
613(a) of the Act, and °\ *

payments under this part.
%
(20 U.S.C 1414(cX2)(BY

(c) If an intcnncdm’t'c educatjonal .unit is required under
State Iqw to carry out this part, tcjoint responsibilitics given
to local educational agencies uff
section do not apply to the adngini
of any payments reccived by f

it. Those admimistranve\reyponsibilies must be carried

(20 US.C. 1414(c)2UCY)

Reg. 300.193 State eduf
disapproval.

in the decision,
20 U S.C. 1414(h¥3Y)

[Amended in 45 Fed. Reg. 2PS31 (April 3, 1989‘).]

Reg. 300.194 Withholding.

(a)If a S‘latc educationpl agency, after giving reasonable

-notice and an opportunitylfor a hearing to a localeducational

agency, decides that th¢ local educational agency in the

administration of an appljcation approved by the State cduca-

tional agency has failed/to comply with any requirement i

* the application, the State educational agency, after giving
notice to the local educational agency, shall:

n Mal{g no further payments to the local educational
agency unti; the State/educational agency is satisfied that
there is no longér any failure to comply with the requiremnent;
or S :

made by the local edycational agency under Reg. 300.180;
(3) Or both. .
(b) Any local cdu?tional ragency receiving a notice from a

(2) Consider its dc?’lsioq in its review of any application

State educational agency under paragraph (a) of this section
is subject to the pg? ic.notice provision in Reg. 300.592.

-

(20 U.S.C. 14H4(b) 2}y

!
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"7 Reg. 300.220  Child identification.

N

% and use of data are subj

Each application inust incfude procedures which msure
that all children residing withlin the jurisdicsion of the facal
¢Uucationalagency who are handigapped, regardiess of the
severity of their handicap, gnd who are in need of special
c@'gution and related servifes ard identified, located. and
evaluated, including a prictical [method of determining
whictfchitdren are.ctirrently receiving needed special educa-
tion and related services ang which|children are not currently
receiving needed special ion and related services.

14
B I

(20 US.C. 1414(a)1)A)) . -

-

s %

Connnent The local educhtional aggncy bs responsible for insur-
ing that alt handicapped chifdren within its jurisdiction are idert
tified. located. and evaluatd, includifg children in all public and
private a@encies and institufions withir| that jurisdiction. Collection
to the: confidentiality requirements in
Regs. 300.560-300.576 of Subpart E| °
Reg. 300.221 Confidentiality of personally Identifiable

int'o[r!mtion. \

Each application ust include policies and procedures,
whith insuze that thecriteria in Regs. 300.560-300.574 of

Subpart E are met.
(20 U.S.C. l4l4(a)(l)/(8))

Reg. 300.222

Eﬁll educational oppor(u‘nity goal;
timetahle. ‘ s

- Each application must: (a) Include a goal of providing full -
educational opportunity to all handicapped childen, aged
birth through 21, and .

(b) Include a detail_ed timetable for accomplishi? the

~goal. ,

\\
(20*1%2:4(3)(1)(0. (D))
Reg. 300. Facllities, personnel, and services.

Each applicatiof must provide a description of the kind -
and number of facilities, personnel, and services necessaryto °

meet the goal in Reg. 300.222.~ ..
(20 U.S.C. 1414(a)(1}E))

T
~

~—~

Reg. 300.224 FPersonnel development.

Each application must include procedures for the im-
plementation and use of the comprehensive system of per-
sonnel development established by the State éducational
agency under Reg. 300.140. . N

(20 U.S.C 1414()(1XC)(i»

\
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G . 'Reg. 300.225 Priorities. - a:‘:(h) To meet the requitement in paragraph (a) of this
. v R Do ! s X * “Sction. ‘ . Bt N L.
Ea.ch application must mclud;&ng;:es which meet the © 7 (1) The total ;uﬁml Or average per capita amount of.Sgete A
« % ‘requirements of Regs 300.320-300.324. e % “und docal schbdidunds budgeted by the local edusatiogal
(20 U.S.C. 1414(a)(IXCKii)} T N ageney for expenditures i the current fiscak year. f%r?t‘b‘g\ai )
) . .’ . . . educalionaﬂuﬁdic%d children must.be at least equal 0!
s I o " ' 4. the total dmoynt or average per capita amount ?stale and *
. Reg. 300.226 Pirent involvement. - /\ local <choof funds actually expended for the €ducation. of .
. : handicapped thildrefi in the mos! recent preceding fiscal yeat -
. Each application must include procedyres to insufe that, in * for which ahe information is available. Allowarze may be
- meéeting the gosd under Reg. 300.222, the local ucational , . ,  madc for: T - . ]
. agency makes provision for participalion|of and cofisultation | - (1) Decreases In enroliment of handicapped child;cn;‘ang.

with parents or guardians of handi¢apped children.
. . S . '
., (20 U.S.C. 14140a)IXCXiii)

)

.

-
“ e

. Reg. 300.227 Partic
- programs. '« - <.
{a) Each application must include procedures to insure that
to the max;mum extent practicable, and consistent with
Regs: 300.550-300.553 of Subpart E, the local educational
" agency provides special services to enable handicapped chil-
dren (o participate in regular educational programs. .
(b) Each application must describe:
(1) The types of alternative plicements that are available
. for handicapped children, and
. {2) The nupt:kcr of handicapped children within each dis-
ability category.who are sérved in each type of placement.

. (20 U.S.C. 1414a)(1XCXiv) ) : { »

1

»

-

Reg."300.229 Excess cost.

" Each application must provide assurance satisfactory to

*  the State educstional agency that the-local educational

agency uses funds provided under Part B of the Act only for

costs which exceed the amount computed under Rel,

300.184 ind which are directly attributable to the education
“of handicapped children. . .,

- Q0 U.S.C. 1414a)xB)) ) ‘
. . '\' e .
-Reg. 300,230 "Nonsupplamln-;. - .
' > (a) Each application must provide assurance satisfactory to

the State educational agency that the local educational
agency uses funds provided under Part B of the Act to
Yupplement and, to the extent practicable, increase the level
of State and focal funds expended for the education of handi-
capped chi . and in no case to supplant those State and
local funds: ’

REG. 300.225

Q

ERIC

: ;

i .
ipation -In- regular education ¥
] . P -

.
2

P

-
. te

A

(Y

" (ji) Unusﬁallg‘l'argc amounts of funds expenged for sucie
long-ferm purpds as, the acgujsifion.of cquipment and the
construction of schoo! facilities; and . 5"

. (2) The local'educational 4gency must not'use PartB funds . ¢
to displdsé State or local funds for any particular cost. ’

(20 U.s’C. 1414é2B). -

A

ciras Title Pof the E'Icmcmary and

— ™~

Connnegt Under Matotes 5
Secondary Educatror Act of
10 not supplant funds thae *:would"* have been expended if the | -
Federal funds were not avhilable The Rquirement undér Par. B,
however, is to not Supplant funds which havesbeen “expepRd.s

5T Disuse of the past tense suggests that the funds referred to are those

2

-
<

4

~

4+

N

which the Statc or local agency actually spent 2t soqc tirhe before ' *
the use of the Parg B funds. Thercfore, 1 judging compliance with -
this requirement, the Commissioligr looksTo™see if Part B funds are. .
used f(’)r\apy costs whichwere previously paid for with State or local, o
funds. . ~ s, :
The nonsupplanting ‘requirement pyohibits @ Idcat egucational
agency from supplanting State and locat funds with'Part B funds on
either an aggregate bagisgf'for a givenmexpenditure. This means that
if an LEA spent $16@,000 for special educationin FY 1977, it must
budget at least $100,000ip FY 1978, unless one of the conditions in
Reg. 300.230¢b)(1) apphies. o ° :
Whether a local educational agency supptants with rc
particular cost would depend on the circymstances, of th
ture. For example, if 4 teacher’s salary has Been switched {rom tocal .
funding to Part B funding, this would appear to be supplantin. R
However, if that teacher was taking over a different position (s g
as a resource room teacher, for éxample), it would not be supplant:
1qg. Moreover, it might be important to consider whether the par-
lar action of a local educational agency (ed to an increas~ in
serices for handicapped children over thar which previously
exisfed. The iMent of the requirement is to insure that Part B funds
are used to increase State and local efforts and are not used 10 take
their place. Compliance would be judged with this aim in mind. The *
supplanting requirement is not intended to inhibit better services to
bandicapped chilgren. . 2 .

L3

Ctto a
xpendi-

Reg. 300.231 Comparable service:Z
ra

" (a) Each application must provide assfirance satisfactory to
the State educational agency that the local educational:
agency meets the requirements of this section.

B-18
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+

) ‘A‘l-oc?cducmional agency may not use funds under
Part B of the Act to provide scrvices to handicappedgfjildren
unlest the agency udes Stale and local funds to provide
services to those children which, taken ava whole, are at leasl
t;ompaﬁ!ﬂc 1b services provided to other hnndncappcd chil-
dren in that loeal educational agency.

(<), Each local educatioral agency shall maintin records
which show that the agency meets the rcqunrcmcnl in pana-

* graph (b) of this section.

(20 U.S.C. l4|4(a)(2)lC)) Vo . .
Cmmm-m Under the “*comparability”” requireinent, if Stute and
be provided with State and locakfunds taal! handicapped childrenin
the local educationyl agency who nted {RERT. Pant B funds may then
be used 0 <upplement gxmmg services, or to pfowdc addirional
services 1o meet special needs. This. of course, is subject o the

other requrements oféthe Act. including the pnormcs under
ch; 300. 3’0»300 324, T

Re'§ 300.235° Jna:viduamzéd education program.’

Each application must #cludc procedures to assur@that the
. local &ducationalsagency complies with Regs. 300.340-
300.349 of Subpari'C. o

(20 U.S.C. 1414(a)(5) *

eg. 300.237 Procedural safeguards.

Each application must provide assurance satisfactory to

the State educational agency that the local educational
agency has procedural safeguards which meet the require-
ments of Regs. 300.500-300.514 of Subpart E.

(20 U.S.C. 1414(aXn

Reg. 300.238 Use of Part B funds,

Eacil application must describe how the local educational
agepcy will use the funds under Part B of the Act during the
next school year.

. ’
(20 U.S.C. 1314(a) S

.

Reg. 300.240 Other‘requlrem’ents. ‘

Each local application must include additional procedures
and |nformal|9n which the State educational agency may
require in order to meet the State annual program plan re-
qulrcmcnts under Regs. 300.120-300. lSl .

(20 U S.C. 1414(aX6))

SUPPLEMENT 45 *
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locagund\ are used 1o pgovide certain se\ices, those services must,

:\Reg. 300.260

gt

t

APPLICATION FROM SECRETARY OF
lNTERIOR

*
-

Submission of annual application;
approval. '

In order to reccive payments under this part, the Sccretary
of Interior shall subnwt ae annual application which:

(a) Meets applicable requirements of Section 614(.1) of the
Act .
(b) Include$ monitoring procedurcs which are consistent |
with Reg. 300.60!: and

. (c) Includes other materjal as agreed to by the Comms-
sioner and the’ Secretary of Interior.

(20 U.S.C. 1411(D) - ’

e

!

Reg. 300.261 Public participation.
In the development of the application for the Department
of nterior, the Secretary of Interior shall provide for public

participation consistent with Regs. 300.280-300.284.
(20 U.S.C. 1411(D) -

eg. 300.262 Use of Part B funds.

(a) The Department of Interior may use five ;ércem of its
payments in any fiscal year, or $200,000, whichever is
greater, for administrative costs in cacrying out the provi-
sions of this Part.

(b) The remainder of the payments o the Secretary of the
Interior in any fiscal year must be used in accordance with the

priorities under Regs. 300.320-300"324 of Subpart C.

(20 US.C. 1411(D) &

Reg. 300.263 Applicable regulations,

‘q
(20 U.S.C. 1411(0(2)

The Secretary of the Interior shall comply with the re-
virements under Subpants C, E, and F.

REG. 300.263

«

{
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PUBLIC PARTICIPATION

L]

Reg. 300.280 Public hearings before adopting an an-
nual program plan. .

(a) Prior to its adoption of an annual program plan, the
State educational agency shall: , -

(%) Make the plan availuble to the general public,

(2) Hold public hearings, and

(3) Provide an opportunity for ‘comment by the general
public on the plan. :

L
(20 U.S.C. 14127 ‘

.

-

Reg. 300.281 Notice. ) =

+(a). The Statg-cducational-ageney-shall provide notice to
the general public of the*public hearings. M

(b) The notic’ must be in sufficient detait to inform the

public about: . .

(1) The purpose and scope of the annual program plan and
its relation to Part R of the Education of the Handicapped
Act, ’

(2) The availability of the annual program plan,

(3) The date, time, and Iocation of each public hearing,

- (4) The prucedures for submitting written-comments about
( *.plan, and
- \5) The timetable for developing the final plan and submit-
ting it to the Commissioner for approval.

(c) The notice must be published or announced:

(1) Innewspapers or other media, or both, with circulation
adequate to notify the general phblic about the hearings, and
(2) Enough in advance of the date of the hearings to afford
interested parties throughout the State a réasonable opportu-
nily to participate. *

(20 U.S.C. 14147

<

N -

Reg. 300.282 O;Jportunity to participate; comment
period. -

(a) The State educationat agency shall conduct the public
hearings at times and places that afford interested parties
throughout the State a reasonable opportunity to participate.

(b) The plan must be available for comment for a period of
at least 30 days following the date of the notice under
Reg. 300.281.

(20 U.S.C. 1412T))

F a4, v
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Reg. 300.283  Review of public comnients before addpt-
ing plan, 9

Before adopting its annual program plan, the State educa-
tional agency shall:

(a) Review and consider ail public comments, and

(b) Make any necessary modifications in the plan,

(20 US.C. 1412(7)

?

Reg.-300.284 Publicatian and availability of .approved
plan. T

After the Commissioner approves an annual program plan,
the State educational agency shall give notice jn newspapers
“or other fpedia, or both, thatthe plan is approved. The notice
nust name places throughout the State where the plan is
available for access by any interested person.

(20 U.S.C. 1412(T))- g

Subpart C—Services

FREE APPROPRIATE PUBLIC EDUCATION

«

Reg. 300.300 Timelines Br free appropriate public
education.

(8) General. Each State shall insure that free appropriate
public education is available to all handicapped children aged
threc through eightecn within the State niot Jater than Septem-
ber 1,“1978, and to all handicapped children aged three
through twenty-one within the State not later than
September 1, 1980.

(b) Agg ranges 3-5 and 18-21. This paragraph provides
rules for applying the requirement in paragraph (a) of this
section to handicapped childrén aged three, four, five,
cighteen, nincteen, twenty, and twenty-one:

(1)1If State taw or a court order requires the State toprovide
education for handicapped children inany disability category
in any of these age groups, the State must make a free
appropriate public education available to all handicapped
children of the same age who have that disability.

(2) If a public agency proyides education to non-handi-
capped children in any of these age groups, it must make a
free appropriate public education available to at least a pro-
portiohate number of handicapped children of the same age.

(3) If a public agency provides ‘education to 50 percent or
more of its handicapped children in any disability category in
any ,of these age groups, it must make a free appropriate
public education available to all of its handicapped children

. of the same age who have that disability.”

§

B-20 ° »
¢
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" (4) If a public agency provides education to a handicapped
child in any-of thesc age groups. 1t must make a free appro-
. priate puhlic education available to that child and provide that
child and his or her parents all of the rights under Part B of the
Act and this pant,

) ()ASutcisnot rcquired‘éo make a frec appropriate public
education available to a handicapped child in one of these age

groups if: . .

(i) State law expressly prohibits, or do~s not aujhorize, the
expenditure of public funds to_provide education to non-
handicapped children in that age group: or’

L3 {ii) The requirenient is inconsistent with a court order
which governs the provision of free public education to
handicapped children in that State. ‘

(20 U S.C. 141202)(B); Sen. REpt. No 94-€68 p. 19 (1975))
Comment. |, The requirément to make free a;'apmpriate public

State who are 1n the age ranges required under Reg. 300 300 and
> who need special education and related services. This includes
. handicapped children already in school and children with less severe
handicaps, who arc not covered under the prionties under Reg.
300 321, D
2. In order to be tn compliance with Reg. 300 300, each State
must insure that the requirement to identify, locate, and evaluate all
. handicapped children is fully implemented by publie agencies «
throughout the State. This means that before September ¢, 1978,
every child who has been referred or is on a waiting list for evalua-
tion (including children in school as well 45 those not receiving an
education) must be evaluated in accordance with Regs. 300.530-
300.533 of Subpart E. [f, as a result of the evaluation, it is deter-
mined that a child nceds special education and related services, an
individualized education program must be developed for the child
by September 1, 1978, and all other applicable requirements ot this
part must be met. . )
3. The reqllirement to identify, locate. and cvaluate handicapped
children (commonly referred to as the “‘child find system'') was
enacted on August 21, 1978, under Pub. L. 93-380. While each
Stale needed time to establish and implement its chitd find system, -
the four year period between Aogust 21, 1974, and September 1,
1978, is considered to be sufficient to insure that the system is fully
operational and effective on a Statewide basis.
Under the statute, the age range for the child find requirement
(0-21) is greater tfian the mandated age range for proyiding free
appropriate public education (FAPE). One reason for the broader.
age requirement under *child find** is to enable States to be aware *
of and plan.for younger children who will require’special education
and related services. It also ties in with the full educational epportu-
nity goal requirement, which has the saie age range as child find.
. Moreover, while a"State is not required to provide **FAPE' to

handicapped children below the age ranges mandated under Reg.
; 300 300, the State may. at its discretion, extend services to those
“children, subject 1q,the requirements on priorities under Regs.
'<300.320:300 324

-

[
3
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Reg. 300.301 Free appropriate public education—

methods and payments,

(a1} Each State may use whatever State. local, Federal, and
private sources of support are available in the State to mect
the requiremcnts of this part. For cxainple, when 1t 1y neces-
sary to placc a handicapped child in a residential facility, a
State could use joint agrecments between the agencies in- -
valved for sharing the cost of that placement.

(b) Nothing in this pant relieves an insurer or similar third
party from an otherwisc valid obligation to provide or to pay
for services provided to a handicapped child.

(20 U S.C. 1401(18); 1412(2%BY)

o

-

Reg. 300.302, Residential placement.

If placement in a public or private residental program is
necessary to provide special education and related services to
a handicappgd child, the prograp. including non-medical .
careand r and board, must be at 1&) coslt to the parents of
the child. )

(20 U.S.C. 1412(2}B): 1413(a)(4)(B))

Comument This requirement applies to ;;Iaccmenti which are
made by public agencies for educational purFoses. and includes
placements in State-operated schools for the handicapped, su % as a
State school for the deaf or blind.

»

Reg. 300.303  Proper functioning of hearing aids.

B
f

Each public agency ghall insure that the hearing aids worn
by deaf and hard of hearing children in school are functioning &
properly. ~
(20 U.S.C. 1412(2(B)) -

Comment. The report of the House of Representatives on the
1978 appropriation bill includes the following statement regarding
hearing aids: . . ’

In its report on the 1976 appropriation bill the Committce ex-
pressed concern about the condition of hearing aids worn by chil-
dren in publicschools A study done at the Committee's directionty
the Bureas- of Education for the Handicapped reveals that up to
one-third"of the hearing aids ar¢’ malfunctioning. Obviously, the
Committce expects the Office of Education will ensure that heanng
impaired school children are receiving adequate professionalsas-
sessment, follow-up and services.

(House Report No. 95-381, p. 67 (1977))

-~
v
»
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(a) Each
publicagen
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Roal.

State cducational ageficy shall insure that each
£y establishes and implements a goal of prpviding
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LI ,
Reg. 300.306 Nonacademic services. *

.\ (a) l'_:.ach puhlié agency shall 1ake steps to provide

RIC

full educatbnal ofipertunity to all handicapped children in
the area served by the public agency.

" (b) Sub(;)tct to the priority requirements undér Regs.
300.320-300.324, a State or local educational agency may
use Part B funds to provide facilitics, personnel. and services
necessary td meet the full educational opportunity goal.

(20 .S C. Ifl2(2)(A). 1414(a)(1(C)
%n meeting the tull educational opportunity goal, the

‘
«Comment.
encouraged local cducational agencics to include
artistic and cultural activities 1n grograms supported under thigpart,
subjezt to the priority requirements under Regs. 300.320-300.324,
This poiit is addressed in the following statements from the Scnate
Report on Pubi L. 94-142: '

The use of the arts‘as a teaching 100l for the handicapped has long
been recognized as a viable. effective way not only of teaching
special skills. byt also of reaching youngsters who had otherwise
been unlcuchahl§ The Combnittee envisions that programs under
this bill could well tnclude an arts tomponent and, indeed. urges,
that local educananal agencies include the arts in programs for the
handicapped funded under this Act. Such a program could cover
both appreciation of the ants by thg handicapped youngsters, and the
utilization of the arts as & teaching toal per se.

Museunf settings have often been another effective tool jn the
teaching of handicapped children. For example, the Brooklyn
Museum has been ‘a leader in developing exhibits ntilizing the
theightened tactile, sensory skill of the blind. Therefore, in light of
*= national policy cuncerning the use of museums in Federally

sported education. programs enunciated in the Education
Amendments of 1974, the Comiittee also urges local educational
agencies to include musedms in programs for the handicapped
funded under this Act. '

(Senate Report No. 94-168, p. 13 £1975)) .

+ -
o
«

Reg. 300,305 Program opt'ions.

Each public agency shall take steps to.insure that its handi-
capped children have available 1o %Chc variety of ¢duca-

tional programs and servjces available to-nonhandicapped

* children in the area seérved by the agency, including. art,
music, industrial arts, consumer and homemaking education,
and vocational education. J

(20 U.S.C. 141202)(A): 1414(a)(IXC))

Cmmy:u'r. The above list of program options is not exhaustive,
and could include any prugram or agtivity in which nonhandicapped -
students partigipate. - Morcover. .vocational education programs |
must be speciully designed if necessary to enable 2 handicapped
student to benefit fully from those programs; and the set-aside fynds
under the Vbeational Education Act of 1963. as amend@d by
Pub. L. 94-482, may be used for this purpose. Part B funds may
also be used, subject to-the priority requirements under Regs.
300.320-300.324. £ .

}
[4 . ' N P

REG. 300.304

A

onaciademic and extracurricular services and activities n
such manner as is necessary to afford handicapped ch,adrcn
. @n cqual opportunity for participation in those services and
. activities., .*
{bj Nonacademic and extrpcurricular services and ac:
tivities may include counseling services, athfetics \ranspor-
tation, health services, recréational activities, specifl interest

groups or clubs sponsored by the pub]ioagcncy, referrals
agencies which provide assistance to handicapped persons,
and employment of students, including both employment by
the public agency and assistance in making outside employ-

ment available. ' .

-~

-

(20 U.S.C. 1412(2)(A); 1414@)(1XC))

Reg. 300.307 Physical education.

© * . (a) General. Physical education services, specially de-
signed if necessary, must be made availel
capped child receiving a free apprb
(b) Regular physical education. E3 andicapped child
must be afforded the opportunity to participate in the regular
physical education program available to nonhandicapped
¢ children,unless:
(1) The child is enrolled full tige in a separate facility;'or
(2) The child needs specially designed physical educat:on,
as prescribed in the child's individualized education
progtam. %
.(c)Special physical educution. 1f specially designed phys-
ical education is prescribed in a child’s individualized educa-
tion program, the public agency responsible for the education
of that child shall provide theyservices directly, or Jmake
" arrangements for it to be provided through other public o
private programs. B
(d) Education’ in separate facilities. The public agency
responsible for the cduéation of a handicapped child who is
enrolled in a separate facility shall insuge that mcﬁﬂd\
receives appropriate physical education services in com-, \
pliance with pafagraphs (a) and (c) of this section.
{0 US.C. 14OI(16); 141250B); 1414@XEN -

Comment. The Report of the House of Representatives on -
Pub. L. 94-142 includes the following slatement.regarding phystcal
education: » y

Special education as set forth in the Committee bill includes
instruction in physical education, which js provided as a matter of
course 1o all nonhandicapped children enrolled in public eflementar,
and secondary schools. The Committee is concerned thag although
these services are available to and required of all children in our
school systems, they are often viewed as a luxury for handicapped
children, ‘ ., * % B

2

LR R v H .

“The Commitiee expects the Comm\esioner of Education to take
whatever ncliorzis necedsary to assure that physical education ser-

t

© 1981 CIR Publishing Compaty, Washington)
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* vices are avatlableo all handicapped chaldren. aimd has specthically
included physical cducgfion within the defimtion af special educa-
tion ta make ¢lear that the Camnytice expeets such services, spe-
cually destgned where necessary. to be provided as an integral part
of the educatianal pragram at every handicapped chyld

(House Report No F4-312, p 9 (1975) k g

PRIORITIES IN THE USC OF
PART B FUEJDS .
N

Reg. 300.320 Definitions of **first vpriority children*
and *‘second pfiority children." ‘

For the purposes of Regs. 300.321-300.324, the term:

(a) **First prionty children'* means handicapped children
who: 5,

(1) Are in an age group for which the State must make
available free apprapriate pubhic education under Reg.
300.300: and :

(2) Are not recerving any educatian. :

(b) **Second pnority children™ means handicapped chil-*
dren. within cach disabiltty, with the most severe handicaps
who are receiving an inadequate education

(0 U.SC 14123 - .

Comment Aftet September 1. 1978, there should be no second
prionty children, since States must insuré. as a condition of receiv.
mg Part B funds for fiscal year 1979 that ail handicapped children
will have available a free appropnate piblic education by that date.

NOTE—The term “*free appropriate public’éducation.”* as de-
fined in Reg. 300 4 of Subpart A, means **special education and
felatedaservices which * * * are pravided in conformuty with an

1, ndwidualized education program.* * +.°* -

% New *First prionty children” will continue to be found by the, .
State after September 1, 1978 through on-going effons to identify.
locate. and evallate all handicapped children. .

Reg. 300.321

(a) Each State and focal edycational agency’shall use funds
provided under Part B of the Act in the following ordertof
priorities: .

(1) To provide free appropriate public education to first
priority children. including the identification, location, and
evaluation of first priority children. **

(2) To provide frge appropriate public cducation to second
priority children, including the idedfification, location, and
evaluation of second priority children. .

. (3 To nieet the other requirements in this part.

(b) The requirements of paragraph (a) of this section do not-
apply to funds which the State uses for administration undet
Reg. 300.620, ¢ ) \ .

(20 U.S.C. 14] klh)(l)(B). (b} 2XB). (c')(l)("Bi. (N ANXii))

&

°
. 1

Priorities. «

-

SUPPLEMENT 45
, APRIL 3, 1981

(¢) State and local educatianal agencies may not use funds
under Part B of the Act for preseivice training,

OUS C 1413y 1), Senate Report No 94-168,p 34(1975)

Eommenr Note that @ State educanonal agency as well as focu}

< cducational agencies must use Part B tunds (exeept the portion used .

tor State adnnnitzation) for the priarities. A State may have to et
aside o portion of ats Part B allotment to be able to serve newly
tdentificd first prionty children .

After September 1, 1978, Pant B funds may be used:

(1) To continue supporting child 1déntsfication. location, and
evaluation actividies; ¢, .

(2) To provide frce appropnate public education to newly 1den-
tified first prionty children; ,

{3)To mect the tull edutational opportuntties goal required under
§ 300 304. including cmploying additional personnel and providing
insservice traning. 1n order to increase the level, ntensity and
quality af' services provided to individual handicapped chitdren: and

(4) To mect-the other reqifircments of Part B

.

“

'3

‘Reg. 300.322  First priority children—school year
1977-1978. '

(a) In school year 1977-1978. if a major component Qf a
first priority child’s proposed educational program 1s ne
availzble (for example, there is no qualified teacher), the
public’agency responsible for the child's education shall:

« 1) Provide an interim program of services for the child:
and , ’

(2) Develop an individualized edugation program for full
implementation no later than Septentber 1, 1978.

. (b) A local educational agency my use Part B 4unds for
training or other support services in school year 19 -1978
only if all of its first priority children have available‘to them at
least an interim program of services.

(c) A State educational agency ‘may use Part B Tunds for
training or other support services in school year 1977-1978
only if all first priority children in the State have available to

«them at least an interim program of scrvices.
(20 U.S.C. 1411(b), (¢)

©

Contment. This-provision is intended to make it clear that o State
or local educational agency may not delay placing a previously
unserved (first priority) child until it has, for cxample, implemented
an in-service trniming program. The child must be placed. After the
child is in at keast an interim program, the State or local educational
agency mity use Part B funds for traning or other support services
needed 1o provide that child with a free appropriate public
education

i

REG. 300.322
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Reg. 300.323 Services to other children,

If a State or a local educational agency is providing free
appropriate public education to ail its first priority children,
that State oragency may use funds provided under Part B of
the Act: .

(a) To provide free aﬂbropriatcpu,blic education to handi-
capped children who are not recelving any education and who
are in the age groups not covered under Reg. 300.300 in that
State; or

(b) To provide free appropriate public education to second
priority children; or.

(c) Boths

(20 U.S.C. 141 1(bXIXB), (bxz)g). (CH2XANXii))

Reg.300.324  Application of local educational agency to
use funds for the second priority.

A local educational agency may use funds provided under
Part B of the Act for second priority children, if it provides
assurance satisfactory to the State educational agency in its
application (or an amendment to its application);

(a) That all first priority children have a free appropriate
public education available to them;

(b) That the local edugational agency has a system for the
identification, location, and evaluation of handicapped chil-
dren; as déscribed in its application; and

.(c) That whenever a first priority child is identified, lo-
- cated, and evaluated, the local educational agency makes
available a free appropriate public education tg the child.

:E'ZO U.S.C. 1411(bXIXB), (cXIXB); 1414(a)( 1XC)ii))

o
N

< INDIVIDUALIZED EDUCATION PROGRAMS
Reg. 300.340 Definitich. *

As used in this part, The term “*individualized education
' ‘program™* means a written statement fora handicapped chil
‘, that is developed and implemented in accordance with Regs.

(b) Private schouls and facilities. The State educational
agency shall insure that an individualized education program
is developed and implemented for cach handicapped child
who: ¢

(1) Is placed in or referred to a private schoo] or facility by
a public agency: or . :

(2) Is enrolled in a parochial or other private school and
receives speciel education or related services from a public,
agency. .

(20 U S.C. 1412(4). (6); 1413(a)(4))

Commeni. This section applies to all public agencies, including
otheg State agencies (e.g., departments of mental health and wel-
fare), which provide special education to a handicapped child either
directly, by contractor through other arrangements Thus, 1f 2 State
welfare agency contracts with a private school or factlity to provide
special education to 2 Bandicapped child, that agency would be
responsible for insuring that an individualized education program is
developed for the ehild. \ *

~

A\

-

Reg.300.342 When individualized edircation programs
must be in effect. ..

(2) On October 1, 1977, and at the beginning 'of cach
school year thereafter, each public agency shall have in effect
an individualized education program for every handicapped
child who is receiving special education from that agency.

(b) An individualized education program must:

. (1) Be in eftect before special cducation and related ser- *

vices are provided to a child; and >

> . (2) Be implemented as soon as possible following the

meetings under Reg. 300.343,

“(20U.S C. 1412(2)(B), (4). (6): 1414(a)(5). Publ. L 94-142, Sec:

8(c) (1975))

- Comment Under paragraph (b)(2), it is expected that a handi-
capped child's individuglized education program (IEP) will be im-
plemented ymmediately. follewing the meetings under Reg.
300.343. An exception o this would be (1) when the meetings occur
during the summer or a vacation period. or (2) where there are
circumstances which require a short delay (e'g., working out trans-

300.341-300.349. portation arrangements). However, there can be no undue delay in
J ; . " providing special educafion and related services to the child.
¥ (20 U.S.C. 1401(19)» Lo :
Y 1 .
¢/, Reg. 300.341 State educational agency responsibility. . Reg. 300.343 Meetings, 4
! ’ () Public agencies. The State educational agency shall (a) General. Each public agency is responsible for initiat-
' insure that each public agency develops and implements an ing and conducting méctings for the purpose of developihg,
individualized education program for each of its handicapped reviewing, and revising a handicapped child's indiyidualizer
- children. 4 . education program, . ’
{ * -
i . .
,' " . -
; X ) '
. » .
® s
. A . B-24 ' . .

REG. :&.323 : )
Q .

\
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(b) Handicapped ehildren currenty .werl. If the public

agency has determincd that a handicapped child will receive
special education during school year 1977-1978. a meeting
must be held early enough to ingure that an’individualized
education orogram is developed by October 1, 1977. %

(¢) Other handicupped,children For a handicapped child
who is not included under paragraph (b) of this section, a
meeting must be held within thirty calendar days of a deter-
mination that the child needs special ed ication and rclated
services.

(d) Review. Each public agency shall initiate and conduct
mectings to pcriodically review each child’s individualized
education program and if appropriate revise its provisions. A
mceting.mu'st be held for this purpose at least once a year.

(20 U.S C. 1412(2XB). (4). (6); 1414()(5N

Comment The dates on which agencies must have individualized
education programs (1EPS) in effect are specified 1n Reg. 300.342
(October 1. 1977, and the beginning of each school year thereafter).
However, except for new handicapped children (i.e., those
evaluated and determiined toneed special education after October 1,
1977Y. the uming of meetingsto develop, review, and revise IEPs 15
left to the discretion of each agency. ;

. In order to have IEPs in effect by the dates in Reg 300 342,

agencies coutd hold meetings at the end of the school year or duning

thé summer preceding those dates. In meeting the October 1, 1977

timeline, mcetings could be conducted up through-the October 1

date Thereafter, meetings may be held any time throughout the

year, as long as IEPs are in effect at the beginning of each school
| year.

The statute requires agencies to hold a meeting at least once each
year in order to review, and if appropniate revise, each child's IEP.
The uming of those meetings could be on the anniversary date of the
last IEP meeting on the child, but this is left to the discretion of the
agency.

£

-

(a) General. The public agency shall indire that each
n‘ecting includes the following participants:

(1)"A representative of the public agency, other than the
child’s teacher, who is qualified to provide, or supervise the
provision of. special education.
© (2) The chmd’s reacher.

(3) One or both of the child's parents, subjcct to Reg. |
300.345,

.« (4) The child.-where appropriate.

(5) Other ndividuals at the discrction of the parcnt or
agency. '

' \
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(b) Evaluattop persornel For a h‘;inducappcd child who
has been evaluated for the first ime, the public agency shall
insure:

(1) That a member of the evaluation team participates tn
the meccting: or

(2) That the representative of the public agency, the child's
teacher. or some other person is prcsent at the mecung. who
is knowlcdgeablc about the evaluation proccdures used with
the child and is familiar with the results of the evaluation.

(20U S C 1401(19). 1412Q2)(B), (4). (6). 1414(a)(5))

Comment 1 In deading which teacher will participate in meet-
ings on a childs individualized education program, the agency may
wish to consider the following possibilities:

(a) For a handicapped child who 1s receiving special education,
the **teacher™” could be the child’s special education icacher If the
child’s handicap s a speech impairment, the **teacher™* could be the
speech-language pathologist.

(b) For a handicapped child who 1s being considered for place-
ment in specral education, the “teacher™ could be the child's
regular teacher. or a teacher qualified to provide education 1n the
type of program 1n which the child may be placed. or both.

(¢) 1t the chuld is not 1n school or has more than one teacher, the
agency may designate which teacher will parucipate in the meeting

2 Enher the teacher or the agency' representative should be
qualified in the area of the child's suspected disabilny.

3 For a child whose primary handicap is a speech impairment,
the evalyation personnel participating under paragraph (b)(1} of this
section would normally be the speech-language pathologist.

Reg. 300.345 Parent participation.

(a) Each public agency shalt 1ake steps to insure that one or
both of the parents of the handicapped child are present at
each meeting or are afforded the opportunity to participate,
including: .

(1) Notifying parents of the meeting early enough.to insure
that they will have an opportunity to attend; and *

(2) Scheduling the meeting at a mutually agréed on time
and place.

(b) The notice under paragraph (a)(I) of this spction must
indicate the purpose. time, and location of the meeting, and

4

- 'whp will be in attendance.

(c) If neither parent can attend, the public agent¥ shall use
other methods to insure parent participation, including 1nds-
vidual or conference telephone calls. °

td) A meeting may be conducted without a parent in )

attendunce if the public agency is unablc 1o convince the
parents that they should attend. In this cage the public agency

»




102:72

+

» ‘. <

ust have a record of its attempts to arrange a mutually
greed on time and place such as:

(1) Detailed records of telephone calls made or attempted
angd the results of those calls. .

(2) Copies of correspondence sent to the parents and any
responses received, and . ¢

(3) Detailed records of visits made to the purent's home or
place of employment and the results of those visits.

(¢) The public agency shall take whatever action is neces-
sary to insure that the parent understands the proceedings ata
meeting, including arranging for an interpreter for parents
who are deaf of whose native language is other than English.

Af) The public agency shall give the parent, on request,
copy of thezindividualized educatidn program.

(20 U.S.C. 1401(19); 1412(2)(B), (4). (6); 1414(a)(5)) '

Comument. The notice in paragraph (a) could also inform parents
that they may bnng other people to the meeting. As indicated in
paragraph (c), the procedure used to nouify parents (whether oral or
written or both) is left to the discretiori of the agency, but the agency
must keep a record of us efforts to contact parents. -

®

Reg. 300.346 Content of individualized education
program.

-

The individualized education program for each child must
include: )
{a) A statement of the child's present levels of educational
‘rformance; .
{b) A statement of annual goals, including short term
| instructional objectives;
, (c) A statement of the specific special education and re- . -
" lated services to be provided to the child, and the extent to o
which the child will be able to participate in regular educa-
~ tional programs; . ’
(d) The projected dates for initiation of services and the
- “anticipated duration of the services; and
(e) Appropriate. objective critéria and evaluation proce- ..
*:es and schedules for determining, ‘on at least an annual
. b¥sis, whether the short term instructional objectives are
_a being achieved.

-

(20 U.S.C. 1401(19); 1412 (2(B), (), (6); 1414(a)(5); Senate
Report No. 94168, p. 11 (1975))

Reg. 300.347 Private school placements. ,

(a) Developing individualized education programs.® (1)
Before a public agency places a handicapped child in, or
refers a child to, a privae school or facility, the agency shall
initiate and conduct a mecting to, develop an individualized
education program for the-child in accordance with Reg.

» 300.343, ' :

-

Y &
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. (2) The agency shall insure’that ‘a representative of the
private schooi facility attends the meeting. If the representa-
tive cannot attend, the agency shall use other methods to
insure participation by the private school or facility, includ-
ing individunl or conference telephone calls. i

(3) The public agefcy shall also develop an individualized
education program for each handicapped child who was
placed in a private school or facility by the agency before the
effective date ‘of these regulations. -

(b} Reviewing and revising individualized education pro-
grams. (1) After a handicapped child enters a private school
or_facility, any meetings to review and revise the child’s
individualized education program may be initiated and con- *
ducted by the private school or facility at the discretion of the
public agency. ‘

(2) If the priyate school ‘or facility, initiates and conducts
these meetings’ the public agency shall insure-that the parents

" and ar agency representative: : :

(i) Are involved in any decision about the child's indi-
vidualizededucation program; and :

(ii) Agree to any proposed changes in the program before
those changes are implemented. .

(c) Responsibility. Even if a private school or facility
implements a child’s imlividualized education program, re-
sponsibility for compliance with this part remains with the
public agency and the State educational agency.

(20 U.S.C. 1413(a)(4)(B))

0

-

. % Reg. 300.348 Handicapped children in parochial or
other pg‘ivate schools. .

If a handicapped child is enrolled in a parochial or other
privage school and receives special edugation or related ser-
vices from a public agency, the public agency shall:

_ \(a) Initiate and conduct meetings to develop, review, and
;’revisc an individualized education program for the child, in *
“accordancexwith Reg.-300.343; and |

(b) Insure that a representative of the parochial or other
private school attends each meeting. If the representative
cannot attend, the agency shall use other methods to ingure
participation by the private school, including individual or -
conference telephone calls.

-~ '
(20 U.S:C. 1413(a}4)(A)) , .
S ]
f 1]
Reg. 300.349 lr{divlduejized educalion Jrogram—

agéouggzbi}ity. .

.- Each public agency must p-roviﬁé special education and

related services to a handicapped child inaccordance with an

individualized educatiog program. However, Part B of the
9 . o

7/
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/(:t does not I:cquire thatany agency, teacher, orother person - Part B funds. If 4 local edud ational agency elects noi to apply for its ’

be held accountable if a child does not achieve the growth
projected in the'annual goals and ohjectives. -

(2Q U.S.C. 141302)B). 1414()(5). (6): Cong. Rec. at H1Y2
(darly ed., July 21, 1975) .

«

Comment This section is iRended to relieve concerns that the.

individuahzed education program constitutes a guarantee by the
public agency and the teacher that u child will progress ut a speeified
rate However, this section does not relieve agencies and teachers
from making good faith efforts to assist the chitd in achteving the
objectives and goals hited tn the individuatized education program.
Further, the section does not ligmt a parent’s right to complain and
ask for revisions of the ¢hild’s program, or to invoke due process
procedures, ifthe parent feels that these efforts are not bsing made.

DIRECT SERVICE BY THE‘STATE
EDUCATIONAL AGENCY

v 4

Reg. 300.360  Use of local educational agency allocation
for direct services. .

"(a) A State educational agency may not distribute funds to
alocal edué‘ational agency, and shall use those funds to insure
the provision of a free appropriate public education to handi-
capped children residing in the area served by the focal
educational agency, if the local educational agency, in any
fiscal year: '

(1) Is entitled to less than $7.500 for that fiscal year
{beginning with fiscal year 1979);
(2) Does not submit an application that meets the require-
" ments of Regs. 300.220-300.240; . .
(3) Is unable or unwilling to establish and maintain pro-
grams of free appropriate public education; N
8~ (4) Is unable or unwilling to be consolidated with other
local educational agencies in order to establish and mainain

those programs; or .

(5) Has one or more handicapped children who can best be

' served by a' rggional or State center designed to meet the

Q

RIC

needs of those children.
(b) In meeting the requirements of paragraph (a) of this -
section. the State” educational agency may provide special
- education and related services directly, by contract, or
through other arrangements. . . :
(c) Thc excess cost ‘requirements under Regs. 300.182.
.300.186 do not apply to the State cduc’ational agency.

(20 U.S.C.:Ml He)4): 1413(b): 1414(d)) * .

+ Comment: Section 300.360 is a combination of three provisions
inthe statute (Sections 61 1(c)(4). 613(b), amg 614(d)). This scction
focuses mainly on the State's admimslraliﬂtj?and use of local entt-
tlements under Pat B. | X .
" The State educational a&qu, as a recipient of Part B funds is
responsible for insuring that all public agencies iff the State comply
with the provisions of the Act, regardless of whether they receive

~

» L B
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Part B cntittement, the State would be required to use those funds 1o
insure that a frce appropriate public education (FAPE) is made
avitilable to children residing in the urea served by that local agency,
Hawever, f the local entitlement is not sufficient for this purpose,
addwtional State or locafYunds wou ld have tobe expended inorder to
insure that *FAPE"" and the other requirements of the Act are met.
Moreaver, if the local edugattonal agency is the recipient of any
other Federal funds, 1t would have to be 1n coinpliance with Subpary_
D of the regulations for section 504 of the Relidbilitation Actof 1973
(45 CFR Pant 84). It \hould be noted that the term “*FAPE"* has
different meanings under Punt B and section 504. For example,
under Pant B, *'FAPE" is 4 stututory term which requires special
education and related services 1o be provided in accordance with an
individualized education program (1EP). *However. under section
. 504, each recipient inust provide 2an educaton which includes
services that are **designed to meet individual educational needs of
handicapped persans as adequately as the needs of nonhandicapped
persons are met * * * ** Those regulations state that implementa. -
tion of an IEP. in accordance with Pan B, s one means of meeting
the “*FAPE" requireinent

L’

—

Reg. 300.361 Nature and location of services.

The State educational agency may provide special educa-
tion. and related sérvices under Reg. 300.360{a) in the man-
nerand at the [ocation it considers appropriate. However, the
manncr in which the education and services are provided-
must be consistent with the requirements of this part (ifclud-
ing the least restrictive environment provision in Regs.
:300.550-300.556 of Subpart E).

(20 U.S.C. 1414(q)) . S

[N

\ <" . ., -
~Reg. 300,370  Use of State educational agency allocation
for direct and support services. :

&

(a) The State shall usg the portion of its allecation it does-

not use for administration to provide support services and
., direct services in accordance with the priority rtquirements
" under Regs. 300.320-300.324, . l

(b) For the purposes of paragraph (a) of this section:

(1) **Direct services™* means services provided toahandi- .
capped child by the State directly, by contract, or through
other arrarigements,  _ . v
" (2) "Support services’” includes implementing the com-

Zprehensive system of personnel development under Regs.
s ' 300.380-300 388, recruitment and training of hearing offi- ,
* cers and surrogate parents, and public information and pargnt
training activities relating ta a free appropriate public educa-
tion for handicapped children. * e

* (20U.S.C. 1411(b)(2). (c)(2)

-

REG. 300.370 -

» .
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P‘_g. 300,371 State matching. . )
Beginning with the period July 1, 1978-June 30, 1979:and

-for each following year, the funds'that a Staté uses for direct

and support services under Reg. 300.370 must be matched on

a program basis by the State from funds other than Federal

- fulids. This requirement does not apply to funds that the State
, uses under Reg. 300.360.

(20 US.C. 1411(c)(2)(B), (c)(4)(B))

Comment. The requirement inReg 300,371 would be satisfied if
the Staie can document that the amount df State funds expended for
each major program area (¢.g., the comprehensive system of per- '
sonnel development) 1s at Jeast equal to the Expenditure of Federal -
funds in that program arca.

Reg. 300.372 "Applicability of nonsu
requirement.

.

pplanting

Beginning with funds appropriated for Fiscal Year 1979
and for each following Fiscal Year, the requitement in sec-
tion 613(a}(9) of the Act, which prohibits supplanting with
Federal funds, does.not apply to funds that the State uses
from its allocation under Reg. 300.706(a) of Subpart G for
administration, direct services, or support services. *

‘ -
(20 U.s C. 1411(c)(3))

»

-

COMPREHENSIVE SYSTEM OF
_ PERSONNEL-DEVELOPMENT

-

L)

! 8- 300.380 Scope of system.

. Each annual program plan must include a description of
programs and procedures for the development and implemen-

tation of a comprehensive system of
which includes:

(a) The inservice training of general and special educa-
tiongl instructional, related services, and support personnel;

(b) Procedures.-to insure that all personnel necessary to,
carry oul the purposes of the Act are qualified (as defined in
Reg. 300.12 of Subpart A) and that actiyjties sufficient to
carry out this personnel developmentplan are scheduled; and

(c) Effective procédures for acqutring and disseminating to
teachers and administrators of pregrans for handicapped
children significani information derived from educational
research, demonistration, and similar projects, and for adopt-
ing, where approptiate, promising educational practices and
materials developed through those projects.

(20 U.S.C. 1413(a)3))

personnel develogmcnt
o

- * REG. 300.371

Q

/ .
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Reg. 2'300.381 Participation of other agencies and

Institutions.

() The State educational agency must insure that all public
and private institutions of higher ¢ducation, and'other agen-
cies and organizations (inclugling representitives of handi-
capped, parent, and other advocacy .organizations) in the
state which have an interest in the preparatior of personne!
for the education of handicapped children, have an opportu-
nity to participate fully in the development, review, and
annual updating of the comprehensive system of personnel
development. C. U

(b) The annual program plan must describe the nature and
extent of participation under paragraph (a) of this section and
must describe responsibilities of the State educational
agency, local educational agencies, public and private’in-
stitutions of higher education, and other agencies:

(1) With respect to the comprehensive system as a whole,
and . v,

(2) With respect to the personnel development plan under
Reg. 300.383. ¥

’

(20 U.S.C. 1Z12(7)(A); 1413(a)(3))

»

N

14

Reg. 300.382 Inservice-training.

* (a) As used in this section, *‘inservice training’’ means any
training other than that received by an individual in a full-
time program which leads to a degree. .
¢b) Each-annual program plan must provide that the State
educational agency: : ‘
(1) Conducts an annual Aeeds assessment to determine if a
sufficient number of qualified personnel are available in the
State; and
" (2) Initiates inservice personnel development programs
based on the assessed needs of Statewide significance related
{0 the inplementation of the Act. ‘ .
() Each annual program plan must include the results 6f
the needs assessment under paragraph (b)(1) of this sectiop,
broken out by need for new personnel and need for fetrained
personnel. D Ce
(d) The State educational agency may entgr into contracts ,
with institutions of higher education, focal edacational agen-
cies or other agencies, institutions, or organizations {which

" may include parent, haddicapped, or other advocacy ofgani-

zations), to carry out:
(1) Experiinental qr innovative personne! development
ograms;_ I ) ..
-¥2) Development or modification of instructional mate-

’

B-28
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(3) Dissemination of significunt information derived from

educational rescaréh and demonstration pro_fcct.\‘.

(e)-E.tch annual program plan must provide that the State -

educational ugency insures that ongoing inservice training

programs are available to all personnel who are engaged in

the education of handicapped children, and'that these pro-
. grams include: - .

(1) The use of incentives whigh insure participation by
teachers (such a¢ released time, payment for participatton,
options for academic credit, salary step credit, ceptification
renewal. or updating professional skills):

“(2) The involvement of local staff: and

(3) The use of innovative practices which have been’found
to he cffectlvg. , .

(f) Each annual program plan mus: .

(1) Describe the process used in determining the inservice
training needs of personnel engaged in the education of
handicapped children:

(2) Identify the areas in which training is needed (such as
individualized education programs, non-discriminatory test-
ing. least’ restrictive environment, procedutal safeguards,
and surrogate pargnts); )

(3) Speerfy the groups requiring training (such as special
teachers. regular teachers, administrators, psychologists,
speech-language pathologists. audiologists, physical educa-
tion teachers, therapeutic, recreation specialists, physical
therapists., occupational therapists, medical personnel, par-
ents. volunteers, hearing officers, andssurrogate parents);

% (4) Describe the content and nature of traimng for each
area under paragraph (£)(2) of this section:

(5) Describe how the training will be provided in {erms of
(i) geographical scope (such as Statewide, regional, or local),
and (ii) staff training source (such as college and university

. staffs. State and local educational agency personnel, pnd
non-agency pesgonnel): , v

~ (6) Specify: (i) The funding sources to be used. and
(ii} The time frame for providing it; and ,
(7) Specify procedures for effective evalvation of the ex-

tent to'which program objectives are met. -

(20 U.S.C. 1413¢a)(3)

L3

Reg, 300.383 Persoune} devel!opmen( plan.

E.ach_gnnu;il program plan must: (a) Inclide a personnel
development plan which provides a structure for personnel
planning and focuses on preservice and in-¥arvice education_
.needs;

(b) Describe the resulls of the ne2ds assessment under Reg
300.382(b)(1) with respect to identifying nceded areas ol
training, and assigning priorities to those areas: and

(c) ldentify the target populations for personnel dévelop-
ment, including general education and gpecial education in-

¢ structional and administrative personnel, support personnel,
and other personnel (such as paraprofessionals, parents, sur-
.rogate parents, and volunteers). .

4
(20 U.S.C. 1413(aX3))
- B-29
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Reg. 300.384 Dissemination.

. (@) Fach annual program plan giust include a description of

, the Stale's procedures lor acquiring, reviewing, ynd.dis.
semimating to general and special educational inst ctional

* and support personnel, admimstratary of programs fo} handi-
capped children, and other interested agencies and orkaniza-

- tions (including parent, handicapped, and” Sther advocacy '
organizations)’significant information and promising prac-
tices derived from educational research, demonstration, and
other projects. , |

(b) Disserhination includes: v

(1) Making those persdnnel, administrators, agencies, and
organizations aware of the information and practices:

(2) Traning designed to enable the establishment of in-
novative programs and practices targeted on identified local
needs: and

(3) Use” of instructional materials and other media for
personnel development and instructional programming,

(20 U.S.C. 4413a)(3))

4
.

Reg. 300.385 Adoption of educational practices. ~  »

$ _ (a) Eachannual program must provide for a statewide sys-
$  tem designed to adopt, where appropriate, promising educa-
tional practices and materials proven effective through re-
search and demonstration. .
(b) Each annual program plan must provide for thorough
reassessment of edugational practices used inthe *State.
() Each annual program plan must provide for the iden. ,
tification of State, local, and regional resources (human and
. material) which will assjst in mecting the State’s personnel
preparation peeds.”

(20 U.S.C. 1413(a)(3))

Reg. 300.387 Technical assistance to local educational
agencies. : )

Each annual program plan must include a descripjion of
technical assistance that the State educational agency givesto
local ‘educational agencies isotheir implementation of the
State’s compmhqnsivc system of personnel deyelopment.

(20 U.S.C. 1413(a)(3)) -2

Subpart D—Private Schools

HANDICAPPED CHILDREN IN PRIVATE SCHOOLS
., PLACED OR REFERRED BY PUBLIC AGENCIES

. Reg, 300.400 ~Applicability of Regs. 300.401-300.403.

Regs. 300.401-300.403 apply only to handicapped chil-

dren who are or have been placed in or referred to a“private

i schoolor}acjlity by a public agency as a means of providing
- special’education and relfated services. *

(20 U.S.C. 1413(a)(4)(B))-

’

¢ -
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Reg. 300.401 Responsibility of State educational ¥ HANDICAPPED CHILDREN IN PRIVATE SCHOOL:S
" agency. . , NOT PLACED QR REFERRED BY PUBLIC

"Each State educational agency shall insure that a handi-
capped child who is placed in or referred to a private school or
facility by a public agency: -

*(a) Is provided speeial education and related services:
(1) In conformance with an individualized educational
program which meets the requirements under Regs.
300.340-300. 349 of Subpart C:
(2) At no-cost to the parents; and
.(3) Ataschool or facility which meets the standards that
apply to State and local educational pgencies (including the
requirements in this part); and
(b) Has ail of the rights of a handicapped child who is
served by a public agency. '
(20 U.S.C. 1413(2)(4XB))

-~
r

t

)

~

Reg. 300.402 Implementation by State educational
agenty. '

In implementing Reg. 300.401, "the State educational
agency shall: . .

(a) Monitor compliance through procedures such as writ-
ten reports, on-site, visits, and parent questionnaires: - -

(b) Disseminate copies of applicable standards to each
Reivate school and facility to which a public agency has
referred or placed a handicapped child; and

(c) Provide an opportunity for those private schools and
facilities to participate in the development-and revisjon of-
State standards which apply to thém.

(20 U.S.C. 1413a)4XB)) - : :

L

P
. p, »
Reg. 1212.403 Placement of children by parents.

« (a) If a handicapped child has available a fr%e appro-
priate public education and the parents choose to place the
child in a private school or facility, the.public agency is not
required by this part to pay for the child's education at the
private school of facility. However, the public agency shall

make services available to the child as provided under Regs.

300.450-300.460.

(b) Disagreements between a parent and a public agency
regarding the availability of a program appropriate for the
child, and the question of financial responsibility, are subject
to the due process procedures under Regs. 300.500-300.514
of Subpart E. '

(20 U.S.C. 15f2(2)B): 1415) e

AGENCIES

L

Reg. 300.450 Definition of ‘‘private school handi-
. capped children.” .

. .

As used in Regs. 300.451-300.452, **private school
handicapped children'* means handicapped children enrolled
in private schools or facilities other than handicapped chil-
dren covered under Regs. 300.400-30(.403.

(20 U.S.C. 1413(2)4)¢A) ) ]
[Amended in 45 Fed. Reg. 22531 (Apnl 3. 1980).) ° °

1

Reg. 300.451 State educational agency mpon;ibﬂlty.

The State educational agency shall insure that—

{a). To the extent consistent with their number and location
in the State, provision is made for the participation of private
school handicapped children in the program assisted or car-
ried ouflinder this part by providing them with special educa-
tion and related services; and

(b) The other. requirements in 34 CFR 76.651-
76.663 of EDGAR are met. '

(20 U.S.C. 1413/a)(4XA))
(Amended in 45 Fed. Reg. 22531 (April 3, 1980).]
. Reg. 300.452 Local educational agency responsibility.

* ~
(a) Each Jocal educational agency shall provide special
educationdnd\elated services designed to meet the needs of
private school hgdicapped children residing in the jurisdic-
tion. of the agency. -t

(20 U.S.C."1413(a)(4)(A); 1414(a)6)) -
. [Amended in 45 Fed. Reg. 22531 (April 3, 1980).]
. e LY

~ ° Subpart E—Procedural Safeguards

DUE PROCESS PROCEDURES FOR PARENTS
AND CHILDREN

Reg. 300.500 Definitions of ‘?consent," ‘‘evalugtion,”’
and“personally identiflable.” *

As used in this part: “‘Consent means that: (a) The
parent has been fully informed of all information relevant to

e e
- B-30 \ ’ -
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the activity for which consent is sought. in his or her native
language. or other mode of communication;

(b) The parent understands and agrecs in writing to the
carrying out ot the activity far which his or her consent 1s
_sought. and the convent_describes that activity and hists the
records (if any) which will be released and to whoin; and

(crThe parent understands that the granting of consent is
voluntary on the part of the parent and may be revohed at any -,
time.

*‘Evaluation’* means procedures used in accordance with

Regs. 300.530-300 534 to determine whether a child 1s . -

“tion and related services that the child needs. The termmeans
rocedurss used selectively with an individual child and does
t include basic tests administered tQ or procedures used
ith all children in a school, grade, or class. *
"*Personally identifiable’” means that irformation
includes: -
(a) The name of the child, the Chlld § parent, or other

handlcapped and the nature and extent of the specu&dduca

* family member;

(b) The address of the child; teo 8

(c) A per\onal identifier. such as the cmld s social secu-
rity numbcr or student number; or

(d) A list of personal characteristics or offier mfonnat n
which would make it possible to identfy the child With
reasonable cettainty,

(20 U.S.C. 1415, 1417(c)) . - .

Reg. 300.501 Gencral responisibility of public agencies.

Each State educational agency shall insure that cach public
agency, establishes and implements procedural safegiards
which meetthe requirements of Regs. 300.500-300.514.

(20U S.C. 1415(a)) ) .

‘\_,.-

ileg. 300.502 Opportunity to examine,records.

The parents of a handicapped child shall be afforded, in
accordance with the procedures in Regs. 300.5§2-300.569
an opponunny to inspect and review all caucqnon rccords

with respect to:

(a) The ldcnuflcatlon. evaluation, and educational
placement of the child, and- ‘

(b) The provision of a free appropriate public education to
the child: .

(20 U SC. 1415(0)(1)(A9)

A ”
- .
. ™~ -
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Reg. 300.503 Indepéndcnt educational evaluation.

, (a) General (1) The parcnfs of a handicapped child have
the right under this pagt ta obtain an {ndependent educational
evaluation of the child, subjccl to paragraphs (b) through (ef

of this section.

(2) Each public agency shall provide to parents, on re-
quest, information about where an tndependent educational
evaluation may be obtained,

(3) For the purpog€dof this part:

(i) **Independent educational evaluation®* means an
evaluation conducted by 2 qualified examiner who is not
employed By the publie agency responsible for the education
ol the child in question.

(#) **Public expense®* means that the public agency either .

pays for the full cost of the evaluation or-insures that the
evaluation i$ otherwise provided at no cost to the parcnt
consistent with Reg. 300.301 of Subpart C.

(b) Parent right to evaluation at public expense. A parcnt
has the right to an independent educational evaluation at
public expense’if the parent disagrees with an evaluation
obtained by the public agency However, the public agency
may initiate a hearing under Reg. 300.506 of tfus subpart to
show that its evaluation is appropriate. If the ﬁna?dccnsnon is
that the evaluation is appropriate, the parent still has the right
to an independent educational evaluation, but not at public
expense.

(cY Parent initiated emlualmns If the parent obtains an*
independent educational eyaluation at private expehise, the
results of the evaluation: °
P (1) Must bc considered by the pubhc agency in any deci-
sion made with respect to the pmvlsmn of a free appropnalc
public education to the child, and

(2) May be presented as evidence at a hearing under this
subpart regarding that child. .

(d) Requests for evaluations by hearing officers . If a hear-
ing officer requests an mdcpendcm cHucational evaluatiof as
partpfa hcanng. the €ost of the cvaluauon must be at public
expense.

(e) Agency cmencL Whenever an independent evaluation
is at public expense, the criterid under which the evaluation is

. obtained, including the location of the cxaluanon and the

quallf‘cauons of the examiner, must be the same as the
criteria which the public agency uses when it initiates an
evaluation.

(20 US.C.- 14IS(HKINA)) )

Reg. 300.504 Prior notice; pgrent consent.

. = 1 .
(a) Notice. Written notice which meets the requirements

-
»

under Reg. 300.505 must be given to the parents of a handi-

c\apped child a reasonabje time before the public agency:

. REG. 300.504
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" -iluation, or educational placemneni of the child or the
provision of a free appropriate public education to the child,
or : :

(2) Refusestoinitiate orchange the identification, evajua-
“tion, oreducational placement of the child or the provision of -
a free appropriate public education tq the child. ;

(b) Consent..(1) Parental consent muft be obtained
before:  ° ’

(i) Conducting a preplacement evaluation; and

(i) Initial placement of a handicapped child in a program
providing special education and related services.

(2) Except for preplacement evaluatioh and initial place-
ment, consent may not be requircd as a condition of any
benefit to the parent or child. , | . .

.( (1) Propos;:s to initiate or ch.angc the idcmiﬁc‘alion:

0

(c) Procedures whereparent refuses consent. (1) Where .

State law requires parental consent before a handicapped
child is&valua(ed or initially provided special education and
related strvices, State procedures govern the public agency
in overriding a parent’s refusalito consent. .
{2)(i) Wherethere is no State Jaw requiring consent before
i i or initially provided special
education and related services. the public agency may use the
hearing procedures in Regs. 300. .508 to determincif.
the child may be evaluated or jnitially provided special edu-
cation and related services wZ(hout parental consent.
(ii) If the hearing officer upholds the agency, the agency’
-may evaluate or initially prgvide special education and re-
lated services to the child afthout the parent’s consent, sub-
iect to the parent’s rights énder Regs. 300.510-300.513.

1 Y .

.on US.C. 141SBXIXC)L (D)) :

Comment. 1. Any changes in a child's special education pro-
gram, after the initial placement, are not subject to parental consent
under Parf B, but are subject tofthe prior notice requirement in
paragraph (a) and 1he individualized education program require-
ments in Subpant C.

2 Paragraph (c) means that where State law requires parental
consent before evaluation or before special education and related
services are initially proxided, and the parent rofuses (or otherwise
withholds) consent, State procedures, such as obtaining a court
order authorizing the public agency to conduct the evaluation or
provide the education and related services, must be followed.

If, however, there is no legal requirement for sonsent outside of _
these regulations, the public agency may use the due process proce-
dures under this subpart to obtain a decision to allow the evaluation
or services without parental consent. The agency must notify the

parent of its actions, and the parent has appeal rights as wel) as rights
at the hearing itself.

g
\ ‘
e
.

REG. 300.505
.
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Reg. 300.505 Content of fiotice.

(a) The notice under Reg. 300.504 niust include:’ ,

(1) A fult explanation of all of the procedural safeguatds -
available to the parents under Subpart E;

(2) A description of the action proposed or refused by the
agency, an explanation.of why the ‘agency. proposes or re- .
fuses t6 take the action, and a description of any options the
agency considered and the reasons why those options were
rejected; .

(3) A description of each evaluation procedure Lest, rec-
ord, or report the agency uses as a basis for the proposal or
refusal; and .

{(4) A description of any other factors which are relevant to
the agency’s proposal or, refusal. .

(b; The notice must be:

(1) Written in language understandable to the general
public, and - : . .

(2) Provided in the native language of the parent or other
mode of communication used by the. parent, unless it is
clearly not feasible to\do so.

(c) Ifthe native la:%fagcorothcrl{nodcofcommﬁni ation_
of the parent is pot @ written language; the Stite ¢ al
educational agency shall take steps to insure: .

(1) That the notice is translated orally or by other meansto-
the parent in his or her native language or other fgode of
communication; .

(2) That the parent upderstands the content of the notice,
and L ‘
(3) That there is written evidence that thé requirements jn
paragraph (c)'(1) and (2) of this section have been met. *

(20 U.S.C. 1415(b)(1)XD)) ok

- Reg, 300.506 Impartial due process hearing.

(a)'A parent or a public educational agency rpay initiate a
hearing on any of the matters described in Reg.
300.504(a)(1) and (2).

(b} The hearing must be conducted by the State educational
ageney- or the public agency directly responsible for the
education of the child, as determined under State statute,
State regulation, or a written policy of the State educational

. agency.

(c) The public agency shall inform the parent of any free or
low-cost legal afid-other relevant services available in the
area if: .

(1) The parent requests the informhtion; or

(2) The parent or ‘the agenCy initiatés a Hearing under this

Jsection, .

(20 U.S.C. 1416)(2))

B-32 A
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Comment Many States have pointed to the success of using media-
tion as an intervemng step prior to conducting a fornjal due process
hearing  Although the process of mediation 1« not required by the
statute or these reulations, an agency may wish to suggent media-
tion 1n disputes convermng the wdentification, evaluation. and cdu-
cational placcment of handicapped chilidren, and the provision of 3
free 1ppropriate public education to those children. Mediations have
been conducted hyﬁ\lcmbcr.\ of State cducational agencies or local
educational agency persopnel who were not previously ivolved in
the panticulur case. In many cuses, mediation leads to resolution of

differences between parents and ageficies without the development ~

of an adversural refattonship and with miminiul emotional tress.
However, mediation niay not be used to deny or delay a parent’s
rights under this subpan.

Reg. 300.507 Impartial hearing officer.

(a) A hearing may not be conducted:

(1) By a person who is an'employee of a public agency
whick is involved in the education or care of the child, or

(2) By any person having a'personal or professional integ-
est which would conflict with his or her objectivity in the
hearing

(b) A person who otherwise qualifies to conduct a hearing
under paragraph (a) of this section is not an employee of the
agency solely because he or she is paid by the agency toserve
as a hearing officer. ‘

(c) Each public agency shall heep a list of the persons who
serve as hearing officers. Thedistmust include a statement of

the qualifications of each of those persons.
8 ‘ (20 U S C- 1414(b)2)) ‘

%Reg.. 300.508 Hearing rights. -

(a) Any party to a hearing has the right to:

. (1) Be accompanied and advised by counset and’by indi-
viduals' with special knowledfe or training with respect to the
problems of handicapped children;

(2) Present evidence and confront, cross-examine, and
compel the attendance of witnesses; .

(3) Prohibit the introduction of any evidence a the hearing
that has not been disclosed to that party.at least five days ,
before the hearing. ) "

(4) Obtain a written-or electronic verbatim record of the
hearing; . ‘

(5) Obtain written findings of fact and decisions. (The
public agency shall transmit those findings and decisions,
after deleting any personally identifiable information, to the
State advisory panel established under Subpart F).

(b)Parents involved in hearings must be given the right 1o:

(1) Have the child who is the subject of the hearing pres-
ent; and -

(2) Open the heaging to the public. -
(0 US.C. 1415()) A

-
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.

. ’ °
Reg\. 300.5()6J Hearing decision; appeal.
\

‘A decision made in a hearing conducted undertins subpart
is final, unless a panty t6 the heanng appeals the decision '

. under Reg. 3(X).510 or Reg. 300.511,
. v

. ;
Reg. 300.510 Administrative appeal; Impartial review.

(a) If the hearing is conducted by-a public agency other
than the State educunongl agency, any party aggrieved by the
finding$ and decivion in the hearing may appeal to the State
educational agency. . .

(b) #f there is an appeal, the State educational agency shall
conduct an impartial review of the hearing. The official °
conducting the geview shall:

(1) Examine the entire hearihg record; ,

(2) Insure that the procedures at the hearing were consis-
tent with the requirements-of .due proctss; ¢

(3) Seek additional evidence if nécessary. If a’hearing is’
held to receive additional evidence, the rights in Reg.*
300.508 apply;

(4) Afford the partics an oppgrtunity-for oral or Wnitten
argument, or both, at the discretion of the reviewing official;

(3) Make an‘independent decision on completion of the
review; and .

(6) Give a copy of written findings and the decision to the
parties, |

(c) The decision made by the reviewing official is final, .
unless a party brings a‘civil action under Reg: 300.512.

(20 US.C. 1415(c). (d): H.Rep. No. 94-664. ai p. 49 (1975))

Comument. 1. The State educational agency may conduct its
review either direcily or through another State agency acting on its
behalf. However, the State educational agency remains respoasible |
for the final decision on review, )

2. All parties have the right to continue to be represefited by*
counsel at the State administrative revjew level, whether or not the
reviewing official determines that a further hearing is necessary. If
the reviewing official decides to hold a hearing t0 recesve additional
evidence, the other rights in Reg. 300. 508, relating to heanngs, also
_apply' ) ' L}

=

.

Reg. 300.511 Civil action. .

Any party aggrieved by the findings and decision made in a
liearing who does not have the right tq appeal under Reg. .
300.510 of this subpart, and any party aggrieved by the
decision of a reviewing officer-under Reg. 300.510 has the
right to bring a civil action under Section 615(e)(2) of the
Act.

(20L.5.C. 1415)

s,

REG. 300.511

v

A
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. 300.512 Timeliness and convenience 8f hearings surrogate parent, and (2) for assigning a surrogate parent fo
' - and reviews. " A e the child. + ° ‘ v

(a) The public agency shall, insure that not Jater than 45
» dayy after the receipt of a request for a hearing: '
+ (1) A final decision is reached it the hearing; and -

{2) A éopy of the decision is inailed to each of the parties. ~

-(b) The State educational agency shall insuge that not later
than 30 days after the receipt of a request for a review.
(13 A final decision is tsached in the review! and
(2) A copy of the decision is mailed to each of the parties.
(¢} A hearing or reviewing officer may grant specific
"4 extensions of time beyond the period} set qut in paragraphs
(2) and (b) of this section at the request of cither party.
,(d) Each hearing and'edch review involving osal arguments
must be conducted 3t a time and place which is reasonably

convenient to the parents arid child involved, 't

(20 U.S.C. 1415)

(X} .
. A -

Reg. 300.513 Clriild's status during proceedings.

(a) During the pendency of any administrative or.judicial
proceeding regarding a complaint, unless the public agency
and the parents of the child agree otherwise, the child ip-

- velved ip the complaint must remain in his or her present
educational placement, .

- (b) If the complaint involves an application for initial
mission to public schiool, the child, with the,consent of the
rents, must be placed in the puhlic school program until the

...npletion of all the procecdings.
(20 U.S.C. 1415(ex3)) . i
Comment. Reg. 300.513 does not permit a child's placement to
be chafiged during a compldint proceeding, unless the parents and
agency agrec otherwise. While the placement may not be changed,

- this does not preclude the agency from using its normal procedures

, for dealing with children who are endangering themselves or others.
* N

— -«

Reg. 300.514 Surrogate parents.‘ '

(a)General. Each public agency shall insure that the rights
«  of achild are protected when: T
(1) No parent (as defined in Reg. 300.10) can be identified;

(2)The public agency, after reasonable efforts, canmot

discover the whereabouts of a parent; or
(3) The child is a ward of the State under the laws of that
~ . State. ; . : ) -
(b) Duty of public agency. The duty of a public agency

. under paragraph (8) of this section includes the assignmentof °

an individual to act as.a sprrogate for the parents. This rust

include a miethod (1) for determining whether a child needs a

.
-

- \d

REG. 300.512 ~

L] Al

Q . ' ‘
J,EM\:. - ) ‘ ’

R the child.

s

- (¢) Chueria for selecuon of surrogates. (1) The public
-agency may sclect a surrogate parent in any way permitted
under State law. : : . .
surrogate: ‘
- Q(% Has no interest that contlicts with the interest of the
child he or she represents; and

(i) Has'knowledge and skills, that insure adequate repre.  *
sentation of the child. .

(d) Non -ﬂn;)ln_\-ee requirement, compensation. (1) A’per-
son assigned as a surrogat¢ may not be an employee of a
public agency which is involved in the education or care of

(2) A perspn who otherwise qualifits to be a surrogate .
parent under paragraph (c) gnd (d)(1) of this section, is not an
em‘ploycc of the agency so¥ly because he or she is'pajd.by_(hc
agency to serve as sutrogate parent. . .

(¢) Responsibilities. The surrogate parent may represent

* the child in all-matters relating to: et

" (1) The identification, evaluation, and ;dncalipnal
> placement of the chijd, and . ‘ :

L (2) The provision of a free appropriate public educatin (o\ .
the child. ) T
(20 U.5.C. 415(b)(1)(B)) ,
* N s —' ) ' * ' ' \
S o b «‘

PROTECTION IN EVALUATION

Lo PROCEDURES. p

Reg.' 300.530 General.

(a) Each State educational agericy shall insure that each
publie agency establishes afid implements progedures which
meet the requirements-of Regs. 300.530-300.534. :

(b) Testing and evaluation materials and pracedures used‘_’
for the purposes of evaluation and placement of handicapped
children must be selected and administered so as not to be
racially or, culurally discriminatory.

'
4 <

¢ . .
Reg. 300.531 Preplacement evaluation.

* Before any action is taken with respect to thie initial place- |

ment of.a handicapped child in a special educational
" program, a full and individual evaluation of the chiid’s edu-

cational needs must be conducted in accordance with the

requirements of Reg. 300.532. .+ .
' (20°U.5.C. 1412(5)(C))

.B'-34. ‘ .. N [}
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(2) Public agencies shall insure Yhat a person selectedasa ~ .

* (20 U.S.C. 1412(5)(C)) ) IR
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. >

Reg. 300.532 Evaluation proccedures.

- State and local educational agencies shall insureSwa
mininuny, that: '

() Tests and other evaluation materials: =

(1) Are provided and adininistered in the child's native
language or other mode of communication., unless itisclearly
not feasible to do so:  °

(2) Havc been validated for the specific purpose for which
they®are used: and .

3) administered by trained personncl in conformance
with the instructions provided by their producers;

(b) Tests and other cvaluation materials include thosc
tailored to assess specific areas of cducational need and not
merely those which are designed to provide a single general

,intelligepce quotient; ) ¢

(c): Tests are sclected and administered so ag best to ensure
that when a test is administered to a child with impaired
sensory, manual, or speaking skills, the test resulls accu-
rately reflect the child’s aptitude or achievement level or
whatever other fuctors the test-purports to measure, rather

< than reflecting the child's .impaired sensory. manual, or
speaking skills (except where those skills are the factors
which the test purports to measure);

(d) No single procedure is used as the sole criterion for
determining an appropriate educational program for a child,”
and ’

- (¢) The evaluation is made by a multidisciplinary team or
v group of persons, including at least one teacher or other
- * - specialist withknowledge in the area of suspected disability.

<. ' () The child is assessed in ull areas related to the

@

= Suspected disability, including, where appropriate, health,
vision, hearing. social and emotiondl status, general intelli-
~  gence, academic performance, communicative status, and .

motor abilities Cyg

(20 U.S.C. 1412(5)(C)) .

Comument. Children who have a speech impairment as their pri-
mary handicap may not need a complete battery,of assessments.
{e.g., psycholdgical, physical, or adaptive behavior). However, a
qualified speech-language pathologist would (1) ‘evaluate each
speech impaired child using procedures that are appropriate for the

h diagnosis and appraisal-of speech and language disorders, and (2)
where necessary: make referrals for additional assessments needed
to make an appropriate placement decision.

. o b . . .
. - Reg. 300,533 . Placeniént procedures. .
' (a) In interpreting evaluation data and in making pkncc-
" ment decisions, each public agency shall: .
(1) Draw upon information. from a variety of sourccs,
_.including agtilude and achievement tests, teacher recom-,
. - ’ ) hd
g‘, i B-35
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. and

mendations, physical condition. social or cultural

‘background, and adaptive behavior;

-

sources is documented and carefully considéred:

) Insuic that the placement decision is made by a group
of pervons, including persons knowledgeable about the chiid,
thc meaning of the valuation data, ang the placement options;

(2) Insure that informatioh obtained from all af these .

(4) Insurc that the placement decision is made in confor-
mily with the least restrictive environment rules in Regs.
300.550-300.554. ’

(b) If a determination is made that a child is handicappsd
and needs special education and related services, an mdi-
vidualized education program must be developed for the
child in accordancc with Regs. 300.340-300.349 of %
Subpart C. ! !

(20 U.S.C. 1415X(C); 1414(a)(5))

Comment . Paragraph (a)(1) includes a list of examples of sources
that may be used by a public apenoy in making placement decisions,
The agency would not have to use all the sodrees in every instance.
The point of the requirement is to insure that more than one source is
used in interpreting evaluation data and in making placémen dec:.
sions. Forexampls, while allTof the named sources would have (o be
used for a child whose suspected disability is mental retardation,
they would not be necessary for certain other handicapped childpen, -
such as a child who has a severe articulation digorder as his primary
handi?:p. For such a child, the speech-language pathologist, in
complying with the multisource requirement, might use (1) a stan-
dardized test of articulation, and (2) observation of the child's
articulation behavior in conversational spd'l ‘ .

v

Re’g_. 300.534 Reevaluation.

Each State and local educational agcAJncy shall insure:

. (a) That,cach'handicappcd child's indiVidualized educa-

ton program is veviewed in accordance with Regs.

300.340-300.349 of Subpart C, and '
(b) That an evaluation of the child, based on procedurcs

which meet the requirements under Reg. 300.532, is con-

" ducted cvery three years or more frequently if cgonditions

warrant or if the child’s parent or teacher requests an

evaluation. 4

(20 U.S.C. 1412(5)(c)) * %

.-

ADDITIONAL PROCEDURES FOR EVALUATI'IJG
SPECgC LEARNING DISABILITIES

- % -
' . ) f
Reg. 300.540  Additional team members, {

In evaluating a child suspected of having a specific learn-
ing disability, in addition to the requirements of

REG. 300.540
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eg. 300.532, each public agency shall include on the mul-
disciplinary evaluation team:
(a)(1) The child's regular teacher; or _ ,
(D) If the child does nct have a regular teacher, a regular,
classroom teacher qualified to teach a child of his or her age;
. or .

(3) For a child of less than school age, an individual _

qualified by the State educational agency to teach a child of
" his or her age; and o
« (b) At least one person qualified to conduct individual diag-
nostic examination of children, such as a school
psychologist, speech-language pathologist, or remedial read-
ing teacher. - . :
‘( \\

| (20 US.C. 1411 note.)
[Adopted in 43.Fed. Reg. 65083 (Dec. 29, 1977).)

4

Reg. 300.541 Criteria for determining the existence of a
specific learming disability. . -

(3) A team may determine that & child has a specific
learning disability if: \

(1) The child does not achieve commengurate with his or
her age and ability levels in one or more of e areas listed in
«paragraph (a)(2) of this section, when provided withi learning
experiences appropriate for the child's age and ability levels;
and . E ,

(2) The team finds that a child ha?: severe discrepancy

Qtween achievement and intellectual ability in one or more

the following areas: B '

(i) Oral expression;

(i) Listening comprehension:

(iii) Written expression;

(iv) Basic reading skill; )

(v) Reading comprehension; .

(vi) Mathematics calculation; or °

(vii) Mathematic reasoning. )
< (b) The team may not identify a child as having a specific
learning disability if the severe discrepancy between ability
and achievement is primarily the result of:,

T (1) A yisual, hearing, or motor handicap;

(2) Mental retardation;

(3) Emotional disturbance; or

(4) Environmental, cultural or economic disadvantage.

(20 U.SS. 1411 note.)
" [Adopted in 43 Fed. Reg. 65083 (Dec. 29, 1977).]

3

-

Reg. 300.542 Observation. ) R

¢

(a) At least anc team member other than the child's regular
teacher shall observe the child's academic performance in the
regular claxsroom setting. )

(b) Inhe case of a child of less than school age or out of
school, a team member shall observe the child in an gnviron-
ment appropriat¢ for a child of that age. Q L

(20 U.S C. 1311 note )
[Adopted in 43 Fed. Reg. 65083 (Dec. 29, 1977) |

Reg. 300.543 Written report. ’
(a) The team shall prepare a written report of the results of
the evaluation, )
" (b) The report must include a statement of
(1) Whether the child has a specific learning disability;
*  (2) The basis for making the determination;

(3) The relevant behavior noted during the observation of
the chil®: .

(4) The relationship of that behavior to the child's
academic functioning; )

(5) The educationaly relevant medical findings, tf any;

(6) Whether there is a severe discrepancy between
achievement and ability which is not correctable without
special education and related services; and

(7) The determination of the team ctoncerning the effacts of
environmental, cultural, or economic disadvantage.

(c) Each team member shall certify'in writing whether the
report reflects his or her coriclusion, If it does not reflect his
or her conclusion, the team member must submit a separate
statement presenting his or her conclusions.

~ (20 U.S.C. 1411 note.) . AN
[Adopied in 43 Fed. Reg. 65083 (Dec. 29, 1977) | S

LEAST RESTRICTIVE ENVIRONMENT

Reg. 300.550 General.

(a) Each State educational agency shall insure that each
public agency establishes and implements procedures which
meet the requirements of Regs. 300.550-300.556. &

(b) Each public agency shall insure: - .

(1) That to the inaximum extent appropriate, handicapped
childéen, including children in public oxprivate institutions
orother care facilities, are educated with chjldren who are not
handicapped, and

L]

- ERIC

REG. 300.541 :

IToxt Provided by ERI
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(2) That special classes, separate schooling or other re-
moval of handicapped children from the regular educational
énvironment occurs only when the nature or severity of the
handicap is such that education in regular classes with the use
of supplementary aids and services cannot be achieved
satisfactorily.

(20 U S.C. 1412(5)(B): 1414(a)(1)C)(iv))

Reg. 300.551 Continuum of mitermative ;;lacements.

gb;Each public agency shall insure that a continuum of
alternative placements is available to meet the needs of
handicapped children for special education and related

. services. . -

. (b) The continuum required under paragraph (a) of this
section must:

(1) Include the alternative placements listed in the defini-
tion of special education undér Reg. 300.13 of Subpart A
(instruction in regular classes, special classes, special
schools, home instruction, and instruction in hospitals and
institutions), and .

(2) Make provision for supplementary services (such as
resource room Or itinerant instruction) to be provided in
conjunction with regular class placement.

-

(20 U.S.C. 1412(5)XB)) ’

Reg. 300.552 Placements.

Each public agency shall insure that .

(a) Each handicapped child’s educational placement:

(1) Is determined at least annually, .

(2) Is based on his or her individualized educationpro-
gram, and o . -

(3) Is as close as possible to the child’s home;

(b) The various alternative placements included under
Reg. 300:43] are ayailable to the extent necessary to imple-
ment the indiVdualized education program for each handi-
capped child; f s o

(c) Unless a handicapped child's individualized education
program requires some other arrangement, the child is edu- .
cated in the school which he _or she would attend if not
handicapped: and -

(d) In selecting the least restrictive environment, consider-

-3

 ation is given to any, potential harmful effect on the child or

on the quality of services which he or she needs. °
{20 U.S.C. 1412(5)(B)).

Comment. Reg. 300.552 includes some of the main factors which
must be considered in determining the extent to which a handi-
capped child can be educated with children who are not handi-
capped The overriding rule in this scction_i\that placement deci-

)

-
-

v

sions must be made on an individual basis. The section also requires
each agenCy to have vanous altemative placements available 1n
order to insure that each handicapped child receives an education
which is appropriate to his or her individual needs.

The analysis of thawregulations for Section $04 of the Rehabilita-
tion Act of 1973 (34 CFR Part 104—Appendix. Paragraph 24)
includes several points*regarding educational placements of handi-
capped children which are pertinent to this section:

1. With respect to determining proper placements, the analysis
states: *** * * it should be stressed that, where a handicapped child
is so disruptive in a regular classroom that the education of other
students is significantly impaired, the needs of the handicapped
child cannot be met in that environment. Therefore regular place-
ment would not be appropriate to his or her need * * * *

2. With respect to placing a handigapped child in an alternate
selting, the analysis states that among the factors to be considered in
placing a child is the need to place the child as close to home as
possible. Recipients are required to take this factor into account 1n
making placement decisions. The parents* right to challenge the
placement of their child extends not only to placement in special
classes or separate schools, but also to placement 1n a disiant school,
particularly in a residential program. An equally appropnate educa-
tion program may exist closer to home; and this issue may be raised
by the parent under the due process provisions of this subject.

Reg. 300.553 Non-academic settings. -

In providing or arranging for the provision of non-
academic and extra-curricular services and activities, includ-
ing meals, recess periods, and the services andactivities set
forth in Reg. 300.306 of Subpart C, each public agency shall
insure that each>handicapped child participatés with non-
handicapped children in.those services and activities to the
maximum extent appropriate to the needs of that child.

(20 U.S.C. 1412(5)(B))

Comment. Reg. 300.553 is taken from a new requirement in the
final regulations for Section 504 of the Rehabilitation Act of 1973,
With respect to this requirement, the analysis of the Section 504
Regulations includes the following statement: *‘[A new paragraph)
specifies that handicapped children must also be provided non-
academic services inas integrated a setting as possible. This re-
quirement is especially important for children whose educational
needs necessitate their being solely with other handicapped children
during most of each day. To the maximum extent appropriate,
children in residential settings are also provided opportunities
for participation with other children.** (45 CFR Part
84—Appendix, Paragraph 24.) ’

°

Reg. 300.554 Children in public or private institutions.

_ Each State educational agency shall make arrangements
with public and private institutions (such as a memorandum

~

ERIC

Aruitoxt provided by Eic:
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f agreement or special implementation procedures) as may
be necessary to insure that Reg. 300.550 is effectively
implemented. * .

(20 U.S.C. 1412(5XB))

Comment. Under Section 612(5%B) of the statute, the-require-
ment to educate handicapped children with nonhandicapped chil-
dren also applies to children in public and private institutipns.or
other care facilities. Each State educational agency must insure that
cach applicable agency and institution in the State implements this
requirement. Regardless of other reasons for institutional place.
ment, no child irf an institution who is capable of education in a
regular public school setting may be denied access to an educationin
that setting. .

. /—. _ ‘

Reg. 300.%55 Technlcal assistance and training
activities,

Each State educational agency shall carry out activities to
insure that teachers and administrators in all public agencies:
" (a) Are fully informed about their responsibilities for im-
plemgnting Reg. 300.550, and
(b)"Are provided with technical assistance and training
necessary to assist them in this effort. %

(20 U.S.C. 1412(5XB))_

~

‘Rq. 121.556 Monitoring activities. \

) The State educational agency shall carry out actiyities
to insure that Reg. 300.550 is implemented by egch public
agency. o

(b) If there is evidence that a public agency makes place-
ments thatare inconsistent.with Reg. 300.550 of thigsubpart,
the State educational agency:

(I) Shall review the public agency’s justification for its
actions, and . .

(2) Shall assist ip planning.and implementing any neces-

* sary corrective action.

* (20 U.S.C. 1412(5KB))

) CONFIDENTIALITY OF INFORMATION

Reg. 300,560 Definitions.

As used in this subpart:

**Destruction’’ means physical destruction or removal of
personal identifiers from information so that the information
is no longer personally identifiable. ' \

A

REG. 300.555'

IToxt Provided by ERI

LN

**Education records™* means the type of records covered
under the definition of **education records’* in Part 99 of this
title (the regulations implementing”the Family Educational
Rights°and Privacy Act of 1974).

**Particjpating agency’’ means any agency or institution
which collects, maintains, or uses personally identifiable
information, or from which information is obtained, under
this part. ' i

(20 US.C. 1412(2)(D): 1417(c)) .

Reg. 300.561- Notice to parents.

(a) The State educational agency shall give notice which is
adequate to fully inform parents about the requirements
under Reg. 300.128 of Subpart B, including:

* (1) A_description of the extent to which the notice is given
in the native languages of the various population groups in
the State; ‘
. (2) A description of the children on whom personally
identifiable information is maintained, the types of informa-
tion sought, the methods the State intends to use in gathering
the information (including the sources from whom informa-
tion is gathered), and the uses to be made of the information.

(3) A summary of the policies and procedures which par-
ticipating agencies must follow regarding storage, disclosure
to third parties, retention, and destruction of personally iden-
tifiable information; and . ) . .

(4) A description of all of the rights of parents ani children
regarding this information, dncluding the rights under Section
438 of the General Education Provisions Act and Pant 99 of
this title (the Family Educational Rights and Privacy Act of

. 1974. and implementing regulations). ,

(b) Before any major identification, location, orevaluation”
activity, the notice must be published or announced in news-
papers or other media, or both, with circulation adequate to

>

—a

Ty

.

62 Access rights.

participating agency shall permit parents to in-

d/review any education records relating to their
children which are collected, maintained, or used by the
agency under this part. The agency shall comply with a ~

" request without unnecessary delay and before any meeting
regarding an individualized education program or hearing
relating to the identification, evaluation, or placement of the
child, and in no case more than 45 days after the request has
been made. ' )

)

>

B-38
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(b) The rightYo inspect and review education records under
this section includes:

(1), Theright toa response from the participating agency to
reasonable requests for explanations and interpretations of
the records; ..

(2) The right to request that the agency provide copies of
the records containing the information if failure to provide
those copies would effectively prevent the parent from exer-
tising the right to inspect and review the records; and

(3) The right to have a representative of the parent inspect
and review the records.

(c) Anagency may presume that the parent has authority to
inspectand review records relating to his or her child unless
the agency has been advised that the parent does not have the
authority under applicahle State-law 'governing such matters
as guardianship, separation, and divorce.

(20 0.5.C. 141202)(D): 1417(c)) : /

Reg. 300.563 Record of access.

Each participating agency shall keep a record of parties
obtaining access to education records collected, maintainad,
or used under this part (except. access by parents and au-
thorized employees of the participating agency), including .
the name of the party, the date access was given, and the

» purpose for whiclr the party is authorized to use the records.

*

(20 U.S.C. 141202XD); 1417(c))

»

Reg. 300.564 "Reqords on more than one child.

If any education record includeairr;fonnation onmore than
one child, the parents of those children shall have the right to
inspect and review only the information relating to their child
or to be informed of that specific information.

(20 U.S:C. 1412(2)(D); 1417(c))

.

Reg.300.565 List of typesand locationsof information.

Each participating agency shall provide parents on request
a list of the types and locations of education records col-
lected, maintained, or used by the agency.

(20 U.S.C. 1412(2XD): 1417(c))

Reg. 300.566 Fees.

(a) A participating education agency may chﬁrgc a fee for
copies of records which are made for parents under this part if

* the fee does not effectively prevent the parents from exercis-

-t

ing their right to inspect and review those records.
(b) A participating agency may not charge a feeto search
for or to retrieve information under this part.

(20'U.5.C. 1412(2)(D); 1417(c))

\
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Reg. 300.567 Amendment of records at parent’s
request. .

(a) A parent who believes that informa\ion in education,
records collected, maintained, or used under this part is
inaccurate or misleading or violates the p \vacy or other
rights of the chilgimay request the participating agency
which maintains thé¥information to amend the {nformation,

(b) The agency shall decide whether to amend the infgyma-
tion in accordance with the request within'a reasonible period
of time of receipt of the request.

(c) If the agency decides to refuse to amend the } forma-
tion'in accordance with the request it shall infprm thé\parent
of the refusal, and advise the parent of the right to a hearipg
under Reg. 300.568. .

€20 U.S.C, 1412(2)(D); 1417(c))

Reg. 300.568 Opportunity for a hearing. ¢
The agency shall, on request, provide an opportunity fora
hearing to challenge information in education records to
insure that it is not inaccurate, misleading, or otherwise in
violation of the privacy or other rights of the, child.

(20U.5.C. 1412Q2)Dy; 1417(c))

Reg. 300.569 Result of hearing.

(a)If, as aresult of the hearing, the agency decides that the
information is inaccurate, misleading or otherwise in viola-
tion of the privacy or other rights of the child, it shall amend
the information accordingly and so inform the parent in
writing. ’

(b) If, as aresult of the hearing, the agency decides that the
information is not inaccurate, misleading, or otherwise in
violation of the privacy of other rights-of the. child, it shall -
inform the parent of the right'to place in the records it
maintaifis on the child a statement commenting on the infor-
métion or setting forth any reasons for disagreeing with the
decision of the agency. ”

(c) Any explanation placed inthe records of the child under
this section must:

(1) Be maintained by the agency as part of the records of -
the child as long as the record or contested portion is main-
tained by the agency; and '

(2) If the records of the child or the contested portion is
disclosed by the agenay to any party, the explanation must
also be disclosed to the panty,

(20 U.S.C. 1412(2)(D); 1417(c))

-

u“

N

Reg. 300.570 Hearing procedures.

A hearing held under Reg. 300.568 of this subpart must be
conducted according to the procedurés under Reg. 99.92 of
this title. . .

(200U.S.C. 1412Q2)(D); 1'417(c) )

X




-
N

-
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. 300.571 Consent. )

- '(a) Parental consent must be obtained before personally
identifiable information is:- \Nh

(1) Disclosed to anyone otherthan officials of participating
agencies collecting or using the infogmation under this part,
Subject to paragraph (b) of this section; or -

(2) Used for any purpose other than meeting a requirement
under this part. .

(b) An educational agency or institution subject to Part 99
of this title may not release information from education
records to participating agencies without parental consent
unless authorized to do so under Part 99 of this title.

(

(c) The State educational agency shall include policimsa@e\
inth

pracedures in its annual program plan which are used
event that a paret refuses to provide consent under this
section. - .

(20 U.S.C. 1412QXD); 1417c)) =«

.

Reg. 3‘00.572 Safeguards. e

(a) Each participating agency shall protect the confiden-
tiality of personally identifiable information at collection,
storage, disclosure, and destruction stages. .

(b) One official at each participating agenay shall assume
responsibility for insuring the-confidentiality of any person-
ally identifiable information. )

(c) All persons collecting or using personally identifiable

rmation must receive training or instruction regarding the

' Ate's policies and procedures under Reg. 300.129 of Sub-
part B and Part 99 of this title. . ]

*  (d) Each’ participating agency shall maintajn, for public

inspection, a current listing of the ‘names and positions of

those employees within the agency who may have access to

personally identifiable information. R

(20 US.C. 1412)(D: 1417())

-
»

»
*

\
Reg. 300.573 Destruction of information.

(a) The public agency shall inform parents when person-
ally identifiable information collected, maintained, or used
under this part is no longer needed to provide educational
services to the child. - .

(b) The information must be destroyed at the request of the
parents. However, a permanent record of a student’s name,
address, and phone number, his or her grades, attendance
record, classes attend®y, grade level completed, and year
completed may be mainigined without time limitafion,

(20 U.S.C. 1412(2)(D): 1417(c)) -

-
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o

Comment. Under Reg. 300.573, the personally identifiable in-
formation on a handicipped child may be retajned permanently
unless the parents request that it be destroyed. Destruction of rec-
ords is the best protection against improper and unauthorized disclo-
sure. However, the records may be needed for other pugposes. In
informing parents about their rikhts under this section, the agency
should remind them that the records may be nceded by the child or
the parents for social security benefits or other purposes. If the
parents request that the information be destroyed, the agency may
retain the information in paragraph (b). )

§

-~

Reg. 300.574 Children’s rights. - .

The State educational agency shall include policies and
procedures in its annual program plan regarding the extent to
which children ate afforded rights of privacy similar to those
afforded to parents, taking into consideration the age of the
child and type or severity of disabil_ity.

(20 U.S.C. 1412(2XD); 1417(c))

Comment’. Note that under the regulations for the Family Educa-
tional Rights and Privacy Act (45 CFR 99.44(a)). the rights of
parents regarding education records are transferred to the student at

age 18.

-

Reg. 360.575 Enforcement. . ¢

The State’educational agency shall describe in its annual
program plan the policies and procedures, including sanc-
tions, which the State uses to insure that its policics and
procedures are followed and that the requirements of the Act
and the regulations in this part are met. -

(20 U.S.C. 1412(2XD); 1417(c)) ’

™
B i .

Reg. 300.576 Office of Education.

If the Office of Education qr its authorized representatives
collect any personally identifiable information regarding
handicapped children which is not subject to 5 U.S.C. 552a
(T’le Privacy Act of 1974), the Commissioner shall apply-the
requirements of 5 U.S.C. Section 552a.(b)(1)-(2), (4)-(11);
(©); (@), (eX(1); (2); (3)(A), (B), and (D), (5)-(10); (h); (m);
and (n), and the regulations implementing those provisions in
Part 5b of this title. .

(20 US.C. 14122)(D); 1417(c)) ‘ :

o -

. REG. 300.571

Q _ ‘ ; R ! ‘
E' .o . ' 11
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OFFICE OF EDUCATION PROCEDURES

»

Reg. 300.580 Opportunity for a hearing.

The Coramissioner gives a State educational agency rea-

sonable notice and an opportunity for a hearing before taking -

any of the.following aétions:

(a) Disapproval of a State’s annual program plan under
Reg. 300.113 of Subpart B. . .

(b) Withholding payments from a State under Reg.
300.590 or under Section 434(c) of the General Education
Provisions Act. .

(c) Waiving the requirement under Reg. 300.589 of this
subpart regarding supplementing and supplanting with funds
provided under Part B of the Act.

(20 U.S.C. 1232¢(c): 1413(a)(9)(B): 1413(c); 1416)

g

Reg. 300.589 Waiver of requirement regarding sup-
plementing and supplanting with Part B funds.

(a) Under Sections 613(a)(9)(B) and 614(a)(2)(BX(ii) of
the Adt, State and locu! educational agencies must insure that
Federat funds provided under Part B of the Act are used to
supplement the level of State and local funds expended for
the education of handicapped children, and in no case to
supplant those State and local funds. Beginning with funds
appropriated for fiscal year 1979 and for each following
fiscal year, the nonsuppMnting requirement only applies to
funds allocated to local educational agencies. (See Reg.
300.372.) ’ Lo

(b) If the State provideslear and conyincing evidence that
all handicapped children have available to them a free appro-
priate public education, the Commissioner may waive in part
the requirement under Sections 613(a)(9)(B) and
614(a)(2)(B)Xii) of the Actif the Commissioner concurs with
the evidence provided by the State.

‘oW
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(c) If a State wishes to requést a waiver, it must inform the
Commissiongr in writing. The Commissioner then provides
the State with a finance and membership report form which
provides the hasis for the request. -

(d) In its request for a waiver, the State shall include the
results of a special study made by the State to obtain evidence
of the availability of a free appropriate public education 10 al|
handicapped children, The special study must include state-
ments by a representative sample of organizations which deal
with handicappedg children, and parents and teachers of
handicapped children, relating to the following areas:

(1) The adequacy and comprehensiveness of the State's
system fgr locating, identifying, and evaluating handicapped
«hildren, and '

(2) The cost to parents, if any, for cduchion for children
enrolled in public and private day schools, and in public and
private residential schools ,andlinstitutions, and

(3) The adequacy of the State’s due process procedures.

(¢) In its request for a waiver, the State shall inciude
finance data relating to the availability of a free appropriate

. public education for afl handicapped children, including:

(1) The total current expenditures for regular education
programs‘and special education programs by function and by

* source of funds (State, local, and Federal) for the previous

school year, and
-{¢) The full-time equivalent membership of students en-
rolled in regular programs and in special programs in the
revious school year.

(f) The Commissioner considers the information which the
State provides under paragraph (d) and (e) of this segtion,
along with any additional information he may request, or
obtain through on-site reviews of the State's education pro-
grams and records; to determine if all children have available -
to them a free appropriate public education, and if so, the
extent ofsthe waiver. Lo

(g) /The Stat¢ may request a hearing under
Regs./300.580-300.583 with regard 1o any final action by the
Compnissioner under this section. .

" (0/U.8.C. 1511(c)(3); 1413(a)(9)(B))

REG. 300.589
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Subpart F—State Administration

'STATE EDUCATIONAL AGENCY
RESPONSIBILITIES; GENERAL

&

Reg. 300.600 Responsibility for all educational
programs.

(a) The State educational agency is responsible for:

insuring;

(1) That the requirements of this part are carried out; and

(2) That each educational program for handicapped chil-
dren administered within the State, including each program
administered by any other public agency: -

(i) Is under the gencral supervision of the persons respon-
sible for educational programs for handicapped children in
the State educational agency, and

(ii) Meets education standards of the State educational
agency (including the requirements of this part).

(b) The State must comply with paragraph (a) of this
section through State statute, State regulation, signed agree-
ment between respective agency officials, or other
documents. : 5

(20 U.S.C. 1412(6))

.
Ld .« -

Commegt. The requirement in Reg. 300.600(a) is taken essen-
tially verbatim from section 612(6) of the statute and reflects the
desire of the-Congress for a central point of responsibility ‘and
accountability in the education of handicapped children within cach
State. With respect to State educational agency responsibility, the
Senate Report on P.L. 94-142 includes the following statements:

is provision is included specifically to assure a single line of
responsibility with regard to the education of handicapped children,

"+ and to assure that inthe implgmentation of all provisions of this Act

and in carrying aut the right to education for handicapped childrEn,
the State educatibnal agency shall be the responsiblc' agency * ¢ *,

t

BoT e

.
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Without this requirement, there is an abdication of responsibility
for the education of handicapped children. Presently, in many
States, responsibility is divided, depending upon the age of the
handicapped child, sources of funding, and type of services de’
livered. While the Committee understands that different agencies
may, in fact, deliver sprvices, the responsibility must remain in a
central agency overseeing the education of handicapped children, so
that failure to deliver services or the violation of the rights of
handicapped children is squarely the responsibility of one agency.
(Senate Report No, 94-168, p. 24 (1975))

In meeting the requirements of this section, there are a number of
acceptable options which may be adopted, including the following:

(1) Written agreements are developed between respective State
agencies concerning State educational agency standards and
monitoring. These agreements are binding onrthe local or regional
counterparts of cach State agency.

(2),-The Governor's Offjce issues an administrative directive
establishing the State educational agency responsibility.

(3) State law, regulation, or policy desigrates the State.educa-
tional agency as responsible for establishing standards for all educg-
tional programs for the handicapped, and includes responsibiliyy for
monitoring. W

(4) State IawMMtn that the State educational agency s re.
sponsible for all educational progranis.

!

USE OF FUNDS

r
Reg. 300.620 Federal funds for State administration.

A State may use five percent of the total State allotmerit in
any fiscal year under Part B of the Act, or $200,000,
whicheveris greater, for administrative costs related to carry-
ing out sections 612 and 613 of the Act. However, this
amount cannot be greater than the amdunt which.the State
may use under Reg. 300.704 or Reg. 300.705, as the case
may be. . .

! ] .

(20 U.S.C. 1411(b), (&)™~
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“eg. 300.621 Aliowable costs. '

(a) The State educational agency may use funds under

Reg. 300.620 of this Subpart for:

(1) Administraticn of the annual program plan and for
pianning at the State level, including planning, or assisting in
the planning, of programs or projects for the education of
handicapped children; T o

(2) Approval, supervision, monitoring, and cValhujgn of

" the effectiveness of local programs and projects for the edu-

~cation of handicapped children;

~REG. 300.621

¢

(3) Technical assistance to local educational agencies with

respect to the requirements of this part;

(4) Leadership services for the program supervision and
management of special education activities for handicap
children; and . ’

~(5) Other State leadership activities and consultative
servides. . :

(b) The Stafeeducational agency shall use the remainder of
its funds under Reg. 300.620 in accordance with Reg.
300.370 of Subpart C. o -

(20 U.S.C. 1411(b), (c)) )

STATE ADVISORY JPANEL

¥
-
-~

Reg. 300.650  Establishment.

(2) Each State sKall establish, in accordance with the
rovisions of this subpart, a State advisory panel on the
Jucation of handicapped childrén.

(b) The advisory panel must be appointed by the Governor
or any other official authorized under State law to make those
appointments. - " ’

(c) If a State has an eXisting advisory panel that can
perform the functionsin Reg. 300.652, the State may modify

the-existing panel so that it fulfillsgll of the requirements of -

this subpart, instead of establishing a new advisory panel.

P

(20 U.5.C. 1413(X12)) -

: &
Reg. 300.651 Membership.

(a) The membership of the State advisory panel.must be
composed of persons involved in or cotcemed with the
education of handicapped children. The membership must
include at least one person representative of each of the
following groups: . ’

(1) Handicapped individuals.

(2) Teachers of handicapped children.
(3) Parents of handicapped children.

'y

A
¢

[y

., consults with and receives input from various consumer and special

: °
the HANDICAPPED LAW REPORT"
(4) State an(i local educdtional officials.
(5) Special education program administratbrs.
(b) The State may expand the advisory panel to include

additional persons in the groups listed in paragraph (a) of this
section and representatives of other groups not listed.

(20 U.5.C. 14)3(a)(12))

.

&

. Comment. The membership of the State advisory panel, as listed.

in paragraphs (a)( 1)-(5), is required in section 613(a)(12) of the Act,

Asindicated in paragraph (b), the composjtion of the panel and the

number of members may be expandedat the discretion of the State.

::; z_ldding to the membership, considernt.ion could be given to
ving:

(1) An appropriate”balance between professional groups and
consumers (i.c., parents, advocates, and handicapped individuals);
* (2) Broad representation within the consumer-advocate groups,
to insure that the interests and points of view of various parents,
advocates and handicapped individuals are appropriately
represented; -

(3) Broad representation within professional groups (c.g.. (2)
regular education personnel, (b) special educators, including
teachers, teacher trainers, and administrators, who can properly
‘Tepresent various dimensions in the education of handicapped chil-
dren, and (c) appropriate related services personnel); and

(4) Representatives from other State advisory panéls (such as
vocatiopal education). ¢

If a State clects to maintain a small advisory panel (¢.g., i0-15
“members), the panel itself could take steps to insure that it )

'jntex_ut professional gtoups, and (2) establishes committees for
particular short-term composed of representatives from
those input groups. .

. ¢ ) /

. .
- " ‘ - a °
Reg. 300.652 Advisory panel functions.

The State advisory panel shall:

(a) Advise the State educational agency of unmet needs
within the State in the edacation of handicapped children;

(b) Comment publicly on the State annual program plan
dnd sules or regulations proposed for issuance by the State
Tegarding the education’ of handicapped children and the
procedures for distribtion of funds under this part; and

(c) Assist th
formation and evaluations as may assist the Commissioner in

. the performance of hjs respansibilities under-Section 618.

(20 U.S.C. 1413(a)(12))

-~ *

Ref 300653 Advisory panel procedures.

(a) The advisory panel shall meet as offen as necessary to
conduct its business.

« () By July 1 of each year, the advisory panel shall submit

an dnnual report of panel activities and suggestions to the

’

% @ . -
© 1981 CRR Publishing Company, Washington, 0.C. 20005
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sory pancligeetings and agenda items must be

publicly anno\mccd o e 'q;fling. and meetings must

be open to the publilsy : )
(¢) Interpreters and o

vided at panel meetings : anel members or participants.

The State may pay for these services frofn funds under Reg.

300.620.

. (f) The advisory panel shall serve without c.ompensation" ’

ecessary survices must be pro-

but the State must reimburse the panel for reasonable and-

necessary expenses for attepding meetings and performing
dutfes. The State may-use funds under Reg. 300.620 for this

purposc} ¢ ° R * °

(20 U.S @. 1413(a)(12))
/’ .

Subpart G—Andcatlon of Funds;

‘ — Reports -
" ALLOCATIONS . -

» ' ST
Reg. 300.700 Special definition of the term State.

For the purposes of Regs. 400.701, 300.702, and
300.704-300.708, the term-**State"* does not include Guam,
American Samoa, the Virgin Islands, and the Trust Termritory
of the Pacific Islands. .

&

' (20U.S.C. 141Ka)(2)) e

Dl H

. .' g :
Reg. 300.701 State entitlement; formula.

(a) The maximtm amount of the grant to which a State is
_entitledynder section 61 1 of the"Act in any fiscal year is equal
to the number of handicapped children aged three through 21
in the State who are receiving special education and related
services, multiplied by the applicable percentage, under par-
agraph (b) of this section, of the average per, pupil expendi-
ture in public clementary and secondary schools in the United
States.

(b) For the purposes of the formula in paragraply (a) of this
section, the applicable percentage of the average per pupil
expenditure in public elementary and secondary schgols in
the United States for each- fiscal year is:,

(1) 1978—5 percent,

(2) 1979—10 percent, -

(3) 1980—20 percent, . f

(4) 1981—30 percent, o o

(5) 1982, and for each fiscal year after 1982, 40 percent.

.

(0 USC. 141X M

, SUPPLEMENT 45
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.

(c) For the purposes of this section, the averge per pupil
expehditure in public elementary 4Md secondary schools 1n
the United States, means the aggregate expenditures during
the s€Tond fiscal year preceding the fiscal year for which the
computation is made (or if satisfactory data for that year are
not available atthe time of computation, then dunng the most

. recent preceding fiscal’year for which satisfactory data are

“available) of all local educational agencies in the United

-

States (which, for purposes af this section, means the fifty
States and the District of Columbia), plus any direct expendi- .
tures by the State for operation of those agencies (without
regard to the source of futds from which either of those
q?x;pcnditurcs are made), divided by the aggregate number of
children in average daily attendance to whom those agencies
provided free public education during that preceding year.

" (20 US.C. 1411(a)4))

Reg. 300.702 Limitations and exclusions.

(a) In determining the amount of a grant under Reg.
300.701 of this subpart, the Commissioner may not count:

/(1) Handicapped children in a State ©0%he extent that the
number of those children is greater than 12 percent of the
number of all children aged five through 17 in the State: and

(2) Children with specific learhing disabilities to the extent

" that the number of those childrett is greater than two percent

of the number of all children aged five through 17 in the Statc,
and ’ '
(3) Handicapped children who are counted winder section

121 of the Elementary and Secondary Education Act of 1965, .

(b) For the-purposes of paragraph (a) of this section, the
number of children aged five through 17 in any State shall be
determined by the Commissioner on the basis of the most
recent satisfactory data available to him.

(2b-u.S.C. 1411(a)S)

{Subparagraph (a)(2) was deleted in 42 Fed. Reg. 65083 (Dec. 29,
1977); however, subparagraph (a}(3) was not renymbered. ]

~

»

Reg. 300.703 Ratable reductions. v -

() General. If the sums appropriated for any fiscal year for
makingspayments to States under section 611 of the Act are
not $ufficient o pay in full the total amounts to which all
States are entitled to-teccive for that fiscal year, the
maximum amount which all States are entitled to rg.QiVe for
that fiscal year shall be ratably reduced. In case additional
funds become available for making payments for any fiscai
year during which the preceding sentence is applicable, those
reduced amounts shall be increased on the sagie basis they
were reduced. - .

5

(20 U.S.C. 1411()(1))
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? (b) Reporting du/ec far locdl educational agencies and

.lllocallmn ¢ .

(1) In any fiscal year in which the State cntitlements have -
been ratably reduced, and in which additional funds have not
been made available to pay in full the total of the amounts

-under paragraph (a) of this section, the State educational
¢ agency sha)l fix dates before which each local educational

agency shall report to the State the amount of funds available
to it under t‘:\is part which it estimates it will expend.

. (2) The amounts available under paragraph (a)(1) of this
section, or any amnount which would bg available to any other
local educational agency if it were to submit an appllcatlon
meeting the requirsments of this part, which the State educa-
tional agency determines will not be used for the period of jts*
availability, shall be available for allocation to those local
educational agenciés, in the manner provided in Reg.
300.707. which the State educational agency determines will
need and be able to use additional funds to carry out approved
programs. . ‘

L (20 LS C. 1411(gX2)

‘Rgg. 300.704 Hold hafmless provision. " N

No State shall receive less than the amount it received
under Part B of the Act for ﬁsc%car 1977.

(20 U.S.C. 141 1(a)(1) o

.
N

Q 1. 300.705 Within-State distribution: fiscal year
1978.

Of the funds received under Reg. 300.701 of this subpart

by any State for fiscal year 1978: .
(2) 50 ﬁrccnt may be used by the State in accordance with

A

the proviSlons of Reg. 300.620 of Subpart F and ch
.>00 370 of Subpart C, and

~(b) 50 pefeent shall be distributed to local educatlonal
agencies in the State in accordance with ch 300.707.

(20 US.C. 111D ) ;

-

Reg. 300.706 Wlthin-State distribution: fiscal year
1979 and after.

Of the funds received under Reg. 300.701 by any State for
fiscal year 1979, and for each fiscal year after fiscal year
1979. -

(a)y 25 percent may be used by the State inaccordance with
Reg. 300.620 of Subpart F and Reg. 300.370 of Suppart C,
.and

(b) 75 percent shall be distributed to the.local educational
agencies in the State in accordanct with Reg. 300.707. T

(20 U.S.C. 1411(c)(1)

REG. 300.704

C

EDUCATION for the HANDICAPPED LAW REPORT

S

Reg. 300.707 bocal educational agency enmlements,
formula.

From the total amount of funds available to all local educa-
tional agencncs cach local educational agency is entitled fo
an amount which bears the same Fatio to the total amount as
the number of handlcappcd children aged three through 21 in
that agency who arc receiving special education and related
services bears to the aggregate number of handicapped chil-
dren aged three thmugh 21 receiving spccnal education and
related services in all local educational agencies which apply
10 the State educational agency for finds under Part B of the
Act.” ¢

(20 U.S.C. 141 1(d))

.

Reg. 300.708 Reallocauon of local educatlonal agency
funds.

If aState cducational/z(gency determines that a local educa-
tional agency is adequately providing a free appropriate pub-
lic education to all handicapped.children residing in the area
served by the local agency with State and local funds other-
wise available to the local agency, the State educational
agendy may reallpcate funds (or portioris of those funds
which are not required tb provide special education and
related services) made avgailable to the local agency urider-
Reg. 300. 707, to other local educational agencies within the
State which are not adequately providing special education
and related services to all handicapped children residing «in

* the areas served by the other local educational agencies.

(20 U.S.C. 1414(e))

¥
-~

Reg. 300.709 Payments to Secretary of Interior.

(a) The Commissioner is authorized to make payraents to
the Secretary of the Interior according to the need for that
assjstance for the education of handicapped children dn
reservations serviced by elementary and secondary schoo|
operated for Indian children by the Department of th
Interior.

(b) The amount-of those payments for any fiscal year shail
not exceedt one percent of the aggregate amounts available to

. /all States for that fiscal year under Part B of the Act.

(20 U.S.C. 1411{f)(1)) .

B-45
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Reg. 300.710 Entitleménts to jurisdictions.

‘(a) The jurisdictions to which this section ipplics are
Guam, American Samoa, the Virgin Islands, and the Trust
Territory of the Pacific Islands. -

(b) Each jurisdiction under paragraph (a) of this section is
entitled to 2 grant for the purposes set forth in section 601(c)
of the Act. The amount.to which those jurisdicticns are so
entitled for any fiscal year shall not exceed an amount equal
to 1 percent of the aggregate of the amounts avhilable 1o all
States-under-this part for that fiscal year. Funds approptiated

, for those jurisdictions shall be allocated proportionately

among them on the basis of the number of children aged three
through twenty-one in each jurisdiction. However, no juris-
diction shall receive less than $150,000, and other ailoca-
tions shall be ratably reduced if necessary to insure that each
jurisdiction receives at least that amount.~ |

(c). The amount expended for administration by each juris-
diction under this section shall not exceed § percent of the
amount allotted to the jurisdiction for any fiscal year, or
$35,000, whichever is greater. . . )

(20 U.S.C. 1411(e))

REPORTS

A}

Reg.300.750  Annual report of childFen served—report
requirement,

’ (2) The State educational agency shall report to the Com-
missioner no later than February 1 of each year the number of
handicapped children aged three through 21 residing in the
State gvho are-receiving special education and related
* services. . . v
(b) The State educational agency shall submit the report on
forms provided by the Commissioner.

(20 U.5.C. 18Y1(a)(3) .

Comment. It is very important to understand, thatthis report and
the requircments that relgtc 1o.it are solely for allocation purposes.
The population of children the State may count for allocation pur-
poses may differ from the population of children to whom the State
must make available a free appropriate public education: For cxam-
ple, while section 611(a)(5) of the Act limits the number of children
who-may be counted for allocation purposes t0 12 percent of the
general school population aged five through seventeeq, a State
might find that 14 percent (or some other percentage) of its children
are handicapped. Jn that case, the State must make free appropriate
public education available to all of those handicapped children.

LN

¢

v~

e
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Reg. 300.751 Annual repdrt of children servéd—
information, required in the.report, .

- (a)Inits report, the State educational agency shall inclpde
a table which shows: .

(1) The number of handicapped children receiving spécial «
education and related scrvgccs on December 1 of that school
year, . .

(2) The number of those handicapped children within each
< disability category, as defined in the definition of. **handi-
capped children’” in Reg. 300.5 of Subpart A; and . .

(3) The number of those handicapped children within each ~
of the following age groups:

(i) Three through five;

(ii) Six through seventeen; and
» (iii) Eighteen through twenty-one. BN

(b) A child mus{ be counted as being in the age group
corresponding to his or her age.on the date of the count: .
October, | or February 1, as the case may be. . )

(c) The State educational agency may not report a child

~under more than one disability category.

(d)Ifa handicapped child has more than one disability, the
State educationa] agency shall report that child in accordance
with the following ‘procedure: .

(1) A child who is both deaf and blind must-be reported as
*‘deaf-blind."’ ‘ .

(2) A child who has more than one disability (other than a

deaf-blind child) must be reported as **multih dicapped."’
(20 U S.C, 1411(a)3); 1411G)(SXA)); u@

‘ . » -~ <

Reg. 300.752 Annudbhgeport of children served—

Mlﬂc&tlon.

The State educational agency shall include in its report 2’
certification signed by ‘an authorized official of the agency
that the information provided is an accurate and unduplicated
count of handicapped children receiving special education
and related services on the dates in’ question.

(20 U.S.C. 1411(a)(3); 1417(b))

Reg. 300.753 Annual report of children served:—
criteria for counting children, .

- (a) The State educational agency may include handicapped
children in its report who are enrolled in a school or prograrﬁ"'/
which isoperated or supported By a public agency, and which
cither: ’

e

.
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"'(l) Provides them with both special education and related -

rviges: or, B, . v

(2) Provides them only“with special education if they do
not need related services to assist them in benefiting from
that special educdtion. .

(b} The State educational agency may not include handi-
capped children in its teport who: , .

(1) Are not edrolled in a school or program operated of
supporitd by a public agency; .

(2) Are not; provided spécial education that meets State
standards; s . :

(3) Are not grovided with arelated service that they need to
assist them in benefiting from special education;
.~ (4) Are cQunted by a State agency under Section 121 of the

Elementary and Secondaty,Education Act of 1965 as
_ amended: or . )

(5} Are receiving special education funded solely by the
Federal Government. However, the State may count children
covered under Reg. 300.186(b) of Subpart B.

(20 U.S.C. 1411(a)(3): 1417(bY) '

_Conmment .~ 1. Under paragraph (a), the State may count handi-
, cappedchildrenm a Head Start or other preschool program operated
or suppotted by a public agency if those children are provided
special education that meete State standardsty, ~ # .

2. “*Spécial education,” by statutory definition, must be at no
cost toparents Asof Seplember 1, 1978, under the free appropriate
public education requirement, both special edtication and related
services must be at no cost to parenis, * *

There may.be some situations, however, where a child receives
«occial education from a public source at no cost, byt whose parents

y for the basic or regular education. This child may be counted. ~

L 2N

should understand, however, that where a handicapped child is
placed in or referred to a public or private school for educational
Rurpases, special education include the entire educational program
provided ta the child. In that case, parents may, not be charged for
any part of the child’s education.

A State may not count Indian children on or near reservations and
children on military facilities if it provides them no special educa.
tion. If a State or local educational agéncy is responsible for serving
these children, and does provide them special education and relateq .
services, they may be counted. g

.

.

Reg. 300.754 Annual report of children served’other
‘responsibilities of the State educational agency.

In addition to meeting the other requirements imrthis-sub-
part, the State educational agency shall: .

2) Establish procedures 1g*bé used by local educational
ies and other educational institutions in counting the
HiMmber of handicapped chifdren receiving special education
and refated services; )
(b) Set dates by which those agencies and institutions must ~
report to the State educational aé:qcy to insure that the State
complies with Reg. 300.750(a); - -

(c) Obtaiq certification from each agency and institution
that an undyplicated and accurate count has been made;

(d) Aggregate the data from the count obtained from each
agency and institution, and prepare the reports required under
this subpart; and - )

{e) Insure that doctimentation is maintained which enables
the State and the Commissioner to audit the accuracy of the

1he Office of Education expects that there wotld only be limited - count. . . A
situations where special education would be clearly separate from . . .
regular-education—generilly, where speech therapy is the only {20 U.S.C. 1411(a)(3); 1217(b)) .

spegial education required by the child. Fot example, ‘the child
might be in a regular program ina parochial or otherprivate school
but receiving speech therapy ' a program funded by the local

educationaj agency Allowing these children 10 be counted will . .

prbvide incentives (in addition,to complying with the legal reguire-
ment in Section 613(a}(4)(A) of the Act regarding private schools)
1o public agencies (o provide servides to children in private schools,
since funds are generated in part on the basis of the number of
children provided special education and related services. Agencies

Coument. States should note that the data required in the annlal
report of children served are not to be transmitted to the Commis.
sioner -in personally identifiable form. States.are encouraged to
collect these data in fon-personally identifiable form.

[Appendix A. Analysis of Final Regulation, was removed from the
Code of Federal Regulations in 43 Fed. Reg. 57255 (Dec. 7, 1978).
The text of Appendix A is reproduced in Volume 1, ¥*Legislative

History: P.L. 94-142 and Regulations.”'] .
¢ . "
o p . . SO o,
h - ¢ i N - 3 ‘\
o - [Regional Resource Centers begins on page 102:501.]
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. ’ LYNN O. SIMONS : .
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i

These Rules and ‘Regulations apply to all Wyoming\
school districts'and to all agencies.which provide
educational programg and services for handicapped
~children. - : . :
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STATE BOARD OF EDUCATION
State of Wyoming

. I certify that the copy hereto attached is a true copy of °
the wyoméng State Board of Education Rules and Requlations
Governing Programs and Sérvices for Handicapped Children in
Wyomlng School Districts and is in accordance with the Wyomlng
Administrative Procedure Act (W.S. 9-4-101 through 9-4-115),
W.S. 21-14- =102, and that the original Rules are on file with;
the State Superihtendent of Public Instfuction. These Rules
supersed? all other Rules previously filed dealing with éhis
subject. N

‘ Prior to adoption,~ thgse‘Rules were made available for
public inspectién on July 10, 1980, and a notice of inten@ed
adoption was_ sent to the Office of Ehe Attorney General and
the' Legislative‘Service Office.

N

The Rﬁles have been approved by the Governor as indi-
t )

cated below.

The attached Rules are effective lmmedlately upon filing

below. R

sﬁ*meﬁﬁﬁm&b&wtfeorﬁw 1o,

Office of the Secretary ;

rledthdi.l)_uayof Maeed : /Vom&/ /J//z(_/i

19..8.‘_at 45 _A. M Donald Blakesliee, Chalrman
THYRATHOMSON State Board of Education
Secretary of State .
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WYOMING STATE BOARD OF EDUCATION
RULES AND REGULATIONS GOVERNING
. ' . PROGRAMS AND SERVICES FOR ’
HANDICAPPED CHILDREN IN WYOMING SCHOOL DiQTRICTS .

Chapter 1Xx

. ¢ ‘beneral Provisions
. .
s ' A3

Section 1. Authority. fThese rules providing-an organized system
for copducting programs for handicapped ‘children are- adopted as autho-
rized by the Wyoming Administrative Procedure Act (W.S. 9-4-101 through
9-4-115), the Wyoming Public Records Act (W.S. 9-9-101 through 9-9-105)
P.L. 93-380 (P.L. 93-380, 20 U.S.C. 1413, 45 C.F.R. 121(a) (1975)), g
P.L. 94-142 and w.S., 21-14-102, *

Section 2. Applicability. These rules and amendments thereto
shall govern the operation of all programs and services provided by
local school districts for the éducation of handicapped children as R
authorized by W.S., 21-14-101 th gugh 21-14-103. They shall be read

and considered in conjunction with the policies and recommendations
of the Office for Handicapped Children. ‘

Section 3, Promulgation, Amendment or Repeal of Rules. Any amend-
ments to these rules sha ecome effective as provide y the Wydming

Administrative Procedure Act (W.S, 9-4-101 through 9-4-115),

’

. Section 4, pefinitions. As. sét forth in these rules.
\ . —

Chapter- X .

*  Requirement for Full Educational Services

‘Section 1. Legislative Mandate. The 40th’ Wyoming Legislature
mandated that every schoI-age child in Wyoming with-a "...mental, .
physical or psychological handicap or social maladjustment which im- °
pairs learning shall be entitled to and shall' receiVe a free and
appropriate edugation in accordance with his capabilities," The
mandate further states that each school district shall "...provide
for appropriate diagnosis, evaluation, education or training, and
necessary related services for such children..." residing in the dis-
trict. "The state board, jointly with the board of trustees of each
school district, shall have general supervision and responsibility
for the education of all children in the state with such .handicaps,
and the State board shall adopt reasonable rules and Yegulations to
assure that each child receives a frge and appropriate education in
accordance with his capabilities, " (w.s. 21-%4h101‘th;ough 21-14-103,)

Section 2. Full Service Implementation Date. With enactment'of

' W.S. 21-14-101 throug =164=103, 'each Wyoming school district: is
' C-5

-




responsible for identifying all handicapped school-age children who |
reside in the district and for providipg them with a free, appropriate
education. Distrigts may be subject to legal action for failure to
appropriately .serve handicapped children. It is the respensibility
of the district to designate a person to coordinate preparation and
implementation of the district's regulations and procedures for edu-
cating handicapped children..

Chapter XI

Regulations and Précedures for Educational
® and Other Service Related Agencies >

."  Section 1. .Scope of School District Regulations and Date to be
Submitted. Each school districet shall adbpt, file as provided by the
Wyoming Administrative Procedure Act, and implement local regulations
and procedures regarding the operation of the district's educational
programs and services for handicapped children. The local regulations
shall inélude, but arée not limited\to, provisions for: .

.
- 4

a. normalization of educational experiences for handicapped
children;

[y

b. . identification of all handicapped children who are residents
of the district; . ’
. ~C. assurance of' the due process xights of children a
parents, including (1) notification procedures, (2) parenral approval
of special services and instructional programs, (3) appofntment of
a surrogate parent when the child's parents or guardia are not knowr
are unavailable or when the child is a ward of the.st te, (4) parental
review of relevant school records and (5) opportunity for an impartial
‘due process hearing; ) i s

- d. ref;rral of children for special services;
A Y
e. 'assessment of children; \\~
f. .individualized.educational programs for handicappet children;

- .

g. appointment and functioning of a Cchilqd Study Committee to
facilitate the evaluation, placement, review and reassignment of each
handicapped child (a separate committee must be appointed for each
child.); . .
h. graduation of handicapped youths from high school;

S ' 7 . B
- ¢ 7

i. Tn:service pPreparation, for all staff memberg in the education

of handicapped chil@ren;‘
[ h

.

j. placements in private schools.and‘facilities.;.




The district has considerable latitude in determining the content
of its regulations, but criteria which ‘have been mandated by the State
’ Board of Education must be incorporated into the district's regulations.

s Section 2. Scope of Regulations to be Submitted by Other Agencies
which Provide Educational Programs and Services for Handicapped Children
and Date to he Submitted. By August 31, 1979, each agency or institufion
using public funds for the education of handicapped children shall

also adopt, submit for filing as provided by the Administrative Procedure
Act, and implement regulations and procedures regarding the operation

of the agency's educational programs and services for handicapped
children. The agency's regulations shall include, but not be limited

to, all subsections of Section 1 of this Chapter, except subsegtion

"b". . 3 s

-

Section 3. Normalization of Educational Experiences.

.a. Special instructional programs and services are components of

a supportive system designed to complement regular education. Conse-
quently, all services for handicapped children emanate from the regular
classroom., Each school district shall adopt regulations and procedures
to assure that to the maximum extent apprapriate handicapped children

1 % are educated in regular classes along with children who are not handi-
capped; however, placement of handicapped children in regular classes
must be appropriate to their needs and must be determineq, monitored,
re-fevaluated and modified by using the same procedures as. those out- .
lijjed in these rules for handicapped children in special educational
programs, -

L] Q - . a
‘ o b. Each school district shall insure that a continuum of alterna-
tive placements is available to meet the special education and related
' needs of handicapped children. The continuum must include instruction
in requld® classes, Special‘claSSes, special schools, home instruction, _
instruction in hospitals and "institutions and make provision for supple-
mentary services (such as resource room or itinerant instruction) to be
provided in conjunction with regular class Placement. Appendix A con-
tains a continuum of least restrictive educational alternatives for dis-
trict reference. - .

.

% 0

C. - Placement of handicapped children in itinerant programs, re ,
source rooms and special classes and other procedures which remove them
» 'from the regular education environment shall occur only when there:is
- elear evidence that the learning ‘problems are of such nature and severity
that education in regular classes, even with the use of' supplenientary ‘
resources,' cannot be achieved satisfactorily. all placements must be
appropriate to the child's needs and ‘provide the least restrictive edu- .
cational’environmedt appropriate. Educational goals and objectives
shall be specified.and implemented via an individualized educational
+ Program, - wWhen these goals and objectives are met the child shall move
progressively through educational environments that are as normal and
beneficial as possible with the ultimate goal, when appropriate, bBeing
full-time functioning in regular’ classes, ' >

= d.v Each handicapped child's educational placerment shall be:

+

3 : C'?
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(1) determined at least annually; .
. " K .,'

(2) Dbased on the child's‘indiviau§iized edhcq;%on program;

1]

‘ .
(3) as.close as possible to the child's home; and -
. . . f
e (4) ‘in the schoolthe‘or she would attend if not handicapped,
unless the child's individualized education program requires, some other
~arrangement, - . . :

e. Handicapped childrepn shall pdfzicipate witﬁ non-handicapped
children in non-academic and extra-curricular services and -activities
to the maximum extent appropriate to their needs.

%

Squgon 4. chilg Identification,

a. Each school district shall ado
for implementing and.maintdining an on
handicapped children' i
district.
services and to
ible, '

The child identification program (child-find) shall be comprised
of, but not limited to: (a) public awareness with specific emphasis
on parent awareness of the € primary responsibility
of the State De i (b) search for all-handicapped
childrep, validate the presence of a handicap which
impairs learning and to identify those children who need. special educa-
tion and related services, {d) referral for additional services, (e)
delivery of instructiqpal and related sexvices. when appropriate and,
(f) periodic reassessment of the children to dete;mineotheir progress ~
subsequent. to the provision of serviges.

find system déééloped by
erative efforts between t

nents stated in the preceding paragraph,: jor responsibilities

of the district involve components (b) . through (). school districts
,are responsible for the identification of handicapped preschool chil-~
dren, bt resources other than state or local public education funds
must. be used to fund the assessments—and any instructional and related
services that are needed, Ce

b

’ - AY

b. The distriét search for handicapped.childreq who need special
education and related services shall be aggressive, systematic and on-
going through use of procedures such as screening and. child assessmant

- ’
v? . c . 4
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progréms, communication and coordination with appropriate public and
trivate agencies, organizatioﬁs and individuals involved with handi- '
, apped children, school group testing ‘and behavior observation programs.

: c. Each district shall appoint a stafg/ﬁgmber to facilitate the

district child-find program. The functions~df the facilitator shall
include, but not be linited to, (a) serving as a central source of
information regarding the district child<find program to communities
served by the school district, (b) functioning as a central ppint of
.referral for childrefi reported by their parents/guardians as handi-
capped or as suspected of being handicapped and; (c) serving as a
Hiaison between the school district and the Stdte Department of Edu-
cation concerning reporting and documenting .the district child-find
program. S . '

)
L]

Sectiop 5. Due Process Assurances. .Due process assurances are
legal expressions of the dignity and worth of children and of the dis-
trict's commitment to their healthy development and progress, It is
the responsibility of the school district to. adopt regulations and pro-

cedures to include, but not be limited to, the following:
. ‘ ——

a. Written notice shall be given to the parents'of a handicapped
child a reasonable amount of time-before the district:
. . (1} initiatesior changes the identificatioh,'evaluation
@ or educational placemeht of the child or the provision of a free
appropriate public education to the child;

. = » 0 . 3 0
(2) refuses to initiate or change the 'identification, evalua-
tion or educational placement of the child or the provision of a free
appropriate public education to the child. '

v

b.  The content of the notice shall include:

(1) a full explanation of all.of the procedural safeguards
available to the parents under State Board regulations for handicapped
children; : ) -

°

.. (2) a description of the action proposed or refused by the
district, an ‘explanation of why.tde district proposes or refuses to take
the action, and a description of all options the district considered
and the reasons why those. options were ,accepted or rejected;

(3) a aescription of each evaluation procedure, test, record
or report the district uses as a bhasis® r’the proposal or refusal; and
v .
(4)’ a description of anyiother factors which are r¥levant to
the district's proposal or refusal.!

I
v

‘!% c. The notice must be:

L4 . ¢
(1) written in language understandable to the general
public; and . : )

* ¢ . [

e .
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, - .
v Provided in the native language of the parent or other

mode of commurfication used by' the parent unless it is clearly not
feasible to do so. ’ .

d. If the hative laﬂguage or other mode of communication of the
parent is not a written language, the district shall take\steps to

i

ensure that: T " e

(1) the notice is tréfslated'orally or by other means to
the parent iA his or her native language or other mode of communica-
tion; .

- v
-~ ¢

(2) the péreng understands the content of the notice;

' (3)  there is wfitten evidence that the-requirements in
paragraphs (1) and (2) of this subsection have been met,.

' €. Written parental consent shall be gbtained before the school:

(1) conducts & preplacement assessment or a comprehensive
reassessment; . ¥ * . :

" (2) prbvides other special services;

(3f Eéaces a handicapped child in a $pecial instructional
program or,related service; '

[
¥

(4) removes a cHild from a special instructional program.'

£, Appointment of a éurrogate parent to serve. as an advocate of
-the child’'s rights ;when .the child's parents or guardians are not known,
tare unavailable or' when the child is a ward of the State. Surrogate
parents may not be employees of’the state or local education agency or
agencies involved in the education'or care: of children. They should
(a) have no other Vested -interest that would conflict with their roles
as advocates to the childrén:they represent, (b) be totally committed to
the children and their educational needs, (c) be knowledgeable of the -
racial, cultural and linguistic background of the children they repre-
sent, (d) be familiar with the educational system of - the district and
state and (e) be familiar with" the educational rights of handicapped
Children. School districts hould formulate qualification standards
that reprasent the best‘iﬁteg!!ts of the children. Appendix B contains
suggestions for pPreparing” this reqgulation, ’ .

d.. Parental review of schoolwdistriéﬁrfecords relevant to the
chilad. s -

. L . ’

h. A parent or guardian of a handicapped chdg or a local school
district may, in. accordance with this subsection, initiate an impartial,
due process heari X e identificatien,
assessment, i ) isi a free, appropriate
pPublic education, ag ~-101, for the, handicapped
child. Such heari i € following procedures:
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Y1) request for a hearing shall be made to the State Super-
intendent of Public Instruction. ’

(2) within five days after (receiving a request for a hear-
ing, the superintendent of the district and the State Superintendent
of Ppublic Inszruction shall schedule a pre-hearing conference with the
child's parents, involving such district and Department of Education
personnel as may be necessary to review the situation for the purpose
of resolving.the differences and, if possible, avoid a hearing. (Other
mediation steps may also be taken by mutual agreement between the
parents and thé local school district superintendent or his.designee.
The process of mediation is encouraged to resolve differences between
parents and the district; however, mediation may not be used to deny
or delay an aggrieved party's rights .under this subsection.)

(3) if administrative and mediation efforts fail to settle
the differences, a hearing shall be held before the State Board of -Edu-
cation or its designee. During the time a due process hearing is being
conducted, the child involved will remain in his/her{ present placement
unless otherwise mutually agreed upon by the parent @nd the school dis-
trict. (This does not preclude the district from usiNyg its normal pro-
cedures for dealing with children who are endangering themselves or

others,)

(4) the hearing shall be conducted by the State Board of
Education or its designee. An official 1list of qualified designees
shall Ke maintained and made available by the®State Department of
Education, . ' .

(5) the Wyoming Department of Education shalﬂ inform the

parent or guardian of any free.or local-cost legal and other relevant
services available to them. : : a

(6) any member of the State Board of Education who is an
employee of the school district or other agency involved in the educa-
tion or care of-<the subject .child shall be excused from participating
in the hearing as a member responsible for the conduct of’Ehe hearing.,

(7) the Wyoming Department of Education shall be responsible
for paying administrative costs related to the hearing, including neces-
sary expenses incurred by the State Board*of Education!and stenographic
services. The local school digtrict, Department of Education, and the
State Board of Education will not be responsible for any legal fees or
other concomitant expenses incurred by the parent or guardian.

(8) the State Board of Education shall provide the parent or
guardian and local sthool district officials written notice of the date,
time, and place of the‘hearing. The hearing shall be conducted at a
time and place reasonably canvenient for the parties involved. Any
party to the hearing has the right to present evidence and confront,
cross-examine, compel the attendance of witnesses, and ObtéiQ a written
or electronic verbg;iw record of the hearing.
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. (9) in the discretion of the State Board of Education or its
designee, and upon requést of either parent or gquardian or local school
‘ district officials, a prehearing conference shall be held pursuant to
scope and procedure outlined.in Rule 16 of the Wyoming Rules of Civil
Procedure, ' ‘However, in nojgvent will such prehearing conference be
held later than five (5) days prior to the hearing. All references.in
*Rule 16 to the "Court" shall be deemed to refer to the "State Board of
Edugation or its designee." Further, all reference to the "Trial" in
Rule 16 shall be deemed to refer to "hearing."

A ~d\gz(IO) " the subjecf child shall be present at the hearing if
‘Parents or guardian request hjs/her presence. The hearing will not be
open to the public unless parents or guardian so request. ' ’

] (11)  within 20 school .days after the conclusion of the hear-
ing and within 45 days after receipt of theé request for the hearing,
the State Board of Education or its designee shall render in writing,
the findings of fact and decision concerning the appeal and forward
this to the chief executive officer of the district of the child's
residence, A written copy of the findings of fact and decision shall
be mailed or personally .delivered to the parents. °

4 (12) any party who feels aggrieved by the findings and de-
cision may appeal to the district court., Appeals from any such ad-
ministrative finding and decision are taken in pursuant to Rule 12
of the Wyoming Rules of Appellate Proéedure. I

‘ ’ iy Provision for an independent assessment at district expense
if serious unresolved parental challenges are made against the validity
of the individual assessment provided by the school district. '

_ (1) The school district shall provide to parents, on request,
information about where an independeft educational assessment may be .
obtained. ' é '

(2) Sybject to subsection h, items (1) and (2) of .this
Chapter, the schgol district may request a due process hearing to show
that its assessment is appropriate. If the final decision is that the
evaluatibn is appropriate, the parent has the right to an independent
educational assessment, but not at public expense.

- - v N o
(3) If the parent obtains an independent educational assess-

" ment at private expense, the results of the assessment mus® be con-
sidered by the district in any disdbssion made with respect te the pro-
vilsion of a free appropriate public education to the child. The results
of the assessment may be presented as evidence at a due ,process hear}ng
regarding .the child. ’

(4) If the State Board of Education or its designee requests
an independent educational assessment as part of a due process hearing,
the cost of the assessment must.be at public expenséi~

t ’
(5). when an independent assessment is at public expense,

: ' . 5
.
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the criteria under which the assessment is obtained, including the
location of the evaluation and the qualifications of the examiner(s),
must be the-~same as the criteria which the school district uses when
it initiates an assessment, .

Section 6. Referral for Special Services. Regulations and 'system-
atic procedures shall be adopted by the district for written referral

for assessment of‘chijldren who have or who are suspected of having
learning and/or behavior.problems which interfere with school performance.
The regulations shall provide for the confidential use of information
obtained during the referral, assessment and instructional proce%ses.

—

Section 7.° Assessment of Children. Each school’ district shall
adopt regulation$ and procedures concerning the assessment of children.
Each child placed in a. special instructjonal program for handicapped
children shall receive an individual assessment conducted by a multi-
disciplinary asisessment team comprised of personnel who are appropri-
ately certified and endorsed by the Wyoming State Department of Educa-
tion and/or personnel who are properly licensed to render such services.
Selection of the personnel and disciplines to comprise the assessment
must be based on the child's presenting problem, concerns expressed
by the referying source and the suspected handicap(s). At least one member
of the assessment team must be knowledgeable in the area of the suspected

a

disability. i - ¥

a. The assessment shall be conducted using appraisal instrumgnté
and procedures that are necessary and appropriate to determine the S
child's learning problems, assets and deficits and to prescribe an in-
dividualized educational program. Assessment materials must _have been

.. validated for the specific purposdes for which they are used during the
assessment of the child and administered in conformance with the in-
structions provided by their producer. .

b. Tests and assessment materials administered to a cﬁild with
impaired sensory, mapual or speaking skills must be selected so as to
ensure results which accurately reflect the child's aptitude or achieve-
ment level. -

Ta

\;féf . All assessment materials and sprocedures shall be selected and
administered so as not to be racially or culturally discriminatory.

. _———— B o
d. ‘The results'of the assessment shall be interpreted to the,
child's parents in language they” understand and in ways they can use
to cooperate with the school and assist the ¢hild's educational pro-
gress, \ .

N - S N

) e. When, under due process provisions, an assessment reveals that
a child has. been misclassified and/or incorrectly -placed as a handicapped
child, the school district is obligated to amend the information on its
records and so inform the parent in writing. - oo

S

£. ° Whenia handicapped child receives a preplacement assessment
or a comprehensivefreassessment, the multidisciplinary diagnostic team

T
L) P
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shall prepare a written report on the results of the evaluationi The
report must include, but not be limite# to, rthe following: :

(1) the date(s) the child was assessed£ »

. (2) a list of the tests and procedures used to evaluate
the child; . .

(3) the child's handicap and the basis for makiné the
determination; ’

S \ ‘
(4) recommendations concerning the education and any specjial
services the child needs, and placement in the least restrictive edu-

L I . -
(5) relevgﬁ?*behavipr noted during assessment;
. . 7 ’ &

(6) effects of envirghmental, cultural or economic disad-
Vantage; and .. . .

MR o v .
(7) written certification from each team member whether

the report reflects his or her conclusions.

% =) 4
g. In evaluatiﬁé a child suspected®f hauing ecific learning
disability, the multidisciplinary diagnostic m shall. also:

-« (1) include the child's regular teacher or, if the chif¥d™
does not have a regular teacher, a regular classroom teacher qualified
to teach a child of mé% or, her age;

(2) have one team member other than the child®s regular -
teacher observe the child's academic performance in -the regular class-
room setting; .

~
N " (+3) ,include in the written assessment report relevant be-
havior noted during the classrogm observation of the child and the re-
lationship of that behavior to the child"s academic funct}oning;'

[y
s

~
o

b (4) 1include in the written report -educationally relevant
medical - findings, if any; and : :

*(5) document whether there is a severe ‘discrepancy between
achievement and ability which cannot be corrected without special educa-
tion and related services. ) :

h. The report specified in subsection f of this section, test
booklets and other significant information obtained during the assess-
ment must be maintained in the district in such manner to provide maxi-
mum confidentiality to the child in accordance with the State Roard
of Education Rules and Regqulations Governing Protection of the Confi-
dentiality of Personally Identifiable pata. (See Appendix D of these
rules.) . . .
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Section 8. Thé Child's Individualized Educational Program,

' a. It is the ?obligation of those who examine the child, whether
district personnel or personnel whose services are arranged for by
special contracts, to translate the information obtained during the
assessment process into appropriate written recommendations to be used
in the development of the individualized edycational program (IEP).
The,_program is a blueprint for providing sp cially designed instruction

- to meet the handicapped child's unique 'educational needs. Each school

district shall assure that an individualized educational program 1is

written, implemented, monitored and updated at least annually for every

. " handicapped child whose education is the responsibility of the district,
including each handicapped child who is placed in or referred to a pri-
vate or parochial school or facilipy by a public school district or who
is enrolled in a parochial or othéex private school and receives special
education or related services ﬁroﬁ a public school district,

b. The individualized educational program for each child must

include:
(1) a statement of the child's present level of performance;
(2) a statement of annual goals, including short-term in-
structional objectives; 0

(3) a statement og;lhe specific sbecial education and re:'
Iated services to be provided to the child, and the extent to which the
' child will be able to participate in regular educational programs;

(4) the projected dates for initiation.of services and the

anticipated dquration of the services; : . .t

o . (55 appropriate objective criteria and_evaluation proceéares
and schedules for determining, on &t least an annual basis, whether the
shart-term instructional objectives are being. achieved.

+ At the beginning of each school year, each school district shall
.have in effect an IEP for every handicapped child who is .receiving
special education from the district. An IEP must be in effect before
special education and related services are provided to a.child and
be implemented as soon as possible fbllowing the meeting specified
under the subsection c of this section. 4

' ¢, -Each local school district is responsible for initiating and |
conducting IEP meetings for the purpose of developing, monitoring and
) revising a handicapped child's individualized educational program,
Procedures for such meetings (i.e., Child Study Committee involvement)
shall be established according to district ru&es and regulations, but
* the following requirements shall be incorporated into the district's
procedures: : - .
, . . . .
.o , (1) a meeting shall be held within a reasonable period of
time, but not later than 25 calepdar days after a determination that —.
o. the child needs special education gnd related services;

we
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, (2) a meeting shall be held .at léast annually to review each
" child's IEP and, if appropriate, to revise its provisions;
. . ~~
. " (3) the meeting shall include the child's teacher, one or
" both of the child's parents, the child when appropriate, a repreSenta-
tive of the district who is qualified to provide or supervise the pro-
vision of special education, and other appropriate individuals at the
discretion of the pParent or school district. For a\. handicapped child
who has been evaluated for the first time, a member of the evaluation
team or someone who is knowledgeable about the evaluation procedures
and results must be present; :

(4) notification of the IEpP meeting. shall be made early
" enough to ensure that parents will have the opportunity to attend. The
notice shall indicate ‘the purpose, time, and location of the meeting,
and who will be in attendance. Scheduling of the meeting should in-
clude a mutually agreed upon time and place. If neither parent can’
‘attend, the district shall use other methods of parent participation, \
including individual or conference telephone calls;

. (5) +4if the parents do not.attend, the district must have a
record of its attempt to arrange a reasonable time and place for the
meeting; : :

(6) the local school district shall take whatever action is
necessary to ensure that the parent understands the proceedings at a
meeting, including arrangements’ for an interpreter for parents who are

. “deaf or whose native. language is other than English.

d. The schodl, district shall give the parent, on request, a copy
of the individualized educational program, '
"e. Before a local school district places a handicapped child in
or refers a child to a private school, the district shall initiate and
conduct a meeting to develop an individualized educational program for
that child: -

- (1) the local district'shall ensure that a representative of
“the private school attends the meeting. 1If the representative cannot
attend, the district shall use other methods to. ensure its participa- -
tion, ingluding indiyidua} calls or confereqpe calls. : . .
. (2) after a handicapped child, enters the private school, meet-
ings to review,and revise the child's IEP,may be initiated ‘and conducted
by the private school or fEEility at the'discrétion of the local district.
If such meetings are initilted and conducted, local districts shall en-
sure that the parents and a represéntative from the district| are involved
in any decision about the child's IEP and agree to any proposed changes
" fin ;ﬁe Program before those changes ‘are implemented. .
] A .
Section 9. child Study Committée. The' Child Study Committee plays
a vital role in the orderiy.progﬁessiah of children through regular and
~special instructional programg. - " '

3

bl o0 . S

»

-
< ‘ »~




a. Each school district shall establish a Child Study Committee
.and adopt regulations-and prqcedures to facilitate the thoughtful
evaluation, placement, progress review and reassignment of each handi-
capped child. ™A separate Child Study Commlttee must be ap901nted
for' each handlcapped child. .

b. District regulations shall be adopted concerning the duties and
composition of the committee. The duties of the committee shall include, -
but are not limited to: <

(1) reviewing data to determine whether a child meets’ the —~
eligibility criteria for placement in an instructional program for
handicapped children; .

(2) - de51gnat1ng appropriate instructional placement con51st—f
ent w1th the principles of noklpalization of educational experiences;

(3) reviewing at least annually the educational progress
of every school-age handlcapped child in the district to determine the
child's continuation in the program, modlflcatlon of the program, addi- .
tional assessment or reassignment. ~

¢. When the Child Study Committee conducts the IEP meetings
described in Section 8 of this Chapter, opportunity must be offered
for participation of the child's parents. Deliberations of such Child
Study Committee meetings shall be maintained in writing and written
summaries of findings and recommendations for each child shall be
-signed by the participants and filed in the child's records.

'+ Section 10. 'High School Graduation. . -

a. Each school district, in recognition of the fact that every”
handicapped child is entitled to the opportunlty to graduate from high
school, shall adopt written policies concerning the graduation of handi-
capped students. These regulations shall provide for the establishment
of reasonable criteria for graduation,

\ ]

Section 11. In-service Preparation. School districts shall
prepare regulations and procedufes to ensure that staff members of.
the district receive ongoing iniservice preparation in the education
of handlcapped ‘children. Particular emphasis shall be dlrected to
preparlng teachers‘ﬁg educate handlcapped children who are ‘enrolled
in regular classes. - e :

-

. Section 12, 'Pupil Regords. School districts shall prepare regula- °
tions and procedures to ensure compliance with the Wyoming Public Records
Act (W.S. 9-9-101 ‘through 9-9-105, Appendix C of these: regulatlons),
the Buckley Family Educational Rights and Privacy Act of 1974 (P.L.
93-380) and Appendix D of these regulations which set forth require-
ments to protect the privacy of parents and students relative to school
records. The school districe's general regulations regarding school
maintenance and inspection will-also apply in ‘the 1mplementat10n of
these- rules. s -




\\ Section 13. Placements in Private Schools and Facilities.- Each
. local education agency that places a handicapped child in or refers a

handicapped child to a private school or facility as a means of provid- ,

ing the child with appropriate special education and related services
shall ensure that: LT '

.a. the eligibidlity of a c¢hild for services and the placement‘of a

child in such services are determined using the same regulations and‘'pro-~-

cedures which apply to handicapped children in public.schools;

-~

b. the child receives spécial education and related %erviceé

»

o . kl) in conformance with all requirements of the State Board
of Education, including the individualized educational program,
- {2) at no cost to the parents or éuardians,
\ ) (3) at a school or’'facility which meets State Board of
Education standards, _
(4) with ali the rights‘accorded &-handicapped child who is
educated in a publit school district, :

. v

Ve, tﬁe private agency or facility has coﬁies of applicable

13

. State Board of Education standards and revisions as they occur; °®
. ,d.- when a handicapped éﬁild has,avéilable a free appropff: . .
/‘ ate puhlic éducation and the pParents ‘rhoose to place the child in a '
brivate school or facility, the public school: is not required to pay
for ‘the child's education at the private school or facility;,

e. disagreements between a parent and a public school re-~
garding the: availability of a program appropriate'foijthe child' and
the question of financial responsibility are -subject to due process
pProcedures as prescribed in these rules.

U >

. Chapter.XII
« «General Begulations,Regardiné thé Eligibility of Children
- Sectiog‘l.‘gEligibility Criteria.' The following general criteria
‘ have been established by the State Board of Education for determining
' the eligibility of handicapped children who, regardless of the severity
of “their handicaps, are to be placed in-special imstructidnal programs
. for handicapped children, . ’

a. Prior to placing a child in a special instructional program
. for handicapped children, the district shall obtain written documenta-
tiog of the need for and appropriateness of the placement via an indi-
vidual assessment conducted by a multidisciplinary team comprised of
personnel who are appropriately certified and endorsed by the Wyoming
o ‘ State Department of Education and/or personnel who are properly 1li-

- . e
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censed to render assessséht sexvices. The team shall validate the
presence of a handicap which has impaired or is expected to impair
the child's learhing. This documentation shall include-assessment of -
the child's vision and hearing and all areas related to the Suspected
disability, including where gthe multidisciplinary diagnostio team
considers it “to be necessar¥} adaptive behavior, current intellectual
functioning, academic performance, communication skills, fine and
gross-motor performance and recommendations concerning the most appropri-
ate placement within the least restrictive educat}onal environment.,

. (1) A child who is a new resident of the school district
and is known to have been in a spéecial education program operated by
the sending distrigt, but whose assessment records have not ytt been

) 7_/,,£eceivedﬁ may, with written parental, guardian or surrogate parent

consent and endorsement of the Child Study Committee, be provisionally
placed in a special instructional prograffi for handicapped children
until the records are received, for a period not to exceed 25 school
days. The child may not be counted toward funding of a special class-
room until all eligibility criteria have been met.

b. Prior to placement in a special program for handicapped chil-

dren, the child's parents shall give written consent to ghe placement 4
A Child study Committee of the district must also recommend the placement.
- N

N ¢

C. A functional individualized educational program, derived from
the individual assessment, shall be written and implemented for each c
child placed in-a special instructional program for handica ped chil-
dren and shall be maintained in a continuing state of evaluation and
revision, . : .

d. Placement in a special instructional program for handicapped
children shall be made on the basis of an assessment which is appropri-
ate'to the child's age, culture and socio-economic b ckground and
which is consistent with Chapter XI, Section 7 of th:Ee regulations.

e. A child who does not have adequate command of the English lan-
quage to express his of her school-related ‘abilities may be enrolled in a
special instructional program for handicapped children only after an
individual learning assessment has been conducted by personnel knowledge-
able about the child's general culture and fluent in both English and
the language in which the child is most competent; when such personnel
are- unavailable, a language interpreter shall assist communication-
between the diagnosticians and thé child during both assessment -and the

. interpretation of the findings and recommendations. When possible, the

interpreter should be knowledgeable about the child's general culture.

~ ~ 4

f. All communication, written and oral, with the parents of a
Fhild being considered for placement in a special instructional program
for handicapped children shall be in the primary ‘language of the home.

g. A systeématic program ‘shall be.imp%emented by .the district to
continuously monitor and evaluate the progress of each child placed in
‘a spedial instructional program for handicapped children. .

-
N 4
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“h. Each child's continued placement in a special ‘instructional
‘pProgram for handicapped children shall be determined at least annually
by the Child Study Committee appointed for the child., .

: . y .
i. Eaeh child enrolled in an instructional program for handicapped
children shall be comprehensively re-evaluated at least every three
years, or more frequently if the child's parent or teacher requests an
assessment. \Continuation in the program shall end when ‘the child
dchieves +the goals prescribed in .his or her educational plan and can

function full-time in the regular school program. V/////A .
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APPENDIX A
. ' ’ ' B
Continuum of Least Restrictive Educational Alternatives
(Normalization) for Handicapped Children and Youths

Least 1) Regular class placement
Restrictive
. * 2) Regular class with modified curriculum

Regular class with consultation to teacher
Regular Class with in-elass assistance to
child from special educator, tutor, etc.
Regular class - resource room (scheduled

\ time arrangement})

Regular class ~-.diagnostic/treatment center
Special class - regular class(es) (schedpled
time arranged) .. ‘ .

4

Special glass -~ resource yoom .

2

v

Bpecial class'full-time, little use of other
in-school resources o '

4 -

Special class -’diaanostic/treatment center

. ©

Special community day school. -
Homebouqd prograh -
Residential school

Most _ ' Institutiohalizationtl
Restrictive. N.




-are suggested: -

APPENDIX B
Surrogate Parents ,

Every.child eligible for a public education in this state needs
the protection of procedural due process. This protection is of even
greater concern when the parents or guardians of a child are not known,
unavailable, or the child is a ward -of the state. 1In such circumstances
the child may not have an adult outside of the school to serve as an

" advocate when, for example, progress in school is not éatisfactory or

when diagnostic services ox_placement in special instructional programs
is being considered. 1In order to assure due process-'rights, the dis-

- trict shall make arrangements for the appointment of_ a surrogate parent

to act as an’'advocate on behalf of each sthool-age child whose parents
or guardians are unknown or unavailable, or when the child is a ward
of the state. ‘ ol

It is the responsibility of the district to prepare Yocal regula-
tiohs and - procedures concerning the appointment of surrogates. The
following may be used as guidelines for implementing this programt

. ’ B f [

Standing Commi?&@e .

It is suggested that thes school district select a standing com-
mittee or board that is broadly representative of persons concerned
with the education of handicapped. children to be responsible for
fonmufating.and implementing the surrogate parent process. Many of" -

the°fuﬁctiénsidescribed below, may be coordinated by this'body. .

Identification A

In order'to'identify children who fall within ;he‘probisions of
this rule, it is suggested that the standing committee contact local -
and state organizations and individuals.

‘Recruitment and Training ' ot
-

L4 I

Through the standing committee, persons capable of serving as
- suyrogate parents may be recruited,ang\Egiigsgit Local guidelines may .

be needed ‘concerping the maintenance of 2iStry Sf eligible persons. °
Indiwiddals .might be selected. from local patrons whHo are concerhed” * . .
about ,the education of handicapped children. .Onerindjvidual cold W,
represent more than one child., . . * *

& . - . .

Procedures for Assigning Surrogates .

»

Districts should formulate guidelines.%or the assignment of ‘sur-
rogate parents, making certain that the guidelines are flexible enough
to meet the particylar needs of ch}ldren, The” following protedures

bl

: 1. Any employee of any school. district, commuﬁity,'stage agencxf
residential school or hospital, any physician, judicial officer or any -
- ¢ t e

. . s ’ - ’ -
o, »
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other person whose work involves education, care or treatment of chil-
dren and who knows that the parents.or. guardians of-a handicapped child
are unknown, ‘unavailable, or that the child is a ward of the state,
should file a request with the superintendent of the child's district
for consideration or assignment of a surrogate parent, with a copy of. -
the request to the standing commjttee. ) ’

s . A N .

2. In an effort to determine whether the parents or guardians
are in fact unknown, unavailable, or, the child is a ward of the state,
the district should arrange, possibly through the standing committee,
for a notice of the suspected need for a surrogate to be sent to the.
adult in charge of the child®s place of residence and to the parents or

4

guardians at their last known address. v

2 .

3. The district should“arrange‘for,g review of the evidence to
determine whether the parents or guardians are in-fact unknown, un-
available, or the child is a ward of the state. These reviews m y
also be the responsibility of theqstanding committee. The determina-
tion should be completed with a reasonable time’/ following recéipt of
the original, request for a surrogate; and 'the finding of the reviewing
body or’officer ‘should be sent. to the district superintendent.. If need

4

- for a surrogate is confirmed,, theQassignment should be made within_ five

‘days. ‘ * A

“

4, Audecision should be made as to the length pf time a surrogateu

will serve as advocate For a child.

ep surrogates informed regarding the problems facing the children

' 5. A system of communication should be established by the district
R to ke
; th

L

serve, )

6. A system of recourse should be established for surrogates in
cdses when problems cannot be resolved between éurrogatesﬂand the
school district. The system might inyolve resolution by the standing
committee or an independent third pardy. : :

5 - ‘ :

‘s 7. The school district shall mafntain the right to relieve=a
surrogate of his or her duties at any time following a determination of
the standing committee that the surrogate is not properly representing
the*child. . . ,

8. The child himself shall have the right to request a change in
Ysurrogates. . .

»~

)

Implementation A .

-~

After surrogate parent procedures are’ implemented, they showld be
carefully observed. Surrogate parents'must be regarded as having the
same rights and“duties as’court-appointed guardians ad;litem. Surrogate$
must -also be viewed by local edurational agencies as parents to the
children with the right to demand and implement due process.




APPENDIX C

]

&
Wyoming Public Records Act

o

'W.S. 9-9-101. Definitions.,

»

a. “Definifions as used in this Act (Sections 9-9-101 to 9-9-105) ;

(1) "Public Recqrds" when ‘not’6ther wise specified shall in-_
clude any papef, correspondence, form, book, photograph, photostat,
film, microfiim, sound recording, map drawing, or other document, re-
gardless of physical form or characteristics, and including all copies
thereof, that have been made by the State of Wyoming, counties, munici-
palities, and political subdivisions thereof, or received by them in
connection with the transéction'of~pub Lc business, ‘except those privi-
leded or confidential by law; ' '

@ \

(ii) Public records shall be classified as fallows.
o (A) "Official public records" shall include all origi-
nal vouchers, receipts, and.other documents necessary to isolate and
prove the validity of every transaction relating to the receipt, use

and disposition of all public property and public income from all
sources whatsoever; all agreements and contracts to whi¢h the State of
»Wyoming or ' agency or subdivision theréof may be a party; all fidelity,
.surety and performance bonds; all claims filed against the State of
‘Wyoming or any agency or subdivision thereof; all records or documents
-3 requiredgb%ﬁlaw to be filed with or kept by any agency or the State of
'(Wygming;j“ d all other documents or records determined by the, records
%goqpigte%jto be official public records;
"1' ccg v o - s . . ¢
o RO TS *0ffice: files and memoranda" shall include all
recoxds, coxrespondgnce, exhibits,“bookéi‘booklets, drawings, maps,
blan] forms, .or:-docménts’ not above ,defined and classified as official-
publ ifc regorgs;%ail,dﬁplicate‘copies of official public records filed
with “any agencyfbﬁ‘tﬁb;State of Wyomingjpr subdivision thereof; all
documents and -repsrt$ made for the internal administration of the office
to which they, pértain,but not required by law to be filed or kept with
such.agency; an¥ all other documents er records, ‘determined by the
records comhittee to he office fileS'anq memoranda;

{iii) "Writinqs" megné and includes all books,. papers,| maps,

\ﬁhotographs, cards{_tapes, recordings or other documentary mat rials,

regardless of physicdal form or characteristics;
i :

°®

(iv) SPolitical subdivision" means and includes every county,
city and county, city, incorporated and unincorporated town, school
"district within the state}

(v) . "Official custodian” means.and includes any officer or
employee of the state or any agency, institutiopn or political subdi-
visions thereof;, . who is responsible for the maiAtenance, care and
keeping of public records,, regardlesslof’whethér such records are in
his actual personal custody and control;

<
:
R .

s, ,
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- N
‘ (vi) "Custodian" means and includes the official custodians%r
any authorized person having persorfal custody and control of. the ‘public
. records in question; - B . T

(vii) ZXYPerson" means and includes any natural person, corpora-

.

" tion, partnership, firm or association;
< . .

(viii) . "Person in interest" means and includes the 'person who is
the subject of a record or any representative designated by said person,

except that if the subject of the record is under legal disability, the~
term "pergon in interest" shall mean and include the parent or duly

appointed legal representative,

— e r =3
1

- -W.S. 9-9-102. 1Inspection; genéraliy. ;

L] o

) (a) All public records shall be open for inspection by any person
o at reasonable times, except as provided in this act (Sections 9-9-101
to 9-9-105) or as otherwise provided by law, but the official custodian
of any public records may make such rules and regulations with reference
to the ig.spection of such records as shall be reasonably necessary for
the prottction of such records and the prevention of unnecessary inter-
ference with the regular discharge of the duties of the custodian or
his office. . - -

-~

4+ ~ - *
(b) If the public records requested are not in the custody or con-
.trol of the person to whom application is’'made, such person shall forth-
with notify the applicant of this fact.- . ’
(c) If the public records requested are in the custody and controd
of the person to whom application is made bit are in active use or in
- storage,-and therefore not available at the time an applicant asks to
~ examine them, the custodian shall forthwith notify the applicant of
this fact. - : .
. . : .
L\ W.S..9-9-103. -Same; grounds for denying right of ingpection;
- Statement of grounds for denial; order to show cause: ord&r to restrict
disclosure; hearing.

[ M . x

1, (a) “The custodian of any public records shalL_aildw any -person the
L right of inspection of such records or any portion thereof except on ™=
one (1) or more of the following grounds or as provided in subsection
(b) or (d) of this section: ) . o

v

- (1) Such inspection would be contrary to any state statute;

(11) Such inspection would be contrar$ to any federal statute
. or regulation issued thereunder having the force and efﬁect of law; or
' » h L] . « * » L]
(iii) o&®h inspection is prohibited by rules promulgated by the
. supreme court, or by the order of any court of record. .
(b) The custqdiap may deny the right of inspection of the follow-
ing records, unless otherwise provided by law, on the‘ground that dis-
‘ closure to the applicant would be contrary to the public interest;

» <, .
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(1) Records of investigations conducted by, or of intelligence
.information or security procedures of, any sheriff, county attorney, city
attorney, the attoxpey general, policé department oy any investigatory

files comoiled for any other law enforcement or prosecution purposes;

pertaining to administration of a licensing examination, examinatior Por
empl4yment or academic examination; except that written promotional exam-
inations and the scores or.results thereof shall be available for inspec-

tion, but not copying or reproduction, by the person in interest after
the conducting and g;ading of any such examination;

[l

o (i1) Test questions, scoringjkeys and other examination daég}

i

. ‘ (iii) The specific details of bona fide research proijects being

conducted by a state institution; .
. t

', . . . .
(iv) &he contents of real estate appraisals made for the state
or a political subdivision thereof, relative to the acquisition of
Property or any interest in property for public use, until such time as
} title of the pro%frty or property®interest has passed to the state or
*political subdiv¥sion,-except that the contents of such appraisal shall
be available to the owner of the property at any time amd except as pro-

vided by Wyoming Statutes; (/f,__,#

(v) Interagency or intraagency memorandums or letters which
would not be available ‘by law to a private party in litigation with
the .agency. .

. -~

~

a -
‘ - " (e) If the right of inspection of any record falling within any of

- the classifications listed in this section is allowed to any afficer or
. employee of any newspaper, radio station, television station or other
person Nr agency in the business. of public dissemination of -news or cur-
rent events, it may be allowed to all such news media. '
(d) The¢ custodian shall deny the right of inspection of the follow-

ing records, unless. otherwise provided by law;
&

o (i) Medical, psychological, and sociological data on individual.
persons, exclusive of coroners' autopsy reports; v ;

(1i) Adoption records or welfare fgcords on individual ‘persons;

. (iij) Personnel files except that such files shall be available
to the duly elected and _appointed officials who supervidse the work of
the person in ingterest,  Apolications, performance ratings and scholas-
*tic\ébhievement data shall be available only to the person 'in interest
and to the duly elected and appointed officials who superyise his work;

(iv) Letters of réference;
g . .
(v) Trade s:;ret§, privileged information and confidential com-

.

mercial, financial, geglogical or geophysical datg furnished by or ob-
tained from any persop/ : ; : .

-

. -
’
.
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(vi) Library, archives and museum material contributed by private
persons, to the extent of any limitations placed thereon as conditions
’ of such contributions; “ . , ,

(®ii) Hospital.records relating to medical administration, medical
staff, personnel, medigcal care, and other medical information, whether
on individual persons or groups, or whether of a'general or specific
classification; r ] | .

(viii) School district records containing information relating to
the biography, family, physiology, religion, academic achievement and -
bhysdical or mental ability of any student except to the person in
interest or to the officials duly elected and appointed to supervise™
him, - s

(e) If the custodian denies access to any public recgié, the ap-.
plicant may request a written statement of the grounds for the denial,
which statement shall cite the law or regulation under which access is
denied, and it shall be furnished forthwith to the applicant.

» (f) Any person denied the right to inspect any record covered by
this act (Sections 9-9-101 to 9-9-105) may apply to the district court .
of the distfict wherein the record is found for any order directing the

ustodian of such record to show cause why he should not permit the p
inspection of such record. :

(g) If, in the opinion of the official custodian of any public
retord, disclosure of the contents of said record would do substantial
- ‘ injury to the public interest, notwithstanding the fact thdt said record
might otherwise be available to public tnspection, he may-apply to-the
district court of the district in which such r:zgrd-is located for an,
< order permitting him to restric# such disclosure. After hearing, the
court may ibg{e such an order upon a finding that, disclosure would )
cause-substantial injury to the public interest. The® person seeking
~ permission. to examine the record shall have notice of said hearing
"served upon him in the manner provided for service of process by the
Wyoming Rules of Civil Procedure and shall have the right to appear
and be heard. ‘ . . -

4

W.S. 9-9-104. Copies, printouts or photographs;  fees. ' . . .

(a) In all cases in which a.person has thé right to inspect any. |
public records he may request that he be furnished copies, printouts .
or photographs for a reasonable fee to be set by the official custo-
dian. Where ‘fees for certified copies or other copies, printouts or
photographs of such record are specifically prescribed by law, such .
. specific fees shall apply. .

°, . (b) If the czstodian does not have the fachlities for making
‘copies, printouts 6r photographs of records which the applicant has
the right to inspect, ‘then the applicant shall be granted access to
the records 'for the purpose of making copies, printouts or photographs.
The copies, printouts or photographs shall be made while the records

o _
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are in the possession, custody and control of the custodian thereof
and shall be subject to the supervision of such custodian. When prac-
tical, they shall be made in the place where the records are kept, but

if it is impractical to do“so, the custodian may allow arrangements to -

be made for 'this purpose. If other facilities are necessary the cost
of providing them shall be paid by the person desiring a copy, printout
or photograph of the records. The official custodian may establish a
reasonable schedule of time for making copies, - printouts or photographs
and may charge a reasonable fee for the services rendered by him or his
deputy in supervising the copying, prifting out or photographing as he.
may charge for furnishing copies under this section..

~

W.S. 9-9-105.' Penalty.

Any persqn who willfully and knowingly violates the prowvisions of
this act (Sections 9-9-101 tg_9-9-105) shall be guilty of a misdemeanor
and upon conviction. thereof, shall be punished by a fine not to exceed
one hundred dollars:($100.00). - . '

&
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‘ : ) APPENDIX D

‘ ’ Rules and Regulations Go%erning Protection.of the
Confidentiality of Personally Identifiable Data, Information
and Records that are Collected, Maintained or Used by

’ . T © Wydming Educational Agencies

A

‘ , : General Provisions S
Section 1. Applicability. These rules and any amendments.there-
to shall govern the protection of the confidentiality of any-personally
identifiable data, information, and records collected, maintained or
% used by state and local educational agencies to determine whether chil-
dren, ages birth tqQ 21, are handicapped and are receiving appropriate
special education and related services, and to assist agencies in pro-
viding special education and related services. These rules and regula-
.tions shall be complied with in conjunction with the policies and recom-
mentations of the Office for Handicapped, Children and the Wyoming State
Board of Eucat iop.

L -
Section 2. Definitions.

. a. Consent means that:

M

(1) the parent has been fully informed of the information
-ssated in Section 2 in the language in which he or she is most competent,
‘unless it clearly is not feasible to do so,

‘ -7 (2) the parent understands‘and &grees in writing to the carry-
ing out of the activyity for which his or her consent is sought, ‘and the
4 consent set$ forth that activity and lists the records (if any¥ which
will be released and to whom, and

-~ . N 1]
(3) the parent understands that the granting of consent is
voluntary on the part of the parent.

. . . L 3
b. Destruction means physical déstruction or removal of per-
sonal identifiers from data so that the data is no longer personally
identifiable.

~ s

c.’ Formal Evaluation means evaluation, interviewing'or testing

procedures used selectively with an individual child and does not in-
clude basic, tests ‘administered to or procedures used with all children

*

+ 1in a school. ) ‘ -

2

d. Parent means a parent, a guardian, a person actihg as a
i parent of ‘a child, or a surrogate parent of any child on whom data is
] collected, maintained or used to determine whether the child is handi -

capped and is receiving apbropriate special education and related ser—
- vices, or to assist participating agencies in providing such" services.

e. Participating Agency means any agency, institution or indi-

vidual which colTlects, maintains or uses‘'data, or from which data is

. o4 " R
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obtained, to determine whether a child is handicapped and is receiving
appropriate special education and related services, or to assist parti-
cipating agencies in Rrroviding such services.

£. Personally Identifiable means that the data includes:

(1) the name of the child, the child's parent, or other
fAmily member, -

(2) the address of the child,

(3) ‘a personal identifier, .such as the child'$ Social
Security number or student number, or ,
" (4) a list ‘of personal characteristics or other informa- .
tion which would make it possible to identify the child with‘reiipnable
certainty. ™ '

Access Rights ~

Section’l. Inspection and Review. Each participating agency shall
permit parents to inspect and review any pérsonally identifiable data
relating to their children which is collected, maintained or used by the
agency for the purposes stated in Section 1, General Provisions. The
agency shall comply with a request for inspection or review without un- R
necessary délay and prior to any hearing relating to the identification,
assessment or placement of the child, and in no case more than 45 days
after the request has been made.

a.” The right to inspect and review educational records under

. this section jincludes:

(1) the right to a response from the participating agehcy
to reasonable requests for explanations. apd interpretations of the data,
and . . v .k

-
L

(?) the right to fequest that the agency provide copies of:
the records containing the data where failure to provide those copies

would effectively prevent the parent from exercising the right to in- ’

- spection and review,

~

b. An agency-may presume that the parent has éuthority to in-
spect and review data relating to his or her child unléss the agency has

o

been advised that the parent does not have authority under applicable

-state laws governing such matters as guardianship, separation and divorce.

. N 7 ,

Sectidn 2. :-Record of Parties Obtaining Aépess to Data. Each par-
ticipating agency shall keep a record of .parties obtaining access to
data’colleected, maintained or used under these rules. The record shall
include the name of the party, the date access was given, and the pur-

~pose for which the party is authorized to use the data, If any record

.

includes data on more than one child, parents shall have the right to -

inspect and review only the data relating to their speeific child, or
to be informed of that specific data. - o

o - C-30




- Section 3, Listing of pata. Each participating agency shall pro-
. vide to parents who request it, a list of the types and location of data
. collect;@, maintained or used by the agency, concerning their child., ~ -
LA

section 4. Fees. A participating agency may charge a reproduction
fee, in accordance with the Wyoming Public Records Act (W.8. 9-9-101
through 9-9-105), but it may not charge a fee to search for, to retrieve,
or\to allow review of data. .

. HEARING RIGHTS

Section 1. Request for Amendment of Record. A parént who believes
that data collected, maintained or used by a participating agency for
the purposes stated in Section 1, General Provisions, is inaccurate,
misleading or in violation of the privacy or other rights of the child,
may request the participating agency to make appropriate amendments to
the data. The agency shall decide whether to amend the data in accord-
ance with the request within a reasonable period of time of receipt of
the request. -

Section 2. Right to a Hearing. If the agency refuses to amend the
data in accordance with the request, it shall inform the parent of the
refusal and advise the parent of the right to a hearing ‘'on the matter,

- a. The agency shall, on request, provide an opportunity for a
hearing in order to challenge data to ensure that it is not inaccurate,
. misleading or otherwise in violation of the privacy or other rights of
the ‘child. The hearing shall be condficted in accordance with the Wyoming
‘Admin\istrative Procedure Act, W.S. #-4-101 through 9-4-115, '

b. The hearing shall be chaired by a person who does not have a
" direct interest in the outcome of the hearing.

Section 3. Amendments and Dissenting Opinions.

\

a. If, as a result of the hearing, the agency decides that the
data is jnaccurate, misleading or otherwise in violation of other
rights of the‘child, it shall amend the data accordingly and so inform
the parent in writing. o :

b. If, as a result of the hedring, the agency decides that the
data is not inaccurate, misleading or otherwise in violation-of the
privacy or other rights of the child, it shall inform the parent of the
right to place in the records a statement commenting on the data and
setting forth any reasons for disagreeing with the decision of the agency.

g N

c. Any explanation placed in the recdrds Qf the child as a conse-
quence of parental disagreement with the agency $hall: ' , .

. (1) be maintained by the agency as part of the records of the
child as long as.the record or contested portion thereof is maintained

by tii/ggency; and . .
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. °(2) :if the records of the child or the contested portion
thereof is disclosed by the-agency to any:party, the parental explana-
tion shall also be disclosed to that® party. ‘ .
.- "' CONSENT

Section 1. Disclosure Constraints

, a. Written parental consent is required before data are:

° " (1) disclosed to anyone other than.officials of partici-
pating agencies collecting, maintaining or using the date for purposes
delineated in Section 1, Géneral Provisions, except as provided in this
section, = .

(2) used for any purpose other than thbse stated in Section 1,

General Provisions, or .
\

(3) sought directly from the child by formal evaluation,

b, An educational agency or institution subject to the Fami y
Educational Rights and Privacy Act of 1974 may not release data from
educational records to-participating agencies without parental consent
except as provided in Section 438(b) of that.Act. :

Section 1. Appeal of Refusal of Parent to Provide Consent. 1In the
event a parent refuses to provide consent for disclosure of personally
identifiable data regarding the child, the participating agency, with <
just cause, may request a hearing to gbtain parental consent. The hear=-
ing shall be conducted in accordance With the Wyoming Administrative
Procedure Act, W.S. 9-4-101 through 9-4-115, and shall be chaired by
a person who does not have a direct interest in.the outcome of the
hearing. . o

- <~

SAFEGUARDS.

Section 1. Protection of Confidentiality of Data at Agency Jevel.
Each participating agency shall protect the confidentiality of data at
collection, storage, disclosure and destruction stages and provide to
the Office for Handicapped Children a procedure which will assure that
the persohally identifiable data.will be maintained in a confidential
manner. This procedure shall include the following and such other
procedures as hereafter may be prescribed by the Wyoming State Board
of Eaucatiqn.

"~
.

a. dne person in each participating agency shall be designated
as responsible for assuring the confidentiality of any personally identi-
fiable data. - '

b. Each participating agency shall be responsible for*assuring
that all persons employed by the ageniq who collect or use the personally
identifiable data receive appronriate Wnstruction or training in these
rules, thé Family Fducational Rights and Privacy Act, the Wyoming Public‘
Records Act anpd other applicable Wyoming statutes and rules anq\regula— ‘

e .y

€-32

3




tions. This instruction shall be directed to understanding the rights

of the child and parents, the confidential natufe of the data, and access
and dissemination‘procedures.‘ :

tion, & curggnt~listing of the names of those employees within\the agency
who may have access to the personally identifiable data.

.

c. Fach participating agency shall maintain, for publiQ;;;;pec-

f DESTRUCTION OF DATA

" . Section 1. 'Destruction of Records After No Longer Needed.

. a. The participating agency shall inform parents when personally .
identifiable information collected, maintained, or used under this part
is no longer needed to provide educational services to the child.J
2

b. . When the-information is no 'longer needed the participating
agency must destroy the information at the request of the parents;
however, a permanent record of a student's name, address, and phone
number, his or her grades, attendance record, classes attended, grade
level completed, and year completed may be maintained without time
limitation. -

CHILDREN'S RIGHTS -

Section 1. Passage of Privacy Rights to'Children. On reaching
the age ofel9, the rights of privacy -accorded to parents shall pass to
the child except in the case of a child who has been declared legally
incompetent to make such decisions for himself, and for whom legal
guardianship is required beyond the age of 19. 1In such .instances,
thé child's legal 'guardian shall maintain the rights to privacy as
stated in these rules.

~

o ENFORCEMENT

Section 1. Violation by Individuals.s To the extent that the
Wyoming Public Records Act is applicable to the provisions set forth
in these rules and regulations, persons who willfully and knowingly
violate such provisions shall be punished by a fine not to exceed
one hundred dollars ($100), pursuant-to W.S. 9-9-105.

L4

-

Section 2. Violation by Educational Agencies. Wyoming educa-
tional agencies failing to comply with the provisions set forth in
these rules and régulativns may be subject to the withholding of state
funds and/or the withholding of school accreditation by the Wyoming
State Board of Education, pursuant to W.S, 21-2-304(a) (ii).




z APPENDIX E

Definitions ’

. ¢ ) .
'Y ' -
Appropriate Educatlonal Services means the educational services recom-
" mended for a handicapped child as a .consequence of mult1d1sc1pllnary
assessment conducted by personnel properly certified and endorsed
and/or licensed to render assessment services and supported by a Child
Study Committee of the dlstrlct in which the child is a resident.

Handlcapped Child means a child or youth who, as a consequence of an
individual assessment conducted by a multidisciplinary team comprised.
of properly certified and endorsed and/or licensed personnel, i§ identi-
fied as_having a mental, physical, or psychological handicap or social

maladjustment which impairs learningi : . - , ,
Hearing Impairment means: L Y. ,
1. deafness wherein residual'hearinq is not-sufficient for undeJStand—

1ng spoken word and to develop language,” resulting 1n deprivation
in learning and communication, or

2, . hard of hearlng whereln a hearing loss which prevents full aware-
hess of environmental sounds and spoken language, limiting normal
language’ acquisition and educational\achievementa

Mental Retardation means significantly halow-averd@é’general intellec- °
tual functlonlng which exists concurrently with deficits in adaptive
behavior and is manifested during the developmental period of life.
{Adaptive behavior is the effectiveness or degree to which the indi-
Vidual meets the standards of personal independence and social responsi-
bility expegcted of his age and'cultural group. The retardation may be
mild, moderate, severe 6reprofound.)

Mul tihandicap means two or more major handlcaps (i.e., mental retarda-
tion, hard of hearing, orthopedic, behavior disorder) which result in
such severe educational problems that extraordinary programs and services
are necessary to meet the individual's educational needs.,

z ~ . 4
Orthopedic Impairment means congenital or acquirea impairments to the
orthopedic system-~bone, 301nt or muscle-~to the degree.that the school
facilities or equlpment require special adaptatlon and modification, or
the individual rpqulres a special instructional program or other special

serv1ces.l 1

Other Health Impakrment means prolonged health impairment, either perma-
nent or impermanent;- which significantly interferes with learning and
requires a special instructional program or service or reqqlres adapta-
tion of the school facilities.

Parent means a narent, \ uérdian, a person acting as a parent of a
chiId, or a surrogate pareént who has been- ap?01nted in accordarice with
Chapter XI, Section 5, subsection f, of these regulations. .

' . Y
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Related Educational Services means services above and beyand-gthe typi-
cal services necessary to help a handicapped child benefit froM special
. and/or regular education either within or outside. of the school dis-
trict, including tuition, transportation, room and board,titinenant“
instruction, and such developmental, corrective, and "supportive sérvices
as speech therapy, audiology, educational and psychological assessment,
physical and occupational therapy, social case work, psychological
counseling, languag vy interpretation, homebound and hospital instruction .
and technical assis%;nce for school district-personnel in the edueatioh ]

‘of handicapped children. - . N

-

Social/Emotional Handicap means manifestation of one or more of the
following characteristics to a marked degree over an extended period

M .

2

of time:

1. difficulties in learning that cannot be‘'explained by intellectual,
sensory or health factors; ! . Ty e 4 ’

2. difficulties in building or maintaining satisfagtory intefpersonal
relationships with peers, parents and teachers; =~ R . e

3. a general pervasive mood of unhappiness, depression or hypersensi- .
tivity; . .

L x < . [ A . .o - ' »
oo 4. a tendency to develop physical symptoms; pains: or fears associated

with personal or sc?bol problems;: .

- . \ . : 4

5. inappropriate behavior or feelings under normal circumstances.

Specific Learning Disability means a disorder in one or more of the
basic psycholagical processes involved in understanding or in using
language, spoken or written, which may manifest itself in an”imperfeét
ability .to listen, think, speak, read, write, spell, or to .do mathemati—
cal calculations. The term includes such conditions as perceptual handi-
caps, brain injury, minimal brain disfunction, dyslexia, and develop-
mental aphasia. The term does not include children who have learning-

s

problems which are primarily the result of visual, ‘hearing, or motor .

handicaps; of mental retardationm of emotional disturbance, or of en-
vironmental, cultural, or economic disadvantage.

4 -~ I

Speech and Language Hahdicap means speehﬁnor language that deviates so
much from that of other people that it cdlls .attemtion. to itself,” inter-
feres with communication, or causes its possessor to be maladjusted.

~ -~Visual Handicap means:

1. paréial vision wherein after correction, vision, although impaired,
remains a primary channel of 1ea§ning and with adjustments, the
visual tasks required in the usual school situation can.be performed;

¥

2. blindness wherein after correction, there is no vision or little po-

-

.

tential for using vision as a primary channel for learning ard, con- .

sequently, reliance must be made upon -tactual and auditory senses to
‘ obtain information. -
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APPENDIX D
WYOMING SELECTED STATUTES PERTAINING TO -
\ EDUCATION OF THB HANDICAPPED, 1969
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“ SELECTED STATUTES FROM THE WYOMING EDUCATION CODE OF 1969 ‘
" AS AMENDED PERTAI.NINC. TO THE EDUCATION OF HANDICAPPED CHILDREN

~ -

Right to Attend School . . ‘.

“  21-4-301. Schools to be free and accessible to all children;
minimum school year. Except as otherwise provided by law, the public
schools of each school district in the state shall at all times be
equally free and accessible to all children resident therein over six

- (6) years of age and under the age of twenty-one (21), subject to such
regulations as the board of trustees may prescribe. Each school dis-
. """ "trict shall operate its schools and its classes for a minimum of one
hundred seventy-five (175) days each school year.

" 21-4-302. Age for registration in first grade and kindergarten .

~ - (a) A pupil may fegister in the first grade in the public schools
of this state in the year® in which his sixth birthday falJ‘ on or before
r September 15, . :
(b) A pupil may reéister in kindergarten ;pithe public, schools of
"this state in the year in which his fifth birthday falls on or before )
September 15. . . ¢
) 21-4-303. Right not denied on account of sex, race 6r-religion.
“No child shall be denied the right to attend the public SChoolngf this
. state on account of sex, race, or religion. |* \ '

S

Education Mandate

\ 21-14-101. Handicapped children entitled to free and appropriate
} education. Each and every child of school age in the state of Wyoming
aving a mental, physical or ‘psychological handicap or ‘social maladjust-
met which impairs learning, shall be entitle# to and shall receive a
free and appfopriate education -in accordance with his capabilities.

3

i 21-14-102. General supervision and res onsibility for educatigh;
rules and regulations of state board.” The state board, jointly.with the’

board of trustees of each. school district shall have general supervision
and responsibility for the education of all children in .the state“with
such handicaps, and the state board shall adopt reasonable rules and
regulations to assure that each child receives a free and appropriate
education in accordance with his capabilities. o

. § ‘ ‘

21-14<103. Dputies of school dis ricts; interdistrict contracts;
agsistance of state board. Each school district of this state Havrng
any school age children residin

g in the district who possess any of the

- handicaps covered under this chapter (W.S. 21-14-101 to. 21-14-106),
shall, subject to the rules and regulations of the state board, provide
for the appropriate diagnosis, evaluation, education or training, and

R necessary related services, and may include, but is not limited to room

. and board, for such children. Any school district having any such resi-

at
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dent children and not able to provide the Pecessary and ;pprgpriate pro-
grams and services, shall contradt with andther school district or

agency to obtain®them. If the programs and services cannot.reasonably

be provided by the district or by interdistrict contracts, it .shall be

he responsibility of the state board to assist local boards of trus;ees
in arranging for. the appropriate educational programs and services either

‘within or without the state pursuant to the rules and regulations of the

state board.. Such programs and services shall be financed as provided
bv law. ’ ‘ . . .

Allocation of Classroom Units e

21-13-308 (h)

e
1

In allotting classroom units for exceptional or handicapped chil-
dren, there shall be allotted one (1) full unit; or proportional frac-
tion thereof, for each ten (10) .pupils identified as educable retarded,
and for pupils also evaluated or diagnosed as having physical, psycho-
logical, or social disabilities which impair learning; and one (1) full
unit, or proportional fraction therecf, for each eight (8) pupils identi-
fied as trainable retarded; provided a properly certificated teacher

qualified to teach pupils having the disabilities included in this ar-
(W.S. 21-13-301 to 21-13-313) is employed in each allocated class-

-

-room unit, and such pupils are not otherwise included in any other

classroom wit determination, y

(3

Allocation of Support Services

21-13-309 (e)

3 -

| The amount included in theafoundition program of a district for
education of children who have a mental, physical or psychological "han-

» dicap or social maladjustment which impairs learning is the "amount spent

in the current fiscal year for education diagnosis‘and evaluvation of all

- such children, the amount spent in the current fiscal year for-tuition

and maintenance of such children who attend school in another district
or state, and the amount spent for such education within the district
during the current school year, under regulations established by t?e
state board. No reimbursement shall duplicate any otheér category.

21-14-104. wWyoming school for the deaf; maintenance and operation,
The/state board of education Shall maintain and operate the school for
th¢ ecTcation ,of the deaf in Casper, Natrona county, known as the Wyoming
schiool for the deaf.

21-14-105, Same; powers and dhEies of state board. The state

_ boprd shall operate the Wyoming school for the deaf from such funds as

now or hereafter be appropriated for that purpose, and the board
shall provide adequate staff, equipment, and supplies for the proper °
operation of such school. The st@te board may promulgate such rules

and regulations as it deems necessary and may accept gifts or grants
in aid from any person whomsoéver,




) 21-14-106., General supervision, educational and other services
fox{ deaf, blind and persons with reading disabilit1g§.

(a) The state board shall have the general -supervision of the
deaf and blind and all other persons with aj physical disability which
prevents reading in the normal manner who dre residents of this_state;
and, ingofar as fund3 are made available, said boa;d shall pFov1de or
cause to be provided such educational and other services as it deems
necessary to help such persons to help themselves to become and remain
useful citizens of the &ommunity. v )

v ;
(b) 1In addition the state’board may hire such personnel and pur-
chase such books, equipment, ind supplies as it seems necessary tg ac-
complish the purgose of subsection (a) of this section. i

Boards of Cooperative Educational Services

>

21.20-10F. . citation. - This act (W.S. 21-20-101 to 21-20-109) may
be cited as "The Boards of Cooperative Educational Services Act".

21-20-102. Purpose. This act (W.S. 21-20-101 to 21-20-108) is
passed to provide a method whereby sthool districts and community col-
lege districts or any combination may work together .and cooperate to
provideggducational services, including but not limited to vocational-
technical education, adult education and vices for exceptional chil-
dren, when the services can be more effee:?§é¥¥—pfovided through a
cooperative effort. N

21-20-103. "Board of trustees® defined. As used in W.S. 21-20-101
through 21-20-108 "board of trustees” mea the board of trustees of any
school district within the state or th ommunity college district board
6f any community college within the state. ‘

-

[y

21-20-104. Board of coopefhtive educational services; generafl .
1y

~(a) Whenever two (2) or more boards of trustees desire to estab-
lish a board of conerafive_services for the purpose of providing cox
operative educational services and when the services can be provide
more effectively through a cooperative effort, the president of two (2)
or more boards of trustees may call a meeting of the interested boards. .
At the meeting, the boards of trustees, a majority of whose members
respectively vote in favor of doing so, may enter into an agreement to
form a board of cooperative servicds. 'The agreement shall specify
among other things, the length of term of the agreement,* the rights,
responsibilities, and obligations.of each p@rticipating district, the
types of services to .be rendered, the procedure for the establishment
of additional services, and the procedure for the inclusion of addi-
tional districts within the cooperative educational services program,
The agreement shall also provide a method for the amendment and dis-~
so}utiOn‘of Qhe'agreemen;'with_thq consent of each participating dis-
trict. All agreements entered into between the participating districts
shall be submitted to the state board, of education for approval,

f
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. 'unless” there are more than nire (9) districts participating in which

() The presidents of the boaris of trustees agreeing to partici-
pate in the board of cooperative "educational services shall acree, upon
and set a time and place of meeting of the. members of the participating
boards 'of trustees for the purposg of electing members of t@e.boayd of
cooperative educational services At the meeting, the participating
boards of trustees may elect by /secret ballot from among the members of
the boards so assembled a board/ of cooperative educational services to
be composed of not less than five (5) nor more than nine (9) members

event each participating distfict shall have one (1) member. Eac¢h par-
ticipating board of trustees, regardless of its number of membeys is
entitled to cast five (5) vdtes in the selection of each of the mem-

bers of the board of cooperative educational services. Each board of .
trustees party to the agreement shall have at least one (1) member on
the board of cooperative educational s rvices. The terms of office of .
each of the members of the board of céﬁperative‘educational se;vices‘
shall be coterminous with their respective terms of 'office upon their
boards of trustees.. As the terms of .office expire, or as vacancies occur,
new members of the board of ‘cooperative educational services shall b
elected by the members of the participating boards of trustees at a

joint meeting called for that purpose. .

21-20-105. Same; cﬁairman, vice-chairman, clerk and treasurer;
meetings. At its first meeting, the members of the board ,of coopera-
tive educational services elected as set forth in wW.S. 20-20-104 (b)
shall proceed, to elect from their membership a chairman, a vice chair-
man, a clerk, and a treasurer, whose terms of office shall be for one
(1) year Unless their terms of*office as school board members expire

.earlier. The duties of the chairman, vice-chairman, clerk and treasurer
of the board of cooperative educational services %hall be the same as *
the duties provided by law for similar® offices |of ards of trusgees
of schopl districts within this state rnsofar as they are applicable.
Meetings of the board of cooperative ,educational services shall be
called, held and conducted as provided by law for the méetingﬂafothe
boards of trustees of sqhool districts within this state. ~

21-20-106. Cost of faciliéies,\equipment and services. The costs
of facilities, equipment and services peréexmed under the direction of
the board of cooperative educational services shall be financed by par-
ticipating districts on a basis agreed upon by the boards of trustees
of the pParticipating districts. ’

21-20-107. Powers and duties of board of cooperative educational
services.~ ' -

(a) Each board &f trustees of cooperative educational services
shall: .

&

’ ’ -
‘ _ (i) Prescribe and enforce’rules, regulations and policies 7
fo; 1ts own government and for tHé government of the services and af-
fairs under its jurisdiction which are consfstent with the laws of the .-
state; v




¢

|
< (1i) Keep minutes of all meetings at which official aqtlon_ls
taken and a’ record of all official acts which'are public records;

(ii Be responsible for such programs and.services as shall
be provided * joint agreement of the boairds of trustees involved in
the cooperative edvcatlonal progrnms . ‘

(iv) Administer and abide by the terms of the agreement or
agreements entered into by the participating districts.

-~

°
o

21-20-108. - same;'property; contracts; gifts, et¢.; employment ;
.and discharge of personnel; 'expenses, : '

* (a)- Each board, of trustees of cooperative educational services

. .
» -
\ . . .
)

(i) Hold, convey, lease, rent, and manage property;

may:

, v .
) (ii) Contract for educational and related services with any
other agency; ) )

(iid) Accept or reject any federal or other glft, grant, be-
quest, or devise;

~

‘(iv)" Discharge any employee;

(v) Employ,any personnel needed to perform the serwvices for
which the board of cooperative services is formed;

. -~

. . (vi) Receive and expend money and prov1de for. the negcessary .
expenses of the board incurred in the exercise of its powers and per-
formance of its duties.’ -
rd 8 -
2)- 20 109. Special school district tax for Poard of cpoperative
educational services; election not rqug_ed

(a) For the purpose of. maintaxnrpg programs offered by a board of
cooperative educational services, the ‘schMool districts comprising the

" 1 board may levy a special school district tax not to exceéed one-half

(1/2) mill on tke taxable valuation of the member districts:

. (i) The tax shall be in addition to the tax 11m1tatlons ex-
« Pressed in w.s. 21-13-101;

) l_ (ii) The vote of the electors within the member districts shall ,

not be required for the tax levy; and - '
(iii) All revenues {derived from the levy shall be distributed to
the board of cooperative educational services.
(b) The amount of the mill levy shall be determined on the basis
of a predetermined formila, based upon a participating district's total -
enrollment, such formula to be ascertained by the board of cooperative

r . " '




'}'

A -
2 '
‘ e
- -

services and ratified by at least three-fourths (3/4) of.-the participa-
‘“ting boards. The assessment shall raise only the necessary funds to
meg&\BZe financial requirements of programs and services offered. The
reven] raised by thig assessment will be deducted from the  total oper-
ating cost when a$bé§sing participating districts' tuition and mainten-
ance. T, )

LN

- (c) One (1) year of advance hotiée shall be given by aﬁy paigicih
pating board of ‘trustees beféMe withdrawing from the funding of t#e co-
operative educational services.
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APPENDIX E
WRITING THE DECISION
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7 - WRITING THE DECISION

¢

Decision writing is a unique, specific, and difficult task for most

—

non-lawyers. The language of the law 1s frequently unfamiliar and the use of =

" litigation that has come down from the courts in helping establish precedent’
is based on specifip (indiyidual] cases and may or may not parallel the spe-

cific case of concern to the Rearing officer. Precedent in the law is estab-

1ished\thnough landmark cases such as PARC,] Mi]]s,z and Lebank v.QSpears.3
These cases -were class action matters and involved categories ofl handi- ?
capped children and hinged on constitutjonal.as well as stétutory rights.

S
Other cases involving a single individual have lesser 1mpact in estab11sh1ng
.=

-

precedent in the law
‘Cases involving a single individual hinge on the specific facts that may

be unique'to that particular case and, therefore, shou]d be used with caution

»

when app1y1ng the case to one before the due process, hear1ng tribunal. In
nearly every instance 1nduct1ve reasonlng (reasoning that depends upon think1ng

from the specific tQ\the general} is required when app1y1ng an indjvidual case

L3
1

to broader legal issues. . T

t 4

One technique’that may prove helpful to the due process hearing officer

_is to doog at similar cases and chart the fict of each case together with the

£

facts of the case to be decided. The chart could 106k.sepethfng 1ike the one

" below. ¥ -

FACTS:
(based
on obvi-
ous and
- expert
testi-
mony)

Case A

Case B

Case C

Case D

o

Age of child

Handxcapping .
condition -

Evaluation

Placement:-

’ Expert

testimeny

Age of child

Handicapping
condition

Evaluation

PTacement

Expert

— ‘testimon?j’

etc.

etc.

etc.

etc.

=

My case:

Age of_ child

Handicapping condition
' \’\ *

Evaluation/Nondiscriminatory

Appropfi%te placement

. , Facts established- by the’ e

dbvious, Stipu]atjon,'
and/or expert testimony.

v




o When é!%és can be grouped to provide many simi]a;itjes, a generalization
may be drawn. This is the‘usual method of building a body of case law
from highly individualized cases-contaihing unique facts. The mgﬂel
suggested abowe“will, of cogrsé, have'many different entries in each
‘co]ymn. There may also be many simiiariti‘s. This is the point at which
judiciary deééretion (hearing office}) judgment and skill are required.
Remefber, there is no gubstitutelfO( common sense. In the Willowbrook
deinstitutionalization decision, thg court fa%]ed toipﬁhsiper that chi]drén.

‘ |

with highly contagious hepatitis B were.to be placed in an environment
. ’ {

with many other children who were susceptible if exposed to the disease.
As a resu]E Zny of the children from the Willowbrook Schoof were

" necessarily returned to a rés%dentia] environment where they could be
treated and other chi]drenvwou]d not be exposed to the disease. While .

) : L ’ . . . ‘ ) -
this is an unusual circumstance, the hearing officer is well advised

to become as familiar with as many of the facts in a partiéu]ar case as

possible before making his/her decisioh. Hearing officers will not

be called upon to make decisions and issue orders in-class action matters.

Their decisions may, however, carry considerable weight with residénts

¢

Within’a’school‘district and/or broader community, e.g., the deaf community

LI}

- the associations -for the mentally retarded, etc.

In writing your decisions, remember to write to.the poipt. Wnite in

. good, clear ﬁﬁg]ish.' Don't overwrite! One of the most frequent mistakes

~

among those who'are not completely familiar with a specific discipline
(the'law)‘is to overwrite. Be precise, be clear, be brief.
“ X . C g
. See Append1§ G-2 for some examples of decisions written by experienced

7’

\

hearing officers..
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WYOMING STATE BOARD OF EDUCATION
RULES AND REGULATIONS GOVERNING

ENTITLEMENTS UNDER SECTION 309 (e)
OF THE WYOMING EDUCATION CODE

WYOMING STATE DEPARTMENT OF EDUCATION

LYNN O. SIMONS
STATE SUPERINTENDENT OF PUBLIC INSTRUCTION
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March 2, 198]:‘ )




| ' " STATE BOARD ‘OF EDUCATION .
A , State of Wyoming g

I certify that the copy hereto attached is a true copy of
the Wyoming Statq Board of Educat%pn Rules and Regulations

Governing Entitlements Under Section 309 (e) of the Wyoming
Education Code and is in accordance with the Wyoming Adminis-

trative Procedure Act (W.S. 9-4-101 through 9-4-115), W.sS.

21-14-102, and that the original'Rules ére on file with the

1
State Superintendent of Public Instruction. These Rules

supersede all other Rules previously filed deq&}ug weih this

subject.
A 4
Prior to adoption, these Rules were made available for

public inspection on July 10, 1980, and a notice of intended

adoption was sent to the Office of the Attorney General and

- .
‘ the Legislative Service Office.
) Th? Rules have been approved by the Governor as indi-
. cated below,
< The attachgd Rules are effec;i&e immediately upon filingj
below, - B . | : )
Signed this ‘25" day of Ll o g™ ", 1980,
- 7
E;TA(TE:()F'VVY%)hﬂIPJCB ss’ y
Office of the Secretary } Mot tltr
Donald Blakeslee, Chairman
. Filedthe @42 _gay of Maecr ~ *, State Beard of Education
19 8, at /0‘”5' ”'M : )
. THYRA THOMSON ~ ®
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" * WYOMING STATE BOARD OF EDUCATION - o

. RULES AND REGULATIONS GOVERNING. ENTITLEMENTS B -
UNDER SECTION 309 (e) OF THE ' s
WYOMING EDUCATION CODE . s '
CHAPTER V
. : Lo : &
GENERAL PROVISIONS \ ¢

.

Section 1. Authority. These rules governing the disbursement of
Foundation Program funds for handicapped children are adopted as
authorized by the Wyoming Administrative Procedure Act, Chapter 108,
Session Laws of. Wyoming 1965 (W.S. 9-4-10]1 through 9-4-115) and Sections
228(i), 232(e), and 285, Chapter 111, ession Laws of wYoang 1969

(W.S. 21-13- 309(e), 21~ 13 -305(i), and 21-14- 102) .- As used in these
rules Section 308(h) refers to W.S. 21 -13-308 (h) and Section 309(e)
‘refers to W.S. 21-13-309(e).

Section 2. Appllcability These rules and any amendments thereto
shall govern all applications made by school districts for reim
bursement for the education of handicapped'children as authorized
by Section 232(e), Chapter 111, Session Laws of Wyoming 1969 (W.S. ¢
21-13-309(e) ), for expenditures during the school year 1969-1970 .
and thereafter, and shall supersede all. rules, regulations, guidelines
and memoranda .previously promulgatéed through the State Board of Education.
These rules and rtgulatlons shall be considered and complied with .
in ¢onjunction with the policies and recommendations of the Office
for Hayngdd ed Children. . . . - . -
gaigboped Ch : .
-Section 3. Promulgation, Amendment or Repeal of Rules. Any amend-
ments to,t e rules shall be effected as provided by Chapter 108,
Session Laws of Wyoming 1965 (W.S. 9-4-101 through 9-4-115). °

Section 4. Deflnltlons. As used 1n these rules: iR ' )

a. "Agency" sha¥k mean any accredlted .or approprlately
licensed public-or private organization or religious
institution‘that offets special education and/or
related services for handlcapped chlldren.d
b. "Audiologist," "edudatlonal d1agnost1c1an," "educatlonal
resource specialist," "educational resource center-
fac111tator," "occupational therapist," ."physical
theraplst," "psychologlcal technician," "school psycholo—
*gist," "school social worker," and "speech/hearlng s
therapist" shall mean persons who are either propperly
Certified by the State -Department of Education or
are properly licensed to perform such services. | “

c. "Department ,of Educatlon" shall mean the Wyoming State C
Department of Education. J.

!
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"Educational resource center" shall mean an organization
comprised of properly certified personnel having educa-
tion, experience and:expertise in resources that are

" needed to educate ‘handicapped children and whose primary

function is to provide technical assistance to teachers

in identifying, selecting, procuring and using such re-
sources. The, staff of’an educatiqnal resource center shall
consist of a facilitator, educatrional resource specialist’
and a secretary/materials clerk. !

"Enrollment in a 309 (e) instructional program" shall °

.mean a minimal enrollment of 10 handicapped children

'in directs instructional’activities. 1In extreme and
unusual circumstances an exception may be authorized
by prior written approval -of the Stater Superintendent
of Public Instruction. .

"Handicapped child" shall mean a child or youth who,
as a consequence of an individual assessment conducteﬁ///

. by a multidisciplinary diagnostic team comprised of

properly certified and endorsed and/or licensed per-
sonnel, is identified as having a mental, ‘physical
or psychological handicap,ox\§btial maladjustment -
%pich-impairs learning.
13

'"Hearing screening “technician" shall medn -a personwho;

after receiving appropriate inservice education in hearing

screening, assists a certified school disiricgfapdiolo—
gist in screening. the hearing of children. ’

"Langugge ihterpretation" shall mean the interpretation of.

language (1) for deaf children, (2).duriﬁg'tssessment and.:’

instruction of handicapped children as defined in these’
rules and, (3) when the use of an interpreter is necessary
to communicate with' parents of ?andicappé@ children.

"Non-expendable instructional materials and equipment"”
sh&l’ refer to items having a useful economic life. longér -
than one year] and that are used in programs for diagnosing,
evaluating or instructing handicapped children. (Furniture
isanot re}mbuﬁaﬁzif.)- 5 B < .
C . ¢
"Office for Handicapped hildren", shall mean the .. o
Office for Handicapped iifren of the- State Depart- ’

S"Properly certified" shall'mgap persons who, at the'
time of employment by the di'strict), possess or are

eligible to receive a valid certificate from the St#te
Department of Education. A person newly+ employed . -
by a school district shall be certified within 30 »
working days after the first day of active ?35}oymept.

“~
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A pergson whose certification has expired shall be
recertified within 30 working days -after expiration

of the certlflcatlon. . ¥_ '
"Related educatlonal services" shall mean services above
and beyond the. typical services necessary to help a handi-
capped child benefit from speclal and/or regular educa-
tion either within or outsidé of the schaol district,
1ncludrpg tuition, transportation, room and board,
itinerant instruction, and such developmental, corrective, and
supportive services as speech therapy .and audiology, educa-
tional and psychological assessment, phy31cal and occur
pational therapy, social case work, psychelogical" coun-
seling, language 1nterprétat1qp, hqgmebound and hospital
instruction and technical assistance for school district
personnel in_tHe-education of handicapped children.

8

"School district" shall mean a public school ent1t§ as.

recOgn;zed by Wyomlnq-statutes. . . SN

2, .
"School year" shall mean a perlod of 180 calendar days
that 901nc1de with_ the time that .school is ordinarily
in session. . ‘ - , . ) !
"State Board" ehall mean the Wyomlng State Boa?d of Edu-
cation as that Body is defined by S&ction 11l(a), Chapter
,411 Se3310n Laws of Wyomlng 1969 (W.S:-21-2-301).

"309(e) teacher" shall mean- ajpersgn properly certified
to perform the dyties for which:the teacher is hifed - -
who works with hahdicapped children and staff in more - .o
than one schgol and/or mdre than one district or a °

properly cettified .teacher who provides direct:instruc< . .
tion to handlcapped thildren authorized by prior wWritten )y
approval. of the State Superlntendent of Publlc Instruction..

qg. - "Teacher alde" shali mean a person who, under .the personal and
Y contlnuous supervision of. a properly certlflegyspeclal educa-f
, tion teacher as defined herelnv assists in approved programs
R for handlcapped chlldren apgroved by the State Department of
. Educatron.' X i
LI . ° g . \
‘ - T, © L, ¢
v » CHAPTER(VI' G ol L .
. v ) < ° ’ —
’ PEEIMBURSEMENT’ S e .
- ’ ' Y . n- < » ‘ > ) . ) 4 )
- ‘ bs ] .
Section 1. Quallflcathn., Relmbursements for Whith'a® district may
qgarify-under Sec¢tion 232(e)., Ghapter 111, Session Laws of Wyoming - .
1969 (w.s

f taken into account'in the gomputations required by

21-13~309(e})) dnd these rules- and regulat ons shall be
dzctlon 234, Chapter

111, Session Laws of Wychming 1969 . W.s. 21¢13-3T1%a)) /" and will affect

.the distr.ict‘s stotals. Foundatlon Program entitlenient accorcllngly. -
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‘ i ;‘Sebtion 2. Reimbursable Salaries Under Section 309 (e) .

Y
R . a. To the extent that such persons work difectly with .
AN ' handicapped children or their teachers in‘eldgible - . R
: -~ services under Section 309(e), or«in a situdtion govern- .
" - ' ed and reimbursed by the terms of W.S. 21-13-308(h) ; 2.
and related provisions, =a district applying for its .
School Foundation Program entitlement may claim the .., - e,
. . grass ‘salaries and employee benefits of persons*émployed
b N = .7 by the.district during the current year,-subject to ~
" o the other’ subsections of this section. ,
.y . i . _ A .
**. b. ~salaries paid to 309(e) teachers, audiologists, educa-
T tional diagwosticians, educational resource specialists,
facilitators of educational resource centers, physical
therapists, occupational therapists, psychological
. - ) technicians, school’psychologists, school social workers

’ ", and speech/hearing therapists as defined in these'
- rules will be reimbursed under Section 309 (e), subject
. . " to the ‘subsections of this section.

c. In extreme and unuysual circumstances the salary of a

_ . teacher of handicapped children may be’ reimbursed under
¢ - .. Section 309(g). . Such reimbursement, however, must be
' authorized b¥ prior written approval of the State Super-
© .indendent of Pyblic Instruction or the Superintendent's

. \ designee. Appy val shall apply only to the school year
’ in- which it is granted but may be rengwéd using the .
procedure specified in this *subsection. (All other class~ }
room teachers of’handicapped'ghildren who are reimbursed
under -the School Foundation Program, including teachers
‘ who must travel -to more thdn one sehool’or community to.
. provide instruction, must be reimbursed under Section: 308 (h).)

~ ~ -

doas Reimbursement of salaries for personnelvidentified in sup-
’ . section b shall hear the samepratio to their total contracted
.- ) salaries "as the tim& spent in performance of eligible services
) ) pnder‘sactiog 309 (e) and the number of children served.
f a o v ‘ ’ i
¢« e. Reimbursement also will%oe alldwed for the ‘salary of
- a teacher aide’in an authorizéd 308 (h) cIassroom unit
. in which there are enrolled- 13 or more.pupils identified
- "wﬂ} as educable mentally retarded or who have a. mental,
- ) physical, psychological, or social handicap that impairs
: learning as -defined in the State Board of Education '
. Rules and Regulations Governing Programs'and Services
e, for Handicapped Children in Wyoming School Districts.
Reimbursement will. also be allowed for a teacher aide' .
employed in -an approved 308(h) classroom unit eqrolling .
, * 10 o more children classified as trainable mentally

e, retarded and for a “teacher- aide in a 309(e) program: °°
‘ ,whose employment received the prior written approval
‘ of the State Supe"rin\tendent of Public Instructfon or

L
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Section 3. Educational Resource Centers.

a.

v

. o .

o

1 . r vt ) - °
the Superintendent's designAe.° To the extent that
classroom units enroll fewer pupils than the enrollments 2
stated above, but more than the unit enrollments stated

"in W.S. 21-13-308 (h), reimbursement of the teacher

aide's salary shall be prorated in a ratio equal to

the fractional part of the enrollments which excted'
those stated in W.S. 21-13-308(h). ° Teacher aides must
perform their duties under the personal and gontinuous
supervision of properly certified special education .
teachers. Teacher aides may supplement and complement
the york of teachers but shall nof function as teachers.

Reimbursement will be allowed for the salary of a hearing
screening technician who works under the persor&l and. con-
tinuous supervision of a 'properly certifjed audiologist who
is a staff member of the district which ‘claims reimburse-
ment under this subsection. No more than "e technician
per audiologist may re'mburggg.~ Reimbursement of the
salagy for the technicNayl shall bear the same ratio to the
technician’s total cogtXacted salary as the time spent in
performance’ of hearing ¢reening services.

In the case of 309(e) personnel employed by twe or
more districts, each district shall be sreimbursed on
the basis of the fractional part of the salary paid
by the district in accordance with subsection d of
this .section. . S,

In the gakeyof 309 (e) personnel employed by one,district ,
which contracts with other distrigts for the performance’
.of services by the 309(e) personnél for those-districts,

the employing district must deduct from the reimbursement
"that it is otherwise entitled to receive, amounts received
from the district(s) pursuant to contract. =,

.

A school district with an enrollment of 2,500 pupils,
or a district serving as the administrative and/or
fiscal agent of a consortium of school districts with '
enrollments totaling 2,500 pupils, may be eligible
for an educational resource center authorized by the
Office for Handicapped Children. When citcumstances
warrant, and an appropriate petition is submitted,

the State Superintendent of Public Instruction may
authorize. establishment of an educational resource
center in a district in which less Fhan 2,500 pupils
are enrolled. R

o VAN ' 4
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Reimbursement may be allowed for the salary of a facili-

tator, educational resource Specialist and a secretary/
materials clerk of gn authorized educational resource .
center. .After September 30, 1981, all authorized educa-

tiohal resource centers must be staffed with each of these
positions., - ' . )

A district operating an approved educational resource "
center may be.reimbursed up to $600 amually per each. ;
professional staff, mémber employed under 309(e) for . a
pPurchase of non-expendable instructional materials and -
equipment to educate handicapped children in regular < >
and special instructional programs, subject to the subsections
of this section. A district which claims reimbursement

under this subsection may not also claim reimbursement

under Section 8, subsection a, of this Chapter. <

All‘nonTexpendable instructional naterials®and equipment
Purchased by school districts under the provisions of ,
subsection ¢ of this section ‘'shall be appropriately

catalogued and disseminated by the educational resource

center, . ) '

A school district which’ directly operates an educational ™~—o____
resource center may claim reimbursement for staff member s

of t center to travel within the State of Wyoming to

provide technical assistance and other services needed anpd- N
specifically requested by another school district to impjﬁxe

its services for handicappéd children. Reimbursement for

these services shall not ekceed $700 during any fiscal year

for a district which. operates an educational resource center,

and shall be subject to the travel policies prescribed for

state employees., . .

A school district that contracts with a school district or
a board of cooperative educational services that .operates
an authorized educational resource center, for the usé of
instructional materials, consultation in their use and/or
consultation concerning curricula and instructional pro-
cedures in the education of handicapped children, may
claim reimbursement for the purchase of non-expendable
instructional materials and equipment subject to the fol-

lowing: (1) the services must be delivere directly and .
reqgularly to teachers of the district by tg;?educational~
resource. specialist and/or the facilitator of the educa- -
tional resource center; (2) district reimbursement shall - ‘-

not’ exceed $600 annually per each of the staff positions
authorized under the terms of this subsection. Y,

School districts that contract educational resource

center services from boards of  cooperative educational .
servicés or other school districts shall have ownership

of all non-expenddble instructional materials and equipment
purchased under subsection f of this section. Such
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. > .
districts shall- feagonably plan and cooperate with
the board of cooperative educational services or school
* district.in the purchase, use, dissemination and evaluation
of non-expendable instructianal materials and equipment.

h. All non-expendable instrucdtional materials and equipment
Rurchased by school districts under-t provisions of sub-
> section f of this section shall be appropriately cata-
+ . logued. Dissemination procedures shall be agreed to By
the contracting parties. ‘i . '
i. School district -contracts with boards of cooperative g
educational services and other school districts which
require prior approval of the Office for Handic&pped ™
Children shall not include teacher aides funded under
;- Chapter VI, Section 2, subsection e of these rules. ‘
Section 4. Travel Expenses. Personnel, as defined in Chapter VI,
Section 2, subsection b of these rules, who must travel within the
district to render services to handicapped children shall be reimbursed
for travel expenses. When personal vehicles are used, reimbursement
shall be made at the rate established by local board policy, not
to exceed the rate established by state law. No*mileage reimburs?ment
shall be autporized for use of school district vehicles. %

Section 5. + Tuition, Room and Board and Transportation Costs.
. <

a. Necessary costs incurred by the schogl district:for
¢ tuition, room and board, txansportation and other allowable
- maintenance services for handicapped children who attend
school in®another district or state, or who.attend
<. a school operated by a non-public school located-within
’ the boundaries of the referring school district, shall
be reimbursed in accordance with the' terms of W.Ss.,
21-13-309(é). Placement of handicapped children in -
educational facilities outside their district, however,
shall receive the prior written approval of an individuail
Pupil's Child study Commiftee (as defined by the Wyoming
°, . State Board of Education Rules and Regulations Governing
) Programs and Services for Haﬁﬁicapped Childrén in Wyoming ]
v School Districts, Chapter XI, Section 9) operated by
the district. Approval by a Child Study Committee
shall not apply to out-of*district placement made by .
court order. o

- -

b. When it is necessary for a school district to, have a
child ewvaluated or placed outside the district in order
to provide appropriate education for the child, the
school district shall pay the cost of the evaluation o
and any necessary travel, food and lodging incurred by
the child'% parents, duardian or surrogate parents. that
is directly related to the child's’ evaluation or placement.
Such expenditures shall be documented by originai vendor
receipts. ~ '

-
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"~ c..  All services rendered under this section shall be con-
tracted on forms approved by the Department of Education.

Sdction 6. Contracted Services with Other Organizations and Individuals.

When, in the best interest of a handicapped child, the district contracts

educational servicés with another schaol district, a public, private

or religious institution, or individual, inside or outside+the State

of Wyoming, reimbursement will be made for the amount -expended ;during

the current school year, subject to the following subsections.

) a. All individuals and organizations with whom Services are
contracted shall comply with public school district and
State Board of Education standards, including, where appli-
cable, certification and licensure requirements. Districts
shall ensure that children ‘served by these contractual ar-
rangements have all ‘the rights and protection of the Wyoming
Education Code of 1969 as amehded, the Wyoming State
Board of Education Rules and Regulations Governing
Programs and Services for Handicapped ‘Children in Wyoming

=School Districts and other applicable sfate and federal
‘'statutes. ' .
. . S
b. The provisions of this section shall not be used to delay
or avoid establishment within the school district .of ap-
» Ppropriate educational Programs and services needed by
handicapped children. :

c. All school - -district contracts shall be signed by the
i ' clerk and chairman of the board of trustees. Contracts
with agencies shall also be signed by the clerk and
chairman of the governing board of the agency. R

- When ‘contracting services with another ‘school distritt
or board of coopexative educational services, the school
district may pay a-reasonable portion of the services
prior to their delivery. )

e. Contracts in excess of $400 must réceive '‘prior approval
from the Office for Handicapped Children.: A copy. of
each proposed contract must accdompany the petition
for prior approval. (This item is separate andsdistinct
® from the reimbursable” items contained in Section 7 . '
of thid Chapter.) The Office for Handicapped Children
may, disallo¥ claimed reimbursements for less then $400 .
. under this section where -Gontracts for such- services £
LS have arbitrar;Ly been divided into multiple contracts
- to avoid the required prior approval.

¢ fi.  Whenever stsiblé,:and,when Aot in conflict with ‘the

{\:best interest of the ¢hild, districts should contract
services with, individuals and organizations with}n the -,
. ' P 2B

" State of,Wyoming.)'

»,-

i
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g. Contracted services reimbursed uﬁger this sectiongmay be
‘ rendered by any accredited or properly licensed public,
+ private or religious institution, provided that the-sum .
‘ set forth in such contracts for in-state services shall

< -

. not exceed the actual cost per pupil.

£

h. Contracted services shall bg‘pérformed only by properly
certified and/or licensed persons as verified by the
Office for Handicapped Children or by persons working
in an éducational or educationally related program
approved by the Office for Handicapped Children and
under the direct supervision of properly certified ..
and/or licensed personnel. '

i. _Services may be contracted from properly-licensed educational
agencies. which specialize in the education of handicapped
childrgp. _ ,

. j. Applications for services to be contracted with a board

* of cooperative educational services shall origindte from

: the district. School Foundation Pfogram rgimbursement for

such services shall be made directly by the Department
of Education to the district which contracts with the
board of cooperative eduga;ional services.

k. Use of Dgparﬁment of .Education contract forms is_requireé
for contracting services underethis section.

«' Section 7. Program Evaluation™and/or Evaluation Consultation.

Amounts expended during the current year by the district for .the evalu-
™ ation of programs for handicapped children funded under the School FeGnh-
B dation Program will be reimbursed an amount not to exceed the larger of

$700 or five percent of the cost of the district's programs conducted

under Section 308(h) and Séction 309(e) of the Wyoming Education

Code as determined by multiplying the number of the district's (308 (h)

classroom;units by \the current value of the.classtdom unit and adding

to -this®product the district's actual expenditures udder 309 (e) .

- ‘;ﬂ

o,

Section 8. Non-Expendable Instructional Materials and'Eqdipment.

\
AR

a. The cost of non-expendable instructional materials and .
equipment that are used in programs for evaluation,

~ diagnosis or instruction, may be reimbursed. Expendi-
tures up to $600 may be reimbursed during the first v
year of operation for each newly-establjshed position.”*

b Positions operated longer than one year/ may be reimbursed
for expenditures up to $150 annually. A district which
claims reimbursement for non-expendable materials and

) equipment for personnel under the provisions of Chapter b
VI, Section 3, subsection ¢, of these rules may not & -
also claim reimbursement for non-expendable instructional
mdterials and equipment for personnedl under this subsection.®

-
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b.  When a school district documents that a, non-expendable
instructional equipment item is necessary to-provide a
handicapped child appropriate education and this need
is written into the child's individualized education
program and the item cannot reasonably be-purchased un-
der Chapter VI, Section 3, subsections ¢ and f, or under
Chapter VI, Section 8, subsection a of these rules, the
Office for Handicapped Children may authorize, by prior
written approval, reimbirsement for purchase of the it
This reimbursement shall be in addition to the di'stric

s reimbursement for non-expendable instructional. equipmen
under Chapter VI, Section -3, subsections c and“f, or
Lhapter VI, Section 8, subsection a, of these rules.

Non-expendable instructional equipment purchased under sub-
section b of this section must be available for loan

upox request to other school distriéts when not being used

in the district which purchased the equipment. The dig- \

trict which borrows the equipment shall be responsible for

delivery costs. . '

d. A school district may be reimbursed up to $500, annually
for contract of maintenance and repair of non-expendable
instructiohal "equipment which are authorized and pur-
chased under these rules. J gy

Ay

‘ Section 9. Related Educational Services.

a. Neéessary costs incurred by the schéol district for re-
lated educational servigces as defined in Chapter Vv,
.Section 4, subséction 1, of these rules may be refmbursed.

Related educational services which are obtained from per-'
-sons who are not staff members of the’ school district
which receives the services mist be contracted using
forms approved by the 'Department of Edycation.

5

10. Services Authorized During the ’Summer Months.,
' s : M )

+ Reimbufrsement will be allowed whgn‘it-is necessary to
provide: educational diagnostic and evaluation*services,
during. the summer, to handicapped children and, to ghil-
"dren whp -are suspected as being handicapped. The.dintent
is to enable gchoq} districts to initiate such services
for children who require urgent action or who reside in-
school districts which do not have sufficient diagnostic .
personnel to.serve them during the regular school year.
This rule is not designed to provide the entire multi-
disciplinary didgnostic’ process during the Sumimer. -

&Reimbugéement shall be quﬁject to thé following: 1
.‘ »
.. .~——1(1) Persons who render such servicds shall be certi-
: fied By the. Wyoming State Department of Lducation

TR
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as school psychologists, psychological technicians,
educational diagnosticians, speech therapists.or
audiologists, or be properlty .licensed to render
such services, - ‘

(2) Screening of preschool children may be reimbursed
subject to the following:

(a) Only children eligible -to enter kinder-
garten during the month ‘of September
. immediatély following the screening shall
. qualify for screening services.
(b) Theychildren must be handicapped or sus-
' pected as being handicapped.

“ (3) All services rendered under.this subsection ,
shall require prior approval from the Office

for Handicapped Children on- ) e .
contract forms approved by the Department of
Education, W :

b® Reimbursement will be allowed for tuition and room and *

Section 1. ° Applicaﬁion and Reporfing.'

-

board of handicapped children placed in out-of-district
residential treatment, programs when their impairments
are so extreme that their retu™ homé during-the summer

, would be detrimental to ffeir development.  Reimburse-
ment shall be subject to the following:

\ - .
(1) All services rendered under this suﬁsectioq

v require prior approval from' the Office \ -

for Handicapped Children on coh- .
tract forms approved by the Department ‘ A
of Education.

N

(2) Tha-contract must be accompanied by dQcumehta-

, tion from the district child study committee .

validating that it would be detrimental to
the child t0 returh-home during the summer. -
CHAPTER VII
APPROVAL <.

-
LY
, -
N 3

. .
Each school district which intends to provide educa~
*' tional services ‘for handi apped children that are to
. be’reimbursed aqcording'tg the provisions of w.s. 21-
\ '13-309(e) and these rules shall include the estimated .

s
» ” [} . (k
© . . - o

v _ F-14
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o

reimbursable expenditures in® the school district's

annual general fund budget submitted to the Department

of Education. A

Twenty working days after the end of the fiscal year,

each district shall report to the Office for Handicapped
Children on forms prescribed by the Department of Education,
“the district's gctual -expenditures for programs and

related educational services authorized by W.S. 21-
13-309(e), and other such information as is need

by the Office for Handicapped Children. Adjustments

in the district's 309 (e) éntitlement shall.be based

on this report. :

3

P

Pupils enrolled in 309 (e) programs and services shall
be reported to the Office for Handicapped Children, °
on forms prescribed by the Department of Education,
within two weeks,following initiation of the programs
or services. },f : . N

o ]

)

All districts which provide services authorized under
Section 309(e) are required to submit each of the

reports enumerated in the subsections of this section,
even 1f they have no entitlement under the School Founda-
tion Frogram. ' '

» \
Section 2. Appeal to State Superinterident.

L] . . v ‘

a. Any applyﬁ%g district which is dissatisfied 'with a
decision of the Office for Handicapped Children may. .
appeal in writing to the State Superintendent of Public .
Instruction. The State Superintendent. shall review
the’ appeal ‘and render: a written sdecision within a reason--

- able §%riod of time. . o ‘ ’

- ¥ . . o
The State Superfhtegdent shall fix the time, manner and
place of hearing for addressing any necessary district
appeals. ., - ' . . '
« CE . o .
c. The Stete Superintendent's decision shall constitute the
. finalégdministrative determination (W.S. 21-2~202(a) (v)).
. s 2 - C . '
Section 3. EffecgiVe Date. Except as noted these rules and amend- "
" ments thereto, shfll become effective as,proyideg by Section 4, Chapter.
108, Session Lag;'QfZWyoming 1965 .(W.S. 9-4-204), and will govern -
entitlements ¥ ﬁb§;1989—81 school year and éach year thgreafte;:\
Chapter V, sectiod {,-Subsections e and p shall cexse to be effectrive
at the close of the 1980-81 schopl year¢ Chapter VI, Section 2,
subsection ¢, ghall b&come effective dt the beginning-of the 1981-
Qg sthool year. .

» : .
-
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- o Appendix G-1 co -
HEARING OFFICER QUALIPICATIONS '
An effective hearing officer will possess many characteristics
7*\” v

that will enable him or her to provide the leadership needed for a
successful due process heariﬂq& In addition to personal skills,~the
hearing officeg needs a knowledge base in order to function in the

Heariné, The following criteria should be con§36ered iﬂ selecting

hearing officers,
LS

for their ,own preparations.

d may be used by hearing officers as a checklist:

A. Knowledge Base N

A hearing officer should have a reasonaMle understanding
of the following areas: -
1 ! <
1. Education '
a) a knowledge, of the characteristics and
. needs of exceptional children; .
- b) a knowledge of the programs. available to
R . exceptional children; s
. c) a knowledge of the definitions utilized
for’ the major handicapping conditions;

. and ~5
" d) an understanding of assessment tools and
procedqres. "

2. Due Process ~

a) an understanding of the history of the -
- development of the right-to-education

. . . movement for handicapped children; '
‘ " b) ..an understanding of the basic principles
AN ‘ of due process as outlined in the major

’ + pleces of litigation, PL 94-142, and

' staté statues; and ~ = ’
c) an understanding.of the judgmental aspects
6 A involved in the due prucess procedure.




decision based on the evidence provided.

a

2. Unbiasgd: not prejudiced for or against any ,party °
in a hearing.
3. Impartial: not an officer, employee or agent :of

[ 2 d

the local education agency in which a hearing is
being hel

No.previous involvement in the decision. .

' v
Able to control hearing procedbres to complete
the hearing process,

Y

»

G-1-2-

b~
(0
~Jx

. A. Knowledge Base (continued) N -
. ’ .. ‘ * - @“ [} .'i
« 3. Major Concepts : ‘
The hearing officer should have a working knowl- .
edge of the followin concepts which relate to
. educational programmigb *
- 4 * »
? a) free, appropriate public education; .
" . ‘b) least restrictive environment; ’ ;
c) continuum of services ot cascade model;
d) individualized education. .program;
e) ,nondiscriminatory testing; . - "o
. £) multidiseiplinary evaluation; and b
9) confidentiality_gf information. ) s
% 4. Technical Knowledge .
The hearing officer sﬁgﬁld be familiar with the
. following technical informatioa A
a) the major due process provisions of the
™ PARC and Mills cases; v
b) Public Law 94-142; -
‘ c) state statutes relating to.due process,
and
d) 1local education agency policies and pro-
—— cedures relating to due process.
B. Personal Qualifications’
’ .‘ . A hearing officer sﬁo%ld possess the following pexsonal * I
qualifications: | . / '
1. Objective: able to weigh information and make a

*




Aruitoxt provided by Eic:

-

N

Personal Qualif:.cations (contir@d)
. .’ Yy
- 6. Sufficient tine availab‘ie?i:d ‘devote to proceduta’
. X ) o & .
7. Willing to parr.ic.{pate in a system to evalxate
: per/: ohal effectivenhss. _ "

» L)

N

Sources

‘.-’Qr‘ﬁ'
%

A4 -

- i ’ ’ k* . .

. k T B

Ruhlen,’ F. ‘Merritt. Pedétal Administméive Law’ Judge. gétirpd-,
Alexandria, Virginia. .. ‘¥ R

. . ¢
< LN

Torres, Scottie. _mcial Education ,Aﬁmim.strat:.m Pol:.cy '(SEAP)

*

Manyal. COuncil ‘fot Exceptional Children, 1976’
. , .

«
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APPENDIX G-2

PENNY WILLIAMS, by and through
her father, NORMAN B. WILLIAMS,

vvvvvvvvvv-\/v\_
Y

]

Petitioner

Vs

JORDAN SCHOOL DISTRICT,"

Respondent.

1
\
)
¥

HEARING EXWMINER DECISTON

Impartial QJue Process
Hearing Held
March 9-10, 1978

Jordan School 9istrict
Office

9361 South 400 East
Sandy, Utah

’

—_p
DENNIS V. HASLAM,
Nelson, Hardin, Richards,
Leonard and Tate

<48 Post Office Place

5
3
R

Hearing Officer:

Qalt Lake City, Utah

RALPH HAWS

Director of Special
Programs

Jordan School District

DAN S. BUSHNELL

LARRY WHITE

Kirton, McConkie, Boyer: °
and Boyle

330 South Third East’

Salt Lake City, Utah

DONALD F. XLINE
1579 Ellendale
Logan, Utah

v

PETITIONER'S Declaration: PENNY WILLIAMS, by and through

her father, NORMAN B, WILLIAMS, and

Counsel of Record, DELNIS

V. HASLAM, request, RERI that Penny be provided a 31gn

language interpreter in her classes"

mentary School in the Jordan School
Transcrlpt P. 13)

at the Terra Linda Ele-
District. (Verbatin




RESPONDENT'S Declarution: Jordan’
through RALPH HAWS, Dircctor of Sp
Counsel of Record, DAN §,
", that it is not in the best

. . Jordan School District to provide

it (an interpreter) is not necessa
priate public education under the

transcript, P. 16.)

)

N

€y

o

* .
School Districr, bv<ﬂ{j
ecial Programs, and

BUSHNELL and LARRY WHITE, maintain,

interest of Penny or
an interpreter, and that

ry for a free and appro-
statute." (Verbatim
'} ’.‘\

s
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. . FINDINGS-:OF FACT
t
3

General Findings . . ’
’ ’ . ; . %
Prior to the hearing, a determination was made by the

Hearipg Examiner .that the Jordan School District had complied -

¥

with all aspects of the required pfocedural safeguards.  Full

[

. disclosure requirements were met by the exchange of-written

evidence qnd'Iisfs of witnesses at least five days prior
- , - . \
to the conduct 'of the hearing. Interrogatories directed to

<

th Petitioner gVérbati@ Transcript (VT) p. 8 et. seq.)

further established: that all éspects of thd i'red Pro-

-

cedyral safeguards had been met. . )

€

Counsel for the Respondent has entered for the benefit

of th- record a Memorandum,of Law contending no jurisdiction

in this matter under Seceion 504 of the RehaBilitation Act

®

of 1973 and/or P.L. 94-142, the Educatlo@aof All" Handlapped

Children Act of 1975. Counsel for the Petltloner has entered

@

for. the benefit of the record a reply to the Memorandumﬁof"
4

Law submltted by Respondent under the date of March 3 I978

at the time of .the Hearing. i.e., March 9, 1978. %

The'Hearing Examiner did not rule\qxﬁxthése issues at:
this time on the basis that such matters should be left to
e b \.%
a court of appropriate jurisdiction rathex than becdme an

issue in an Administrative Due ProceSs ﬂeariﬁg,
. » * ~

¥
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Findings of Fact from Petitione{‘s Witnesses and Exhibirs
' -

The Examiner finds the following facts based on the

.
o ~

testimony and exhibits presented by the Petitioner.

¢

1, Penn§ Williams, an 11 year old female resides

.vat 8036 South %280 West'fn West Jordan, Utah with

" her parents and attends the Terra Linda Elementary
¢

School in the Jordan School District. . )
2. Petltloner PENNY WILLIAMS has a younger female
sibling who attends the Murray School for .the Deaf.
3. Petitioner's parents, NORMAN B. AND RAREN WILLIAMS,
are. deaf and/or. profoundly hard of hearxng
4, Petitioner, PLNNY“WILLIAMS;_attended the Idaho
School for the Deaf for a‘period of two (2) month;.
, PENNY WILLIAMS,

5. Petitiorer, uses sign language as ¢

her normal method of communication with her family

&

and learned sign language frdm‘other family

members . }

6. Penny Williams has a typical schedule of classes

for ,an elementary school child except for speedh

b4

\
therapy which she receives tw1ce wéekly on Monday
[4

-* and Wednesday from Mlss Peggy Lee Tanner. ;Speech

therapy is provided for a total of fifty (50)

o mlnutés per week.. 'f;‘

2, Penny Williams uses the. teleprinter machine to com-
municate with,others via phone and is reasonably

proficient
- /

.
4 ° ]

. o . !
in the iuse of the equipment..

G-2-4
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1Q.

11.

L4

Penny Williams seems to be a very well adjusted.
eleven (11) year old girl who responded excep-
tionally well during direct examination and cross-
examination, - ’ o

Penny Williams has been fitted with hearing aids
for both ears, compleins that wearing both aids“

causes her to be "nervous'" and frequently wears

f
only one of her two aids.

3

Penny Wllllams is ‘a proficient speech reader.

(Conflrmatlon of her lip reading--speach readlng--
™~
ability 1s found in tesLlng requested by the

[y

Hearlng Examlner. Penny was glven the Utley Lip
Readiné Lest by Patty Gailey and Sasan Merril,
Jordan Sihool District Audiologist, on March 14, ,
1978. Results of this examination are entered into
the recoiﬁ b; tne Examiner March 21, 1978. Prlor

agreement to furtnxr examination for the beneflt

‘of the re;%rd was secured from Counsel of Record

for both the Petitioner and the Respondent on:
March 10, 1978.) -

Testing of lip reading ability was conduered on
March 14, 1978 uslng the Utley L1p Readlng test.
She respond d correctly to 28 sentences qut of 31

when & voiccless presentation was made and to 29
» i i ~

.out of 31 seéntences when a voiced prescntation was
. b

madé. Periny demonstrated a 90% score for voiceless

G-2+5




presentation and 947 score under voiced presen-
\] [ & -

®

' ‘ tation. I? reading skill' for both presentations
e

nt. : ) s

.

12. Penny Williams heariﬁg~loss, confirmed. by tests
’ \

was excel

administered February 28, 1978 ané.March la, 1978

-‘indicate a bilateral profound hearing loss th?oﬁgh

1000 llz and nb response at equipment limits for
2000 Hz throuéh 8C00 Hz. Penny is aware ‘of speech
~sounds, althbygh not necessarily able to understand

spondee yords, at é? decibles unaided and at ‘35,
v decibles when Qearing a single aid--the left.

13. Social adjustment of the subject is exqellgnt.and
ther; was no evidence presented to suggest that the
subject had any serious emd;ional problems beyond

‘ oo " the normal frustration$ of children of the same
age and circhmstanc?.

14.. Penny Williams has average to above gverage.inéell
°‘]f'igence based on standardized tests for the deaf
and non-verbal po?&ions of 'Revised Wechler Scale "

- of Inielligence fof Children. Tests administered

.November 21, 1971'(Leitér International Performance

Scale, 1948 Revision) by M. A. Nielson, Ph.D.,
indicatglan I1.Q. of 120. Tests admihistered March

:14, 1978 by David F.'Weight, Ph.D. (Leiter Inter-

national.Performance Scale and élqck Design Sub-
scale of the Revised Weschler Intelligence Scale -

<

@ | _' ez B .




f&? Chilarenl;indicate_aﬁ I:Qj ot 87 énd 100 .

respectively. (It should be noted that testing
conditions and circumstances frequent'y cause vari--
ation in I.Q, test,results.{ Observation of the

subject during the examination and cross-examin-

atiqn strongly suggest that the results of the

test administered by M. A. RNielson, Ph.D. in '1971

more nearly reflect'Penny"s-inte]lecrualzability,)

©
< -
<
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‘ e Flndlngs of Fact from Re.spondent s Witnesses and Exhibits

L

The Examiner flnds the followxng facts based on the - .

.testlmon and ethbltS presented by the Res ondent
y f y p

- . 1.. That the Jordan School Dlstrlct 1dent1f1ed aasessed,

_-and placed Penny Williams in the sixth grade of the
. iy
Terra Linda_Elementary School and developed an

]

v Ipdividual Educatlonal Program if accordance/wlth

Utah State Board bf Education, Rules and Regulatlons

L% 3

for Prog?ams for the Handlcapped _Adopted July 1,
~ 1974 (rev1sed 12-19-75), the Ammended’Annual

*Program Plan for FY 1978 Under P.L. 94-142, Part B

LN . Educatlon for All Handicapped Children Act, Submitted

July 7, 977 to the Bureau of Educatlon“{or the

‘ Handlcapped U S. Office of Education, and spec1fi- 2

*y

cally under Sectlon 612 (4) and approprlate sub-
N

— sectlons ofi P.L. 94 142, an extension and amendment .
+ of P.L. 93-380.° ‘ o

' 2. That in the development ot the Individual Educatlonal

: .. Plan for: Penny Wllllams alternative placemenuts ‘yere

. o . : con51dered ‘ . ' o ) ' :

2 3. That Penny Williams is currcntly functlonlng alfove

+

the composlte average of her grade level and academic .

“.placemeat was based.on extensive teacher observatlona,

»

and standardlzed test data : S *

4.  That both the strengths and weakness of the subpect
-

were taken 1nto con51derat10n in the development of

“the Ind1v1dual Educatlonal Program
b - : “.

~ : | . : . -
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- -

That the shbjébt, Pénhy Williams, 1is fhnccioqiii very ;-

-

adequately §ocialiyu emotionally, and in the ar¥®as

of adaptive behavior. *
‘ ¢ .

That‘the subject, Penny Williami, has many “speech

problems related to her profound hearing_losé.
_Tﬂat g%e speech therapy Currénflé being provided is
. Lnadequaie in relation to thé speech probiems

- evident in the subject's speech.

L .

8" That in Ebé absence .of -amplification (us¢c of properly

fitted hearing aid(s) there is a h}gh probability °

that the petitioner, Penny William;,‘hearing will .°

1

(4
L4

deteriorate over time. ’ i -
. = ’ N
That suitable, proper or "appropriate' placement

was determined on the basis of standardized test
data, extensive teacher observation, achievement
14 . v M

’

test data, and speech and audiometric test data. -

-

10. That'an“individﬁal Educational Program (IEP) was

! developed and anvIndividual Implementation Prografhm

(I1IP) was.developed in behalf of.Pecitioﬁei,lPenny‘

N ‘

..Williams. .- . :
11.. " That the Jordan45chool District placed the Refitionqr,
Penny WilliamsT~{n a_;egulér»classrooh consistent

with the mandate/in P.L. 94-142 of 'least restric-

1 . ¢
tive environment" consistent with the needs of the
individual. . . < : .

*
.

¥-12. That ‘optional placement of the Petitioner, Penny

- -

Williams, 'in a more restrictive qnvironmcnt;:the
% _ - . .

Vo

[
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A untoxt provided by exc |

LB

o . - .
Murray School for the Deaf--where sign language

- interpreters and sign language is used as. the

« principal. method of communication .was left with th

<parents.

s .

’
'

13.. ‘That the parents refused Lhis‘opﬁion as suitable or

appropriate.

o . .
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¥ . ' )
DECISION AND ORDER . . -

. . ] ¢ ! .
AN . .
"’ ‘ . . ¥ . .
’\ ' * » '

, " The Hearing Examiner has reviewed the reporys submitced
- \ ~ .

- in evidence and heard the testimony and statements of the

Y
5] & -
- . \

witnesses presented by both the Petitioner and Respondent. - }‘

.As a result of this examination he finds no evidence that

4 «

the Respondent, JORDAN SCHOOL DISTRICT, or the employees

thereof have acted in an arbitrary, capricious, or discrim-

e Y N

‘inatory manner.

~~ . ’
' The principal finding of the Hearing Examiner sustains
. . 4
. the declaration and plea of the Respondent, JORDAN SCHOOL

~

DISTRICT. Eurthcr, it is the Hgaring'Examiner's finding’
that a sign. language interpreter for the PetiéLoner, PENNY
- QILLIANS, would tend to fnhibit*rather than chance'her
. ‘ ability to adapt to and function effectively wi"t:hin a

society of non-hearing imb;ired individuals at this timé.
’ Rationale- e

| ! Tﬁbfraxionale for this‘findiﬁg ié‘based'upon but not

. oA 2

llmlted to, the %act that profoundly hard of hearlng ‘indivi-
duals frequiently abandon thﬁ use of amp11f1CHt10n in the
absence of a motivation, to continue its use. Providing a

Eign language interpretgr'for the ‘Petitioner, PENNY WILLIAHNMS,

-« ~

e at this, time would indeed remoye the motivation she ha

for using thewamplification made possible througﬁ her
- ' hearing éid(s)._ Further, fo abandon the consistent use .
of amplificafion Creztgsrxhe very high probabiiity

. : * (:substantiated by the t:e;t:imony of Mr. Rex-Scojt, VT, p.102)

+ . . * . P ’




‘Examiner, with. the concurrence of~Counse1 of Record for .

testimony presented during the hearing--it is also .an .im-

that the Petitioner's hearing would in all prébability

deteriorate over rtime. Horeober cv1dcnce aner&d for

the benefit of the record at-the request 6f the Hearing

f

s\,

both parcties, shows that the Petitioner's *sound awareness

N - . Ve
level drops from 35 g% (decibles) when aided by amplificas

- ¢ -
tion to 85 dB or greater‘%n‘the_absence of amplification.

Petitioner's potential ability to learn to discriminate

~ .
between and among sounds, not only for better undexrstanding
A

of speech but essential to” 1mprovement of speech, in the

absence of consistent use of amplification is seriously
. }

P )
impaired. 4 . \\ _ .
. N ~ ~

With the full realization that this is an important

‘! ¢

perlod of Petltloner s life .in terms of her. ablllty to
acquire academlc knowledge and skllls——an ability t?at has'

not been seriously impaired according to the evidence and-

portant peridd for learning sound discriminat}on as an
> ¢ F e ? :

1]

integral part of adequate speech and preservation of<§ucb
residual hearing as may be present.

It is the Hearing Examiner's finding that it is in the

Petitioner's best interest-toqtontinue to function in the ,

"least restrictive environment" which in this case is a
regular clasgroom.of non-he;ring impaired pecrs and yithout
thékaséistance of a ergn Language‘interpreter. )

oo - -
The preponderance of the evidence sustains the conclu-

sion .that the Petitioner, PENNY WILLIAMS®is ,in an appropriate,
. - . ©

6-2-12 o :
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L {
~ . . . ’

.

suitable, and ﬁ;oger educational placcement that 1s congig-

" tent not only with her’ academlc necds but also her need to

continue to function effectlvely in a mon-htdr;ng impaired

o )

society. o : , :
A secondary finding of the Hearing Examiner in this

matter is that the Respondent, JORDAN SCHOOL DISTRICT,Jis

. . .
in non-compliance,with the Rules and Regulations for Pro-

g_gms for the Handlcapped (Exhlblt 15, Appendlx B, pt9).

‘The Rules and Regulatlons “for Programs fo for the

"Handijcapped state:

4

©

C. When handlcapped serv1cesﬁ%re provided
by itinerant teachers’, the miRimym time “
syould be 1/2 hour per. contact with pupil.

<

Uncontested testimony (VT, p. 39 and p. 79) indic;tes
p -

that speech therapy is provided by the {tinerant speech
teacher twice weekly for twenty (20) to twenty:fi&e (25) i

minutes rather tﬁaﬁ the greéEribcd thirty (30) ;Enutes-per
contact with the pupii.‘ Fufthet, the Hearing Examiner finds °
‘ that the Respondent, JORDAN SCHOOL DISTRI%T,-is not, in
light of the multiple sound sqpstitutioté, omissions, and
distortions in Petitioner's speech, providing suitable or
appropriate education and training in; the arca of sound

~

dlscrlmlnatlon training and/or speech therapy
Unfortunately, Petltloner s prayer in this ratter did
not seek relief .from the non-compliance with rhe State

Board of Education-Rules and Regulations for Programs for

the Handicapped (op.cit.). It 15, therefore, not' within the

-

purview of the Hearing Examiner to provide such relicf.

+

N S
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It is within the purview of the Hearing Examiner, ﬁowcvcr
/ —

LN

to advise the State Superlntendent of Pgbllc fhstructlon of
thls nonﬁcompllance on the part of. the JORDAN SCHOOL DISIRICT
and to strongly recommend that the State Board of Educa— '
tion prov14§ relief through appropriate administrative
avenues available to them. AFurthcr, the Hearing Examiner
will recommend: . | . |
(}5 _That the quQAN‘SCHOdL DISfRICT provide
o cémpensatory time to the extent feasibie;
(2) 'Tﬁat the JORDAN SCHOOL‘DISTRICT increa;a ,
| tha frequéncy 6f'sp§eéh therapy to pét’
.less than three (35 days per week for a
minimum of 1/2 hour per aontact with the
A Petitioaer; |
3)" That the JQRDAN SQHOOL DISTRICT amend the .

Individual Education Program for Petitioner,

PENNY WILLIAMS, stating realistic lonk term

and short term goals as a basis for assess-
. {
ing the effectiveness of the program offered.~ .
Byicopy of this decision of the Héafihg Examiner the
State Superinténdent of Public Instruction shall be so
advised.’ o : .
This decision and order shall be binding on all
parties to this hearing and 'shall be implemented without
. - .
delay. - B . ;
L3 \ .
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Either party invofved in this matter may épbeal thisa

. . LA -J

décision-to the State Boagd of Education for adminigtras

1] .
- .- . N

tive review. Elthé;'party involved in'thls\matter may

Al - -
- : . P »

_further .appeal, this decision to a“tourt, of appropriate
jurisdicéion. R ; o -

.

.

.

.

- o
Donald F. Kline, Ph D.
Hearing Examiner '




' pursuant to Public Law 93-380 as amended by Public Law 94-142, the N

. ' =~ .
I re: 'Case # 079-002 . ) ' FINDINGS OF FAGT; CONCLUS IONS

, ) AND DECISION ~ °

- 1] ’ .
* \ . s
This matter came on for oben hearing on October 12, 1979.

Petitioner, . ‘ s Was not;present, but was represented by his\
parents : . who were assisted by David C. Heartman,.

D1rector of the Cerebral Pa]sy Center Respondent Denver Public Schoo]s

L]

was represented by,Theodore_wh1te, Director of Special Education.

Testimony and documentary evidence were received, additional documentary T

-~

evidence as requested by the Hearing, Off1cer was received on October 17

1979, and the Hearing Officer pursdhﬁt to assent of the .parties v1s1ted £

o N

Sabin Elementary Schoo] on October’ 25 1979. Based upon the test1mony

and documentary eyidence recé1ved and considered, and the v1s1tat1on,

the Hear1ng Officer hereby makes the fo]]ow1ng findings of facts, conclusions,

»

and dqusion
%v-

< gurtsorction A 1ssues @ s
Upon.stipulation of the Barties, the Hearing Officer finds-

that hg has proper jurisdiction over the subject matter and the parties

Colorado Rules For the Administration of the Handicapped fhi]dren's S
Educational Act, and Section 504 of the Rehabilitation Act of 1973.

S - (a2-1

R4 )




- 3

It has béen.ktﬁpu1atéd that is a handicapped c¢hild dnder
" the apbropriate definitions in sa%d laws. The issue for &étermination
is the appropriate placement of « in a program of special‘
education. Respondent Denver Public Schoo]s aS%QKtS that its program
for mentally retarded and séfious]y h%ndicapped at Sabin E]qpentary
. School is a free appropriagé pﬁbiic\education which is provided at . 4
:public expense un&er public supervisian and direction without chérge,
meets the standards of the ‘state educafiona] agency "and is provided
in Fonformity‘witp an individualized education program which meets -
the requjrements of law under Public Lad’54-142. Petitioner -
.o -assefts that the indiviaual educaéion program is unspecific,
" that recreation Ha@s not been programmed and that the -educational prbgram‘
offered is not “in the least-restrictive environment as required by law.
Each of thqseﬁZssertions-of the Petitioner shall be discussed by the '

i

Hearing Officer. . . lo .

FACTS 1 -
is a six-year-old, severely, mentally retarded, T

hypotonic cerebral palsied hydrocephS]ic and yisually impaired individual.

He attended the SEED program at Sewell Rehabilitation Center and enralled
in the,Unifed Cerebra1.Pals§ Center in?Septgmger of 1976. | Was
p]acedlat Sabincﬁlementar¥ School of the Denver Public School iﬁ Séptember
of 1978 and has continued there to this da;e.

In January of 1978, the'Denver Public Schools passed Resolution

-

2010.which commenced a process’ to éqund direct services to those
handicapped individuals who were nbt being served by the Denver Public

Schools at the time. ‘In February of 1978, the Denver. Public Schools by

G-2-2




‘ Resolution 2016 established a panel to advise the School Board concerning
’ schoo1-age children presently in commUnity-centered board programs who
may be e]igib]e for direct services within the public school system.
Parents with children below the age of five (5) were apparently not_
included in Resolution 2016's application. In Auguétcof 1978, Dr. James
Q'Hara sent a letter to | and erroneously advjsed
‘them that the process of educational staffings had begun and that
was to be included in that process. This letter was retracted
by a 1etter of August 25, 1978, acknow]edg1ng the error and adv1s1ng
- L that was e11g1b1e to attend the public school
program starting. August 30, 1978,:and that should he continue to attend
the Cerebral Palsy Center School, there would be no financial support
given to that center from the Denver ﬁub]%c Schools. On October 17,
‘ 1978, wrqte to the pubhc schools expressing a desire to
appeal the dec1s1on concerning p]acement Simultaneously, Dr, Mary E.
Franza, Instructional Consultant~for the Denver Public Schools, wrote to
h advising them of their right to appeal. Numerous

. \ \ N

s~ .
communications occurred thereafter, and several conferences were held

cu1m1nat1ng ina decision by the Board of Education on April 17, 1979,

' approving the recommendation of the 2016 committee. Subsequent appsél.
to the State Department of Education was attempted by ’ " and
the matter was finally referned back to ap impartial hearing held on
October 12, 1979, The Hearing Officer f1nds that although there existed

a one-year de]ay from ‘the time of initial request by . for

1 - e =

a

appeal and the time of imp&qtja] hearing, the~de1ay was not a willful
or malicious design of the Denver Public Schools. The delay was -

occasioned by ‘chahge in policy and nrocedures attempting to implement

' C ‘ G-2-3




: : ’
LY
‘ Resolution 2010 of the Denver.Board of Education to expand direct, ’
. . seﬁyices to those handicapped individuals not;being serveg.. The Hearing
‘ Officer finds that the Denver Public Schools responded in timely fashion

. to all communications from . , and that the frustratmn )

~

of in affecting a t1me]y appeal was cons1derab1e,

but uppreventable. A1l procedural défects which may have occurred were

N /wa/i_\/,ed_by . at the 1mpart1a1 hearing on October 12,

N

K1979 and a dec1s1on on the merits was requested by both part1es The

-Denver Public Schoo]s is reminded of the timelines required by Public »

[

" Law 94-142, and such a delay as was occasioned in this case cannot again

occur.

DISCUSSION

-

‘ _ 1. The 1nd1v1dua11zed educgtmn program (Hereafter termed IEP).
The Pet1t1oner agserts tl\at the IEP is 1ncomp1ete and by

reference refers the Hear1ng Officer to the Pet1t1oner75 Exhibits "3" ‘

and "4" for comparison p'urposes. Thé Hear1ng Officer finds that a staffing

occurred October 9, 1978, at which . » and representatives

‘

of the Denver Public Schools and United Cerebral Palsy Center were present.
An IEP containing pro%ram recomendatmns, assessment sunmary, annua]

goals and short term obJectwes was drafted at that time. See Respondegt's
Exh1b1ts "AA", "BB", and "EE". A review of program occurred December 11,

: 1978, (Respondent's Exhibit "EE" and "FF") and a review of program occurred

-

. finds that the IEP and subsequent reviews co[nply with the requirements of
. ‘Section 121a. 346 of the Rules and Regulations promulgated August 23,’ 1977,
‘ by thebDepartm,ent of Health, Education and welfare, Office of Ed.uoation,
= 6-3-4 =
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March i9, 1979 (Respohdet\t's Exhibit "BB" and "CC")~—TFhe-HearingOfficer —
‘ .
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conceirning Education of Handicapped Children and Implementation of Part

B 'of the Education of the Handicapped Act, hereafter referréd to as the .

‘Fédera1 Rules and Regu]ations.l Specifically, the. IEP includes a statement

of the éhi]d]s present levels of educational performance, annual goals
inc]uding short-term inst}uctional objectives, specific special education
and related services to be provided to the ch11d the extent to which
the child will be able to participate in regular programs, progected

times for initiation of services and anticipated duration of the services,

qnd appropriate objective criteria and evaluation procedures and schedules

for qeterminin;\on at least an annual basis whether the short-term .
ins%ructiona] objectives are beiné achieved. As will be noted hereafter, ‘
the IEP is deficient in content in regard to the extent of participation

in regﬁ]arieducation programs (least restrictive environment) and

recreation shall be considered later in the decision. The Hearing Officer

' specifically finds that the burden of ‘proof.upon the Denver Public

Scﬂoo1§ has been met and that with the exception as.noted above, the
Petitioner's assertion in this regard is without merit.

2. Reécreation. .

The Heari;g.0ff cer finds gﬁat frée appropriate public education
means special education and related services. Related services has been
defined in,tﬁe Federal Rules and Regulations in Section 12la. 13(a)

to be supportive services as are required to assist a handicapped child

to benefit from spe61a1 education, and inc]qu§_[g;reaIionT_ﬁLn¢s&=

paragraph (9) of, said section, recreation is further def1ned to 1nc1ude
assessment of leisure funct1on therapeutic recreation services, recreat1on
programs in the schools and,comnun1ty agencies and leisure education.

[

The Hearing Officer has received testimony from Mr. White that although

.\ sz_s ' r

s

- - '()“1}
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recreation has not been 1ncTuded in the IEP to date‘ the Denver’Pub]1c
Schools would consider recreat1on if appropr1ate a/tgst1f1ed
tnat snc\cons1dere$rrecreat1on such as the water actjvjties to'.e a form
of physica]ltherapy The Hearing Officer finds _that the Denver tub]ic

Schools have specifically considered the phys1ca1 therapy needs of -~

and have structured a pregram to meet those needs adeﬁuate]y

From the evidence before him, the Hearing Officer cannot find thait

LA .

‘recreation is required ™t assist to benefit from the gpecial

education program, and'therefore, cannot find that the related sdrvice

-

of recreation need be prov1ded under the concept of "free approprtiate
&
public educat1on " . : ’

[ . j
3. Least restrictive environment. i /
i :

. . f
The Denver Pub]ic Schbols asserts_that h§§ been
| N
placed in the least resFrictive environment By virtue of placement in

Sebin Elementary Schood, a sCﬁoo] having classes for both handicapped

o
~ ¢

and ncnhandjcapped inddviduaTs. for the Petitioner‘a;serts
that least restrictive environment includes contact with nonhandicapped
children, fie]d trips into the public sector, 1uncn with nonhandicapned
children, and in general, a greater opportunity to intermix with the
nonhandicapped population. The Federal Rules and Regulations in |

Section 121a.‘550 (q) state in part that each public agency shall insure:

(1) -That to.the maximum extent approprieﬁe, handicapbed children,

including children in public or private institutions or other care
facfﬂities, are educeted with- children who are not handicapped. It is .

tﬁe finding of the Hearing Officer that the legal requirement of least .,

restrictive environment is not satisfied by merely p]acemeni of the >

-1
handicapped child in a school which also educates nonhandicapped children.

——v
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‘ The environment referred tg" in the law necessitates a ‘Specific

investigation’on a case-by-case bmsis as to whether or not the program

R
— be1ng prov1 ed estab11shes he req‘1rement of maximum extent of contact
,-—'
with ch11dre who are not handicapped if apprepriate. Respondent's-’

-

A

determined and drranged as a&gropriate" is not satisfactory in regard

to the extent of participatfo in regular educat1on programs (1east

{ . . *‘.;«.
i

restriEtiQe environment) for |- // “ - Mr. White testified that the

" Denver Public SiQOO]S recogniz sﬁ%ts obligation to have children learn
with'pther children of thei \ages who are nonhandicapped and that in
fact, the junior and senior h k school handicapped students have been
transferred from Saein E]ement'}\xs School to.accomplish a greater interaction

with nonhandicapped children. ?%g\c]assroom teacher, Rasemary Volpe, .

testified that during the last t o\(2) months, the only contact her class
had with nonhaﬁ%icapbed children bccurred approximately once every two (2)‘
weeks during recess. Further, Mé“Volpe testified that éhe.amount of
interaction with nonhandicapped ? F]dren is determined by her and ﬁae not
been a priority in consideration of other 1earn1ng activities. The Hearing
0ff1cer observed that the phys1ga1 plant az Sab1n Elementary School

for the Handicapped is located in one" W?ﬂﬁbgf the school, and that the

children who are handiéapped arter and,ex{f becausg of the architectural
eccessibi1jty at the end of that wing away from the c]esses for nonhandicapped.
The Hearing Officer specifically finds that some interaction with nonhand?éapped
students is appropriate for aed that ) is not being

eduEated in ihe§1east restrictive envi}onment,by mere placement at Sabin

-

-

Elementary School.




{

) : ' CONCLUSION AND DEGISION _
The Hearing Offiger specifically determines that ihé IEP of

the Denver Mﬂﬁic Schqo]s for is sufficient at law and that

&

the lack of a recreation program is not an unlawful defiéiency since it -

is not required to meet the needs of the.Petitioner.

The Hearing Officer

further concludes that the program of

does not meet the

. DATED this ,_/ T day of /W , 1979, ',
. A )

requirement at law of least restrictive environment. In view of the

it is the decision of the Hearing Officer that the Denver Public Schools

» .

‘ 4
fact that §s presently placed at Sabin Elementary School,

develop a written program at Sabin Elementary School for which

would include regiilar interaction with nonhandicapped children either

at the school’ or in the community. In the event said program is not

developed within sixty (60) days of the date of this decision, the

Hear Officer specifically finassthag the Denver Public Schools will

;not have met the requirement of law pertaining to least restrictive

environment as contained in the Federal Rules and Regulations. The g

specific nature of said program shall be left to the discrggion of the -
educators and may include activities such~3s regular interaction during

class time, recess, }unch, school asse&hlies, or other appropriate p]aces.‘

[
5
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SN . .u
Vg%fé;g@ifﬁ B I Pre- Hearlng Conference . .
@ i o gw T
? Thesigsheandiigdoriference prov1des the hearing officer with 1mportant
., Sl e N - ¥
tools fo ,g'ﬁﬁgyhear1ngihn a timely manner, w1th a minimum amount

DT B l"
, Mo ¥ IR AR

;f;oh~1ntroduced at the time of the hearing. Chapter XI,_

§5(h)(9).incorfib{."fRuﬂe 16 of the Wyoming Code of Civil Procedures as

Rules by reference.” (See Appendix E.)

In conduct1ng the pre hearing conference 1t is-important that the hearing
off1cer refrain. from d1scuss1ng the mer1¢s of the case. The hear1ng officer
should not offer advice to ejther~party.° The pre-hearing conference must
be he]d 3n the oresence of the principle parties concerned. Discussion-with:
either party separatedy could resolt in.an ex parte (on,one part; on one

side) re]ationshjp. ~ -

. In conducting the " ‘ ,\pre-hearing %onference, the hearing officer
may want to have a vérbatim'recordjng of the proceedings. " In the absence

,' of.a verbat1m-record1ng{ the hear1ng officer must keep complete and accurate

1

_‘notes in order to prov1de a record and to avo1d any subsequent misunderstanding,

-
.

‘ \ . Immed1ate1y after the pre- hear1ng conference, the hearing officer should
‘ make the conference a matter of record by wr1t1ng all parties concerned In

fo110w1ng Rule 16 of the Wyoming Code of C1v11 Procedures the hearing officer

-~ ¢

has the obligation to ake an order (a written document) réciting the action

: . - ~
~taken at the conference. The hearing officer's order recites: ’
1. The amendments allowed to the' pleadings; “
2. any agreements made by the parties‘aSVto the matter
considered o - — “

B 3. the issues to be d1sposed of at the hearing wh1ch were not
d1sposed Of by agreements or admissions of the parties

1nvo]ved . , .
- v . o
Rule 16 states further: -
- * hd Ed
ST . . . and such ‘order when entered (for benefit of
' ‘ . ° the record) controls the subsequent tourse-of the
. . . action, unless modified at thé trial (hearing): to
i ' prevent manifest injustice. )
‘ ) 6-3-1 ' ) :
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PR . . 4
’ . whﬂe the t1[me place, and other physical arrangements for the
hearing shou{d have been settled: pr1or to the pre-hearing con;erence,
the hearing officer is well advised to restate these details.in the
- \correspondencé to all parties concerned .
- By the tjime a d1sagreement between the schoo] and the\parents
reaches the stage of a due process hear1ng the issues to be resolved
are usual]y bitterly contested. ' While this is not a1ways the case, '.
the pre-hearing conference provides the hearing officer with a'much better,
understanding of the problem(s):* Frequently, the pre-hearing conférence,
. ‘ even though the merits of the case are not discussed, is the first time
issues ha¥e been c]ear]y drawn Bnd the "ground rules" set. This de—
lineation of the 1ssue(s) and setting the ground ru]es/may he enough to
bring about a6§2tt1ement between the parties involved. )
. A sample of a pre-hearing order is found below. It’should be'k noted
’ that this order was' taken from another state’where the ru]es of c1v11 pro—

“cedure had not been 1ncorporated 1nto the state' s rules and regulations
3 L
governing the services to be\prov1ded\to hand1capped children in the schools.
v It is, therefore not as complete as one that would be drafted by a hearing .

officer in wyom1ng.

) . .
-~ s ) ‘ }
} . | )
¥ - L '
» * ,{' /
\
e G-3-2

oo
| 20
i




- —\ N
‘ * . HEARING .OFFICER . . .- LT /
N . ‘ . &
R Logan, Utah 84321 ’ ‘ ’ o ,\
S . IN THE GRANITE SCHOOL DISTRICT " “‘\ .
N ")§ .

. . SALT LAKE. COUNTY," STATE OF' UTAH\ ,_,-" -"“ AR

13

B ~ %}ﬁ "' .
P - . ; .
o - by and through his ’ ' . .
parents : ’

and Counsel of Record MR. JOHN E.B.

MYERS . R . -

p PETITIONERQ' _ ‘ _ HEARING EXAMINER'S
. -vs- . . PRE-HEARING ORDER
GRANITE SCHOOL DISTRICT, Counsel of -
- Record, MR. BYRON FISHER
- ~ RESPONDENT
s
. On Wednesday, 29 Apr11 1981 Hearing Examiner held a pre- hear1ng conference L
‘ w1th counsel of record for Pet1t1oner and Respondent The 1etter from Cwl .
of Record for Pet1t1oner, MR "JOHN E. B MYERS, under the date of 24 April, -

1981 arthulat1ng the issues which he proposed for the forthcoming hearing ‘

»

on 7*May, 1981, served as an agenda for ‘the pre-hearing conference. A copy

»
'

. " of the letter containing Hearing Examiner's pencil notation made during the

pre-hearfbg.conference will be entered for benefit of the record at the forth-
(o y o -

coming hedringe—

As 'a result of the pre-hearing confenenEef Hearing Exasiiner ruled that

the. following, issues, and no others, will be heard at the hearing scheduled

. for 7 May , 1981. The issues to be heard are: . . -
. 1 .
1. Have circumstances surrounding the placement of subject >
. ) N
changed sufficiently to justify a modification .

or change in Hearing Examiner's Decision and Order of 5 January,
2 g Yy

‘ * 198172




" Hearing Examiner's Pre-Hedring Orger .\
* In Re:
Page 2 of 6 -pages

® -
. ) ) . . T .2
: 2. "Is the appropriate educational placement of subject,
b t

© ., a year round, twenty-four hour residential placement?’

3. . Would removal of .subject, . ', from his authorized

. . temporary placement at the School be

1

B
, injuridus-to him? .

@

. Hearfng Examiner's ratibna]e for. dismi'ssal of issues proposed by
i Petifioner's‘Counsel of Record under the Dateé of 24 April, 1981.
-~ Issue i&eniified‘as 1 in document referencéd above: ‘
, Respéﬁdent's Founse] of Record inggggted a wi]]iHQSSFS .
< : go gtipulate that subject, - N -, was physically
. present at thqb Py o . “School on 24 March,
.. ’ 1981 when _ : isérved their 94-142 complaint
on thg'Gréﬁite_School District. ( ’ . ‘
‘ Issue ideﬁtified as, 2 in documént.referenced‘.above; °
. " ¥ Subject ’ “lwas ;nd is af the -
| ‘ igbhool by prior agreement between - !
4 _— ' ., 'and the Granite Schoo1-Distri£t. +  lpresent

‘ educationé] placement was dbproved by Hearing Examiner

as a temporary placement pending the availability of

"beds and space" at the ‘ _° iTreatment ~
_ ] .

“e

and Education Center .. (See corregbonignée between
Joyce C. Barnes, Dire;fﬁr of Special Education, and Hea(iné
Examiner under the dates of 28 January, 1981«end 4 F%;fuary,
1981 respectively. Both documents will be entered aé g}hibits

/—-\

for benefit of the record bﬁigbaring Examiner at the forth-
- coming hearing.) .

Ge3-4
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Hear1ng Exam1ner s Pre-Hearing Order : . .
" In Re: - . -~ ’
Page 3 of 6 pages ° ’

4
[ S

Issue identified as 3" in document referencedvabove:

v

Subjecf‘s ". . .educational p]acement\w1th1n the mean1ng of

the Educat1on for Al Hand1capped Ch11dren Act frOm and after }

his first enro]]ment at " Schodl. . . " has a’
: . W N o

clearTy established history and is traceable in the verbatim.

transcripg of the hearing held on ]5—16'December, 19€0 5nd sub-

> sequent documents, all of which fill be entered for benefit

of the record at the forthcoming hearing.

~,

.

Issue identified as 4 in document referenced above
Hearing Exam1ﬁer has ruled that this issue sha]] be heard - ;
at.the forthcoming hearﬂng._

[ssue 1dentifieq‘as 5 in document referenced above:

The questﬁon of whbether or not the Granite School District
bagqg twenty-four hour residential p]aeemeet that is éppro-
'priate to - ineeds is clearly evident in Hearfng

Examiner's Decision and Ordes of & January, 1981 by ordering
' ) . ) :
‘placement at -+ -or similar residential’ facility.

.

If the question is intended to establish that a twenty-four

hour-residentja] facility is available and operating under - .

the-direct aegis of° the Graﬁite School District the answer

.

is in the nqutive However’, “the £ducat1on for A]] Hand]- )

¢

. capped Ch11dren Act and the rules and regu1at1ons promc]gated

‘ J.thereunder~c]ear]y.estaﬁ]ish that if the local education
4 6 - H Y \/-
agency do€s not have appropriate educational programs.dnd/or-

A ~ . L2
‘.. facilities avai]d@it is obligated to contract for
¥ appropriate educational progqus and related services in the

least restrictive environment. Respondent, Granite School °

4 - o)
, ) 21
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neai lng CAGHIEHICT 3 1w m1vu .:.,, voue . - S
In Re: . . '
- Page 4 of 6 pages .

.

D{sarictJ has made every effort to carry out this mandate
and has established a cjear and convincing hisgpry of this
effort in the case of subject, / _ . {See Hearing
Examiner's Decision and Order of 5 Janua¥y, 1981 and Jorres-
ﬁondence between Crhnite School District and Hearing Examiner _
referenced.under Issue identified as 3 above.) -

Issue identified as 6 in document referenced above:
See Hearing:Examiner's Décigion and Order of 5 January,

1981 indicating that should not be placed in a

closed institution. Hearing Examiner views the - n ;

-

iSchool as more restrictive than ‘or other résiden-
tial faci1ities.where the public schopls are used for educa-
tional purposes. -
Issue identified as 7 in document referenced aboveé: B . |
Hearing Examiner views this\jssuel%s a repétition‘of issue 41
Héér?ng Examiner has,,therefore, cohbined'issueé 4 aﬁd 1a§pd ruled
that this issue shall be heérd at the forthcoming-hearing.
.Issue identified as 8 in document referenced above:

Hearing Examiner has instructed Counsel of Record for both

Petitioner and Respondent to issue ﬁemg;anda of Law regarding

d N “this issue. There is no need to put on evidence or hear
testimony related to this issue since Hearing Examinec has .

previously ordered that subject, , shall be . .

] placed in a twenty-four hour residential facility at no cost
& M . . \ \ ‘
to subject or his parents. Memoranda of Law are now‘ie-
] N
¢ quested in light of case law and rulings that have come down

from other Due Process Hearings and Courts ihroughout the

country that should be he]pfu] to Hearing Examiner in arriving

F Ind 3-6 2 I]
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Hearing Examiner's Pre-Hearing Order

3

. In Re:
Page 5 of 6 pages

o

at'a decision and order related to this.issue set for hearing
on 7 May, 1981. Counsel for both Petitioner and Respondent
shall submit Memoranda of Law on this issne within ten (10)
working days sdbsequent to the forthcoming hearing.

Issue identified as .9 in document referenced above:
Hearing Examiner is of the opinion that due to thé time
between subject's cdrrent placement at the

| | School and the original Decision and Order of 5

Januéry 1981, the matter is worthy of considera'tion at

the forthcoming hearing.

Hearing Examiner enunciated at the pre—héaring conference that he had

no inc]ingtion to chgnge or modify his order issued under the date ef 5 January,
1981 without ample reason. Further, Hearing Examiner has determined that this
is not a new hearing. Rdther, it is an extension of the hearing'%eld ]S=]g |
December, 1981. When viewed as an extension, Hearing Examiner is of the opinion‘<
»that Petitioner has assumed a substantia] burden of proof and ;mst put on-evidence

and testimony ta estab11(bfthe need and Just1f1cdt1on for Hear1ng Exam1ner ~

to amend, or otherwise change, his Dec1s1on and Order’ of 5 Janaury, 1981 which ~

was unanimously upheld by a State level review panel thereby exhausting the

adm1n1strat1ve remedies available under the Education for AN Hand1capped Ch1ldren
4Act making it poss1b1e for Pet1t1oner to carry the matter directly to a court

-

of appropriate jurisdiction. As noted 1n Hearijing Examxner s response to Petitioner's
Motion for Disqualification on 23 April, 1987, "Hearing Examiner's agreementE
to hear ihe\matter now bending comes solely as a result of -Respondent's request

that a hearing be held thereby suggesting justification that new evidence and

new testimony are (now) appropriate.”

It shou]d be noted that Hearing Examiner will ensure entry for benefit

" of the Record Petitioner's Motion for D1squa11f1cat1on as we]] as H°ar1ng Exam1ner s

_ Response. G-3-7 220
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Hearing Examiner will also enter for benefit of the Record the verbatim

£
/

transcript of the hearing held 15-16 December, 1980 together with all evidentiary

terials contained therein. -~ .
Ta P . . B -3

°  ORDERED this 30th Day of April, 1981
G
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Challenges to Impartiality of Hearina Officer

It is unlikely that a challenge of the hearing officér will be
made on the basis of his/her qualifications. Given the‘safeguards
in Wyoming's Administratiye Procedures Act, which is incorporated -
in the Wyoming'State Board of Education Rules and Requlations Govern-
ing Programs and Services for Handicapped Children in Wyoming's School
Districts (Wyoming RuTes] and the methods used in the selection of
Hearing Officers.

The problem of impartiality may be another matter. Hearing - ¢
officers have disqualified themselves on the basis of a personal friend-
ship with the district's special education director during college years.
Others have disqualified themselves because of their close working
relationships with another district in the same area of the state. Some
have disqualified themselves on the basis of their bias toward a school's
program. There are any number of reasons why a hearing officer might
elect to disqualify him/herself.

The Education for A1l Handicapped Children Act requires that
due process hearing officers must be impartial (20 U.S.C. & 1415;
34 CFR, part 300). If the due process hearing were a "court" procedure
rather than‘an "quasi-legal" process designed to insure full partici-
patory decision making of the parent(s) of a handicapped child, the
Rules of Civil Procedure, State Supreme Court cases, or the Code of
Judicial Conduct might apply. However, there’are no rules congerning
disqualification which pertain where the impartiality of a hearing
officer has been questioned.

. While the Rules of Civil Procedure, State Supreme Court cases or
the Code of Judicial Conduct might provide some guidance to a hearing’
officer called upon to make a decision regarding his/her impartiality,
honesty. and good judgment are the only guidelines that can be-offered,
at the present time.

When a formal motion has been filed with a hearing officer seeking
his/her disqualification, it is important to remember that a response is
required and both the motion for djsqualification and the hearing- officer's
response must be.made a-matter of record. .If a proposed hearing officer
elects not to hear the case at the outset and prior to the hearing itself,
there is no%ssue. If a proposed hearing officer accepts the case and a
motion for disqualification is filed after that time, the hearing officer
‘must insure a complete and accurate record of both the motion and his/her
~response to it. . .

A formal motion for disqualification of a hearing officer and the
hearing officer's response is found on the following pages.

3
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Ex Al s

.John E.B. Myers ‘

1EGAL CENTER FOR THE HANDICAPPED g
Attorneys for Petitioners . ATV N
455 East 400 South, Suite 300 ,

Salt lake City, Utah 84111 , .
Telephone: (801) 363-1347 i

+ 1IN THE GRANTTE SCHOOL DISTRICT - .
SALT 1AKE COUNTY, STATE OF UTAH

-

]

oo | : -
, and
jon behalf of . MOTION FOR DISQUALIFICATION
their son, \ : . OF HEARING OFFICER ,
Petitioners,
S
GRANETE SCHOOL DISTRICT, , ,
Respondent . : ) ’
: | i -

COME NOW the- Petitioners, by and through their atforney undersigned, /
and move the Hearing Officer to disqualify himself from sitting as Hearing
Officer in the forthoouﬂ;ug due process hearing to be held on behalf of -the
minor child, ' This motion is supported by a Memorandum of
. "Potnts and’Authorities and by the affidavits of Dr,  and
Mrs. L

DATED this N\ day of Q@A , 1981,
w ¢ . RESpecéfully subm:Ltted
o - LEGAL CENTER FOR THE HANDICAPPED

ar
*

, ) E.B. Myers ~ )
. ) ) Atdorney for PetItioners




John E.B. Myers N - RN
LEGAL CENTER FOR THE HANDICAPPED ‘
Attorneys for Petitjoners

455 East 400 South, Suite 300

Salt Lake City,, Utah ' .84111

Telephone: (801) 363%1347

4 -

INTHE . SCHOOL DISTRICT . -
SALT LAKE COUNTY, STATE OF UTAH

| and S !
, on behalf of
their son, )

. Petitioners, ' MEMORANDUM OF POINTS AND
AUTHORITIES

.vs
\

S(}IOOL DISTRICT,
Respondent

<
s
o - *

During the month of December, 1980, a due process hearing on

behalf of the minor child, , was held in the Granite School
District. The Hear"ing officer wae ' . The hear\ing was held -

on December - -, 1980, and the Hearing Officer's decision was dated

Jenuary , 1981. - ‘ ' - .

b

_ In the four months whlch have elapsed since the December, 1980
: héaring, a great deal has occurred In particular, the parties have reached '
an impass concerning the educational placement of . Because tha.t . M

impass could not be resolved infoxmally a due process hearmg has been re- .

quested by Dr. and Mrs. ¢ "By letter dated April 3, 1981, . -
Distr/ict requ?sted that ’ serve as Hearing~0ffqi-cer for the
fortheoming hearing. - ' ' T , '
- r l i
9 G-4 - 3 , ‘
. T
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' p ’. ) ‘ The United States has adopted Cangn 3 gs the s'!:and\ird by , -

which to determing whether a federal judge should ‘disqualify fifiself.

oo

v+ Court of Abpea]s, the federal appeal court with jurisdiction over
. -\ .
Utah, stated that \

o . 28 U.S.C. §455 provides that a  ° .
} « Judge should disqualify himself
. - in any proceeding in which his
o - impartiality "might reasonably
‘ be questioned." Hence, appear-
ance of impartiality is virtually
as important as the fact of
- : impartiality.: (Webbe v. McGhie
Land Title Co., 549 F.2d 1358,
1361 (10th Cir. 1977).
1

In Rice v. McKenzié; 581 F.2d1114, 1116 (4th Cir. 1978), the Court
stated that e

' : ' The question is not whether the -~ . - '
' ’ judge is impartial in fact. It-
is simply whether another, not \
knowing whether or not the judge *
is actuadly impartial, might
reasonably question his imparti-
ality on the basis of all the
.circumstances .. . . [IIf"
" there is a reasonable factual .
- ' basis for doubting the judge's ,
‘ impartiality, he should disqualify
himself and let another judge
" preside’ over the case. (emphasis
is original.) - . )

po - , The~f6regoing authorities provide ample-support for Petitioners
Motion to Disqualify. While it may well, be the case that is

-

in fact.impa§tia1 aﬁd unbiased, his deep involvement in the former
- due process hearing and the content of his Decision aﬁa Order raise at -
Phi

least "a reasonab]e‘fahtua] bas'is for'doubting the [Hearing Officer'sj

.o impértia]ity." That being the case, he shou]d'aisqualify himself,

- oA
N H
- . 1]

, G-4 - 4 ’
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.0f the word to present proceeding, it c]ear]*ﬁi}}ustrates the policy

of the law in Utah. The affidavits filed with the Mot1on For - _
Disqualification express]y state the belfef that ' ", has’a
bias.against the’ personally and about- the appropriate outcéhe
" of the proceeding. That being so, it is abpro fate for him to . — 1

’ . ’ ) .
While the rule may not be applicable in.the strict sense

disqha]ify himself as the Hearing Officer. .

Further support for this argument may be found in a Utah

Supreme Court case interpréting Rule 63. In Anderson v. Anderson,

368 P.2d 264, 265 (Utah 1962), the Court stated
If the rule means anything at all;
it means what is plainly stated to
the effect that the judge against .
whomr the affidavit of bias and e
prejudice [is filed] thereafter -
cannot proceed to hear the issue
» himself. Our only conclusion is .
‘ that any order of judgment based \ .

on evidence thereafter taken by

him would be ineffective against

the affiant.

-e

In sum, the policy of Utah Taw m111tates in favor of the ’

N
determ1nat1on that y ! should, d1§§ga11fy h1mse1f

- The American Bar Asso¢iation Caode of Judicial Conduct governs .

the con&b t of judges throughout the United States. Canon 3,C. states:

‘(1) A judge should disqualify himgelf
in a.proceeding in‘which his imparti-

\ ality might reasonably be questioned, -
“iry including but not 11g1ted to nstances :
\ s where: Vo , (_
; 5 (a)s he has a personai bias or ' .,
- ) “prejudice concerning a party,

or personal knowledge of *
disputed evidentiary facts

z *  concerning thg proceeding.
N (emphasis added)
0o . ’
o . : . G-4 -5 ;
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’ ~ ?
‘ At page 10.it is stated:
Continued residence in the home -
of his parents, Dr. and Mrs.
.# 5 Would be detrimental to
: * providing a free: appropriate ; .
-education in the least restrictive .«
. environment consistent with
, : Subject's edacational needs. -
Based upon, ‘written Decision, Petitioners argue
. ' that it would be impossible for him to be impartial wﬁen listening to
and evaluating their testimony, His express opinion that they have
A "contributed s1gn1f1cant1y" to the1r son's hand1cap speaks pﬂa1n1y of
his opiniens of brz and Mrs. - . Nhether his_opinion Be correct or.
.not is not ‘the issue. The important consideration is that he has come
to ‘certain conclusions which wouTd as a matter of course color his

s 3 © . . . . . ! - y .
d cisiop-makiib if he were to sit as Hearing Officer at &he forthcoming

v 9 - * o,
. he@ring. . .
S\ ' The Educat1on for A11 Handicapped Children Act required that
R due rocess hean1ng off1cers must be 1mpartia1 (20 u.S.C. §1415;

’

45 C.F.R. §§121&.506, 121a.507.$ In the event a proposed hearing officer
» 7.
is not impartia¥; voluntarydisqualification is in order. While there

are no rules concerning disqua]ification which peftain spécifica]]y‘to
LN
the instant case, pr1nc1p1es eyolved in the coyrts are 1nstruct1ve

. Rule 63(b) oﬁ tﬁq.ptah Ru]es of Civil Procedure states:
) Whenever a party fo any action or
proceeding, eivil-or £rjminal, or
his attorney shall make and file
an affidavit that the judge before
’ : whom such action .or procébding.i§
: to be triedior heard has a bias
or prejudice, either agaipst such

LY

party or his attorney or in favor .
. of any opposite party to the suit,
: . such Judge shall proceed no further .
‘ : therein, &xcept to call in anbther -
) judge to héar and detérmine the
c : ., matter..
’ 4
5 y v . G-4 - 6 \
Lol . -R2s




Lk ad

\

or a similar setting is. Since the issue qf'p1aceﬁént will lie

at the very heart of the<shdaring and si%ce ¢‘ decided that
issue at the prior hearing, it will not be possible for him to approach
the upcoming hearing with the neutrality requireg'of an'impartia1
Hearing Officer. Even if he were able to overcome his prior opinions
and determ1nat1ons to his personal satisfaction, his acting as Hearing
Officer would carry w1th it at least the appearance of partiality. |
At the very_]east, his impartiality might reasonably be questioned,

B. The Parties.’

Without in;qujng the least disrespect for S .

Petitioners suggest that he has formed certain epinions regarding

their parenting abilities and the home environment which they provide

< b}

,foé . Thesé opinions are reflect in his Degision. At page 4 it

is stated: . E
’ Hearing Examiner finds that the
stressful relationship that exists
between parents and child has
contributed significantly to
subject's handicapping conditions:

.. Hearing Examiner also finds that
. the lack of consistency in
discipline imposed, family "rules", ~

and' rigid standards and expectations-
on the part of the parents all .
contribute to his present problems.

At 5age 5 it is stated: :

: Hearing ‘Examiner finds that con-
tinued confrontatiéns in the
©  home environment will mitigate
- against his becoming an indepen-
dent self-sustaining adult capable
of making socially acceptabTe
. decisions. Further, Hearing
Examiner finds that a continuation >
v in his present home environment
will contribute to deterioration
of his academic progress.

G-4 - 7
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The issues for decision at the upcoming hearing have not
yet been c]@fified with finaljty. Suffice it to say, for purposes of
this arguTenﬁ, that’ the hearing will not be a continuation or extension
ofe the prior hearing. While much of the sa;e ground will of necessity
be covered, .many of the issyes will be different. For example, new
evidence wiAll be adduced concerning 's elinica1 and academic
progress since the prior hearing. Further evidence will be presented
regarding the differences between : ' Schoo]iand other potential
educational placements. Important]y, Petitioners intend to put on
efidence which will exp]ore some of the ground covered during the er1or
heaxing. This must be done 1n order to reach a proper decision concerning

\

t 'S p]acement.' ]

In order for the Hearing Offjée? at the forthcoming hearing
to render a fair and impartial decision, it is absolutely necessary that
he or she approach.the case without the burden of preconceived dpinioné
.,about the issues or the partfeé. Petitiqners respectfully submit that

- - ?
(proposed hearing officer) has such opigions regarding both the issues

N
and the parties.» (See attached affidavits.)

'ﬁ.‘ The Issues.

. ‘Having listened to a great dea] of .evidence relating to

-

issues which will be in so%e instances very similar or identical to

those discussed at the upcoming hearin&, it will not be possible for
to approach the evidence with an open and§peutra1 mind.

This is no disparegement of his integrity, but rather~§n observation

of human nature. Having heard the evidence before him, heareached

a decision which he reduced to a written Decision and Order. He has

decided that; is not an appropriate placement, and that

G-4 - 8




. ARTEC or a similar Wetting is. Since the issue of placement will lie

at the very heart of the Vearing and since decided that issue at

the prior bear?ng. it%i11 not be possible for him to approach the upEoming
hearing wigh the neutrality required of an 1mp;¥t1a1 Hearing Officer. 'Even
if he were able-to overcome his priof opinions and determinations to his
personail satisfaction: his acting as Hearing Officer would éarry wilh

it the appearance of partiality. At the very least, his impartiality
7

might reasonably be questioned.

B. The Parties’

Wi théut intending the least disrespect for , Petitioners
suggest that he has formed certain opinions regarding their parenting ‘
abilities and the home enviornment which thex'p;ovide for . These
opinions are réflecteq in his Decisio“. At page 4 it is stqteﬂ: ’
Hearing Examiner f;n that the stressful °
relationship that exists between parents and

. child has contributed 'significantly to subject's
han:ycapping conditiop,. Hearing Examiner also

-

findg that the lack of \consistency im discipline
impdsed, family "rules", and rigid standards
and expectations on the part of the parents
-all contribute to his present-problems.
Y

it is stated:

—_— R ~
Hearing Examiner finds that continued confrontations
in the home environment will mitigate -against his
becoming an independent self-sustaining adult
capable of making socially.acceptable decisions.
Further, Hearing Examiner finds that a gontinuation
in his present home environment will contribute
to deterioration of his academic progress.

-

* At page 10 it is §fat!d: o

1 Continued residence in the home jof his parents,
would be detrimental to providing a- free
appropriate education in the least restrictive
environment consistent with Subject's needs. - -

N »

'G-4-9
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Based on ‘ ‘written‘Decisi;n, Pet%tioner; argue that
it would be impossible for him to be impartial when listening to a;d
evaluating their, testimony. His express opinion that they have "con-
Fibuted significantly” to their son's handicap speaks plainly of his
opinions of . . Whether his opinion be correct or not
is not the issue. Thg important consideration is. that he has come to
certain éonclus?ons which would as a mattér %f cour;é color his #
decision-making if he were to Sjt‘gs Hearing OfficeY at the forthcoming

hearing.

/ The Educatjon For A1l Handicapped Children Act-r8quires that

due process hearing officers must be impartial. (20 u.s.c. § 1415;

. » .
45 C.F. R. 3% 121a.506, 121a.507.) In the event a pfoposed heary g
. =
officer is not impartial, voluntary disqualification is in order. -
¢ g

While there are no rqﬂes concerning disqualification which pertain
specifically to the instant case, principles evolved in the cougts

are instructive. "
e

Ruje 63(b) of the HE?“ Rules of Civil Procedure state:

Whertever a party to any action or- proceeding, civil or
criminal, or his attorney shall make and file an
affidavit that the judge before whom such action

or proceeding is to be tried or-heard has a bias or
prejudice, either against such party or-his attorney

or in favor of any opposite party to the suit, such
Judge shall proceed np further therein, except’to

call in another judge' to hear and determine the matter.’

While the rule may not be applicable in the strict sense of the

i
¢

word to the present proceeding; it clearly illustrates the policy of the

law in Utah. The affidavits filed along with the Motion For Disqualification )

expressly state the belief that . has a bias against the per-
Qona11y‘§gd about the appropriate outcome of the proceeding. That being
so, it 1s appropriate for him to disqualify himself as the Hearing Officer.

. . Further suppoét‘for this argumenf may be found in a Utah Supreme Court
) | G-4-10 232
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case interpreting Rule 63. In Anderson v. Anderson, 368 P.2d 264, 265

(Utah 1962), the Court stated
. * If the rule means anything at all, it means what
: * 1s plainly stated to the effect that the judge
" " against whom the affidavit of bias and prejudice
(s filed) thereafter cannot proceed to hear the
issue himself. Our only conclusion is that any
order of judgment based on evidence thereafter
tg§$n 2y him would be ingffective against the
affiant. .

‘ InQSum! the policy of Utah law militates in favor of the deter-
.mination that ~ _  should disqualify himseif.

The American Bar Association Code of Judicial Conduct .govérns the
conduct of .judges tprbﬁghpqt the United States. Canon 3,C. states: .

(1) A judge shoulggaﬁsqualify himself in a proceeding _
in which his impartiality might reasonably be questioned,
- including but not limited to instances where:

(a) he has a personal bias or prejudice

concerning a party, or personal knowledge

of disputed evidentiary facts concerning . .
the proceeding. (emphasis’ added) . .

-l

The United States has adopted Canon 3 as the standa%d;by which -

“to determine whéther a federal judge should disqualify himself. (28 U.S.C.
. " §455). In interpreting the federal rule, the Tenth Cifcuif‘Court'of .

Appeals.\fhé‘}éderal appeals court with jurisdict}on: over Utah, stated

. that .

. ) 28 U.S:C. 3455 provides that a judge should dis- .
-qualify himself in any proceeding in which his
impartiality "might .reasonably be questioned."
Hence, appearance of impartiality is virtually )
as important as the fact of impartiality. (Webbe
,V. McGhie Land Title Co., 549 F.2d 1358, 1381

th Cir 1977). .

In Rice v. McKenzie, 581 F.Zéllll,lllﬁ (4th Cir. 1978), the Court:§tated

* 7 that

The question is not whether the judge is impartial

in fact. It is simply whether another, not knpwing
whéther or not the judge is actually impartial, might
reasonably question his impartiality on the basis

G-4-11 233
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_~ of all the circumstances. . . .(I)f there is

a_reasonable factual basis for doubting~the

Judge's impartiality, he should aisquaiify

himself and Tet another judge preside over the case.
(emphasis in original.) )

The -foregoing authorities provide ample_suppbrt,far Petitioners
Motion to Disqua[jfy. Nﬁile it may wgil be the case that is in
fact impartial and unbiased, his deep involvement in thi former due process C.
hearing and the content of his Decision and Order raise at least "a.

reasonable ‘factual basis for doubting the (Hearing Officer's) impartiality."

That being the case he ;hou1d disqualify himself.

»

» 1981.

day of

DATED this
-Respectfully submitted,
LEGAL CENTER FOR THE HANDICAPPED

John E. B. Myers _
Attorney for Petitioners

Y
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this opinion upon 's remarks at the December, 1980 hearing.
It is my op;nion tﬁat ‘is biased against the School
and would not be able’ to render an 1mpaft1af dec1s1on as to whether -
or not my son should be placed at that school. -

5. It is my épinion that has formed certaip~
conclusions about my parenting abilities and about my iﬁvo]vement, if
any, in-the etiology of my son}s handicap. I base this opinion upon thé
written statements of ~ in his Decision and Order dated January |,
1981. It is my opinion'fhat is biased against me and that
that bias would render 1t 1mposs1b1e for him to evaluate my test1mony

with impartiality.

Dated this day of _April , 1981.°

Subscribed and sworn to before me this day of

April, 1981.- ' b

A ":Et&‘:f;:fé;::;s§§§<ka',:::=>

’ dmg\§ Conty

1
My commission expires: »
AN KN A

6-4-14
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“ . . MOTION FOR DISQUALIFICATION

* .
- .
s - ! .

ANDREW FRNNCE by and through hiss parents .
Dr. and Mrs. - o and Counsel of ° OF J -wﬂ\hﬂu.f
Record, Hr. John, E.B. Myers

PETITIONERS

' - -vs- ; HEARING EXAMINER'S RESPONSE
. SCHOOL DISTRICT Mr. Byron Fisher,
Counsel of Record

~

RESPONDENT P

=

-

Hearing Examiner in the above referenced matter has examined the motion by

Counsel for Petitioner to disqualify himself in the forthcoming hearing to be held

1 4

on behalf of the minor child : . ' -

;
Having again reviewed the verbatim transcript bf thé hearing on behalf of”
. held December i o 1980 Hearing Examiner, finds ample ev1dence
*in the testimony presented at hearing to justify the conc]usions of facts, dec1sion,
and order: rendered under the date of January 5 1981. ‘

Hearing Examiner also notes that not infrequently dd parties aggrieved as

v, a result of such hearing attribute the result to tHe bias or prejudice of the Hearing .

Examiner Further, Hearing Examiner finds ample'evidence and testimqny to establish

('

. L 2
that Dr. and Mrs "' placed subject, ", first in a foster home
and subsequently in the ’ School. of their own free will and vglition,

'recognizing . : stressful relationship (did) exist between the parent and child..

8 ~

The affidavits appended to Counsel's motioh for disqua]ification of Hearing Examiner -

are, therefore, tétally unconvincing. ’

® 1 -
Fuvther.;the.motion for disqualification argues; that, ". . . the hearing

, ) . - |
‘ll,nbt be a continuation or extension of.the prior hearing." At the same time,
. .\

.1t is clear that the central issue is one of placement of subject,

6G-4-15 238 .
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-HEARING EXAMINER'S RESPONSE
\%§ Page 2

Hearing Examiner finds, therefore, no justification to put on ev1dence or

v -

the taking of additiona] testimon}nhn order to reach a proper, deciSion concerning
p]acement Hearing Examiner finds, however, that-new evidenée and new
testimony may be appropriately received at the forthcoming hearing because of the‘
time Detween the original decision and order and the- date éstablished for the forth-
coming‘hearing. ‘To'try.again the same issues would violate the legal principle
of res'judicata. The decision and order of Janﬂary s 1981 is binding on all
parties concerned. Additionally. the decision and order of January , 1981 was
‘unanimously upheld by a State level review panel. Relief from the decis1on of

January , 1981 may be°found in a court of appropriate jurisdiction'%s prov1ded
' -

by P.L. 94-142.

Any hearing regarding the placement of . must be based on new

1

evidence and testimony andctherefore can only be construed as an extenSion or con-
tinuation. Hearing Examiner's agreement to hear the matter now pending comes solely
as a result of RESPONDENT'S request that a hearing be he]d thergby suggesting justi= /°
fication that new evidencé .and new testimony are appropriate v

Hearing examiner will call for a pre-hearing conference with Counsel for both
Petitioner and’ Respondent prior to the forthcoming hearing in order to clarify ‘)
all issues to be heard

Motion for disqualification of‘hearing officer is hereb; denied.

Dated fhis 23rd day of April, 1981

Hearing Officer
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WYOMING RULES OF CIVIL PROCEDURE °

Chapter XI, Section 5(h)(9) reads as follows:

(9) 1in the discretion of the State Board of Education or
its designee, and upon request of either parent or guardian or
local school district officials, a prehearing conference shall
be held pursuant to scope and procedure outlined in Rule 16
of the Wyoming Rules of Civil Procedure. However, in no event
will such prehearing conference be held later than five (§)

- days prior to the hearing. All references in Rule 16 to the
"Court" shall be degmed to refer to the "State Board of Ed-
ucation or its designee.” Further, all reference to the "Trial"
in Rule 16 shall be deemed to refer to "hearing. .

\ ) ¢ .

v

Experienced due process hearing officers strongly recommend that a

pre~conference hearing be held. All parties (petitioner and/or petitioner s

v

n

consel and respondent and/or respondent s counsel) should be présgft The

‘ AR

purposes of the pre-hearing conference are detaifed in Rule 16 of the

Kl
@

Wyominé Code of cwu Procedures. ’ . . .

& @

.

Rule 16. Pretrial Procedure; Formulating.Issues. (Note: Chapter XI,

‘ . . ¢ .
§ 5(h)(9) of the Wyoming Rules referencedd above state that "Triel" in

" Rule 16 shall be deemed to refer to "hedring" é/g "Cdurt" shall: bé deemed

°

‘to refer to the "State Board of Education or its designee'. The words to

‘s L |
be substituted 1h Rule 16 ar{fﬁluded in the| quoted material below and~set

[y

out in parentheses ( ). . .

.

Rule 16 Would read ‘as fpllows: N L

»
.

Rule 16. Pretriel(prehearing) Procedures; Formulaing Issues.

&
-

In any action, the court (State Board of Education g:-fts
designee) may in its discretion, and upon request of any
party shall, direct the attorneys for the parties to appear
before it for a conference to consider * T
(1) The simplification of the issues; et .
(2) The necessity or desirability of amendments to the
pleadings; C. *
(3) The possibility of obtaining admissions of fact and
' of dociments which will avoid’ unnecessary proof;,
(4 The limitation of the number of expert uitnesses'
(5) The advisdbility of a.preliminary reference of .
issues to a master for findings to be used as evidence i
when the trial is to be by juxy""'
(6) Such other matters as may,aid in the disposition of
the action.




=3

Ll

The court (State Board of Education or its designee) shall make
an order which recites the action taken at the conference, the
amendments allowed to the pleadings, and the agreements made,
by the parties as-to any of the matters considered, and which
limits the issues for trial to those not disposed.of by admission
or agreements of counsel; and sucg order when éntered controls
the subsequent course of the action, unless modified at' the
trial (hearing) to prevent manifest injustice. The court (State «
Board of Education or its designee) in .its discretion may establish °
by rule a prertrial (pre~hearing) calendar on which actions may.
be placed for consideration 'as aBove provided and may either con-
fine the calendar to jury actions or to non-jury ‘actions or extend
it to all actions. - ) \\
"It should be noted here that réferences to Jjury actions appear to
- . ' ) rd - ~
apply to civil court procedures only. 'The State Board or its designee
[] ’ \
(a qualified due' processyhearing officer selected from a Roster of qualified

heEri%g officers maintained in the Office of the State Board of Education)

.
. .

will hear all of the matters to be considered aEJéhg'Que process hearing.

[

It is also important to note that all attempts to resolve the problem .

must ‘first be made through mediation. Mediation of isspes by the parties
. . T N
most direetly involved in the conflict, that is, parents, teaclers, child’

3 -
v

’ . . . '4
study team, is the most acceptable solution ;or all concerned. Only after .-

resolution of thé problems at this level becomes impossible ghould the iééue(s)
pe'reférred to third. party mediation or to a dué bépcess hééring. >

A - a

- .
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o e JURISDICTION OF DUE PROCESS HEARING OFFICERS

4

Hearing officers a]ways face the prob]ems of knowing those issues

»

over which they have Jur1sd1ctron Is it w1th1n the jurisdiction of a
due process hear1ng off1cer to award damages7 If in the course of
i, ‘ conducting _a—due process hearlng he/she comes upon issues that have not
. been spetifiedcin a petitidner's prayer,'can he rule on these issues? l
- : Can a due process hearing officer, use the,hear1ng as a platform to enab]e
a school d1str1ct to accomp11sh some nee reform to benefit hand1capped
children? Remember1ng that P.L. 94- 142 is desigped not only to guarantee -
a free appropriate public education, nondiscriminatory eva]dat]on,
prdcedural dde ‘process, and.parenta1.participatory decision making , . N
but also as a vehic]e fod the schoo]s to ensure that handicapped students

LS

- ' 'rgcewe 1ndiv1duahzed educational programs and reltated services, what
il - * L ]

v R : Feoare the¢ﬁ1m1ts of ‘the hear1ng officer?
A gﬁ"" ' ¢ ~
B Current law oh the subject is found in the 1andmark precedent sett1ng
i N | '
Ses such,as PﬁRC.ﬂlM111sf2 and LeBanks u,ﬂSpears 3 Other 11t1gatTon, -

‘fhile §11/;ed?Qy fie.faéts 1nvp1ved ina part1cu1ar case, ,also shed some
Tight on the dbestion of jurisdiction. Loughran v. Flanders (See at
- 3 EHLR 55T IQ& et seq ) he]d that a11eged cause 'for: monetary damages
{;; - . -wou1d,be contrary to bpth_the history and_the purpose of the Education
' ; ~~ for A1l Handicapped Children hct of 1975 and Jts spatutory predecessors.
e | . One of thedﬁung¢1ons of the Act inter a%1a is to prov1de parents/ }

guardians of a hqnd1capped child the opport n1ty to part1c1pate in the

JE—7

educational decision mak1ng%process. A guarantee of this right of

S ) BT ¥

. _ participatory decision making regard{né a.handidapped child is the impartial
’ due process hear1ng whereby a parent/guard1an may zehaHenge (1) the

1dent1f1cat10n, (2) thé evaTuat1on and/or (3) the placement of a

L7
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“hearing on these issues (20 U.S.C.51415(e)(2). This is a limited grant

*-(3) errors in the placement, (4) denial of the Act's numerous procedural

. Flanders, see at EHLR 551:163). . *

»

——

, l )

-

S , D
handicapped child (20 U.S.C.§1415)." Specifically, after a, complaint _}

-

regarding a child's identification, evaluation or p]acement is made, the
S, :

state must provide the barent/guardian with an impartial due pfocass . ‘
of jurisdiction, however, since it authorizes review only of claims -
.
alleging (1) errors in the identification, (2) errors in the evaluation,
safeguards (20 U.S.C.51415(e)(2); see also Stuart v. Nappi, F. Supp. 1235
D. Conn. 1978). ' ' .
“The legislative history of P.L. 94-142 and its statutory predecessors |

share a common trait; namely, ". . . each is devoid of'even the slightest

suggestion that Congress ingended for it to.serve as a-vehic)e through
which to initiate a private cause of action for damages" (Loughran v.
Absent specific authority in a State's Annual Program Plan for
implementation of Part B of the Aet_gr ruTes and regulations promolgated
under state statutes that grants a hearing off1cer Jurisdiction beyond
that conveyed 1n 20 U.S¢C.81415 to rule on issues other than those noted

above would clearly breach the jurisdiction grantéd a due process hearing
< . \

.

officer. . .
If a hearing officer comes upon issues that haye not been specifien
in petitioner's prayer, to rule on such issues$ is clearly‘beyond the
scope of the hearing and should be avoided.. Eveh though the school
administratg;uray privately desire assistance in solving a egecific .

problem, enabling him/her to-better provide for the handicapped, a

decision on issues not specified in petitioner's prayer not only vio]ates
(
his/her author1ty but in all probability will 1nfr1nge upoh the prerogatives

of the schoo] board

-2 -
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‘ One method of resolving the use of the due process hearing as an -
enabling procedjre while at the same time protecting the integrity of
the hearing officer may be found in one of the sample decisions in \\\\

2 Appendix F. Reference is made to a case invoiv1ng a deaf- b]ind child
who sought weekly transportation from his home to a state operated
residential school. While petitioner was concerned about transportation
without cost to parents, the school's administrator .was privateiy concerned
about theﬁ%afety of the transportation being proVided on a contract
basis with a private operator. in this case petitioner's prayer was

<9 granted basejﬁon the evidence and téstimony,presented. - The child's

v - IEP called for weekly visits to his home. The matter of safety ;¥ the

services provioed on a contract basis was clearly brought out‘during

the course of the hearing. The hearing officer discussed this issue

» .
. " in his findings but did not make a decision or issue an order on this issue.

Rather, he called it to the attention of the State Board of Education, °

under whose aegis the school operated, and strongly suggested that the

‘State Board of Education provide a remedy. ) ’
Hearing ofticers are admonished, however, to use this technique

with daution. It is a two-edged sword that should not be unsheathed by the

5 o 5

. . inexperienced. \ ‘ ‘ -
4% While answers to the questions proposed at the beginning of this
. i o discnssion are provided above, the reader is reminded that—these questions
- i are only illustrative. There is no substitute for good Judgment experience,
: and’ an abundant, exercise’ of i:ution X . )

\ .o -
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*Wyomting Education Code, 1969 As Amended
‘Duties of the Board of Trustees

' Lo e Y

. N ¢ 14

~ T~

(xiii) Consider every petition presented to the
board and subscribed by at least five (5) citizens-
of the school district and take some action on
. . such petition within thirty (30) days after it is
- i received; provided, that no action shall be re-
. , quired if the precise question presented by the
, ' . " petition has been consideted and acted upon by
»* the board of trustees at any meeting held within
L o- ' the current fiscal year; .(W.C. 21-3-110 § xiji)

>
[y

e e
i
1
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Note: This section of the Wyoming Education Code has sometimes been ’
‘used by parents who feel that school personnel have not given their

. _point(s) of view due consideration in the identification, evaluation,

. anq,pIacement of handicapped children in programs that are suited to
‘ -thé needs of the child(ren) and/or in the least restrictive environment.
Intervention by the Board of Trustees has sometimes brrought. about

' 3 a solution to the disputed issue(s) without the need for due process ~
k. .. hearings. ' .
& ' ‘ _ . o .
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