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ABSTRACT
. .

.

The application of constitutional Principles of
desegregation, derived from the context.of primary and secondary ,

',education, to the postsecondary education setting, is addressed in
-the, second of eight reports from the Postsecondary Desegregation .

4 Project at Vanderbilt Univeriity. The role of the U.S. Department of
Ed cation in enfotcing.the.nondiscrimination'provisions of. Title VI

' of e,1964 Civil Rights ACt is also examined. Attention is directed
to th major Supreme Court deSegregation decisions, and the
controlling principles of liability in non-southern contexts are

;identified. A rationale tokexplain the Court's appii4ch to the
Problem ,of remedyg the effects of governmentally imposed

'segregation is'ilevelepea, and postsecondary ,desegregation cases that
have arisen in the states of Alabama, Tennessee, andVirginia are
considered.. While the'case law with respect -to-deiegregation'of
public primary.and secondary sthboil is rather well developed, case -

lawwith respect to desegregatibn of postsedondary edication is
rather sparse. The development ofythe equal. kotection doctrine in
higher education and, the fedetal,iole in assuring. equality of
educational opportunity under 'title VI and under,new 'program'
authorizations are analyzed.The three most prominent desegregation3

-,..
.cases, which Came before the courts in Alabama, Tennessee, and

.

Virginia:, involved similar factual situations: the proposed
construction or expansion,of an identi.fiably white institution within
the geographicaX zone of competition of an existing predominantly

.

hree cases the courts found that dual
systems had not been fully dismantled. Federaefirmative action
possibilities under properly. constructed new legislation :

authorizatron*(Board'of Education,v. Harris and Fullilove V.
tlutinigk) is also discussed'.-(W)
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THE POSTSECONDARY DESEGREGATION PROJECT

Preface

In late 1.99,' the Education Policy Development Center for Desegregation
_

. . . .

N
was asked by the Office of the Assistant Secretary for Education, U.S.

..
, ,

Dipartment of Health, Education, and Welf-aps..1.4DHEW) to underttke

wl

comprehensive overview of the factors that might affect the deral role in the

desegregation 'of postsecOndary institutions: This study, in turn, would provide

the basis for inquiry related to the effic y of different policy options available
,

to the federal government. This charge was renewed and further deyeloped by

the Office of the Assistant Secretary for Planning and Budget la' the U.S.

Department of Education when the major education activities of DHEW were

given Cabinet status. .

.

This effdrt has resulted a series of related, studies which we call- the -

Postsecondary Desetregation Project (PDP). The PDP, which appears to be the I.
first- attempt to address in a comprehensive way a broad range'.of questions

, i'' . , ... .
affecting postsecondary education, has several components of which thii report

is one. These components include:

Report I: The Status- of Desegregation and 'Minority Enr011ment in
Postsecondary EducationMark A. Smylie

k

Report Legal lasues in the Desegregation of Postsecondaty Education:
James F. Blinnitein.

Report Federal Operating Programs Related to D'esegregation of
Postsecondary Education Marla A. Smylie t

_
-

-Report IV: Goalefor the Desegregation of Postseconclar§' 'Education and
Barriers to their Attainment4Willis Hawley, John B..
Williams, and William T. Trent

4
0

Report V: Desegregation- and .'Traditionally Black° Irstitations-,Vohn B.
,

Williams . . ,tit, ,
.

5

o
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.

Report-VI: The Effects of Postsecondary Desegregation on St4ents:
Findings from the National Longitiidinal Study of the Class of

. 1972 ;William T. Trent ' ,

. < /, ..
. ReportVII: A Preliminary Study.of the Efficacy of the Adams Guideline in

Promoting the Desegregation of Postsecondary Inatitutions7-
John B. Williams .*. . ,/

. i .

Repor VI Options for Fedeial Policy Related to th#D4segregation
y 1'' --- , ot Postsecondary EducationWillis D. Hawse k and John B.

Williams. /> 1

Several persons brave contributed to thisltudy. The princi /al investigators

are Willis D. Hawley, John R: Williams, William 'Trent, Mask A. Smylie,. and
-

James F. Biu mstein. Anne Borders-Patterson cobrd' e portions of
/this,

Fi

project during its first year. -
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LEGAL ISSUES IN THE DESEGREGATION

OF POSTSECONDARY EDUCATION

James F. Blumstein

Introduction

,

Two central questions serve as .the analytical focus of this paper. The first

issue concerns the application, of constitutional principles of desegregation,

derived from the 'context -of primary' and secondary education, to the'

postsecondary education setting. The second inquiry examines the roleof the,

Department of Education in enforcing the nondiscrimination proVisions of Title

VI of the 1964 Civil Rights Act.

Iri order to understand the constitutional issues of,,Mbostsecondary
.

desegregation, it is necessary to explore the constitutional principles that have
11

emerged, in the primary and secondary education cases. Accordingly, the initial

section of the paper analyzes the major Supreme Court desegregation decisions,

identifying the controlling principles of liability in hon southern contexts and

developing a rationale to explain the 6oart's approach to the problem of

iemedying the effects of governmentally impqsed segregation. The next section

considers the postsecondary desegregation cases that have arisen states of

Alabama, Tennessee, and Virginia. The concluding sekicvof/he first portion of

the paper examines the federal rol the desegregation of postsecondary

education under Title VI. The last portion of the paper then attempts to
t

synthesiie and apply the analysis presented in the first part.

fr*:
V.

1
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Overview: TheThe Evolution of.Legal Doctrine

in-School Desegregation-Cases

7

The landmark school desegregation decision of Brown v. Board of Education
, (Brown I) held invalid goVernmentally-imposed racial segregation in prirhall and

secondary education- (1954). Recognizing that providing public education is a.
.

most important function of state and local governments, the Court disparded the
. . ,

notion that equality in public education could ever be achieved in a "separate but. ,

equal" system. In public education, separate was. inherently unequal and
governmentally-mandated racial siparstion constituted a violation of the Equal

.,

.,

Protection Clause of . the Fourteenth Amendment tb thl United 'States,
0constitution.

A.

The subitantiie rule of constitutional law announded in Brown I was
relatively straightforward in the context of school -systems expressly, segregated
by 'state .statutory or constitutional provisions. In rapid succetsion, the Court
issued a series of es curtam decisions in which, without further explanation, the

,

nondiscrimination rule of Brown I was applied to other contexts, including higher

- a

eductition.1 Di1964, the nondiscrimination principle was adopted by Conkress as
et-noim goVerning disbUrsement of federal funds',. Title.VI.of the CiVil Rights Act

-of 1964 outlawed racial disCrimination in any proifram or. activity receiving
federal financial assistance. The statutory provision 'added the power of the

federal-purse-as-a-means-ofiiipoing compliance-with the basic'-nondiscrimination
priciple; .if a federal beneficiary discriminated on the basis bf race, it faced a
cutoff of feddral funds.

4
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While the articulation, application, acc ptance, trtlegislative adoption of

the substantive nondiscrimination rule all occ

implementation of the constitutional mandate

Court. in Brown I ,ordered

red wi tva decade of Brown I,

as much mze,uncertain. The

reargument on the 1sue of remedyi.e., how the...
decision in Brown,' was to be fmpleinented.-__ In \the 1955 Brown v. Board of.t .

Education (Brown U) decision, -the Court imposed a duty on local school boards,
,

with judicial oversights. to dismantle the governmentally-created dual school
tl

syStem.,To suggest a bit of discretion si to timing, the Court adopted the phrase

1%11 deliberate speein which, as it turns out, invited -'delay and 'resistance rather. .

. .

than the. orderliness, flexibility, and compromise it was designed to achieve.

Implementation of the Brown I mandate posed. no real problem, ironically,

in areas outside of public education.. For example, formerly \s\ egregated public

parks had to be opened up and operated on a racially utr0 basis. .(Evans v.

Newton (1966)). Systems of racially identifiable public restroms and water

fountains had to be elimiriated (Mayor and, City Council 9.-:t awsc: 1955), and
ar

racjallf-segregated--putUe swimming pools -were ordered-:operated on a

nondiscriminatory bEisis, if operated at all. (Palmer %;. Thompson, 1971).

Dismantling dual systems was simy a matter of breaking down the racial

barriers that had been erected by goveenmental action. The courts did not'stop

to inquire whether integration ,had followed 'from the desegregation ordered,in

compliance with the nondiscrimination principle of Brown I. No constitutional

issue. emerged if; for example,a formerly black public golf course continued to

,attract primarily or exclusively black players. while 'the formerly, public

401golf cow* -continued to attr,let a white clientele. ProVided that the formal

racial barriers were eliminated, the nondiscrimination mandate of Brown 'Twas

. satisfied. I

.

a

a
4
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The/ remedy problem in blic education was not So simple. In the

immediate aftermath_of Brown II a Court refrained from ar 'culating .
standards and interceded only wher its authority was directly threatened, as in

Cooper v, Aaron (1958). Over tim = however, it became clear \ that. southern\ -

achOol boards sand political officials e resisting rather than accommodating .
a . \ 1

A '
the desegr'egation.proce At the sam = time, there developed a pen,' sive view .

, .

that integration in the classroom, per e, had a beneficial effeit black
k '4.

children, was not harmful educationally or °daily for white children, and ould

help offset years of officially fostered reel

school context much attention came to

isolation and stereotyping.2 In

focused on "resurts," t

effectiveness of desegregation decrees in disma

the

tling dual systems although the \

precisd meaning of "results" was only ambigUously rticulated.

Concern with the effects of desegregation ord s inevitably led to scrutiny.

of racial ratios as evidence of the impact of courprotdered desegregatiori.

Whereas few seemed ,to care much about the actual (impact of desegregation

orders on golfing or swimming, a strong civil rights constituency worried about

the ongoing racial identityof previously segregated schos. The Court in Brown.

II had assigned- primary"` responsibility icia& for dismantling theT

trk

-greiated 'school. system. Desegregation advocates argued that an 'en

admissons policy was an inadequate offibial response. Such a policy thrust ,the
it .E$

burden of desegregation on pupils and their parents who faced nqrly'

.3,1,t.41 insurmountable political, economic and social pressures not to disturb dual

systems that were emotionally and sometime" violently defended by 'both ublie
tot

officials and private "traditionalists."

- The cruciji post-Brown II remedies case, Green v. aunty
. .

Was decided by the Supreme Court in 19 8. Up until that time, the Br wn ii

chool Board,

10
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mandate that there_ be transition to a racially 'nondiscrirriinatory school

System," had been taken to require only a policy of nondiscriminatory admission.

In Green the Court rejected a freedom -of-choice plan on the ground that it had-*

not been effedtive. When the suit was filed, a black student had never attended

the one white school inthe county and a white student had never 'attended the

one black school in the county. After three years of this plan, no white attended

the county's-one black school and only 15% of the blacks in the system attended

the white school. It was 'obvious-that racially idelitifiable schools peisisted, and,

where they did, the policy_of open admissions was insufficient to satisfy the

school board's Brown II responsibility: The Court in .Green held that school

boards operating previously segregated.systems'were "clearly charged with the

affirmative- duty to take whatever 'steps might be necessary to convert to a

unitary system in which racial discriminatiOri would be eliminated root and

branch" (pp. 437-438). The rheasure of success of a desegregation plan was its, .

effectiveness. The board's obligation was to adopt a plan "that promises

realistically to work . . . 'now" (p. 439). The precise standard for determining

whether a plan would work, whether it was effective, was not specified in Green,

but the implication of Green was that the Court would examine racial ratios as-

indicators of a plan's success.

"affitrnative duty" language' of Green made it clear that, at least in

the context of primary and secondary schools, local officials "would have to do

meore than simply perm! black students attend while schools and vice versa"
. ) -

(ColuMbus.oard of Educat on v. Penick, 1;%'
979, p. 495). But. Green also posed a
,

fundamental question of prin iple: Had the development of remedial doctrine
. .

subtly transformed the substan vie nondiscrimination principle of Brown I? If

le more was necessary than an open dmissions policy to implement Brown I, and if

3
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the Court Would, measure a plan's effectiveness by scrutinizipg' results. we,

. racial ratios), it is arguable that the substantive doctrine of Brown. I. had been
. -

subtly, but fundamentally, altered: The impact orientation of Green suggests as

a substantive constitutional matter some type of affirmative duty to integratg,

previously segregated schools.-

Green !Bose in a rural community that had only two

.

ools,'one black and

one white. Since the county was not 'segregated residentially, the

-suggested a neighborhood school policy effectuated ,through zoning as a,means of

incr.easing actual desegregation. In Swann v. Charlotte-Mecklenburg County

Board of Education (19?1) the "affirmative duty" language of Greentkwas

extended to an urban context. The'Court made it clear, however, th& there was
-

no substantive constitutional right to any particular level ;of -integration.

Consequently,, while Swann is widely cited for its extension of Green to an urban.

ereontext, it siniultaneOusly scotched the view that Green, a Brown It 'reme dies.

Rase; had subtly transformed the substantive principle or Brown I froin

nondiscrimination to integration.3 Swann left unresolved the rationale that
VAIk- -

justified a focus on impact in the remedies phase of a case when the substimtiie

constitutional doctrine of Brown simply prohibited. governmentally-imposed

segregation but did not establish a right to integration. If Brown I ply calls for

the elimination of gOvernmentally-imposed segregation, What w rrants the ¢

Courtt4 scrutiny of results as a measure of success \a a desegregation decree?

Swann's endorsenient of race-specific remedial orders' represents, with

minor 'exceptions, the Supreme Court's last word on southern school

'desegregation.4 Despite its analytical ambigalties, Swann settled the principle

that courts would look at the actual effects of a desegregation plan in order to
a

judge its adequacy, even though not every school in a system necessarily had to

V

2
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be integrated for a-plan to be satisfactory. the cor ambicuities_ofiwan
, .

,

7

have beoome, iilweyer, major_battiegrounds in subsequent non-southern school
. ,1 .

desegregation cases, in which courts must face riot only Brown Itiinplementation
.

., ,
issues but also Brown I substantive doctrine issue's.. Iryhe abirence of explicit

14gislative or constitutional policies Of segregation, a court must determine in

the first instance what constitutes impermissible segregation, how it is proven,
.

end what is the proper scope of a remedy.
<-

B.

.Supreme Court desegregation decisions from Brown II through Swann dealt

with the proper scope ,of a remedy to undo segregation explicitly imposed by

state statutory or constitutional 'provisions: Because a precise rationale for a

result-oriented impact analysis was not fully articulated, some ambiguity about

the nature of substantive doctrine remained. As the Court decide non- southern

school desegregation eases, it ,was forced to face up to the doctrinal issues not

fully articulated in the southern-context.
. .

'The first non-southern case to reach the Supreine Court,°.Keyes v. School

Districi,No. 1 (19731, involved the 'Denver school system. Although the basic'
t . . . , .' r

issue was the appropriate scopg of a desegregation remedy, the
A,

Court was faced
t.1 P No., . . . . ,

with defining ,what constituted a-st*stantive violation' of equal protecton. The
--, -,44 .

Court clearly noted the di,stinetion betw4en de facto and de lure segregation. De,,,- <e.-

facto (i.e., observed) segregation, which resulted, from purely .private choices, -
4

was not unconstitutional. Brown I barred only de Lull segregation, that which is

"imposed by government or governmental officials and for which government is

accountable (Keyes v. Sehool District No. 1, 1973, pp. 200-201). The test for,
if

-determining impermissible segregative activity-was intent or purpose. Thus, the
t -

13
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. meaning of Brown I became clearer. As stated in Swann, there was no

g.

4 substantive right td racial balance or integration, only a right to be free from
s

'governmentally-imposed segregation and its after effects.

The trial court in Keyes found that Denver school officials had engaged in

intentional discrimination with respect to the schools in Park Hill, a
t.

predominantly black area. The finding *as that officials had purposefully sought .
to confine blacks in Park, Hill to schools built exclusively for residents sof that

area. Outside of Park Hill, Denver had another segregated area, but there was_

no finding of purposeful discrimination with respect to student assignment in

those schools. The question was whether the finding of intentional segregation in

Park Hill could serve as a predicate for a systemwide desegregation decree. In

other words, the, issue became 'whether puiposeful segregation' in a portion of the

district could be deemed causally related to observed -segregation elsewhere in

the district.

Clearly, the problem of causation is critical. Since only intentional

segregation is actionable, a desegregation remedy can follow only where a causal

connection exists between a puriolfully segregative ac and observed racial

segregation. The problem in Keyes was that plaintiffs could only present direct

evidence of purposeful (de tin) segregation in Park Hill; with respect to the
A

observed segregation elsewhere in the district, there was no° showing of the

requisite discriminatory governmental action. /Mr appellate court concluded
A

that only a remedy applicable to Park Hill was appropriate, but the Supreme

Court .held that the showing of purposeful discrimination in. Park Hill sufficed to,

justify% systemwide decree. The lower court found no basis for attributing the

purposefully segregative acts involving Park Hill to the de facto segregation

observed in the core city. The Supreme Court, in contrast, held that the
IX

14,

4
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obsretl segregation in the core city would be presumed either to be the effect.
- .

of the segregative acts in Park Hill or caused by purposeful, albeit unproven, /
J

..official actions.
. . ')

Even though plaintiffs did not affirmatively derrnstrate the

betWeeri intentional acts of segregation and the observed segregation
1

city, the Cburt reached its conclusion by establishing' two

causal link

in the core

rebuttable

, presumptions, one concerning effectst the other), concerning intent. First, where

" a finding of ae kr1 segregation is made as to a meaningful portion of a district,

,the.Court will presume that the effects of that action will ripple through the

entire district. ,Evenl the-finding of intentional segregation is limited to one
I .

area, the Court will assume that there has been a reoiprocal impact districtwide.

The schoth board has the opportunity, in rebuttal; to demonstrate that the actual

impact Was restricted to only portions of the district; this can be shown if there

. are separate, identifiable, and unrelated components,of the district that were

e'not affected 1;47 the diScriminatory.eonduct (p.'204-205).

The second presumption concerns" intent. ighere plaintiffs have shown

intentionally discriminatory actions as to a substantial portion of a school -
district and obs,erved (de facto) racial segregation in other portions of the

districtOhe Court will presume the observed segregation is not adventitious but

.-rather the consequence of subtle, covert actions af, the board.' This transfer of

intent was labeled sardonically by Justice Rehnquist in his dissent as ailoctrine

of taint." The Court believed this to be a reasonable presumptiona board that .
.4I ,s' acted on K discriminatory basis in a portion of a district was deemed to be

responsible tor observed segregation in another portion. The board could rebut.,,,

the presumption in one o?two ways. Either it could'show that it did not act out

of an impermissible motivation, or it could prove that the existing segregation

' 15
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did not result from governmental actions but would hive come about .anyway,

even without the impermissible conduct -(pp. 211413) ? Both showings are

difficult to establish, first because finding ()ea negati.i is very ,difficult as a

practical matter and evidence of a neilag ooirscol policyt would not be a

Iufficient rebuttal, and 'second because Proof of a demographic hypothetical is

very uncertain methodologically.

The presumptions articulated iri Keyes help highlight what must:be the

underlying rationale of Green's affirmative dUty remedy. Although therT may be

jno constitutional right to an integrated school system,there is a recognition of a
. .

personal and societal interest in integrated primary 17014 secondary education.
. t

Blacks are thought to tsenefit educationally in an rated` environment. By

r,,e.giatipn -4f the rich

ItOlitety pins by,y

increased contact with blacks, ?Mites gain a greater.
.A

cultural diversity of'our ,multi-cultural, poly-ethnic soCi
...,,,,

reducing racial and ethnic isolatiqn and increasing interracial networks of
- ,

communication, friendships, and business r Copsequently while
`Art= . \ . .

there may be no constitutional right to integration, .plaintigir- in school
,i.,. .

.

segregation cases have a cognizable intept:iinterest ai integrated public education...

. '.,-%
- . , -.- ,;,-'-, ';q747 ,.* , ,

. Establishment ,of such. an :interest in seh)io; integration is insuficient,
_,-. :,r . . .

a t r' 1 .. (

'-k

however, to Green and Swann.. The pt 'Is still a missing link In the

,

analytical chain. That gap is closed by' the144ence of an assumption. Faced* (
. . '4,

_-
with a finding of unconstitutional racial discrimination, a/court must determine

the proper remedy. It is axiomatic that a kernedy must ortect a 'substantive

violation of the Constittion, restoring a prevailing party to.theeondition that

would have obtained in the absence of an unconstitutionanfit. The problem is to
.

determine what the world would have looked like if the illegal, discriminatory

activity had not occurred.5
ZAt'

. 16
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In.,Keyes, the Court clearly assumed that racially discriminatofy conduct in

a portion. of a: school district had spillover effects, so ..that observes

11

discriininatioit ..elsewhere in the district could be attributed togovernreental
,

'action. This preiumption is rebuttble, but the burden lies with the defendants to
tl

show non-impact. The Keyes formulation suggests that the "affirmative duty"

remedy of Green,andSwann is premised on an assumption that, absent :ofilcially-

imposed '-segregationLthe school` system would be racially integrated. 6

Consequently, a 'school board must purge pest official discrimination by

"restoring" what, by assumption,' would have been a. voluntarily integrated

system. Once that system is in fact integrated (i.e., "unitary"), or if the board

can show that the system would have been segrekted anyway (an almost

impossible burden), then the "affirmative. duty" has been satisfied?

The_division among the justices on the Supreme Court now largely turns on

the validity of the "pro-integration" assumption ,that ostensibly underlies the

decisions in Keyes, Swan n, and Green. The issue is joined in two contexts: 1)

finding of liability, and 2) determining the appropriate scope of a remedy.

First, with respect to liability under Brown I; there is disagreement about

the ongoing impact of finding racially-discriminatory conduct in an earlier period'

of time. Assuming de time segregation by a set of acts prior to Brown I in 1954,

does that finding serve as a predicate for a desegregation decree 25 years later?

To prevail in a non-southern Brown I case, a plaintiff shoulders a burden of proof;
okt

to-show at a ,minimdm: 1) prior intentionalA official segregative conduct; 2) the

absence of sufficient remedial action on the part of the defendant school board,

i.e., a failure to fulfill its "affirmatiA duty" under Green/Swann; 3) the present
T 4

existencebseroble racial segregation. The apparent analytical problem is
r .

,associating prior illegal segregative 'conduct with the current, observable
segregation.

if
17
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Under one . approach, the Court could assume that an unremedied

intentional, act of segregation, even if relatively remote in' time, is the O'ause of

12.

existing observed segregation. The burden rests with the defendant schbol board
0, to show that the Causal connection does not exist, and that the .observable

segregation would exist even in the absence of the board's impermissible

Conduct. Under a second approach, the responsibility would-rest with plaintiff,

as an affirmative part of making out his /case, to demonstrate that there has

been an ongoing, traceable, current segregatiik effect iving from the prior

illegal conduct. That view would permit a court to order a remedial decree only

to the extent that a plaintiff could show a causal link between past segregative

conduct and present segregative consequences.

Where the burden should fall depends, in part, on one's sense o'f which party

can establish facts most expeditiously, what the world would look like absent

official segregation (i.e., voluntarily integrated or voluntarily segregated?) and,

given the uncertainties of demography and .statistical proof in general, which

party should bear the risk of non-persuasion. The second and third factors are

** themost (poignant and value-laden in the school desegregation area.

In formulating a substantive standard of liability, a court must determine

what 'probative force to give to evidence of remote segregative acts., If one

assumes that, absent officially) fostered segregation, the school system would be

4 substantially integrated then the gap in the analytical chain is not especially

troublesome. It would follow, by assumption, that in a neutrally administered

systemsegregation would not exist. Therefore, a finding of official segregative

acts, even if remote, can reasonably be deemed, causally related to the existing,

observed segregation. It violates no basic belief to require a defendant to

dimonstrate, in rebuttal; that the existing, observed segregation is not the result
. of.the past intentionally segregative acts."
*. 18
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On the Othar hand, it does m e\some analytical sense to impOse on the

plaintiff the responsibility to prove each element of his case in conformity with

legalthe
i e evi ence

linking past segregative acts Wi h current patterns of observed segregation.

Otherwise, no finding of liability /Could be made, given that intentional and not

merely observed segregation is tan] onstitutional.

While it may make some seim e to require a plaintiff to bear the burden of

proof and the'risk of non-persua ion on each link in the analytical chain, the rub

comes in the uncertain natur of statistical rnetilis that are based upon

hypothetical demographic in els. It is possible that, in a given set of
circumstances a plaintiff coull, show a statistically .significant causal linkage'

between. past segregative act and current observed segregation; it is also

possible that a defendant se ool board could present statistically probative

`evidence rebutting that dausaliinference. Much more likely, hoWever, is that the

results of statistical analysis will be inconclusive.' By the nature, of statistical

methodologies, it is very likely that no hypothesis can either be proven of
44._

disproven.
,

Given that reality, the ultimate question is on which party should the risk

of non-persuasion lie. ,U-one reasonably assilmes that ina typical 'case statistical

evidence will be inconclusive, the problem again becomes one's vision-of what

the world would look like in the absence of officially fostered. segregation.

Placing the risk of non-perstasion on the school, board is, in essence, a stateMent

that in a governmentally_ neutral 'world people would_.voluntariiy wind up
,integrated. Placing the risk of non-persuasion on plaintiffs, under the

circumstances, is - in essence an affirmation that there would likely be
:41

considerable voluntary segregation in the absence of impermissibly segregative
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official Conduct. In the real world of statistical uncertainty, it seems that one

et.

vision or the other of what a governmentally neutral world would look like must

underlie theormulation of substantive doctrine. This funcKnental difference in.

world View 'separattes the "idealist" from the itreillist" camps on the Supreme

Court in school desegregation matters.

The second major context in which the causality issue arises involves the

scope of the remedial decree in a Brown II type cast. The unarticulated
,

a.ssumption.in Green and Swann was that ours would be an integrated society

absent_..\ governmentally-fostered segregation. The emphasis on the

"effectiveness" of a desegregation decree required a focus on racial ratios,
I A

presumably in an attempt to restore an assumed'status of the Krties prior to Ahe

41,

_14

tr. effect of -official acts of segregation. 5 Thee Court's decision in Pasadena City

Board of Education v. Spangler (1976) made it clear that once a unitary system ,

had been achieved, there is`lio continuing constitutional obligation to proniote 4........

integration. The 1974 Detroit case, Milliken v. Bradley (Milliken I), made it
. i

clear that the Keyes presumptions were inapplicable where more then4 single
, . .
school district was involved. The subsequent Daiton case suggested, ho*ever, a

fundamental rethinking of the assumptions underlying Green.

In Dayton Board of ducation v. Brinkman (Dayton I), the Suprenie Cowl

held that a finding of three relatively-isolated discriminatory acts could not, as

. "cumulative 'violations," suffice to justify a comprehensive, systemwide
. .

desegregation decree. In remanding, the Court held that in formulating a decree

a tr ial cokrt. must "tailor 'thg, scope of the remedy' to fit 'the nature and extent

t 0

of the constitutional violation"' (p. 420). Assuming a proper- finding of

intentional discrimination; a court

20
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must determine how, much incremental,segregative effect
theie violations:had on the racial "dittributibn 'of the
Dayton school population as presently Constituted, when
that distribution is compared to what it would have been .' , in t fibs of such constitutional, violations. The-
i s edy must be designed to redress thatdifference, and
only if. there kits been a systemwide imppct may there be
a systemwide remedy. (p. 420)

The standard in Dayton -1 lippegused, to undermine the ."pro-integration

assumption" approach of Green and even; Keyes. It Seemed to require that a

district court make a factual determination bf what, the school system would
:

look like it government had. acted neutrally. Comparing the actual with what

might have been, the court would be authorized only to order a rem that

achieved as projeCted level of, inte ration rattier than .some awl ed level.

(typically a range , determined by the community's proportionate racial.

composition). 01early, Dayton I imposed .4,:,greater burden on plaintiffs and
-

courts 'to identify and prove what the actual racial .composition within the school'
..,

system would be in a nondiscriminatory society. It Authorized a remedy only up
.... . . ,

, to the, extent tb which official segregation changed the resulting racial situation.

The Couit in Dayton I recognized the",,"difficuit task" it, was imposing on

trial judges and plaintiffs, .but there was an increased concern that the federal

courts "restructure the operation" f school systeths only to the extent that'a

constitutional ,violation had, demonstrably altered the.,course of racial dada's-

*Urns; , 4
. .

.

Dayton I appeared to respond to a growing,slceptfeism among so ices
,

as to the validity of the "pro-integration" assumptions .pf Green an Swann.
.

There ne ere

-1 would be as much integration as the Green moderintimated. Justice Rehnquist's

opinion in Dayton I appeared to draw heavily from a condurrenoe Austfti

21
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. . -.
Independent School District United' States (1976), in which Justice Powell,

_

.. . Nargued:
p

The principal cause of racial And ethbiqLimbalimce, in
urban public schools across the countryNorth and South-\' -is the imbalance in residential patterns. . . . Far
example, discrimination irr housingwhether public or
private cannot be attributed to school , authorities.
Economic presslires and voluntary, preferences are the

0-primary determinants of residential patterns. Large-
scale busing is riermissible only ,where.. the 'evidence,
supports a finding that the:eitent.otintegration sought to .
be achieved by,busing.would haire existed had, the School'
authorities fulfilled their tonatitutiong otligations in ti're
past. (pp. 994-995) t

6

In short, Dayton I could be interpreted as telling trial courts to assume an
, .

agnostic position abolit what a racially 'neutral 'World Would look like, That `it is

the plaintiff's responsibility to show what degree of -integration would have
# r ; 3

occurred absent illegal government conduct and a ceict's responsibility to order

a remedy that would achieve only that inCremental degree of integration.
. - .

, The causality rules implicitly underlying Keyes and ostensibly . modified in- ..". .,. , . 4Dayton r were addressed again in'Columbss-Board of-Education v. Penick (1979)...
E, s . .

The Court in Columbus rejected the argument Shat DaytonI had
- .

_ implicitly, overruled or limited those p,ortion.S. of Keyes
and Swann approving; in cerlaiii circqmstancest inferences - .

-.. of general, systemwide purpose and curre4t, systemwide
; impact 'from' evidence .of discriminatory purpose that. has "--

resulted in' substantial current-segregation,_ and approving ---.....-a systemwide remedy absent ashowirxg, by the defendant
of what part of the current imbalance'rasinot caused 6y
the constitutional breach. (p. 458 at note 7)Instea the Court aPplied the Keyes presumptions and analysis to justify0I , . .. t :;-systemwide relief on tile basis of a finding of de -lire ' segregation in a

5,- o - 4 .
absen s mien .con rary pr y the Board"substantial--p ,.

..." gyp. 458). Thus, Columb re-established the validity of the Keyes approach ,,
; for determining the apprO'priateness of. a systemwide desegregatioh decree,

...4 t

limitingihe contrary stgesrof Dayton I. . r , .-..

. 2 .. .
4.A
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In Dayton Board of Education v..BOnkman (Dayton II), the Court dealt
4

directly with the other major causality istiewrwhether remote constitutional
.

thviolationscamser,ve..as-a_basis-of-currenrelief-in e-absence-of-a-showing' that

past discrimination has an ongoi, current impact. On remand from Dayton I,

the trial court dismissed, the, Complaint on the 'ground that "plaintiffs had failed

to prove. that acts of Intentional segregation over 20 years ola'had any current

'incremental segregative effects" (p.-532). The Sixth Circuit reversed on the
grVund that 1 .

. at the/6e of,Brown, the Dayton Board was operating a
dual school system, that was constitutionally re 'aired

. to disestablish that system and 'its" effects, that it had
. failed to discharge this duty, and that the consequepces of . 4/

.,. the dual system, ,. together. with the intentionally
segregative impact of various' practices since 1954, were
of systemwide import and an appropriate basis for a
systelnwide remedy. (p. 534)

...... .,

In- deciding. Dayton II, the Supreme Court rejected ,the contention that
-

.

payton.I required a plaintiff "to prove with respect to each individual act of

discrimination precisely what effect it has had on current pattererts OT

segregationt (p. 54 ). Rather, it -was sufficient that plaintiffs demonstrated a

systemwide substantive iolation, prior to 1954, using a Reyes -style presumption

analysis. Subsequent to 1954, the bard did got fulfill its affirmative duty to

desegregate, the measure of which is "effectiveness, not tbe purpose, of the

actions in decreasing or,increasing the segregation caused by the dual system" (p.

538) Since the board had an "unsatisfied duty to liquideeta dual system," the

C ourt permitted an infeleuce that the cc,r4t observed systemwide segregation

could fairly be traced back to the "purposefully dual system of the 1950's .. :" (p.

541).
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The analysis in Dayton ll reflects a considerable retreat from that in
Dayton I and a return to the expansive causality notions of Keyes; Swann, and

Green. The Court assumed that a ere -1954 substantive violation, unremedied by
affirmative action of the Green /Swann standard, is the cause of current observed
segregation, absent rebuttal evidence. Dayton II, suggests that even a remote
constitutional violation, when unremedied by affirmative actsf may be presumed

tort e the 'cause of current bserved segregation. Again, the assumption is
consistent with Green, )wann, and Keyes and reinforces a theory that private

choice, unfettered by gov,ernmental interference, will generate `a racially
..,integrated school system: Unless defendants can refute the causal inference, or- lig . ....

.. ,
.1.! haveachieved a unitary system for. a "Pasadena moment," the Court now seems

,.1,. \ .

..

willing to attribute existing segregation to remote official discriminatory acts,' 4 .
even withbut affirmative proof of a causal nexus. The tougher causality: i . ,standard, first articulated by Justice Powell in' Austin Independent "School

District v. United States and late!' for the'Coupt by Justice-Rehnquist of Dayton

Ij seems.to have been rejected in ColuMbus and,Dayton II. As creault;111 the
*area of primary, and,secondin edudation, the Supreme Court appears to have. 40--.._

.

s

xr

adopted an assumption. that a racially integrated society would exist absent

discriminatory governmental action. roof of even remote purposeful official
4

discrimination will suffice as .a predica e for overturning currently segregated
\,

systems, and evid nce pf impermissible dis rimination in a substantir portion of
a district will alio an inference of .tovernmentallY-Imposed segregation in an

. entire system.
.

- Havin concluded this discussion of the evolution of desegregation doctrine

in the_ area of primary and secondary educatin, we 'cap turn, now to the
application of ttraibroad principles to.the contelt of higher education. In this

a

4

lac



regard, we will first focus on the development of equal protection doctrinesin the
field of higher education and then tarn to an analysis of the federal goverment's
role - in assuring equality of educational opportunity Oiler Title VI and,- more
abstractly, under new program authorizatidns.

.

Desegregation in Postsecondary Educations The Equal Protection Cases
.", . .While ithe case-law with respect to desegregation of public primary and.,

. -, . .
. isecondary schools is rather well developed, case-law with .respect to

desegregation of postsecondary eduCation is rather sparse.

Interestingly, thedesegrega tion cases that led to the landmark Brown
decisions were 'fought out in a higher eduCation context. During the reign of
"separate-but-equal," the Court sought to guarantee that JA a state chose to
separate the races in its educational 'system, it must provide equal educational
pportun ities for both rakes. In Missouri, ex_rel. Gaines, v. Canitda (1938), theFa

Court held invalid a state plan for providing blacks scholarship assistance to
attend , out-of-state schools. Since MissOuti provided White students an .

opportunity to attend a state- operated law school, it had a .duty to provide
gaaspiring law Students an equal facility within the State of Missouri. Public. -

hincing of a legal education for 'black Missourians in neighboring states did not
satisfy ,Missouri's constitutional responsibility under the "separate -butequal"
doctrine. Missouri had to 'either 'open a law school fm' blacks of comparable
quality to the one for whites, or else it must allow blacks to enroll at theo

previously all -white law school. Consequently, as early as 1938, the Supreme
Coprt ruled that at a minimum access to the segregated system of higher
education was constitutionally riluired, even under "separate-bdt-equal," where
no comparable higher education programs for blacks were offered by. a state.
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The response of some states to the Gaines ruling was begrudging at best;

For example, to avoid having to admit blacks to the University, of Texas Law

School, the State of Texas _sought to satisfy its. obligation' under ,Gaines by

establishing an alternative law school for blacks staffed by part-time faculty

largely drawn from the University of Texas Law School. The physital facilities

" were, clearly inferior and the faculty `only part-time. In Sweatt v. Painter -(1950),
-

tbe.cOurt observed that anyone with a choice would clearly attend the University

of Texas, not the alternative black law school. Perhaps most significantly, in
. 40-

holding the black facility urfiqual, the 915urt observed that intangibles derived
a

from at ding an integrated law school were importantblack lawyers had to
e

deal ith white jurors and work with w te attorneys. .In the legal profession)

Tonal contacts were important both in obtaining and serving clients. A
0

black whose legal education occurred in a racially isolated environment could not

begin practice on an equal fOting with whites, Although the Court did noDsay
. ,

Oil
as much, the decision. in the, University of Tema Law S'appol case made it

virtually- impossible for a State to satisfy the "separate-but-equarandate, at

least in a law school context.

A companion to the Sweatt case involved a black graduate student who had

been admitted to an all-white university in order to comply with Gaines. The

State, in McLaFfn v. Oklahoma (1950), admitted.a black student to

university; but only on a segregated basis; in practice that meant that be ate, -
i

lunch alone, studied at a separate.tablin the library, and sat .alope IP.

-.4.- -. t

many ways the McLaurin case is the niost poignant reminder of the stigma and, ----
, . -

humiliation imposied on blacks, by the system of segregation and the :_.
.. -

extraordinary pettiness of those who sought to maintain the form of a-segregated

society even when the substance was collapaing:° evetheless, if one--can

a
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_ distance oneself from the pathos of the individual situation in Mc Laurin, and iii
one looks at the facts assuming the validity of separate- but - equal," the analyst

can hardly find-a situation more nearly.nequal" in terms of tangibles. The black

student sat in the same classes, heard the same lectures, had access to the same.
professors and library resources, ate the same food, and even could interact with

his fellow students outside of class (other than in the lunchroom). Nonetheless,

the Court uhanimously held the Oklahoma plan unconstitutional in violation of

the separate-but-equal doctrine. The Court placed such overriding emphasis on

intangibles that, at least in the field of higher edication, a state would, find it 4"

virtually impossible to justify either a separate-but-equal facilities approach or a

scheme of racial separation within a tingle institution.

The developments fro m Gaines to Sweatt and Mc Laurin demonstrated the

bankruptcy of the separate-but-equal doctrine in higher education and set the

stagei-for,Brown, in which thrCourt repudiated the doctrine in the context of

public education. Although the Court contemplated a period' of transition in

desegregating public 'primary and secondary schools (Brown H), in Florida ex rel.
, .

_ HaAins v. Board of Control (195é) it rejected any delay in implementing the .

nondiscriminationrule of Brown in institutions of higher education. Since 1938

some degree of desegregation in postsecondary education had been taking place

Its states began to meet their responsibilities under Gaines. No period of

'transition was therefore necessary.

The decisions in Gaines, Sweatt, McLaurin, and Hawkins demonstrate that

the Constitution mandates equality of educational opportunity in institutions of

higher ,education, however that concept may be substantively defined at any

given- time. The unanswered, question, in ,light of the abOve cases, is what

judicial duty exists to remedy, the effects of previous years of 'de Are

2 7
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segregation.. The problem is complicated by the special role of historically black

institutions, the noncompulsory nature of postsecondary education, the different
O

types of postsecondary institutions and the different constituencies they serve.

The courts that have faced these Issues have concluded that some form of

Green's affirmative duty applies to postsecondary ed cation, but they are not in

agreement about how far to push the Green = iveness to actual integration

as measured by the impact of remedial measures on racial ratios. To 'some

extent it seems that the more closely parallel the° involved gyi?em of

postsecondary edutaticin is to primary and secondary education the more 'Closely

the Court will fbllow the affirmative duty model Bet forth in Green. Compare

Lee v. Macon County Board of Education (1970, 1971) (involving trade schools in

junior colleges) with Alabama State Teachers Association (ASTA) v. Alabama

Public School and College Authority (1968, 1969) (involving 4-year,. degree -

granting extension of Auburn University).

A.

The postsecondary education desegregation eases that have come before

the courts have arisen generally in southern states, which previously. maintained

segregated systems of education by law.. The three most prominent cases all

involved similar factual situationsthe proposed construction or expansion of an

taentifiably white institution within the geographical zone of competition of an

existing predominantly black institution.

In all three cases the courts found that dual systems !had not been fully

dismantled, and agreed that state-mandated segregation imposed an affkmative

duty on the court to dismantle the segregated system. With respect to the scope

of tKat duty, however, the courts were not in full accord.

28
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In Alabama State Teachers Association v. Alabama Public School and

College Authority (ASTA), the court was "reluctant . . . to go much beyond

preventing discriminatory admissions" on the ground that "the scope of the duty

should (not) be extended as far in higher _education as it has been in the
elementary and secondary public school area" (1968, p. 78/). Noting that

postsecondary education is "neither free nor compulsory'," Judge Frank M.

Johnson, Jr., observed that institutions ohigher education are much less
:fungible than primary and secondary selidols. Freedom of choie:e "has a long

tradition- and helps, to perform an important function, viz., fitting the right

school to the right student" (p. 790). Suckehoice is important because of a "full

range odiversitY in goals, facilities, equipment, course offerings, teacher

training and salaries, and living arrangements" in postsecondary institutions (p.
AP

788). On the assumption that the proposed new campus fInkuburn University

would, be operated in a racially neutral manner, the court declined to require

that the state act so as to maximize integration, even though Green would

mindate such a remedy in primary and "secrdary education. In the field of

higher education, ASTA held that arr adequate remedy for past segregation was

nondisdriminatory action with respect to admissions and faculty and staff hiring.

NO'injunction against construction of the Auburn-campus was granted and, a

fortiori, no statewide desegregation action was required.

. In Norris v. State Council of Higher Ediliation' (1971), a Virginia case, the

Couri declined to follow ASTA..` it rejected the view that a state satisfied its

duty to desegregate by adopting "(g)ood faithadmission and employment p6licies

administered without regard to race, cou2led with freedom of choice ." (p.

1372). Instead, it: held that Green applied to postsecondary institutions: "The-

means of ,eliminating discrimination in public schools necessarily differ trbm its

. )29
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elimination in colleges, but the states duty is as exacting" (p. 1473). Since a

racially identifiable system of higher education persisted in Virginia despite open

admissions, and since the expansion of a predominantly white 2-year school into

a 4-year institution would reduce the prospects of attracting white students to
an existing predominantly black institution, the Court enjoined the expansion.

At the san1 time it refused to order a merger of the black an whiteinstitutions

and, on procedural grounds, denied plaintiffs' request that a statewide
desegregation plan, for "all state colleges and universities" be ntandated.

4The most extensive relief granted in a higher edubation desegregation casea

igas ordered in the Tennessee case. In Sanders v. Ellington (1968), plaintiffs

sought to prevent the University of Tennessee from constructing anew facility
4 5,4

in,

gashimile. The United States, as intervenor, al§O asked that the State be
ordered to "present a plan calculated to produce meaningful desegregation Of the

'public universities of Tennessee" (p.' 939). Although there was no finding, of

recent segregative acton, the court found the existing dual system to be "the

result of mistakes and'inequities in the past" (p. 940). Accordingly, it ordered

the State to develop a statewide plan for desegreglitionjoith 'particular

attention to Tennessee A & I State University (TSU)," so that the dual system

would be dismantled (p. 942): At the same time, however, the court refused to

enjoin construction of the University of Tennessee's Nashville Center because of

its exclusive emphasis on- providing "educational opportunity for employed

persons of all races' who,must- seek their education at night" (p. 941). Inz short,

4he court. in Sanders found no 'intent on\the .part of the University of Tennessee

to turn its Nashville campus into a degree-granting day institution that would be

directly competitive with' the- preddminantly black TSU.. On that basis; they

court did not find "that the proposed construction and .operition of the

30
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University ortennessee "Nashville Center will necessarily perpetuate a dual

system of higher education"lp. 941).

The Sanders &hut explicitly declined to rely on ASTA.. It seemed clear
2'`

that. Judge Gkay world accept an open-door admissions policy if that did not

effectively dismantle- tie dual system. There must be "genuine progress toward

desegregation" or at leSst a "genuine prospect of progress" (p. 942). The

apparent. absence of direct competitiieness between TSU's daytime program and

UTN's evening program seemed to be a cornerstone of Judge Gray's decision.

Unlike the direct competition. in Norris, there seemed, to be a distinct adult

constituency to which UTN would appeal.

Four years after Sandershen TSU remained racially identifiable; Judge

Gray noted:in Geier v. Dunn:

(On cases involving higher 'education, an open door policy,
'qoupled with good faith recruiting efforts (as well,
perhaps, as a provision -of remedial education for the
'educationally under-priviledge), is sufficient as a basic
requirement . . . . But this "basic requirementris not
enough in .those situations where it clearly fails to
accomplish the ends sought . . .,.(W)hen the basic (and
preferred) approach of an open door policy fails to be
effective, the interest of the State in completely setting
its own educational policy must give way to the interests
of the public and the dictates-of the Constitution. (1972,
p. 580)

He ordered that a "white presence" be established at TSU
1*

and ordered that

further planning for desegregation take place (p. 581).

In 1977, with TSU still racially identifiible and with expert testimony

suggesting that white adults attending evening classes were the best hope for

integrating a predominantly black institution, Judge Gray ordered in Geier v.

Blanton (1977) the merger of UTN, the predominantly white 'institution, with

.TSU, the predominantly black institution, because previous remedier,had been

4
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-Ineffective. With respect to other traditionally white State institutions,

however, Judge Gray concluded that -progress towards desegregation; based

largely on open admissions and goon faith recruitment, was satisfactory. Both

facets of Judge Gray's 1977 opinion were upheld'on appea1.9

. The courts dealing with desegregation in postsecondary/education have

confronted the problem in states that formerly segregatedeby law. Under

declaims suchits Swann, ,Dayton II, and Keyes, it is quite proper for courts to

remedy existing-segregittkon in systems in whith statutorily imposed segregation

has not been dismantled. In effectuating a remedy, the courts have altplied "the
1 >

Green requiremeht of aq affirmative duty . . . to public higher education..

.Geier v.. University of Tehnessee (1979), (p. 145). While the court in ASTA

required only a policy of open admissions and good faith recruitment, the"Sixth

Circuit in the TSU litigation held that "(w)here an open admissions policy neither

produces thequired result of deiegregation nor promises realistically to do so,

something further is required" (p. 1067). That is, the Green effectiveness
'

approach controls, although the "means of eliminating segregation . . . d ffer" in .

the higher glucation context (p. 1065).

In each of the *above cases, it 'appears that the courts had less difficulty in

encouraging the slates to develop plans to ,integrate previously all-white

institutions. The major problem in all cases was sustained. segregation of

traditionally black institutions. In ASTA, the plaintiffs contended'that opening a
I

new campus of Auburn, an identifiably %4fite school, would perpetuate the dual

4 system. ,The court rejected expknsion of Alabama State as an alternatiVe on the

ground that it was qt least as identifiably 'black' as Auburn is identifiably

'white'. In terms of eliminating the dual school system, one label is no more

prefe(able than the other". (p. 789); in ASTA,\ plaintiffs objected to the

32.
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proposed establishment of a 4 -year, campiis of Auburn in Montgomery on the
ground of dompetition 'with the 'existing .black 4-year school of Alabama State.

:In the Court's view, the integrated status of Auburn was sufficient to Justin? its
constrtactioni if a preexisting racial identity were to preclude growth, no
Institution could expand.

)'

in ASTA. is the expectation that the new institution would be
Implicit

neither blatk nor white but "just, a school" aid that it had as good a chance to
improve desegregation as expansion' of a Previously black institution. Lacking
from the calculus in ASTA is concern for the ielfare of traditionally black
institutions as vehicles for promoting desegregation. For the court in ASTA, if a
previously identifiable white institution would more easily attract blacks than a
previously black institution would attract whites, then there was no objection to

,desegregating at the expense of traditionally black institutions.

In Norris the court took a different approach. In enjoining expansion of an
idelifiably white. 2-year school into a 4 -year- school, the court feared overlap
with an existing black institution (Virginia state); ft found that expansion of the
white- institution would impede integration of Virginia State. Similarly, in the.-

TSU litigation, integration of a previously black institution assumed great
-

significance. J dge ra ordered a "white presence," initially proposing that
certain programs el ttract whites- be assigned exclusively to TSU.
Eventually, the "white presence" at TSU was achieved by merging the
predominantly. white UTN intO.TSU.

COnsequently, there is precedent to justify a concern with ma l'iltitining the

viability of blick institutions by promoting -heir integration. In that. way, these
institutions are not placed out of the m instream of the state's higher education
systemkrather, their blick heritage is maintained, blit on & more integrated..

4
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basis. Whether, absent merger as in Geier, such a strategy can be successful

only time an tell. Where, as in Geier, merger is effectuated, there is a serious

possibility that, over time, the continued black identity of these institutions

could I% imperiled. NeVertheless, the Virginia and Tennessee cases can be read

to support an end to duplicative, competitive programs between predominantly

white and predominantly black schoolswhether by pre-emptive injunction,' by

merger, or some less drastic remedy such as exclusive allocation of programs.

. B.

In a non-southern, state, plaintiffs in higher education desegregation bases
v

must make an initial showing of liability before being entitled to a remedy.

Under doctrine established in cases such as Washington v. Davis (1976) and

Keyes, it, is incumbent on a challenger to prove that governmental action was

intentionallly segregative in the sense that government officials must be shown

to hive "selected or reaffirmed a particular course of action at least in part

'because of not merely tin spite of,' its adverse effects.ion an identifiable group"
.

(Personnel Administrator v. Feeney (1979, p. 3019). Observed segregation,

without proof ot purposeful official action, is not unconstitutional.

Once purposeful official segregation can be deinonstrated, the yestion

becOmes how broad the relief will be ThEkissue is how tlfe Court, in a higher

education. cohtext, :would 'treat the 'twin presumptions of effect .and, intent,

announced in Keyes. In the 'Detro desegregation case, Milliken I, the Court

declined to apply either presumption where inter-district relief was sought. 'With

respect to the rediproeal effect prestinption, the Court implicitly held that
Ate#^

suburban school districts were separate, identifiable, and unrelated to the

Detroit district. Weis detual proof was demonstrated by plaintiffs that the
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segregative actsin Detroit had effects in suburban areas. .Withrrespeet to the

transfer of intent presumption, the Court declined to infer intent to discriminate

on the part of sublarban boards from proof of purposeful segregation in Detroit.

How the Court would handle the scope of the remedy problein'in a higher

education co text is conjeCtUral. The following is a hypothetibal 'iyte of

problem that could arise. A postsecondary institution in Los Angeles becomes

predominantly blaC4. Evidenoelhors that the appropriate statewide governing
. cn "

board is concerned with the racial identity,of that school and votes to construct-

a near institution in a predominantly white area of the county, explicitly designed

and expected to attract white stlidenti. At the same time, it is observed that

many of the postsecondary schools under the jurisdiction of this board (e.g., in

San Francisco, San Diego, etc.) are racially identifiable. However, no evidence
e

of racial motivation exists with regard to any institution except thole in Los

Angela's. T ; issue is whether, upon a finding.of racial discrimination in the Los
41

Angeles area, a presumption would arise that the board acted discriminatorily 'so

as to create the observed segregation elsewhere.
1-*

--The illiken decison suggests a 'restrictive tiapplication :of the Keyesftt.
reciprOcal e fects presumption to a single district. If the effects of segregative

is jn pet oit are not presumed to penetrate into the suburbs, as*.Milliken holds,

.it seems unlikely that the segregative effects from one area Would presumed to."
infect other portions of the state. The burden most, likely would rest on a

plaintiff to,show the likely scope of impact of a set of official segregative acts.

The remedy- would then apply to undo the demonstrated effects of the.

unconstitutional conduct.

With aspect to' the Keyes transfer=d-intent presumption, there is an

argument that the transfer of intent is proper because asingle statewidebody is

35
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. ..
involved. Milliken is distinguishable because it was implausible to transfer the

improper "hitent of the Detroit school board to suburban school officials. On the

other handl.a court could Cosnchide that sisch a borrowing from Keyes would be

inappropriate a non-south higher education desegregationease. In a

primary or secondary' education contelkthere are significant risks of covert4..

segregative acts that can escape detedlien by plaintiffs whO, in essence, must

find d smoking pistol. Since plaintiffs mist prove purposeful discrimination, the

Court in Keyes felt justified in reversing the burden of proof where :plaintiffs

could demonstrate racially motivated official conduct in a significant portion of
.4?
the district. Covert conduct,' such as gerrymandering attendance zones,

manipulatjng feeder patterns, sizing or siting new schools, is arguably less likely
S

to occur and more `'difficult to

decisions in higher education

hide in a postsecondary, setting. Moreover, such

ale fewer .and farther between, suggesting. a much .

fuzzier relationship between activities in different parts of a state. Of course,

if such a pattern of racist ,conduct can be established
b

a plaintiff,..then relief
... .

,

would follow. gut, the burden of going* forward with suchevidence and the risk
. . .

.
of nor persuasion Might well be placed- on the ,complainenty If the Keyes

.

transfer -of- intent presumption were not\aRplied in the higher education context,. .

-a hypothetical p),aintiff who only, proved 7SeiC egative Inteht in the Los .Angeles
.

area would not be entitled to syitemwide relief, but only a desegregation remedy

lb the Los Angeles area. ... I7

The Federal Role in the Desegregation of Postsecondary Education: Title VI

Section 601 of Title VI of the 1964 Civil Rights Act.appliegloany pr6gram

receiving federal financial assistance that discriminates on .the basis of race,

colorysir national origin:
oo

36
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No 'person in the United States shall, 'on- the grbund of
race, color or national origin, be excluded from
participation,in, be denied the benefits of, or be subjected
to discrimination under any program or activity receliing
federel fiiiancial assiitance. (42 U.S.C. Section 2000)

The D ovisionS of Title NI are a., major tool available for the federal

enforcement Df the principle of racial equality' in both public and private

educational inst utions.. Whereas the constitutional provisions otthe Fourteenth

Amendment only apply to public institutions that is where state action exists

the non-discrimina ion provisions of Title VI are applicable to all recipients of

federtfunds, thereby 'neluding both public and private institutions.

At the outset, se eral important limitations of Title VI must be noted.
. .

mportant, the provisions do not apply to employmentFirst; and perhaps most

practices. (42 U.S.C: Section 2000d-3). Presumably, all emplOient
discrimination claims unde '.the Act are to be litigated- under Title VII. The

.1
federal fund cut-off remedy

eel.
unavailable to combat employment discrimination

41,

under the Civil Rights Act, = though it may be possible under Executive Order

11,246.12

Second, if a 1'001 se ool district is in compliance with' a court

desegregation orderOhe statut mandates that the district "shall be deemed to

be (in) compliance" with Title I. (42 U.S.C. Section 2000d-1). This proyision

suggests that the federal go ernment. cannot require, 'under Title VI, a
benefidiary Of federal funding

obligations. `,

Third; the funecut-off s

restricting the termination

dompliance.13 In its regulatio

broader application of the f

t go beyond complianie with its constitutional

ol

ction of Title VI contains a pippoint provision,

bier; to specific programs' 'guilty of non-

the Department of Education (DEd) has sought

nd cut-off authority, placing the burden on

37
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N. not appV to an entire institution (Federal Regulations, 45 C.F.R., Section

80.4(dX22). Whether DEdis' expansive reading of Title VI comports with the

statute apparently has not been definitively resolved. 4

'32

recipients to demonstrate to DEd's satisfaction thatt the cut-off *vision should

Title VI and the Equal Protection Clause of the Fourteenth Amendment ,

One of the major ,unresolved issues of Civil rights law is whether the non-

discrimination provisions of eetiorp- 601 incorporate the same standards as the

equal protection clause of the Fourteenth Amendment. Compare Lora v. Board

of Education (1980;K °250) and Castaneda v. Pickard (1981) with Guadalupe

Organization, Inc., v. Tempe Elementary School Dist. No. 13 (1978; p.'1029, note

6). The issue arose in Regents of the'University of California v/Bakke (1978),

which dealt with the affirmative action.admissiont program at the University of

-e'alifornia-Davis Medical School. Four justicesStevens, Burger, Rehnquist, and

Stewartconcluded that Section 601 adopted a strictly color blind approach to

barring discrimination. They declined to limit Title VI ts; situations in which a

racial stigma is imposed. Implicitly, these four justiceS refused. to hold that

Title VI and the equal protection clause were identical in all cireumstances.

Since Title VI adopted a color blind standard, it was stricter than the equal

protection claiise in the context of an affirmative action program. beyond that

conclusion, there remained some ambiguity as to the position of the Stevens

group with respect 'to the application of Title VI in the context of affirmative

action. and wider challenges to reverse discrimination under the Fourteenth

Amendment.

Justice Brennan, joined. by Justices Marshall,. White, and Blackmun,

concluded that Title VI adopted the equal protection standard, including the:

3,3
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evolution of interpretation- of that constitutional norm. In his concurrence,

Justice Powell agreed with the Brennan group that title VI- adopted the
constitutional standard. Consesuently, in Bakke, a majority of five justices

adopted the view that Title VI and the Constitution were co-extensive. In Board

of Education v. Harris (1979), which' upheld HEW regulations for the

implementation of the Emergency School Aid Act (ESAA), the majority

suggested that -Title VI was co-extensive with constitutional standards. Justices

Powell and Rehnquist, who joined Justice Stewart in dissent; indicated that they

accepted tits view.

The reason that the relationship between Title VI and Elequal protection

clause is important is thrit ,adoption of the constitutional test would mean that a

*lading of purposeful discrimination might be ° required before the federal

government could invoke its authority to cut off fluids.. In a recent
comprehensive discussion of this issl, Judge Sofaer of the Southern pistrict of

New York concluded in Bryan y. Koch (1980) that Bakke and Harris "stronglyamil ..
vindicated that . a Majority of the Justices would hold that 'the standard of

discrimination in Title VI is the same standard the Court establishes lor

discrimination under the Fifth and Fourteenth Amendments." "r

In Ha, the Court upheld the disporportionate racial 'effect or impact

. standard used by HEW in implementing ESAA. (The dissent would have iequfred

a showing of discriminatory purpose.) . In Bryan, involving New York City's

threatened shut-down of a hospital-in Harlem, HEW maintained that the test of

invalidity under Section 601 of, Title VI was also racially disproportionate impact,'

a position that Judge Sofaer rejected. HEW's implementing regulations under
,

0Title VI include at least two provisions that focus on racial impact rather than on

dtscriminatory purpose. If Judge Sofaer is correct, as the second and fifth

39
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have now held, these provisions could be improper regulations in t,'

conflict with the terms of the statute. See Guardians, Ass'n Service

Comm'n (1980); Castaneda v. Pickard (1981).,

(1) 41.

Although Section 601 of the statute certainly is susceptible to The reading

that a majority Of the Supidme Court apparently gives to it, and the reference in,
_Title VI:to compliance with court desegregation orders reinforces. this reading,

the conclusipp contradicts other language in the statute and an earlier Title VI

case that .sustained a disproportionate impact analysis under Title VI (Lau'v.

Nichols, 1974). 0

'Section 2000d-6(a) of Title VI state's that federal - policy guideliries under
,

Title VI should deal uniformly with conditions of racial segregation "whether de

jure or de facto . )Iwhateves the origin or ,cause of such segregation."

Similarly'', Section 703(b) of ESAA reiterates that provision. On their face, tho'se

provisions certainly suggest that Title VI addresses the problem of de facto as

,well as de tal segregation. That would indicate that federal guidelines focusing

on racially disproportionate impact would validly be related., to an objective of

Title VI. Under those circums ncesdno finding of discriminatory intent would
S

be necessary.

. However, Section 2000d-6(b) defines uniformity s that all de factd'and all

de tjim segregation wherever-1'61nd must be treated alike. This section Was
410,

apparently left Intact by the subsequent enactment of Section ;703(b) of ESAA

(see Board of. Education v,. Harris, 1979, p. 372, note 10). Consequently, it would

seem that Title VI requires parity- among regions as to each separate type .of\
segregation. 'secifon 2000d -6(b) could therefore be read as,effectively nullifying

, k .40
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the linkage of de titre and de- facto Segregation in Section 2000d-6(a). Inmimiluo.mo

essence, de facto segregation under Sectioft 2000d-6(b) would be uniformly

ignored by Title VI. If the statute deals only with purposeful discrimination, then

its terms would not cover de facto segregation and, as, a result, die facto

segregation, wherever found, would be treated uniformly by the._statuteby

being unaffected..
.

It would seem that both the majority and dissenting opinions in Harris

(1979) implicitly accept that somewhat strained line- of argument, although the
. 1 . .

dissent queitioned whether Section 703(b) of ESAA was intended to leave intact. .
I '

Sectidn 2000d-6(b) of Title VI. If, however, the majorityrs view on that issue

were valid, the
i

dissenters ,seemed prepared to accept the majority's

. . ,
-...,.. .

.k
, -

interpretation of the relationsIlip of Sections 2000d-6(a) & (b) of Title VI. Thus,

while ES'AA applied to defactd segregation and justified adoption of a racially

disproportionate impact standard, Title VI applied only to demure segregation,

necessitating a finding of discriminatory intent. .?

.

In Lau °v. Nichols (1974), the Court held invalid under Title VI the failure of
.4.

the San franciseo school system to provide English language instruction to

approximately'1,8011 non-English speaking studepts of 'Chinese .ancestry: The

Court concluded that the Chineie stude0 were denied a janingful
opportunity to participate" in public educational programs in Vilatio of Section

.10$ of Title VI .(p. 568). Although the precise mode of analysis is somewhat' obscure, it seems that the Court held tinder Section 601 that "(d)iserimination is

barred which has that effect even thOughno purposeful deOgn is present (p.

568Y The Court supported its conclusion by reference to HEW's implementing

0,
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regulation, which bars recipients of federal fsh-CI froni administering their

programs so that there is a discriminatory effect on participants.

(a)

It is conceivable that the reasoning of Lau has been undermined by the

subsequent decisions' in Bakke and Harris. This is essentially the view adopted by

Judge Sofaer in Bryan v. Koch and subsequently by the second and fifth circuits.

Several legal Commentators have also taken this view. 14 In Harris, , Justice

Stewart, joined by Justices Powell and Rehnquist, concluded that after Bakke

"Title VI prohibits only purposeful discrimination," (p. 379), a position that
.

Justice Blackmun for the majority apparently accepted (p. 372, note 10).

Finally, in' Bakke itself the Brennan Four noted the shakiness of the reasoning in_

Lau:1101 #

We recognize tbat Lau; especially when read in light of
our subsequent deciia in Washington v. Davis, 426 U.S.
229 (1976), which rejected the general proposition that
governmental action is unconstitutional solely because it
has a racially disproportionate impact, may be read as
being predicated upon the -view that, at least under some
circumstances, Title VI,*oscribes conduet qphich might
not be prohibited by the Constitution. Since we are now
of the opinion . . . the Title VI's standard, applicable
alike to public and private recipients of federal funds, is
no broader thari the Constitution's, we have serious doubts
concerning the correctness of what 4appears to be the
premise of that decision. (p.'352) :e.

.1n,,light of the rulingi in Bakke and Harr is,.therefore, one view, is that the effects

standard of Lau is overruled.

Another poSsitility is that Lati could be re-cast along thilines suggested by

Justice Stewart's concurrence. For Justice Stewart, theNasue in Lau was the

42..
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validity"Of HEW's regulations promulgated under Section 102 of Title W. Justice

Stewart, joined by Justice Blacinnun and Chief Justice Burger, noted the absence

of any claim of intentional discrimination' on the part of the school officials,

"only that they have failed to act in the face of changing social andlingaistic

patterns" (pp. 569-570). Because of a lack of purposeful-discrimination, Justice

Stewart was skeptical whether the non-discrimination language of Section 601;

"standing along, would render illegal the expenditure of federal funds on these

schools" (p. 570). Rather, Justice Stewart focused on HEW guidelines that

required a school district to "take affirmative steps to rectify the language

deficiency" in order to open up educational programs to students unable toveak

or. understand the English language. From this perspective, "(t)he critical

question (was), therefore, whether the regulations and guidelines promulgated by

HEW go 'beyond the authority of Section 601" (p. 571).

The Jtistice Department argued that the guidelines were issued by HEW

pursuant to Section 602, which authorizes' an appropriate, federal agency "to

effectuate the provisions of (Section 601) by issuing rules, regulations, or,

orders of .general applicability which shall be consistent with achieVement of the

objectives of the statute . ." (pp} 571-572, note 3). The teet:of thelvalidity of

the regulation was whether it w "res *nably related to the purposes 'of the

enabling legislation" (P. 571, quoting Thorpe. v. Housing Authority, 1969, pp. 280-

281). The guidelines satisfied"thatstindard, although Justice Stewart did not
.explain the grounds on which he reached that conclusion. ,,,,. .. ;

. ,,, . ,, ,

The approach of Justice Stewart's condirrence.itaau suggests that Section
.

4 T-7r
. 601, standing-alone, would require'a demonstration of purposeful discrimination.

This would equate Section 601 with the equal protection Clause of Section '1 of

the Fourteenth Amendm%nt. At the same time, however,' 'the -Stewart
,

,4'3 .t 4'
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concurrence suggests that a federal agenby would have authority under Section

602 to issue regulations and guidelines that would be more stringent than the

provisions of seeton 601 on their own. Presumably, wheie a federal agency saw a

risk that a group, .belause of its national origin, would be effectively "excluded

from participation in'; or "be denied the benefits of" a "prograiiir or aetiatity

receiving federal financial assistance," it could act to impose some affirmative

, obligation on a recipient of federal funds to ensure meaningful participaton. As

Justice BlaCkmun empliasized-in his separate toneurtencel the 1,800 children

affected represented "a very substantial group that is being deprived of any

meaningful schooling because the children cannot understind the language of the

classroom.". For him "numbers here) at the beart of this case .. ." (p. 572).

If federal regulatory power, under Section 60Z extends beyonthe authority

of-Section 601, the result in Lau seems jUstifiable even if. it is ,assumed that

Section 601 incorporates a purposeful discrimination standard. The risk Of
.

exclusion of non-English-speaking. students from meaningful participation in the"IF .. s

educational process was realistic, and the concern was not incompatible With the

overall equality provisions of Section,601. Moreover, the decision in Lau must be
In

understood in light of the state's compulsory attendance law, its command that

English be, the laNtuage of instruction in the classioorn, sand its policy that

English be masteredliy all pupils in School. Furthermore, as listice Powell

observed in Bald(e: .

,..
(The affirmative 4dilty imposed In Leadid 'riot result in the
denial of the relevant benefit "'meaningful opportunity to
partiCipate in the educational program to anyone else. .
No other student was deprived by that preference of the
ability. to participate in San Francisco's sehdol system,
and the, applicable regulations required similar assistance A

for all students who'. suffered linguistic deficiencies. ,(p.
%. .4'304) 4

44
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Consequently, no conflict with the non-discrimination language of Section 601

existed, and the guidelines promulgated pursuant to Section 602 could be deemed

reasonable and valid.
. .

This suggested interpretation of Lau is compatible with the subsequent. .

ecisions in Bakke and Harris. It would also allow _added flexibility for federal,
enforcement of Title VI by issuance of guidelines wider Section 602 that, in some

circumstances, went beyond the strictures of Sec ion 601, provided that the

guidelines, were not incompatible with or in c et with the terms and
objectives of Section 601. This interpretation, then, would analogize Section 601

of Title VI to the equal protection clause of Section 1 of the Fourteenth

Amendmpt and Section 602 of Title VI to the Section 5 enforcement provision

of 'the Fourteenth Amendment.

Since 1966, the Court has construed congressional power under Section 5 of

the Fourteenth Amendment to 'extend beyond the contours of the equal

protection guarantees of Section 1. In Katzenbach v. Morgan (1960, the Court

. interpreted Section' 5 as "a positive grant of legislative power authorizing

Congress to exercise its discretion in determining Whether and what legislation is

needed to secure the guarantees of the Fourteenth Amendment" (p. 651). There,

the Court upheld a pi.ovisicin of the Voting Rights Act of 1965 Which prohibited

application of state English-language 'literacy requirements to otherwise

qualified voters who had completed the sixth grade in an accredited American

school In which the predominant -medium of instruction was a language Other

-than English. The Court earlier liad,held in Lassiter v. Northampton Election

Board 1,1159) that state literacy teas were not invalid -under the equal protecton

clause. The Court in Katzenbach found it unnecessary, as a prerequisite to

upholding the federal 'iotlng statute, to hold the state literacy provision
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unconstitutional. Lassiter was not overruled. "It was enough ,that the Court

could Perceive a basis upon. which- Congress could reasonably predicate a

judgment that application of -literacy qualifications *. would discriminate in

terms of, access to the ballot, and consequently in terms of access to the

' provision or administration of governmentil programs" Fullilove v. Klutznick ,

p. 4987).

, In Fullilpve v. Klu-7tzniek, the Court upheld the validity of a federal

spin4ing prograni that mandatealhiiit 10% of the federal funds granted for local'

public works projects be, used by recipients to procure supplies or servjces from

businesses owned and controlled by members of statutorily Identified minority -

the Court upheld an impact standard included in regulatons adbpted under a

groups. Although the equal protection/clause, standing ,alone, would not have
I - - .. .

-mandated the 10% set aside provision, the central opinion in Fullilove, authbred
:,,

by Chief Justiee-Burger, upheld the statute on the ground that Congress could
.

reasonably infer that the disparity in the percentage of public contracts awarded

to minority business enterprises °resulted "from the existence and maintenance of
'

barriers to competitivt .access whic'h IUK1 their roots in racial and ethnic

discrimination, ,ind -,which continue today, even absent *.any intentional

discrimination or other unlawful conduct" (p. 4987). Thus, Congress could enact
,,

remedial legislation under Sediion--5 of the Fourteenth Amendment on thd basis

of, Its view that -"traditional procurement practices, when applied to minority

businesdes, could perpetuate,the effects of prior discrimination" (p. 4987). The

legislation was valid, even withouta finding of current illegal procurement

practice
'

Tp Fullilove, the Chief Justice cited, Lau v. Nichols as an_ instance' where

federal vending prbtram: Despite the absence of improper discriminatory

46
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purpose in Lau, the regulations were valid. On the assumption that Section 601

of Title VI requires a findinrof purposeful discrimination, the favorat#e mention

of Lau in the Chief Justice's opinion'in Fullilove strongly suggests that federal

authority, under Section 602 goes beyond the self-executing terms of Section 601.

Thus, the decision in Fullilove, relying on Section 5 of the Fourteenth

Amendment and citing Lau in that context, supports the reading of Lau
suggested here. This would allow the decision in Lau to survive despite the

. `' decisions in Bakke and Harris and would suggest a certain administrative

flexibility on the part of federal agencieS to require more . under the

implementaton authority of Section 602 than would be mandated under theti

nondiscrimination provisions of Section 601 standing alone.

Federal Enforcement of Title VI in Postsecondary Education
s 4.-.

For the past ten years, the specific responsibilities of HEW (and now the
. p 4

U.S. Department of Education) for the enfordement of Title VI hlve ,been-the

subject of litigation. In 1969-1970, HEW found that ten stath,4(Louisiana,
lite

Mississippi, Oklahoma, North Carolina, Florida, Aicansas, Pennsylvania; Georgia, .
114

Maryland, and Virginia) "were'Rperating segregated systems of higher educatiot

in violation of Title VI.".15 Five of those stateetotally ignored orders to submit
°

desegregation plans, and the' plans submitted by the oth.r five states wete . .

apparently unsatisfactory' to' HEW.. Although the, plans were deemed

unacceptable; however, HEW did not formally comment on them fol.' two or three *

years.

In a series of litigation begun as Adams v. Richardson (Adams I), plaintiffs

challenged HEW's enforcement of :Title VI in the ten specified states (1972).
A -

Judge Pratt-Stated in Adams I that "(t)he basic issue . (was) whether (REW's)*4t
F

exercise of discretion in relying largely on voluntary compliance to accomplish

47
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d- to obtain compliance in the areas still unresolved

meets . their lull 'responsibilities under the mandate of Title Vr(p. 640). The'

court held that "(w)here a substantial period of time has elapsed, during which

perjodic attempts toward voluntary compliance have been either not attempted

or have been unsuccessful or have been rejected,. (HEW's) Iiinited discretion is

ended and they have the duty to effectuate the provisions of (Section 601 of

title VI) by either administrative determination . ... that funds Should be

terminated, or. by any other means authorized by law ." (p. 641). 'in short,

where HEW had found non-compliance and voluntary negotiations.had not been

successful, it had a duty totimplement remedies made available by Title VI for

enforcing its substantive provisions. HEW had "no discretion/to negate the

purpose and intent" of Title VI "by a policy , . .'of 'benign neglect' but,. on the

contrary,- (has) the duty, on a case by case basis, tolemploy-the mean set forth

in (Section.602)-to_achieve compliance" (p. 642).

In idtrms U (1973a), the court ordered° HEW to commence enforcement'

proceedings against the ten non-co4lying states within a specified period of

Aline& On appeal, the District of Columbia Circuit coat, sitting en bane, held in . ;
AdauttIll (1973b) that a "consistent failure" on the part of, HEW to institute

-coMplianie .proceedingvnis a dereliciion of duty reviewable in the courts" (p. -.

c,

1163). 'The appeals court upheld the district court's order, but.vodified the.

tiMetisble allowing the ten non-complying states time to submit new

desegregation planse, The court appeals noted that "desegregation problems in
44.

colleges.and universities' differ .widely_from those in elementary and secondary

schools," and that HEW had- not fOrmulated, guidelines for desegregating
t. statewide_ systems of higheC education (P. 1164). The court observed that "(t)he

-

problem of integrating higher education must be dealt with on a statewide rather

e
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than 'a school -by- school basis" and that statewide desegregation plans must take

into account "the special problems of minority students 6c1 of pck colleges...

(which) currently' fulfill a crucial need and will continue to Way an important

role in Black higher education" (pp. 1164,1165).

The court in Adams IV recognized the need to provide for "minority access

to quality post-graduate programs" by focusing on the needs of black students

and also on the needs of black institutions, (p. 1165). Presumably, integration of

white institutions could not result in neglect of the welfare of traditionally black

r institutions. The court, albeit in dicta, clearly signaled that HW's guidelines

should include consideration of role of black insTutiOns,Within asunitary

system.
s

Subsequent to Adams III, HEW referre,d1 the states of Louisiana and

Mississippi to the Justice Department for enforcement proceedings.16 In June

1974, HEW found acceptable the postsecondary desegregation plans subthitted.by

all the Adams, states except Maryland and Pinnsylvania although the department

had not at that time issued desegregation guidelines under Title VI for

postsecondary educatiOn,,In 'Adams v. CETfifano (Adams IV) the 'district court

found that six of the 'state plans "did not meet important desegTegation

requirethents and . . . failed to achieve significant progress toward higher

education desegregation" (1977, p. 119). The basis of the "court's holding suggests.

a politicized intra-departmAtal dispute and a new departmental apkiiach

following the inaugration of the Carter administration in January 1977.

Apparently, despite the absence of official regulations, communications in

1973-474. from HEW to the Adamd states "identified the critical requirements

of an acceptable desegregation Dian" lAdams IV, 1977,. p. 119). The plans

actually suhmitted by the states, and eventually officially accepted by HEW,

`-;
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" fair to meet the requirements earlier specified" in the individual

communications (p. 119). The plaintiffs gorously objected to the 'state _plansr
because .of alleged inadequacies concernin desegregation of student bodies, of

faculties, the enhancement of Black -institutions long disadvantaged by

discriminatory treatment, and desegregation of the governance of higher

education systeins" (p. 120). The director of the Office of Civil Rights (OCR)

agreed with plaintiffs' position and so testified. He ntust have lost ou t.4in the

intra-departmental bureaucratieimaneuvering becauSb ultirnatelyofound the

state plans acceptable even though inconsistent with the vriteri rivately

communicated to the states by some HEW officials. Since 'no °MAI guidelines /-.4

-liad been promulgated; it may be assumed that in the finial analysis HEW actually

/ applied less rigorous standards when approVing the state plans than were

Q-' aiticUlafed during the negotiation process, by OCR. The official acceptance of

tk-Slibliiitteld 'plans was as tacit 'dewtmenctal decision to adopt less stringent
.. .,2.- '. .6

NN i -, - ,

.,- stanilar.dt 'of iilliiMatiVe integration efforts sunder Title VI than initially
.

giggested by OCR in4h rotes& of rtigotiation.,,-,
4. 2 ' IC>

. In Adams11/.1Judge iiraot°(,*;'.,.on7th`e:,:ilicta in Adams III to order, HEW to'-'77--- . -.
..,,, ,

develop desegregation criteria for higher ,education that "will take into account
. '?, ... t. '' -; ': , . , isk .

the unique importance of Black coliegeggand 'at the same,time comply with the
% - -

congressional mandate" (p. 120)i Judge; Pratt 'stated that "(t)he process of

desegregation must not place a greater /b4rden loill thapk.inititutions or Black
, .. r 1

students' opportunity to receive a q lity public hiker education" (p. 120). '
:it . . /' . I

-I is possible, therefore, to iit rpret the decisions in Adams III land .Adams

IV in two quitedifferent ways. 'First they may stand for the proposition that the
. . 4

°
1 -

state plans were wrongly accepted causetkey did not conform to the criteria

in informal-cOmmunications with the states.
,

articulated by certain HEW officia

. 5 0
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Since no other criteria were explicitly articulated, HEW' would be held

O

accountable to application of the le standards found to be in existence. Such a
- «,

.decision would noi implicate the c urt in mandating HEW to devise a particular

set of criteria but' only require hat HEW live up. to the informal criteria
4

announced when reviewing state p1: for rompliande. The decisions.would- turn

on an improper application of H W's own infOrmal criteria, not on the

substantive merits-of the standards t mselves. Udder this interpretation, HEW

could have adopted less stringent sten ards, and the applied them. What HEW

could not 'do is announce one set of riteria and tacitly employ a different
,

normative benchmark.
.. -.. .

N An alternatiVe, broader reading wo d be that Judge Pratt imposed certain
. ,

,--4,00- ,

substantive standards on HEW When the department formulated its guidelines.

Specifically, Judge Pratt's decision can interpreted to require that the dicta

from Adams AI on the role of black in itutions be mandated 'for hiclusion in

HEW's guidelines. . Su* factors as t plabement and. duplication of new-,

gkprOgrams alp the enhancement of bl k institutionr:might well be deemed-
.... . ,

:nec.'essary COMPonents-of HEW's gu d ..ii under this reading of Adams IV.

. With the change of administra o it became ear the HEW read Adams IV

brOadly,'and the guidelines eventualy ubmitted to the court !effected this brbad

view (Federal RegiSter, 1978). Title Department noted that.the six Adams IV
Amt,

...,
states all ha,d ,a history of de lin...e segregation andNere,,therefore under alf

affirmative duty to desegregate.17 The teSt of 'a de'segregation planwas its ' .

,effectivenesq. it must "address the problem of 'systemwide racial imbalance"' (p

4659). In order to achieve effectiveness, HEWfollowed what it perceived to be

direbtion of Adams III and Adams IV, a statewide approach. Most

significantly; thel)epartment's guidelines'set forth spebific ,numerical goals and

timetables that must be satisfied by a state's Om(
3 `4'
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(T)he goals ark established as indices by which to measure
progress toward the objective of eliminating the eff -Acts
of unconstitutional de jure racial segregation an of
providing equal educational opportunity for all citezens of
these states. Theyare benchmarks and provide the states
the clear and specific guidance called 'for by the Court.
(p. 6659) a

41)
After HEW's promulgation of the Adams guidelines, all of- the non-

"complying states but North Carolina submitted satisfactory desegregation plans.

North Carolina is undergoing enforcement proceedings. A district court has

barred HEW from deferring funding pending the outcome of the proceedings and

court review. Interestingly, in contrast to HEW's interpretation of Adams III and

Adams IV under the Carter Administration, the district court in State of North

Carolina v.. Departmeht of Health, Education and Welfare (1979) narrowly

construed the decisions irk "-the Adams litigation. Judge Dupree quoted from the .

court of appeals decision in Adams III to demonstrate that the Adams case Was

not intended "to resolve. articular qu stions of compliance or noncompliance. It

was, rathtr, to assure that the , properly construes *its statutory

obligations, and that the policies it adopts and implements are consistent with

those dtities,ancl not a negation of them" (pp. 1163 - 1164). The court of appeals in

Adams III further noted that "the order merely requires Initiation of a ppadess

which, excepting contemptuous conduct, Will then"pass beyond the 'District

Court's continuing control and supervision" (p. 1163, note 5).

. Relying on2the court of appeals' statements in Adams III, judge .Dupree

concluded that Adams IV "did not; stray beyond the essential jgrisdictionalstray

Confines" of Adams III (p., 932). The state plans were ejected in Adams IV,

according to this view, ."not beciuse tDe state systems themselves' had been

found in violation of Title W, but because their proposals failed to meet the
. 41,

reqUirements which, had been previously specified by the Secretary concerning
.11

52.
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enhancement of black institutions, ans) desegregation of faculties, student bodies

and governing councils" (p. 932). Thus, Judge Dupreee in Statrof North Carolina?

,interpreted Adams N narrowly, as an attempt to remedy "HEW's failure to

. enforce itjpown Title VI compliance guidelines," but not specifying or approving

the content or reach of those criteria (p. 932 and p. 932, note 1).

U the -narrow view of the Adams litigation suggested by State of North

Carolina is colrect, then the federal agency has considerable discretion in
0formulating desegregation guidelines for higher education. hi any event, the

Adams Criteria are only applicable by thei r terms to states having a history of de-.

segregation. In a-lituation such as that intolving North Carolina, the

specific substantive scope of Adams III and Adams N must be determined. If, as

State of North Carolina suggests, those decisions were essentially procedural and

not substantive in nature, then the Department of Education would be free to

formulate guidelines that satisfy the affirmative duty to desegregate as that

concept &Is developed more flexibility in the constitutional cases discussed

earlier. If the Adams decisions impose some substantive Obligations in

formulating desegregation criteria, the questior?remains whether those criteria

comport,or conflict with the underlying nondiscrimination principle of Section

601 'of Title VI. If Adams III and Adams IV purport to mandate substantive

enforoement criteria, then the underlying ,validity of those orders must be
,

reassessed in light of the evolving understanding of Section 601 after Bakke and

- Harris.

J
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Taking Stock

to this point, we have considered the following: 1)f ge overview of

° 48

. -
constitutional 'developments in the desegregation bf primary-Ind secondary I

/
education, emphasizing both the substantive liability issues (for -non-southern

remedies problems, 2) the application 'of desegregation principles

the context, of primey and secondary education to the

setting, and 3) the federal government's equal opportunity

states) and the

derived from

postsecondary.

enforcement responsibilities under the statutory provisions of, Title VI of the
t

1964 Civil Rights Act. We now turn to' a synthesis of these developinents to-
_

ascertain their signlicance for the formulation of a federal policy

desegregation.of higher education.

/ - Current 'Legal and Constitutional Duties Imposed ;hp the Department of Education

At a minimum, the Adams litigation imposes a duty on the department to

enforce the nondiscrimination provisions of Title VI. Where voluntary

compliance procedures have not succeeded, the department is under an
b

-obligation to commence enforcement proceedings, as now under
- /1.

State of North Carolina.

against the

AdEirns orders 'the formulation of desegregation criteria to be used in

implementing Title VI,- HEW responded the court's orders by establishing
.,/

Revised Criteria, Specifying the Ingredients otiftcceptable Plans to Desegregate

State Systems of Public Higher Education! (Federal Register, 1978). At least

three problems remain with these criteria. Fi,Fst, it ,is unclear whether the

President has specifically approved them. Ur r Section 602 of "(n)o

such rule, reeulation or order shall become effective unless andiirti,kaPpioved by
, !..°

v
the President." Nothing in the Federal Register suggests that thePiesident \has

specifically approved the cirteria. This omission, apparently overlooked by
. ,

z

Ir



49

, Judge Pratt in Adams IV, could pose a technical. problem for tote department if
pending litigation with North Carolina returns to Judge Duprees court.

a.. . . .."SeCond, the revised, apply only to states "vihia merly oerated
1

...

,.
&dual systn of publieedUca on . . .1' (p. 6659). If the Department ii'.under an4 2 N,

, \rtts- j t4i.'-
,

obligation to enforce Title VI, it woulVera that it must 00elop defines. ,,,- .
/,,

, -,for implementing. the statute throughout all states.; This Would e ate the.-
. .

forinulation of rules to govern situations in which official acts of segregation

occur; althoughnostatutory dual s'jstem ever existed. The uniformity 'provision

of Title VI requires evenhanded' reatment of de juLe egregation "wherever
0"

4

-found," and %ince tKeyes, it' is clear tha$
.e'de j_qr2 segregation can exist by. , ......

:.:';.:v,.. , ,:intentional acts of tafficial segregation elite& where no statutory dual systemN ; '''' .

existed. 1

I
I1 IV 4

Third, the revised guidelines apply only to public institutions of tigher
N It -.

AA

education. Yet, as stated in the opinion of JustiCes Bpenpan, White, Marshall and

Blackmun in Bakke, "Title VI' standardiis) applicable alike to public and private

recipients of federal funds . . ." (p. 352). If Adams ,requires that the federal
, . . .

government enforce-the provisions of Title VI, it-would seem incumbent upon the.. . , ./..appropriate. agency to specify enforcement criteria for private well as public.
.

institutions.% After iilltesjerSection 602, the relevant federal d'epariMent Of

agency is "directed to effectuate') Title VI "by 1 issuing rules, regulations, or,.
..

ordert of general 'applicability . ."

To _ be sure, the substantive issues involved with regard to ptivati'
institutions that were once segregated are complex. It may be that different,.

criteria of 'causation, might be appropriately' applied (e.g.,' remote segregation

might not be sufficient to triwer a Title VI sanction), or the scope of an

acceptable remedy might differ- (e.g., an open-door rlich following ASTA,
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Might be sufaient). But whatever the substance of the guidelines, it Is

especially important that they be formulated because private universities are not

typically subject to constitutional contraints, of equal protection. Consequently,

a' Title VI remedy may be the only one available for an aggrieved party in a

private institutional setting. Moreover, guidelinesto combat sex' discrimination-

have been issued under Title IX of the Higher' Education Act. -Failure to act

under Title VI gives the appearance that sex discrimination is treated more

seriously, and with a higher priority, than race discrimination by :the

Department.

As a substantive mE;r4; the minimum that would be required in'

enforcement of Title VI would be a standard of racial neutrality-4.e., non-
. .

discriminatlon.18 To the eident that a recipient of federal4unds engages in
4'

intentional discrimination in student admissions, financial aid, or any other

activity (with the exception of an "employment practice" as specified inSectiOn

604), it seems clear that the provisions of Section 601 are violated (see Adams
419I

p. 1164, note 10). Discrimination in employment would be subject to case7by-

. case litigation under Title VII, Or potential action under the terms of Executive

_Order No. 11,246.

The decree filed in Adams IV impbses on the department a. duty to- .
..

promulgate "final guidelines` or criteria specifying the ingredi\ is of an

acceptable higher education desegregation plan" (p. 121): It does not specify
40'0

substantive criteria that must be satisfied, although the opinion itself does

mention some factors that should be considered: In light of the Order in Adams
. -

IV, the language of Adams III, and Judge Dupree's reiding of Adams in Statelzf'
.-

North Carolina, it Aems reasonable to conclude thataio specific criteria have

beenIposed by the courts. Mc:rover, the uncertainty in the higher-educationat.
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desegregation cases mitkds it unclear just how far the Department must ge in

remedying the effects of past de tit..re segregation. It is at least arguable that
,

implementing regulations could be limited to contemporaneous and prospective

4 -
enforcement of Section 601's nondiscrimination principle. The affirmative duty

. .

to dismantle segi.egated systems, applied as a' remedy in ,Fourteenth Amendment*
- ,

sifit
'kitigation, does not necessarily becoMe a part- of enforcement efforts wider . I-,

4

. .
Sections,6014frand 602. Even jt. the equal protection principle of nondiscrimination.

, .

-- is congruent with the terms of Section, 601,Th doesat not automatically impdse a
. . ..t -- . .

gt.

",
parallel remedy on enforcement efforts under Title VI. The Adams litigation

creates no such affirmative mandate.
----,y

Restridtiosi on Discretion in Enforcing Title VI

Before enforcement proceedings can doMMence under Title VI, efforts at

voluntary compliance must be undertaken and exhausted. 19 Of course, once

--voluntary complianc'e efforts fail, tAdami requires that enforcement efforts .

commence. °

ft .° public system of higher education (e.g., Tennessee, Virginia, or.
Alabama) has been found by kt federal -Court to be' in compliance with

constitutional commands., or, if it is in 'compliance with. a federal court

v

.

desegregation order, then there is deemed' to be compliande under Title 'VI.
le

Under Adams H and Adams III the Dipariment 'is required to monitor actual
,

Ompliance with :Court desegregation orders. If thd Department finds evidence

of non-compliance with a court order, it may. not 'commence enforcement

proceedings but.must "bring (its) finding to the attention of thecourtconcernet.

The respOn.410llity for compliance . . . under court order rests upon the court

issuing said order" (Adams III, p.'99).

\,

3
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In administering Title VI, the Department must apply its criteria, for de

bre desegregation uniformly to all regions._>Desegregation 'remedies mandated

by the Department must be caugally related to 'findings of noncompli6ce This
r

follows from the general equitable43rinciple that a remedy cannot go beyond

curing the substantive yiolation.at issues

Section 602 'of Title VI specifies that any fund cut-off "shall be limited

effect to the particular program, or part thereof, in which. such

noncompliance has been found . . ." In the leading., case on this.,pinpoint

provision, Board ofFublic Instruction-of Te.ylo County v. Finch (1969), the court

held that,a<terniination of funds under Title VI "must be made on a proiram by

program basis 1078).20 In Taylor County, Judge Goldberg noted fOr the

court that sometimes specific programs are "insulated from otherwise unlawful ,

activities." Such programs should not
.,__

suffer for the'sins, of others ... . . HEW was denied the
right to condemn programs by association: The statute r,
prescribes a policy of disassociation of programs in the .
fact finding process. Each must be considered, on its own
merits to determine whether or, not it is in compliance

, with the Act. In this way the Act, is shielded from a
vindictiVe application. 'Schools and programs are not
condemned en masse or in gross, with the good and the

condemned together; but the termina power
reaches' only thobe prOgrams which would 'utilifederal

----- s---- - money for unconstitutional 'ends. Under this procedure
.; each program receives its own "day in court." (p. 1078)

4.

The couit found in Taylor County that responsibility lay with the' federal
-

,agency seeking to cut off federal fund$ to, make findings of fact to suRport its

actions:

The administrative agency. seeking to cut off feded,4l
funds must make findings of feet indicating either that.
particular program is Itself epninistered in a
discriminatory manner, or is so affectled by diicriminatory
practices elsewhere In the school system that it thereby
bec'omes discriminatory. (p. 1019)
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The, federal government 'argued that the statute imposed no such affirmative

duty on the federal agency. Rather, it contrded that the statute created an
. .

,affirmative defense for recipients "in the event, that 'some programs are
- :- .

untainted ..." (p. 1076). The court explicitly rejected the fedefal government's
- t , . /

view, .instead construing Title irl to place the "burden, of limiting .the effec,ts of
,

termination. on the 'administrative agency responsible for the order . . ." (p.

1077). ' ""
iii light of Taylor" County and'Mandel i. United States Department of

Health, Education, and Welfare (1976), the federal enforcement agency has the

burden of finding discrimination in any program subject to fund cut-off.21 This

raises some question of the validity. of.several.of. the Orotioni of the existing

regulations: implementing Title. VI:. Specifically,- 45 C.F.R. Section 80.4(d)(2)

creates a presumption thit an institution of postsebndary eduction's assurances

as to admission practices' apply to the entire institutioh, not just 'to the

department receiving funds. A recipient can rebut the presumption only by

showing "that the institution's practice&in designated parts or programs of the

;institution will in no way affect its practices in the-program of the institution

for .which Federal' finanCial assistance is sought.. .". (p. 1977). This approach

suggests that "a graduate school research grant could be terminated upon a

finding of discrimination in undergraduate admissions" (Edwards and Nordin,

1979, p. 533). The validity of this regulation is subject to question in light of

Taylor County and Mandel.

Areas of Administrative Ditcretion in Enforcing Titlp, VI

Deiegregation remedies in puklie .primary and secondary education are

based on a premise of what the raci. l composition of a school system would be in. .

the. absence of governmeiltally-sponsored segregation. The division within the
4

59
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Supreme Court on this issile stems in large part from differing perceptions of
.

first principles, differing weltansehauungs. The preliailing group assumes' that
r .

racially neutral governmental policies would produce a racially integrated school

system. Any deviation from that norm is, by assumption, the result of

governmentally segregation'. If in a, particular circumstance that

perception is not accurate, the responsibility rests with a defendant to show that

integration is not the norm.

The other group looks at urban living patterns and concludes that private.

&Zips account for a good deal of racial separation. v Implicitly, this group is

willing to accept that state of affairs pragmatically as a given. further, these

i

Justices deny judicial responsibility for altering that initial position. This group

would thrust on a desegregation- plaintiff thecburden of showihg the degree of

incremental segregation that results from impermissible official conduct. A

prevailing plaintiff would then be. entitled only to that remedy which would4 t ,

restore the system to its original position. if that would include considerable

-racial 'separation, then so be it, according to 'this group. The Constitution

confers no substantive right *to integration% and a remedy should be confined to

undoing The effect of &constitutional violation.1.;:.

The prevailing view, reflected in.such cases as Green and Swann, lea, is to

an emphasis on racial ratios in the remedies stage. The ostensible justification is

that the effectiveness of a remedy can be measured by integrative results. Even

though no 'affirmative right.to integration exists, the rationale seems to be that

a court can legitimately focus on numbers since, 15y assumption, the norm
41100,

consists of racial attendance patterns roughli proportionate to total population,.

In, the higher education context,' HEW has apparently vacillated between 'heavy.

.) reliance on numerical data /Ind emphasis on procedural and structural

CO
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remedies.22 The latter approach cannot be so easily measured for success and is ij
not sufficiently result-oriented to satisfy those who insist that indicia of success

be statistically demonstrable, leading to increased levels of actual integration,
.

(see Mandel, pp. 547-553).e

In formulating implementation guidelines for Title VI, the Analyst must

determine what assumptions to make about the racial composition' that would,,;

exist in a racially neutral' system of; higher education or in a particular

institution of public or private higher education. Is the full integration model of -_

Green and Swann appropriate in the higher education coptextf? How-Clogs that s.

approach comport' with the concern articulated in Adams 'for the w.elfare \ of

historically black institutions? It would seem that the wholesale adoption othe

Green affirrna5Ve'duty remedy toThe higher educatibn, context perhaps thrSugh
1

some form of central adrnissionsprocess, which could destroy differences among

institutions and bar student selectivitywould simultaneously "extinguish the

traditional values of the black colleges as curators of.Afro-;Ainerican culture"; .

(Note, 1970, p. 680). 4

Apparently; the existing Adams criteria attempt to promote integration of
-

historically white institutions and also strengthen historically black institutions
,

by both encouraging, white institutions to admit and recruit more blacks and

encouraging black institutions to reach out to attract white students. In order to

"guard against the diminution of higher educational Opportunities for' black.

students (and) to take into account the unique importance of traditionally black

colleges," Section II pi the Adams guidelines requires that states specify

numerical goals and timetables for increasing the total enrollment of black

_studentSAF1 the postsecondary edtation system (Federal Register, 1978, vol. 43,

p. 6662). Section I. B. of the guidelines requires Adams States to make specific
(

61
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commitmerrts to "strengthen the role- of traditionally bladk institutions in the .

,.1..2 ..
.

state system" (p. 6661). s ,

I.

.0nly.after there, is increased overall black enrollment in the postsecondary "..

system, and after steps are taken to'str4stl hen black institutions, can a, state

establish "numerical goals for the enrollment of white students in traditionally
. ,

black institutions" (p. 6662). Thus, affirmative steps to Increase white
1

participation at traditionally blabk institutions is -required under the guidelines,

but only after more blacks are admitted to the system at large and traditionally.

black institutions ere upgraded. The assumption appears to be that _those prior.
steps will increase the likelihood that traditionally Vedic) institutions will retain

o.11 : .7 ".1,
their identity and "continue to play an important role" p public system :of

'J' postsecondary education (Adams IIi, p. 1165). The 'Adams criteria seem devised

to meet the challenge pf Judge Pratt, who declined to suggest an "answeq.to the

problem of desegregation with abcom'modation of black institutions but rather

' charged HEW with the responsibility to developdesegregation criteria that "take

into account the- unique importance of Black colleges' and atiethe same time
v

comply with the Qongressional mandate" (Adams 120),23
es

The 'approach adopted in tile4dams guidelines is similar td, that suggested

4In a Note appearing in the 1970 'tale Law Journal. The authOr argued that the

'flultithate goal" of desegregation in higher education should be to "eradicate the

'lingering effects of past de &re segregation which inhibit free student choice

among institutions of higher education" (p. 682). He.urged a dual thrust, toward

integration and toward. improvethent of historically black institutions, and much

that he proposede.g., approximate equality of per pupil expenditures at similar

types of schools, fair recruiting, faculty desegregation, use of program expansion

and new construction to enhance integration,is incorporated in the Adams

62
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criteria. Importantly, given the dual objectives espoused for desegregation of
,
postsecondary educationi.e., to promote integration and to preserve the

psychological/cultural and remedial functions of the Negro Colleges" (p. 683) -,
,

he argued that The Green affirmative duty standard should be,defined "in terms,

of practices rather than results" (p. 683). Otherwiie, full adoption of -the racial *-:.

balance perspective of Green in a . postsecondary education context would not
.,. ,

/ , ..
only trench other distinct values of a system of postsecondary education but

also.gravely ,threaten the identity and viability of historically black institutions.
.Consequently, it would seem that Adams suggests a broader view of the duty .

under Title VI to desegregate in postsecondary educIion, one that

accommodates the needs for diveisity within the system and tie distinctive roles
.- .. .

of blatk institutions with the need.to dismantle the dual system,.,
. .

+' ...

/ Previously segregated systems. In states with previously segregated
,

systems of postiecondary, education, cases such as Dayton II, Sanders V.

Ellington, and Geier v. University of Tennessee permit the implementation of a

remedy without the necessity of a particularized finding of a nexus between past

segregative conduct and.,existing_observed segregation. This -imposition of a

remedial responsibility on such previously segregated states, is clearly justified

, under constitutional case law and implicitly,, approved by4he courts in the Adams

litigation. Such remedial action, 'however, is probably not mandated under the

terms of either Section 601 or Section 602.

If a policy decision is made, as suggested by the existing Adams guidelines,

to require remedial action, Sanders and Adams III wotild justify a tatewide

approach where the segregation was imposed by law on a statewide baiis. The .

scope of the remedy will depend on whether thO,ASTA approach is folkpwed or

whether Norris and Geier are deemed controlling. Under ASTA, states would be

4 63 ) °
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permitted grea' ter texibilify tct struCtur' their postiecndary systems provided,
4 t;

. A

.0' I* . .
that affirtnative stets are taken to assure that opportunities are availabie for

.
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blacks to attend white. schools and vice versa. Under Norris and Geier, more

attention would be 'focused on the welfare- of-black institutions during the
.

desegregation process., -.Consistent with Adams," there 'would be a duality in,

send
. :.

objectivesto proMote::, art to racial isolition - but also' to strengthen
;3..-

historically. black' indtAitions. .The, welfare of black educators and the
. . 5 . 4

contribution of black` institutions as part . of the ,heritage of black communities
. . e. ,,

would be preserve. .Existing' Arlie s criteria' legititnately follo'w the paths
* s i x ,,,,:'

suggested*by, Norris and Geier but can" fault 'for disingenuously disregarding
., . .

the ASTA decision in setting forth -fIce controlling legal principles (Federal
'e ' *." 0

AL

Register, 'vol. '43, p. -6659). ,,More administrative flexibility exists than the
I 4 a 1 al

Department's rationale for this guidellinersuggests. 1

o

The desegrelation implementation cases in primary and secondary

education permit an examination of racial ratios.. The Assumption is that the

court order is designed to restore the school system to its initial status prior to
,,r

official discrimination, which, by assumption, would ,,be integrated. Direct
Is

application of this assumption to the area to higher education is subject to
-

questionbecause of 1) the desirability,of retaining and strengthening historically

blick institutions, 2) the essential lack of fungibility of different institutions of

.higher education, 3) the lack of compulsory attendance, 4) the essential function

< of freedom of choice for students where) their choice IS limited only on the basis

of individual merit, and 5) possibly different choice patterns among different

students based on (a) geography (b) desire to attend publib vs. private institutions

of higher education, (c) desire to attend \n-state vs. out-of-state institutions of

higher. education, (d) different perceptions of the return to an investment in
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higher education, (e) different family- responsibilities and opportunities, (f)
,

-

different economic circumstances, and, (g) varying career objectives and

'aspirations. These differences, recognized by all the courts that have decided

higher education desegregation cases, undermine CO some degree the

. "universalist assumption" of Green as applied t postsecondary education.
. .

.....--.
) ,

However, they do' not compromise the affirmative duty to desegregate systems

andiiistitutions of postsecondary educaton. Rather these differences suggest an

..

Orientation that places less emphasis on numerical indices. In order to overcome ,,t /' 11

ncern that de-eMphasis on numerical ratios leaves open the risk that statesthe
, ,

d shirk their duty to desegregate, it would be incumbent on the Department
e-'

. of Education to devise standards,-other than facial ratios, that are relatively

easily ascertainable. Certain provisions of the existing Adams criteria adopt this

approach. ,

.. ,

1. The Department can 'require that states, as part of a desegregation
s

plan, prOvide resources to historically iblack institutions " wiich are at least
,

.comparable to those at traditionally white institutions having similar missions",

(Federal Register, vol. 43, 1978, p. 6661). Where provision of unequal and

inadequate resources to a historically black institution is 'a vestige of a state-

imposed dual system, these is certainly v-jusitfication for requiring basic

equalization during the period ottransition to a unitary system. As the preamble

to the Adams criteria specifieslohowever, the, ultimate goal, must be 'the
%,

development of a "unitary system free of the vestiges of state imposed racial

segregation" (p. 6660). Otherwise, the . financial equalization remedy could,

exacerbate or perpetuatelthe dual system, which would be constitutionally

suspect under the decisions in Sweatt and McLaurin.
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Both Sweatt and McLaurin stressed the importance of intangibles in

postsecondary education, noting the problems that arist from racial on.

Accordingly, it would seem impermissible to prbmote equality in resource

, allocation to black institutions as a long-tein solution absent concomitant

measures such as aggressive recruitment and nondiscriminatory admiisait to

'increase the white presence at previously black institutions (see Geier v. Dunn,

1972, pp. 580-581). The Adams criteria recognize that traditionally blabk

institutions are not "exempt from the C6nstitution or the requirements of Title

yr, (p. 6660). The eventual goal must be a unitary system, not theperpetuation
4

of racially separate and identifiable systems. In the transition, however, Adams

.IV specified that "(t)he process of desegregation must not place a greater burden

on Black institutions or Black students' opportunity to receive a quality public

higher education" (p. 120). On an interim basis, therefore, and accompanied by

othervdesegregation measures, a .rule of comparable resource allocation is.
permissible and has the virtue of,being easily measurable.

'2. Under "Geier v. Dunn, the Department can require the creation of

coopefative programs among Agregating institutions.- If these programs are
_

.

i .

ineffective in,eliminatin; competition for the same students) the Department

can reqUire the exclusive allocation of programs to one institution or another in

order to increase the racial integration of tilt pEirticulanpus (p. 581). *Where,
. ..

.- . . ,.

1

over a period of time, cooperative programs or exclusive assignment of programs. .

do not substantially alter the racial composition\ of the units within a system,

"more radical remedies21-may be required. When the constitutional violation is of

a "severe and egregious nature," then the merger of institutions migtt even be

justified (p. 581).24
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The key ,message on this point in. the Tennessee and Virginia litigation is

that duplication of programs must, be eliminated where identifiably ,black and

white institutions are in competition. The exclusive program allocation approach

is desired to assure that the educational environment for students in thdse
, k

piograms will "beiintegrated. In the TSU litigation, for example, there were

' - nursing programs at traditionally black TSU and at the competitive and

predominantly white UTN. Initially, the cotirt4as persuaded that UTN d TSU

were not in competttion beckuse TSU offered a traditionally daytime program

whereas UTN offered. an evening program aimed at ,working adults. Once

persuaded that the-programi were in fact' c'ompetitive, the judge ordered an

n
c

assi
,

exclusive program assic ment to TSU and ultimately merger.
.

A 'critical issue not precisely addressed by the courts in jibe TSU. litigation

is the nature of the objectives in eliminating duplicative programs. At a

minimum, Geier holds that competitive .programs at traditionally white and-black

,fichools'impede desegregatibn by attracting a segregated rather than a racially

mixed learning environment. Given the 4kmportance, courts assign to an

integrated learning experience in postsecondary education, Geier mandates that

a satisfactory desegregation. plan: must eliminate such forms of program

duplication.

-
Geier leaves -more ambiguous the nature of and rationale for the "white

presence" mandated at TSU. Judge tray stated the "white sutdents would not be

attracted to (TSU )in any substantial numbers unitil there is what -might be

termed a 'white preserice' on the campus" (p. 581). The question is whether white

studentscould not be successfully recruited into a particular program untl some

whites Were already participating, or, whether there Was a separate institutional

concern that, in the aggregate, more whites be enrolled in courses at TSU. The
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first concern is fully compatible with early cases such as Sweatt and McLaurin,

62

Browh, and with remedies case such as Green. and Swann. Indeed, one of

the major justifications for the affirma e duty concept of Green was the notion

that a desegregatiOn plaintiff had a 'cognizable interest in, if not a substantive'

right to, an integrated education.

The rationale for the second concern is somelottiat less clear. That is, what,

consistent with the theory of- desegregation, supports a concern with- overall

numi*rs of blacks and whites at an institution if they are in fact enrolled in 2

separate programs? There are several possible regonses to this .question. First,

even if black and while students are not enrolled in the same programs and do

not, attend class together, they may partiCipate together in campus extra-

curricular- activities, meet and exchange ideas in the informal intellectual

climate of a postsecondary campus, and otherwise develop social, housing and 00
se

friendship' networks that contribute toward reducing racial stereotyping

ipromote improved communication by diminishing rEfcial isolation. Second, a

generalized white presence on campus might make recruitment of whites for

other programs easier.. This rationale views- institutional change as an
incremental, dynimic procesS; a white presence now, in program X. may facilitate

attracting more whites in logram Y. in 3 years. Third, location of

.0redonilhantly white progratn It a historically black school will enhance

affirniative efforts at integrating that program.

These justifications for a concern with 'an institutional white presence at

histogically,blaqk postsecondary institutionsas distinct from a white presence

within specipe programsall ,rely on prospects for inte0ation. Some
, .-components of the TSU litigation suggest, however,, that.desegregatioa goals are L, I .

* ti.furthered by the existence at TSU of Identifiably white programs, not as a means
(''' .,/

- fe/
6 8

4.4

4
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of eventually promoting integrated learning experiences but as a satisfactory

ultimate'goal. 'As an end, rather than as a means, such an approach
44

posetseriout,

conceptual :themedifficulties. pecause of the rather tenuous link between. , .../. .

advantages of integrated education and the exstence of a 'few white progam'
.,

units at a predominantly. black institution. As q long-term objective, such a-
.

, .
.

corifederatiort of racially identifiable units, albeit under a single campus
..,.

administratiorysmacks very much of the discredited separate but equal doctrine. c.

The goal of strengthening black institutions cannot be achieved by a return to a

, .
different form of racial separatism, cosmetically congealed by aggregated rather

. .

than disaggregated data. Therefore, except as institutional integration can be
. q

used,as a means of promoting integration within one or more programs, greater

.emphasis should I?e placed on strategies that, attract whiteS to specific programs
. -

at blackinstitutiods and, convers, that attract blacks to Particular.progrims

at hisstoricall, white institutions.

With respect to the Departmint's Adams criteria, this analysis'
J

Would

suggest cautious application of ttia.liwirement that a desegregation plan "giii
4 3

priorjtyconsideration to placing_any new --tindergraduate,20aduatel__or

professional degree, program, courses of study etc., Which. may be proposed; at
A.'

traditionally blkek institutions, consistent with their missions" (p. 6661).

Sensitively appli d, as a meaas toward an end, and sensibly applied, in
, , .

recognition of . generally applicable. equitable, principles, the , "priority "..
t. A j I . .,

"considerationprovision is ptobably justifiable under- G 9eier provided that, far

good reason shown, ii state- would -be able to pursue its own educational, policy .
r, 4 .

objectives in .other ways- compatible with its affirmative duty to desegregate. .4 i

While warranted4s a.matter of policy discretion in a Proper set of circ

if sufficiently flexibly adminiiteredt the "priority consideration" r
;

)4`
0 . .v

mstan ces
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4 reasonably be deemed mandated by existing cases such as Geier or Richardson v.

Blantdoni1979f.25

3. UnderMilliken II, the Department could legitimately require a state.. , , , a .
4 desegregation plan to include compensatory instruction, counseling and career,

. ) 6
1guidance, and faculty and staff development programs:. *hat case, the

Supreme Court upheld ,a court order that mandated provision of remedial

education programs as part of a school, desegregation decree. The Court
. .

declined to restrict the desegregation remedy to school assignment ,policies

4 IP

because discriminatory student assignment policies can "breed other inequalities

. . . into a dual system founded on racial discrimination" -(p. 283). In remedying

current effects of past discriminatory conduct, "(f)ederal courts need not, and

cannot, close their eyes to inequalitigs, shown by the record, which flow from a

longstanding segregated system" (p. 283).

Section H. H. of the Adams criteria enumerates Milliken-style remedial'
.

measures, and where proper foundation is established,. these measures can be..

imposed as°a reasonable means of effectuiting a stT's affirmitive4uiy .to O.
7

desegregate (p. 6662). The Adams \criteria also suggest the imposition of

financial aid as a part of a, state desegregation plan. Although Milliken U does

not expressly deal witp.financial aid, since it arose in a primary and secondary

"'education context, imposition of such a progrim is not a significant extension of

the principle announced there. By analogy, courts in primary and secondary

e

educatioli desegregation 'cases have ordered the transpottation Of' students. at
- T'Az

considerable cost; in Mill_iken the remedial educational-programs were costly

(p. 292)1 In a postsecondary context, it .would apPear eminently reasonable to
.

mandate, as part of a desegregation. program, an appropriately designed and

tailored financial aid plan to facilitate the desegregation process. Presumably,

1J
.

4
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,
b y analogy to the mag- net school concept in primary and secondary education; a

state could target its financial astsisrertito achieve ;desired ihtegrative

, . ..

outcomes. Moreover, even though existing criteria do` not mention this, the

Department Could encourage stated' to adopt financial inducements for white

faculty to move to black institutions or black faculty to move 'to white

institutions.

4. The use of numerical goals and targets for complying with the Green 40
No

duty,to desegregate has been accepted in primary' and secondary education cases
r.

such as'Swann. The court in the TSU .litigation also evaluated the success of its

intermediate desegregative efforts by an examination 'of statistical measures.

Although It did not Impose any numerical goats on., the state, the court was
1t

clearly concerned with the results of integr ion- efforts throughout the

university systemt, both at TSU, the historically black institution,- and at the

remaining historically white institutions. It would seem reasonable to permit the
,

Department to require a state to develop particularizk goals, Provided that (a)

states have the flexibility to establish the goals' consistent with reasonable

qtions of enrsalm_ents_ituk_racially
('.state : . . 'author,iiieslunanaging,their owns affairs," are given dui deference

.

. within an overall belatieing Bess (Milliken II, 1977, p. 281).26 As Swann
, carefully noted, these goals are 'not natters of substantive entitlement; they

therefore must be remedial In nature and appropriately related to the 1nature

and' scope of.the constitutional violation"- (Milliken II, p. 280). A rigid quota

woulCIPIrtiably go heyOnd the semedial charaterizatiOnv T he state must have

some flexibility in defining its targets and establishing modes of achieving them.

On'the other hand-, the Departinent can and, should require that a $ate justify
S*0

the'inethociology, assumptions and pro$ections used in formulating a plan.
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5. Another problem with a rigid quota approach is the risk of

undermining institutional prerogatives with respect to racially-neutral_

admissions criteria. A rigid quota would eliminate such autonomy. Short of a

rigid ° quota, howeVer, one could envision a policy of affirmative action

admissions, wherein itutiotis, of a state .system of postsecondary education
\\...

would be required' to apply differential criteria of admilsions for minority

applicants so as to improve the racialstialance within the...system: TheAdams
:IP

criteria do not go that far, and, since merit selection is atypical in the public

-

primary and secondary school area, there aro no convinding aoclogios..

Whether or not atfederal program could be developed that ties federal.
'

funds to such standards will 'be considered subsequentl in light of EulliloVe v.

Klutznick, Board of Education -v. Harris, and-Regents of the University of

California v. Bakke. Under Title VI, it is very questionable that a state could be

affirmatively mandated to alter non-discriminatory admissions standards in order

to comply with an' affirmative duty to desegregate. The .Adams criteria

implicitly reflect this by pervitting states to define the missions of state

institutions on a basis other than race (p. 6661). Also, the Sixth Circuit ih Geier

indicated that "Assignment . .`of students to a particular Ihstitutfon" in a

postsecondary Context Was "undesirable" because it intruded on the important

interest in freedom of choice inlpostse ndary education (P. 1069).27 In light of

the value assigned to states' anagement of their own educational affairs,

Milliken' U, and the uncertain relationship between such a rem y and the

substantive violation, it is far from clear that such.an extensive an intrusive

requirement would be warranted or permitted as a federally imposed remedy

under Title VI.

72 0
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6. While a federally mandated differential adm ions policy might be
.

(a) excessively intrusive on state interests in educatipnal management,,and (b)

insufficiently closely related to the substantive violation (viz., previous statutory

segregation) to outweigh that state interest, a state-initiated affirmative action
A

p rogram would pose quite different questions. In eonce-segregated state
. ,

system, the-validity of such a stateprogram would be analyzed as a remedy for a

,..pre-existing constitutional violation. For that reason; cases iuch as Bakke,
A.

whichrose in a setting in which there was no finditfg of past discrimination, are '

a

not diiectly applicable. Greater leeway in utilizing affirmative action programs

exists where 6 state is seeking to overcome the effects of previout purposeful

discrimination.28

t% In a remedial setting, it would seem perfectly legal 'for a state

desegregation plan to pledge that an institution adopt certain race-conscious

- policies as part of an affir mative action admissions program. For example, an

institution could consider race as a positive factor, along with other factors such

.as geographiC diversity or indicia of disadvantage, in making admissioit
.

-decisions. If it chose, an institution icoulci, also modify admissions criteria for

Minorities. This could Fe justified bedause traditional ,criteria were deemed
4

inadequate measures of expected perforMance, because of the pducatiolial value

/ff a racially integrated learning envitionqient, or because necessary in light of

fist discriminatory practices, to open doors ofAopportunity during a transitional

period until the effects of past diseiNminationare eliminated.

Although the determinative opinion of Juttice Powell in Bakke ruled that a

rigid racial quota system was invalid, theBakke case arose in a context in which

no finding of pastdiscrimination could be made. It is distinptly possible that a

racial quota could tie sustained where the state could make the following
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showings: (a) that the quota. was adopted as a remedy to overcome the effects
of past puppoieful race discrimination; (b) that other techniques of overcoming
Oast discriminepon.are likely to be less effective; (c) that there is a rational
nexus between the quotgi as a remedy and the nature and scope of the substantive
violation; (d) that the `impact on non-minopity students has been considered and
that the state has acted affirmatively to offset, to the greatest extent possible
the detrimental impact on innocent third parties; (e) that the quota is imposed as
an interim, transitional measure. for a designated period of time. Under those
circumstances, even a quota syttem, if state- initiated, could well be a legitimate
component of a statewide higher education desegregation plan. .

Systems.not previously segregated by statute. Three basic issues arise in
the enforcement of Title VI in states where no statutory segregation existed.
Fat, What standard is applicable to determine whether a violation of Section
601 has been committed? Second, what flexibility exists under Section 602 for
the Department, by regulation, to impose requirements on recipients of federal
funds that go beyond the self-executing requirements of Section 6011 Third,
what authority do states retain, after gikke, in using race-conscious voluntary
affirmative action programs in the absence of past purposeful discrimination?

1. As th- erlier discus'sion indicates, a majority of the juitices of the
Supeme t has concluded that the terms of Section 601 of Title VI are co-
extensive with the provisions of the equal protection clause. A'plaintiff alleging
race, discriinihation must prove purposeful discrimination, not merely that
certain acts had the effect, even if foreseeable, of 'having a disproportionate
racial impact.29 Although no Supreme Court decision has actually held that the
Washington /Arlington Heights purposeful ditcrimination standfird controls in
Sect on 6,01 casei, and at Mast one pre-Wasiniton Supreme. Court decision, Lau
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v. Nichols, it apparently contra, it nevertheless seems likely that courts will take

their cue from the express observation of the Brennan four in Bakke that Lau's

premise is now undermined. The announced popition of five justices in Bakke and

the implicatlens of both majority and dissenting opinions in Hells (upholding an

effects standard under ESAA) indicate that the purposeful discrimination

approach of Washington/Arlington Heights will control in Section 601 cases.

Despite HEW's forceful opposition, that view was adopted by Judge Sofaer in this

extensive °and thoughtful opinion in Bryan v. Koch, applyinOhe purposeful

discrimination standard to Section 601 and rejecting the disproportionate impact

analysis. It would appear that, until the Supreme Court rules otherwise, Judge

Sofaer's interpretation of the state of existing law will prevail. See Guardians'

Ass'n v. Civil Service Comm'n (1980); Castaneda v. Pickard (1981). -

2. The scope of the Department's authority to regulate under Section

-602,is uncertain. If Section 602 confers no additional administrative discretion
.

then the validity of at least two portions of evisting Title VI regulations are f

subject to uestion. One section bars a recipient of federal funds from using

"criteria o methods of administration which have the effect of subjecting

OM,

icKlividuals to discrimination because oaheir race .. . " (emphasis supplied). 45

C.F.R. 580.3(bX2). Another section, governing site selection for new facilities,

prohibits choices that have the effect of excluding individuals. from, denying

them the benefits of, or subjecting them to discriminatfon .°. . on the ground of

dace 7" (emphasis supplied). 45 C.F.R. S 80:3 (bX3). These criteria s '$ecify

impact-oriented standards for determini3g when discrimination in violition of

Title VI ha's occurred. Unless Section 602 'can be construed to ern* the

Department to adopt regulations beyond the self-eieCuting provisions of Section

601, these regulations are likely invalid (see Bryan v. Koch, 1980).
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.- Relying on Justice Stewart's concurrence in Lail Nichols, one cana 4,-

, construct an arginn*t tbacferal administrative authority under Section 602

permits the adoption of regulations that would bar actions not:in'i'hemselves

prohibited by the pr-ovisions of Section' 601. In Lau, Justice. StewartOtisined by

the Chief Justici'and Justice Blackmun, was skeptidat whether the San Francisco

school board's failure to pr ovide language sistanCe to non-English speaking

Chinese students violated kection 101 be- use there was no showing, of

-intentional discrimination; only a "laissez-faire attitude on the part of the school

administrators" 570). Nevertheless, he voted to sustain the HEW guidelines

that mand ated 'affirmative remedial effoits to assist linguistically deprived

children.

perhaps Lau can be Construed in such a way as. to ,maintain its vitag

deS14te the subsequent ero ibn in Bakke and Harris of% the majority's premise that

"(d)iscrimination is barred which has (a discriminatory) effect even though no.1

, ,-, . . - . ....
.

purposeful desiel is present" (p."568). By parsing the language of Section 601, it
. ..

.may be possible to develop a rationale that would permit greater administrative
.

flexibility under Section602 provided that the regulation4does not "go beyond the
I

. authority of S 601" and is,reasonably related to its purposes, (FSZI)..

' , f' Section 601 .contains three distinct prohibiticinsP.'1 It Provides that '"(n)o- .

person ... Mall,
, 1,
on the ground of race; color, or national origin,-(1) be excluded -

r'" , 1
-, , . .

from participOon in (2) be denied the benefits of, .or (3) be subjected tois ;0,,. ,
!.*, 4 ,im 1

disCrimination under any pr6gram or activity receiving Federal financial

f iiisistance.r. The decisions in Washington and'Arlington Heights hold that a raci,,. , .. .
clastification pan on be shown where a goverhment "official intentionally

selected a particulaY; course of conduct ,bectUse. of ik adverse -effects on acourse

6 4 4
A 1 1

'racially identifiable group.. Transferring those constitutional holdings to a Title
..ik \ . .4 ?- C' .

1

,,,
ea .. ...4

. .
,. ..

le ,e a i
. f 4. e e r. .. . -i '. - P.ki n

. a _._4.-,-.
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VI context Would necessitate ,a construction of the word "discrimination" in
it

Section 601 that,aceOrds with this intent language of Washington and Arlington

Heights. Thus, any notion of enforcing Section ..601's principle of

nondiscrimination must utilize a purposeful discrimination criterion.

1

Under the Constitution overnment must not intentionally act so as to ..
1.stigmatize or otherwise dis dvantage a racial minority, but the ultimate

utral Official conduct are not
/

a source , ofconsequences of racially n ,
/ .constitutional concern. Secti n 601, however, specifies a concern with exclusion

from participation in federall3t fun rograms. Arguably, the *exclusion frthi

participation aiId denial of benefits )Clauses in Section 601 can be interpreted' to

allow administrative enforcement without a finding of intentional exclusion.

b

.

That would not directly conflict. With Washington Arlingtod Heights and

would reconcile Lam with the subiequent rulings in Bakke and Harris.

Under this reading of Section 601, a federal enforcemeneagency would be

a uthorized to adopt regulations under Section 602 to' combat the effective
.0"

, exclusion of an identifiable group of persons from participation in a federally

financed program. en in-,,the absence' of intentional, discrimination, it is

allpossible that a r e Jelly or ethnically identifiable' group could be effectively
)excluded from participation in a program not becEitise of a disadvantage imposed

by action of government but by a condition that .reasonably flows from racial or
. .:- . ,, i

ethnic status. The ;Constitution's nondiscrimination provisibn does not impose eh
. - o

affirmative duty on government to provide a. person with "the financial

resources" to obtain the "full range of protected choicer (Harris v. ',McRae,

1980, p. 4946). .The reason -is that while government Cannot intentionally "place..,
obstacles in the path" of access to opportunity on prohibited grounds such as race

i ior-national origin, "it need not remove.those natlits own creation" (p. 4946).
,

...

7 4 .#
*-:
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In a constitutional sense, then, the principle of governmental
nondiscrimination' does not entail affirmative obligation to overcome
obstacles to opportunity not caused b improper governmental conduct, even if
those obstacles are related to one's protected status. As Jusitelk Stewart has
explained, the reason is that "(t)he calculus of effects, the manner in which a
particular. law reverberatesAn ciety is a legislative ancl riot a judicial
responsibility" (Personnel Administration v. Feeney, 1979p. 272). In Section
601, however, there is_an explicit legislative concern with barriers to access to
federally funded ograms. 'Consistent with Justice Stewart's concurrendf in
Lau, it is not an overly strained reading of Sections 601 an 602 to allow
implementing regulations to combat exclusion from, participation in federal
programs where the barrier to partidipatan,, albeit not governmentally caused, is,
reasonably attributable to ode's status as, atmemberrpf a legally protected group.
The inability of the non-English-speaking Chinese students irr Lau to "effectively
participate in the public school program is arguably the type -ofloreclosure of
opportunity. that the federal government should be allowed 'to, prevent even
absent official discriminatory conduct. This is especially true since no denial of
a program benefit to innocent third parties was required and no confOt existed
with the non-discrimination language.of Sectin601 (see Bakke, p. 304) (Opinion
of Justice Powell).

This construction of Title VI would permit \federal regUlations under,
fileotion 602 to require certain affiamative integrative steps on the part of
recipients of federal funds, provided that the regulations Were -compatible with .

the intentional discrimination concept of Section 601 (as per Lau) 'and reasonably
related to the other provisions of' that section. Thus, for example, thi
Department may be able to justify the mandatory imposition of procedural
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affirmative action admissions programs by requiring such - .`activities as

recruitment at minority institutions or in minority communities, guidance and
4,4

career counseling, and so forth, to publicize and make fedprally funded programs
2

more easily accessible to members of minority .groups. Many of the non-
. .

voluntary activities suggested in 45 C.F4t. Section 80.5(j) could well be

mandated on this reading of Sections 601 and 602, Lau, Bakke, and.Harris.

3. The prevailing opinion of Jtistice Powell in Bakke prohibits the use of .-

4.
rigid quotas and theuse of, race as the sole criterion in admissions by a state

,

university whigh has never intentionally discriminated by race. Justice Powell

rejectedAthe claim that state universities can use racial criteria in admissions

under such circumstances to combat the effect of societal discrimination 9r to
.

increase the number 9f minority professionals. The sole justification for use Of

racial criteria was a state's interest in establishing a racially,Aierogeneous

learning environment for students in its institutions of higher education. Even

so, racial characteristics can only be used as a factor, not the sole factor, in

admissions decision? The system must be sufficiently flexible so ttat all

students effectively compete against each other, and none are foreclosed from

access to opportunity, on the basis of race..
)1. a.

The Office of Civil Rights of HEW., under DavideS. Tatel, issued a policy \

;interpretation os., the Bakke decision that seems to be substantially in accord

with the prevailing opinion of Justice Powell. Some caution is necessary,
It.

however;iince the Tidwell view prevailed only becabse all eight other justices

disagreed, up in two different ,camps of four. The Brennan group would

havegermitt he setting aside of a fixed number of seats for qualified black

applicant& whereas' the Stevens group would have, construed Section-601 as a
.

mandate_ for. total race neutrality. Importanstly, the decisions in Harris (ESAM.-
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and' Fullilove v. Klutznick suggest s' broader array of federal affirmatce.action
options under a new statutory authorization. A. ,, . .

\i
... -Federal Affirmative Action Possibilities Under Properly Construed New

Legislative Authorization, ,-
... .... f

?

; This subsection not deiiineKo map out the full array of programmatic, .-- . . . . .possibilities for federal affirmative action legislation ui the area of higher
education. Instead, it is intended briefly to sketch out the parameters outlined
by recent.Supreme Courtdecisions in Board of Education v. Harris, and Fullilove.

-CKlutznick: .
'i ,,/

... Board of Education y. Harris. al Harris, New York City was ruled ineligible
for 'federal financial assistance under the Emergency School Assistanee Act
(ESAA). ESAA was enacted to provide federal financial assistance-4o eliminate
segregation and to encourage "the voluntary elimination, reduction, or
prevention of minority group isolation" in public schools ethd to aid school
children "in overcoming the educational disadvantages of minority group
isolation." 20 U.S.C. Si601 (b). Secrtion 706(dX1) made an educational agency
ineligible if any Vaciice it employed "results in the disproportionate demotion o

alsmissal of instructional .. . personnel from minority groups in conjunction with
desegregation ." Further, the statute made ineligible any agency that
"otherwise engaged in discrimination based on race ...,intive ... assignment of

,employees ."

New York C(ty was declared ineligible for funds on the ground that it
employed a pattern, of teacher assignment .that' had the effect of identifying
schools on a racial basis "solely because of the (racial) composition of the
facilities"' (p. 366). `The issue in Harris was whether ESAA authorized the

, withholding of funds "when an applicant's faculty assignments, although not

80
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shown to amount to purposeful racial discrimination . . ., are not justified by

educational need.;" (p; 369).

.Justice "Blackmun for the majority Iheld that a racial impact standard was

what CohgreNss intended with respect to teacher assignment policie's.- ESAA was

designed to overcome de facto as well as de kuT segregatiim; it was concerned

with the effects of racial isolation irrespective of the cause of that

,leircumstance. Consequently, according to the Court, .federal financial'

assistance was aimed only at achieving diminution of existing racial separation.
;

The Court therefore upheld HEW's ruling :t t New York City was ineligible for

federal ESAA funds. .

The Court in Harris was primarily concerned with congressional intent.

Having concluded that Congress' intended to promote integration, the court held

that HEW': racial impact criterion was appropriate:

(I)t would make no sense to allow a grant to a school
district that, although not violating the Constitution, was

-maintaining a de facto, segregated system. To treat as
'ineligible only an Wicant with a past or a conscious
present intent to perpetuate racial isolation would defeat
the stated objective of ending de factii as well as de te
segregation. (p. 370)

Harris never questioned the constitutionality of ESAA as so construed. It

clearly assumed that Congress could, if-it chose, adopt a pro-integration policy
*V

as. a is of its distribution of federal funds. I The constitutional issues were

nev&ad ressed and, implicitlyi must not have been deemeil substantial, even

though the racial impaCtstandardof IJEW's implementation of ESAA required de

fedi: districts to make race-conscious decisions to offset observed segregation.

Altbugh a#0 race -:conscious 'behavior might raise constitutional sensitivities,
9

the Court did not explain why the issue was so., insubstantial:. The subsequent
,

decision in Fullilove, although no opinion spoke for the 'ourt, did address these

issues.

9
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4 kali love v. Klutznick. The ?ullilov

enterprise (MBE) provisfon of the Pub li

Section. 103c (fX2) of the Act required t

expender) for. MBE's, which were defined

were owned byaminOrity group member's.30

uphold tht4)MBE provision.
.44

&is °ea Marshall, Brennan and Blackmun held to eir Bakke position at

if race-co cicius classifications do not stigmatize the ere -valid if
t,

f
76 -

,

case involved the minority business

Works. Employment Act of, 1977.

10% of each grant be set aside and

as businesses at least 50% of which4

'NO groups of three justices voted to

s,
. .

they "serve

mentalimportant iover mental objectives and are substOtially related to ttchievement
.,.

of those objectiv (p.'4998). The Marshall group found that Congress had a
o

"sound basis for.c5,9cluding that, minority-owned construction enterprises, though
,

capable, qualified; an ready and willing to work, have received '' a
.

- 1. . .- ... . -, .

disproportionately small amount> of publii, 'cont cting .business because of
,, . t . , 4i,.

. ef

' . .1'.< .
. .

continuing effects. of ,past discrimination" (p. 499.8):> ,Remedying these ongoing,
liteffects was a "sufficiently important governmenfal jritercist to.justify,te use of

, . .

racial classifications" (p. p998). Also, the*Marshali group found the ..set /tilde"

provision substantially related to the 'achievement' of the remedial purpine (p.

4999).

The Marshall opinion would :!``w for considerable latitgde in federal race-
o

* t
iconscious programitor remedying the pie ent effects of prior discrimnation in ,

' °
higher education. However, since the M Shall grow dropped a membli- (Justice

. . . .,White) from its Bakke consensusl'one m t conclude that a program that Only

aatifsfies' the Marshall position will not `necessarily pass ponstitutional duster.

Accordingly, the other opinon, authored by hief Justice Burger and -joined bye,
.

Justiees White and POwell, probably reflects he prevailing position in yultilove. .

-c

82
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The Chief Justice
,

77-1-

,

03 the' power of Congress 'under the commetee

kaiise anct the enforcement provisions of the Fourteenth'Americiment.; Under the
.

commerce clausei the Chief'Austice fouhd that Congrdss hada rationaibits-ii"to.

vormiude that th'e subcontracting, practrdes prime contractors -mild
,..!

perpetuate the prevailing- Mired, access by Minority businesses to public
,

contracting opportunities, and that this inequity has an effedt on interstate

commence" fp. 4986) ..Congrest needs not' wait, for -a violation of an anti-

discrimination law since it can act to overcome the current e feats df Prior

I

4, .

;
Bo:

4
*-4

fimination which was hot unlawful. With res9,kciito private institutions of
..

shi er education, the commerce clause rationale would probably \serve as an
. . 1 _._`.-

---

/ * adequate source of federal authority under Fullilove to justify a race - conscious
. 4) .

program. to overcome the effects of past discrimination, even if:not-unlawful.
a

With respect to prOcurement iractices, of state and lodal government,
< ,

Chief Justice 'Burger 'focused On. the Section 5 enforcement proviston of the
,0 .

fourteenth Amendment. Under Hatzenbach. v...Mcirgan, it is enough that the '.,

CrOurt can -"perceive .,basis"-upon which Congress could "reasonablipredidate a

ijudgment" that the provisions of .a state statute "would discriminate n terms of
--"N.

A

accesf . ; . to the prOvisions:or adMiniitration of governmental programs" (p.
/- . . ,

4987)., Iii short,. Congress, can "reasonably cletermir*trat its legislation (is)' an

appropisia method

discrimination" even'

dis'ormihatory

.power under ,Secti

of ..,attacking the' perpetuation of,, prior purposeful
.

if 'the ..spedifie- Practice's outlawed. "Might have

itnii" 59870. The MBE was h le imate .exer-cise Of
, ,
. -

bechUse Codeels .3.cpuld: rationally conclude "that
;

. Iradifionar procurttheni. practices; w en applied, to minority bu4nesses, wild. J . ,. . .t-' I .
perpetuOmthe effects prior tliscrtmina ion" (p. 1987). , r )

,-
...1 - , ),r.-'1 : ; ' ' '\,.

.

. .
A -

. ale

-

o

6
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The Section 5 analysis in Pullilove supports the rding of Section 602 of
Title VI suggested earlier. Moreover wi

initiative, Fullilove clearly authoriies federal le gislation that ties federal funds'!
for public institutions of higher education to the achievement of \integrative -

N.-
.

results, provided that a basis existstto conclude that it is aimed at eliminating. \
-the current effects and future perpetuation of,past discriininatoryrconduct.

.9. . , . - ... .4,_II , Congress has a fegitimate, souree of 4hority ton enact the 118E.
A ,-.

provisions under -either the. conintewrce clause or. Section of the"Fourteenth
-...-----

,.. .., .
. , . /

..
,...

means
,

.
A\ Amendment, the question remains whether the means adopted, violate any- .-_. 4 ..

, ..i \Iftnitation on federal power contained in the Constitution: . sk, 'f3 e
I 11.'.. "As a-threshold matteri" the Chief Justice reje4ed the-1.46W that \rin thec.,

.... . ., .
..

:' remedial context" Congress can only act in a wholly 4colbr-7blirtdi fashion" Zp9 -,t. .

.4988).'.. Courts have used racial -criteria in the rifeAdies_Contextincll-have-4!
I. -

approved state legiilation that uses racial criteria if that is "reasonably'.necesary ...

:

to Assaf compliance". with federal law (p. 1988):31.
Moreover, Congress has

^ . .
,.

. .pecial remedial authority' to enforce equal` protection guarantees:' /,
.-/ (It) not only' may uci voluntary' action tko asstire 4__..:\ compliance with e ting federal

\
,statutVry or . ,,

\ -
constitutional :antidiscrimination provisions, -"but- also,* - where Ogress 'has authority, to -declare certain conduct * t." unlariful, it may, as here, - authorize and induce State ;

/

action to avoid such conduct. (p. 4989) .,, . * .
, The fact that some non-minority firms, which are innocent of any prior

-diicrimination, may be foreclosed freni. contracting opportunities is not-a bar to
congiessional remedial;legislation: "When effectuating a limiked antproperly
tailored remedy to cure the dysts ef.prior. discriminition, suctia tshari7 ottAe
biirden by,- innocent parties.is not impermissible" (p. 4989).,

-

El 4
9

.4
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The Chief JustiT also rejected a claim that the 1V113 set agile was

underthelusive in that it defined previous disadvantage by specifyinkparticylar
. .

racial-and ethnic groups for legal protection even though other such groups may
. .have been diiadvantage4r discriminated' against. Congress was not trying to, . i . ... .

: "give select' minority gfoups* preferred standing in the construction industry;

"but has embarked on a remedial program to place them on a mire equitable

looting with respect to public contracting opportunities" (p. 4989). Also,Ahere

was no. coflvincing evidence that equally worthy. groups have, been crMitted from
, \
the Act's MBA protection:

, - r. .

Finally, the orevailine ooinion rejected a claim that the MBE provision was... - . -
At 1

'I r

ows a benefit on businesses' identified by racial oroVerinclusive because "it

,etimic\criteria which Cannot-be, jti;tified on the basis of competitive criteria or
e-a a reintytirthe present effects of identified prior discrimination" (p. 4989).

Aithough the Chief Justice yltimately, rejected the claim, he was to

g 4.1

the deleterious effects of even binign racial Or ethnic cpssifications when they
r ,

40( stray from narrow remedial justifications' (p.498?). Such a provision is not valid
.

. miler file provides a reasonable assurance application of racial or ethnic)'
tr

--t,cliteria will be limited totacconialisDini the em.ediel objectives 'of Congress,"
%\ .ar7'

and (b) "misoplicationi of the progr4m; be pitomOtly adequately
. . .

fdmedied aciminiStratiotrelr (pp. 498i-4990). The ,Chief Justice eiriphasized the

-:'? flexible it dniinisthaiive provisions that perthitted . exnp;iOn- and- waiver: eira
.

*neliet, oiitiat, flexibility to assure ihaetheprogra. Ali IN limite.d to a,,cbievirig , .
.

. 7 , . i , . A ,

. .. ....

*49 the remedialfals of Congress tiartlytt:rmisapplica`tions'of the raciatarld ethiiii1/2
4,

etlteroia catn bejeynOledk.cp.:4890).;fie l so stressed tpg `he MBE prograowas

tion,a and' Sulijects
I'

y extension or',, reskisessment and reevaluation by the' Congressiarlov.to
reenactment!' A990).. -.2-

a:
0

;.--; p

4

a

projeet,,agroprtately mitoeein 'extent- and
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The analysii in the Chief ,Justice's opinion in Fullilove suggests' that
. Congress has considerable lWtidr,JiiItttachin

programs that would eliminate the current effects and the future perpetuation of;
pest iscriminittipn, even absent a :finding that earlier discrimination was
unlawful. 'Although Washington and Arlington Heights- require a. showing of

. purposefuldiscrimination under equal protection, Fullilove and sitatzenbach v.
,

Mom allow Congress to act to stop current practices that only slave a
discriminatory effect. That is, under Section 5 Congress can do more. than

_ proilibit-ptirposeful diserintinationOtiscouraie or .bar',1tstate action that has

S

discriminatory impact pertetuating the effects of past discrimination" (p.4987).a V

There are limits to congressional authority, however, even'4inder Fullilove.. .

For example,. it. is noteworthy -that only tile allocation of a relatively, small
X

amount of fidekal funds Was,at-stake. The tot.1 foreclOspreun
innocent third parties was; in the context of -the total nationa market, d

> .

Minim's. i prevision' was of short duration and part of a public works; program
desi to put to work the un-end'under=ernOloyed, a lairge/segmeht of. It\

, 6whom' arq mein rs of minority groups. The threat to o

minimized beciuse of the administrative pexibility. ; .
.Revertheress, theodecision 'does permit the Department, if it slibuld chooseNat :.^\

to pursuef a policy .of racf-conscious remedies. designed to off\set the-effects 'ofAga ,past
'discrimination,.to forMuiate for congrets onal approval ik program of

re values was

P

cplicitly race-ixtied

the quota proliigions stru

... \
_ 4. . ,. ,

erii, simcd at promotillg .integritt . Arguably, even
. K.

down in the Bakke case cold be' imposed by a elegy
egislacive, *statement from Congress .in . its SietiOn 5 enforcement

. .

V'eateri6

-.5. w

le.
-._A sully, several members 'of the Court are willin to 'give

differenee.
.to -Congr4if judgment An enacting raceCOTISCiOUS remedial legislation than to. 4,..

t
J

r

,4* ,
,

4:e
1 2

8-0
r `.( , *

f
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decisions y a state agenqy:s "(W)e are bound 'to appioach, our task with.

appropriate 'deference -to the Congress, a Coequal branch charged by the
4

Constilutfbn with the power .to 'privide for the general Welfare . and.'to
enforce by appropriate, legislation' the equal protection guarantees of

.>
the

o.
qo

'
.

FOrtienth AmendMent"Xp. 4986; se also p.. 4990). Y (et, despite, this deference,.I .

the. ikevailing opinion recognizes Nat the Court must' give "close examination"

tci'a "Program that employs racial or ethnic criteria, even in a remedial context"

(pi4986). That's:pinion continues:" A

Congress must proceed only with programs narrowly
tailored to 'achieve its objectives, subject to continuing
'evaluation and reassessment; administration of the
programs Mug' be vigilant and flexible; and, when such a
program comes under judicial review, courts must be
satisfied that the legiSlative objectives and projected

. administration give reasonable assurance that the
prxygram will function within constitutiofial limitations.

t (p.4990)

Fullilove certainly seems: to provide considerable flexibility foy race-conscious
. .

remedial grOup prograitisi yet the ,continued lac 6 onsensus makes defi7

IV,....:....p.redfctions, problematic.. Attention to the Bur r approach w: probably be

most Aseful in 'devising a race-conscious program,, if, ,on policy grounds, the

. .1 \ DergetMerit should choose ttS use' federal funds an inducement for 1increased.
. .

. . 4integration or.
.

as a vehicle for enhancing the stature? identifiably black
. 4 ,,

. institutions that suffer.an OngollieharM fl!om. prior race discrimination.
.. ;

. ..

S
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NOTES

-

1For example, see . New Orleans City Park Improvement Association v.
Detiege (1958);--Gayle V. Ilrowder-4-956),--Hcilmes-,-v-.-tity-of-Atlantalltt5),-and
Florida ex rel. Hawkins v. Weir. of Control (1956). See also Wechsler (1959).

Weinfeld,and York (1966)
.2See for example

.
mColean, Campbell, Hobson, McPartland, blood, :-.

,-
i .

,. \ 1

, , '"
v

the Constits ngit via ated by raci 1 imbalance ill the schools .... An, order
3See Milliken V. Bradley (1977): "Thus the Court has consistently held that.. ,

contemplating the isubstantiveconsti utional right (to a) partitular degree of
. racial balance or mixing' is therefore infirm .as a 'matter of law." (p. 280, note 14),

4See Estes v.,Metropolitan Branches of. DallasiNAACP (080).

5
See Yudof (1973) discus-sing- a "universalist 'principle" 'that a just society

vinust be an integrated society. ,See also Fiss(19651pand Goodman (1972):
.,

., ,

.
- 4.

, .. .
..... . 6In the teacher employment context, this assumption is clearly expressed...

. , As a factor in Title VII litigation (see Hazelwood School District v. United States
(1977. The Supreme Court in Hazelwood, quoting from Aignational
Brotherhood of Teamsters v./United States (1977, p..340-0 note 20), stmt d:

. ,
- ,

(A)bsent explanation, it is 'ordinarily to be expected that. -.., nondiscriminatory hiripg practices willin time result In a .
work force more or less representative of. the racfel and
ethnic composition of the. population in the ccimmunity .
from which employees are hired:' Evidence of longlasting. and ,gross disparity between the composition of 'a, work
force ,and that of the, general population thus may.. be
significant even though Section 703(j) makes clear..that
Title VII imposes no requirement that a work force mirror
the general population4(p.,307). . ?`

.-

s , _.--,,

.1
7See PasadenalCity Boia,of Education v. Spangler (1976). . 'IC Ilir '

.

: :1

. N
. 4

Compare Lee v: Macon Coriy Board of EduCation '(1970), involving trirdej8 .

sli ,schools sand junior.colleges,, with AlabamaState Teachers Association v. Ala ma
Public 'School .and College .Autbority (1180); involving 4-year, degree gra ting ..

.extensfon 6f AtIburn UniVers4ty. . ,-. , , 7. .

. ' ' .:* ; ; # A " . 4
...' i a or 1.

Geier II. 17niversity of Tennessee 9791 with respect to the, merger of
U and Viand Riefigtdsorf v., Blanton (1 79) noting satisfactory progress .
WartLdesegregation at,)tenn ssee's inttituti n.1 of. prtsecondpry education,

exdislit of TS1.1.4 . : : : Pr- 1,, ,

. ..,. .. .''

. $. ......,`' a - . 1 =.--

.- .
b:, - .

, 1. =9
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101te Note, Tale Lir Journal (1970).

83
5

°

11 4-
Allocation of programs was suggested as a possible remedy by the c ciurt

in-Geieribut-was-resisted-brUTN.111.111MI

12See Note, Vanderbilt Law Review (1980).
-

.41114. 13See. Carla Public, Instruction of Taylor County V. Finch (1969).

14
See, for example, Maltz: .". . .(S)ince the equal protection clause only

prohibits intentional discrimination, . . . Lau is apparently overruled on thispoint" (1980, P. 345). See, also lesnick (197g)
-r

;so-
5Findings ,arecitein Adams v. Richards6n (1972).

116
Mariyland pursued independent litigation (Mandel v. United States

Department of Health. Education and Welfare. 1976), and HEW entered into-
negotiations ith Pennsyl ia (Adams v. Califano, 1977).

While HEW.ci ed Norris and Geier in further support of its position it did
notmehtion_the-Alik4-rug-g-

18.The.: issue bf affirmative action after. Bakke will be considered
.sepaiately. II..

See Maridel (1976). :
19

21:!Accord, see Mandel (.1976, pg. 556-561).

t '..11,in' .
e

.

the P6stsecondary context, it. is arguable that. Adaniq ,held that .i..iatatewide systems of postsecondary education: constitute a single] "Ketram."
.However, the Court did not to address that issue. directly., .4 . .

, .

.

t l'4--
___,by.dePartniental hciisfancy to risk -failure of its apeCific mandate. In. a

.. , The evasiveness of HEW's desegregation requirements may be evlained
<22

-,. membriutdurn of November, 1969, 'frdm Martin Gerryito the then-director of'
' .0Citi Gerry sated: "Wt :Auld seem prudent to place -the burden for developing

.s,0k with them;i4lether they twofky not" (Mandel, p. 551,-pote421);
a .plan- Ifon the State. we make we are as a prcticalmatter t4

.
N

23

. , -f.

' ' .': r 0 t . : i
. 'li

-.. 7 : , See generally, NoteoYile Law Journal (1970; pp. 673-678).
A.. , ,....

-. 24 . / .
.. See Cleier v. University of Tennessee (197.9, pp. 1068-10711). Pc

.., I 0 .
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.(
2&

..-.This dee-Won upheld Tennessee's overall 'statewide pottsecondary .
education desegregatio6 plan without any such "priority considerp.tion" ppyise.

/ea

.

See Geier v. University; of Tennessee (1979, p. 1068)..

.1

I

2.7
Accord, see ASTA (p. 790).

-
28

See Title VI Policy Interpretation (Federal Itegister, vol. 44, 1979, p.
'58510).

; 29Se'e Villige of Arlington Heights v. Metropolitan Housing Development
Corkoration (1977), Washington v. Davis (19/6), and Personnel Administrator v.,
Feeney4(1879; p. 279).

..

i

*,.' 30 .' ....
Minority' group members azede&cribed as "citizens_of_the_United States--

, - who are Negtoes, Spanish-speakingeprientals, Indians, Eskimos, and Aleuts" (p. 8 '. 4981).
I

., i
_ . .18 =21) and United Jewish Orcanizations V. Carey (1977,.1.1.,-6.11/ allU

k

4 314.4 (p,p.
pp..14T-1651.180-187).

. 32The
conctuting opinion Of Justice, Powell_and the dissentin opinion of

Justice Stevens,are also worthy of attention because they reflect. flexibilityand an openness. Their decisions in these kinds of cases are likely to turn on
specific circumstances.r.

ry .
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