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SR THE POSTSECONDARY DESEGREGATION PROJECT

(

Preface *

In late 19319, the Educatnon Policy Development Center for Desegregatron .

was asked by the Office of the Assrstant Secretary for Educatnon, U.S.

L 4

\ Department of Health, Educatron, and' Wel&are.uéDHEW) to underta*ke

comprehensive overvxew of the factors that mrght affect the ’deral role in the )

1

* sl

desegregationof postsecondary instltutlons,h This study, in turn, would provnde

the basis for inquiry related to the effrc%ﬁy of different pollcy optlons avanlable

to the federal government. This charge was renewed and further developed by ¥

- the Office of the Assrstant Secretary for Planmng and Budget ‘n{ the US

Department of Education when the major education activmes of DHEW werex

- given cabxnet status. T \.

-

Thns effdrt has resulted )n a series of related studies which we call the . \ o

Postsecondary Desegregatnon Project (PDP) The PDP, whnch appears to be the 3 -

fxrst attempt ‘to addr}ess/ in a comprehensive way a broad range of questions

affectxng postsecondary education, has several components of which this report
) ) Ve ’\ .

is one. These components include: ~ . oo . e

Report I: The Status- of Desegregatioﬂ and Mlnorxty Enrollment in
Postsecondary Education—Mark A. Smyhe , '

\
Report I: Legal Issues in the Desegregation of Postsecondaf'y Educatxon-
. James F. Blumstein . RS e
© Report m. Federal Operating Programs Related to Desegregatnon of
Postsecondary Education—Mark A. Smylie . N
A-Reportlv' Goals" for the Desegregatnon of Postsecondar{r Educatron and
R ' Barriers to their Attainment—Willis D., Haney, John B..
williams, and Wllham T. Trent
* Report V. Desegregation and Tradxtlonally Black- Instrtd’tions-‘lohn B.
Williams . _

) )




o , - ' i
. . Report NVI: The Effects of Postsecondary Desegregatmn on St;fsents
N Findings from the National Longxtudmal Study of 'the Class of -
. : . 1972-—wuham T. Trent '
. . .

. Report VII: A Prehmmary Study" of the Efficacy of the Adams Guidehne in
- Promoting the Desegregation of Postsecona !nstxtutxons—;-
. John B. Williams

. ] Repor VI Options for Federal Poliey Related to the segregatlon
v _"_-_-;, of Postsecondary Education—Willis D. Hawle and John B.
. Wllhams.

> A
' Several,persons have‘ contnbuted to this study. The pnncf/al mvesngators

) .’ Ll
P are wmxs D. Hawley, John B: Wuhams, William '£.=‘Itnent, M k A. Smyhe, and
¢ 3 '
) . James F. Blumstem. Anhe Border.s-Patterson coordl%tec/ portlons of thlS
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project during 1ts first year. - AU ‘ /
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'LEGAL ISSUES IN THE DESEGREGATION ,
OF posrsaconnARY EDUCATION e

James F. Blumsteln

' : .7 ta )

. ' Introduction z

Two central questxons serve as the analytxcal focus of this paper.- The fxrst .

issue concerns the apphcatxon of constitutional prxncxples of desegregatlon,
~derivéd from- the wontext -of prnmary and secondary educatlon, to the
postsecondary educatxon settlng The second 1nquxry examines the role of the.

Department of Education 1n enforclng the nondxscrxmxnatxon provxslons of Title

Vi of the‘1964 wal nghts Act. s ‘ .

In order to understand the constxtutmnal issues of %ostsecondary
desegregatmn, it is necessary to explore the constxtutxonal prlncxplesvthat have
emerged in the primary and secondary educatxon cases, Accordinély, the initial

‘section of the paper an'alyzes the rnajor Supreme Court desegregation decisions,

identifying the controlling principles of habxhty in non-southern contexts and.

. developmg a rationale to explain the Court's approach to the problem of

s

Remedyxng the effects of governmentally impqsed sggregatxon. Thé next sectxon

considers the postsecondary desegregation cases that have arisen ipy{ ates of
¥

an'
Alabama, Tennessee, and Virginia, The concludmg se%tan oﬁhe fll‘St portxon of
the paper exammes the federal rol the desegregatxon of postsecondary‘
educatlon under Title VI. The last portlon of the paper then attempts to

synthesize and apply the analysis presented in the ﬁrst part.

« . . . N - . -
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Overview:‘ The Evolution of.Le ‘LDoctrme

¥ I .

‘in—School Des _egggaticm-Cases _ .

-

\]

The landmark school desegregation decision of Brown v. Board of Education‘

. (M) held invalid governmentally-imposed racial segregation in prirhary and -

* secondary education” (1954) Recognizing that providing pubhc education is a
‘most impo:t’ant function of state and local governments, the Court discarded the )
notion that equality in pubhc education could ever be achieved in a "separate but
équai" system. In public education, separate was mherently unequal and )
governmental]y-mandated racial sépamtion constituted a vmlation of the Equal
Protection Clause of . the Fourteenth Amendment W thi United States

oa w

— constitution.

. ..: . \

_The substantive rule of constitutional law announced in Brown I was’
relatively straighttorward in the context of school -systems expressly segregated
by state -statutory or constitutiona.i provisions. In rapid succession, the Court v

- issued a series ot per curiam curiam decisions in which, without turther explanation, the
"

’*- nondiscrimination ruie of Brown Brown was applied to other contexts, ineluding higher

education. i!f1964, the nondiscrimination principle was. adopted by Congress as. )
a norm governing disbursement of tederai tunds Title VLof the Civxi. Rights Act,
o/f 1964 outlawed racial discrimination in any program oreactivity receiving ]
federal fxnancial assistance. The statutory provision added the power of the

-—federal-purse- astmeam-oﬁnducing compliance with the basie/-nondiscrimination o

" priciple; if a federal benefxciary discriminated on the basis bf race, it taced a
cutoff of tedérai funds. ' S, ) ) / :

, . . L)
- . .
, A - ¢ . P
. - -
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Whlle the artxculatxon, apphcatxon, ace ptance, gnd_@glslative adoptxon of
the substantive nondxscri’mjnation rule all occurred wr%ﬁn\a decade of Brown I,
implementatxon of the constitutional mandate was much molze uncertam. ‘ The

Court in Brown I ordered reargument on the issue of remcdy—x.e., how the .

o —

decision in Brown 1 was to be fmplementedr‘ In \the 1955 Brown v. Board of

":,_'\

Educatxon (Brown 1) declsmn, the Court 1mposed a duty on local school boards,

<

"« with judxcial oversxght, to dismantle the govgrnmentany-created dual school

. system. :To suggest a bit of discretion as to txmmg, the bourt adopted the phrase '

> Uall deliberate speed" whieh, as it turns out, invited \delay and resxstance rather

) i

. than the orderlxness, flexnbmty, and compromise it was desrgned to achxeve. .

lmplementatlo‘n of the Brown I mandate posed no real \problem, iromcally, '

—

in areas otitside of public beducatlon.. For example, formerly\segregated public

S

.parks had to be -opened up and operated on a racm‘ll‘?\eutr& Basns. (Evans v.
Newton, (1966)) Systems of racially identifiable public restroc\xms and water
Sewion

fountains had to be eliminated (Mayqr and. City Council v.“Dawson, 1955), and
ravxally_se‘gregated—;pul)l;eﬁsw&mn@ng——peols-were-—ordered—o;ejravted ‘on a

" nondiscriminatory ba‘sis, if operated at all.'. (Palmer v. Thomgson, 1971)
‘Dtsmantlmg dual systems was snm%y a matter of breakmg down .the racxal .

. bamers that had been erected by’ goven’ﬁmental action. The courts dxd not"stop

to inquire whether integratlon had followed from the desegregatnon orderéd in »

compliance with the nondxscriminatxon principle of Brown l. No Sonstitutxonal
issue emerged if, for expmple, a formerly black public golf course continued to

Vtract prxmarily or excluswely black players. while ‘the formerly whlte public

-
s

?E;lf course -continued to attrfct a white clientele. Provided that'thie formal

racial barriers were eliminated, the nondiserimination ‘m‘andate of Brown I ig_was

.-; s,a,t,iSﬂCd. - : . . ‘ . - , .
“ ' , . +~ . \

.ﬂ
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(- "\ The/ remedy problem "in' publie education was not \50 simple. In the
immediate aftermath_of Bromvvn 11 the Court refrdineé from ar culating remedxal ’

standards and interceded only where its authority was directly threatened as in

Cooper v, Aaron (1958) Over tim hoWever, it became clear\that.southern_

school” boards .and political officials were resxsting rather than accimmodatmg .

'}

)

the desegregation proceﬁ At the same time, there developed a pervaVe view
that intégration in the classroom', per e,' had a benefic\ial effect black
children, was not harmful educationally or ociafly for white children,. and ouid
iy help offset years of officially fostered racia isolation and stereotyping.2 In\the
school cqntext much attention came to bé focused on "results," ie, t e

4
effectiveness of desegregation decrees in disma \tling dual systems although the \'\ '

precisé meaning of "results" was only ambiguously ¥ rticulated. 2
‘ Concern with the effects of desegregation ord 8rs inevitably led to serutiny- _
-of ragial ratios as evidence of the impact of court-ordered desegregatioﬂ.
Whereas few seemed to care much about the actual gimpact of desegregation
- orders on golfing or swxmming, a strong ecivil rights cohstituency worried about
the ongoing x:acial identity »of previously segregated schodls. The Court in Brown.
o 1L had assigned- primary responsibility t0 local»t‘of icial's for dismantling- the
\e\gregated ~8chool system. Desegregatxon advocates argued that an @%en
admissons policy was an inadequate offidial’ reSponse. Such & policy thrust the
burden of desegregation ‘on p&pils and their parents who faced ﬁ@rly’\
] insurmountable political economic and social pressures not to disturb dual |
systems that were emotionally and sometimes violently defended by" both public
officials and private "traditjonalists."

'l‘he crucigl post-Brown II remedies mmt j hool Board, ]

was decided by the Supreme Court in 1968, Up until that time, the\Brown n

10




)

mandate that there be "a transition to a racially 'nondiscriminatory school

\o

tystem," had been taken to require -only a polacy of nondxscrxmxnatory admission.

In Green the Court rejected a freedom-ofhchoxce plan on the ground that it had-

not been effectxve. When the suit was filed, a black student had never attended

, the one white school in- the county and a white student had never attended the
/

.,, ‘ -one black schodl in the™ county. After three years of this plan, no whlte attended

the county's-oneé black school and only 15% of the blacks in the system attended

the white school 1t was ‘obvious- that rac:ally 1dent1f1able schools persxsted and,

,ﬂ’c,

where they did, the policy_of open admxssrons was 1nsuff1c1ent to satxsfy the

school board's Brown II responsibility: The Court in Green held that school

P affirmative: duty- to take whatever '§teps might be neeessary to convert to a

’ umtary system in which racial d1scr1m1natxon would be ehmxnated root and -

- branch® (pp. 437-438). The heasure of success of g desegregatlon plan was its
. effectiveness ﬂ‘he board's obhgatxon was to adopt a plan "that promlses
realxstxcally to work N now" (p. 439). The precxse standard for determining

whether a plan would work, whether it was effective, was not specxfxed in Green,

“ J—

the context of primary and Secondary schools, local officials "would have to do

mpre than simply permlt black students \to attend white schools and vice versa"

. . . F .
(Columbus. Board of Educa\ti_on v, Penick, 31’979’ p. 495). " But. Green also posed a

A fundamental'questlon of pringiple: Had the development of remedial doctrine

\\' . . subtly transformed the substan ve nondxscrlmlnation prxnclple of* Brown Brown 17 If
v more was necessary than an open admissions pohcy to implement Brown I, and if

- »

P

- ) * '\ ’ * . 5

boards operating previously segregated.systemsf were "clearly charged-w_ith the

but the 1mphcatxon of Green was that the Court would examine racial ratios as ‘

5 - indicators of a plan's success.
4 ' The "affxrmatxve duty" language of Green made it clear that, at least in -
. ‘ Py \

’
e




LY

the Court would measure a plan's effectiveness by scrutinnzigg results (1 e, -

. racial ratios), it is arguable that the substantive doctnne of B rowg I had been

a substantive constitutional matter some type of afﬁrmatwe duty to 1ntegrate

&
-

previously segregated schools. . ' ' -

Green grose in a xural community that had only two @hools, one black and

-

' 'one white. Smce the county was not ‘segregated resxdentially, the Coux}

1

¢ suggested a nelghborhood school policy effectuated through zoning as a-means of

<

- increasing actual desegnegation. In Swann v. Charlotte-Mecklenburg County

Board of Education €1971) the "affirmative duty" language of Greenﬁwas-

extended to an urban context. The ‘Court made 1t clear, however, tha\ there was

~ no S}hstantive constitutional right to any particular level ‘of dntegration.

z

ConsequentlyJL while Swann is widely cited for its extension of Green to an urban.

c«context, it simultaneously scotched the view that Green, a Brown Il’remedies. .

_gase; h had subtly transformed the substantive principie of Brown 1 from
nondiscrlmination to integ'ratlon.3 Swann left unresolved the ratlonale that
justified a focus on 1mpact in the remedies phase of a case when the substhnnve

constitutional doctrme of Brown.I simply prohibited governmentally-imposed'

segregation but dld not estabhsh a right to 1ntegration. If Brown 1 Xﬁy <ca11s for -

) subtly, but fundamentally, altered. The impact onentation of Green suggests as &

3

thé elimination of governmentally-imposed segregation, what~ wjrrants the .

. Court's scrutiny of-results as a measure of success of a desegregation decree?

~

" Swann's endorsemient of race-specific remedial orders represents, with
—— . - L , .

minor 'excegtions,' the Supreme Court's last word .dn southern school

desegregation.‘ Despite its analytical .ambigulties, Swann settled the principle

that courts would look at the actual effects of a desegregation plan in arder to
. 7 ‘ > . N -
judge its adequacy, even though not every school in a system necessarily had to -

. ] \ , ,

< 1.2 ’ i‘ ' '. l. o

-
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' législatwe or constrtutional pohcres of segregation, a court must determlne in

. Supreme Court desegregation decrsmns from Brown Il through Swann dealt

be mtegrated for a plan to be satxsfactory. The conceptua.l ambrgﬁtieSALSmm

have beoome, however, major battlegrounds 1n subsequent non-southern school

~desegregatnon cases, in which courts must face riot only Brown II ﬁnplementatxon

issues but also Brown 1 substantive doctf‘ne issues. . In the absence of exphcxt

the first instance what constitutes impermissible segregatron, how it 1s proven,

&nd what is the proper scope of a remed.y . : ":.

¢ ® A
e f)
v . ° v..\)"\l
4 - D
. ‘ { U 3
A N : :. - Ty '&‘ \’( . 4
o' - M‘ t

Be . - \-A‘
- .‘\‘

thh the proper scope ,of a remedy to undo Slegregatlon exphcxtly 1mposed by
state statutory or constitutional “provxslons. Because a precise ratlona.le for a

result-oriented impact analysxs was not fully articulated, some ambxguity about

the nature of substantxve doctrine remained. As the Court decided” non~southern ~f R

-

school desegregation dases, it was forced to face up to- the doctrinal i issues not

>

- .

fally artxculated {r;the southérni’ context.

"The first non—southern case to reach the Supreme Court, Keyes v. School -

Dlstrlct.No. 1 (1973ernvolved the Denver school system. Although the basic

B issu)e was ‘the approprxate scope of 8 desegregatron remedy, the Co[urt was faced

' facto (1.e., observed) segregatlon, whxch resulted from purely private choices, »
" was not unconstxtutxona.l BroWn I barred only de jure segregatron, that whlch is -

B imposed by government or gOVernmental offrcials and for which govemment is

4

with defxmng what constl}uted a—sxgstantwe vxolatxon of equa.l protecton. The

Court clearly noted the drstlnﬂ%n betwéen de facto and de ju_r' segregation. De.: ¢
‘3{ N

accountable (Keyes v. Sehool District No. 1, 1973, pp. 200-201) The test for:

determining impermissible segregative activity was 1ntent or purpose. Thus, the ’ -

-
PR
: .




. meaning of Brown I became clearer. As stated in Swann, there was no

) substantive right te racial balance or integration, only a right to be free from - | Lot
“governmentally-imposed segregation and its after effects. - to.
.‘ .. The trial court in Keyes found that Denver school officials had engaged in
intentional discrimination with respect .to- the schools in fark Hill, a ~ ®
predomi_nantly blgck area. The finding ®as tllat/ of ficials had purposefulolb sought

to confine blacks in' Park Hill to schools built exclusively for residents*of that

P

area. Outside of Park Hill, Denver had another segregated area, but there was =~ ..

- no finding of purposeful diserimination with respect to student 'assignment in \ ‘
those schools. The question was whether the finding: of integt‘ional segregation in
Park Hill could serve as a predicate for a systemvride desegregation decree. In

) .other words, the issue became ‘whether pugxoseful segregation in a portion of the T e
distriet could be deemed causally related to observed seg;egation' elsewhere in

" the distriet. . -‘"’ l & ~. B o

Clearly, the problem of causation 1s critical. Since onlfr intentional

segreg.atnon is actionable, a desegregatnon remedy can follow only where a causal

)
connectnon exists between a purposefully segregative ac{ and observed racnal

’ seg_regatnon. The problem in Keyés was that plalntgfs could only present dnrect .o
evidence of purposeful (de jure) segregation in Park Hill; with respect to the - ° g -
observed segregation elsewhere in the district, there was no showing of the /

"requisite discrnminatory governmental action. /“ﬁ\e appellate court concluded .
that only a remedy applicable to Park Hxll was appropriate, but the Supreme

. Court held that the showing of purposeful diserimination in- Park Hill sufficed to,

justify a systemwide decree. The lower court found no basis for attrnbuting the

purposefully_szegregatnve acts involving Park Hill to the de facto segregation

. observed irlg the core city. - The Supreme Court, in contrast, held that the




- »

obs@ved segregation in the core eity would be preshmed either to _be the effect,

- of the segregatlv; acts in Park mn or caused by purposeful albeit unproven, / Ty

;, vOfflClal actions, .,:(\ . N N [ - R —— S

1 . R

Bven though p{alntlffs did not afflrmatlvely derﬂonstrate the causal link . N

between 1ntentlona1 acts of segregation and the observed segregation in the core )
city, the Cburt reached its conclusron by estabhshxng two rebuttable
* presumptnons, one concermng effects, the other concerning integt. First, where
. . a fxndmg of de M_ segregatxon is made as to a meaning'ful portxon ol' a dxstrnct,
. ,-the Court wm presume that the effects of that.: actnon will rlpple through the .
entrre dlstrlct. Even if the” flndnng of infentional segregatxon is llmlted to-one

- A -

. A area, the Court wxll assume that there has been a reoxprocal impaet distrietwide.
. The school board has the opportumty, in rebuttal, to demonstrate that the actual
impact was restrlcted to only portxons of the dlStPlct‘ this can be shown if there
- . . are separate, 1dent1f1able, and unrelated components of the dlstrlct that werée
o ' t'hot affected by the dIScrtmlnatory conduct (p."204-205), g : \
The second presumptlon concerns intent. Where: plaintiffs have shown
1ntentxonally dnscrxmxnatory actaons as to a substantial portnon of a school «~
dlstrxct and observed (de facto) racial segregatlon in other portxons of the’
ot o dlstrxct,\the Court w111 presume the observed Segregation is not adventltxous but
rather the consequence of subtle, covert actlons of the board.’ This transfer of
| '¥ “intent was labeled sardanically by Justxce Rebmquist in his dnssent as a ‘doctrxne

gﬂw ~ *7y% of "aint." The Court believed this to be a reasonable presumption—a board that -

# . ) '
- ©.. deted on & discriminatory basis in a portion-of a district was deemed to be

1T TS < \ - . *

. A ‘ ' responsible for observed segregation in another portion. The board eould rebut -

LT the presumption in one of two ways. Either it could show that it did not act out
of an impermissible motivation, or it ecould prove that the existing segregation

. . ' .
M - . . . S ‘,




~ communlcatlon, fnendshlps, and business r;}atronsMps
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"did not result from governmental actions but would have come about anyway, .

>

even without the impermxssxble conduc\\j(pp 2114213}j ¢ Both showings are

difficult to establish, first because flndrné ofw negative is very difficult as a

practical matter and evidence of & nexgggofiood school pohcy'would not be a

sufficlent rebuttal, and 'second because proof of a demographlc hypothetxcal is

14

very uncertain methodolog:cally '
The presumptnons articulated in Keyes help hxghlxght what must be the
underlymg rationale of Green's affirmative duty remedy Although there may be -

jno constitutional right to an 1ntegrated schopl system, there isa recognltlon of a
personalf and soc1etal intetest in 1ntegrated prxmary md secondary education.
Blacks are thought to benefxt educatronally in an j ‘rated envxronment. By"

increased contdet wu'h blacks, whites gain a greater %Jeqxatnon Qf the rnch

".«}d,

“B'oc‘iety gains'by

v ‘4\

cultural diversity of our multl-cultural, poly-ethnlc soc1
e

r&ducing racxal and ethnic 1solattgn and’ 1ncreasxng 1nter-raclal networks of

Copsequently, ‘while

there may be no consti’tutnonal rxght to antegratlon, plamtx;fas" in school
] \ [4

, segregatlon cases have a cogmzable 1ntenest in ap ;ntegrated publie educatron

ol' \~

Estabhshment of such. an. 1nterest in séh}o} mtegratlon is 1ns cnent,

however, to querstand Green and Swann.x There is still a mxssnng hnk in the

' analytical chain. That gap is closed by the«tndulgence of -an assumptxon. Faced

with a flndxng of unconstxtutnonal racial dlscrxminatxon, a,court must determrne
the proper remedy It is axnomatxc that a Qemedy must correct a substantwe

violatxon of the Constxt\\}txon, restornng a pre.vaihng party to the condmon that

¢

would have obtained in the absence of an unconstntutnonal det. 'I‘he problem is to -

determine what the world would have looked like if the illegal, discriminatory

. [ 4 ¢
activity had not occurred:” > . .o
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. ln l_{ y the Court clearly assumed that racially dnscrnmrnatory conduet in
* N
.
- & portion” of a’ sthool distriet had spillover effects, so.that observed

dxscrimlnatnon i.elsewhere in the dlstrlct could be attrrbuted to _governmental

~ -

. ‘action. This presumptron is rebuttble, but the burden lies with the defendants to
show non-impaet. The keyes formulation suggests that the "afflrmatnve duty"

remedy of Greenland Swann is premised on an assumption that, absent o(flcnally-
6

‘ imposed segregatlon, the school systéem ‘would be racrally mtegsated
Consequently, a schgol board must purge past official dnserrmlnatxon by
"res‘toring" what, b‘y-«assumption,' wouid -‘have been a. voluntarily .integrated
“syste"m. ’ Once that system is in fact integrated (i.e., "unitary"), or if the board
can show that the system would have been segreg\ted anyway (an almost.

. ‘. impossnble burden), then the "affirmative duty" has been satrsfred. \. o
The division among the justices on the Supreme Court now largely turns on
N the vahdlty of the pro-lntegratron" assumptlon that ostensibly underlles the '

decisions in Keyes, Swann, and Gfeen. The issue is joined in two contexts: 1)

finding of liability, and 2) dete’r‘mining the apprc:priate scope of g remedy.

l First, with respect to liability under Brown I, there is disagreement about .

S :the ongoing imp'act of finding raciallydtscriminatory eonduct in an earlier period

\ ) of time. -A\ssuming de i‘!ES segregation by a set of acts prior to M‘in 1954,
does that finding serve as a predicate for a desegregation decree 25 years later?
'fo prevailin a non-southern M*case, a plaintiff shoulders a burden of proof

Qt;show at a minimim: 1) prior intentional) official segregative eonduct; 2)' the

: absence of sufficient remedial action on the part of the defendant school board,

e, a failur?to fulfill its "affirmativ@ duty" under Green/Swann; 3) the present
existence.o’?%hsgmable racial segregation. The apparent analytical problem is

,az~zso<:ltm”ngi7 prior illegal segregative conduct with the current, observable

segregation.

- ] \ .
-
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intentxonal act of segregation, even if relatnvely remote in'time, is the cause of

) BRTR A

Under one- approach, the Court could a§sume that an . unr‘e‘medied, .

cxistmgvobservedsegregmon. The burden rests with the defendant schbol board

’
[

to show that the causal connectxon,does not exist, and that ‘the 'observable

. 0 ¢

segregation would exist even in the absence of the board's impermissible

conduct. Under a second approach, the responsibility would.rest with plaintiff,

ds an affirmative part of making out his /case, to demonstrate that there has

<been an ongoing, traceable, current segregative effectﬁiving from the prior

megal conduct. That v1ew would permit a court to order remedial decree only
to the extent that a plaintiff could show a causal link between past segregative
conduct and present segregative consequences. .

Where the burden should fall depends, in part, on one's sense of Wthh party

ean establxsh facts most expedntxously, what the world would look lxke absent

) official segregatxon (1.e., voluntarily 1ntegrated or voluntarily segregated’) and,

ngen the uncertalntxes of demography and statnstxcal proof in general, which

. . ~

panty should bear the risk of non-persuasxon. The second and third factors are

- the, most poignant and value-laden in the school desegregatlon area.

ln formulating a substantive standard of liability, a_court must determine

‘what ‘probative force to give to evidence of remote segregatxve acts., If one

assumes that, absent officially fostered segregation, the school systgm would be

substantially integrated then the gap in the, analytical chain is not especially

troublesome. It would follow, by assumption, that in a neutrally administered

Ssystem,-segregation would not exist. Therefore, a finding of official segregative

" acts, even i( remote, can reasonably be deemed causally /x:elated to the existing,

- of the past intentxonany segregative acts.

observed segregation. 'It violates no basic b'elief to require a defendant to

demonstrate, in rebuttal that the existing, observed ﬁegregation is not the result

.
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On the othér hand, it does ma e\some analytncal sense fo impose ‘on the

A}

plaintiff the responsibility to prove'each element of his case in eonformity thh

i

Jegu_me hi ould-require—that plainti pTE nt prooauve evidence

e\ndence rebuttmg that causaljinference. ‘Much more hkely, hoWever, is that the

9
“ results of statistical analysxs /will be inconclusive.” By the nature, of statistxcal

-
-

methodologies, it is very hiéely that no hypothesxs can either be proven ot
L | NS Y .
- disproven. IR T : ' e .

Given that reality, the ultimate question is on which party should the risk
of non-persuasion lie. )faone reasonably assumes that in a typical ‘case statistical

")
evidence will be inconcluswe, the problem again becomes one's vision-of .what )

<N

the world would look like in the absence of- oi‘txcxally fostered—‘s-e‘g—r’egatmn.

[} Y — —_—

" Placing the nsk of non—pershasxon on the school board is, in essence, 8 statement-

v

° . that in a governmental_ll neutral world people would voluntarily wing up -

integrated. Placing the risk of non-persuasnon on plaintitifs, under the

. circumstances, {s-in essence an ai‘i‘irmation that ’ there would likely be

considerable voluntary segregation in the absence of impermxssxbly segregatxve

. —

s
.
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© official cohduct. In the re&l world of statistical un\ertainty, it seems that one

visxon or the other of what a governmentally neutral world would look like must

underhe the- formulation of substantive doetrind. This fundamental difference in

world view *separa!tes the "idealist" from the "reglist" camps on the Supreme

Court in school desegregation matters, | . - " »

v The second major context in which the causality issue arises involves the ,

scope of the remediaJ decree in a Brown i type cas}a The unarticulated
assumption. in Green and Swann was that ours would be an integratEd society

absent.: governmentally-fostered segregation. The * emphasis on the

neffectiveness” .of a desegregation decree required a focus on racial ratios,
»1 o . .

presumably in an attempt to restore an assumed 'status of the pgrties prior to the

effect of - official acts of segregation. 0 Thee Court's dec:s:o}i in Pasadena City .

L
Board of Education v. Spangler (1976) made it clear that once a unitary system

) had been achieved, there is no contmuing constitutional oblxga'tion to promote

integration.

The 1974 Detroit case, Milliken v. Bradley (Milliken 1), made it
clear that the Keyes presumptions were inapplicable where more thana single
- sehool district was involved. The subsequent Dax’ton case suggested, however, a

fundamental rethinking of the assumptions underlyfng Green. ’ *

In Dayton Board of Education v. Brinkman (Dayton I), the Supreme Court *

v
held that a finding of three relatively isolated discriminatory acts could not, as
\._..____

. "cumulative violatjons," suffice to justify a comprehensrve, systemwide

4

desegreg'ation decree. In remanding, the Court held that in formulating a decree

a trial cqu;t, must "tallor 'thg, scope of the remedy’ to fit 'the nature and extent

Y
of the constitutional violation™ (p. 42‘,0).

Assuming a proper- finding of

intentional. discrimination, a court




must determine how much incremental segregative effect
these violations had on. the racial “distribution of the
Dayton school population as presently constituted, when
that distribution is compared to what it would have been .

.. dn t ions._The N
. ren(edy must be designed to redress that.difference, and -
. only if there been a systemwide impact may there be
asystemmde emedy. (p. 420) /’ T

——mevbeﬂmmm@nwexn there

-

The standard in Dayton appeared to undermme the pro-infegration
assumptxon" approach of Green and even, ___e_y_e;.. it seemed to require that a
dist;lct court make -a factual determinatron of what the school system would
look hke if gOVernment had. acted neutrally. Comparmg the actual thh what

might have been, the court would be authorized only to ordgr are 'Zbdy\that
ed

v achieved a prOJected level of integration rather than .somge assu level. -

(typxcally a range deterniined by the commumty's proportionate racial -

comp051tion) G!early, Dayton I imposed 8 greater burden on plaxntrl'fs and

.eourts to identify ard prove what the actual racial composxtxon withln the school‘

. b ¢
system would be‘in a nondxscriminatory socxety. It Authorized a remedy only up

. to the extent t'o which officxal segregatxon changed the resultxng racial sxtuation.

The Court in Dazton recognxzed the "difficult task" it‘ was 1mposmg on

L}

trial judges and plaintiffs,ybut there was an increased concern that the federal '
K4
courts "restructure the operatmn" f school systems only to the extent that'a

]

constitutional yiolation had demonstrably altered the, course of racxal dante
. pattérns; e ‘
" Daxton appeared to respond to a growmg skepticlsm among SO

as to the validity of the pro-integration",,assumptions ,pf Green an Swann,

'/ would be as much integration as the Green model intimated Justice Rehnquist's

o -opinfon in Dayton I appeared to draw heavily from a concurrence in Austin

';\‘ x
-
4]
}s‘»i
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-
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~ argued: * CoT \; '

9 -

_urban public schools across the country—North and South-
. . \ -is the imbalance in -residentijal patterns. . ... Fdr
. example, diserimination i Housing~whether publie” or

Economic pressures ‘and voluntary, preferences afe the

cprimary determinants of residential patferns. : .-, - Large-
supports a finding that the: extent of, integration sotight to

authoritjes fulfilled their ‘constitutional obligations in tte
. bast. (pp. 994-995) ¢ o s L

-

. *

private—cannot  be attributeq to school ,authorities. -

- v scale busing is pPermissible: only -wher€. thé ‘evidence.

AR

‘Iridebendent School Distriet v United” States '(;976),°i'ﬁj"which Justic

, “The principal cause of !Lcja.lﬂand_emh/fg"._imbé.lanc&_inﬁi

be achieved by. busing would have’ existed had. the School'- -

. ’ o K o ® ., ]
In shorf, Dayton 1 could be interpreged as telling: trial eourts to agsume an

. The’*fqaugality rules implieitly uhderl&ig‘xg' Keyes and qsiensitliy -modified in

e Powel]l

?
-

agnostic position about what a racially heupral ‘world would loek like, fhat it is

the plain{i_ff's responsibility to show what degreé of ‘iritegrq{ion_ would have .
- ~ . ¢t o ; o 3 © - .

occurred absent illegal government conduet and a ceurt's responsibility to- order

a rém'edy‘that would achieve only that invc‘remerit:a,li dégree of integration. . . * . :

.

The Court in Columbus rejected the argument that Dayton had-

. implicnzitly' c;verruled or limited those portions* of ’Ke'xes

", . . the constitutional breach. (p. 458 at note 7)

o—
. T

- "~ and Swann approving, in certajn circymstances, inferences -

e systemwide relief on tMe basis of a finding of de “jure ‘ segregation in a

Dayton I were addressed agaﬁ'x in"Columbus-Board 6f“Educgtibn v. Penick (1_@'?9)._ ‘
» - - -, v v . \ . o~ 4

*

- of general, systemwide purpose and currefit, systemwide
'y \ ' . impact fromevidence_of diseriminatory purpose that. has ~ -~
resulted in’ substantial current-segregation, and approving
‘a systemwide remedy absent @-showing by the defendant
. . of what part of the current imbalance‘was not caused by

Instead; the Court applied the Keyes présumptions and analysis to justify
. 2 Reyes 4 ne |

—Nsubstantialp ,
« « " {p. 458). Thus, Columb

{limiting"%he contrary stkges;}oﬁ'of Daxt}m I ",;f,‘,”' ‘”N e
o o P Yo s
' 1 22
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T 0o .
.« . absent SUff!ClGﬁﬁOfEﬁ'aPy proolby the Board -
re-established the validity of the Keyes approach .

- for determining the appropriatertess of. a systemwide desegregatiofi decree,
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__In Dayton Board of Educatxon v{ Btinkman (Dayton 1), the Court dealt

-

dlrectly with the other ‘major causalxty 1s$ue==rwhether remote gonstxtutxonal
ﬁmmmerwmsmf—cumnt—rehef—m thrabsencrof—rshowmg‘that—
past dxscrxmxnatxon has an ongolﬂg current fmpact. On remand from Dayton I,
e " the trlal court dismissed thes complamt on the ground that "plalntlffs had faued

ca to prove that acts of intentional segregatlon over 20 years old-had any current -
\incremental segregative effects" (p -532). The Sxxth Cireuit reversgd on the
ground that o , .
AN . s
. at the txme of Brown\i the Dayton Board was opera*:ng a
) dual school system, that ‘it was constxtutlonally required
. - . to disestablish that system and its effests, that it had
. failed to discharge this duty, and that the consequences of . N
. the dual system, - together with the intentionally -
e segregative impaet of various practices since 1954, were
. of systemwide import and an appropriate basis for a
‘ - systemwxde remedy. (p. 534)

»

In- decldlng Dayton II, the Supreme Court rejected the contentlon that

.

- DaytonsI required a plaxntxff "to prove w1th respect to each 1ndw1dual act of

dlscrlmlnatlon precisely 'what effect it has had on current patterns of )
_ segregation' (p. 546Wtather, it was sufficient that plalntlffs demOnstrated ;

systemwide substantwe iolation prior to 1954, us1ng a _gyi-style presumptlon'

o' - e analysxs. Subsequent to 1954, the b/ar\ did fiot fulf*u its afflrmatwe duty to
‘ N\ desegrega\e, the measure. of which is "effectweness, not the purpose, of the
actlons in decreasing or 1ncreasmg the segregatlon catised by the dual system" (p.

538) Since the board hed an "unsatlsfled duty to lxquldafeva dual system," the

Court permitted an infefence that the cwént observed systemwrde segregation

could fairly be traced back to the "purposefully dual system of the 1950's. . M (p. /
541). - -
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. ‘The ana.lysrs in Dayton I reflects a consxderable retreat from that in
Danon and a return to the expansive causality notnons of K eyes, Swann, and

Green. The Court assumed that & pre-1954 substantive violatxon, unremedxed by

. af{irmative action of the Green/Swann standard is the cause of current observed )

‘ot

segregation, absent rebuttal evidence. Dayton II, suggests that even a §emote .
constitutional violatnon, when unremedied by affirmatwe acts, may be presumed
to)e the cause of current ‘6bserved segregation. -Again, the assumptxon is

- consistent with Green, Ewann, and Keyes and reinforces a theory that private-

» H)

choice, unfettered by governmental 1nterference, will generate & - racxally~

A integrated school system. Unless defendants cari refute the causal 1nference,

-

have aclueved a unltary system for.a "Pasadena mOment," the Court now seems -
. > 2o
wming to attribute existing segregatnon to remote official diseriminatory acts, . =g

*

even without» afﬁrmative proof of a causal nexus, The tougher causahty

standard first . articulated by Justxce Powell in® AUstrn Independent School
J
District v. Unxted States and later for the Court by Justice Rehnquist of D ayto

_I, seems to have been rejected in Columbus and Daytbn 1L As ar'TeSult,‘fn the

- P

area of primary and,,secondéry education, the Supreme Court appears to have. P
" ~ e
adopted an assumption that a racially integrated society would exist absent

_discriminatory governmental action. foof of even remote purposei‘ul official
diserimination will suffice as.a predicate for bverturning currently segregated A
* N : ’
systems, and evid nce f impermissible dis rimination in a substantqn portion of

ra district will allow an inference of vgouernrnentally-imposed segregation in an
4 : ' - e

. entire system. VA ' .
. “ves -,

. Haying concluded this diseussion of the evolution of desegregation doetrine \‘\

in the_area of prifnary and secondary educati \n; we ‘can turn now to the .
‘ . ~ . \ - '\\ Y
application of tl!é‘i"e‘broad prineiples to the context of higher education. In this ., \\
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regard, we will flI'St focus on the development of equal pr(otectxon doctmxe,in the

. *\’
field of higher education and then tirnto an analysis of the federal government's

role-in assuring equahty of educational opportumty ulﬂer Title VI and,-more

abstractly, under new program authorizatxons. \ "

L

While the case—law with respect to desegregation of public primary and

secondary sehocls is rather well developed, case-law w;th respect to ~

desegregation of postsecondary education is rather sparse,

Interestxngly, thuesegregation cases that led to the landmark Brown

decisions were fought out in a higher education context. During ‘the relgn of . ‘
"separate-but-equal,". the Court sought to guarantee that a.f a state chose to
sepdrate the races in 1ts ‘educational system, it must pronde equal’ educational

[}

gpportumtres for both rab®s. In Missouri, ex rel. Gaines v. Can#tda (1938), the

Court heId invalid a state plan for prov;ding blacks schelarship assrstanc\e to
attend out-of-state schools. Since stscuh provided White students ‘an
opportumt? to attend a state-operated law school, it had a .duty to provide

<
asprriﬁgblao&law students an equal facility w;thm the State of Missouri. Publie. -

* satisfy Missouri's constitutional responsibility under the "separate-but-equal"
doctrme. Missouri had to “either open a law school for blacks of comparable
-quality to the one for whites, or else it must’ allow blacks to enroll at the
,previously all-white law school. 'Consequently, as early as 1938, the Supreme
Ccprt ruled that at a minimum access to the segregated system of higher
education was constitutionally r"uired even under "separate-but-equal " where

no comparable higher education programs for blacks were offered by.a'state.

A .

?
. .o, —
. —— °
- - . .
25 « ,
L

-
‘ﬁ’ancing oi‘ a legal education for dlack Missourians in neighboring states did not

Desegregation in Postsecondary l-:ducation' The Equal Protection Cases - C

—
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* The response of some states to the Gaines ruling was begrudging at best:

For cxam}le, to avoid having to ‘admit blacks to the University, of"‘l‘exas Law

School, the State of Texas sought to satlsfy its. obhgatlon under Gaines by :
estabhshing an alternatxve law school for blacks staffed by part-txme faculty
_largely drawn from the Umversity of Texas Law School. The physféal facilities

e

- were, clearly inferxor artd the faculty ‘only part-txme. In Sweatt v. Painter {1850), _

the. court observed that anyone with a choice would clearly attend the Unlversity
of Texas, not theA alternatlve black law school. Perhaps m'ost slgmfxcantly, in
holdlng the black facility urfqual, the 96urt observed that intan{ blés derwed :

./ from at drng an mtegrated law school Were 1mportant—black lawyers had to
PR deal ith white jurors and work with w te attorneys. In the legal professxon‘;

profes jonal contacts were ;mportant both in obtaxmng and serving clients. A

black whose legal educatxon occurred in a racially 1so1ated enVlronment could not
begin practxce on an equal fqotlng with whites, Although the Court dld no‘t‘say
as much, the deoisxon in the: Umversxty of T?;as Law s’c’pol case mac! 1t . e . _}w

virtually impossible for a state to satisfy the "separaie-but—equal" mandate, at .' L ‘ " oer

A . - P

least in a law school context. o , ' g e

A companion to the Sweatt case involved a black graduate student who had P n

* ’ been admitted to an gll-white university in order to éomply with Gaxnes. The

State, in McLaurTn v. Oklahoma (1950), admitted .a black student to its all,-white

university; but only on a segregated basxs, in practice that’ me‘ant that e ate- - -

<" lunch alone, studied at a separate table*in the library, and sat alone ln\lass. ) .~
',/ ‘ i many ways the McLa g case is the most poxgnant remlnder of the sngma and ~—-: ‘.
‘ humiliatxon impoSed on blacks by the system -of segregatjbn and the’ ' N N N N
. 4 extraordinary pettiness of those wh)g sought to maxntain/ the form of &segregated . Z{ " ’
: society even whan the substance was collapSing.- Nevertheless, if onewcan oo " E{ Oa-f‘

4
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‘distance oneself trom the pathos of the individual sxtuatxon in McLaurln, and iff
one looks at the facts assumxng the validity of "separate-but-equal," the analyst
can hardly find'a situation more nearly."equal” in terms of tangibles. The black

. sfudent sat in the same classes, heard the same lectures, had access to the same
protessors and llbrary resources, ate the same food, and even could interact with
_ his fellow students outside of eclass (other_ than in, the lunchroom). Nonetheless,
the Court uhanimously held the Oklahoma plan unconstxtutxonal in violation of
the separate-but-equal doctrme. The Court placed such overriding emphasis on
lntangxbles that, at least in the fxeld of higher education, a state would find it *
virtually 1mpossxble to justify exther a separate-but-equal facxhtxes approach or a '

scheme of racial separatxon thhxn a slngle 1nst1tutxon.

L

The developments from Gaines to Sweatt and McLaurin demonstrated the

bankruptcy of the separate-but-equal doctrxne in higher education and set the
@"-im “ﬁ%»'”«, 2y L S,
. stage-for, Brown, in which th“é‘Court repudiated the doctrxne in the context of
public educatxon. Although the Court contemplated a perxod of transxtxon in

desegregatmg publlc primary and secondary schools (Brown II), in Florida ex rel.

Ha&ns v. Board of Control (1956) it x‘ejected any delay in implementing the
nondiscrimfnation‘rule of Brown in institutions of higher education. Since 1938
some degrce of - desegregatxon -in postsecondary educatxon had been takxng place .

as- sthtes began to meet thexr responsibilities under Galnes. No period of

-

) transitxon was therefore necessary. ) ®

The decisions'ln Gaines, Sweatt, McLaurin, and Hawkins demonstrate that

‘the Constitutxon mandates equality -of educatxonal opportumty in institutions of
higher cducation, however that concept may be substantively defined at any
'glven time.’ The unanswered_, questxon, in light of the above cases, is what

Judicial duty exists to remedy‘ the effects of previous years of de Jure

v
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segregation. . The problem is complicated by the special role of historically black

' institutions, the noncompulsory nature of postsecondary educatign, the different

types of postsecondary institutions and the different constituencies they serve.

The ecourts that have faced these issues have concluded that some form of

nfiveness to actual integration

Green's affirmative duty applies to postseconciary eduycation, but they are not in
agreement about how far to push the Green th

as measured by the impact of remedial measures on racial ratios. To ‘'some

A
extent it seems that the more closely parallel the involved syst'em of

postsecondary educatlon is to primary and secondary education the more closely

@

the Court will follow the affirmative duty model set forth in Green. Compare

Lee v. Macon County Board of Education (1970, 1971) (involving trade schools in

of that duty, however, the courts were not in full accord. 5

junior colleges) w1th Alabama State Teachers Association (ASTA) v. Alabama

Public School and College Authori ity (1968, 1969) (involving 4-year,. degree -

grantihg extension‘ of Auburn University).

A.

The postsecendary education desegregation cases that have eome before
the courts have. arisen generally in southerhtiates, which previously-maintained
segregated systems of education by law.. 'l'he three mast prominent cases all
inVOIVed sxmxlar factual situations—the proposed construction or expansion of an
jdentifiably white institu’tion within the geographical zone of competition of an
existmg predominantly black institution. ‘ '

In all three cases the courts found that dual systems ’had not been fully
dismantled, and agreed that state-mandated segregation imposed an affitmative

duty on the court to dismantle the segregatéd system. With respect to the scope

-
-

- ) B . '
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2 :In Alabama State 'i‘eachers Association v. Alabama Public School and

_ mllggLAuthority (ASTA), the court was "reluctant -+ . togo much beyond

preventing d.iscriminatory admissions" on: the ground that "the s scope of the duty
should (not) be extended as far in higher educa&non as it has been in the
elementary and secondary pubhc school afea" (1968, p- 787). Noting that

postsecondary education is ™neither free nor compulsory," Judge Frgnk M.

Johnson, Jr., observed that institutions o higher education are much less

‘"tungible than primary and secondary scﬁ&ols. Freedom of choice "has a long

tradition- and helps. to perform an important function, viz., fitting the rxght
school to the right student" (p. 790) Such .choice is important béecause of a "full
range of,,}.‘diversny in goals, facilities, equipment, course offerings, teacher

training and salaries, and living arrangements" in postsecondary institutions (p.

: 788) On the assumption that the proposed new campus to/kuburn Unxversxty

- would, be operated in a racxally neutral manner, °the court declined to require

. nondiscriminatory action with respect to admissxons and faculty and staff hiring ‘

that the state act so as to maxxmize integration, even though Green would
mdndate such a remedy in primary and ﬁsec;ondau'y education. ln the field of

higher education, ASTA held that arradequate remedy for past segregation was

o

. No injunction against eonstruction of the Auburn- campus “was granted and a
fortiori, no statewide desegregation action was required. .

. In Norris v State Council of Hi&her Educag_ion (1971), a Virgima case, the _

Court dechned to follow ASTA.’ it rejected the vxew that ‘a state satisfied its

duty to desegregate by adopting "(g)ood faith adrmssxon and employment pohcies

-

——

§

administered without regard to race, coupled with freedom oi‘ choice o (pe

1372) Instead, it held that Green applied to postsecondary institutions "The:

means of eliminating discrimination in public schools necessarily differ from its

'
¢

l
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elimination in colleges, but the state's duty is as exacting" (p. 1373). Since a

‘pudblic universities of 'I‘ennessee" (p. 939).

1

racially identifiable system of higher education persisted in Virginia despite open

admissxons, and since the expansxon of a predo\minantly white 2-year school into

4-year institution would reduce the prospects of attracting white students to

B an exxstmg predominantly 'plack institution, the Court enjoined the expansion.

At the sa\n" time it refused to order a merger of the black and whxte institutions

and, on procedural grounds, denied plaintiffs' request that a statewxde

i

" desegregation plan for "all state colleges and umversxtxes" be niandated. + ‘

The most extensive rehef granted in a hxgher education desegregatxon case
%as ordered in the Tennessee case. In Sanders V. Elhngton (1968), Plaintiffs
e
spught to prevent the Unxversxty of Tennessee from construeting a-new facility

i

ordered to present a plan calculated to produce meaningful desegregatxon 5f the
Although there was no finding. of
recent segregatxve acton, the court found the existing dualrsystem to be "the
result of mistakes and’ inequities 1n the past" (p. 940). ~f§ccordingly, it ordered
the State to develop a statewide plan for deségregétion,.,:!"‘i\vith “particular
attention to Tennessee A & I State University (TSU)," so that the dual system
-would be dismantled (p. 942). At ,1he same time, however, the cour\ refused to
enjoxn constructxon of the Unxversity of Tennessee's Nashville Center because of

its exclusive emphasis on. providxng "educatxonal opportunity for employed

‘ persons of all races who_must- seek their gducation at night" (p. 941) In, short,

&he court: in Sanders found no ‘intent on\lhe part of the Umversxty of 'I‘ennessee ‘

to turn its Nashville campus into & degree-granting day institution that would be

directly competitive with' the predominantly black TSU. On that basis, the:

court did not find "that the proposed ‘construetion " and ) operetion of the

k-
'

Nashvﬂie. The United States, as 1ntervenor, also asked that the State be

\
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University dﬁennessee’,Nashville Center will necessarily perpetuate a dual

system of higher educaﬁtio;"/"(p. 941). ) , y
" The Sanders c:urf explicitly declined to rely on ASTA. It seemed clear
that Judge Gray ;pﬁld;gqt accept an open-door admissions poliey if that did not
effectivgly dismantle- the dual system.' The,n:e must be "genuine progress toward /
desegregation™ or .at le;}st a "génuine prospect‘ of progress" (p. 942). The
- » apparent- absence of di;e&,t compe'titi\'reness‘between TSU's daytime program and,

UTN's evening program sé‘emedl to be a cornerstone of Judge Gray's decision. - -
. L4 . ]

5

LS Uhlikeihe direct competii"ioni in Norris, there seemed. to be a distinct adult
/ AR - . V I ‘ - J ' ¢
constitueney to which UTN would appeal. : ‘ Y.
s | _Four years after Sanders}v/'yv’hen TSU remained racially identifiable; Judge
— = . -
L Gray noted-in Geier v. Dunn: ol
] " (Dn cases involving higher ‘education, an open door policy, .
" woupled with good. faith recruiting efforts (as well, v
. perhaps, as a provision -of remedial education for the . 2
Y . ‘educationally under-priviledgey), is sufficient as a -basic
: . .requirement . . . . But this "basic requirement" is not
. enough In  those situations where it clearly fails to
. accomplish the ends sought . . . . (W)hen the basic (and
preferred) approach of an open door policy fails to be
effective, the interest of the State in completely setting X
' its own educational policy must give way to the interests -
, of the public and the dictates-of the Constitution. (1972,
p. 580) , A . .
- . He ordered that a "whi_te.pi'esence" be established at :I'SUkand ordéred that
- . & . : ,
y " ». further planning for desegregation take place (p. 581).
T ‘In 1977, with TSU still racially identifiable and with expert testimony
- " suggesting that white adults attending evening classes were the best hope for
. s L . ¢ » o
> > integrating & predominantly black institution, Judge Gray ordered in Geier v.
‘ Blanton (1877) the merger of UTN, the prédominantly white ‘institution, with
.TSU, the predominantly black institution, because previous remed}eﬂtad been

3
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<ineffective. _ With respect to other traditionally white state institutions,
however, Judge Gray concluded that -progress towards desegregation, based

largely on ~open admissions and good faith recruitment, was satisl:actory. Both

) facets of Judge Gray's 1977 opinion were upheld‘on appeal.

. The coufts deahng with desegregation in postsecondary /educatiop have

" eonfronted the problem in states that formerly segregatedfby law. Under

de(iisions such-as Swann, payton 11, and exes, it is qmte proper for courts to
remedy existing" segregatng; in systems in whi‘ch statutorily imposed segregation

has not been dismantled. In effectuatmg a remedy, the courts have a&plned "the '
Green requirement of an affu'mative duty .eoto pubhc higher edueation .. ."

Geier v. University of Tefinessee (1979). (p. 1035) While the eourt in ASTA

- required only a pohcy of open admxssnons and good faith recruitment the® Sixth

Cireuit in the TSU litigation held that "(w)here an open adimissions pohcy neither
produces the\equire'd result of’ deﬁegregation nor promises realistically to do so,
something further is reqmred“ (p. 1067) "That is, the 'Green effectiveness
approach controls, although the "means of eliminatmg segregation ... d ffer" in .
the higher education context (p. 1065)

In each of the above cases, it ‘appears that the courts had less difficulty in
encouragfng the  syates .to develop plans to .mtegrate prevxously an-white
institutions. The major problem in all cases was sustamed segregation of
traditionally black institutions. In ASTA, the plamtiffs contended that opening a
new campus’ of Auburn, an identifiablyk\ﬂte school would perpetuate the dual
system. The court rejected expansion of Alabama State as an alternative on the
ground that it was “at least as .identifiably 'black' as Auburn is identifiably °

'white'. In terms ,oi eliminating the dual sehool system, one label is no more

- prefelable than the other. (p. 789)." In ASTA, plaintiffs objected to the

L N - o o 4
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proposed establishment ot a 4-year campus of Auburn in Montgomery on the
ground of clompetxtlon with the existlng black 4-year school of Alabama State.
in the Court's view, the integrated status of Auburn was suffxcxent to justxl'y 1ts
constructxon; if.a geexisting racial identxty were to preclude growth no
~  Institution could expand. ' : T
lmplicit in ASTA: is the expectation\that the new institution would be
neither black nor white but "just & school” ahd that it had as good a chance to = ..
‘ improve desegregation as expansxon “of a previously black institution. Lackmg . -

from the calculus in ASTA is concern for the %elfare of tradxtlonally black

instxtutxons as vehicles for promotmg desegregatlon. For the court in ASTA, ifa

prevmusly 1dent1f1able white institution would more easxly attract blacks than a

previously black institution woulg attract whxtes, then. there was no ijection to

v
€ .
14

desegregating at the expense of traditionally black institutions.
In Norris the court took a different approach In enjoining expansion of an -
ider\xfiably white_ 2-year schovl into a_ 4-year- school, the court feared overlap
thh an existing black institution (Virginia State), i’t found thdt expansxon of the
white mstitutlon would impede 1ntegratxon of erglnla State. Similarly, in the

7
TSU htlgatxon, integratxon of a prewously black irjlstltutlon assumed great r
/ .

sigmfxcance. J dge \Gray ordered a "white presence," initxally proposxng that
certain program o—attract whites. be assigned exclusively to TSU.
Eventually, the "white presence" at TSU was achieved by merging the
predominantiy white UTN intd SU, - -

. Consequently, there is precedent to }ustify a concern with mai“n{aining the

viability of black institutions by promot;ryheir integration.' In that. way, these
i

institutions are not placed out of the mginstream of the state's higher education

system; rather, their black herxtage is maintained, byt on & more int,egrated‘.

L)
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basis. Whether, absent merger as in Geier, such a strategy can be suc@ful

only txmejan tell. Where, as in Gener, merger is effectuated, there is a sernous

S ST

possibility/that, over tnme, the~vontinued black 1dent1ty of these institutions

could [+, imperxled. Nevertheless, the Virginia and Tenne e cases ean be read

*

" to support an end to duplicative, competitive programs between predomnnantly
"white and predominantly black schools—whether by pre-emptwe 1nJunctnon, by

. merger, or some less drastic remedy such as exclusive allocation of programs.

B. 2 ’
[

- In a non-southern state, plaintiffs in higher education desegregation tases

' »r
must make an initial showing of liability before being entitled to a remedy.

Under doctrine established in cases such as Washington v. Davis (1976) and

Keyes, it is incumbent on a challenger to prove that governmental action was

‘ intentionallly segregative in the sense that government officials must be shown

to have "selected or reaffirmed a particular course of action at least in part

'because of’ not merely in spite of' its adverse effects onan ndentnf jable group"

'(Personnel Administrator v. Feeney (1979 p. M9). Observed segregation,

wlthout proof of, purposeful official actnon, is not unconstntutnonal.

Once,_.purposeful official segregation can be demonstrated the }uestion

becomes how broad the relief will be. Théussue is how the Court, in a higher

education. cohtext, .would treat the "twin presumptions of effect .and intent

.announ'ced in Keyes. In the De‘tr\ol\\desegregatlon case, Milliken I, the Court

declined to apply either presumption where inter-dnstrict relief was sought. "With

respect to the rediprocal effect presun;ptnon, the Court implicitly held that

suburban scliool districts were separate, identiﬁable, and unrelated to the

" Detroit distriet, undeks dctual proof was demonstrated by plaintiffs that ‘the

o34 -
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segregative acts'in Detroit had effects in suburban areas. Withsrespect to the
'transfer of intent presumption, the Court dechned to infer intent to discriminate

‘ on the part of suburban boards from proof’of purposeful segregatlon in Detrolt.

R How the Court would handle the scope of the remedy problem in a higher

education captext is conjectural. The fonowing is a hypothet"tal tyBe of
probiem that coulq arise. A postsecondary institution in Los Angeles becomes
predominantly blacl; vadence sho,ws that the appropriate statewnde governlng
board is concerned with the raciai identity..of that school and votes to construc?
a new xnshtution ina predommantly white area of the county, explxcitly designed
and expected to’ attract whrte st'udents. At the same time, it is. observed that

many of the postsecondary schools under the Junsdiction of this boarﬂ (e.,., in

San Francisco, San Dlego, etc.) are recially identifiable. However, no e\ndence -

[ ’ » -~ 'd

of racial motivation exists with regard to any mstxtution except those in Los

Angeles. 'l%e issue is whether, upon a fmdmg of racial discrimination in the Los
Iy

Angeles area, & presumptmn would anse that the board acted discrlmmatonly so

-as to create the observed segregation elsewhere. e e

~The “} ilhken decison suggests a \restrictxve sapplication - of the Keyes

' reciprocal e fects presumption to a single distnct. If the effects of segregative

pets in Deftroit are not presumed to penetrate- 1nto the suburbs, as’ Milhken holds,
—'——l_

f it seems unlikely tﬁat the segregative effects from one area would presumed to
infect other portions of the state. The burden most. iikely would rest on a
plaintiff to.show the likely scope of impact of a set of official s'egr_egative acts.
The Temedy would then apply to undo the demonstrated effects of the.

»

unconstitutional conduct. - . < . . - U
]

With . xspect to' the Keyes transfer-‘df;intent presumption, there {5 an
argument that the transfer of intent is proper because a‘single statewxde -body is

! .
- - . - ¢ . . .
. . -
- . 3
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involved. Milliken is distinguishable because it was implausible to transfer the

" improper 'in'tent of the Detroit school board to suburban schoo\ officials. On the

other hand a court could conclude that such a borrowmg from K exes would be |

inappropnatedn a non-southe‘n higher e'ducation desegregation ~vase. In a

prlmary or secondary education cont\g;itl there are sig‘mhcp.nt risks ‘of ~covert

segregative acts that can escape deteétpn by plaintiffs who, in essence, must
find d smoking plStOl. Since plaintiffs must pl;ove purposeful dlscrimmatlon, the

Court in Keyes s felt justlfled in r’éversmg the burden of proof where plalntlffs

could demonstrate racially motivated offlclal conduet in a slgniflcant portion of

> o

the dxstrlct. Covert conduct, such as gerrymandermg attendmce zones,
mampulat)ng feeder patterns sxzmg or smng new schools, is arguably less likely
to occur and more “difficult to hide in a postsecondary settmg Moreover, such
decisions in higher e’duceotlon are fewer _arld farther‘ between, suggest;n?g_a much
fuz;:ier relationship between activit'i"es in differentoparts of a state. Of course,

if such a pattern of racist conduct ean be established bg a plaintiff, then relief '

. would follov). . But, the ﬁ;den of going’ farward with such°e'vidence and the risk

of non-persuasion mxght well be placed on the complamdnt.- If ‘the K Keyes
transfer-of-intent presumption were not\agshed in the hxgher education context '

S - hypothetical plmntlff who only proyed se}regdtwe xnteht in the Los A?geles

‘area would not be entltled to systemwide relief, but only a desegregatxon remedy

L)

- ﬂ\theLosAngelesarea._ . : R AR

‘. S (S0

. The Federal Role in the Désegregation of Postsecondary Education: Title VI

Section 601 of Title VI of the 1964 Civil Rights Act.applie? Yo-any érégram

receiving federal financial assistance that disqrirninates on 'the basis of race,

~

color, or national origin:

. \ o
. . 38 SN
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- - No person in the United States shall, on-the ground of
)\ - race, color or nitional origin, . be excluded from

: participation.in, be denied the benefits of, or be subjected °*
to discrimination under any program or activity recei
federa fiigncial assisfance. (42 U.S.C. Section 20008) -

\

-

) ovisions of Title:&‘vgware a;:major tool. available for the federal

enforcement ‘of the prinéiple of raci_al" equality” in both publie ax;d p;ivate

educatio‘:al institutions.. Whereas t‘he‘ constitutiona'l provisions of the Fourteenth

Amendment only apply to ppblic inStitutions — that is where state actic;n exists

~the non-diserimination provisions of 'fitle VI are applicable to all reeipients of
" federal tund's, thereby jneluding both public and private insti:ﬁtigns.

‘ -At the outset, se er/al important limitations of Titie Vi must be- noted.
First, and perhaps }nost mportarit,. the provisions do not 'a'pply i:o employment
practices. '(4‘2 U.S.C. Seéti?n 2000d;3), Presumably, all employiient °
discriminatiogf clai.ms t;nde "the Act are to be litigated- under Title VI The

. erde;al fund c_ut:off remedy uri.availaple' to.cSml':at emgloyment diserimination

v

1 ° . -
under the Civil Righ%ct, though it may be possible under Executive Order T

< 11,246.12 -

Second, if a local schiool distriet is in compliancé with’ a court

| desegregation order,“‘"the statute mandates that the disﬁict "shall be deemed to
be (in) compliance” with Title VL. (42 U.S.C. Section 2000d-5). This proyision
syggests4 that the. federal gEWer.nmen‘t. gaﬁnst require, ‘under Title VI, a '
ben/efiei‘ary 6{ federal furicling° ¢t0 go béyond éomplia/rxjfg witix its gor:stitutiogal .

D -~
obligations. °, " - ! . >,

- .

Third, the fund“cut-off sarjetion of Title VI cbﬁtains a pippoint pro\;ision,
réstricting the 'tei-minat'ioh. wer to specifie programs- “guilty 'of non- ‘
éomplf;nce,la In its regulations, the Department of Education .('DEd) has sought ‘

A ———- o

broader appliéatién of ¥the fund cut-off authority, plabing the burden ‘on
. Q o : '

’ . ’ - "
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recipients to ~dem6‘*nstrate to DEd's satisfaction thatl.the cut-off provision should

not apply ,to\an entire .institution (Federal Regulations, 45 C.F.R., Section

: -
80.4(dN2)). Whether DEd's expansive reading of Title VI comports with the
statute apparently hes not been definitively resolved. -

~ ) '

‘Title VI and the Equal Protection Clause of the Fourteenth Amendmént .

One of the major unresolved issues of eivil rights law is whether the non- .

b

discrimination prov1sxons of éect:on» 601 incorporate the same standards as thé ~

equal protectxon clause of the Fourteenth Amendment. Compare Lora v. Board

of Education (1980;>p, "250) and Castaneda v. Pickard (1981) with Guadalupe

: Q;'ganization,lxc., v. Tempe Elementary School Dist. No. 13 (1978, p. 1029, note

6). The issue arose in Regents of the'University of California v. Bakke (i978),

.. Which dealt with the afffrmative action.admissions program at the University of

. -

Cuhfornia-Davis Medlcal School. Four justxces-—Stevens, Burger, Rehnquist, and

- Stewart—concluded that Section 601 adopted a strictly color blind approach to

barring discrimination. They dechned to hmxt Title VI to situations in Wthh a
Y

racial stigma is imposed. Implicitly, these four justxces refused to hold that -

b

-4

Title VI and the equal protection clause were identical in all clreumstances.
Since Title VI adopted a color bhndqstandard, it was strxcter than the equal
protection cIaUSe in the context of an affirmative action program. Beyond that
conclusion, there remained some ambiguity as to the position of the Stevens
_group with respect to the apphc/ tion of Title Vl in the context of affirmative
action. and wider challenges to reverse dxscrxmmatxon under the Fourteenth
Amendment. ' : ’ ’ ' -

o -

Justice Brennan, jomed by Justices Marshall, White, and Blackmun,

concluded that Title VI adopted the equal protection standard, including th9~

.z: E ,««&rm, - -
Y \ .
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. evolution of interpretation:of that constitution'al norm. In his concurrence,
Justlce Powell agreed with _the Brennan group that Title VI adopted the

constitutional standard. Conseguently, in Bakke, a majorlty of five justnces

_ adopted the \new that Title VI and the Constntutnon were co-extenSWe. In Board

of Education v. Harris (1979), whieh’ upheld HEW regulations for the

'implementatlon of the Emergency School Aid Act (ESAA), the: majority

suggested thatJP}tle VI was co-extensive mth constntutnonal standards. Justices
Powell and Rehnquist, who joined Justice Stewart in dissent, indicated that they

accept\cl tHis view.
The regson that the relationship between Title VI and dequal protectlon

’ , clause is 1mportant is that adoptaon of the constitutional test would mean that a

'idxng of purposeful dlscrnminatlon might be* requnred before the federal
government could invoke its authornty to cut off funds. In a recent
comprehensive dlscussmn of this issue, Judge Sofaer of the Southern prstrlct of
New York concluded in Bryan v. Koch (1980) that Bakke and Harrls "strongly

)

,indlcated that . « . & Mmajority of the Justlces wouid hold that ... the standard of

dlscrxmlnatlon in Title VI is the same standard the Caurt establishes for .

~

discrimination under the Fifth and Fourteenth Amendments,” **
In Harrig, the: Court upheld the dnsporportnonate racial effect or 1mpact
standard used by HEW in implementmg ESAA. (The dissent would have requfred

-‘a shownng Qf discrimlnatory purpose) In B Bryan, involving New York Cnty’s
threatened shut-dovVn of a hospital -in Harlem, HEW malntamed that the test of\‘

invalidnty under Section 601 of. Title VI was also raclally dxsproportlonate impact,”

- & position that Judge Sofaer rejected. HEW's implementing regulations under

t
Title VIinclude at least two provisions that focus on racial impact rather than on

Aeiasiopn

" diseriminatory purpose. ‘If Judge Sofaer is correct, as the second and fifth

4
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have now held, these provis;om could well) be improper regulatxons in ;

conflict with the terms of\the statute. See Guardxans Ass'n v.. le Serv1ce
-

Comm'n (1980), Castaneda v. Pickard (1981).,
—— - ,

- A

- ) ) _
Although Section 601 of the statute certainly is susceptlble to ‘the reading

v

that a majority of the Supre‘me Court apparently glves to it, and the reference in
o

.Title VI to compliance with court deseg‘regatlon orders remforces thlS readmg, .
the conclusign contradlcts other language in the statute and an earlier Tltle VI
case that,sustained a dlsproportlonate impact analysls under Title VI (Lau'v.
Nichols, 1974). ' : 0 .

- Sectxon 2000d-6(a) of Title VI states that federal-poliey guidelines under

.

,-Title VI should deal uniformly wrth condmons of raclal segregatlon "whether de

jure or de facto ... }Whatever the orngm or .cause of such segregatxon."

‘Similarlyx'Secti’on 703(b) of ESAA reiterates that provision. On their fdce, those

provisions certainly suggest that Title Yl addresses the problem of de facto'as'

-
-

well as de jure segregation.' That would indicate that federal guidelines fccusing
on racially disproportionate impact would validly be related, to an o,bjectlve of
“Title VI. Under those circum ’Jances, no fmdmg of discriminatory mtent would
be necess:ry. .

¢

HoweVer, Sectxon 2000d-6(b) defmes uniformity s¢-that all de facto and all

de jur segregation wherever found must be treated alike. Thls section was

apparently left intact by the subsequent enactment of Sectxon +103(b) of ESAA
(see’Board of Educétlon Ve Harris, 1979, p. 372, note 10) ansequently, it would .

. :eem that Title VI requires pa'r\ity among regions as to each separate type. of

segregatibn. ‘Seetion 2000d-6(b) could therefore be read as effectively nulhfymg

TR 40 :
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., the linkage of de jure and de facto segregatlon in Section 2000d-6(a). In
essence, de facto segregatnon under Sectiol 20004-6(b) would be uniformly
" fgnored by Title VL. If the statute deals only with purposeful diserimination, then

its terms would. not cover de facto segregation and, as a result, cre facto

<
)

: segregation, wherever found, would be treated unxformly by the -statute—by

\'}l/

", ‘ ‘being unaffected.« - - ' . o,
It would seem -that both the .majority and dissenting opinions in Harris
(1979) imphcntly accept that somewhat strained line- of argument, although the -
dxssent questioned whether Section 703(b) of ESAA was intended to leave intact
Sectxon 2000d-6(b) of Tntle VL. If however, the maJority's view on that issue
- vrere Valid, the dissenters ,seemed prepared to accept the maJority's
interpretatlon of the relaglons'hip of Sections 2000d-6(a) & (b) of Txtle VI. Thus, )

S ‘ while ES'AA applied to de facto segregatnon and mstlhed adoption of a racnally

¢ i .
/ dnsproportionate impact standard, Title VI applied only to de lur segregatnon,
] necessntatxng a findxng of discriminatory 1ntent. o . , ‘
e :P . -
b Y . « -e . : ' :_ e ¢ -
o, . . - ? ) . (2) -
- In Lau'v. Nichols (1874), the Court held invalid under Title VI the failure of

the San '_Franciseo school system to provide English. language instruction to
3 ' approximately '1,80'0 non-English speaking studepts of 'Chinese .ancestry® The .

-1 Court concluded that the Chinese studeqfy were denied a "ggsaningful
',, , N Opportunity to participate" in public educational prog'rams in 1olat1o f Section
< \02 of Title Vl (p. 568). ~'Although the precise mode of analysis is somewhat

P obscure, it seems that the Court held \Inder Sect\on 601 that "(d)lscriminatxon is
barred which has that et‘i‘ect even though no purposeful design is present ... ." (p.

"

568)"Y ‘The Court supported its conclusxon by reference to Hl-fW's implementmg

-

lo.‘ . » L.

‘ri‘!l!&f"‘ ) . . ' 4_1;,‘ .' ;
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regulation, which bars recipients of federal fufids from administering their

programs 8o that there is a discriminatory effect on participants.

~~ -
. <

b

-

(a)

%

L]

It is conceivable that the rea'soniﬁg of Lau has been undermined by the

subsequent decisions'in Bakke and iiarris. This is essentially the view adopted by ~

Judge Sofaer in Bryan v. Koch and subsequently by the second and fifth circuits.

Several legal commentators have also taken this view.)¥ I Harris, Justice .

Stewart, joinEd by Justices Powell and Rehnquist, copclud;d that after Bakke

"Title VI prohibits only purposeful diserimination,” (p. 379), a position that

Lau:

R

We recognize that LJu,’ especially when read in light of

our subsequent decision in Washington v. Davis, 426 U.S.
229 (1976), which rejected the general proposition that
governmental action is unconstitutional solely because it
has a racially disproportionate impact, may be read as
being predicated upon theyiew that, at least under some
circumstances, Title VI-proscribes conduét ghich might
not be prohibited by thé Constitution. Sipce we are now
of the opinion . . . thaf Title VI's standard, applicable
alike to public and private recipients of federal funds, is
no broader than the Constitution's, we have serious Soubts
concerning the correctness of what “appears to be ‘the

: premise of that decision. (p.'352)
- i . ‘ [}

standard of Lau is overruled. -

) ~ (b) ?

¢ ©

Justice §Mckmm_ for the majority apparently accepted (p. 372, note 10).

Finally, in’ Bakke itself the Brennan Four noted the shakiness of .the reasoning in_

s S .
}’\_,? . ‘g
=

Tt

InJight of the rulings in Bakke and Harris, theréfote, one view.is that the effects
' ‘ Vo

) Another possiblity is that _I_;gg' coulé be re-cast alohg the lines suggested by

JuSﬁcg Stewart's concurrence. For Justice Stewﬂr;, ‘»the\s;\,le in Lau was the -~

Lo ,

*
-

¥
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va‘lidi‘ty'of l:IEW's regulations promulgated under Section 602 of Title VI. Justice
Stewart, joined by Justice Blackinun and Chief Justice Burger, noted the absence
of any claim of intentional discrimination’ on the part of the school officials,
"only that they have fahed to act in the face of changing social and'lingﬁistic
patterns" (pp. 569—570) Because of a lack of purposeful dxscnmmatxon, Justice

Stewart was skeptncal whether the non-discrimination language of Sectlon 601, -

"st}anding alone, would render illegal the expenditure of federal funds on these
schools” (p. 570). Rather, Justice Stewart focused on HEW guidelines that
required a school distriet to "take aifirmative steps,to rectify the “langu'agey
deficiency" in order to open up educational programs to students unable to geak'=

or understand the Enghsh ‘language. From this perspectlve, "(t)he critical

question (was), therefore, whether the regulations and guxdehnes pro_mulgated by’
"HEW go beyond the authority of Section 601" (p. 571). |

_ The Justice Department argued that the guidelines were issued by Hﬁw
pursuant to Section 605, which authorizeS' an appropriate, federal agenecy "to
effectuate the prpv_i:sié;lé of ‘(Sectiorr 691) ... by issu?ng rules, regulations, or.
orders of ‘general applicability which shall‘be consistent w'ith achieuement of the

objectives of the statute . « " (pp: 571-572, note 3) The test of iher‘vahdlty of

the regulatlon was whether it w "resgnably related to the purposes of the'~

.enabling legislation" (p. 571, quoting Thorpe.v. Housmg Authority, 1969, pp. 280~

281). The gmdehnes satlsﬁed that. standard although Justice Stewart did not-
s % ,“

X explah) the grounds on which he reached that coneclusion. PN S se L

! > '!

The approach of Justfce Stewart's conc"urrenge in;Lau suggests that Sectxon

'V.

601, standing" alone, would require a demonstratpn of purposeful dxscrimmat;on.

This would equate Section 601 thh the equal protectnon clause of Section 1 of

"the Fourteenth Amendment. At the same time, however,’ -the -Stewart

«
o ~ - - . V-
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) \
concurrence suggests that a federal agency would have authority under Section
602 to issue regulations and guldehnes that would be more stringent than the .
provisions of secton 601 on their own. Presumably, whete a federal agency saw a

risk that a group, ‘bé‘c“‘ause of its' national origin, would be effectively "e:_tcluded .

from participation in" or "be denied the benefits of" a "program’ or activity
< + - - v - - ~ o

receiving féderal financial assistance," it could act to impose some affirmative ”

obligatxon on a recipient of federal funds to ensure meamngt‘ul partxcipaton. As ~
v

Justlce Blackmun emphasmedvxn his separate concurrence, the 1,800 chxldren

g
.

affected represented "a very substantial group that is ‘being deprived of any
. meamngful schooling because the children cannot understand the language of the
classroom." For him "numbers (ﬁe) at the hedrt of this case .. ." (p. 572).

. lf fedéral regulatory power, under Section 602 extends beyond the authority

~

of Sectxon 601, t.he result 1n Lau seems justxt‘iable even xf it is assumed that
Sectxon 601 incorporates a pur;poseful dxscrxmxnatlon'standard. - The risk of
exchﬂ‘gn of non-English-speakin"’g-s'f&dents from meaningt‘u.l participation in the

educational proecess was realistic and the concern' was not incompatible w\ith the

1

overall equality prowsxons of Section_601. Moreover, the decision in Lau must be

=
understood in light of the state's compulsory attendance law, its command that
English be the language of instructmn in the classroom, .and its pohcy that -
, English be mastered ﬁy all puplls in s’chool. Furthermore, as Justxce Powell

. ohservedin Bakke' : s ,,\ . ’
z&rhe affxrmatwe duty imposed'in Lau) did not result in the
‘denial of the relevant benefit—"meaningful opportunit
participate in the educational program"=—to anyone €
No other student was deprived by that preference of the
ability- to participate in San Francisco's school system,
* and the applicable regulations required sifmilar assistance
gor‘ )all ‘students who' suffer,ed linguistic deflciencles. {p.
0 ] ,

44
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e

' Consequently, no conflict with the non-discrimination language of Section 601

existed, and the guideliries promulgated pursuant to Section 602 ccould be deemed — -

Q

reasonable and valid.

n,\ . ~

'I’his suggested interpretation of Lau is compatible with the subsequent
ec1s1ons in Bakke and Harris. It would also allow ,added ﬂexibihty for federJ,

enforcement of Title VI by issuance of guidelines urider Section 602 that, in some

cu'cumstances, went beyond the strictures of Seciion 601, provided that the

guidelines, were not incompatible ‘with or in ¢ ict with the terms and
objectives of Section 601, This interpretation, then, would analogize Section' 601
of Title VI to the equal protection clause of Seetion 1 of the Fourteenth
Amendment and. Section 602 of Title VI to the Section 5 enforcement provision

L

of ‘the Fourteenth Amendment.
Since 1966 the Court has construed congressional power under Section 5 of
the Fourteenth Amendment to extend beyond the contours of the equal

protection guarantees of Section 1. In Katzenbach v. Morgan (1966) the Court

: mterpreted Section S as "a posit1Ve grant of legislative power authorizmg
, Conéress to exercise'its diseretion in determining whether and what legislation is
‘needed to secure the guarantees of the Fourteenth Amendment" (p. 651). There, |

'the Court upheld a provision of the Vo\ting Rights’Act of 1965 which prohibited
) application of state Enghsh-language hteracy requirements to otherwise
qualified voters who had completed the sixth grade in an accredited Ame::can y

& _School in which the predominant medxum of instruction was a language other

-“:than lfnglish. The Court earlier had. held in Lassiter v. Northampton Election

Boardmss) that state literacy tests weré not invalid- under the equal protecton

‘clause. The Court in Katzenbach found it unnecessary, as a prerequisite to
upholding the tcderal vot’ing statute, to hold .the state literacy provision

+

»
.~ ~ .
. A

. " 4:_!", Lo
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unconstitutional. Lassiter was not ovérruled. "It was enough ¢hat the Court

. could perceive a basis upon whiclr Congress could reasonably predicate a

judgment that application of ‘literacy qualifications . . . would discriminate in

terms of acces#s to -the ballot. and consequently in terms of access to the ,

' provision or administration of goyernmentél programs" Fullilove v. Klutznick. *

cw Cor

(1980, p. 4987). S -

-

In Fulhlove v. Klutzmck, the Court upheld the validity of a federal

spending prograni that mandated”tha; 10% of the federal funds granted, for local”

i

pubhc works projects be: used by reclpients to procure supplies or seryces from
businesses owned and controlled by mé‘mbers of statutorily mentifled m1nor1ty
group}s Although the equal protectxon clause, standxng .alone, would not have
.mandated the 10% set asxde prov1sxon, the centra.l opinion in Fulhlove, authored

by Chief Justice*Burger, upheld the statute on the ground that Congress could ~

: reasonably infer that the dispartty in the percentage of public contracts awarded

to minority business enterprises resulted "from the existence and maintenghce of
o \"/ Rad
.« barriers to competmvf access@which h&d thexr roots in racial and ethnic

_ diserimination, .and .which continue today, even absent any intentional ) Y
discrimination.or other unlawful conduct" (p. 4987). Thus, Congress could enact ,
. remedial legislation under Sec‘hon-s of the Fourteenth Amendment on the basis ‘
of its. view that “traditional procurement practxces, when applied to minority -
businesses, could perpetuate the effects of prior discrimination” (p. 4987) The .

1egislation was vahd even withoutma fmdmg of current illegal procurement

v

‘practices. . ‘ o
~ } . * " v ¢
Fullilove, the Chxef Justice “eited Lau v, Nichols as an. instance where .

'the Cqurt upheld an impact «;standard included in regulatons adbpted under & "~




nondiserimination provisions of Sectxon 601 standxng alone.

s o

. .
N @

. purpose in Lau, the regulations were w\did. On the assumption that Section 601

~of Title VI requires a finding"of purposeful discrimination, the favorab}e mention

authority under Section 602 goes beyond the self-executing terms of Section 601.
Thus, the decision in Fullilove, relying on Section § of the Fourteenth
Amendment 'and citing Lau in that context, supports the ’ readmg of Lau

‘suggested here. This would allow the decision in Lau to survive despxte the

decisions m Bakke and Harris and would suggest a certain admrnlstratxve

B

flexibility on the part of federal agencies to require more, under the

\

implementaton authorxty of Section 602 than would be mandated under the

5o

Federal Enforcement of Title VI in Postsecondary Educatxon . a

.of Lau in thé Chief Justice's opinionin Fullilove strongly suggests that federal

For the past ten years, the specxfxc responsxb;htxes of HEW (and now -the _

, U.S. Department of Educatxon) for the enforcement of Title VI have been the

subject of litigation. In 1969-1970, HEW found that ten states (Lourslana,
stsxsszppx, Oklahoma, North Carohna, Florxda, Al;kansas, Pennsylvanxa,‘Georgla,
Mary}and, and Virginia) "were> qperating segregated systems of hxgher educatxog
in violatxon of Title v1.1Ld Five of those states totally ignored orders to submxt
desegregatxon plans, and the plans submitted by the othir five states wefe

Aapparently unsatxsfactory to HEW. Although the, plans were‘ deemed
unaceaptable, however, HEW did not formally comment on them for two or three R

. . \

- 2

years.

14

%
.o

Ina serxes of litxgatxon begun as Adams v. Richardson (Adams l), plaxntxffs h

challenged HEW's enforcement of Title VI in the ten specxfred states (1972)

. Judge Pratt stated in Adams I that "(the basic is;ue . + « (was) whether (HEW's)

exercise of dxscretxon ln relying largely on voluntary comphance to accom’plxsh

R

: s
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,the—progress—aclzievedfan&to obtain compliance in the areas still unresolved
meets . their ,full'responsibilities“mder the 'manda'teipf Title VI" (p. 649). The
court held that "(w)here a substantial period of time has elapsed, during which | . *
perjodic attempts toward voluntary eomphance havg been either not attempted
or have been unsuecessful or have been rejected (HEW's) limited discretion is
ended and they have the duty to effectuate the provisions of (Section 601 of
’I‘itle Vl) by either administrative datermination « +« that funds should be
terminated, or, by any other means authorized by law .. ." (p. 641). "In short,

where HEW ‘had found non-compliance and voluntary negotiations.had not been

successful, it had a duty torimplement remedi_es_Lmade”ayailable by Title VI for

‘enforcing its substantive provisions. HEW had ™o discretion, to negate the
. purpose and intent" of Title VI "by a policy . « » of 'benign neglect' but,.on the
2 ’ 7 . | contrary,- (has) the duty, on a case by case’ bgsis, toﬁemploy ‘the means set forth £

» . in(Section 602)-to achieve compliance” (p. 642). e S

Y

In Adams 1 (1973a), the court ordered’ HEW- to commence enforcement”
2 proceedlngs -ggainst the ten non-coxiying states within a specified period of ’ . |
& timea Ou appeal, the District of Columbia Circuit court, sxtting en bane, held in ’. .
; Adags m (1973b) téat a "consistent failure" on the part of HEW to institute
W compliance proceedings "is a derelicfion of duty revxewable in the courts" (p, = - J
\ 1163) ‘The appeals court upheld the distriet court's order, but ‘modified the. . '
\’timetable allowing the ten non-complying states time to submit. new -
LR . deSegregation plansw The court of appeals noted that "desegregation problems in

college&and uniVersities differ widely,from those in elementary and secondary

’ schools,” and that HEW had- not formulated guidelines for desegregating -
.o R ,.

AR v statewide systems of highef education (p. 1164) The court observed that "(thhe .

o problem of integrating higher education must be dealt with on a statewide rather

. .
. f
. -
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than’a school-by-school basis" and that statewxde desegregatxon plans must take
‘ into account "the special problems of minonty students &fd of black collages. . .
(which) currently” fulfill a crucnal need and wnll contnnue to p_lay an important

.

role’ in Black hngher education” (pp. 1164, 1165).
l - " The court in Adams IV recogmzed the need to provide for "mmonty access
) to quality post-graduate programs" by focusing on the needs 'of ‘black students
and also on the needs of hlack institution_s, (p. 1165). Presumabl;r, integt:ation of
white institutions could.not result in neglect ‘of the welfare of traditionglly black

e institutions. The court, albeit in dicta, clearly signaled that HEW's guidelines

I " should include consideration of%role of black 1ns\tut16ns within a\unitary

. system. — ‘
. ‘ Subsequent to Adams IIl, HEW referre)d" the sta‘tes of Loulsiana and

o~ Mlssnssxppl to the Justice Department for enforcement proceedings. 16 10 June

19?4 HEW found acceptable the postsecondary desggregatmn plans submntted by

all the Adams states except Maryland and Pénnsylvania although the department
“ . _ 3 4 ! a .

had not at that time issued desegregation -guidelines under Title VI for

- | postsecondary edacatitﬁi—:)ln Adams v. Califano (gdams IV) the district court
found 'that six of 'the ‘state plans "did not meet important desegyegation
reqmrements and . . . falled to achieve sngmfncant progress toward higher

o W education desegregatnon" (1977, p. 119). The basis of’ the court's holding suggests.

a pohticnzed intra-de,partme)l'bal dispute and a new departmental approach

following the inaugration of the Carter admnnxstration in Jenuary 1977. )

(- . Apparently, despite the absence of official regulatnons, communications in

“ . .1973-é74 from HEW to the Adams states "identified the critical requxrements

L - .. of an acceptable d:segnegatmn plan® (Adams IV, 1977, p. 119). Q'rhe plans

A "> actually submitted by the states, and eventually offncially accepted by HEW
L >‘:'i N . .. Coa ‘ l;"'t'--i-’.-f‘ \

; Q ] ’ " - oo
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& .
g "failfd to meet the requirementg eirher specifled" in * the individual
commumcations (p. 119). The plaintiffs gorausly objected to the ‘state 'plans
because .of alleged inadequacies concermn desegregation of studen’t bodies, of
.faculties, the enhancement of Black -institutions long disadvant‘aged by
discriminatory treatment, and desegregation of the governance of higher .
education systems" (p. 120). .The diréctor of the Office of Civil Rights (OCR)
agreed with plaintiffs' position and so testified. He nfust have lost out_an' the
intra:dep;:tmental bureaucratic ‘maneuver:ing becaust ‘HEW ultirﬁat,ely»found the
state plans acceptable‘ evenq though inconsistent 'v}ith th'e‘ “criteri gPrivately
- communicated to the states hy some HEW officials. Since 'no official g'uidelines\:0 t
= ‘ ~Had been promulgated, it may be assumed that in the final analysis HEW actu&l]y '
Ty apphed less rigorous standards when approvmg the state plans than were
Te e articulafed during the negotiatlon process-by OCR. The official acceptance of X " .
, th: :ﬁtzmmed plans was ua tagit departmen§al decision to adopt less stringent
» Q_‘v standard% Qf &fixrmatWe iﬁtegratlon efforts '*under 'I‘1tle Vi than initially ,

.
z . < —"

/ ~ -, -
suggested by ’OCR inotheﬁrdcess of ﬁ%”gotlatlon.O . ' o
- pE T -

In Adams IV Jucfge Pratt;’:;@w on'the; di§ta in Adams 11l to order. m-:w to

oo&; %q,

O

develop desegregation criteria Tor highaogdmatlow that "wnll take mto account
T the umque importance of Black coli'oegegdnd at the same time comply with the
congressional mandate" (p. 120).. Judgel Pratt statqd that "(t)he process of
desegregation must not place a grea{:r burden ‘on; Black,mstitutions or Black
students' opportunity to receive ; quality publlc hléher education” (. 120)
.

’ ; ' It is possnble, therefore, to int rpret tﬁe qsiisnons in Adams lIl and rAdams
IV in two quite ‘different ways "First they may stand for the proposition that the \ .

’

- state plans | were ’wrongly accepted P causawney did not conform to the criteria V '

AR articulatcd by certain HEW officia in informal~commumcations mth the ‘states.
’:“ h ’ 7 N ’ A : h . * ' o ‘ J '-‘ '
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'Specifically, Judge Pratt's decision can

.necessary cdmponents of HEW's guid i
oot it

" affirmative duty to desegregate.17 The test of a desegregation plarhwas its

_ signi‘ficantly', theDepartment's guidelines ‘set forth spe’cific numerical goals and .»

e ) ~ 45

~

“'Since no other criteria were explicitly articulated, HEW would be held

accountable to application of the sole standards found to be in existence. Sucha
[ ; — .

decision would not implicate the court in mandating HEW to devise a particular
set of criteria but only re‘qui_re hat HEW live up- to the informal criteria

announced when reviewing state plans for compliance. The decisions,would turn

on an improper applieation of H W's own inférmal criter’ia, not on the
substantive merits-of the standards t mselves. Urider this mterpretation, HEW —

could have adopted less strmgent stan ards and then applied them. What HEW

§
could not ‘do is announce one set of nteria and tacitly employ a different -t

normative benchmark. - ’
An alternathe, broader readmg would be that Judge Pratt 1mposed certain
substantive standards on HEW when the derpartment formulated its guidelines.
interpreted to require that the dicta
from Adams IlI on the role of black institutions be mandated for inclusxon in
HEW's guidelines. Sugh factors as>t e plaeement and. duplication of new.
prOgrams agd the enhancement of black ll’lStltUthﬂS‘ might well be deemed".
:lnder this readmg of Adams IV. ' |
With the change of admimstra , it became clear the HEW read Adams IV
broadly, and the guidelines eventual/ly ubmitted to the court reffected this brbad _

view (Federal Reg‘ister, 1978) T/he' Department noted that.the six Adams IV R

states all had a history of de j_uig segregation and“were_ therefore under of

d’

effectiveness, it must "address the problem of 'systemwxde racial imbalance"‘ (p.

7]

6659). In order to achieve effectiveness, HEWOfollowed what jt perceived to be‘ '
the direttion of Adams JII and Adams IV, a statewide approach. . Most
- e ——— _-T— ‘

i * -
timetables that must be satisfied by a state's pim:’ -
Sy ' - _ 1 ) — w
. : L4 —# - - - ) MY | _j‘_ .
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/ A
. (T)he goals ard established &s indices by which to measure
. progress toward the objective of eliminating the eff: ' '
hall of uncomstitutional de-jure racial segregation an of

providing equal educational opportunity for all cifizens of
these statgs. They.are benchmarks and provide the states
the clear and specific guidance called for by the Court.
(p. 6659) .
& e Y

- After HEW's promulgation of the Adams guidelines, all of- the non-
~complying states but North Carolina submitted satisfactory’ desegregation plans.
North Carolina is undergoing enforcement proceedings' A district court has
barred HEW from deferring funding pending the outcome of the proceedlngs and
court review. Interestxngly, in contrast to HEW's interpretation of Adams Il and

gdams IV under the Carter Admlnlstratxon, the dlstrxct court in State of North

Carolina v Departmeht of Health, Educatxon and Welfare (1979) narrowly .

construéd the decisions in ‘the Adams htxgatxon. Judge Dupree quoted from the
court of appeals decision in Adams 11 to demonstrate that the Adams case Was '

no‘t intended "to resolve%artlcular qu;stxons of comphance or noncomphance. It |
" was, rather, to assure that’ the agchy properly construes *its statutory

obligations, and that the policies it adopts and 1mplements are consistent with

those dutxes,and not a negation of them" (pp. 1163-1164), The court of appeals l

Adams III‘further ‘noted that "the order merely requires ‘initiation of a preféess
'which, excepting contemptuous conduct, \i:i;l--- then*pass beyond the 'District‘
Court's continuing control‘and supervision® (p. 1163, note 5). - . a

Relying’on ,the court of appeals' statements in Adams III, 'Judge Dupree

e concluded that Adams IV "did not'stray beyond the eSsential jurisdictional
g . confines" of Adams I (p. 952) The state plans wefe éj'ected in Adams IV,

,} accordang to this view, ‘"not because the state systems themselves had been
B found in violation of Tite v, but because their p:oposals,failed to meet the
requirements which had been previously specified by the Secretary concerning

. . R{
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enhancement of black institutions, angd desegregation of faculties, student bodies

and governing councils" (p. 932) Thus, Judge Dupreee in Statevof North Carolina:

interpreted Adams IV narrowly, as an attempt to remedy "HEW's fdilure to
. enforce 1t’own Title VI comphance guxdehnes," but not specifying or approving ¢
the content or reach of those criteria (p. 932 and p. 932, note 1).

If the narrow view of the Adams htxgatxon suggested by State of North ’

Y Carolina is cofrect, then the ‘federal agency has consxderable discretion in

_l-—_

formulatlng desegregation guidelines for higher educatxon. In any event, the -

-

X Addms eriteria are only applicable by thexr terms to states having a history of de-

jure segregation. In a-Situation such as that in\folving North Carolina, the.

f‘ A speclfxc substant‘ive scope of Adams IIl and Adams IV must be determined. If, as

l

St&te of North Carolina suggests, those decisions were essentially procedural and

not substantive in nature, then the Department of Eéucatlon ‘'would be free to e
(ormulate guidelines that satxsfy the affirmative duty to desegregate as that .
concept has developed more flexibility in the’ constrtvftxonal cases dxscussed
eartier. If the Adams decisions impose some substantwe obligations in’
{ormulatxng desegregation criteria, the questlonZ remains whether those criteria

comport“or conflict with the underlylng nondrscr-xmlnatlon principle of Sectxony

601 ‘of ’Pitle'Vl. If Adams HI and Adams IV purport to-mandate substantive «
enforoement'crfteria, then the underlying .validity of those orders must be:- .

reassessed in light of the eyolving understanding of Section 601 after Bakke and ’/

‘ ligrri;.

—




) ‘ Taking Stoc o o o .
To this point, we have considered the following: 1)’ ge& dverview of

constitutional deVelopments in the desegregation of primary “arid secondary l
edu.cation, emphasizing both the substantive liability fssues (for non-southern .
states) and the ren;edies probléms, 2) the apphcation ‘of desegregation princxples
derived from the context. of primar’y and secondary education to the
postsecondary setting, and 3) the federal government's equal opportumty
enforcement responsibilities under the statutory provxsions of Title VI of the
1964 Civil l%lghts Act. We now turn to'a synthesis of these developments to—
ascertain their sign‘iTicance for the formulation of -a federal policy -
desegregatlon ‘of higher education.‘

.- / - Current Legal and Constitutional Dutxes Imposed an the De Jartment of Education

At a minimum, the Adams Ntigation imposes a duty on the departmenft to

enforce the nondiscriminationg: provisions of A'I“itle VI Where voluntary

compljance procedures have not succéeded, the department ;‘is under an

. N ¥ .
.obligation to commence enforcement proceedings, 8s now un}elr

Al -
.

' against the -
- - .,

State of North Carolina. ‘ . "

¢

N éialm_s orders ‘the formulation of desegrogation criterig to be used in
implementing Title VI. HEW responded*to the court's “orders by establxshxng
'zRevised Criteria Specifying the Ingredients oUcceptable Plans to Desegregat’e\
State Systems of Pubhc Higher Education" (Federal Reégister, 1978) At least
three problems remain with these criteria. Fifst, it is unclear’ whether the
_President has specifxcally ;pproved them. Ur(é'S Section 602 of Title N, (n)o
such rule, regulation or order shall become effective unless and uﬁ!&gapproved by

" the President." Nothing in the Fdderal Regxster suggests that th; President\has

specifically approved the cirteria. ‘This omission, apparently overlogked by
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* %‘%,, ' pendxng htxgatlon mth North Carolina returns to Judge Dupree's court.
:; . Lo Second the revmeMrnterna apply only to states "whlchuformerly 9gerated

oliligatnon to enfbrce ’I‘xtle VI it woulg’iem that it must also di‘vfdop

formulation of rules to goVern sxtuatxons in whxch official acts of segregatxon
occur, although no- statutory dual system ever exzsted. The umformxty provision
’ ' , of Tltle Vl regmres evenhanded ’treatment of de M egregatlon "wherever
found, and sxncqy ’éy—’ it is clear tha; de jm segregatlon can exist by

L intentlonal acts of gffxcxal segregatxon evw where no statutory dual systemA

‘f'"‘ .

existed. R ' . - . *
‘Tmrd the revised guldehnes apply only to pubhc 1nst1tut1ons of ~hlgher
% <
educatxon. Yet, as stated in the opinion of. Justxces Brennan, thte, Marshall and

Kd -

Blackmun in Bakke, "Title VI's standard (is) apphcable alike to publie and private
- o recxpxents of federal funds .o (p. 352). If Adams.requires that the federal
o government enforce the prowsxons of Title VI, it would seem 1ncumbent upon the
- " approprxate age/ncy to Specrt‘y enforcement -crxterxa for prnvatqks well as publie
~ institutiens.: After all ‘u_yersectxon 602 the relevant federal department or

\

orders of general apphcabxlity N - B
instltutxons that Were once segregated are complex. It may pe that différent
* criteria of ¢ causatxon mxght be approprnataly apphed (e.g., remote segrega’tn*on

) acceptable remed,y might differ (e.g,, an open-door_policy, follewing ASTA,

e ’ A T
.
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. Judge Pratt in Adams Adams 1Iv, could pose a technical. problem for t'he department it -

.. a dual sys&q of public educa on..." (p. 6659). lf the Dep’artment is: under an " -
TR ;

. agency is "dxrected to effectuate" Title VI "by! szmng rules, regulatxons, or*

. To. be sure, the substantxve issues xnvoIVed with regard to pﬂvaﬁ‘

might not be sufﬁcxent to trxwr a Txtle Vi sanctxon), or the scope of an >
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* . might be suffidient). But whatever the substance of the guidelines, it is

es_peci‘ally important that they be formulated because private universitjes are not
typically subject to constitutional contraints of equal protection. Consequently,
a Title VI remedy may be the only one available for an aggrieved party in a
private institutional settlng Moreover, guidelines'to combat sex’ discnmination
have been issued under Title IX of the Higher* Education Act. Failure to act
under Title VI gives the appearance that sex discrimination is treated more
seriously, and with a higher priority, than race discrimination by .the
Department. . . L, . g

L Y

- As a substantive matteP, the minimum that would be required'in‘/ .

[

U enforcement of Title VI would be a standard of racial neutrality—i. e., non-
_ .dlscrnmmatlon.ls To the extent: that a recipxent of federa{dunds engages m\
. intentional diserimination in student admissions, finaneial aid, or any :ther
activity (with the exception of an "employment practice" as specified in Section .
04), it seems clear that the provisions of Section 601 are violated (see Adams _
- ' ' 11, p. 1164, note 10). Discrimination 1n employment would be subjeect to ca"se-b;r: .

- . case litigation under 'I;itle V1, or ~potent1al action under the terms of Executive

Order 'No. 11,246.

—

s s
The decree filed in Adams IV imposes on the departmen\ a duty to | T

promuigate "fmal guidehnes ‘or criteria specxfylng the: ingredlx’ts of an - - X
\ acceptable higher edication desegregation plan” (p 121) It does not specxfy LS
substantive criteria that must be satisfied, although the opmion itself does A
mentxon some factors that should be cons1dered. In light of the Order in Adams , e

. ' IV, the language of Adams 11, and J/udge Dupree's reading of Adams in State of

$
North Carolina, it seems reasonable to conclude that,;io specific criterxa have

. been_\nposed by the courts. Mozeq,ver, ‘the uncertainty in the hxgher educatxon

- - . v
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desegregatlon cases miakeés it unclear just how far the Department must ge in .

remedymg the effects of past de j_ segregatlon. It is at least arguable that

implementxng regulatlons could be hmlted to contemporaneous and’ prospecﬁve

’-» Bk

. «,, ertforcament of Sectlon 601's nondlscrxm;natlon principle. The affrrmatxve duty

to dxsmantle segregated systems, applied as a remedy in Fotrrteenth Amendmenta
iitxgatlon, does not necessérlly become a part. of enforcement efforts ufder o b

Séctnons Qﬂf'and 602 Even if the equal protectxon principle ‘of nondiscrlmmatxon‘

LX

. congruent wrth the terms of Sectlon 601, that does not automatlcally impdse a'

parallel remedy on enforcement efforts under Txtle VL. ‘The Adams lltxgatlon
, creates no such affirmative maﬁdate. o —~ «

Restrrctrons on D}cretlon in Enforcmg Title V1 . |
’Bef;re enforcement procee§1n§ can commence under Title VI, efforts 'sat

v \{olunt‘ary comphance must be undertaken and exhausted 19 of course, once

‘ /voluntary comphanc)e efforts faxl Adams requlres that enforcemen& efforts

R 3
—_— Y . . LM

L commence. e S :

o If a’ pubhc system of. hlgher educatlon (e g Tennessee, Vlrg;ma, or f‘
Alabama) has been found by a federal -court to be' in compliance with
"constitutlonal commands, or if it is in comphance with a. . federal court
desegregatxon order, then there is deemed to be comphance u‘r’mden Title i\/l. .
Under Adams II aﬁd éggms ll the Department is reQuired to monitor actual
c,omphance wrth éourt desegregatlon orders. If thé Department finds ev1dence

. of non-compliance with a court order, it may. not * commence enforcement

proceedings but.must "bring (its) finding to the attention of the_court‘concerne'd. .

The: respon¥pility for 'com'pliance « « » under court order rests upon the court .

. issuing said order” (Adams Ill, p. 99).  \ ,

' M N
.
. . ' “
. . L S ’ : L
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In administering Title VI the Department must apply its criteria, for de

Jure desegregation uniformly to all regxons. :,Desegregation remedies mandated

by the Department must be caugally related to: findxngs of noncomphance. This °

follows from the general equitable ‘principle that a remedyu cannot go beyond

cunng the substantive violation at issuea , ) / :
Section 602 of Title VI specifies that any fund cut-off "shall be hmited m k

its effect to the particular program, or part thereof in which such |

noncomphanee has been found e In the leading. case on this. pinpoint

provislon, Board of- Pubhc Instruction-of Mlor{ County v. Flnch (1969), the court

\

held that a«termination of funds under Title VI "must be made ona program by

program basis . ™ (p. 1078), 20 ln _yior County, Judge Goldberg noted for t?e .

court that sometimes specific programs are ninsulated from otherwise unlawful s
actwities." Such programs should no’t - T

suffer for the sins of others ... . HEW was denied the
right to condemn programs by associgtion: - The statute v ,
prescribes a policy of disassociation of programs in the - |
fact finding process. Each must be considered on its’ own T
mefits to determine whether or, not it is in compliance AL |
. with the Act. In this way the Act, is shielded froma - =~ . :
vindictive applxcation. ‘Schools and programs are not - "
. - condemned en masse or in gross, with the good and the
v ~ bad condemned together, but the termijna power s ,

" .7 reaches only those prdgrams which would utili; 2deral cot
- > . _ money.for unconstitutional ends. Under this procedure - <o
_— each program receiv’es its own "day in court." (p 1078)

LY

-

The court found in Taylor County that responsibihty 1ay with the federal

e ¥

agency seeking to cut off federal funds to make findings of fact to support its

actions: . ) .. ‘ ‘ :

: The administrative agency. seeking to eut off fede:’al
funds must make findings of fact indicating either that e
perticular program is  itself ininistened in. a
discriminatory manner, or is so affected by diseriminatory
. practices elsewhere’'in the school system that it thereby
. becomes discriminatory. (p. 1078) -
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The federal government argued that the statute imposed no such affir.matwe

@

duty on the federal agency Rather, it cont;nded that the statute created an 4
. affirmatwe defense for recipients "m the event, that some programs are /

‘ untainted oot (p 1-&76) The court exphcitiy rejected the fedef‘al government's (‘\
view, instead constrmng Title f'l to place the "burden of hmxting the effec,ts of

termination on the Administr‘gtive agency responsible for the order . . ." (p.”

[

‘ . 1
07, . ﬁw” L -

»~

\
- “In. hght of 'Paylor~ Courity and Mandel V. United States Department of

® . . Health, Education, and Welfare (1976), the federal enforcement agency has the

burden of findxng discrimination in any program subject to fund cut-off 21 qpe

raises some question of the vahdxty of several.of thé pro‘snons of the existing |
regulations implementing Txtle VL. Specifically, 45 C.F.R. Section 80.4(d)2)" . 6
creates a presumption that an 1nst1tution of posts§c0ndary eduction's assurances 2
‘as to’ admxssxon practices apply E) the entire mstitutloh, ‘not just to the
department receivxng funds. .A recxpient can rebut the presumption only by

" showing "that the institutwn's practice;Lnn designated parts or programs of the

. Institution ‘vgill in no way affect'its practlces in the- program of the institution
for which Federai’ financial assistan‘ce is -sought. « " (p. 1977). This apprc?ach i

. suggests that "a graduate schéol- research grant could be terminated upon a
finding of diserimination in undergraduate admissions" (Edwards and Nordin,

' 1979, p. 533) The vahdity of this regulation xs subJect to question in 11ght of

-’

" Taylor County and Mandel, - : . C
. Areas of Kdministrative DiScretfon in Enforcxng Title VI o , .Y )
" Desegregation remedies in pub\hc .prxmary and secondary education are - .

~ based on a premise of what the racial composition of a school system would be in. .

the absence of governmenrtally-sponsored .s'egrefgation“. The division within th‘e .
' ¢ " .
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y Supreme Court on this isfqe stems in large part from differing perceptions of
- f)rst principles, differing weltanschau gg The prevaihng group assumes that

racially neutral governmental polrcies would produce a racially integrated school ’ ‘
system. Any deviation from that norm is, by assumption, the result of
. governmentall Wfostered segregation., I in a particular circumstance that
.r y perception is not accurate, the responsibility rests with a defendant to show that
integration is not the norm. ] ¢ % o=

The other group looks at urban hvmg patterns and concludes that private_
choiges account for a good deal of racial separation. - Implicitly, this group is

wilhng to accept that statg of affairs pragmaucally as a gwen. f?urther, these
Justices deny judicial responsibihty for altering that initial position. This group
. - would thrust on a desegregation plaintiff the;burden of showing the degfde of oo

, ‘  incremental ‘segregation that results from impermissible official conduct. A

prevai‘l;ng plaintiff would then be entitled only to that remedy which would QJ\
,r . restore the system to its original po;ition. If that would include consxderable,
‘racial separation, then so be it, according to“this group. The Constitution‘ : R
confers no substantive right ‘to integrationg and a remedy should be eonfined to | |
bt L » : .

< L4

" The prevailing vxew, reflected inasuch cases as Green and Swann, iea

: : |
undoing the effect of a consti»tutional violation.‘;;x . L S
i

an emphasis on racial ratios in the gemedies stage. The ostensible justification is ’ ‘
- that the effectiVeness of a remedy can be measured by integrative results. Even ‘
though no affirmative right to integration exists, the rationale seems to be that
- a court can legitimately focus on numbers since, ISy assumption, the norm
. consists of racial attendance patterns roughly proportionate o total popuiati Y
v . In, the higher education context, HEW has apparently vacﬁlated between ‘heavy: L

., )reliance on numerical data and emphasis on procedural and structural

o - 6o .




remedies. 22 The latter approach éannot be so easily measured for suceess and is
not sufflclently result-orlented to sattsfy those who insist that mdlcla of suceess
be statistically demonstrable, leading to increased levels of actual integration
(see Mandel, pp. 547—-553)

. ln formulatmg 1mplementatlon guidehnes for Title VI, the analyst must
’ determme what assumptlons to make about the racial composmon that would,
exlst in a racially neutral* system of, higher educatlon or in a part;cular

institution of pubhc or prwate ‘higher educatlon. Is the full mtegratlon model of

Green and Swann approprla;e ln the hlgher education context.? How—does that

approach comport w1th the concern articulated in Adams for the welfare\of
: historically black institutions? It would seem that the wholesal adoptron of the
Green affirmat JVe duty rgmedy to’the hlgher 'educatlon context—perhaps through
® - : some form of central adnusstons process, whxch could destroy dlfferenoes among
institutions ‘and bar student selectwity—would slm'ultaneously "extmgmsh the
(Note, 1870, p. 680) 4 T

% Apparently, the exlstmg Adams criteria attempt to promote lnteg’ratlon of

¢ historieally whlte mstltuttons and also strengthen hlstorlcally black mstltutlons

by both encouragmg, white mstitunons to "admit and recruit more blacks and

encouragmg black instltutions toreach out to attract white students. In order to:

&

"guard against - the dlminutlon of higher "educational opportunities for: black
students (and) to take into account the. uniqué importance of traditionally black

colleges," Section II of the Adams tuidelines requires that states specify

~

Students in méWfﬁcﬁdﬁﬁmatian system (Federal Register, 1978, vol. 43,

; p. 6662). Section I. B, o\ft_he guidelines requires Adams states to make specific

-~ -

g

» traditional values of the black colleges as turators of+ Afro-Arerican culture" -

numerical goals and timetables for increasing the total enroliment of black

H

N ‘81';‘ | b

.
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commitments to "strengthen the role- of traditionally black institutions in thé

state system” (p. 6661). - s ' o
Only after there is increased overall black enrollment in the postsecondary N
system, and after steps are taken to sWhen black institutions, can a_ state
establish "numerrcal -goals for the enrollment of wlute students in tradmonally .
black institutions" (p. 6662). .Thus, affirmative steps to increase whlte
p;rticipation at tradmonally black institutions is required under the gul.dehnes, ‘
- but only after more blacks are admxtted to the system at large and tradltronally
black institutions‘are upgraded. The assumptlon appears to be tLhat those prior
steps will increase the hkehhood that tradmonally Rlack instltutrons will retain
0 " their identxty and*“contxnue to play an 1mportant role" *n public system of
postsecond_ary education (Adams M, p. 1165)." The Adams criferia seem devised ' ,
to meet the cnallenge of .Judge Pratt, who dé‘glined\to suggest an .“answ-en{'.to'the
problem of desegregation with accommodation of black institutions but rather
’ chfxrged HEW with the responsibility to develop desegregation criteria that f!take

z

. into account the- unique importance of‘ Bld§k coileges‘ and atythe same time -
L éomply with the cong'ressional mandate" (Adams IV,.p. 120)23 L .

] The ‘approach adopted in the \Adams guidelines is similar to that suggested

«n a Note appearing in the 1970 Yale Law Journal. The author argued that the
"'ultimate gpal“ of desegregatxon in hxgher educatlon should be to "eradxcate the

N 'lingering effects of past de jure segregation which in»hxbxt free student choice
among institutions of higher education" (p. 682). He,urged a dual thrust, toward
integration and to'ward. imprévement of historicailoy black institutions, and mueh

“that he proposed—e.g., approximate eouality of per pupil expenditures at similar

.~ types of schools, fair recruiting, faculty desegregation, use of program expansion

R and new construction to enhance integration—is incorporated in the Adams

L ¥
.
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crnteria. Importantly, glven the dual objectlves espoused for desegregatlon of- "\
b - . postsecondary educatnon-i.e., to promote integration and "to preserve the
' . psychologlcal/cultural and remedial functions of the Negro Colleges" (p. 683)—,
| he argued that the Green affirmative duty standard shou1d be deflned "in terms,
. of practnces rather than results" (p. 683). Otherwnse, full adoptlon of the raclal oA

T ' balance" perspective of Green in a .postsecondary education context ‘would not .

FL}

only trenclgn other distinet values of a sy'stem of postsecondary education but

.

also. gravely threaten the identity and vlablhty of hlstorlcally black 1nst1tutlons.
—eonsequently, it would seem that Adams suggests a broader view of the duty
" under ‘I‘xtle VI -to desegregate in postsecondary educa)‘tlon, one tHat

accommodates the needs for d1versnty wnthln the system and ﬁé distinetive roles .
of black mstltutlons wnth the need to dlsmantle the dual system, .

i * B ’ N 9

- - Prev:ousLy segregated systems. ln states wnth prevnously segregated

-

systems of postsecondary, education, cases such as myton 1i, Sanders v.
- @ /':" . ‘. '

" ) Ellington, and Geier v. University of Tennessee Jpermit the implementation of a

remedy without the necessnty of a particularized fnndmg of a nexus between past

- segregative cohduct and" exlstmg_observed segregatlon. 'rhis amposmon of a

remedlal responsibility on such previously segregated states is clearly )ustlfned

T under constitutional case law and implieitly approved by-the courts in the Adams

" litigation. Such remedial action, ‘however, is probably not mandated under the

*

terms of either Section 601 or Section 602. .7 e

- -9

Ifa pohcy decision is made, as suggested by the exlstlng Adarns guldehnes,

to require remedial action, Sanders and Adams IN would justxfy a -statewide

. . approach where the segregation was imposed by law on a statewide basis. The .

. " scope of the remedy will depend on whether theMSTA approach is follpwed or

whether Norris and Geier are deemed con&ol}ing.‘ Under ASTA, states would be
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permitted greater "nexibihty to: gtructurg their postsecondary systems provxded:

that affirinative steps are taken to assure that opportumties are available for
1 4
blacks to attend white’ schools ahd vice versa. Under Norris and Geier, more

attention would be tocused on the welfare- of . black institutions during the

desegregation process. Consxstent with Adams,’ there would be a duality in
/\ K

obfectives—to promote an cnd to racial isolation -but alscr to strengthen '

hxstorically black mdti gtions. The welfare of black educators and the*

ret N

contributidn of black‘inst"itutions as part-of the heritagec of black commumties

k"would be preserved l'-:xistmg ggms criteria’ legitigna’tely follow the paths

’ suggested by. NOl‘l‘ls and Geier but can bﬁ' fault for disingenuously disreéardmg

the ASTA decnsxon Jin setting forth f‘he contnoihng legal principles (Federal

Reglster, vol 43, p. 6659) More admlnxstratlve flexibihty ex15ts than the

! & .
Department's rationale for thé guidqhnesﬁ suggests. N ‘
The desegregation implementation cg»ses in primaty and -secondary -

L)

. education ,permit an examination of racial ratios. The agsumption is that the

court order is demgned to restore the school system Yo its initial status prior to

. official discrimination, whieh, by assUmption, would be integrated. Direct

application of this assumption to the area to higher education is subJect to

questionvbecause of 1) the desirability oi' retaining and strengthening historically

black institutions, 2) the esseptial lack of fungibilxty of different xnstitutions of

. -h’igher education, 3) the lack of compulsory att;ndance, 4) the essential function

of freedom of cholce for students whe;é their choice is limited only on the basis’

) of individual merit, and 5) possibly different choice patterns among different

"

students based on (a) geography (b) desire to attend publie vs. private institutions
of higher education, (c) desire to attend ‘ln-state vs. out-of-state institutions of

higher: educaton, (d) different perceptions of the return to an investment in

< »

.
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higher education, (e) different family responsibilities and opportunities, f) ,

> diff_erent economic ecircumstances, and., ('g) trarying eareer objectives and

- ‘aspirations. These differences, recognized by all the courts that have decide°d

higher education ‘desegregation cases, undermine to some degree the

“ < "universalist assumption" of Green as applied t@ postsecbndary‘ education. ”
However, they do'not compromise the affxrmatwe duty to desegregate systems
{and institutions of postsecondary educaton. Rather these dnfferences suggest an

orientation that places less emphasns on numencal indices. In order to overcome -

/7
“t;ezpncern that de-emphasis on numerical ratios leaves open the rlsk that states
d

shirk their duty to desegregate, it would be mcumbent on the Department

< -

]
. of Education to devise standards,aother than x"aclal ratnos, that are relatively .
N %
easnly ascertannable. Certain provnslons of the existing Adams crltepa adopt this

approach. . : .
1. The Department can ‘require that states, as part of a desegregatlon, ’ i
plan, provxde resources to historncally ‘black xnstitutlons "which are at least
.,comparable to those at tradltronally white institutions having similar m1sstons"
(Federal Register, vol. 43, 1978, p. 6661) Where provislon of unequal and )
inadequate resources to a historically black institution is a vestlge of a state- .
L imposed dual system, theee is certainly “jusitfication for requlr;ng basic ‘ . -
L o equalizatxon during the period of.transition to a unitary system. As the preamble |
.‘to the Adams criteria specifies,,,however, the, ultimate goa‘l, must be ‘the
development -of a "unitary.system free of the'.\festiges of state imposed racial
‘ segregation" (p 69‘605. Otherwise, the.financial equalization remedy could

. [4 v
exacerbate or perpetuate*the dual system, which would be constjtutionally

- suspeet under the decisions in Sweatt and McLaurin.
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N
~~ Both ;s_@t_t. and McLaurin stressed the importance of intangibles in
postsecondary eclqc‘ation, noting the proolems that aris® from racial -ligh;ion.
Accordinély, it wogl_d seem impermissible to pr_‘omote equality in resource

v allocation to black institutions as a long-teﬁn solution absent concomitant
measures such as aggresswe recrmtment and nondxscmmtnatory admxssxons to

Y

1ncrease t‘he white presence at previously black institutions (see Geier v. Dunn,

1972, pp. 580-581). The A_dams criteria recognize that traditionally black

, institutions are not "exempt from the Constitution or the requiren)ents of Title
vI" (p. 6660) The eventual goal must bea unitary system, not the’ perpetuatxon

of racially separate and identifiable systems. In the transmon, however, Adams

,\.¥ ’ v specit‘ied that ~"(t)he process of desegregation must not place a greater burden
on Black institutions or Black students' .opport:unity to receiye a quality public

- higher education” (p. 120). On an interim basis, therefore, and accompanied by

other»desegregation measures, a .rule of oomparable resource allocation is

AN
.

permissible and has the virtué of-being easily measurable.

- ~2. Under Geier v. Dunn, the Department can require the creation of
cooperatwe programs among dé‘\egregatlng institutions, If these programs are.

» i
ineffective in éhmxnatxng competxtxon for the same students; the Department

.Y

. e can requfre the exclusive allocatxon of programs to one institution or another in
' order to increase the racial mtegratton of the partlculnrﬁpus (p. 581) Where,
© ___over a period of tlme, cooperative programs or exclusive assignment of programs

do not substantially alter the racial composxtxon\ of the units within a system,
"more radical remedies”—may be required. When the constitutional violation is of
"severe and egregious nature,”" then the merger of institutxons might even be

. justified (p. 581,24 ._ A .

o « " 86
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The key ;message on this: point in. the Tennessee and Virginia litigation is
that du%hcation of programs must. be eliminated where: identxfnably black and
white institutions are in competntnon. The excluswe program allocation approach
is designed to aSSure that the educatnonal en\nro%xment for: students in those
programs will | be}‘integrated. In the 'I’SU htlgatxon, for example, there were

“Rursing programs at tradxtnonally black TSU and at the competxtwe and
p_redommantly white UTN.. Imtia;ly, the courteas persuaded that U //é.nd 'I’SU
were not in compe&ion oecause TSU offered a traditionatly daytime program

whereas UTN offered. an evening program aimed at wworking adults, Once

persuaded that the~programs were in fact competitive, the judge ordered an

4 \
exclusive progran? asslgnment to TSU and ul’tlmately merger.

| 3 .‘A"crit'i:cal issue not precisely addressed by the courts} in ghe TSIl’littgation
v is the nature of the objectives in eliminating duplicatiéve programs. At a
mxmmum, Geier holds that competltwe programs at traditionally white and ‘black
sehools impede desegregation by attractmg a segregated rather than a racxally
mixed learning environment. Given the {mportance courts assign to " an -
mtegrated learmng experlence m postsecondary education, Ge1er mandates that'
a satxsfactory desegregatxon plan-’ must eliminate such forms of program
duplication. | Yoo
| '._G_e_i_e_r }eaves'iﬂorc ambiguous the 't'taturé of and rationédle for the "white
presence" mandated at TSU. Judge Qray stat.ed the "white sutdents would not lge
attracted to (TSiJ)”in any_substantial numbers ur{til‘ there isV what -might be
termed a 'white preserice'° on the eampus" (p. 581). The question is whether white
students could not be successfully recruited into a particular program unt{} some

whites were already participatmg., or, whether there was a separate instxtutlogal

‘eoncern that, in thea aggregate, more whites be enrolled in courses at TSU. 'The
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tirst concern is fully compatible with early cases such as Sweatt and McLaurin, v

i

- ~—

wiﬂi Brown, and with remeﬂies cases such as Green and Swann. Indeed, one of

o " the major’ju‘stifications for the affirmadye duty concept of Green was the notion L
Y that a desegregation plaintiff had a cogmzable interest in, if not a s\ubstantive e
’ ‘ right to, an 1ntegrated education. B |
- . co 'l’he rationale for the second concern is somevﬁat less clear. 'I’hat 1s, what, ‘
e T consistent with the theory of desegregation, supports a concern Wi%h—ovvera.ll
-

num&ers of blacks and whites at an 1nstrtution if they are in fact enrolled in » ;

. ,oT e v

separate programs? There are several possxble reponses to this questron. First, "

éven if black and white students are not enrolled in the same programs and do - -

, - !
. N not attend class together, they may participate together in campus extra- R

curricular’ actmties, meet apd exchange ideas in the informal 1ntellectual v

clxmate ot‘ a postsecondary campus, and otherwise develop socral, housing and , ¢4
friendship networks that contribute"tov;ard reducing racial stereotyping ind\/ “\
promote improved commumeation by dlminlshing redial isolation. Sebond a

.generalized white presence on campus might make recruitment of whites for ‘

- other 'programs'-easier.‘ This rationale views- institutional change as an

0 incremental dynamic process; a white presence now in program X may t‘acrhtate
I'4

attracting more whites in program Y in 3 years., Thrrd, location of a

‘ .predomiirantly white ° program 8t a historically black school will e ance oy
.Y o T
he affxrmatwe efforts at integratmg that program. .o

-

9

. These justifications for a concern with an institutional white presence at

- e ®

. histogically, black postsecondary institutions—as distinct from a white presence
within "speciﬁc programs—all .rely on ‘prospects for integ?ation. - Some o .
I ‘components of the TSU litigation suggest, however,. that. desegregation goals are . .
4 .

’ ',

) _“ ' ) furthered by the existence at TSU of identifiably whi(te program} not as a means,
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_of eventually promoting integrated learning experiences but &s

as a satxsfactory

-

ultimate: goal. ‘Ks an end, rather than as a means, such an approacf: poses serious
conceptual diffrculties because of the rather tenuous hnk .between th&
advantages of integrated educatxon and ‘the exstence of a'few white prog\arn
units at a predominantly black institution. As q long-term ob;ective, such a~
confederatiorr of racially identifiable units, albeif under a single campus
administration,.smacks very much of the discredited separate but equal doctrine. «
The goal of strengthemng black instrtutrons cannot be achreved by a réturn to a
different form of racial separatism, cos:netically congealed by aggregated rather
than dlsaggregated data. Therefore,‘exc?ept as instrtutional mtegratron can b_e
used,asa means of promoting integration within one or lmgre programs, greater _

emphaslsshould be placed on strategies that attract whites to specifxc programs
at black institutiors and, converséii, that attract blacks to particular progr&msw

o

>

at lnstoricallf white instrtuuons.
With respect to the Department's Adams criferia, this analysis would

suggest cautious apphcation of thg.:e.quirement that a desegregatron plan give

-

¥

pmeity—eonsxderatwn-to-placmg—any—new _undergraduate,_graduate,_or - :
professxonal degree program, courses .of study etc., which may be proposed, at\
tradxtionally bldck institutions, consrstent with their missions“ (p 6661)
Sensitively appli d as a means toward an -end, and sensibly apphed, in =
recognit‘ion of . generally ‘apbhc}ible equltable prmciples, t‘he . "priority s
consideration" . provision is pfobably justifiable under;}(_l_ei_er_, provided that, for '

- good reason shown, & state would be able to pursue its-own educational pohcy BN

i

7

*

,:: , objectives in .other ways compatible ‘with its affirmative duty to desegregate. ‘ K
= . ) While warranted'ﬁs a.matter of policy discretion ina proper set of circymstances e B
«f' s it sufficjehtly flexibly administered, the priority consideration" ‘L\cﬁﬂﬁ . 3 »
~ e . ] o ., e ‘
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reasonablx be deemed mandated by existlng cases such as Gexer or Rlchardson Vi

Blantér (19797 % °

..
L.

3. . Under-Milliken I, the Depar.tment could legltimately require & state
desegregatron plan to include compensatory 1nstructxon, counsehng and career :
guxdance, and faculty and staff development programs:. h'hat case, the .
Supreme Court upheld .a court order that mandated provxsxon of remedial

education programs as part of a school desegregatxon decree.

' declined to restrict the desegregatxon remedy to school assxgnment pohcles‘

because discriminatory student assignment policies can "breed other inequalities
-

+ -.intoa dual system Iounded on racial dxscrrmrnatxon" {p. 283). In remedying

current effects of past dxscrrmxnatory conduct, "(f)ederal courts need not, and

~ cannot, close their eyes to 1nequaht1és, shotyn by the record, which flow froma -

'longstanding segregated system" (p. 283). ,
) Sectxon I. H. of the Adams crxteria enumerates Mxlhken-style remed).al

measures, and where proper foundation is estabhshed, these measures can be

- l .

The Court /

imposed as’a reasonable means of effectuatlng a sn{te's afﬁrmatwe dut.y ~to;s ‘-

&
L]
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desegregate (p. 6662) The Adams ‘eriteria also suggest the., imposition of
financial axd as a part of a.state desegregatxon plan. Although Mxlliken 11 does
not expressly deal wit?ﬂfxnancial aid since it arose in a primary and secondary
B education context, impositxon of such a program is'not a signiflcant extension of
the principle announced there. By analogy, courts in primary and secondary

' education desegregatxon cases have ordered “the transpogtation of- students at

>

considerable cost, in Milliken It the remedial educatxonal programs were costly

\ (p 292), Ina postsecondary context, it would appear eminently reasonable to

mandate, as part of a desegregation program, an appropriately designed and
tailored financial aid plan to facilitate the desegregation process. Presumably,

e
/

. ' ' e HO S-. . - - e e e -
' . . ‘ . ’,' ‘ ‘ [} ' ’

.
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by analogy to the magnet school concept in prlmary and secondary educatlon, N
v . . ttate could target its fmanclal assiStance to achieve desired ihtegratlve

outcomes.

Department ¢ould encourage states’ to adopt financial inducements for whlte

Moreover, even though existing criteria do’ not_ mentlon thxs, the

faculty to move to black 1nst1tut1ons or black faculty to move to white ’

! lns‘rtitutlons.

~
- >~ 1y LA ’.'

4.  The use of numerical goals and targets for complying with the Green @

duty to desegregate has been accepted in prlmary and secondary educatlon cases,.

m .

, such as Swann. ‘The court ll’l the TSU litigation also evaluated the success of its EE

1ntermed1ate desegregative efforts by an examlnatlon'of statlstlcal measures.
Although jt-did not impose any numerxcal goa%s on, the state, the‘ court was
- : _~  clearly concerned with - the results of 1ntegr; ion” efforts throughout the
university system; both at 'PSU, the hlstOrxcally black mstltutlon, and at the
remaining hlstorlcally whxte 1nst1tutlons. It would seem reasona\ble to permit the

Department to require a state to develop partlcular.lzéd goals, pr;ov1ded that (a)

'states have - the flexibility to establish the - goals’ consistent with reasonable

e L 2 QtﬁithnmLaannsntsumamaugLneMmLsyslemmdemenesm of

A T
' _State - .o authorj,t;esxin,managlng thex)rQ own\affalrs, are ngen due deference

thhln an overan ba'lancing ﬁ&cess (Mnlhken II, 1977, p. 281) 26. s Swann

carefully noted, these goals are not matters of substantlve entxtlement° they

therefore must be remedial in nature and approprlately related to the ‘"nature
? . and lcope of the constxtutxonal vxolatlon" (Mlllxken 11, p. 280) "A rigid quota
v wouldp}bably go beyond the remedlal charﬂ%terlzatlon. The state must have
#} } .+ °~ some flexibllity m deflnxng 1ts targets and establxshxng modes of achlevmg them

On the other hand, the Departg)ent can and should require that a state justxfy

A
14

s A the’methoqology, assumptions and pro}ectxons used in formulatlng a plan.

& .

o . . . t ) ) . . .
— i ) t bl -
o . " . ) '?.f. \ ‘ .
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. 5.  Another’ problem with 8 rigid quota ~ approath ‘.is the risk of
racially-neutral
admissions criteria. A rigid quota would ehminate such autonomy. Short of a
rigid quota, howeVer, one could envision a policy of affirmative action

admissions, wherein in#itutiohs of a state _system of postsecondary education
C’

*

- would be required to appiy differential criteria of admissions for minority

apphcants so as, to improve the racial balance within the system. The "Adams
Y )
criteria do not go that far, and smce merit selection is atypical in the pubhc
i
primary and secondary school area, there are no convinémg analogies. (

— - A

Whether or not a*federal-program could be developed ‘that ties federal
t'unds to such standards will ‘be considered subsequently in hght of Fullilove v.

) ’Klutzmck Board of Education V. Harris, and _gents ‘of the Umversity of .

Cahforma v. Bakke. Under Title VI, it is very questionable that a state could be

affirmatively mandated to alter non-discriminatory admissions standards in order

to comply with an’ affirm'ative duty to desegregate. “The .Adams criteria

'imphcitly reflect this by peripttmg states to define the missions of state

institutions on a basis other than race (p. 6661). Also, the Sixth Circuit in Geier

-indicated that "Assignment . oof students to a particular i‘nstitution" ina .

postsecondary context was "undesxrabie" because it intruded on the important \

.interest in freedom of choice iWndary education (p. 1059) 27 | In hght of

the value assigned to states' anagement of their own educational affairs,

3
Milliken 1, and the uncertain relationship between such a rem y and the
substantive violation, it is far from clear that such an extensive an intrusxve
\ .
requirement would be warranted or permitted as a federally imposed remedy

under Title VL * . - '

_)‘
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6. While a federally mandated differential .admif§ions policy might be

1

- (a) excessively intrusive on state interests in educationa:l_ management,.and (b)

°

v

insufficiently closely related' to the substantive violation (viz., previous statixtory
segregation) to outwexgh that state 1nterest, a state—xnltlated afflrmatwe aqtlon
" program would pose quite dlf ferent questjons. ln a® once-segregated state

A

. System, the- vahdxty of such a state ﬂrogr:m would be analyzed as a remedy for a \

\' wpre-exxstlng constltutxonal violation. For ‘that reason, cases such as Bakke,

AK\
i

which arose in a setting in whlch there was no fxndﬂ&é of past dxscrlmxnatlon, are -

-

not directly apphcable. Greater leeway in utllmng affirmative actnon programs

exists where & state is seeklng to overcome the effects of prevxous purposeful
* A .

5 diserimination.28 &

\

o"'\

. v . : . ..
, -8as ‘geographic diversity or indicia of disadvantage, in making admissior&

* discrimination.”"
. ar“ .

In a. remedial setting, it would seem perfectly legal ‘for & state

L

+

deseg'regatxon plan to pledge that an 1nst1tutxon adopt certain race-conscious
r ¢

-~ policies 95 part of an afflrmatwe action admissions program. For example, an - -
institution could consider race as a positive factor, along with other factors such

4 N

declsxons. I 1t chose, an instltuhon scould also modify admissions crlterla for -

R

. miinorities. 'I“h;s.could be jus\tlfled because traditional _eriteria were deemed
) inadequate measures of expected performance, because of the pducatiorial value
/?f a racxally integrated learnlng envn‘onment, or because necessary y in light of

#st dlscrxmxnatory practlces, to open doors of}opportunity durlng a transxtnonal

penod until the effects of past disetimination- ‘are eliminated. _ . -

Although the determmatwe oplnlon of JuStlce Powell in Bakke ruled that a

L %

rigid racial quota system was invalid, the-Bgl_( e case arose in a context in which *
’ no finding of past’discrimination could be made. It is distinbtly possible that a . . S

racial quota could be sustained where the state could make the follovﬁn?g - ®

P
. . . . *

‘ ’
. . . . ' . .
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showings: (a) that the quota. was adopted as a remedy to overcome the effects

, of ;m purposeful race discrimination, (b) that other techmques of overcoming
" past dxscrimma}xon are likely to be less effectxve, (c) that there is a rational

nexus between the quot? as a remedy and the nature and scope of the substantive -

violation; (d) that the impact on non-minopity students has been considered and

- . that the state has acted’ affxrmatiVely to offset to the greatest extent possible

the detrimental impaet on innocent third partxes, (e) that the quota is imposed as
L}
an interim, transitional measure.for a designated period of time. Under those

circumstances, even a quota system, if state-imtiated could well be a legltlmate

componerit of a statewide higher education desegregation plan.

| §ystems,not previously segregated by statute. Three basic issues arise in

the enforcement ot‘ Title VI in states where no statutory segregatxon existed.
First » What standard is apphcable to determme whether a violation of Sectlon

601 has been committed? Second, what flexibihty exists under Section 602 for

——

the Department, by regulation, to impose requirements on recipients of federal

funds that go beyond the self-executmg requirements of Section 6017 °
\
what authority do states retain, after Bakke, in using race-conscious volun ntary

'I‘hird .

< race- dlscrimihation must prove purposeful discrimmation, not merely that
. -

affxrmatxve action progra ms in the absence of past purposeful diserimination?

arlxer discussmn indicates, a majority of the justices of the

extensive with the provisions of the equal protection clause. A'plaintiff alleging

--certam acts had the effect, even if foreseeable, of having a disproportionate

racial impact.29 Although no Supreme Court decxsxon has actually held that the

Washin on/Arlln on Heights purposeful diScrimination standard controls in

Secﬂon 601 cases,,and at least one Le-Wasmgton Supreme. Court decision, Lau

; P e
\ &

t has concluded that the terms of Sectlon 601 of Title Vi are ¢o- ¢
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N

v. Nfchols,x apparently contra, it nevertheless seems likely that courts will take

their cue from the express observation of the Brennan four in Bakke that Lau's -

premise is now undermined. The announced po,sition'of five justices in Bakke and a
the implicaﬂs of both majo'rity and dissenting opinions in Harbis (upholdirfg an
- effects standard under ESAA) ‘indicate that the purposeful discrimination

approach of Washxngton/Arllngton Heights will control in Section 601 cases.

g

"~ Despite HEW's forceful opposition, ‘that view was adopted by Judge Sofaer in his

extensive - and thoughtful opinion in Bryan v. Koch, applying\\he purposeful :
discrimination standard to Section 601 and reJectxng the dlsproportxonate 1mpact (
analysis. It would appear that, untll the Supreme Court rules otherwise, Judge

Sofaer's interpretation of the state of exxstxng law w111 prevall See Guardl,ans

A L 'Ass'n v. CMI Service Comm’n (1980), Castaneda v, chkard (1981) - -
N | 2. 'I‘he scope of the Department's authority to regulate under Section .
' ' -602 is uncentain. If Section 602 confers po additional admxnxstratwe dxscretxon, ,
% _ then the vahdlty of at least two portxohs of exsdsting Txtle Vi regulatxons are f
‘:subject to uestlon. One section bars a recxplent of federal funds from usxng

"eriteria oM methods of administration which have the effect of subjecting

indiuiduals to discrimination because of their race . . . " (emphasis supplied). 45
C.F.R. §80.3(bX2). Another section, governing site selectxon for new facilities,
prohxb)ts choices that have J'the effect of excludmg 1nd1v1duals from, denying '
them the benefits of, or subjectxng them to disctimination .% . on the ground of T
race . . - (emphasfs supplied). 45 C.F.R. § 80.3 (b)X3). - These criteria sfecify
irnpact;oriented standards‘ for determini g When: discrirnination -in violation of
Title VI has oceurred. Unless Section” 602 ‘can be construed:ItO'permit the
Y Department to adopt regulations beyond the selffe)ie'cuting provisions of Section ‘ . T
601, these regulations are likely invalid (see Bryan v. Koch, 1980). . e

‘ ' . N S J=d , :
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Belying on Justice Stewart's concurrence in bau v. Nlchols one can

__construct an argumyt that f\deral administrative authonty under Section 602

permits the adoption of reg'ulations that would bar actlons not -in themselves .

prohibited by the pro\nslons of Sectlon 601. ln Lau, Justlce Stewart, jmn{d by
the Chief Justlce and Justice Blackmun, was skepticgl whether the San Franclsco
school board's failure to provide language alsistance to non-Enghsh speaklng

Chinese students violated é\ectlon 1601 bedause there was no showmg of

-intentional d;scnmmation, only a "laissez-faire attltude on the part of the school

~ o~

administrators” (p. 570). Nevertheless, he voted to sustain the HEW guidelines

%
that- mandated -affirmative remedial efforts - to assist linguistically deprived

children. ‘ ° A )

Perhaps Lau can _be éonst.rued in such a way as. to maintam 1ts vntaﬁ:y

despite the subsequent ero@ in Bakke and Harris of* the majority's premlse that
"(d)lscnmlnatlon is barred which has (a discrlmmatory) efféct -even though no
purposeful desx&x is present" (p '568)., By parsing the language of Sectlon 601, it
may be possxble to develop a ratlonale that would permit greater admlnistratlve

tlexibihty under Sectlon 602 provxded that the regulatlon does not "go beyond the

!

o

L !

: authority of § 601" and is, reasonably related to its purposes (p"511’) .

i Sectlon 601 contains ‘three distinet prohlbitlo‘ns. It provides that "(n)o

¢ ' o

%,
discrimmatl’

person PR shali, on the ground of race, col?r, or national origin,-(1) be excluded
from partlcnpeltion in (2) be demed the treneﬁts of, ar- (3) -be sub;ected to
assistance." The decxsions in Washmgto n and’ Arhggton elgh hold that a raci

classlfxcation ean: on% be shown where a government onxelal intentxonally

selected a particula‘r course “of conduct bec{use of ifs. adverse effects on

racially identifiable group. 'I‘ransferrmg those constitutlonal holdmgs toa (:i‘ltle -

\, R
L3 " o
. y . < ay

'{‘\ o . .
M -

e

e
. ' )
r i.,.
\ ,

under any program or actmty receivxng Federal financx?

!
i

&
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vl conte;t* Would‘ necessitate a construction ‘of the word "discrimination" in
séction 601 that,accords with this intent language of Washinﬂon and Arlington
Heights.  Thus, any notion of _enforeing Section 601's principle of
nondiscrimination_must utilize'a purposeful discrimination criterion.

- . '
Under the Constitution,

stigmatize or otherwise ,dis dvantage a racial minority, but the ultimate

- consequences of racially ngutral official "conduct are not’ a source , of
o

. /.
constitutional concern. Secti¢n 601, however, specifies a concern with exclusion

from participation in federally fun rograms. Arguably, the “exclusion froth
participation and denial of benefits lauses in Section 601 can be interpreted to

allow admwstratxve enforcement thhout a fxndxng of 1ntentxonal exclusion.

| That ‘would not directly confhct with Washxmon and Arlington Hexg s and

would reconclle __E with the subséquent rulings in Bakke and Harris.

Under this reading of Seetion 601, a federal enforcement‘agency would be

" guthorized. to adopt reguiatxons under Sectxon 602 to- combat the effectxve

o~

%xclusxon of an identifiable group of persons from participation in a federally

overnment must not intentionally act so as to -

N

\

e e ———— e~ e e,

t

- nnanced program.ien inthe absence of intentional discrxmxnatxon, it is

possible that a ratjally or ethmcally identxfxable group could be effect:vely

excluded from participation in a program not becalise of a disadvantage imposed

“"i'

" by action of gOVernment but by a ‘condition that. reasonably nows from racial or

S L ‘ /

ethnic status. ThésConstitution's nondxscrimxnatxon provision does .not imposé aft .

24

) affu'mative Guty | on government to provide a’ person with "the fxnancial

.resources" to obtain the "full range of protected choice J (Harris v. McRae,

) -°1980 p. 4946) The reason-is that while government eannot intentionany "place

(obstacles in the path" of access to opportunity on prohibited groynds sueh as race

‘ » ’- .
! " o. - '7-7

T aornational origin, "it need not remove those notdts own creation” (p. 4946).
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1
. \ .. .

In a -constitutional sense, then, of governmental

the principle
nondiserimination * does not entail affirmative obligation to overcome
obstacles to opportunity not_caused b, improper governmental conduct, even if

those obstacles are related to one's protected status. As Justice Stewart has

.. explained, the Feason is that "(t)he caleulus of effects,. the manner in which a_

29

particular law reverberates i\‘jajociety, 1s a legislative and not a judicial

responsxbihty" (Personnel Administration v. Feenay, 1979, P 272). In Section

601, however, there is,a.n explicit legislative concern with barriers to access to

federally funded programs “Consistent with Justice Stewart's concurrence in

’ Lau, it is not an overly stramed reading of Sections 601 an 602 to allow
%

implementing reg'ulations to combat exclusnon from participation in ‘federal

programs where the barrier to participation,, albeit not governmentally caused,

reasona‘f:ly attributable to orfe's status as, a-member /of a legally protected\group

The inability of the non-Enghsh-speakmg Chinese students irr Lau to 'effectively
participate in the pubﬁhool program is arguably the type -of Jforeclosure of
oppor tunity that the federal government should be allowed ‘to prevent e?en‘
absent official diseriminatory conduct. This is especiallv trusLsmce_deemal of

& program benefit to innoceent thlrd parties was reqmred and no conflict existed

of Justice Powell) B c

© with the non-discrimipation language,of Sectlﬁsm (see Bakke, p. 304) (opinion

L)

“This construction of Title VI would permit \tederal regulations under,
B’iction 602 ‘to require eertain affinmative integrative steps on the part of

LN - —

recipients of tederal funds, provided tha that the regulations were ‘compatible with
the intentional discrimination concept of Section 601 (as per Lau) ‘and reasonably
related to the other provisions of that sect;on. - Thus, for example, the‘
Department may be able to justify the mandatory imposition of Erocedural

‘ - 78 . oad

B

-

te




4 - R K

) affirmative actxon admissions programs by™ requiring such -‘activities as

-

,recruitment at minority instltutxons or in mxnonty cpmmunitles, guidance and

-

- career counsehng, and so forth, to pubhcize and make fedgrally funded programs

»

more easily accessible to members of mxnonty groups M“&ny of the non~ .
) voluntary activities suggested in 45 C. Ft;l Secthn 80.5()) could well be

mandated on this reading of Sections 601 and 602, Lau, Bakke‘ and Harrxs.
¢ T~
3.  The prevailing opinion of Justice Powell in Bakke prohibits the use of - .

-

rigid quotas and thefuse of race as the sole cnterwn in admxssxons by a state

university whth has never 1ntentlonally dxscnmmated by race. Justlce Powell
rejected-the cla1m that state una/ersxtles ean use racial cntena in admlssxons

under such circumstances to combat the effect of societal discrimination ¢r to
. . 0'\ i -

increase thé number of minority professionals. The sole justification for use of

racial criterja'was'a state's interest in establishing a raciallv,h@erogeneous
/ B

learning environment fof students in its institutions of higher education. Even
80, racial characteristics can only be used as a factor, not the sole factor, in -
admissions decisio The system must be sufficiently flexible so that anl

students effectivelv compete against each other, and none are foreclosed from.

~

"=, access to opportumty, on the basis of race.
. 'l)'he Offxce of Civil Rights of HEW, under "DavideS. Tatel, 1ssued .a policy {7\
interpretation o(, the Bakke decisxon that seems to be-substantlally in accord
with the prevaihng opinion of Justxce Powell. Some’ caution 1s necessary,
however, Eince the BGwell view prevailed only because all eight other justices
disagreed, up in two different .camps of four. 'I‘he Brennan group would
. h ’ have’ permitt he setting asxde of a fixed number of seats for qualified black
applicants whereas‘ the Stevens group would havea construed Sectiom 601 as a
-"mandate for total race neutrality Importantfv, the decxsxons in Harrxs (ESAAN-

4
v
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and' Fullilove v. Klutzmck suggest a broader array of federal affirmag“ve action

options under a new statutory authofization. «

¥
Federal Afflrmanve Action POSSlbllltleS Under . Properly Construed New
)
Legjslatlve Authorizatloa e S ‘ )

-

s This subsectlon is not des:gne(to map out the full array of -programmatlc
possibilities for federal affxrmatlve actlon leglslatlon i the area of higher
-education. Instead it is mténded brlefly to sketch out the parameters outlined
by recent. Supreme Courg decisions in Board of Edueation v. Harrls, and Fullilove

>

/v’ Klutznick? ."i r/
e ————

Board of Education y. Harrls. lp Harrls, New York City was ruled ineligible

for federal fmanclal assmtance under the Emergency School Assistange Act
(ESAA) ESAA was enacted to provide federal flnancxal assistance-to eliminate
segregatlon and to encourage "the 'voluntary elimination, reduction, or
prevention of minornty group isolation" in publie schools ahd to aid school \
children "jn overcomlng the educational disadvantages of minority group
isolation.” 20 U.S.C. §1601 (b). Soc’tlon 706(dX1) made an educational agency

ineligible if any practlce it employed "results in the dlsproportlonate demotxon or

<

I dismissal of instructional . . . personnel from m1nority groups 1n conjunction w1th
desegregation v oo Further, the statute made inehgible any agency that /
"otherwise engaged in dlscrlmination based on race .. ..in he e assignment of
employees oo P )

New York C(ty was declaregl inehgxble for funds on the ground 'that it
employed a pattem of teacher assignment: that* had the effect &f identifyxng
schools on a racial basis "solely beca.use of the (racial) composition of the
facillties" (p. 366). “The issue in Harris was whether ESAA authorized the

withholding of funds "when an applicant's faculty assignments, although not

. - 80
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shown to amount to purposeful racnal diserimination . . ., are not justifned by
educational needs" (p, 369). T
; _yJustice 'Blackmun 'for the majoritysheld that a racial imoact standard was -
what Cohgre\s intended with respect to teacher assignment pblicie's - ESAA was
designed to overcome de facto as well as de j__ segregatnbn, it was concernéd ’
with tie effects of racial isolation irgespective of the cause of that
«cu'cumstance. Consequently, accordmg to the Court, federal fmancnal'
assistance was aimed only at achievmg diminution of exnsting raclal separation.
The Court therefore upheld HEW's rullng tZiat New York City was mehgible for
federal ESAA funds. L. ¢ T .o ‘.
The Court in Harris was-primarily concerned with tongressional intent
. - Havmg concluded that Congress intended to promote integration, the court held
- that HEW’era’cnal 1mpact criterion was appropriate:
Hl ‘(I)t would make no sense‘ to allow a grant to a school
: . district that, although not violating the Constitution, was
. “maintaining a de facto. segregated system. To treat as
fineligible only an applicant with a past or a conscious

. present intent to perpetuate racial isolation would defeat
\ . the stated objective of ending de facto as well as s de jure

segregation. (p 370) | /

. Harris never questioned the constitutionality of ESAA as so construed. It
olearly assumed that Congress could, it:'it chose, adopt a px;o-intekration policy

- - j‘ .
neve'x" addressed and, implicitly, must not have been deemeﬂ substantial, even"

as. a‘&%s of its djs[tribution of federal f¥nds. ¢ The constitutional issues were

though the racial impact standard of HEW's implementatnon of ESAA requu'ed de

factb districts to make race-conscnous decisions to offset observed segregatnon._.
.- | Althiough aaoh race-conscious 'behavior might raise constitutional sensnthtnes,
L " the Court did not explam why-the issue was S0, insubstantnals The subsequent

-

" decision in Fulhlove, although no opinion spoke for the ‘bourt, did address these

issu_es. )
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.dlsproport’ionately small amount, of pubh oont&ectnng busmess because of

.hlgher educatlon. HoweVer, smce the M sha‘ll group dropped a membé?' (Justlce

3
-uphold th'e NgBE prov;slon.

-~ ‘3 < * *
> A

. ces Marshan, Brennan and Blackmun held to their Bakke posntnon\%t\
: if race-c %;ous classmcatlons do not stngmatlze they<gre.valid if tiey "serve -

=

~1mportant ‘kover ental obJectlves and are subst ntnally related to ichlevement
| e )

of* those objectives” (p.. 4988) 'I‘he Marshall group found that Congress had a

"sound basis for cégcludmg that m1nonty-owned construction enterpnses, though

@
capable, qualifled, enq reedy and w1lhng to work, have receaved a‘’
' i

contlnumg effeets: of _past dxscnmlnatlon" (p. 4998«)\ Remedylng these ongoing
effects was a "suffxclently important governmevntgl Mtemxst to justxfauthe use of
racial elassifications" (p 4998). Also, the Marshall group found the Jset aside" . °

- "

provmon substantxally rela.ted to the aohlevement of the remedial purpose (p.

‘s

4999) LT, e
o M ’
The Marshall oplmon would\ﬂ{gw for consmerable latltude in fedgral race-

consclous programs for remedylng the pre ent effects of pnor dlscrrmlnatlon in. "~

White) from its Bakke consensus, oné mist conclude that a program that Only

saﬂsfles the Marshall position will not necesshrlly pass ponstltutlonal muster.'

Accordxngly, ‘the other opinon, authoreﬂ by &hlef Justice Burger and- jomed b)!,, "

Justiees White and Powell, pgobably reflects athe prevailing position in I-‘umgove. .
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‘Tause anc't the enforcement ptovisxons of\he Fourteenth Amen(dment. Under “the

A nclude that the subcontracting practrcWe cont,ractors -coyld

~ . perpetuate the prevaihng impyred access by minorxty busxnesses to pubhc
o ™ . ’

L\
L _ . -
B

.discrimination law since it can aet to overcome the curren:/iects df prior

fimination which .was hot unlawful. With res/p.ectfto privdte 1nst1tutions of

hl er educatxon, the commerce clause rationale would probably \Serve* as an

~ -

1 adequate source of federal authorrty under Fulhlove to Justify a race—conscious
—

peza

o program to overcome the effects of past discrxminatxon, even u‘«not unlawi‘ul.

LY

. A commerce cl:use, the Chief Justxce found thas Congréss had'a rational basis; "to

‘. T contracting epportumtxes, &nd that this 1nequ1ty has an effect on xnterstate .

\«-,,' commerce" (p, 4986). Congress need- not* wait- for "a vxolatxon of an anti- .

10

- "% With respect to procurement praetices of state and local government,

-Chiei‘ Justice Burger focused on the Section 5 enérpement pro\nsron of the

w

Court can’ percexve a basis"- upon which Congress could "reasonably predicate a

L judgment" that the provisions of a state statute "would discriminat,e in terrﬂs of
N . VE

discrimination" even ii‘ the specifxc practices outlawed:. "mnght have

e

LI

N N,traditional' pl'ocur?ment pl‘actlces, .'\"\applied to minority bushiesses, cpuld

= R.s . ST L s
T, perpet te%{he eli‘ects oi‘ prior ’discrfm jon" (p 4987) e -
. Nl vooA T : ol e S *:v . - - a.,. '
" ?'r . 2 "",,." Y . R o ° . n_ . , -
T s oo~ R “T23;3"‘ P -

( . o 'acc «s. to the provisions or ad&unistration of governnental programs" (p.

P

Fourteenth Amendment. Under iiatzenbach v, Morg it is enough ‘that the .

- 498?), In short,oc‘ongress can "reasonatply determme§ that its Legxsiation (is) an "
| appropriate method of °attacking the’ perpetuation of>.,prior purposefui '

=;:jf - discrminatory éffeé dnly {p.. 4987) The MBE wes & leg imate exercise of n
L o
‘_.powet under secti 5 beca,use Coﬂgress could rationally”':onclude "that
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78,

. The Section § anals'sis in Fulhlove supports the rydxng of Section 602 or

. Title VI suggested earher. Moreover, with rﬁSPﬂcx—tO—anHeW—pmg&mma‘ric \

. ‘% J‘

el initrative, FulliloVe clearly authorxzes federal legnslat:on that ties federal i‘unds}

for public institutxons of higher educatxon to the achievement of integrative -
results provxded that a basis exxsts to conclude that it lS anmed at elxmmatm’g
the eurrent’ effects and futupe perpetua_tmn of, past dxscrimxnatoryfconduct.

n‘ Congress has a ‘regitlmate source of a,u;horlty tq, enact the MBE
|}

-prowsxons under -either the commerce clause or. Sectnon of the “Fourteenth ’
, J

e

Amendment the ques‘txon remaxns whether the me

« 4.

L.

ans adopted vwlate any
N h‘imtatxon on federal power contaxned in’ the Constitution. - “‘: LT

2
. s "As a- threshold matter," the Chxef J’ustxce reJecied the v1ew that \"in the "
By remedxal context"

Congress can only act "in a wholly Jcol’or-bhnd' fashlon" lp ;
4988). -

. Courts have used racxal crxteria in thmeemes_conteMHd—havc
L

’
N
. . . . ) H
~ ’ : S . : - ¢ .
- * . _ . . 2 . . »
© /\ ) . L. ] - o . . R
/ . - - .. .. .
o - . .
.
' -
o
'
.

- approved state leg'nslatxon that uses raeial cnterxa if that is "reasonablgv necesary -

to nssur&e complrance" with. federal law (p 4988) 1, Moreover, Congress has -

‘?*Q o - T,
; fpecial retpedlal authorxty to ent‘orce equafprotectxon guarantees:’
% 1 1t) not only’ may “trducé voluntary action
! compliance  with ting - féderal
constitutional antxdlscrimmation provisxo
+ - where gress has authority to declare certaxn conduct

, ' ‘unlawful, it may, as here,- guthorize and induce state ;-

. -, action'to avoid Such conduct. (p. 4989) : N
T _‘ * [ .
.- . The fact that some non-minority fu-ms, whieh are innocent of any prior

T diicrimination,

assure ° :
statu ry or .
“'but- also,

may be foreclosed from contracting opportunitxes is not a bar to
~N
. congressxonal remedial ‘legislation:

' taﬂored remedy to cure the %ts of prior dxscrimination, such a 'sharir\g -of tﬁe
: burden' by innocent partiesis not impermissible" (p. 4989)

/oL
"When effeetuating a lzmi,yed an properly °

>
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The Chlef Justm\e e.lso rejected a clmm that the MBE set wge was . .\

-2
%

e

i
!

4

F
"?é'

4
. R
\

. _ 4

] &

Jrg\‘t

. ) | Although the Ch1ef Justtce ultxmately rejected the claim, he was "alert o oto - (

. - unle’ it‘ﬁ\ provxdes a reasonable assuranceThat agpfxcatlon of racxal orethnic . ~ ;|

- reassnsment and reevaluation by the’ Congress, prio]wto y extension or’ Fo

—underitielusive in that it defined prevxous dlsadvantage by speclfymk\partlcula.r
racial -and ethnic groups for legal protection even though other such groups may

have been disadvantaged&;r discrimjhated- agamst. Congress was not trymg to

* .

glve select minorxty gfbups 4 preferred standing in the constructxon mdustry,
" but has embarked on a remedxal program to place them on a maqre eqmtable
4 i& -

was no, copvmcmg evidence that equally worthy. groups have been 07 1tted from Ty

—— e b - e __=.~

/o T

the Act's MBE protectxon.
Fmally. the orevamnz opinion fejeeted a claim that tha MRF provision was EEAEEER
Y \ ‘. . ’

o overmcluswe because "xt beslows a benefit on busmesses xdentlfxed by raclal or \

,ethmc\crltena which cannot be, justxfxea‘ on the basxs of competxtxve crxtena or - .
. ) & .o [N

?ooting w,zth respect to pubhc contractmg opportumtxes" (p 4989). Also, there ‘

present etfects of 1dent1f1ed prior dzscrxmmatlon" (p 4989).

= the deleterious effects of even bemgn racxal or' ethnic c]assxfxcatxons when they :

. - ' .
- o stray from narrow remedlal justlf 1catlons'l (p. 49 j) Such a provxslon is not vahd “. . \

B s ‘ h

o - .. EAS ‘ -*
i

) c'riterxa will be hmlted to'accomghs;ung the emedxal objectlves of Congress, S )

-
-

Qand (b) "misqpphcatxons of the _progrgm: .be paomptly apd adequatelya

[ 29
-

rémedxed admlmstf'atx(rely“ (pp 4889-4990) The Chxef Justlce emphaslzed the
-® flexible @dmlnistriatlve provislons that perrhltted exemptxon' and weﬁver, and

Py

. nelieﬁ on that flexibil.ity to as,su;;e ht ‘the programaﬁul be limited to agl_)xeving vl

. &the remedial ot Gongreis and'tl}a’k"mlsgpphca‘tlons of the racial and ethnip“"
e i

cglteric ean be remedied" (p.,mm fle hlso stressed thﬁt \he MBE prog'ram was ‘h& .
t 'pllot project, appl'opriately‘.lmited lin ‘extent and Wand subject to\

. ]

’ reenactment"(p 4990)..- - . (‘

.
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The analysxs in the Chief Justice's opinion in Fullilove suggests that

Congress has consxderable lmo_e_jmcnmkmdmens—te—m—;mmg

programs that would ehminate the current effects and the future per«petuatxon of. / '
pa;st' wcrlmlnatlpn, even absent a fxndlng .that earher discrimination was °

unlawful. Although Washxngton and Ar!ington Heights~ require a, showmg of

3

)

posefur‘mscnmmanon under equal protectlon, Fu}hlove and Katzenbach v.

or@ alfow Congress to act to stop current practices that only have a

dlscrzmmatory effect. That 1s, under Section 5 Congress can do more, than

«— -~ proRibit plirposeful dtserlmmatton*1%dxscourage or bar"'state actlon that has

dlscrtmmatory 1mpact pertetuating the effects of past dnscnmmatlon" (p. 4987).
There are hmxts to congressxonal authority, however, even%der Fullilove.

For*example, 1t is noteworthy that only the allocatlon of a reldtwely $ma11

< -

"‘0'

. * amount of fe\de{al funds was'at-stake. The totgl foreclosyre wpouun‘

innocent thxrd partles was,ein the context of the total natlonal market, _d__ ‘, )
ed\ to put to worf( the un-and under-employed, a largdsegment of K

muhmized because of the admlnlstratxve flexlbxlity. .

A}
- e

ﬁ) Neverthefess, the, decls:on ‘does permit the Departm.ent, if it sHould chOOse

‘*v
: oto pursue! g policy -of racé—consclous remed;es desxgned to of&set th'e-effects ‘of

past dxscx:xmlnatxo:;to formuIate for congreSsmnal aﬁproval a ‘program of . ,
' ékplicitly race-based q; erid aimgd at promotxng rntegrat{@. ArgUably, even .
| the. quota provisxons stru down in the Bakke case chd be imposed by a ciey -

la{ive, statemént from Congress in its Sect\non 5 enforcement /{[la _
M -

A ently, several members of the Court are willing to give greater.( differenee o
to Congréu’ judgment in erracting raceoconscxous reme\dxal legislatxon than to ) ‘

e ’ ~e - M
¢

" . i . . \

bers of mxnorxt.y groups. The threat to o re‘values was o
G { .
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: v decis}ons! a state agency.\ "(W)e are bound ‘to approach our task mth- S

Wm dexerence to the Congress, a coequal branch charged by the

v Constitutfbn thh the power to 'provide for the general Welfare . ' and.'to
T

Y
. enforce by approprlate legxslatxon' the equal protection guarantees of the

<
e 'Fohrtéenth Amendrhent"‘(p 4986 seteso P 4990) Yet, desplterthls deference,

~

[y
Y -

the. prevamng opuuon recogmzes that the Court fust’ give "close\xammatlon"

‘to’ a program that employs racial op ethnic cnteria, even in ‘a remedial context".

(p 4986). That’ oplmon continues: PR ' \ .
. " Congress must " proceed only* with programs narrowly
, : s tailored to "achieve its objectives, subject to continuing
-evaluation - and teassessment, .administration of the

programs mus. vigilant and ‘uex:ble, and, when such a
program comés under judicial review, courts must be - . :
. satisfied that the legislative objectives and projected ‘ '

: L administration -give reasonable assurance that the e,
. \ B program will functlon within constitutional limitations. : o~
<. i.2 v { . \?-4999) - . \ T ~

'Fulhlove certainly seems_ to provxde consxderable ﬂexxblhty for race-conscious

e remedlal group prograns, yet the contmued 1ac onsensus makes defipi
\-;_)edlctxons‘ problematlc.’?\ -Attention to the Bu er approach wi probably be -

" most useful in devxsmg a race—consclous program,, if, on policy grounds the

y \Depattment should choose t& use’ federal funds an mducement for mcreased
‘ ?
' integration or es a ve}ncle for enhancing the stature \gf 1dent1f1ab}y black
e institutxons that suffer an ongomg harm from pnor race discrimination. . .
' ': ) : . R A . '
- A a ' . \ . \ : _
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x For example, see New Orleans Clt Park Improvement Assoclatxon v.
Deticge (1958), Gayle v. Brov ) ty o : > and =
Torida ex rel. Hewkins v. Board of ControT'('Q's'G') See also Wechsler (1959).
zS;ae for example, Coleman, Campbell, Hobson, McPartland, Njood, %
Weinfeld, and Y?rk (1966). : ' N e
P ) o o -
n N 3See Mxlhkxn v. B radle (1977): "Thus the Court has consxstently held that .
* , the Constifution Is ng$ violated by racl(l imbalance in the schools . ... An_ordeér :
- contemplating the 'substantive constitutional right (to a) parti®ular degree of - /
.racial balance or mixing' is therefore infirm.as a- matter of law." (p. 280, note 14)
S e S Y e _ o7 +“
‘ . 4See Estes V. Metmohtan Branches of Dallas NAACP (1@80) b :
x -~ ' -
" 5Seev Yudof (1973) dlscussmg a "umVersahst ‘principle” "that a just society .
\ ‘must be an 1ntegrated socxety 'Sée also Fiss (ISSSLand Goodman (1972). i
i ' In the teacher employment context, this assumption is clearly expressed )
\‘\Qs a factor in Title VII litigation (see Hazelwood School District v. United States
(1979, The Supreme Court in -Hazelwood, quoting l'rom *natxonal .
R Brotherhood of Teamsters v. United St& tes(1§77 p. 340; note 20) , Stated:
L _ : . (A)bsent explanatxon, it is ordinarlly to be e\xpected that. ’
A L - \" nondiscriminatory hiripg practices will in time result jn a
b \ ’ work force more or less representative of  the ractal and ,
B ethnic compasition of the. population in the cgmmunity - .. e
. from which employees are hired. Evidence of longlasting~ - .
. o7 and .gross disparity between the gomposition of ‘a work .. * L
v \ ., force .and that of the. general population thus may, be: ‘ R
e + ' - sgignificant éven though Section 703(j) makes clear.that : - -
. ] . Title VI imposes no réquirement that a work force mirror . . Co
. thegeneral population#{p. 307) e s T .
'y .~ -—i"'— ' » . ‘ ) . . -" - .
o 7See Pasadenafcny Bold of Educatxon v. Sgang (1976). Lo * &'
. " . 8 -f F¢ F " d._/ <
- Compare Lee: V. Macon Coaaty Board of Educatxon (1970), involvxng trec . s

“** schools-and junior colleges, with Alabama State Teachers Association v. Alabama
Public ‘School .and Colle Aut‘horrt
on o n Un vers;ty. TR . % )

s -

m

“ﬁe Geler v‘. niversit of Tennessee 979) with respect to the merger of
son’ V., anton (1979) noting satisfactory progress -

iia:d_desegregati ’fé'ﬁﬁ ssees txtuti ng of postsecondary education,
exclusive ot 'I‘SP \ 3

(1#63), Invqlving 4-year, degree gra%tmg
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wgée l&Qt'e, Yale Lay Journal (1970). !

L fnnotmehtiouheﬁ# ruling.

.
. e
) .

B 3 1

Alldeation of ?rograms was suggested as a possible remedy by. the é%grt ' .

eier;-but-wasresisted-by-UTN:

r

125e4 Note, Vanderbilt Law Review (1980). . -

..

™ 13500 Board of Public Instruction of Taylor Cousty v. Finch (1969).
. . * .

14See, or example, Maltzz ." . . (S)ince the equal protection clause only
~ prohibits intentional diserimination, . . . Lau is apparently overruled on this
point” (1880, p. 345). See also Lesnick (1973). ,
. 3 . ) . J;.‘t , “ “ i‘ "—!w.' > ”“h’f o
'15FiMihg§'yé'c{fe37h Adams v. Richardsén (1972). |
« "{ \\ ‘ “ v

aryland pursued independent litigation (Mandel v. United States

16M

Department of Health, Education ‘and Welfare, 1976), and HEW entered Into’

negotiations with Pennsyly%nia (Adams v. Califano, 1977).
’ . ;

-

.17

“While HEW. cited Norris and Geier in further support of its position it did

/. lsThe-:‘ issue ©of affirmative action -after Bakke will be .considered

separately, - [} C. |
. 3 S R | ; 1
w195 Maridel (1976). . s i

~

0o Ppeord, see Mandel (1976, Pp: 556-561), ot
. - “" ———— ’ i . s s s =e

v

- ":J:f My e pdstsecondary context, it is arguable that. Adams .held that
tat

ewide systems of ostsecondary education’ constitute a single/ "pydgram.” -

However, the Court did not pur[,]ont to address that issue. directly., .
0 H ‘ . ‘ .o . .0 l .

departniental hesistancy to risk failure of its -spesific mandates. In a
.. memérandum of Novembéwrg 1969, 'from Martin Gerry/to the then-director of

, OCR, Gerry smated: "(I)t would seem prudent 'to place the burden for developing

D~ \“ S ‘z?'i‘he evasiven,ess‘of HEW's .desegregation'requ'iremzents may be explained |
'-——rby

ter stuek with them, Whether they ‘work' not" (Mandel, p. 551,-pote 21):

- Bgee gererally, NotésYale Law Journal (1970; pp. 673-678).

2|2 Seg (Jeier v. University of Tennessee (1-97.9, Pp. 10_68-/107 )
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, —259pi5 dedision upheld Tennessee's overall -statewide postsecondary >
. s . education desegregation plan without any such "priority consideration® ppoyi*
- *5ee Geier v. .University.- of Tennessee (1979, p. 1068). 7
: 27, .. S N
o Accord, see ASTA (p. 790). . . :
’K ‘_ . N ‘ 28 oo~ .?, » s .
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29

. v ““See Village of Ai‘lington Heights v. M"et'ropoliian Housing Development

See Title VI Policy Intgr;;retaﬁon (Federal Register,

vol. 44, 1979, P

’

.

Corporation 119717), Washington v. Davis (1976), and Personnel Administrator v.,
'F_‘&(T?eenex 1979, p. 2790 = . = — .

i

W

e - ’ o T
@Minqrity group members are described as "citizens of the United States -,
who )are Negroes, Spanish-speaking;Orieptals, Indians, Eskimos, and Aleuts" (p. s
" 4981). . R

: - S
31§ee Swann {pp. 18-21) and United Jewish Organizaiions v. Carey (1977, N -
Pp.. 147-165, 180-187). 5 Y.

-
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R The concurting opinion of Justice Powell and the dissenti inion -of  * -
—=-Justice Stevens,are also worthy of attention because they reflect. flexibility )

and an openness. Their decisions in these kinds

of cases are likely 'to turn on
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