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""" . CHAPTER 6 -
: SUMMARY OF PART IV

[y
. L]

. *: £ . .
I, Purpose- and Organlzation n

" The purpose{of this chapter is'to summarlze the research

‘

conducted by the Legal Standards Project on the major equlty

-3

LR /

requlrements-of the VEA.

-

s Three areas of equity are examined in this part:
13

(1) - the Federal civil , rights 1awsgand regulations which

prohibit discrimination by recipients of Federal

. "financial assistance;

meet their civil xights .obligations to handi-
capped and limited-English-proficient students

students who are not protécted by civil

(i)i\the pfoyision of funds in the .VEA to help recipients

and

to assist recipients prov1de equal opportunity to

rights statutes but are othérwise in need of special

assistance (e.g., disadvantaged students); and

. (3) the mechanisms and'processes contained in the VEA which

are designed to overcome sex disétrimination and

seXx

steregg@g@ng and lead to the ellmlnatlon o; sex bias.

4

three areas of equlty are analyzed in detall in separate chapters

’

- The clarlty{ con51Stency and adequacy of each of these

in this part. Chapter 7 analyzes tﬁe c1v1l rlghts.statutes,

. Chapter 8 analyzes the provision of funds for sﬁeciaf\need Dobulations;

and Chapter 9 analyzes the mechanlsms and processes in the VEA

'n ‘_'

pertalnln?“to sex equity . '

)

‘This chapter outlines tHé legal framework the aJor

flndans and conclusions and the major recommendations for

\
of these three gquity areas. P 2 /

£ sech-

’
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» .

II. Compliance With Civil Rights Laws o

A. Legal Framework ; .\

. Congress has enacted four laws prohibiting discrimination 'a%
. o :

by recipients of Federal financial assistance. Three of these

g

statutes are analyzed_in?fhié parf: Title VI of the Civil Rights

Act of 1964, which prohibits di§crimination on the basis of race,

-

color and national origin (Title VI);J;/ Title IX of the Education
Amendments of 1972 which prohibits disﬁrim%nation on the basis of

sex by educationaf institutions receiving Federal financial

assistance (Title IX);JQ{ and Section §64 of the RehagZEiEation Act

of 1973 which prohibits discriminatio§ by recipients gn the basis of’ .
haﬁdicap (Section 504).—1( The ﬁpuxth.ﬁﬁvil rights law made ) .
dpplicable‘to recipients, The Age Discriminatipn‘Act of 1975%/ which‘
prohibits discriﬁination on the basis of\age, is not part 9? our _ %
review. ~

. ,'; 3 .
On March 21, 1979, the Department of HEW published in the

Federal Régister guidelines explaining the civiﬁ'rights responsi-

" pilities of recipiehts of Federal funds offering or administering

- T3 ~ & . M
vocational education' programs (OCR Guidelines).ii/

. ¢
A ) .
LY K

. . ’ - 3 . * B .
\' * ~ N -

<)

1742 v.s.c: 2000d - 2000d - 4; 34 C.F.R. Part .100.
2/20 y.s.c. 1681, 1682; 34 C.F.R. Part 106.
. 3729 u.s.c. 794; 34 C.F.R.“Part 104.. - |

4/ Section 3035 42 U.S.G. 6101; 45 C.F.R. Part 90 (Jurisdiction
5/over the Age Discrimination Act is still undecided) .

=44 F.R. 17162-17175. These guidelines were issued as a result
. of injunctive orders entered by a Federal district court-in
Adams vs. Califano -and because the Department found evidence .
of continuing discrimination in vocational educationsprograms.
44 F.R: 17162 (March 21, 1979). 1- ‘
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-

. The Vocational Education Guidelines are applicable to
recipients of financial aSSistance from.ED that offer- or’perform
. administrative oversight responsibilities with respect, to programs

-of vocational education -and training, including state agency

: frecipients ' The~Guide1ines require state agencies to adopt E}

L,“ ).

- compLiance program and to Submit Methods of Administration

(MOAs) and ‘an annuaI complianoe report for ED s review The ’

_Guidelines pertain to the distribution of funds the adoption

|

" of admissions criteria apprdVal of applications emplboyment,

and- the operation of programs .

B. Major Findings and ConcluSions i . )

—— \

We found that ‘many persons did not fully grasp the relation-
°“ship between'the OCR Guidelines‘gnd the VEA. The OCR Guidelines
contain the standards for ensuring equal opportunity, i.e., civil

rights which may not be abridged by recipients, regardless of costs.

R

One’ of the primary obJectives of the VEA is to- prov1de financial
assistance, to help recipients meet their .civil rights obligations.

In. other words, VEA funds may be used to relieve the financial
R AR " . - v .
s&&ains placed on recipientsrr?sulting from the extra costs

lsometimes associated‘with ensuring equal and effective opportunity

1f a,recipient'chooses not to apply for set-aside funds for the
_handicapped but receives other Federal assistance, it still must

ensure equal oppoitunity for. all students, including Handicapped

*

students, and pay for the costs associated with such an obligation

<

from other available sources. . , ' .

14
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We also found that the OCR Guidleines prce a

A

heavy emphas1s on stat1st1cs to either 1dent1fy potential

‘

probiems requlrlng further inquiry or to establish presumptlons

of discrimination whlch.may be rebutted by rec1p1ents ‘Under the

~

OCR Guldellnes presumptlons of dlscrlmlnatlon are establlshed

-

whire statistics demonstrate "disproportionate advegge effect"”

A \ -

Z'disproprotionhate excruslon”; “predomlnant enrollment” and

/
"at tendance prlmarllz hy members of the- protected ‘class." "The

" " standards are not suff1c1ent1y clear to ensure uniformity of

A ~

interpretation as to whether a. particular 1mbalan9e»oreateswa

A @ .
. presumption of discrimination. Further, an objective standard e
,appropriate for one issue (e B, funds distribution) may be.totally

(3 .

1nappropr1ate for another 1§sue (e.g., admlsslons crlterla) _"

7
o .

. By contrast we found.that OCR s,guidance w1th respect to

4

ﬁighe "methods of admlnlstratlon states must adopt to oversee . . -

d compllanée by 1oca1 rec1p1ents to be a clear and comprehenslve

. statement of expectatlons. ' . :
. . . - ¥ R '
» C. MajorzRecommendations .
» N e
We recommend .that OCR ‘establish obJectlvef 'rules- of thumb"'

L4

for purposes of establlshlng presumpthons of dlscrlmlnatlon which

.

rely on’ statlsbibs. Furthermore, OCR should clarify wnen statlstlcs
indicate that further,inquify must be undertakenNOMLthout,negessarily
establisﬁing a presumptionjpf discrimination) and when stﬁtisticsf
’establish a.presumption‘of d?scrimination\ We also recommend that

- OCR'p;ovide Further policy guidance regarding what it will consider

" acceptable rebuttals. .
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Given this substantial reliance on statistics, 1t 1s

' 'essentialAthat’whateyer'Changee,are-made'to the VEA recordkeeping

“

and reporting requirement"the reyised Act'continue td“require~
“adequate documentatlon to enable a state agency or OCR to deter-
", mine compllance with the BCR Guidelines. I

”

III.° VEA'AssiStance for Special Needs Population

" A, Overview R >

- The. second part of the Federal strategy for ensurlng equal

Y

Ed

opportunlty is to 0rov1de Federal financial ass1stance to help

reclplentswmeet—therr"efva‘f?@ﬁf?mgﬁllgatlons and to. é?%lst reci-
pients provide ‘equal opportunity to students who 'are not .otherwise
protectedAby civil rights statutes but who are in need of special-

-assistance, e+.g., academically and economlcally dlsadvantaged

' students : The-primary mechanlsms in .the VEA include: (1)

‘.natronaﬂ prlorlty set- aSLdes for handicapped and dlsadvantaged \
students (in¢luding 11m1ted -English- prdf;c1ent students (2) sub- o
pzrﬂ 4 (spec1a1 programs for the disadvantaged), and (3) Dro?ram

~ Al

-design requlrements governing the use of set-astde ahd subpart 4 ;,

~— -
funds. '
B. Minimum Percentage Set-Aside . ‘
1. Legal Framework' .

SR Under sectio® 110 of the VEA ‘a'total of 36 percent of the

o

- ,aggregate ‘amourit of funds avallable under section 102(a) must be

used for;handicapped and disadvantaged_students. Separate pét- g

. . centage sek-asides are required for disadvantaged ard handicapped
studenty and the set-aside for the disadvantaged has ‘an internal’
T . < . - oo E
percentage se&-aside for.persons with limited-English~speaking

ability (LESA) Moreover, these ‘set-asides" are mutually exclusive,

- - | ., N .];’ : N | e
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. that is, funds used to meet one ‘may not be counted towards the
. o
funds requlred to meet another national prlorlty set-asxde *

a

2. Major Flndlngs and ‘Conclusions L -

<
~ \ & » 3

- ' With respect to the first/pomponent of the set-aside in the

existing VEA, the‘mlnlmum percentage requirement, we conclude that

- . - '
thls provision is a viable mechanism gor ensuring that additional \
L VEA funds are expended on dlsadvantaged and hanﬁlcanped students

)

in furtherance of the VEA obJectlve of assisting recipients to

provide equal and-effective access o programs for such students.

A}

3. WaJor Recommendations .

We- recommend that the mlnlmum percentage requirements be
P

- retained because it .ls a viable strategy for assisting recipients
+  .provide equal opportunity to specfai needs populations.

a
L P

C. The Matching Requirement- .-

. \ L . . . .
) . 1. TLegal Frdmework C .
’ N . ; . . .
@he‘secoﬂh,component of the set-aside ‘iss the matching

. orovision " The 1976 Amendnents ‘to the VEA require that the °*

Federal dollarg spent under the handlcapped set- as1de be matched

>
dollar for dollar with state and 1ocal doliars to pay for the

4 .

excéss costs of services to these students » Similarly, Federal

dollars for the dlsadvantaged must "be matched dollar -for-dollar

& .

with state and local funds for the dlsadvantaged

‘ .
’ )

v ' . However, the 1979 Technical Amendments authorize states;

3

pursuant to regulations to be establisﬁedthywthe‘Secrefary, to<:\\) )

increase the Federal share of set-aside programs‘for handicapped’

and .disadvantaged (lncludlng LESA) and stlpends to amounts

i . greater than 50 percent (and reduce the Qfgge share accord' gly)

1g .




. ‘ B ‘

for LEAs and OERs which are otherwxse financially unable to
provide matching payments. To date, ‘the Secretary has not lssdea“\\
final regulations. kThe absence of final regulations implementing

the 1979 Technical Amendiments means that states are unable to
take advantage of the more flex1b1e prov1sions contained in the
amendments.

2. Major Findings:and Conclusions

We foynd that the matching component rals‘syfour issues

which Congress should.reyiew. ’ \ . (ﬁ\’/

~ @

(a) Whether th% matching pnovisions for special ‘needs
populatidns' should be repealed or substantially
modified; , v

(b) Whether the maﬁchlng prov1s10n; are achieving the N
intended objectives of genergting additional state
and 1oca1 dollars for soec1<€ needs populatlons, -
(c) Whether the matching provisions are causing undesirable
consequenges for state-and local.fiscal stability; and

(d) Whether the matching prov1s10ns frustrate the dchieve-
ment of other VEA objectives. :

1)

3. Majotr Recomhendations S (; o .

The fundamental issue with respect to the matching provisiqns

of the set-asides for special needsppopulations is whether they

should be repealed or substantially modified.. If Congress repeais
’ s “dn
the matching prov1s10ns relating to other. aspects of the VEA, it

should also repeal the maf”hlng provmslons appllcable to the set-

°

+asides for the reasons set “out in chapter 5. However, éif Cdngress

.. ' . , _ . )

decides to generally retain matching we recommend that Congresgh use °
g,

the EolloWLng analytic framework for addressing the 1ssues for the

set-asides. The proposed framework is derived from a recent GAO
. <
study onm matchlng Drov1sions in Federal programs O

A

‘.’ ' Con 19@ ]

- . - . ~ * L Py
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> (I). What is the rationale for the matching provision
. applicable to- the set-asides for specigl needs T
- . populations? >
. .. ' i &
‘ . (2) "Is it achieving its intended objectives?

(3) 1Is it causiﬂg undesirable codsequenées for state .
-and local fiscal stability and independence?

, ‘ \
# (4) Does it tend to frustrate the achievement of ¢
other Federal objectiveM, -e.g.,” funding local °
recipients most in need? . .
(5) éﬁ comparable laws contain matching provisions?
f not what makes the matching provision in the
VEA unique? _ .
L4
D. Excess Costs . ) »

- «

k4 » v

1. Legal Framewgrk 4 R

The third major component of thg,set—aside provision for
. L3 / ~

' : . . ’
special needs populations is the excess costs requirement. As
explained above, states must separately match VEA® funds set-

aside for Handicapped;persons qnd‘diSadvahtaged persons . N

-

k?ﬁdluding lTimited-English-speaking persons and stipends). The

match for the Rt-asides for handicapped and diéadvantagéd pe%gons,

(including limited-English-gpeaking persons) is based on the excess
: ) - ) © N ) .
cost of programs, services and activities for such persons.” The .

*

exceés costs, concept doeé not apply té sﬁipends.“

- Exgess cosé} are the costs of speciél educgtional and
reféted services above the costs for non:handicapped séudeﬁts:
nonédisadvantaged béféoﬁ§ and peréoﬁs who are not classified as
@peréons of limited-EngI?sh— peaking ability, i;g;; the additional
costs associ@téd with ens iné‘eqdal opportunity. Oé has inteér-

preted the excess cost requirement As having a different °*

~ - N . =

14
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' appllcatlon for mainstre amed- programs (VEA can only pay for
\, k4 .
excess costs)"than for separate specialized programs for such -
. : N . .
' persons (VE4 can pay:for the full costs). ,/”

IN ’ 0N
Yajor Findings and Conclusions © v .

-

4

Several problems and issues with ,respect to the excess

e . . - . N
costs prov1slons were 1dent1f1ed bg the PTo ]ecta F1rst sevéral
-' M Y

. persons expressed a concern with the burden of keeplng records .

TN

~r

to demonstrate compliance w1th the excess costs regulatlons,zf$he L
“ «,
g

burdens and problems 1dent1f1ed are that: (1) LEA account1

”~

L systems are not geared to prov1de the type af-documentation , .

requlred by the. regulatrons (2) the inteforetation~that LEAsf

operatlng separate Drograms may usée VEA funds to pay for. the full costs
B -~ . “
ratﬁdg(than the excess costs acts as .a d1s1ncent1ve to ma1nstream o

<°
* ’ >

special needs students, and.(3) the small amount of funds made -

. « .

\ ‘available under the set-as1de§*when compared with the 'administrative

q

burden of keepiné adequate records has the effect of discouraging
/* . - : , - *im

7 applications for the assistance or-results in noneompliance with an

. B :
. e
. . N ’ -
\. . . - ey

the requirements. ‘ = R

. -

r 14 -

t
° We conclude that the 1nc1usion of an excess costs provision
&~ \v- .

or an, equivalent is necessary to ensure that” VEA set=a31de ﬁﬁnds ‘

are used to pay only for the extra costs assoc1ated w1th ensurlng i !

1

equal opportunlty for special needs populations. however ‘we . .

, v ) s
) conclude that the\excess cOsts nrovision as~presently interpfetede
: N . A
by ED, should not be reta1ned since it is unclear vague, lnternally .
'k e W

lnconsxstent overly burdensome and creates- dlslncentlves to

I'd '

‘comply with VEAs objectlves of ma1nstream1ng speclal needs students.

4 - . ! . -




A 3. Major-Récommendations
We recommend that the excess cost concept be fetained and

I} ¢

) : ‘ " L ¥
spec}ficaily included in the VEA. However, we ‘recommend that the
excess costs provisioni as presently interpreted by £D should not
‘ ) o ) ~ ' h

. be retainedﬁsince it is unclear, vague finternally;inconsistent

-

.

overly burdensodg and creates. d1s1ncenthves toacomply with the VEA s
(ﬁ obJectlves of malnstreamlng speclal needs students JWe recommend

that the 1nterpretatlon of excess costs under the VEA be modlfled

-

- A

assoc1ated with demonstratlng complla ce.v -

SN e -
E. Program Des1gn and Implementatlon Prov1s1on 7 )
1. Legal Framework _ SRR :

The VﬁAoIegal framework cdntains: °(1) deffnltlons of students

©

conSLdered to be handlcapped or d1sadvantaged and therefbre e11-

» .

4 glble to receive these addltlonal serv1cesn (2) requlrements as ()
- - Y ;3 o

°

to the mainstreaming of spec1a1 students into the regular voca-

» °

- - " tional education programs; and (3) standards governlng the’ allow— R

able expenditures for programs for handlqapped and’ dlsadvantaged

i . €s, Lot : _ .
//> students. ' / - s . N

b3
. - “
: »
Y
L

2.* Majotr Flndlngs and Conclusions

”1 LN ’\ &

With respect to the ‘seteasides for dlsadvantaged \;uifnts

[ Al
) S

we ldentlfled four problems: SERRE SN

r

- (1) ' The definition of the terin "d;sadvantaged"als unclear

0

- » . (2) " The relatlonshl between the seL-aSLdé ‘for.-the dis-
’ advantaged in s bpart 2 and subpart & is unclear '

P ) . . ) T . . ,
YT " l N v . "‘“-2:3" q'pQ\ s - . o . Q0 .




’ K
The re}atlonshln between\the set-aside and subpart
4 programs. and compensatory -education.programs like
Title I of ESEA is unclear, and

The.VEA legal framework lacks adequate spec1f1c1ty
to maximize the likelihood that .set-asides. and
subpart 4 funds are used to fund programs.for a
limitgd, nymber of children Whlch are of sufficient,
slze, scope, and quality. :

.

. Wlthhxespect to the set-aside for handlcapped students We

1dent1f1ed three oroblems - N o
(9 ' The deflnltlon of "handlcapped" student is not
- 'appropriate for post-secondary rec1p1ents

(2) The relationship between funds prov1ded under the’ VEA
" and Part B of EHA is unclear; and '

The relatlonshlp between spec1a1 and vocational
educators™-in the placement of handicapped students
in and the design; .implémentation, and evaluation
of vocéational education programs Fas not been clear,

) N
A4 ‘\

£. 00
We conclude that th pec1f1c requlrements governlng the .

deslgn, 1mp1ementatlon and evaluatlon of VEA programs by 1oca1

‘2

arec1plents for d1sadvantaged students are not sufficiently clear

-
.and compreherfsive to maximize the .likelihood that funds will be
N . Nt » N\ .‘ N . - . .
«used in*an effective and efficient manné&r. Given the limited

. size of the°agpropriations»for disadvantaged students, it is

3

essential that these 1imited‘doilars not. be*spread so thinly that

o

-~

they have 11ttk lf any, effect
The prov1sion appllcable to hHandicapped students in
secondary schools is generally adequate because it requires that
LEAs use VEA funds in accordance w1th?the comprehens1ve o
standards set out in P.L. 94-142. - The legal fr'amework governing
‘programs far handicapbed students in bost-secondary institutions

'is inadequate but coutd be made adequate through a simple . -

.. _°% .n”‘ Pq . ‘ . / v

Q

Y
.
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/;eference to the reeulations impkementing Section 504 of‘ﬁhe‘
Rehabilitation Act of 1973. S S

3. Major‘Recommendations _ - ' : s

tep

" We. recommend that’Congress amend the VEA definition of

)

'"dlsadVantaged" students to c1ari£9vduch.students are covered

B
) k4

-

and to slgpilfy the re1ationsh1p$ betweem'vocatlonal educatlon
and othersprograms such as T&tle I. We also recommend that this
definition clarify the situations ln‘whlch handicapped children

' ’ e _ 'y ) s '
may receive~assistance under the set~aside for the disadvantaged.
A - \
- X Wxth respect to the 1nterre1atlonsh1p between suboarts 2 and

dlsadvantaged stddents 1f subpart 4 was folded in subpart 2qfthe ‘

coord1natlon problems currently 1dent1f1ed would not occur.
J .

We also recommend that the disadvantaged progra@ activities

*. be agended tp—ensufe'that‘VEA funds-are applied with spffic;gnﬁ'

size, scope*and quality to/incredse the likelihood that programs ?
\ Lo ~/» . .

will be successful

With'respect to the set-aside for handicapped students, we

~

recommend that the deflnitlon of "handicapped students'" in post-
' N
“secondary educatlon be amendedz’lSpec%fically, we recommend that

k]

the definition of handicapped perdons in the Section 504 re?Q}ation_
be adopted. ‘ . ‘ VA ‘ )

’ He alsq reqommend that Congress clarify whetherklt fhtends

6he VEA'“EE’aslde for handicapped students to be used in lieu of

. as well as in addition to other Federal funds for handicapped
children. ; \C"

N s
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Finally, we recommend that Congress consider amending the

[N

-

VEA to formalize the relationship between-special edfication and °
] . - .

.- !

:

vocationafzeducation instructors.

IV. Sex £quity

A. Legal Framework

-

DS o
'

A major purpose of the Vocationai Education Amendments of
’ ' ‘ -~ )
1976 was the enactment of provisions sto overcome sex discrimina-.

”~

“tion‘énd sex stereotyping in occupational programs and to lead to

~

the elimination of sex bias.

.
-

The 1976 VEA contains. several categories of mechanisms or
I - .. N
processes designed to'help achieve congressional purpogés with

. . 3
respect to sex equity in vocational education. These categories
-}
& ¢ . - ~ .
include: Federal .mechanisms, states/structures and prbcesses, ahd

[}

. .
local processes. To advance toward congressional- objectives
. .

concerning set equity in voc&%ional education, Federals admini-
? - ’ I , ,
strators use rautine oversight mechanisms common to many Federal
. education tegrams, e.g., approval of state plans, monitori

atditing .and evaluation, as well'as other Federal-level méchanisms

/.

orlented more specifically toward sex equity in vocatlonal educatlon

¢ ’

These mechanlsms spec1fied in the VEA 1nc1ude
(i) ReDresentatlon on the National' AdVLSory Counc11
on Vocational Educatlon (NACVE) ;-

Federal level dlscretlonary grants for "programs
of national s1gnificagi$ ~
Datalcollection on th# sex of participating
students through.the Vocational Education-Data
System (VEQS)

N\




(4)* Leadership development rewards and fellowships.
- - . ’ - ’ . ‘ N A ? '

. The VBA.coT;iiﬁs eight requirements that are designed to

4

¢

—

. increase the likeTihbod of achieving sex equ%ty in VOcationa% ",

educatioﬁ: . /f e f. e e
S o ~ e . . -t - ~ S
A (1) States must-spend-no.less ‘than $50,000 in each ’
. fiscal year for a fuliwtlme seg-equlty coqrdlnator,
N ~ (2) States must submlt five- year plans annual plansvz
T . . and aqcountablllty reports to the Secretary with .
1 S . specific componeats'descg}blng sex equitw’activities; -
(3) States must hold public hearings on the five-year : N
g 'plan annual plans and accountablllty reports;
» \ (4) The' State Advisory Council on Vocational Education « ,
. (SACVE) must include the appropriate representatiom ~
. _ of women -and must assist with the plannlng for pro-
© n gram activities. - - .. ’,
; - (5) States-are authorized to use Subpart 2 funds for -
day care servicet and other su @@ort services for
women and are required to use me portlon for -
- R categories .of displaced homemakers and persons . .
- ~ seeking non~trad1t10na1 employment o e ')J-- ’
(6) - Subpagt 3 funds may be used for séx equlty ‘purposes; T
-~ ’ . —
: (7) Subpart 5 funds for consumer and homemaking must be ' .,
. used for~specified purposes related to sex equity;s g
- ) and : T . )
(8) States must - establish compliance programs to prevent,”
: ° identify and remedy discrimination on the basis of sex
?ﬁ by subrec1p1ents N -
. “ The VEA and ltS regulations contain ‘two DrOVlSlonS wh}ch aﬁﬁly .
.7 the sex equlty goals of the VEA to the VEA rectplents ) T ..'
1 ke ot
(1%, LEAS 2nd OERs must subpgit applications prior.to
, 7. receiving funds which reflect thelr/reVLeW‘of student
- .\ . vocational education needs; and ~ ..

o (2)"Each LEA or OER must'establish’a L0ca1 AdVLSory Counc11 :
" on Vocativnal Education (LACVE) which lncludes an appro-
priate representation. of .women . ~

Y : C o

-
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B. Major Findings, Conclusions, ‘and Recommendations

. . 1. "General Finding \ A

We conclude that the sex equity mechanisms and processes e

.Céngress built into. the Act do not ensure that all states will.

\ -
"take vigorous action' to overcome sex ‘discrimination and sex
N - -
stereotyping in Vocational educatjon. C R

~

‘;The ptimary reason is that much is authorlzed but little

-

is requlred with respect to the expendlture of VEA funds to
achieve sex equity in vocatlonal education. The only expenditures

"specifically required are: (1) $50,000 for full-time sex equlty

perébnnel'in each state,aregardless of size, population, or the

L4

number of school districts, and (2) not less than an amount the

state "deems necessgry"lfor displaced homemakers and certain other
* -

Py

; ~spec1a1 grou@@ A state does not have to spend VEA funds on grants

-

to overcome Sex blas and sex stereotyplng, on supportive services

-’ for womeny; or on other sex equity activities that are authorized |
£ |
1 ! t . ~ J

. but «not required. The legal provisions concerning sex equity in

.
_the VEA must be strengthened considerably if congressional intent

L]

with respect to "carryl[ing] out all programs'of vocational education
- ' - . ’ . ~
in. such.a manner as to be freé- from sex diserimination and sex ~

stereotypingﬁ’is'to be realized. - 3 ‘ -
. s Y ~ . Y - S ¢
2. Specific Findings, Conclusions, and Recommendatlons

¢

a. Mandato:y expendltures for full-time Sex equity personnel

[}

o

-- A statutory requirement that Federal funds be fised to support

4

a sex equlty coordlnator ag. the state level is necessary if the
functlons asslgneﬁ to the coordinator are.to be carried out. Tﬁere

.s evidence lndlgetlnp ‘that Federal funds would not be spent for

A ) r\ \r’ 27 . . ) ' .

s
.
3 . - . .
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th1s purpose in some states if it were not required.  Mandatory

-

expendltures for full-time sex equity personnel should continue if

Congress wishes to overcome sex d1scr1m1nat19n, blas,.and stereo-
’typingwinnvocational-education. . -

The Tydings Amendment, Whlch permits funds not obllgated
by the end of one fiscal year to be carried over for use in the
next fiseal year, has und:rzht the requlrement that states spend
not 1d£:2ihan $50,000 each fiscal year for full-time sex equlty

personnel. We recommend that the VEA be amended to provide

* expressly that .the Tydings Amendment\does not apply to the manda-

tory expendlture for full-time sex equity personnel under-the VEA.

The uniform amount of $50,000 per state for full-time sex
equity personnel makes 1itt1e sefise because it fails to take into
‘account a state's size/ populatfon, and nnmber of school districts.
We recommend that this provision be.amended to ‘thake the amount of
_VEA funds reserved for full-time sex equity personnel-a “function of
th%gs1ze of the state's allocation under the VEA, with $50, 000
becoming the minimum amount every;state must expend

be Mandatory expendltures for displaced homemakers and

&
other special groups -- The relationship between the requirements

(1) that the state fund programs to ''assess and meet the needs
" of dlsplaced homemakers and other special groups and (2) that the

state expend not less than the amount. it deems ''mecessary' is

Tl

. unclear. We recommend that the relatlonshlp between these reguire-

ments be clarified. ‘ \

28
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2 ¢. Authorized uses of funds -- The requirement that all
state contracts for exegplary and innovative‘pfojects give -

~

"priorify'" to programs and projects designedéto reduce sex bias
*~ and sex stereotyping in vocational education is unclear. We
> .. recommend that there'be'clarification of how states are to givd

such projects priority. =~ N

d. Flnctions of the-sex equity coordinator -- There is

3

‘overlap among thexten functions sex equity coordinators must

)

‘perform. The ten functions can be reorganlzed and consolldated

4 - - - -

into five functlons without los1ng any functlons We recommend

that this be done. .- - ° . =

?

There. are no clear standards concernlng adequate performance

of each of the functlons the sex’ equlty coordlnator must perform.

%

We recommend that such séandards be developed _ : -

- e. Policies for erad1cat1ngfsex blas (lncludlng 1ncent1ve4)--

©

The prov151on-requ1r1ng that the state Drov1de incentives for '.

» ellglble reclplents (1) to encourage the enrollment of Both Tmen

¢

‘and women in non-=traditional courses; and (2) to develpp model

[N

programs 'to reducé sexX bias and sex stereotyping is unclear and

By M v N L S, ‘ ,4,\'1-1' .
; . in'adequate. Publicity and plaques have ‘not proven to be effective 2.
. N - Y A

-

incentives. Two forms of intentives appear to be effective: (1) a

<

e,
‘set-aside of 'funds;» and (2) giving prioxity to local applications

proposing to address sex equity concerns. If Congress is ‘ S
prr * . -

-

-
L - - - L]

" interested in effective incentives,’ we recommend’that Congress

!
s .

adopt e1tHEmnor both of these forms of lncentlves
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%
-

£. Results of policies and activities -- The requirement 2

that states report in their annual plan the."results'" of compli-

04
b

. \ .
ance with the five-year state plan's equal access pblicieS‘and
procedures appears to be unclear because most -States are reporting
act1v1t1es rather than results. We(recgmmend that ' results" be - B

de{rned-ln outcome or.lmpact‘terms and that the states' obligarion
- . ~

h 4

to report "results" in such terms be clarified. .

g. Local pélicies -- The pres@nt criteria for local appli—

’

cations are lnadequate because they do not require thau\a local

L4

appllcatlon prov1de the state w1th any information concerning ‘the

/

sex equity situation and activities. We recommend that local

w . i - Y N
applications be required to contain such_ informationm.
- T N L] o
- , ~
. g
— L
"~ k] Y » -
- ) .
. ‘ ‘ < . ]
¢ °
, ‘ _ , e
i -
- .

I R . \ .

" s - ¢ ¢ 5

. . .
o
_{,____‘4:»_;' . — .- ot 7‘—7:‘77 V,,;_ :77*a
, . , . . N
. i © N . ' e
- . L] ’
N v . * ] ' ° %
. . A - Y
« . , ’ :‘ ; .

“



AT e, ~
S - . & .
Py . 4 '
. ! -~ . "
» % L. '
o - -
o - o ’
3 X ~ M
e - - c . .
1 N - . .
- 4
- M ~
1, - . . Y . f- . ’ 9
i oy 4 .
& - . - ;
. "
. L
N .
- - . -
- . N ’
- - ~ . >
. { . . . i
. v
« . . . .
. * * ) 3 )
i’ »
X
- ‘ .
[} « s * \
. [ 3 :
« ¢ ' H .. A -
0
- /
. . v
v - . . 4 - .
- .
. .
. .
A 9 . . . <
° . [y
- .
A » .
B X .
e - + - - ¥y - )
. : . &
- o . JES— B )
' . : . CHAPTER 7
A}
- - . .
‘= -
~ . - . .
* ~ -
. v .
. - .
: COMPLIANCE WITH THE CIVIL RIGHTS LAWS
g s
. . ’
+ A .
., [4
. .
- 4 -~ .
- . 1\
. . s N .
3 A ’ N
i
4
. . - -
Py . [l : ~ , J
L
* -
., §
. . -
. . .
4 LN . - . . L)
3 ' . o - »
. « . . . " Y
[ ‘. . > . .
B - RN -~ :
h .
* . ,
- R
¢ . . ‘
» - .
oo N :
« < N L4 M
. o * .
3 A R e
N B .
. . 4
il v - .
- . .
' . . —f“__,/_,_/v————’_’/
e .
N .
. * A s ~
- . .
) $ - - . e
: . . - Y
S . L
= “
- . P
‘e B . X
< 4 : . ,f
[, I . o N » . .- R » . L ' .
L, . v 3 .
ot . R s . ) N , .
s v ‘ ; . 3
o . e H I DU K AN 4 - . T
W . > EER S 3 { Looex | A ~
" . . .
oo . - A ¢ )
f‘:;‘ 3 . ‘ 7 “
% > . )
& - .
Q . i ‘ v .
. N ;
Al - A3
. . N .
RIC | | :
] . H
N > - % : ord
NI N ® - , . . " _{5




? ¢
] - . | . CHAPTER 7.
> o "~ COMPLIANCE WITH THE CIVIL
' . RIGHTS LAWS .
‘ " Page
. I, Introduction ............. A e 1
A. Purpose ‘and Organazatlon of the Chapter ....,..... :f. 1
Overview of MaJor Findings, Conclusions, and "
ecommendatlon et e et e e 2
N o X ' ¢
II o <;;\of the Applicable Federal €ivil Rights
Laws and Regulations, OCR Guidelines and Their Relation-
ship to the VEA ........ et e e e ciecraea.. b
e Q -
> A, Civil Rights Laws and Regulations .............. e 6 v
5 ‘ BEIA ? - oo
g B." "OCR Guidelines ............ e e e
. . - .
' 1. Scope of the Guidelines .................. e .. 10
r 2. -Guidelines Pertaining to the -Performance of
< : - Oversight Respons1b111t1es by State Agenc1es coe 11
R — A .
{ '3, Guidelines Pertdining to Funds Dlstrlbutlon R |
, ‘ .4. Guidelines Pertaining to the Adoptlon of A
. c ,Admissions Criteria, the Approval of
' . Appllcatlons, arid Employment ................... 12
5. Guidelines Pertdining to the Operation of '
\ Programs ......[....... .... B 13 -
- ] o, < :
y a. 0V€§VleW off major decisions ............... 13
" b. Decisions particufarly overlapping VEA
@ pr0v1slons, ................................. 14
" C. Relationship Between Civil Rights Laws, OCR Guide~ .
)l lines and the VEA 1?
ke
TIT. Factual Basés for the Guidelines - Possible Problems of . .
% Discrimination in VocatlonaI Eaﬁcatlon ........ AN 16 .
. . < . A
. A.\ Introduction’ ...u..........:....' .......... v 16 ‘
§- . B.  Civil. Rights Issues Between 1974 1977 wooiiieean .. 16 e
' ) C. Civil Rights Issues Between 1977-1980 ..o 20 ‘
‘r . - * ' R ' o ) - ’ o
Lt - »“ N
- r . ' fl . ¢ -
W

@
%)
D0




IV:_Standards for Detérﬁining DiECrimination

A. Identifying a Possible Vlolatlon and Establishing =

Presumptlons

1 .Q

>

Descraption of the Legal Framework

».

c.

Use qofsstatistics ta identify areas

Overview

requiring~further inquiry

Use of statlstics to establish presumptions
of dlscrlmination ..,...&...............,..

2. Analysas of the Legal Framework ..... . v

B. Rehutting~the Presumption .........ccvvviiiiiiinnn

. , . : o
1. Description of the Legal Framework ............
2.. Analysis of the Legal Framework:f.l ...............

V. The Federal Role in Securlng Compliance With the élVll
nghts Statutes and OCR Guidelines...............:

" A. The Office for Civil Rights .......h.... M. .ou.n. .
B.. aStandéi'dé for Compliance and_ﬁnfpfcement ............
C. OCR Methods for Securing Compliance and Enforce-

11751 o B oS P C i i e

- 1, Approval of State Agency Methods of Admini-

SETation ....ae.eiiiiiiiiiiiiie e e

2 Compllance Reviews ......... e e e

e B \

3. ‘M nltorlng ........................................

M . ,
4. Complaint Investlgation ........................
‘o .5. Analysis, -of Enrollment and Related Data .......
-

6. Proceedings to Termigate or Withhold Flndlngs..

. ¢ .

D. Relationship Between OCR and OVAE .......... e

i ) .
LT
.\v," 7
[ 4
1 L4
' 33 -
"i o . - .ﬁ% >
- , "




"VI.

N\
o
Eed
s
.
4
.
.
-

C 0 7-idi

\/ N . - . Page

State Role in Securing Compliance With the OCR
Guidelines ........c. it iiiniiiiieiieainea.. 43

Lo 43
B. ,Analirsis of the‘.Lega]_. Framework Cae e e ./ 52

' » . - s . ‘_‘

A. Description of the Legal Framework .....

. . x
. - .
‘ - .
.
Q .. / P
. . .
.
. 7
P
’ (
- e
. -
-
.
s
- .
-
. .
'
L3
~ 3

A 7
~
< s - 9 / , .
. - - .
° ~ »
\ "
Al
¢
- - .
. .
e » 4 .
. - . . -
.
. N
. ) :
A ’
. ’ -~
-
.
.
’
b .
. - .
. .
X B .
<
s’ :{\ o °
- . N
b
- A
« . -
‘ . sy .
- . - N
; '-“’ . b
.
<. . RS
A - -, - <
) -’ .
P
v
-, ’ '3 4‘ o ¢
.- . . o
L3 a




«
’ .

~  CHAPTER 7 A

v

“COMPLIANCE WITH THE CIVID

_ ' RIGHTS LAWS o . .
L) ‘ . \.
*.4 I. Introduction ¥~ . o ‘ T
4
’ . . ) " e v " g ©
Al Purpose and Organization of the Chapter A ’

. ‘ The Education Amendments of 1976 charged NIE with under-

a

‘*ihcluding "an examination of how to achieve compliance with
- and enforcement of. the provisions of applicahle laws of the .

United States " Thus, the CongreSsional mandate extends 7

\beyond a study of the VEA , . f .
o & v

The purpose of this chapter’is to analyzehthe adequdcy of
the legal framew k. of the major civil rights statutes, regu—

lations, and guidelines applicable to elementa V- secondary, Y
. \ Ao
,’and postsecondary recipients of Federal ﬁinanéia{ assistance,‘

(

i.e., Title VI~of the Civil Rights Act of l96ﬂ (Title VI),°
. ~ Z'F \ 4
Title IX of* the Eduoation Amendments of "1972 (Title IX), and

the Rehabilitation Act of 1973 (Section 50&)

-

Thls chapter does not .analyze the nature and extent of the,c

commitment by ED and states to implement these civil rivhts

statutes. o .- ; , . ' . i

This chapter is divided into six sectlons. . The first'

2

section sets out the project's major findings, conclusions, and

recommendationsﬁﬁ The second section contains an overview of

-

“the applicable Federal civil rights laws, regulations, and

guidelines, and the relationship between these laws and the

4

VEA. The third section describes the statistics and OCR

.

‘———wm— .:r

9.
taking a thorough evaluation oF vocational education programs, g

-
» ¢




findings indicating possible problems of. discrimination in—

yocational education. The fourth sectlon analyzes the
standards set Q%t in OCR gui elines for determining whether
" a recipient has°engaged in iscrimination.' The fifth section

w.m
,describes the Federal role in securing compliance with the -«

civil rights statutes, regulations, ind guidelines. The final

seption analyzes the states role in overseeing the nondiscrimi-

natory operation'of vocational education programs by local

Y o
. -

_recigﬁents of Federal assistance.,

. &

B Overview of the Magor Findings, Conclusions, and
Recommendations : « .. ¥
) ’ A ' \ 4
- —f4--~«—Quﬁvstudyﬁfocused on the clarity,fconsistency, and com-

4

prehensiveness of the Vocational Educatlon Guldelines ‘issued

X by OCR (OCR Guidelines)w The Study focused on two aspects of
! :the OCR Guidelines - Zﬁé relationship between the Guldellnes
. ~ and the-ﬁEA,and the Guidelines themselve§,~ ‘ ;}’ )
S e . ﬁith respect to the first issue, we found;that many persdns
did not fully grasp the relatiomship between the OCR GuldeTines
and the VEA. The OCR Guldelines contain the standard; for

* ’ ensuring equal opportunity, i e., civil rights *which may not

///bz *abridged by recipients, regardless of costs. One of the
p

rimary objectives of the VEA is to provide)finanéial assistance

~———

3

to help recipients meet their civil rights obligations. “In
other words, VEA funds may.be used to relieve the financial
strafns placed on recipients resulging from the extra costs

sometimes associated with.ensuring equal and effective oppor-

-

. tunity. If a recipient chooses not to apply for set aside -

, funds for the handicapped but receives other Federal assistance,
LS * R

ERIC - ‘ 36, .

- e
= e -

4 ]

aye

ik



it stili\%ustbensure €équal opportunity. for all students, in-
cluding handicapped students, and pay for the costs associated

... with such anS?bligation from other available sources, -
. The OCR Guidelines place a heavy emphasis on statistics

either to identify potential problems requiring further

—

<inouiry or to establish presumptions of discrimination which ' (

may be rebutted by recipients. Under the OCR Guidelines e
o ‘ Py ‘ ' . . - :, ’
presumptions of discrimination are establighed where e v

¢

statistics demonstrate "disorpportionate adverse effect"

"d*soro“or“ionate exclusf%r" oredominant enrollment" and

attendance primarily by members of the prctected class " These

standards are not sufficiently clear to ensure uniformity of :

&, -
5 interpretation as to whether a particular imbalanceé creates a . .
" rbesumption of disérimingijon.

L * We recommend that OCR establish objeiﬁiwe "rules-
N «”g?tthumb" for purposes of-establishing presumptions of dis-
. crimination which rely on statistics Furthermore, OCR should
clari’y when statistics indicate that further inquiry must be
. undertaken (without necessarily esmablishﬂng a presumption of

‘discrirination) .and. wheg'svatistics establish a presumption

of discrimination Given this substantial reliance on statis- .

' )
e e ¢

- tics, it is essentia1 that whatever changes are made to the

a 4

VEN'recordkeeping and reporting requirement, the revisea Act -

continue to require adequate documentation to enable a state
o -~ 5>
- agency or OCR to determine compliance with the OCR Gu1de11nes.

L)



/. . " .
. ~ ) .
The state personnel intérviewed were uncertcain as to
» "

what facts would constitute an acceptable. rebuttal. One state

L4

§ " person explained, "we'll figure it out when we face 1t ."

g

Other than the four examples accompanying the OCR Gﬁidel&Pes,

OCR has provided no further clarification.

The qupstion of what constitutes an acceptable rebuttal- .

is the essence of the entire Guidelines. Absent clear

¢

direction from DCR)\a state not interested in securing com-

LR

- pliance could accept any Justification as an acceptable

’

rebuttal, thereby~thwarting~th€'obJective of the Guidelines.
In contrast, a second state could refuse to accept any justi-

fication, however leglitimate. Finally, two different reviewers

~N

inh the same state could adopt inconsistent interpretations

given the same set of facts.

)

We recommend that OCR.provide further policy guidance

‘.

regarding what it will consider acceptable rebuttals:

The OCR Guidelines provide, in part, that states must -

adopt "ﬁethods of-administration" for overseeing compliance

by local recipients. OCR drafted a me%orandum explaining

the nature and extent of this obligation. The memorandum
.prepared by OCR explaininé how to complete the states

.- . "methods of administration" is a clear and comprehensive

statement of expectations OCR should be commended:for

‘ its work. The statés included in our study had l?ttle; if ¥
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t

-

any, difficﬁlty understanding and responding to thg oo T

“directive. In short, +he memorandum requires the creation’

of a'sensible, cleaﬂ, and comprehensive management system s

’

for accomplishing a specific objective.
a3op—question—raised—by—this—provisien-eeneerns

the adequacy of/tﬂe_standards for determining discrimination,
éhich was.the subject of the previous section in this
chapter. (A management\system must have a clearly defined
objective. ' The ultimate objective of the OCR 6Guidelines

is' to identify and effect the elimination of discrimination.
Ifftne‘standardst?gr determinjng discrimination are not

sufficiently clear, than no matter how well-defined the

management tasks,.ultimately the system will not succeed. ,‘

‘Given the commitment of tim@ .and money expected of states,

OCR has an obligation to clearly articulate the standards it

expects to use for determining whether a rec%pient 1s engaging

. : . - ‘
~in discrimination; otherwise the management structure EE
established bégtbe MOA_will ultimately fail
’ - | 4
¢ ‘ \ . . ~
‘ S YNl .
. - £
v \__"_J *
;' ' J g
- S ¥
o s,




Overvféw of the Applicable Federal Civil Rights ‘faws and
s Regulations, OCR.Guidelines and .Their Relationship to the VEA -
“\/.“ =
A. C 11 Rights Laws\and-Regulations

. c e - . =
+ . I ]
[}

~

. " Confress has enacted four laws pronlbltlng dlscrlmlnatlonr .
»

bj recmplents of Federal flnanc1a1 assmstance. Title VI of the

1/
of race,-color and natlonal orlgln (Title VI) Title IX of
s
the Educatlon Amendments-of 1972‘Proh1b1ts dlscrimlnatlon on the’

if:mv;.l nghts Act of 1964 proﬁlblts dlscrlmlnat;on~on the basms*

1

basis of sex by educatlonal lnstltutlons rece1v1ng Federal .
financial assf%tance (Title IX.)—/ Section 504 of the Rehabllltatlo

Act of 1973 prohibits dlscrlmlnatlon by rec1p1ents on the basis

.3/
of handlcap.(Sectlon 504). The Age Dlscrlmlnatlon Act ‘of 1975 -
- i/ R
prohibits discriminatién on the basis of age. -

¥

{

This Subsection\éytthe paper describes Title VI, Title
’ ‘ ’ v ‘sa

IX, and Section 50L4. .

»

T1t1e Vi of the Civil Rights Act of 1964 prohibitssdiscrimination on the

-

bas;s of race, color, ox natlonal orlgln in programs- or act1V1t1es rece1v1ng

4

: . N °
Federal financial assistance. The’ Tltle VI regulatlons deflne i general
v"'i‘.\?#
terms the dlsérlmlnatOIy acts whlch are prohlblted, 1nc1ud1n; spec1f1c examples

* of 1llegal act1V1t1e;?5 )
!

» L

1/ 42 U.s.C. 2000d - 20004 - U; 34 C.F.Rs Part“lOO.
2/ 20 Uu.s. C 1681, 1682 35 C.F.R. Part 106.
_3/ 29 U.S. C. =794 ; 3” C. F R. Part 104.

4/ Section 303; 42 U-S. ¢ 6101; 45 C.F.R. Part 90 (Jurisdiction
over the Age Discrimination Act is still undecided). T

0
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For example, Title VI (as interpreted by the U.S. Supreme Court in Lau vs. -

»
o

) Nichols) requires that 1imited-English—prof‘icient students be provided an

educational opportunity that is equal ‘to and as ef‘f‘ective as- that provided to

Ehglish—pro?cient students In Lau vs., Nichols, the Supreme Court f‘ound that

"there is n equality of treatment merely by providing students with the same

¢

f‘acilities, textbooks teachers, and curriculum, for students who do riot under-

stand English are ef‘f‘ectlvely foreclosed from any meam.ngful education. "

. The Titl® VI regulatlons also require that recipient agencies describe
their methods 5Ff Title VI administration and enforcement to OCR. Finally, the
regdatibn&pr.fséribe ‘enforcement and hearing procedures, inéluding compliance
reviews, compla‘int investigation, hearings, judicial re\fiev;, and post-temin:;

‘tion proceedings. -, |

o

Section ~504 of the Rehabilitatiop’Act of 1573 i's a civ,il rights statute

" which - pr.‘Ohlblts dlscrlmmatlon on the. ba51s of handlcap m any progran or acti-
vity recelvmg kderal fmanc1a1 a551stance. .Subpart A.of the regulatxons
prescribes procedural requlrenents whlch recipients must satls‘y, mclddmg
.self—evaluatlon, de51gnat10n of respon51ble enployee, grlevance procedures,

assurance of compliame, ard notlce oﬁ nondlscrlmmatlon. Subpart A also pro-

.
[

v1des that state agenc1es must oversee, the operatlo.n of programs by subrec:lp—

1ents to ensure that Federal funds aré not used in a dlscrlmmatory manner.

R )

.

; Subpart B of the regui,»atlohs prohibits dlscrmunatlon in enployment, and Subpart

*.C regulres that pmgrams be made physmally accessmlfe dubpart F mg:orporates
by reference the 'I‘J.tle Vi enforce{lent p:ocedures. \ ’ - |

f -~ Subpart D of the regulations spec1£1cally applles to -programs in elementary

. ani seoondazy educatlon. The tegulatory. requirements generally conform to the

’
1
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standards established under P.L. 94-142 3/ are less detailed in certain areas
Like P.L. 94-142, the Section 504 regulations require that bandicapped persons,
regardless of the nature or(seventy of then: hardicap, be prowded a free

appropriate edudation. School districts must 1dent1£y and locate all wmnseryed

-

handicapped children, and handicapped students must be educated with nonhandi-
capped students to the maximum sxtent appr%priate to their needs. 5chool dis-
tricts are also r:equiz:ed to provic_ie parents with due process safeguards regard-
ing the evaluation and placement of their children. . : '
In" several inst'ances, the Section 504 rsgulations specifically reference
requirements which may be met by complying with a reauirement under (P.L.
94-142. For example, §104.33(b)(2), dealing with appropris.;; educatw
that irrplementa"cion of an IEP as required under‘i P.L. 94-;1112 is one mea.ns _of
meeting that Section 504 requir‘ement )
. . Failure to comply with Sectlon 504 can ultimately result in 'termmatlon of

all Federal furds, not simply furds for the handicapped. A proceeding by ED
would result in termination of all furds ptov1ded by tha; agency.

Title IX of the Education Anendments of 1972 prohibits dlscrmmatlon on
DI ¢
the basis of -sex in education programs receiving Federal financial assis-

tance. - The Title IX regulations.are divided into six subparts. Subpart A

¢

contains ghe.proce‘dural requirements recaip'ients must satisfy, including the

\ O . Y

lf—evaluatlén process, assurances, grlevance. mechaméhs, and policy dlssemma—
tion reSponsmlhtles of gec1p1ents. Subpart B prescribes the ooverage of the
regulations, including institutions specific4lly excluded from Soverage or \
partially covered. It also outlines eligibility for, ard requirements of,

4
1 7 / , -
tran51t1on plans. ° . ‘ °
r

-

5/ p.L. 94-142 is, like the VEA, a grant-in-aid rather than a civil.rishts
statute . It provides financial assistance to and prescribes, in detail the
standards for public elementary and secondary education for handicapped
children. Part B of EHA, 20 U.S.C. §1401 (as amended by P.L. No. 9~ 142)

‘ 2
< 4
- o? .
.

e



.

"Subpart C defines the discrimination in admissions and recruitment that is

| _ prohibited by the law and lists speeific' prohibitions such as rankirg applicants

' by sex, using quoétas, utilizing tests w1t:h disproportionate .effects that have mo ‘

I predictive '\;al'iait 7 using marital or parental statw._xs in a discr:iminator;
menner, discriminating on the basis of pregnancy, child-bitth,.or: related ‘cordi-
tions, and preadmission’inquiry based on marital status. 4

S.prart D prohibits: dlscrlmmatmq based on Sex in any academlc, extra-

curricular, research, occupatlonal training, or other educatlonal progrdm or
activity operated by a covered Federal funds i:ecipient It mcludes coverage of
rhousing, éurriculun, ocounseling, financial aid,'and athletlcs. It also s &

addresses employment assistance, health and insurance beneflts and serv:.ces,,

well as pregnancy ard marital status, whlch may not be usead as a basis for: /

differing treatment of students accor:dmg to sex.

Subpart E defines discrimination with respect to employment decisions.
M ' I

.Subpart F incorporates by reference the enforcement provisions of Title VI.

1)

-,

N .
N , - [
l b

P ]

-B. OCR Guidelines S _" ..

L - . On March 21, 1979', the Department of HEW published in the

.Federal Registe}' guide”lines explainin'é' the E:ivil rights responsibi-

\ ) o
) - 1lities of recipients of Fede*'al funds offerlng or admﬂnlsterlng
T . .
. | vecational education programs (OCR Guidelines). 5 NP

e e . <

N

6/44 ‘F.R. 17162-17175. These guldellnes were issued 4s’ aeresult
of injunctive orders entered by a‘federal district court in
.- Adams vs. Califano and because the Department found evidence -

. of contlnumg discrimination in-vocational education o
44 F.R.. 17162 (March 21 1979). 43- - programs

X
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The Guidelines are. generally derived from the requirewents set - I
‘ . out in the Title VI, Title IX, and Sectiun 504 statutes and I
‘ ‘ implementing regulations. .In addition, certain‘gomnonents of
. ‘the Guidelines (e. g., allocation of VEA funds) derive in part I
from the regulations iwplementing the VEA.,”™ The Vocatlonal |
Education Guidelines have been: reviewed ‘by OVAE and‘iound con; . I
. 1Sl§tent with its policiesagz S ) l
> v . .
‘ . v . I

- . -
- -

. - . '
1. Seepe of the Guidelines I
The Vocational'Edudatéfn Guidelines are applicable to ﬂ\'l
= [

rec1pients of financ1al ass1stance fron ED tHat oﬁfer or perform
admlnistratlve overs1ght respons1b111ties with res§Eﬂt to programs I
of vocational educatron and training.lo/This includes state agency \

11 . i .
'recipients.—-/ The Guldelines.are not limited to recipients %
. receiving assistance under the VEA. ° . : v
. A : . .
/ "_\ ‘
. J
. - . ‘ ‘ ‘
- - “,u © . a ¢ v
AU S o, T

) s R T .

| 2N " %;‘ ™ .

7/ 44 F.R 17163 (March 21, 1979). . o

. . ‘ . R N ; . . - .
h e . __?_/ ;E. R - . "- . \ e ‘
. o 9/ Ido w . » - \"""

—, —_— o P

' 10/ 44 F.R. 17164 (March 21, 1979).
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2. Guidelines Pertaining to the Performance of Oversight .
P Responsibilities by State Agencies \ ) \ s

The .Guidelines provide that the state agencies responsible for

-~

the administration of vocational education programs must adopt a

compliance prograim to prevent, identify, and rémedy d1scr1m1nat1on'
, 42/
N by its subre%}pients. The compliance program must include:

.

(1) Collecting and analyzing civ'l‘rights
. related data compiled by subxegipilents;
‘(2) Conducting periodic compliance reviews
of selected subrecipients;
(3) Providing technical’assistance upon\request
to subrec1p1ents, and
(4) Periodically reportinc its act1v1t1es and,
findings-to OCR. 13/ -
State agenc1es are not required to terminate or defer assistance
14/
to any suorec1plent nor are they requlred to conduct hearlngs. ‘

o

{ ' <

By March 21 1980, each'state agency recipient Perforwing
‘ oveisight responsibilities was required to submit to OCR the .
. methods of administration (MOA) it w1ll follow in carrying out, it
cumpliance resoonsibilities 15/ ED will review each submission

. ‘ EN

and then either approve-it or return it to the state q;ficials for |

N revision. ' Each state is also reguired to submit En‘annual oo

¢, compliance report.

v ~
lj. ;Guideiines\?ertaining to FundsvDistribution' \
: Tne-Guidelides”expiain, among other things, that recipients_ ’
e o e - | ' ‘\\
S 44 F.R." 17165 (Mardhw%%f‘}979)- . ’ , ‘
cI1d. ' - - !

bl o \
45
In July 1979, OCR 1ssued a &emorandum to.state agency
recIpients which described in greater detail the crlteria”lt J
would use’ in reviewing methods of administration plans sub—
z-mitted by the state agencies. -~ &

-~ pelklled Dy tTie slale aycelieles. — w2 o
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may not adopt a formula Or other method for the allocation of Federal
[y M Q o
state, or local vocational education- funds that has the effect:of l
\ ‘
discriminating on the- basis of race, color, national origin, sex, .
o 16/ . I
or handlcap. t) However, récipients may use sqsp factors if they ‘
e . .
are included -to0 compensate for past discrimination 6} to comply % I
' X withléhe provisions of the VEA designed to assist specified pro-
CE "~ L .
) "+, tected groups. ' . , . I
b T @ N T
. . L ./ I
\ ’ , , § - )
4, Guidelines Pertaining to the Addption of Admissions g l
Criteria, the Approval of Applications, andéﬁmployment
\ 5
A * f _ 1) ¢ 4
State agency rec1plents may not engage -in discrimination |
N ]_7/ T e e ‘
in Qerformlng the following activities: .
- I - ) . I
(1) Establishment of requlrements for 1
admission to or réquirements for the |
admlnlsﬁratlon of vocatlonal education |
programs; o
' |
(2) Approval of action by local:recipients
. providing vocational education. For
' example, a state agency must ensure |
compllance with the guldellnes when
- it rev1ews a local recipient's de- l
cision to ¢create or change a geo- -0 F
graphlc serv1ce area; . and T
: . (3) Employment (partlcularly of handlcapped - I
’ ’ : ersons : )
P ). " . -
* & i '
w® ' '\ B ' "
= ,, P - » b
’ 16/ Id. ) N . - N
17/ ‘44 F.R. 17165 (March 21, 1979) ., . o
,’w ” ¢ ’ ( '
; Q - ¢ Rea - * 46 ' ‘
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Guidelines Pertaining to the Operation of Programs )

-1 Overview of maJor decisions -- Recipients operating voca-&"”

ges T
tional educati®n programs routinely adopt policies and proce%ures

and pepform numerols duties affecting the delivery of v cational

(4

education services to students. ‘The Guidelines idenfify the major

de01sions made by recipients applicable to the operation of

o

vocational education programs and then state that each dec;sion
must be made in a non—discriminatory fashion lﬁ/ The maj§r~

areas ‘of decision iﬁtlude

Work study, cooperative vocational

education, and aoprentlceshlp

programs;

Admissions criteria (residency.require-
ments, numerical 1limitations by sending
schools, vocational education cent ‘
branches and annexes, course pre q2§51tes,‘
and llmlted-Engllsh proficient students);

»
-

Site selection;

‘Addltlons and renovatlons to exlstlng
facilities;

E

./
Architectural barriers;

Public notification;
—N\

Counseling;
Recruitment;
Financial assistance; and"

L)

" Housing.

K
A

44F.R. 17165 -17168 (March 21, 1979).

‘:
|
\‘
f
.
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b. Decisions particularly overlapping VEA provisions --

' . 'f\ 3

TheGuidelines pertaining to the operation of work.study,ﬁ'

-cooperative vocational education and apprenticeship przgréms are

‘—l

I

N

described below becguse of their partlcular relevance to the VEA. ?/ l

' + The Guldellnes generally state that recipients may ;ct i

,make decisions concerning the operation of the programs listed in ;l

the preYlous sentence Jthat have the effect of subjecting persons I
to'disc;iminetion on the base$S of race, color, national origin“

sex, or handfcep. In addition, the Gui&elines repeat a key bro- I

|

|

v fjfi?n in the regﬁlationsimpleﬁenting Title VI, Title IX, and

Section 504 -- namely recipients may not enter into contracts,

. f . agreements, or other ‘arrangements that Haveqdlecrlmlnatory effects.

L

For exampie, reclplents must ensure that studentsapartlclpatlng

[T ! .. )
in work study- Qr cooperatlve vocational educatlon programS‘are '
~ not discriminated agalnst By ‘employers or prospective employers.

e If the;recipient enteri;finto a written agreement for the referral |,

or assignﬁent of students to the employe}, the agreemeht must

% ° ° N A « N ‘ ® ~ . ¢ L
< * con¥ain an. assurance .from the-empdoyer that students will be . l
. ‘ [+] '
. accepted +and assigned to.jobs and otherwise treated in a non- v
] ! N . %
* .+ . discriminatory fashion. If a recipient distovers that an employer .!
L s . . . . . s : .
e . is engaging in. discrdmination, it must require that thae employer
- -
. _ cease its discriminatory. actions or terminate its relationship. = | ]
.'7/,. c. 8 e . » e ' ‘a ,.
Al t.- 4 - - . “I L

v - .
9 - L -
~ -
., - - P - * ' . M
N .




c. Relationship Between Civil Rights LawsJ OCR_ Guideliwes

and the VEA =~ * . -~
) L -

s

The previous discussion described the laws and guidelines

sure

"’/N\ensuring equal opportunity for all students. In all cases,

\ "

the opportunity provided must be "effective" in order for it
A

to be considered "equal". Effective opportunity may entail

the provision of special services that are different from

"' and in some cases more expensive than services .provided to

. otlers. For example, it would not be considered equal‘
~opportunity for a school distrﬁgﬁkto admit a deaf child to™x
élass but not provide him/her with‘effective means, €.g., an
. ‘ ~

interpreter for the child to understand the teacher or - receive
R -

.instruction. ‘ -

[y
K

Because the receipt of effective opportunity is a basic
- * .

civil right,* recipients must provide aIl'necessary services,

N

regardless of the costs.
One of the primary objectives of the VEA is to provide\
financial assistance to help recipients meet their civil rights

obligations.. In short,,VEA:IundS'may be used to relieve the

financial strains placed on recipients resulting from the extra

[ Ky .

costs associated with’ ensuring equal and effective opportunity
. for chiidrer protected by the civil rights statutes. If a re-,

cipient chooses not to accept VEA funds or the amount .of funds

received isgdnadequate to meet its civil rights obligations,l
[
the recipient is not'excused from compliance, i.é., the dbli-

gations apply irrespective of the amount 'of Federal or state
,,L"n ;’ ¢
g

funds budgeted.
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III Factual Bases for the Guidelines - Possible Problems

of Discrimination 4in Vocational Education

A. Introduction K\ , ’

" The Preamble to the OCR Vocational Education Guidelines y

explains that "the guidelines are adopted because it is -,

e

apparent that many vocatiocnal education administrators engage -
in unlawfully discriminatory practices They need additional

guidance and support from the Department to meet their ?}i- :

-

describes some of the possible problems of discrimination

.identified in OCR surveys in the mid and late 1970's.
‘-, 7 . ' J"

b

«,_" B, Ccivil ﬁijbﬁs Iéﬂes Between 1974-1977

4

. In Oetober of@l977,the Office for Civil Rights prepared

a“paper'f%r thequtrabDepartmental Task Force- On Civil Rights

aw_n(’

concerning civil ﬂightstissués in Yocational education - The
‘e o -, c})a N [

) " <

following discussion summarizes OCR' cfindings

e

= 7 Pirst, OCR identifiig the followéng‘j#jor civil fights

%, 27, Iy e

"issues in vocational education . e

) ¢ 3% = .a‘:“_?f ' ". .
1. Lack of Accesslbilityo’ “the ygp t;onal Education®
Training Sites Coa e }

°

|

\

gations under civil rights authorities. n20/ This sect1 n \? ‘
T

The lapgest number of minorities {ethnic and cultural)
are Tocated in the larg cities; However, as ‘of 1972-73,
anly 16% of the voc fiodal schpols were located-in the
larg2£6?ties. ‘Many vec tiona%[ﬁrograms leading to-the_ -
. highef-paying technicall\jobs e kocated only in the oo
white majority counties putside ‘of the city.  Limited , ‘
transportation facilitie iy rther decrease the mobility
of minorities. Site locaion is also important because
applicants have been refusgd admisi}on if they liye
outside of the service mre - . o
In the state of Massachzze
o

A

s, for example;-the Regional
¥ appears to o fer a -,
.education, yet t one of

Vocational High School S
superior type of vocati

10/ .44 F.R. 17162 (Marc‘h 21,19 9) 50 . .
F3 Lt ! .‘ - ° . ¢ ‘ s

&7
W b -
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these schools isrlocated in an area with high minority
populations. The locations of these schools are white
enclaves of Massachusetts.

-

*

_(2. Unequal Distribution of Monetary Resources v
Most large citiés have not been able to raise sufficient

money to offer vocational technical education to the
large number of young -people, minorities+, and disadvan-
faged needing the training. This has,resulted in the
lack of equal educationals opportunity particularly in
programs geared to areals serving minority and disadvan-
taged persons.
As a result of our 197% survey, we found in the State of
Massachusetts, well-documented informatién that diffe-

* . - rences exist betveen the Reg onal Vocational Technical .

& . Schools (RVTS) serving maJority white suburban clientele
and the AVES serving the inner city minority population. -
The physical plants of the RVTS are so superior to the
AVES that oomparison is not poss1ble. .

L4

3 sFaculty and Administrative Assignments o

Minority women and men are poorly represented in faculty
and administrative Positions; - in addition, they are
disproportionately assigned to classes with predqminantly
*~ -~~~ minority -and’ female enrollmentss’ 'As of 1972, minorities
also received less salary than their white counterparts.
' Further, in requirink educatioxal qualifications not
directly related to competence’ in vocational teaching,
- ’vocational schools reject a disproportionate number of
- minority applicants for teaching‘pos1tions

- Set out below 1% 2 a summary of the speci’ic compliance

problems found der each civ1l-r1ghts authority. P »

»

Title VI CompMance Issues .

l..Existence of Racially Segregated (Single Race) Vocational
Schools and Courses © o

The 1974 Survey revealed that 9 schools were,all black and
10 schools were all white; thus 3% of fhe schools
surveyed were segregated by race. Certain “elite“ courses
.are_offered.in schools serving only whites. At schodls”
. serving whitef, such courses as air—conditioning and

‘ electronic technology are offered. These courses are not
“offered in schools in the same state which serve minorities
only. Converse}y, courses such as masonry:,x leather work,
shoe repair which have been “traditionally minority s

courses are not offered in majority*ﬂpcational schools.

Oy °

N ¢ . . : . T~

. ~ .
4 . . e . . . . .

s 4 - -
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¢ The majority population is predominately enrolled in .
regional vocational schools in the suburbs\aanoutlining [SIQ]

~ . . ‘counties. Schiools funded by the state offer more -

diversified course offerings sand the higher paying
technical vocations not available in the city. -

2. Racial Stereotyping L N

Minorities.are channeled into "traditional" courses such

. as masonry, shoe repair, leather .work, which tend to
perpetuate racial stereotyping.”. Over one-half of the

e black students enrolled in 'secondary vocational educatilon

programs in 1972 were in home economics and secretarial- -

~clerical courses; 22% were .training in lower paying L
trade/industrial’ occupation; 11% were involved in - -~
agriculture related training. Only 3% of the bldck -
students enrolled in vocational courses are being trained

~ for higher paying positions in health and technical

%ccupations. Secondly, there are few chances for . )
professional growth and advancement in the traditional ‘

. minority occupations. s Since minorities areé not entering
the non-traditional areas it contributes to the unavaila-
bility of minorities for faculty and administrative !
‘positions. . . - .

-

s * - LY . =
3. Underutilizationﬁbf Minorifies in Administrative' and
Faculty Positions

" P

)

Minorities are poorly represented in administrative and
faculty positions. If emplqyed, they are dispropor-
- tionately ‘assigned to predominately mimority classes
7 and in menial ‘positions as janitors-and laborers.
X . . . , P gx . 1
Mind}ity vocational education instnpctérs are not re-
’ s presented in schools in proportion to the minority
( population; i.e., in 1972, black vocational education
instructors represented 8% of.all vocational education, L
instructors and black students represented 18% of the S
enrollment of all vocatidna ducation courses.

\

M._Léasing of Space = . * o

Vocational Bducation recipf®nts lease’ classroom space ,
and/or equipment to labor unions which conduct apprentice

‘training programs in the school's facilities for students
of a single race. . RN

)

- 'Title IX Compliance Issues
1. Existence of Séx-SegregayEd (Single Sex) Schools and - “1
Courses S h '

b4 - .
. al

3' ' . *Ocﬁ'sféurvey of AVES' involving 1400 vocaﬁional schools | .
i revealed the.following information: ' )

B 52 - ‘

ow ‘ .

°
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21 schools were exclusively all male $r femaL%
(three still exist today); 70 schbols en-
. rolled more than 90%.of one sex; over 1,000 (‘ -
“\;/,_L.n schools. (72% of those~surveyed) offered 500 or
_ more vocational courses attended solely by ! ¢
‘persons ®f one sex. -

2. Sexual Stereotyping : ‘ o .

Women are channeled into "traditional" courses such as
¥ secretarialy homemaking and health which tend to per-
petuate s&xual stereotypes. - Only 8% of all women
enrolled in vocat,iional courses are being trained for
higher-paying ocdupations. In a typical breakdown of

data, women are distributed as follows: . i

1 Health , 963 L d )
Home Egenomice", 88% ‘
Business/Qffice ) ﬁo% ) ‘ B
Marketing | hhg . |
Agriculture - 249

= Trade/Tndustriei~*JW”-";6%~ i <
Apprenticeships - 9% )

P

Even within the major field, women 'are concentrated.in|

traditional areas. For example, in Marketing, women .are

clustered in Food Services and Distributive Education.

In the ‘Trade/Industrial classification, women are

concentrated in Commercial Art, Cosmetology and - -
antity Fpod.

3. Counseling , .

" Interviews conducted by OCR during investigation with

_staff and administrative personnel at vocational
education facilities strongly suggest that there has

been little change in the vocational education patterns K
for women. : .o v\ L e

a

Section SOE Compliance Issues
Y .

I. low enrollment of‘mandicagged persons ‘'in vocational

‘ education programs,

s/ <4
2. reluctance of vocational instr ctors to accept handi-
capped- students in regular ‘c1a8srobm settings, even in
- cases where special changes or modification [SIC] not needed;
) ~- KO
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3 inexperience of instructors in teaching the‘gé '/uﬁ_
* handicapped; . ? .

4. resistance of employers to hire handicapped .
individuals; L

5. two-thirds of the Nandicapped students enrolled
in set-asidée vocational programs are ,in nonskills ’
training; that is, training°not intended tq
. prepare students to ‘compete ih the ‘open <labor
market in any skill, craft or trade. The programs
include non-gainful home economics, industrial

S . arts, tutoring, and sheltered workshops, - .
C. Civil Rightg‘lssues Between 1977 - 1980 C

In 1979, . the Office for Civil Rights undertook a survey

of public institutions ‘6ffering vocational programs to comply

-

‘with the consent order in the case of ‘Adams VS Califano .

The words of the consent order are: "During the Fall of
r . - .
1979, defendants shall complete a survey of enrollment and

other data adequate to determine which vocational. hopils \

and vocational programs over which defendants have ju
diction for purposes of enforcing ‘Title’.VI, Title: IX
Section 50& are in possible violation of the.statute.
The survey was designed primaril*}as a means of identi- ;
fying possible violations in all types of publtc-edﬁcation
institutions offering at least one vocational\program leading
to employment Generally, these are comprehensive highgschools
with a vocational curriculum, postsecondary; and J%;ior and
community colleges with a v%cational curriculum. Fn these\

schools, possible violations were identified by examining
disproportionsﬁin ennollmenﬁ in the school itself, and,in Ehe

programs-f»[offers; ‘Programg with' an underrepresentation‘2£\\
) i : 4
.

» o - . »

.
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. Enéﬁish speaking persons and handicapped persons were:

Y

34

.
6.
. . A - - .
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¢ - .
* 3
»

Native AmeriCans, Asians, blacks, hispanics, women, limited- )

st ®

-’ * »

suspect. Schﬁois with t b many ‘such programs were“

e e . 3 ) . R
investigated :\\ - :1\\ . | ' v

Summarized into one paragraphﬁ%ﬁhe 1979 vocational

1

education survey shows that the possibility of discrimination

is most evident in the continuing under¥;presentation of*

women in agricultural, technical and trade/industrial programs,'

>

ear,1d the overrepresentation in home economies, health and

. [N

office programs ‘ The.representation of minorities in occu-

—— K 1

pational programs aoproximates minority representation in all

education programs Qut the representation. of persons with !

~b

limited pﬁo?iciency in.English and handicapped persons is «

seriously.below ‘natfonal norms. Of the. three types of schools,

v '

possible  issues of noncompliance are most prevalent in area

s

b

vocational centers, the major vocational program most likely

to be discriminator;\by race, sex, English proficiency and

handicap is apprenticeship training. 5 ~NJ
. L4 ‘/ , ‘. . o B

°

_Findings in All‘Tyoes'of Vocational Schools and-Programs

- Underrepresentation of womenh is continuing in agri- .
cultural 'technical and trade/indust¥ial programs,7VT<
‘but there are indications of improvement In 1976, o
the percentage. of women in vocéational agriculture : l
was 11.3 pereent, in 1977 4t was 14.8 percent and
in l979, it was 21.2 percent. In technic#l.progrgms,
in 1976 .it was' 11.3 percent'lih 1977, 17.0 .percent,
and,in 1979, l8q7 percent. In trade and industrial @

- programs, in 1976, it was 12,7 percent; in 1977,
15.. E percent and in l979, l7 5.percent.

[y
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- Male enrollment in traditionally female
programs shows only_a _slight reverse. In 1976,,
male enrollment in home economics was 15.3
percent; in 1977, 16.1 percent and in 1979, '
18.3 percent. :In office practices programs, in
1976, it was 24.9 percent; in 1977, 24.9 percent
and in 1979, it was 26.4 percent. Male enroll-
ment in health occupations have droppéd; in 1976
and 1977, males accounted for 21.2 percent of
_enrollment; in 1979, 'that figure fell to 14.8
‘percent. .

-

- Representg}ion of blacks in vocational education
programs nationally is slightly above represent-
ation in all public education programs. “That is,
4.7 Rercent of vocational education. enrollment
is black, while the overall black enrollment is
14.4 percent. For other minorities, comparisons
show vocational education enrollments to be
slightly below overall enrollments: Native
Americans, -Q.8 percent in vocational education,

0.9 percent overall; Asians, 1.6 percent in - -
vocational education, 1.9 percent overall;
Hispanics, 5.9 percent in vocational education,

6.1 percent overall. ‘ ‘

- The highest proportion of blacks is in home eco-

nomics (22.2%). ! Lowest proportions?of blacks are
in agriculture (10.4%) and technical programs
(11.0%7). Black females are disproportionately

enrolled in home ecohomics, accounting for 21.5
percent of fepale enrollment.

- Lowest representatioﬁ of <blacks in a major vocati-
onal education program is in apprentice training
(9.2%). Technical courses in apprentice training
have lowes:t black representation (3.4%)..

3

. / . N
- Black representation on vocational education . .
* fagylties is disproportionately low (8.1%). . « . »

Highest black faculty representation is in. home

economics (12.1%); lowest is in technical programs

(2.7%). Blacks account for 6.3 percent of super-

visory staff. - -~ S ‘

- Women»accouné%fof only 8.5 percent of enrollments
in apprenticéitraining.~:Overall female enrollment

in vocationalieducation is 50.44 pefcent. . o

- Nearly 50 percent of. a1l vocational education‘bfo-,,
grams offered®in all schéols are either 100 percenj ..
male or 100 percent female. ., ’ ) , :

>
Lobe
1




AN
s

- Percentage of students of limited—English profi-
ciency in public educgtion (K-12) 'is about 2.5
e ercent.. -LEP .students in vocational éducation
;’ <</§ccount for 0.5 percent of total enrollment. ' —

.8 A

- Percentage of students with identifiable dis-

., - ability (handicap) in public dducation (K-12) is
about 10 percent.  Handicapped students in Nocag ,

, tional education account” for 2. 5 perCent of total -

° enrollment

-

Findings in Voca&donal Programs of Compnehensive High-Schools

. - Disproportionate enrollments by seXx are more pro—
‘nounced in comprehensive high schools thanein other
N types of vocational education schools. Females in

agriculture account for 17.5 percent (21.2% overall);
ih technical programs, 16.9 percent (18.7% overall);
_in .trade and industrial, 14.0 percent”{17.5% overall).
bales in health occupations have a smaller proportion:

) .8 percent in _high scheol, compared to 14.8 percent

R overall. In office practices, mhles account for
X . 21.6 percent’ ofi the enrollment compared to 26.4
’ percent overall

-
- -

. - Ocdupational pﬁeparation programs, usually offered in
. * _Junior high scHool grades,*show dominance of males in’

. ' industrial .arts (89.5%) and females ip occupational
< . home economiCs,(Bl 3%). ‘ &

PR .- v‘l LR | [ ZA
.

"Aoprentice training proggams have a 12.4 percent

@ -~
* & .

» . ' énrollment of blacks and’a 15. SZ/enrollmeNt of women
s - = a. better proportion than the overall average
- - . . £ 4 ~,
; - - raculty assignments show that females account for
v .  45.1% of the ‘total and that these are concertrated.in

health occupations (88.8%), occupational home” econo-

J mics, (93.-7%), Yonsumer and hdme ecoromics (97.18%),

- .. and office praqtices (72.3%). Females make up only

‘ 18.8 percent of vocational education supervisors. .
Blacks account ‘for, ll .13 percent of total faculty, . ‘

. but only 4.7 percent of technical” programs ‘and |9.3 - ;
percent of all supervisors - . :

¥

o 7;_,ndings in Vocational Programs in Junior and Community Colleges
- Vocational programs in these schools, have the highest T -
- proportion of women in agricul&yre (32 Sm), technical .
(18 8%) and trade/industrial (23\57) programs.

-~ Blacks represent ll 3 percent .of enrollments, 3 per-
cent less- than the 14 percent national percentage

) Ty

~

<
T
-1
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- Long term .ddult enfollhents are 44,2 peréénv&
female and '15.3 percent black. .-
¢ é I

-JApprentice training'programég?m%Jiﬁxﬁ%ﬁﬁm—biack
. and 6.6 percent female. - DO :

i o = Lo . .

1 Faculty is 63. percent male, 4.7 percent black, and
91.3 percént white. Supervisors are 73 percent
-male and 91.6 pércent white. . : . \\
- K4

-.Limited-English-proficiéncy studentsqenqoll about
one half .of one percent, which is the. national
average in vocational education prdgrahs. But handi-
. capped students account for }.3'percent of total
¥ . enrollment which is half the national average of,
: 2.6 percent. , ' ) '

\

. . -'Abprentice,trainihg programéiénroll only 6.6 percent
females and 8.0 percent hlacks, ,In all:l024 schools,’

the enrollment of LEP 5tudents in apprentice training "
was a grend total of 167, and of mandicapped students)
:a grand total of Tl. ‘

- . -

.
-~

| \\ .
' Findihgs in Vocational Programs in Area Vocational Centérs
Y
- Enrollment in area vocational centers is prédomi-
nately white male. Females account fer only 40.2 | B
—percent of enrollment, and whites account for 84.0 a
percent. Blacks make up 10.1 percent. _All minori- s
ties account for }6 percent minority enrollment in

a

; .. vocational education nafionally. i
: \ N

3 —~.-~Females dgminaté'pnroilments in distributron (69.8%), A
b v home econdmics (85.2%), and-health programs (92.8%). 3
| ~ LA ‘ Clp Tk ,
. T ‘Femaleébare underrepresented inf te€chnical programs i,
\ (19.0%) and trade and industrial'ppograms (17.3%).. e

Apprentice training enrollméngs;fér women and blacks

are below-the national average.: Blacks account for . S

7.7 percent (compared to 9.2% nationally).and women" oo

enroll 3.9 percent ‘(compared to 8.5% nationally). )
’ . . ’ : . ' . N B ; B e

L . - LEP students make up 041 perceént of enrollments

. e (compared to.0.56% nationally). ° C PR ‘

' ] o
— c . .= Handicapped student3 represent 4.9% of all enroll- .
. ] ments as compared to6'2.5% nationally. " This is the. 1.
Yoo only category that exceeds the national average.
] o ) :

.
° ! ! . . h
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There are 389 schools in which all- vocational .
programs are 100 percent male.. Of these, 372 are '
comprehensive high schools', 4 junior/community
colleges,_and 13’ %rea vocational center

>

There aré 138 vocational schools in- which all ,
vocational program& are 100 percent female. Of
these, 102 are comprehensive high schools, 32 are

.junior/commpnity colleges, and 4 area vocational
‘centers. "W’

.
]

There are 80 area vocational centers (out of a
total of 1022) -which hage apprentgce training pro- ~
grams that enrpll pnly.males (100 Y. ’

. ‘ .q,
R

3

. N
s v
NS
.
' a
>
. .
7 . {
} .
e
—~ . -
4
.
.
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4\ oiRew
e R AN
: .




r . )
' IV., Standards for Determining Discrimfnation

v

TA. Identlfying a Possible Violation and Establlshlng
' Premggngns

o

~’;> - 1. Description of the Legal Framework

" (a) Overview --'Statisticah evidenge often plays a signi-~
. ficant role in civil rights Law.gl/ The OCR Guidelines use

—

statistics for two distinct purposes. One purpose is to
r- -~

= -
identify a possible violation i.e., an area requiring closer
| V. ) ’

scrutiny by the oversight agency._ The secand purpose is to

R v

-’ ~ e

establlsh a presumptibn of dlscrlmlnatlon These two distinct

Py -z

.-, uses of statistics are descrlbed below

;“““(b) Use of statlstlcs to identify areas requlrlng further

®
. inquiry -- In draftlng the Vocational Edutation Guidelines, OCR
as faced with a dlfflcult decision -- should it use statisties

. to éstablish a presumption of dlscrlmlnatlon twhere vocational

education courses are imbalanced absent further 1nformatlon «
- “\
or should such lnformatlon be used by--OCR (and states performing
4L“H &

overslght responslbllééles) to ldentlfy “Botential problem areas

which should be subdect to addltlonal 1nvést1gatyons9 Under’ the,
: T t

first policy alternatlve, once lmbalande is found, the onus is

-on the rec1p1ent to rebut the presumptlon whereas under the.

‘: seCond pollcy, the” onus is on OCR or the state to determlne
- e — R
whether a particular pollcy is the basis for the imbalance.
. . _Zl/ - -
. See e.g., Griggs v. Duke Power Co., 401 U.S. 424 (1971);
. : . ATabama v. United States, 304 F 2d’ 583, 586 (Sth Cir. 1962), .
; : .aff'a per curridm, 3/1 U.s 37 (1962) _
L

R SR 1 o

S .
e .
ug\i;_w . . . »
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The OCR Guidelines explicitly reject the use of statis-

L4

. " . ¢ .
respect to access ,to and admission of students to vocational

22/ i .

education courses.— .o

>
Y

N Several commenters objected to the section in the

] ' -

‘;proposed guidelines-which would have established such a
general presumptlon These commenters felt that it was
unreasonable and unreallstlc to presume that segregated
courses and programs resulted from recipient practlc?s

' rather than student choice.== 23/ OCR accepted th1s cr1t1clsm —

e e

Vocatfonal education adminrstrators are i
guite correct in arguing that specific vocational
courses and prograhms are. generally elected by, net

! required of, student Consequently, segregation .

may result from paregigi, community and peer e

& . - group influences that e beyond their gontrol.
This fdct is generally recognized by Sectiprl IV,
of the Guidelines: each paragraph identifies a -
method or factor controlling student eligibility
other than student choice and attempts to provide -
protection4against the unlawful exclusion of .
“students based upon .that factor. Thus, a student' s
ineligibility based upon residence (paragreph’
IV-C) or because the facility was located too far
from his or her home (paragraph IV-B) of because
he~or she scored too low on an admissions test
L (paragraph’ IV-K) is addressed by the Guidelines.

_Proposed paragraph IV-H’ departed from this

theme. Rather than identify a specific device
“that resulted in the exclusion 6f students despite
‘their desiré to enroll, the paragraph proposed a
presumption of unlawful discrimination whenever

a facility or course was segregated. This was
- unreasonable, and the general presumption has

been deleted. : -

-
.

22/OCR Guldellnes at 17172. . —
2314, at 17171, Y
2414, at 17172, ) : ; S

tics to\establish a ganeral presumption of discrimination with




3
.

e

.
) . v
-
R . . / >
\ .
. \

In sum, where\statistics demonstrate imbalance in: ccsur'se*=

'

I3
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e’

rther to determine K

or programs,_pCR or\@tates must look fu
. -

whether-a/?sresumption of discriﬂingtion“ exists; the mere

~ finding of statistical imbalance does riot create such a

presumption

OCR ddentifies nine specific categories of

e s e

re

pOliCiES or practice
" the imbalance

if one of‘these nine

s which “may have the effect of producing

devices has the effect of producing the

o
s

a

.statistical imbalance.-

-

.

’

» - (C) Use of statistios to establish

presumptions of .

‘sdiscrimination -- Althpugh OC

k2]

R has reJected the concept of

presuming that there ‘was discrimination in every instance:in

which a course OT progra\hfis imbalanced

students.from protected class

v

—_—

in its’ enrollment of

do indicate that the agency Will use-statistics in%coming to

-

‘the initial concluSion,
s Q‘
discrimination has occurred

In these areas,

subJect to the state's ‘rebuttal,

that

L

‘then,

i Will in effect give rnse«to a presumption of discrimination.

For-example

. that a state is distribuﬁin

the OCR Guidelines use statistics to establish

A presumption of discrimination 1is estatlished <:

Fi

.

es, in other areas the.Guidelines

StatlSthS

4

g VEA or state vocational education

funds in a discriminatory fashion

?/‘

SpeCifiCally, the OCR

. Guidelines explain that in each state 1

£ is likely that -some

- local reCipients enroll

"greater proportions"

of .mimority

students in vocatren&l—edﬁeaeton—%han—the state-Wide proportion

-




"A funding formula ot other mebhod of allocation
* that results in such local recipients receiving °~ ¢
- per pupil allocations of fedéral or state 'vpcr.
cational education ‘funds lower than -the state-
wide average per pupil allocatlon'w1;l be
Eresumed unlawfully discrimipatory.’ 25/ .

»

_ The rationale for this standard is set out in the .
- = ~ﬂeémmen%s—aﬁd—ﬁe%ponses#:see%ibn‘6f?ﬁHe'Feaeral Register. P

-~

Section™ 106(a)(5)(B)(11) of the Vocational v~
- Educatlon Act prohlblts tnhe adoption: of a N -
formula seeking equal per pupll allocations
of funds.” Rather, it requires ‘priority b
funding for subrecipients serving the ‘greatest
concentrations of low-income Jfamilies, for
subrecipients least able to pay, amd for suh-
. nécipients serving the greaukm concentrations
. of students whose educatién ‘imposes hagher/than
' . average costs (e.g., handicapped students,
students from low-income fanllles, and students,
oo . from families in which -English is not the
. dominant language) These statutory priorities.,
g should result in greater expasnditures .for com- ,i
, = munities-with- concentrations of minority 'group -
. ' persons. For this reason the gauge of unlawful ¢
. dlscrlmlnatlon contained in the Guidelines--a
TNy flndlng of lower allocations .for conqgnltles
contalnlng coficentrations of minority persons--
. will generally 1nd1cateaa high probability of
- noncompllance. -
In addition to an analysis of allocations
state-wide, OCR may examine individualdistricts.
with substantial numbers of mlndrth”stu ents
to determine if such districts_ recelve lower peﬂ~

pupll allocatlons than the state-wide’ average. 6/
4

!

s

=3

4

25/ OCR Guidelines at 17165. ; 63
26/ Comment 19, 44 F.R. 17170




’i/{ Under Adm1ssions Criteria (p. 1716%) ‘ :
: 5 .

- Option (p -17166) Yk

. . i . .
- LR ? o ,‘Ts N ~—
A »

S , Additional examples whene the QCRvGuidelines use statis-

)‘ - —
k tics to establish preSumntions are desCribed below :

.,
— - , : °
L~ . ,

‘ . Eligibility for. Admissfon td Secondary Vocational
Education Centers Based on Numerical Limits on . ) .
Sending Schools (p 17166) . ! e

[ . - M -] .

] Recipient may ‘not use A system of admissions that .-
. : limits admission tc ‘a Pixed numbersof:students : e
. for each sending ool if such a System: dlspro—

portionategy excl ; students from the center

T -

» .

.o (\’gligibility!for Admissions to*Vocational“Education S
enters, Branches or Annex%E Based Upor- Sbudent o

—3# Can, A
A vot ed.‘eenter, branch’, or annems pen to all’ | ‘
students in a service area and predgminantly . - }

enrolling megbers of)a protected-class (other than

. handicapped Students) widl be’presumed, unlawfully

segregateﬁ if (1) it was™&sfeblished for the

protected cTass or (2)° s% nde its construction has

been attended: primarilz y members of the protectéd ' =
. class or (3) most of its program offerings have

raditjonally been selected predOminantly by ,
members of the protected class. . .

]

Elicibility Based on Evaluation of Each Applicant

. Recipients may hot judge candidates *for admission

- to voc ed programs on the basis. f criteria that )

have the ‘effect of disproportionately ‘excluding . ‘.

persons in a protected class. However, if a '

recipient can demonstrate that such criteria have

been validated as essential to participation in

a given program and that alternative equally valid

ecriteria which'do not have a disproportionate

. - adverse' effect are unavailable, the criteria will

' . be judged nondiscriminatory ., (Bxamples of
criteria which must be validated are set out at
. 17166 and p. 27172 (Grade Point Average)).

(p. 17167)

If ajvocational program dispropgrtionately enrolls .
members of '‘a protegcted class recipients must take :
steps to enddre that the disproportion, does not
_result from unlawful discriminatien in counseling
activities.

'Counselin




. 2. AnaLysis of the«Lega* Framework

-

. Based on the above description, it is apparent that

presumptions of discrimination are established where statis-

fe A

. tics demonstrate "disproportionate adverse efféct" "disoro:“

portionate exclusion” "predominant enrollment" and attendance

N e

"Qrimarilx by members of the protected class. The questlon

remains, what do these terms mean? The OCR Guidellnes do not

N ©

When we asked the persons

cIarif*‘these key «terms.
W—wrespens;ble-ior_admini§terihé‘theJOCR"Guide}ineeiwithin the

. —~ . ) .
states included/;n our study whaf‘these wonrds meant, we heard

'significantly different answers.. One person responded, thet he ’

<
4

.+ - thought that his state shouldjuse the "rﬁle-of-thumbf set out in a

27/

in 19(5 The Ti:ie~IX Manual

[9 2
[

+3

i

e IX Manual developed

3

-
establishes enrollment of' 80 percent or more students of one

2

establishing a from .

| - .
res an exglanation

I

act which reqgui

szX a

Y4

the schocl district. Another person explained that she
didh't have the faintest idea what it meant.

v,
“ ° v [ ) i

Although the

3

‘resgonses varied from person 'to person, when asked whether

the-stace a’ adopted a defini ive

"rule-of;thumb”, all persons
v - ’ e Co

’

responded in the€ negative.
¢
R \' : ¢ .
B \ «
- ; : _ -

- = - a 4& ) K R

27y Titllc:; IX Policy Manual (DHEW/OCR, September!1975) . . =
s at . N . * N N v

.

PRSESE LA. u - - - somn
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As explalned sugra OCR has not adopted off1c1a1

"rules-of-thumb" for determlnlng the ex1stence of for

. - c‘ . . °
example, "dlSproportionate adverse 1mpacﬁ% However, OCR's

. 1979’and'1980 Draﬁm Investigative Manual for determining

————————;«presumptlons df discrimination in vocat10na1 education. . -—

contains objective "rules-of-thumb". The 1980 Manual
explalns.‘ o ~\¢_3: . - ”“!
’ Substantial disproportions in the number of
— -assignments related to training, hours worked, S
- or arount of pay indicates possible discriminaticn
in student placement programs, either within the
practices of the recipient or the employer. -,
Substantial disproportions based on .race/national
. origin, sex,"and handicap give rise to a
p”esu“ytion'thau the recipient has not taken- ~
steps to ensure-that students placed in coopera- v
tive education, work study, or job placement
. programs do not receive unequal treatment on .
.« these bases. " - )
For each of the three area categories above; - i
compare minority, femzle, and handicapred pér-
centages with the total group percentzge. As a
rule-of-thumb the protected group percentage should
not be above 70 or below 30. However, the defi- ,
nition of what is "substantial" must be determined
on a case-by-case basis.

- » -~

- st > A paper prepared by OCR in 197H erititled, "A Guide Tec

Compliance and anorcemenu in Area Vocational Educatlon
T, Schools" uses two separate-objective ' rules-of;;humbf‘ n - . ;
First, the paper explains that if the deviation-between
. " enrollment qf minorities™ in the district and enrollment

in a school "is more than 10 0 _percent there may be a p;oblem in N
29/ '

‘admiss*ons poTicies that could be a violation of #ﬁkle vi.",

[

j = : : -
. 28/ 1980 Draft Manual at -58,
29/ 1974 Guide at 29.




‘ N ’ \‘4

\ N N - hd

. Second, any area vocational education school witH_"ﬁewer .
~1§ than 20 percemt of one sex should be flagged for'eventdal ,
- .
. indniry.l.."gg/ , B ) .

Other Federal agencies_responsible,for ihplementing

employment discrimirfation laws have developed an 80 percent
Uy . * ‘& e

"rule:oﬁ:thumbaﬂélf ‘ .7

-

e In 'sum, the standards currently set But in the OCR _d//

L Guidelines ( g. disproportionate adverse 1mpact) are not

kg Ny T -

suffigiently c;ear to‘ensure~uniformity of intekpretatien L
A ’ -

as to whether a particular statistical imbalance creates

34

a presumption of discrimination. “®Further, a particular

. obJectivéé"rule of- thumb" with respect to one 1ssue Ke.g.

funds distribution) may be totally inappropriate for another
t

issue (e.g., admissions criteria). We recommend that the ‘\

N .t 3 . . ., -
guidelines state more clearly that the ultimate meaning of. <

'
-

3

such, terms as 'disaproportionate adverse impact':can only be -

-

developed through.individual application to particular
. factudl settings. Wéjaiso recommend that OCR "bite the .

bullet" and establish objective "rﬁles-of-thumb" to be used

, . . 5 - .

. v, . . '
as general. guides for purposes of establishing presumptions

of discrimination Wb&%? rely on statistics. .
~In addition to the need for clarifying %be circumstanc:s
lunder which statistics establisn a presumption of dis:fimina- )
{Zionu Congress should ensure that Whatkver changes are made f

- - LI
-~ .

N
. . v e ¥

30/14. at 44.

ea»g:g:f—GFGG#Ees%&ngwandeeLec&ionM0rder_Guidelines___i___________
Memorandum No. 8 (July 24, 1974), §3 and §4-D of the
"Uniform Guidelines on Employee Selection Procedures"
43 F.R. 38297-98 (August 25, 1978)
o PR




\ M ‘ . . —_
to‘ the VEA in general and data requirements in particular,’ .

“ the present obligation t& collect data necessary to ascertain .

.compltance with Title Vi, Title IX, apH‘Section 504 shbuldihot
. for the inclusion of specific .

be diminished. The rationale

a

SRR provisions requiripg the collection of such data is exp&aiz&ﬂ(
in the House Report accompanying the 1976 Amendments:ég/
hd - * - a ~ ]
. The Committee has required that information on
vocational students must be reported in the new
. natiornal vocational education r€porting and "
- . ‘acecounting system on the basis of their sex and .’ ° A
%, ' race. The Committee's recent hearings on sex
~ discrimination and sex stereotyping_in vocational
_education pointed out the clear need for such:
information. ese hearings also brought to our L.
attention.the fact that the Administration dis-
] A continued the collection of such data a short | .*Fﬁ
o : while before the hearings. As a result of those f\q
) nearings the Administration has reinstituted the k'
_tollection of such data, but wé feel compelled
to require its collection in our ‘proposed amend-
ments because we . dc not want another administra-
tive decision to terminate its collection. ’

«

L]

or. ) , -

B. Rebutting the Presumption > o

- -1, Description of thé Légal Framewo?fk

‘ .
Under the OCR Guidélines, once the statistics égtabiiéh> |
. a presumption,gf discri%inatéon,‘a recipi%nt is grovideé the
| .E' qpp@rtunitymto ggggg thé prasumg;ion.‘ Four examplés oq . ) L

| l cceptsblg ;eb’;téls-ar: contained in the comm;n% and |
résponsé“sect}oé‘to éhe OCR Guidelines. éé/ p v .

-1

# . . . e R . . ] .,', . . , ‘ .
" e 94100 - I

Rep. No. 94-1085 at 45. e .- ‘E_ - .
71719, o .

ee comment: 19 (44 F.R. 17170), comment 32 (44 FR:

4

» ‘—"\H.
S

] ™ = emtaama——
v

comment 35 (Id.), and comment 39 (44 F.R> 17172).

B |
o . . S

1
- (4
- -
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2. Anaiysis.of the Legal Framework | ‘ . ¢

@ ]

The state persormel interviewed were unbertain as to

what fac‘s wou1d constitute an acceptable “ebuttal /One state-

-

\D ~ person explained, twe'! 11 figure it out when we face it."

!

|

—

”

- given the same set of facts. ‘ .

Other than thd four examples accompanying the OCR GuideIines,
OCR has provided no further clarification. ‘ ‘ :

" The question of what cons+itutes an acceptab“e rebu"taj

s

is the essence of the entire Guidelines Absent clear

E

direction from OCR, a state not interested in‘sec:ring com~

°
-

Bl ance could accept any iustification as an acceptable

-

'rebuttal, thereby thwarting the objective of the Gu1de11nes

.

. In contrast, a secfnd state could refuse to accept any Jjusti-

> o

tion, however legitimate. Finarly, two different reviewers

4
}

i ¢)
fv

irn the s&me state could adort inconsistent interpretations
) * L . ",} e ,
-‘ '} ‘ .‘
We recommend that OCR disseminate to state agencies and
3 : _ !

C .
other°recipients guidance regarding what it will consider

aLceptable rebuttals This guidance should be based on

’
A

. 1nd1V1dua1 dec181ons and enforcement actions. For examplé '

R )
1f OCR draws a presumption of dlscriminatlon because a pen- and-

pencil test disproportloﬁately excludes mlnority students from.

° 3

admission to a vocational prograin.in’ an area voc-tech schoolj .

serv1ng several distrlcts at least one of which has a

-

signifliant mlnorlty population then in accordance with the

Vv e * ¢

J &
. substantlve content of. the guidelines it would be an AR

acdeptable rebuttal if the school presented ‘the results of a .
. 993r—va%&éatton—stﬂdy—which—demonstratedrthat*thE'test**‘
PR e : I ASS Y YN -~ L i

Ry “4 ’ ) - :_ ’ .' .‘ ’ "69 1

' . ®
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V. The Federal Role in- Securijng Compliance With the Civil

o
-
¢
’
- .
.
-
——
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, .
e n

eaccurately measured characterlstlcs ‘which students had to CoL

hams in order: to get ﬁhrough - part1c1pate in, not get an "A" -

| iri*-- the program. ' - -

.
- I
&

+

R*ghus Statufes and OCR Gd*delinceq

4 )

Y

This section foguses oy Eederal‘administrative respensi-
A S ' * . -

- . SO
bilities for securing complianfe with and enforcement of

Federal civil rights requirements that app1§ to recipients of

Federal financial assistance operatlng vocational education

programs. The following sectlons dlscuss the respon51b111t1es
« of the Office for Civil Rights in ED, the standards for secur,

e

1ngmcomp11ance and enforcement, and OCR s methods for securlng

. - e
A. The Offlce for Ciwvil Rights

[

cemeilance W1th and, enforcement of c1v11 rlggts requlrements.

]

-

-

The Office for Civil .Rights was estainshedrtn~i965—to—%nsure_—

- e
that recipients of.@ederal assistance from HEW complied with )

Title VI of the Civil Rights Act of 1964, which prohibits dis-.

cr1m1natlon by recipients of Federal as51stance on the basis of
[ .
race, color or national’ or1g1n._ OCR was subsequently given

similar enforcement resoon51b111t1es for Title IX of the

.Educatlon Amendments of 1972, whicgh prohlblts dlscrlmlnatlon 1n

[N

4




N

L

. . . ' ,
. as amended, which prohibits diigriﬁination on the basis of

R
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« education programs on the basis of sex by recipients of Federal
! . ' .

]

v

assistanee and for Section 504 of?the Rehabilitation,Aet of 1973,

Randicap by recipients of Federal,assistance; '

The Department of Education Organization Act (DEOA) =~ ° 2

1 4 . ! 2

- \ . hl . .3_1.&_/ M s
establishes an Office for Civil Rights to be administered

35/ . .

by an A551stant Secretary,for ClVll nghts and requires

that the Secretary of Educatlon delegate to the Assistant

( f‘
Seeretary for Civil nghts the functlons admlnlstered by OCR
36/
in HEW. o ‘ :

&

B. StaggardSvforHColeiance'and'Enforéémeﬁt”'
o e

In developing standards to ensure compliance with and en-
P 7 A

'forcement of appllcable civil rights requlrementa in vocatlonal‘
educat’on, OCR has relied prlmarlly upon Title VI, Title IX,
*o\ SOH an thelr 1r*1emcnv1n5 regu;atlons 21/ As explaired

0

bove, rn order to exnlal how' tbese eivil rights laws and"

. (/,.

m

— = W) .

regulations annly to v0uatioﬁ§1 education programs, OCR has
1ssuea 1ts "Guidelines for Ellminating Discrimination and Denial_

bf Se”v‘ccs on the Basis oP Race, Color, Nationzl Origin,. Sex,
L4 -

o | - - -

3%/ } ..
7 = sec. 203(d) of the' DEOA * (20 U.S.C. 3413(a)) o

35/ - '

— Id.: Sec. 202(b)(17(F) of the DEOA (20 U.S.C. 34r2(bH&)(F})

36/ g -

— set. 2o§1a) and 301(a) (3)] of the DEOA (20 U.S.C. 3413(a) and

344r(a) (3)), _ - . )
37/ ‘

3 See ‘45 C F.R. Part 80 for the Title VI regulatlons, 45 C.F.R.
Part<86 for the Title IX regulations; and 45 C.F.R. Part 84
_for the Section 504.regulations. ) .

[

-

71 e
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‘gnd Handicap%"lé/ Thé Guidelines "derive from.and gupple-

’ PN
4

ment and must be read in conjunction with civil rights laws

o a§§ dégértment regulations.".ﬁg[ S
o N : ’ < -

13 -

C. .OCR Methods for Securihg Compliance and Enforcement
.y, e " A - \

¢ . N ~

OCR has the primary responsibility for %ecuringmpompliance

with and enforcement of civil rightsgrequirementﬁ/;p vocational
‘ * M :1"‘ ) { . . '

. 40 , - -, ‘ .
" education programs:-‘/ In addition to the Guidelénes,"OCR uses

/ * ) . . . "\‘ “*“
. several methods to secure compliance with and enforgement of (
(P~ T ve, To® - Yo
: < ' |
f“!&vii rights requirements. These include (1) #prbval»of
o A . ~ .

state agency "methods of administration;” (2) ‘compliance reviews;

S J}&,mopitoring; (4)\ complaint investigation;  (5) analysis of

P
A )
-

ééﬁ:gllmént and related data; and (6) proceé’&ngs to terminate or

v

withhold funding. Each is described briefl} below:

1. Approval of -State Agency Methods of Administration ..

Lo
-

-

The Guidglines require that the state agency respohsible i ’
1 . i .

for¥ the administration of vosational edycation submit to ED

e . e . A\ / <

5
-

= L]
¢ ) ° ' o ’
' = '“979%//’ o )
' ——/44 F.R. 17162 (March 21, 1 . B
39/ . - .
44 F.R. 17163. Section III of the Guidelines, whichi prohihits~
discrimination in the allocation of vocational education funds,
derives in part from and must be read together with the VEA and:
_ its regulations. Id. The Vocational Education Guidelines are
discussed supra at page 9. . | '
40 . - o -
'"/BOAE must monitor compliance with the VEA and state agencles,

- * _ must monitor subrecipients for :civil rights compliance. How=

R ever, these functions are not intended to relieve OCR of -its
. primary responsibility, As the preface to the Guidelineg_.

- . indicates, "BOAE and state agencies will engage in activities

- - supplemeﬁta&y‘to thoBe of [OCR]" and "OCR will lead, assist

' o and monitpf'apﬁE'and state agencies in their ¢ivil rights- -

o - . activities." =44 F.R.!17r63-17164. - o o

” L 72 : =

[EONVISY g .’ .
» .

L
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"the methods of administration. and related procedureé" it will

use to carry out its civil rights obligations under the

\ Guidelines. The Methods of AdministrationgéMOA) were to have
been subm tted to BOAE (now OVAE)- befére harch 21 19&0;51/

T,
OVAE mugf ~review, comment, and- recommend approval or

di;approval of ‘each state agency s MOA before. qu arding it

tc OCR for a final determination of acceptability“&g/ The

OCR NOA hemorandu“ rndicates that, in conjunction with ’

review oi tne MOA, OVAE and%OCR wi 11 examine the descript“ve '

wateria1 in' the state's gene“a1 apolication, five -year state
43/
- plan, annual program plan a2nd annual accountability report.”

Final approval of a state agency's MOA rests with ocR. 44/

' ) ‘ 3 .‘ ' ) - L
2, _Compliance Reviews

- ' Ae a.fesult of court orders in the case in which HEW was

.succeesfullf sued for failing td§enforce civil rlghts laws, OCR -
. - ‘..

must enforce civil rights requirements‘in'vocational education

.él/OCR Memorandum, "Procedures for Preparing the Metnods og
Y Administration Described-in the Vocational Education Guide-
Tines" (July 1979) at 1. Y .
. . \ ) N . R \ < . } ‘ . .
3'.%1.“ .' P . . . N N

-~

-
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+

programs through»compiiance reViewsééj which. are conducted
by OCR investzgators 46/" OCR's Proposed Annual, Operating

Plan for FY 1982 indicates that it plans to assign 14 percent
of its investigator time on .new compliance reviews, requiring

a total of fifty-three investigative years. Four of those

1nvest1gat1vef<ears will be for "Vocational Education: Atcess,

 Admissions, andeob Placement." '

.

'“47/46 F.R. 47810 (Sept<’30, 1981)

—_

3 &Monl torlng
The FY 1982 Proposed Annual Operating Plan indic4tes that

OCR regional staff plan to spend 33 investigatiVe years (out

© 90f 371) on monitoring activities including monitoring: (1)

. the desegregation plans- of state systems of higher education,

tion agenCies, (3) agreements “entered into as a result of

preVious complalnt 1nvestigatlons and (4) compliance

—

rev1ews under authorities "47/‘§Ihis 33-person years,of

¢

investigator time represents less than 10 percent of the’

investlgative staff time.— 48/ . * The plan does not indicate’ hoy
»

*many ofrthe 33-person years will be<§?§nt monitoring MOAs.

‘v

p— Al

% M ' ,
45’44 F.R. 17162 (March 21, 1979)" e

46/See OCR's Draf "Investi ative Manual * for Defermining
. Disc¥imingtion ?and Denial of Services on the Basis of Race,
Color, Na2\Qg Origin, Sex and'Handicap in Vocational
Educatlon Programs” (1979) 5. . Bt

-§/Id . g . e e, ' !’\
- e -4 - ol
BTN ™~ / ’ s vy, g £ . v




6. Complaint Inves tlgatlon
The FYy 1982 Proposed Annual Operatlng Plan indicates that

OCR projects that 1t will receive 3,592 complalnts in FY 1982
+ and carry over a pending caseload of "1 800,comp1aints The Plan .
projects that 3,592 complaints will be closed during 1982.é2/ .
. Based on these projections, OCR has alloceted 285 regional:investi-

gative years (75% of the regional investigative time) Ebncomplaint.

investigation.ég/ - phe Plan does not contain an estimaté of how

.

many Of the projected complaints are expected to be vocational

education related. N : -

[‘ a

4 e e —
L . e
¢ - e, N

5. Analysis of Enrollment and Related Data ' . .
- L

e

. !
The cdurt order in the suit against HEW directed the
- : i

Department to enforce civil rights requirements in vocational

. . ' . . - _’_’/
. education by ;conducting-a survey—of—enrollments and.related
—_— 1 s } .
51

data.=— Résﬁlts from thié survey can be used both to identify ‘ ¢

-~

areas where problems of comg}lance with civil rlghts requlrements

, I's

may be present and to suggest possible candidates ﬁor future

+

compliance reviews. ~ _ Lo

-~
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. Proceedings to Tébmpnatezor Withhold Funding o

- If OCR finds that'particul r proV1sions of'the GuLdeiines
- sz/
‘have been violated, then it will require remedial action.\s ~

If the n0ncomp11ance cannot be cqrzected by 1nforma1 means,

: c0mp11ance may be effected by the suspension or termination of -

or refusal to’ grant or to continue federa% financial assistance

‘v~

or by any other means authorized by ‘law.”  Before termlnation

4 ’

or suspension occugs, several procedural requirements must be
-54/°° . ) .

satisfied. .

kY

¢ - Q

D. Relationship Betweén.QOCR and OVAc

In July, 1080 the Asﬁjstanu Secretayy for Civil Rights

and Adult and Vocational Education 51gned a memorandun 6f under-

4 J’

standing (“OU) in order to implement the OCR Guidelines The

v
L4

MOU sets out the res“onSib*l*ties anc expectations of hd&h
th res“ect to such issues as: (1) procedures fDr
. reyiewing meyhods,oi administration developed*by tﬁe\States; (2).

training of OCR and OVAE staf f,,(3) "oCR compliance reviews, (u)

1 I3

M:RC/QU, (Sh.data coordination, (6) complaint investigation and

$

.0

enfaorcement; and. (7) annaal repqrts from state-+agencies.

0 ' o oA , .. (/’ h
. 'A ., L ) B~ . e , .
2/0 et "}‘ , &/‘ .43 “ . £
44 F. 'R. 17165- -17168. ' See, e.q., Section III F. (alteration
of fund distribution,to prov1de equal opportunity), Section 1IV.
(remedies for violation &f 81te'§edection ahd geographic
serVice area requirements); Section IV. G. (remedies for vio-
lation of eligibility»based-on numerical limits require snts),
Section IV. I. (remedi®s for. faciiity segregation under 'student
" option pPlans); ‘and Section Iv. M. -(remediial action “on behalf
3/of persons with 11m1ted~English langﬁage skills) ;
~ LTS X . N
. 45 CoFoRo Part. 80 and 810’ . ' s
47 . , N . <

[y
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I. State Role In Securing Compliance Withtthe OCR Guidelines

A. Description of the Legal Framework
]

The OCR Guidelines provide that the state agencies responsi-

ple for the admihistration of vocational education programs must

adopt a compliance program to\prevent, identify, and remedy dis-

crimination by its subredipient 33/ The compliance program

4

~Collecting d analyzing civil rights
‘ velated data Qompiled by subreciplents;
- (2) Conducting periodic compliance reviews
of selected subrecipients;

(3) Providing technical aSSLStance upon requeSt
to sunrec1p1ents, and

(4f PerlodlcalLy reporting ,its acé{ééties and

flndlngs to DCR. 28/

Y ' - k ) ’
__State agencies are not reguired to terminate or defer assistance
- - ‘ ) 57/
°to any subrecipient; nor are they required to ‘conduct hearlngs.
«w“ v #

By llarch 21, 198‘, each sttte agency rnc;pient pv--ornlng

»
-

o"er51gh, -,spons’bﬂlltles was reculred to have submitted to

»

iethods of adrinlstr “ion it will follow in carrying out

-

s compiiancéﬁreSpoqsibilities. In July, 1979, OCR issued &

mnemorandun to state agencyqrecipients which desc¢ribed in greéter

D

detail the criteria it - would use in reviewing methods of ad-
g .. . . . T
- ministration plans submitted by the state agencies. In - .

“addition, states are requifga to submit an annual compliancé

reporgt

[

5%/ 44 F.RS 17165 (March 21, .1979).

.

.-I.-d-.
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’ Set out below is a more detailed description of the
prescribed contents of the MOA. 38/ ‘ . . '
1.1 Describe.the_protess by which the'MOA was developed.
8 . 7 o
1.1.1 Name the’ agency/agendﬁes that was/uere involved in the MOA
- . . development.  Include the followingi,
' a. The agency principally respon51b1e for development .
) o ’ or lead agency. © b
. 7 ] ) s
b. Other agencies, if any, participating in the develop-
ment. ) .
c. Advisory groups, if aqy, part1c1pat1ng in the develop-
ment.
1.1.2 Describe the roles and respon51bL11t1es (extent of 1n»olve-
ment) of all agencies involved in the development proce§§
/ . K
: , ./
3.2 Descrlbe_1he:pxgeess_hgruh1;hgxhe_WOA was . reylewed * ?
1.2.1  Name the officials, by title, who were 1nvolved in the . 7/
AN review of the MOA. . )
. . y . L]
1.2.2 Describe briefly the review process. . Y

e
v

1.3 Describe the process by which the MOA was approved.

1.3.1 Name the Jfficials, by title, ho were involved in the )
approval of the MOA. ' . .l o

1.3.2 Des;rite briefly the approval process. ‘ .

+ ! .
; o .

. v N
-~ . X

58/ The description that follows is quoted from a
technical assistance document entitled, "Project MOA - .
Development of Methods of Administration for the __ -
Implementatiion of OCR Guidelihes" preparéd by CRC
Education and Human Development, Inc. (June 30, 1980).

IS N v




7-45 .

2

1

bART TWé: . ORGANIZATION TO MEET CIVIL RIGHTS RESPONSIBILITIES

» - K

2.1 Describe the organization and administrative structure of the state

, ggency's civil rights compliance program. .
. . ., . ] R )
2.1.1 Name the administrative entity that will direct the
- activities of the civil r1ghts compllance program. \ . ‘
- i
. 2.1.2  Designate the off1C1a1 p051t10n of the person d1rect1rg .
. the activities oﬁ‘the civil rights compliance progran. AN
2,103 Describe the lane of authority from the director of the o
program to the, d1rector of the state agency. i . *
2.1.4 Describe the admiﬁiétrative structure developed to: ' 7
. » . ' \
: -
. a. Review state p011c1es and procedures and state- /
, ) operated p;ograms ,
“b. Admlnlstér the civil rights complmance program ..~
relatlve to subrec1p1ents -
h c. Provide technical assistance. : * - i
T ‘ - .
2.2 ‘Name the personnel assigned to implement the ciyil rights compliance
. progran. : \ .. . -
2.2.1 Give thé name, title, office, address, and telephone number
.. . - of eich person agsigned to carry out the civil rights com-
pliance proéram . - .
} . » 7/ .o
\‘ i i N ° - 3 -
- e _-' . -
. " h - A3 - .
2 » \ — ey ——
» - a
- LA -
s ' )
PP . P o A
. ' L4 -
. - ’ ' N L
'- * . . » N s
¢ ] N ) ’ K] -~ .
Lt ® i \ 4
p . . ) . / . Py
s, ) |
N (79 ° |
O ‘ - . s a
ERIC - - N .
s . . »e - - A .
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fm e - - ~PART THREE: REVIEW-OF.STATE.POLICIES AND-PROGRAMS
r.3.1 -Reviey of State Policiea and Procedures ; , ' . A
7~ 172 7 v e )
3.1.1 List the policies apd proCedures to be reyiewed in.each of
! the following areas: . ° C - .
e oy (;’ ) 5 .
’ a. P011c1es and/p;ocgdures adopted by the state agency
“ ‘that .involve theé operatlon of subrec1p1ents' N
) programs. * -~ v .
T - . . , ) )
- i (1) The establishment of criteria or formulas for dis-
. ‘ tributiod of federal or state funds to vocational
B educatid7 programs in the state.
- (2) The establishment of requirements for admission to
i X T or for thg adﬂlnlsﬁ;atlon of vocatlogpl education
: ¢ - : ) programs. - el
0 (3) The approval of action by local entﬂsles providing .
’ vocational education. ’ e
) “D. Poli%ies and procedures that involve the internal
Q\ . operations of the state agency. ‘ *%%
. ) 3.1.2Ci_ Describe the methods to be used in carrying out the review.
a. The veview of state policies and precedufes must be
_ based on relevant provisjons-of the Guidelines.
’ b. The methods must provide for meeting the state's
. ~ continuing obligation to review new or altered .
.. policies and procedures, as well as current .ones.
3.1.3 Identify the office resﬁsnsibre for tHe review.
! et
i 3.1.4 Prov1de a schedule for the review. o o I o
. The 1n1t1&1 review must be. completed by Julv 1, 1980. .
. . The results must ‘be submitted in the annual report, N
. ’ which is due July 1, [980. , o
)’9 . . L] ' A 2
3.2 Review of State Programs . ‘ ‘
’ 3:2.1 Provide a 1isf of programs to be reviewed.
3.2.2  Describe the methods to be used .in carrying out the review.
3¥2.3 °  Provide a schedule for *the review. .
. ' N - s




‘W A ! . .
/-, .
} ¢ ' ‘ 7j47 ) ~—
. PART FOURT —ENSURING COMPLTANCE BY SUBRECIPIENTS — 7
r\7< N . .
) 4.1° Agency-level Reviews ( A L L
— - = ~ ‘ - -
. - / 4.1.1 Describe the methods to be used 1n selecting subrec1p1ents .
o for agency-level review. % , - .

| . « The method chosen must result in an agency- -level review
. of at least 20 percent of all“subrec1p1ents per vear.
\ . It must also be designed to Teach, at the earliest
’ possible date, those subrecipients most 11ke1} to have-
. - compliance problems. . : \
4.1.2 Describe the procedures to be followed-in notifying sub- 'x
recipients of a pending agency:level Teview.

Each subrecipient must receive notification at least

30 days prior-to the start of the review. The

notification should include ‘information on how the

agency-level review will be conducted, should ask \\
- for the recipient's cooperation, and should request

addi%ional information where necessary.

4/1.3 Specify the data and documen.s j.e., the source materials,

. to be rev1ewed

-~ v o

~ VEDS must be listed as one source that will be used
in the agency-level review.

M &
. 4.1.4 Describe the methods to be used in analyzing the data,
including the kinds 'of information to be drawn from the
sourice materials as indicators'of possible non-compliance. y

T

1

4.1.5 Provide a' schedule for each step of the review. »
\ . l . g g j * ) ,
e e S I o ' - ’ . )
4.2 On -site Rey1ews .t -~

, 4.2.1 ° Describe, the methods to be used in selecting subrec1p1ents

T for the on-site raview. e

hY 3 . >
) ‘ At a minimur, 25 percent of those subrecipients reviewed

¥ VA . at-the agency level must also be reviewed—at the-om=——— —~ —~——
‘% site level every year.

9 A

All subrecipients found to have.possible cempliance
prebléms ‘as.a result of the agency-level review must
. be| scheduled for!on-site Treviews., If the number of
subrec1p1ents thué selectead does not equal 25 petcent
e of those reviewed at the agency level, the balance
must be made up of randomly selected subrec1g;ents
> from the poel of those reviewed at the ageqcy level -
« in that year.
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; \\ 4.2%2 . Descr;be the procedures to be fol owed in. notlfylng sub-
> ﬁrec“pTEntS*bf T o :
~ N R
5 ) oo 3{' \The results of the agency-level.review, ¥
-t ¥ ) " s oa T - * ' *
. Lo '~ ~b.- A pending on-Site review fot subrecipients who h

- ~begh so”selected.

\

fents selected for o

-z Subrec1p
f the
K rewlew. © . . S, ) . 'S
L .
Desc be the general areaé&of inquiry to be pursued in
* condu @ng the on site reviews.
. .#i 1 v -
@n -sites reviews must prov1de for: (1) 8 determln%31on
wﬁethéghthe ‘possible problems idenfified during the
) agency-jlevel reyiew are the resul® of unlawful dis- -’
"’ . cr1m1natlon’ (2) a verification that the findingé of
compliance made during the agency- level review are
. ac;urat ) a (3} a reyiew of additional areas that
. were’ not’ ex‘é 1.1e_<j durmg the. agency-leve% reviet.’

4.2:4 bescrlbe the‘me be nsed in analyglﬂg the data from
- an on- 51te rev1e v

s 1

. LY
A J.‘ -

. ’ - T L
< Y
4.2.5 o Descr1be the procedur to be fodlo‘ﬁg in notifying sub-
' " recipients’ of a completed revleh - : b . -
FI ’; . o‘\u&,
At the conclu;:or of the onXsite rev:,eu, each Su‘ﬂ-
< recipient rev1ewed must be notified.either:
4 o \ ) « = N N / .
’ . T B (1) that no v1olat10ns have been found (wigh a re-
p/ . o minder of the subrecipient's continuing civil?
' . tights obllga§¢‘ ns and a statement to the effect
¥ L . that OCR may stjll wish to review the subreci-
' - . ] p;ﬁnt%, or S e
' . ; ’ * ¢2) that violations have Been found and the sub-
. ' . recipient will be givén an opportunity to diss
: cuss the violations ,with the state agéncy and.
\ to submit a plan to remedy the v1olat10ns Vol

- / untarlly v v, ) “
« v : ‘ A copy of the notification must be ;ubmlited to the
.. . N appropriate régjonal OCR off&;e
.o % . s T
4.2.6 Provide a schedule for eacH s;ep @f’the review. ¢ -
'W" . - - ‘ .§ . . o
A 4.3 Voluntary Compliance Plans Sor Subre&;pleﬂis ' ) .
r-\% - 5 %
e 4.3.1 Describe the procedures th state* agengy w111‘follow in- .
C o helping 4\5ubrec1g1ant to_come 1nto compliance. The .
j L. descrzpé%on must add%ess ) S
- ‘ N 5, . ) 82 ) ":
’ ” st M ’ . ) ‘4 N . -
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< ‘ 7749 . \,‘ ‘ ¢ -, , ) “ e
P ¥ {ch ‘an opportunity will be pro-, « 7 -
" L . S R brec1p1ent toNdiscuss the vio- ‘

. A S ~_ lations with tl_me state agency. ‘ _

.'é?t.‘-"\.\‘ S . b d .\ ’ st &
b7 P b."  The name of the state agency official®who kill ~ ', .
¥ ) . -< . Qart1c1pate 1n- these dlscussmns e

- - . . ‘
RY . ." - ' ! .
D .o & . The degree of formallty of these dlscussmns p
p ' T ’
‘. “ L]

-~ * e .- d. '~ The timing a.nd,l‘écation6 of the negotiation‘s.' v “

o, P . ‘o . . " . . b

~ L2 ; ot . \4 K i ) £l . . _ R —

. e. The mgans by which® th# state dgency will monitor g
10 . corfpliance in "the future to ensure that viola- - - ~
ey .o < tlons do *hot re¢ur ¥ ‘ .
* * . ’\ ! Al e ’
. N [ l ;
4.3,2 Outlme‘ the’ components of -the con'pllance plan.. o -,
° % ‘ PN 4 \ i / -
: 4.3.3 ° Provide a time frame for subrecipients to submit compllance A .
’ plans . ) .

' P . - » . ‘ . - . . 1 . o F ) . .

A, : N The compliance plan must b€ submitted tq the state , .

~ % - -agency no later than 90 davs after the state agency o .

. 1ssues the qptlflcatlon of f1nd1ngs of non- compllance»
. ! : Py .
o 4,3.4 Provide 'a statement regarding the state's respgsﬂnllty to ..
) report findings of non compllance to OCR. - .- ) )
, - o, 1 ' ' - P
i . The state agency must notlfv the apnroprlate regloml
.. OCR df‘"r,ce i the following c1rcumstanées. B "
" -4 \ : . .
- ) (1) If the subrec1p1ent ‘fails to take corrective .
T . . action to remedy violations found during the on- =
SR Y . site review,' the state agency must notify OCR as ° et
. * 7+ -, ‘soon as it deterfiings’ that it camnot secure ' .
S . voluntary compliance, but no later than 90 days <
i | after the .state agency issues the notification ’ g
4. ’ ‘_ of flpdmgs of non- comphance. ¥ . + )‘
~' . . P . N
L SN b (2) "1f a subrec1p1ent submts 4 plan that is 1nadequate, . Vo
: e .o, .but Js working~in godd faith, to remedy the Plan's. . o~ o e~
. E \ . def1c1enc1es,§_the state -agency must notify OCRno =~~~ -
LT , - . later~than, 120 days after therstate agencytissues . .
N . ) S the not\fmatz.on of. fmdmgs of non-comp11 ce. . . o B
. e S . ’ . ) ‘ L T e
caoe < T ' o oo - <

. 4.4 Technical Assis-tanee_ LT . - ; ; -

-~ . N . " N ' : - . . . .
. 4.4.1° Descnbe @.e types of assmtanc; that w:.ll be avqllable o e e
. ' * - upon 're}quest to subrecmlem:s. _ ) e B Ce o,

4 . 4 .
) 442 %esea'—i—berthenproeedums_ﬁ—be_iomm in.noti J.ng_sub_-. S S A
s . I’ ‘,’ recipients of the dvailablility of technical assistance, . :
v e mcludlng the ‘frequency of that not;flcat’ioﬂ R CoN .
. w v, : L . > . % ’ ’ i .
3 .. * .. . ' .~ ot LI - JRRRRS

3
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- % o . T wha wi ;
-+4.4.3 . Designate the number of people who will be assigned to
: . * technical assistance activities,.and whether this will be
e their sole responsibility or they will also be involvéd
in review agtivities. . ’ ,
¢ . " .
- Iy *- K o .
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.. - . PART FIVE: REPORTING TO THE DEPARTMENT  ~ . ' .

12

v

Describe the format and content areas o

>

\

f the annual civjl rights :

ot

compliance- report, including the follow

t
’

Céhbliance Organization and Staff.
Two Of the MOA regarding-staff th

a.

. +
b. . State Policy Review. Report findin

ing sections; . .
[}

Report modifications to gért
ority, structure, and peﬁSonnel. .

~

gs of the state policy review’

3 and'afaégéfrpr?un—of—the—ac%ion%%ékea—by—rhe~sxaxeﬁagenc¥rxn;amenQ;;::_;::.

'(;_7anq gorrect'qpy policies and proced
... tory effect in. the four areas cited
© .lines.

S

ings of the review of state-operate
and a descriptipn of the action-tak
correct any problems identified.

KR

[

- a Y - [ - )
_ Review of State-Uparated Institutions and Programs. Report find-

ures found to have a discrimina- | -
in Section II(A). ofkthe‘Guidev

[y
» 5

d institutions and programs
en by the state agency to -
A - .

Subrecipients Receiving Agency-Level

Reuiews.

recipiént recgi

ving an agency-level review.

List each sub-
List any changes in

-

.

_the procedures,
MQA- .

L s

“dgta sources, .or, analysis p
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~ B Analysis of the Legal Framework

The memorandum prepared by OCR explaining howvto complete

: W

@ L IS .
comprehensive statement of expectations.‘ ould be

Y

comménded for its work The states inc uded n Qur-stpdy‘ j

had.little,}if any, difficulty understanding and responding

- *

to the directive. 1In short, the memorandum requires the .
creation o; a sensible, clear,'and comprehensive management S !

sy%tem for accomplishing a specific ‘objective.

The major question raised by tLis provision'concerns the "
equacy o; the standardsﬁfor determining discrininatibr, ]

whicn‘Was the-sub*ect of the, orevwous section in’thls charter

»

P
K

~and- effect.the elimination oﬂfdiscriminatiphz .If the ® > T YL 1

Akmanagement sysfem must haw@ a‘clearly defined objecgive. . \\ :

-

The ultwrate otjective ¢f the ‘OCR Gui'elines is to identify

i ,

. . 4
\ . [N R . > ’

2 = ) ‘ K] . . ! ‘
standards for deternining discriminati@n are not sufficiently

» L

clear, £han ‘no matter how wéllAdefined the managq ent tasks,

- )

ultimategy the Systen will not succeed Given the commitment of

% / * » .~ .

time, and mcney expected of states, OCR,has an,obligation to
. '& . < . . . - . ._o‘ - . .
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L . * -CHAPTER 8 LS
o .h ‘ija’Assistance for Special'Needs Populations
;%} _Introduction and Overview - B 1‘“ - | B
i .'. ) A.,.Purpose and Ogganization of the Chapter |
o Tﬁé‘previous chapter explained that the present Federal
approach for ‘ensuring equal opportunity to vocational education ) ;:
‘ﬁ’programs for’special needikpopulations has two basic components |
. The first component (which was the subject of the prev1ous (
chapter) consists qf civil rights statutes which prohibit reCL-.A

i £_Eederaiffrnanc1af'assistance from discriminatlng against :

-
-

. students on the basisaof racé; gﬂor national.ofigln sex, and

handicapping\condition-in the dg}gxgzz,_i,yocational %g?cation ) : ,
v 2
programs. These civil rights laws establish rights to equaL_ané——~————*”

/______—________,:=§_—-—————

effective opportunity but do not prov1de Federal assistance to y

. I'd

® 7 !

help pay for the extra costs which are frequently assoclated

=t

with énsuring these c1v11~rights ' kAN ‘s .

. . L8

"The second component of the Federal strategy for

.
<
. 4

ensuring equal opportunit? is to provide Federal financial

. assistance to help recipients meet their civil rights obligations ‘

o

o N )
and assist recipients provide equal opportunity to-stuﬁents “

T

"who ai \not otherwise protected by civil rights statutes but who -

-are in need or‘spectat—assrstance— g. academically and .
igfnomically disadvantaged students.- SR _ \fa -

)
ﬁﬁ;X§;.J . The purpose of this chapter is to analyze th mechanisms

;tpontaineé 1n the. VEA that ate designed to assist recipients tp meet ’
their. civil rights~obLigations to‘iimited-Englishrproficient and

hangioapped children and p‘gvide equal opportunity for academically
.o 91 .. . .

. - “ .. - 4
! N ’ . . - - e - N . . . '




e ' ' |
R - | -
. . and economically disadvantaged students. The primary mechanisms = .

v
J

‘ in the VEA include: (1) national priority‘set-asides for handi- \

:capped and disadvantaged ‘students (including linited-English-

N proficient stpdents, (2) subpart 4 (special programs for the
disadvantaged), (3) progfam deSLgn requirements governing the use
of s t -aside and subpart, 4 funds and (4) standards for distribu-

: ting{set aside and subpart 4 funds among eligible recipients

Wechanisms (l) through (3) are analyzed in-this chapter the

-

funds distribution,mechanism (mechanism (4)) is addressed—in- .
' L4 }

wChapt&r 40 ’ ’ ST & . ‘ ¢ i

‘This chapter is divided into six sections. The first
section includes the dmajor 1’indings, concluSLOns, an recommendations

:_1__,_\_/———'-——"""
‘The second section contains an inedepth analysis of the minimum

.)aic
'

perce&gage equirements applscable to the national priority pro-

i .-

« . grams for the disadvantaged and handiiapped The third section

L 4

analyses the matching requirements - The fourth section analyzes
s?

the excess costs provisions. The fifth section anaI/ces tHe .

SpeCla.lC prov1$ions ,governing the- désrgg and i&mentation of

. a ,

.y Pprograms for the disadvantaged THe final section'analyzes the

-

speCLfic prOVlSlonS governing the deSLgn and implementation of

p*ogramsaformhancicanned'stuaents i
= e —
I -B.l 0verv1ew of the MaJor Findings, Conclusions, and .
{,'2 _ Recommendations _ - “ é}j;f : «':- ..
AT Legis],ative History' - B S
ot ] 7, y,

j .
The legislative'history accompanying the l976 amendments

L 4
. to the VEA identifies several significant problems wrth respect to "

. .
[ . 2

.. Q access-hy.Special needs populations to eqpal~and effgctive vocationa]
‘ ‘a

. R

g
education programs and the rat1ona!§§3for the 1976 amendments.

/ < Y )(” - N : Y.

SiiesT
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- . e . s

1.

*  First,'the Senate Report explains that the set-asides for

the disadvantaged and handicapped were initially established to
[ 4N ‘e <
prov1de a base amount each state must _use for programs for

-

Ty students with- speclal needs and to provide an incentive for the
<

states to Ltarget more of thelrcown funds on these speclal needs

[ Pl -

categorles These set-asldes were added in 1968 because it was’

% found,durlng the conslderatlon of the 1968 amendments that onlz about -
) percent of the Federal funds were spent on programs¢for speclal needs

- i«
. populatlons l{ Second, the House Report explains that-evaluations

of vocatlonal programs, 1nc1ud1ng a GAO report and Progect Baseline

found that students w1th speclal needs were not belng adequately
& . -
served i/ Thlrd the House Reportaquotes William.C. Geer, former

_. ARDES ‘
wExecutive Director of ‘the Council for Exceptlonal Children“who

-

told the House Commlttee that "free access for handlcapped

-

’

Amerlcans still remains deplorably meager wgen compared wrfn the

‘o 1mpact 1ntended in, the 1968 amendments to the Act! 3/ Fourth, the:

“House Report 1dent1r1es as part of the problem of lac,t of equal
/% '
opportunlty*the fact that training programs ‘for dlsadvantaged o

s and handlcapp’ed Studen"ts lne-v:l_tably COSt more per eﬂllee — T
f

y‘.ﬁ-Pioject’Baselines 1975 annual report states: )

°

. ": When money is tlght &% it was in 1974, the hard
’ . decisions that educators make will lead to trim-
‘ m1ng,onsfs *wherever they can especially per

# student costs 4/

.f “ Ll senate Report No. gu”éﬁﬁ‘“zf“ﬁzm“”
T 2/House ﬁiport No. 94-1085, at 14, . _

ey




ey
A J

!

RR‘;‘ ”

!

3

’

< frequently assoc1ated with proViding equal opportunity to special

8-4

Fifth, the House Report concluded .that "if the numbers of disad- .

vantaged and Handicapped enrollees are to be increased, then the ¢

.

impetus must come from additional Federal funds n3/ o, -9

R
L The ‘VEA, as amendedsln 1976, retains the national

[

prioritx,set -aside programs for disadvantaged and hanpicapped persons

and includes subpart’ 4 (spec1al programs for the disadvantaged) }
» - L.

Set out below is a summary. of our maJor findings “conclusions, | i«

,and recommendations regarding the overall strategy'for providing ‘s

asSistance to éFeclal needs population and an analysis of the

-
- —— - - — e > ——

‘spec1fic ‘mechartisms in the eXisting VEA - «
2. Summary of Findings and Conclusions Regarding the Present .
4 Approach for Providing Assistance to SpeCial Neéds ¢
Populations f

-A-—————In—generalﬁmwe—concludeithatrtheihaSLrﬁmechan;ﬁm'Of

‘ s
“setting-aside" a prescribed amount of VEA funds for special

needs populations is .a viable approach 'for furthering the VEA

14

. - * . .
objective of assisting recipients pay for the extra costs

° s

meeds popuiations However,,we gonclude that subpart 4 (spec1al

programs  for the disadvantaged) sHould be roiged ifito the“set=“'“———~—

’ 2 -

astde for the dis@éidvantaged. . . ) ’

With respect to the new set-aside (which would combine

the ex1sting set-asides.and subpart 4), we make the folloWing

- -

recommendations. First set - aside funds should be distributed

] ‘ ) ' ~
among eligible recipients in accordance with the standards ‘set
Q . ) > - \ )
out in chapter 4. . . . ¢
. _ ' ] .. |
™ 0
SE\. —_— ‘ M -
" s . ’ - ; : et v .
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F - ’
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" Second, set-aside funds should be ‘used to«pay for the
- . . \
extra -costs associated with provifling equal oppottunity

<«
~

‘to Special needs populations. However, the current standards adopted
. = . . ' .
- by “ED ‘for determining compliance with ‘the excess costs provision
— .
should be abandoned because they are unclear, inconsistent, and

overly/burdensome. In their place, ED should adopt standards

\ . t ’ . - _.
which take into consideration the limited amount of\setfa51de funds
. fecefved by a .typical recipient, the capabilities. of rec1p1ents '

» . ) ﬁ’*
to document compliance,and the administrative burdens Blaced on

recipients. - : *

.
¢ . ‘ » e !

Third, if Congress (“n accordance with our recommenda-
£ .

1 ¥

tion--see chapter 4) elimindtes the match for other -aspectsof

the VEA, it should also eliminate the match for the set-asides . "y

for the reasons set out, in chapter 4. However, if Congress

e

generally retains the match, it should.still consider repealing \

IS * ° e [} . N ,
the match for set-asides using' the analytic framework suggested
¢ . ‘ « ’ ‘ N
v , ) '

infra. 5 ' , - ' -
. - .

c

F ) 0 Flnaliy‘ the VEA should’ be amended to 1nclude spgclfrb

process. standards’ applicable to re91p1ents Whlch maximize the r

llkelihood that programsefor the dlsadvantaged are of}sufflclent
e~a—reasonab%e*&tkei:hood*ofm——~“m-———-

~

b

"success. The relatlonshap betwean vocational education personnel oS
- and- SpeClal education personnel should.llso be’ elan;fied « o -
¢ ) *
3. Summary of Flndlngs and Conc1u51ons Regardlng Speclflc .
‘ Provisions in the Existing VEA A - .o
: : e ‘

The first component oggthe set-aside “in the eXIStlng A

L 4 ¢
. .

VEA 1s the min&mum percentage T uirement Under the VEA as '

L]

’

R\ﬂjamended in 1976 states muSt.use 20 percent of the app,ropnatlons‘r

) 3

- ’ PR . — -~ ’ s - [ 6;‘
[ . . B B A
v " ’ ! . '90 40 . - o .




. . ‘o . 8 /7\%
unider subpart 2 (basxc grant) and subpart 3 (programsimprOVEmént

~
and supportive SeerceS) for disadvantaged students andxlO

-

| percent for handicapped students. Several persons intarvﬁewedf . <
~questioned the appropriateness of the size of the set asides ‘
given the other mandated uses ‘under, the VEA and other state

priorities (such as. reindustrialization) Whlch they felt were ‘

- moxe pressing. In~shdrt, several persons deScrlbed the equal
~ 2 ‘? S

access provisions (e the set- asidés as being in ”conflict'
e.g., g

</ ~ with other objectives of’the Vék e.g., to expand and, improve

»

A vocaxional education programs The nature of the "conflict" i f

<

o *rresulted from the- fact that the demand for VEA fdnds to accomplish
the variousiohjectives‘was s1gn1f1cantly greater than the, amount0 .‘3

gf ‘funds made availab{e by Congress ‘ . . T

\ ,l A major policy question)is whether/the minimm . . »

’ percentage requirement is an appropriate mechanism for assisfing re-

) cipients to provide equal educational opportunit for disadqa;taged

and handicapped students i.e., whether the mechanism is resulting St

in 4 greater amdunt of expenditures under the VEA for such™ -
g

students\than would have occurred but ‘for the p;pvxs n. Several

0y
JRA. -

state directors &1nclud1ng those who expressed a’ desire to free - -

lttéd that

1
°

© 7, the state would not be expending VEA funds at. the current” 1eVe1 -
\ ' T~

R for the disadvantaged and handicapped if it were not for the: set- !

e ‘ aside. provision. < . . ST
l‘ . N . . N . - ' + f “ * .( * .
v ) i . . ' ...
. - . .X‘ \9
! ‘ t . ’ - ° ) e 4
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We conclude that the minimum percentage provision is'a

v1ab1e mechanlsm for ensuring that: addltlonal VEA funds, are expended

2

. on alsadvantaged and handlcapped students in furtherance of the VEA

-

objective of;assistins recipients to provide equal and effective

access to programs for such students.

The appropriateness of the_amount of the set-aside for

'
<o

special need populations under the cirrent VEA is beyond the scope
, \

of th1s study. In determining hOW‘much should be set-asfde (ox

placed in a separate part under our recommendation),- Congress must

¢

welgh competlng31eg1s1at1ve objectives and decide the amount of funds

x4t desires to support each objective. In making its determination,

-

s Congress should be cdognizant of the fact that it has enacted several

\] - %

0 ) c1v11 rlghts sta%yes such as Title VI of the Civil nghts Act of 1964
and Sectlon 504 of "the. §§Sab§dltatlon Act of 41973 whlch regulre that
reclplenus ensuregequal at d effective opportunlty,san obllgatlon Wthh
often results in addltlonél costs for a reclplent :These c1v;1 rights
statutes do{ggt lnclude Federal grant programs to ass1st reclplents
meet their 1ega1 obligations. The set= aSLdes under the VEA for

' limited- Engllsh-proflclent (part of the dlsadvantaged set-aside) and

&

" handicapped students.prov1de such ass1stance. If Congress were to-

»

reduce the amount of the Sset- as1de, the nature and extent of a reci-

" pient's obllgatlon to these studénts would not be dlmlnlshed there
I

2

]

s1mp1y would be lesg VEA funds avaflable to assrst‘reclplents meet
/ .
thelr civil rlghts obllgatlons In short reclplents would have to
-~ 4 4 ° N
approprlate addltlonal state and 1oca1 funds to make up for the
. 3

'reduction in assistance under the VEA.

®

h ’

.




. The second component of the set-aside is the matching

provislon. The 1976 Amendments to the VEA require that the

4

Federal dollars spent under the ,handicapped set-asideﬁbe

b« a Ca « € T

=

matched dollar-for-dollar with state. and local ‘dollars to pay: -
for the excess costs of services to these students. Similarly,
Federal dollars for the dlsadvantaged must be matched dollar-
for-dollar with state and local funds - for the disadvantaged.

However, the 1979 Technical Amendments authorize states,

pursuant to regulations to be established by the Secretary, to in-

crease the Federal share of set-aside programs for handicapped and -

disadvantaged (including LESA) and stipends to amounts greater than

50 percent (and reduce the state share accordingly) for LEAs and °
OERs _ which are otherwlse finaneially unableﬁ_; p%ov1de matchlng
payments. To date, "the Secretary has not 1ssued flnal regulatlons
The absence of final regulatlons 1mplement1ng the l97% Technlcal
Amendments means, that states are unable to %ake advantage of
the more f1ex1ble provisions contained in the amendments

The fundamental issue with respécﬁﬂto the matching
prov1slons of the set- a31des for speclalrneeds populatlons is
whether they should be repealed or substantlally modified. 1If,

: <

Congress repeals the match1ng prov1slons relating to” other aspects

3

of the’ VEA Should al§9u;§peal“thelnatch;ngxp:ov131onsaapnllcahlecu

<.(<a.....(__<<<<<<.l

to the set- a51des for’ the reasons set out in chapter 4. However

‘ lf Congress decides to generally retain matching we recommend that
Congress use the following analytic framework for address1ng the
issues for .the set-asides. The proposed framework is derived

from a recent GAO study’ on matching orovisions in Federal programs.,
' N . - -

6/Comptroller: General's Report to the. Congréss: Proposed
Changes in Federal Matching and Maintenance of Effort
Requirementse for State  and Local Governments .(GAO Report
December 23 l970).-

5

% ’ r
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(1) " What i$ the ratiomale for the matching
provision , applicable to the set-asides,
for special needs populatidns?

a A
.

L : SR B
(2) 1Is.it, achieving its Hﬁtended objectives? S,
.. ~, (3) ".Is it~ causing undesirgble consequences for- _ . .
- stdte and local fiscal .stability and inde-
Co pendénce? . [

v . (4) Does it tend to frustrate the achievement
~ - . " of .other Federal objectives, e.g fundlng
- . =~ \ local recipients most in need

‘ (5) Do.comparable 1aws contain matchlng provi- \
... sions? If not what maKes the matching )

prov1s1on in the VEA unique? , .

Set out below i's an, analys1s of each of*these: factors. :

. The only Eatlonale«for the matching prov1s1ons applicable

the set-asides for- special needs pﬂﬁFlatlons art1cu1ated in the &

1eg1s1at1ve hlstory is a statement in the Senate Report accompanying .
the 1976 amendments that the set-aside was included to prov1de an
1ncent1ve for the states to target mpre of thelr funds on special

R A 42
> v - R

o . ]
‘ nee@s categorles . , \ . .

. . o
’ ‘ -

- - . The 'second, issue- is whether the matching provisions - -

':are achieving their intended-obJeCtlves of generating addltlonal

[y

state ang- local dollars for special needs populations. This issue

Mmob(’()(;bméﬂbbbbbbo%‘Membbwbb&M G O, €A A Gl oL bcMM“t‘(&u&c(‘d{,{A € Clnl LA L A CA A A LA Al Al

© is beYond the scope of our study However other research being con-
ducted for and‘'by NIE should prov1de‘ré1eVant data.Zl T —_

\ L * ‘ ) . .

i The third issue of whether'the matching provision is
caus1ng undes1rable consequences §0r state and local fiscal . .

stablllty and 1ndependence is also beyond the scope of this

atudy However in addresszng the. issue, Congress should .
v \

con31der a-GAO flndlng that all mdtching’ r%qulrements’whlch are

- jy?r ject on National Vocational Educa?ion Resources, Un1vers1ty of
Q \\4 ifornia BerKeley, .

: ERIC . R AT AL . R S
| I Coore 1 " e : e :

\ -
2 B .~y
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effective,i.e. \actually stimuiaté.additional-state and 1oca1

\.

b

(}-&6(‘»60—(‘4‘@((—»‘(‘(‘»l(",‘xl‘(‘@‘((“C‘((@‘C‘t(‘(ﬁf(‘(—((%(é‘,(( < < e‘(‘(‘o(‘»(@‘f‘

v

funds by\deflnltlon Have consequences on tlscal stabftrty“and

1ndependence The question for Congress to determlne is whether
< 4

the extent of the\state or local commthent of resources required

by the VEA is pverly burdensome. The questlon ‘of burden is

addressed in depth by other research projects funded by NIE.-= 8/

The fourth question is- whether the matchlng prov1SLons

-~
-—

frustrate the achlevement 5f other "VEA objectives e.g.(ffundlng s

-

de51gned to e11m1nate the confllct between the goal of prov1d1ng

"assistance to rec1p1ents in greatest need of such a551stance (e g

low fiscal abllltyo and the burden placed on such rec1p1ents Eo

‘date, ED "has not 1ssued final regulatlons 1mp1ementrng the 1979
~
Amendments and therefore the conf11ct per51sts ' Even lf the
®.~ >
proposed regulations were adopted, as presently wfltten several -

state directors felt that'they would not effectuate Congressional

'intent/ This 35 because the proposed regulations: (19 place

a heavy emphaSIS on the ablllty of the staté (rather than
~particular local rec1p1ents)to demonstrate flscal 1nab111ty in

- -

order to quallfy for the rediuced match whereas the statute and

A .

* .- legislative hlstory appear to place a greater empha31s.on 1oca1

inability, 1rrespect1ve of state flscal ab111ty and (2) requlre

additional VEA funds to be used to make up for the reduEed staqi

~ )

or 1oca1;match o Y.
. ‘o § s
» I S
A 7 v . ‘ o e
y = : .
' ~'1d. - T Y. . %
Q ‘-—4— (. \ ;\ " . . © ' LAY "'
-~ . N - ~ 1..

\ R
local rec1p1enbs most .in need. The.1979 Technical Amendments were

e

'



y . 8-11 .

. : <

, : The flnalvlssue,whreh~Gongress should—considerx *s !

whether other comparable 1aws contain matching prov1slons and,

3

if not, what wafakes the VEA matchlng provisions unlque Congress

has enacted sevetal other educatlon and training- programs whlch

P

\are targeted on the Same spec1al needs populatlons served by the '
7’

"+ VEA natlonal priority set aside and subpart 4 1nclud1ng Title I
H

of ESEA, CETA and Part B of EHA (as amended by P.L:N94-142). Nong

of these laws contalns matching provisions

©

Ve

' SeveraL:state personnel questloned why the VEA should be g

v-

treated in a dlfferent fashlon The leglslatlve h1story does not
“r - "
prov1de aqy explanatlon for this dlfferent treatment.
N

two pos31ble explanatlons which we have identified.

There are -

One possible ,
1
explanatlon is that h1stor1cally the VEA has—tncluded matchlng provi-

. l s;o\s and pést practice should be retained for all major categorles

including set- as1des for hpec1al needs . L

*

of. mandatory expendltures‘

populations. This rationale obviously" does not explain why the

VEA set a31de for special populatlons are treated dlfferently than

‘.

other comparable laws /! e

>

”

~
®

q .

A secondmposs}bie explanation is that unlike Title I,

CE{i;an_d P.L. 94-142 under which’ all fuads are used for '

o cate orical programs for the special needs pophlations under
r ) m - . .
' the VEA' some -funds are used for general akd for vocatlonal

. - ‘ .
! education. ‘In other words, matchlng under the ‘set- as1des T e,

T \ ’

arguably is 1ncluded as a gildgpro quo for permlttlng states to

use some.VEA funds to aid vocational education programs generally .

o




- X -
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NS\ a,iajin_summargv_we.recommend#thatfiﬁiCongressAgenerally
. . ‘ ’ / Y L . .

AN retains matching, it should use the ahalytic framework set out

4 <

@ .
%bove to determlne.whether'or not, to :etaln the matchlng provi-
[

» i sions for the set-asides for. speclal needs populatron\’
' The third major componené of the set- as1de-prov1s1on '
for spec1a1 needs populatlons is the egcess costs requ1rement.

o

As éxplained above, states must separately match VEA . .

ofunds set asrde for Handlcapped persons and dlsadvantaged persons

P

(1nclud1ng llmlted Engllsh spéaklng persons and’ stlpends) The

match for the set as1des ,for handlcapped and d1sadvantaged persons |,

.
-

(1nclud1ng llmlted-Engilsh speaklng persons) is based on the excess
] . cost:of programs, serv1ces and act1v1t1es ‘for such persons The
A -
.eXcesS cOSts concept does not apply.to stlpénds . .
’ °f’- ’ ‘ " ._ Excess costs are the osts of spec1al educatlonal and e

-

"
.« . -

'relatédAservrces above "the costs, for nonrhandlcapped students,

-~ -

_non- d1sadvantaged persons and persons "who'*are not class1f1ed as
_ persons of llmlted Engllsh speaklng aBlthy, i.e., the additional

¥
EAY

' - costs assoclated w1th -ensuring equal gbportunlty OE has inter-

o

R preted the excess cost requirement as hav1ng a dlfferent app11ca-
tion for malnstreamed prograns (VEA can only pay. for excess costs) »

e than for’separate spec1allzed prograhs for such perspns (VEA can -
.t pay ﬁoz;;ﬂe-full costs) Co : < -
Several problems and ‘issues with respect to the excess = - .

S costS provisions wére .identified by the prOJect Flrst, seVeral o~

4 LY

a concern with the burden of keep}ng records to, .«

? ‘persons expressed .
The burdens

s
deuwnstraté compllance w1th the excess costs negulatlons.

‘ ‘ and~problems identifled are that 61) LEA accountlng systegs are ";,,

- - | . - 3
‘s LN I . . )
. R . P L )




g

v

'programs may use VEA to pay for the full costs’rather than the excess

‘would be little blckerlng ‘about the excess costs and matcling -

i94-1h2 would be far greater\than.the current Eederal' state, and

|
{

’

- N ‘ 8-]..3‘- ) .‘r‘

I : / A :
not geared to provide the type of do{:umentation,required-by theg .
. - ’ .. ' v,
regulations, (2) the interpretation that LEAs operating sepdrate

.

costs acts as a disincentive to mainstream'special needs students,
and (3) the small amount of funds made available under the set- as1des
when compared w1th the admlnlstratlve burden'of keeping adequate"

regords has the' effect of discouraging appllcatlons for the assistanre
r Py ' ' . " s

{
@

or results-in non¢ompliance with the requirements.

The problems with'the excess costs provision “ dentified

should be cons1dered in light of statements by other Federab -
t

and state . persons interviewed. As one government official .
v

explalned ."lf the Office .for Civil Rights’ and the Offlce of
Speclal Educatlon ever took their jobs serlously and requlred

compllance with Title VI,. Section 504; and P L. 94= 142, there

, - . . ¢
grovisions since the costs of compliance with Title VI, 504, P.L.

. e e Al o A M DI A A A, O S T . A LA AL P o P A o 8 oK A AT K, e T L, R A

local® expenditures for special neeaigpopulatlons in vocatlonal ;.

° ®
’

programs." .
5 . @

Lo _ We conclude that the inclusion of an excess costs -
prov1s10n or an equlvalent is necessary to ensuié that VEA‘set- . .

'aslde fun are used to pay only for the extra costs associated

- '

w;th ensurlng equaL opportunlty for speclal needs populatlons

Bhe 1ocal rec1prent should be responsible. for prov1d1ng the same

-
\ P
B . - . * e




level of fiscal support to special nekds populations as it provides

' to other children. To .the extent it costs extra to meet the y
special needs of disadvantaged and handlcapped students these
extra costs should be paid. for in part from VEA. To repeal the f

excess prov1s10n would méan that LEAs could use VEA funds to .
replace state and local funds which would have been made ‘available
'for special needs populations and use th% freed-up funds for 0
property tax relief or gegeral a1d e.ge, to, buy gym equipment or
- band unlforms In short, the excess cogt concept should be reta1ned

and speciflcally\lncluded in the VEA. However, we conclude that
}_ = .

the excess cOSts prov1s10n, as presentlz_interpreted by ED should

not be retained since it is unclear vague, internally 1ncons1stent

pverly burdensome, and creates disincentives to comply.WLth VEAs
° ~ B L
objectives of mainstreaming spec1al needs students We recommend

i -

that the interpretation of excess costs under the VEA be mzdified

vd
‘-'to-balance the need to avoid VEA set as1de funds belng used- as

general aid or’property tax relief'WLth the administrative burdens )
S i S0 "
- aqgociated with demonstratlng compllance N

The current Title T guldelines lmplementing the supplantlng
2. : S
44{&44l¢“°431g_§§gess costslprov1s10ns reflect such a balance arid should be

.t,-tl-tsl,(—-l)‘(( L Ll L A o Ak «At«u(d»c-t-td&-tnlutr < L <r‘t©t¢«,(¢wtwﬂ'~(‘d‘d«0~t CAL I L -
>

used as;a model. In general the Title T regulations use
: ”presumptlons" to indlcate co pliance with thé’ excess. ‘costs

= °

provisions rather than relying solely on strict child by child '

.

accounting or tracking dollars down to the child level “The '

!

Title I guidelines,include separate tests for in—class programs,

L4

pull ~out pjpgrams, replacement programs (i.e., separate classe7 P

which replace the regular instruction)and add—on programs

-

{;. (before or after school) For example}/ the VEA regulations could

0 include a test‘which states that a. recipient will be ?yesdmed in

M r ‘ . -~ a

;’.. ' . ‘ . , ) 104& \ - -.,‘\“

e - "\ - "4




' pay for these sservices; not documentation that every 4pecial

‘needs child actuaé;y recedved the same amount of dollars as the

* students are net sufficiently clear and comprehensive to maximize- .

. ©ge15 .
) . — - ) .

coﬁpliance with the excess cost‘provision if it uses &EA set-
aside funds to payﬁfor spec%al services’which may not be provided
with state and local r?gular vocational eduoation‘funds, e.g.,
speciai eduipment‘oH bpaille‘books,and that set-aside funds have
been exhausted %n.the process of ourchasing speeiai goods or
services. lThe dooumentation nequirement fot the presumption

would simply be to shoy that VﬁA‘set-aside fuhds were used to:

non-special needs child. Further, ED‘could adopt a special
-
test for recipients,receiving less than .a given amount of . e
S .

set-aside funds (e.g., $2,§%0) which uses an assurance that VEA

funds would only be used to pay for the~extra costs of enspfiné )

-
L4 PRl

equal oppor%pnity.’

1

+ The fourth componeht of the legal framework constitu-
a Y
ting the set-asides for the'special fieeds populations includes the
program de51gn and-* 1@p1ementat1on4prov1s1ons We cohclude that the

) »

spec1f1c requlrements governlng the de51gn, 1mp1ementatlon" and .

evalgatlon of VEA programs by local recipients, for disadvantaged _
A N -

* et s
»

5 ’ - . ]

the likelihood that funds will be used in an effectivé and
effgzzent manner. Given the 11m1ted size of the approprlatlons

-

for dis%ﬁvantaged students, it is essent1a1 that these 11m1ted

2

dollar%ﬁ;ot be spread so thinly that they have 11tt1e if any,

a«

ef:ect. The prov1s1on appllcable to handlcapped studen s in

£ .

Secondary schools is generally adequate because 1t requlres that

LEAs generally use VEA funds in accordancetw1th the comprehenslﬁe )
AN -

standards set out in P.L. 94-142. The lTegal framework governlng oo
C . N LY . " N . ) -

JJ
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programs for handicapped students in postsecondary institutions .
- ig inadequate but could be made adequhte through a s}mple X ’

\\\\fy reference to the teghlations implementing Section 504 of the

Rehabilitation Act of’1§73,~yhich'Rrovide'standards governing

such issues as: admission, participation ingacademic piegrams
nonacademic activities and servftes normally provided to non-
handlcapped persons (e E., employment) ' ' L
‘;_" . .
- i . N N
e - - ) ’
T‘\ “

II. The Minimum Percentage Requirements

: VT .
.- A. Description of the Legal Framework ) . :
: » 3 — *

1. Overview
| - ) i \
-

Under section 110 of the VEA,a total.of 30‘berdent of the

n
]

aggregate amount of funds available under sectipn 102(a) must -

» «

be used for handicapped and disadvantaged students =
\

r

Separate percentage set-~ as1des are required for dlsadvantaged

>

. and’ handicapped students and the set- ~aside for the dlsadvantaged

. has an internal-percentage se%;as1de for pe sons w1th 1tm1ted-- Lt

' English-speaking ability (LESA). .Moreover, these set-asides are

‘mgtually exclusive, that is, funds used to meet- one may not be
8

counted towards the«funds reculred to meet another tiational pri- -

orlty set-aside. 10/

P ~ . '
¢ , Unlike the 80-20 percentage split between subparts 2 a&dﬁ},
. - - .f) .

.the percentage requirements for these set-aside proggai? are
» - A\ 5
. N .

<
-» 3 . : )

- 9/4-‘§ection 110 also sets-aside 15’ percent of funds available -
under Section 102(a) for postsecondary programs. These.

three set asides are referred to as the 'National Prlorlty
Programs.'

‘F ik) 10/ OE, -BOAE Policy Memotrandum, FY 79-14, to State Directors
v,R\fc for Vocational Educatlon (Septembeicﬁm 1977) . .
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not fixed amounts, but rather are m1n1mum percentages which may

L4

be- é‘éeeded In_addltlonw funds used to satlsfy these set- asrdes
may Ccome from either or both of the funds earmarked from subpart

i 2 (80% of sectlon lOZ(a) allotment) . or from subpart 3 (20% of

{

- section’ lOZ(a) allotment) _2/ .o f ) - . L,
[~ ' / . : .
Federal funds used for state and local admlnlstratlon of

’each‘national prforlty program may be 1ncluded in calculatlng
compflance with each program s,get aslde, but the $50, 000
allocatlon for sex equity E“rsonnel‘may not be counted towards

these percentages "['s]ince the work of the’ ‘full-time sex- equity

-

personnel is to focus on all Vocatlonal educatlon proorams in

= 4

the state and the personnel are nowhere d1rected‘to give -
différentiated attention to the populatlons who are the targets,

%

of sectiop 110 minimum percentages....; =5

¢

2. Set-Aside for Haﬁdicapped.Students o,

A minimum of 10 percent of the_funds available toﬂa state
< under. sectlon lOZ(a) mu:; be used’ "to pay for up to 50 percent
3f ,the costs of programs, serv1ces and activities under subpart .
2 and of program lmprOVement and supportiwe serv1ces under subpart <

3 for handlcapped persons.' 3/ The regulatlons require that these

R funds be. used to pay for the excess costs of programs services

. . o ° "\

—~—— - \ »

-~

11/  The'percentage-set-asides for national prlorlty programs are
" ‘based on the total amount of funds available to a state under
section 102(a) and need not be 'separately calculated for.

basic grant (subpart 2) funds and program improvément and -
supportive services (subpart 3) funds. .Q and'A No. 18, 42 ‘
FR 53865. o, . — RN

12/ OE, BOAE policy memorandum, FY 78-14, to State Directors for -
_Vocatlonal .Education at 2 (September 4, 1979).

Section 110(a) (20 U §.C. 2310(a)). The 'term "handicappéd’
is defined in appendix A to the regulatlons This definition
paraphrases the' statutory .definition 'section 195(7) (20 U.s.C.
2461); the’ regulatlonsaalso cite to section 602(1) of the

, Education of the Handicapped Act. . .3 .

- 4-4 -
. .
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and act1v1t1es for the hand;capped-—{

A and to the "maximum eitent

possible 1.. aSSLSt handlcapped persons 'to part1CLpate in regular

. o
vocational educatlon programs 5/
4 .’

3. Mlnlmnm Percentages for Drsadvantaged and lelted—Engllsh_

Speaklng-Ablllty Persons and for Stipends Q?_»

A mlnlmum of 20 percent-of a state s section 102(a) allotment

must be used to provide vocatlonal educatlon to d1sadvantaged and
11m1ted-Eng11sh-speak1ng ablllty persons and stipends authorlzqg

under sectron 120(b)(l)(G) 16/ The mlnlmum percentage for these

~

three uses is referred to by ED as the ' 'minimum percentage for

- the dls%dvantaged."l7/ -

<

2 3

(4
/

- o Bg statute, a certarn percentage of the dlsadvantaged set--
[ 4 ‘ 18/ -
7 aS1de must be set- aS1de for programs"for LESA" persons. Thls .
G .
,,ﬂé lnternal Set- aslde for LESA persons was added‘by the 1976 amend-

ments. The percentage of the 20 percent set- -aside that must be -

I3

. N «
a3 - -
» ¥ )
- - . . T e
- *
7 ¢,

N
"%« PSS S o 2 po( € AL A L AP C A A LA :—@e(x-t-mw b@

N ’ * 1; .
Wﬂ« , . -

=

34 C F.R. § 400.303(a). The concept of excess costs is
d1scussed infra. )

>

v
A\

g . R - 1 N e
‘

-34CFR §ll00 312, -

Sectlon 110(b) (20 U:S. C 2310(b))

. 34 C.F.R. § 400.313 (headlng), Persons hav1ng 11m1ted Engllsh-
speaking ability or needing stipends because of acute economic
needs appear to be within the defrnltlon‘of "dlsadvantaged" in
the regulatlons, Appendix A. . . s

1W Sectlon 110(b) (2), (20 U.S.C. 2310(b)(2)). For aadetaiied
_ Jnterpretation of the LESA set-aside see Staff Bulletln

OVAE/DSVPO-SB-80 -6 (August 5, 1980) -0

. .

.'..
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used for persons of Iimited-English~sPeaking_aBility is equiva%ent

N ¢

- to the proportlon which such persons:aged 15 to 24 are of the total

populatlon of<the state w1th1n t31s age group. Thls proportlon

determings ‘the minimum amount for LESA pérsons. ."The amount

expendéd for this burpose‘shall not'exceed the 20 percent set-
19/

-

)aSLde fqr the disadvantaged under section llO(b)
».Once the amount of the set-aside for LESA persoqs has been,
> determlned a state has disc}etion about the proéortion of the
renalnlng set-a51de funds to use for vocatlonal educatlon for
dlsadvaptaged persohs or for‘stlpends under section lZO(b)(l)(G)
for students enterlng or engolled in vocational education programs
Y;; who have a?utg econoqic ne?ds which cannot be met under work- ‘ |
stﬁdy programs.gQKA set—asidg forldisadvantaged pérsons was in
B |
t?e VEA prior ;o the 1976 amendments, but the agthority to use ' 1
these funds for stipends was added by the 1976 amendments "to ‘
dve the vocatlonal educatlon program some of the same flexibility
- 2L/

in meetlng tne needs of people as. the CETA _programs now have.

-

Set-aside ,funds for vocational education programs for =

disadvantaged and LESA persons may be-.used only to’ pay for the,

- 22/ : . .
excess cost of such programs?‘ The excess cost requirement does
> ot apply to funds used for stlpendé B/ :

/? . - . “ ' . :‘é' ..

s .
) * . 5 ‘
13( 34 C.F.R. §400.313(c)(6). -
) ' N .

20 Sectlon 110(b) of the VEA (20 U.s. C 2310 (b)) . / o
21/ H.R. Rep. No 94-1085 at 47. . T

22/ 3ACFR§400303(b) T S -

/o»

T 23/ In many cases, however, the cost of stipends for persons with'’
. acute economic needs would appear to be an amount over and
o . above the base cost.of vqcational or nomvocational education.

Iy . . . : ~ : ‘
: | T10¢ : -
. ~ . - . M . v . ' . )
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"B, Analysis of the Set-Asides for the Disadvantaged and
B Y

*

* Handicapped

1. Introduction . e ) .. ..

*

. . 'Y * -
There are three major issues pertaining to the set-asides for

disadvantaged and handicapped students. \ B

. -~ T ~

~ (1) Whether these set-asided should be retained and,

R 4

1t so, at what level9
it / .
(2) Whether the separate set- asxdes should be combined

into a single set-asxdé? ‘
v
(3) Whether states whxch»can%ﬂemonstrate that they

are already meetlng the needs of all handicapped

v

students rrom other sources should be exempted

from the minimum percentage requirements?
® .

A \
’ . s

These* issues are discussed below. .

.
> . s

- h AP

2. Retention and Amount’of the Set-Aside

V 4. . . s .
Several persons interviewed questioned the approprilateness

of: the. size of, the set-asides given the other mandated uses under

+

the VEA and other state prlorltles (such as re1ndustr1allzatlon)

LY

which they felt werée more pressing. In short, several persons -

. descrdbed theggqual access: provxslons (__g; the set-asides) as
being in "conflict" with -otlfer obJectlves of the VEA e.g., expand
and improve vocational education programs The nature of the

confllct" resulted from the fact that the demand for VEA funds
’ S

o 1l

1
]
§
W
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to accompllsh the various quectlves was 31gn1f1cant1y greater

than the amount ‘0f- funds made avallable by Congress

»> -

A maJor policy question 1is whether the minlmum percentage

*

.

9 requirement 1s an appropriate mechanism for ass1st1ngerec1p1entsto

.t

. prov1devequa1 educatlonal opportunity for disadvantaged and

" handitapped students i.e., whether the mechanism is resulting

°

in -a greater amount of expenditures under the VEA for such

students than would have occurred but for the provision.

Several state- directors, jincluding those who-expressed'a desire

-~

to,fnee up the set—aside funds.for other purposes, readily"

admitted that the state would not be expendlng VEA funds at the

current level for the dlsadvantaged and handlcapped if it were

Y

“not for the-set-aside prov1sion.‘

We concludeé that the minimum pexcentage provision is a

.« viable mechanism for ‘ensuring that additional VEA funds be - -

-

expended on disadvantdged and handicapped students in furtherance

of ‘the VEA objective of assisting recipienits to provide equal and
_effective access top ogram for such studentsy However, we -
re@%mmend that the

; suﬁﬁafi b,
.3

be amended‘to combine the set-asides and
A

&

1

N - - N . . . '
-+ The appropriateness of thé amount SI°the set-asides for

spéii%l.need'ponnla/ions under the. current VEA is beyond the
‘sgcpe of this study. In determining how much should be set-

- 'a~senarate part under our recommendation),
competing 1egis1ative objectives and decide -7

the amount of fungds it desires to supporb each obJectlve In

. . ,
1 LA . .
14 ., e

4 P .4&. i B v

.
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. . . .
making its determination, Congress should-be cognizant of-the

fact that itlh s enacted several“civil rights statutes such as
Tltie VI of the' Civil Rights Act of 1964 and. Section 504 of the
Rehabilitation Act of 1973 which regulre that recipientsnensure-
equal ard effectlve opportunlty, an obllgatlon which oftenk
esults in additioral costs for a recipient. These civil rightsg;
statutes do not 1nc1ude Federal grant programs to. assist
recipients meet ‘their legal obligations. The set-asides under,‘
the VEA for llmlted—Engl1sh—prof1c1ent (part 'of the dlsadvantaged
‘set-aside) and handicapped; students provide such assistance. If
Congress were to reduce the amount of the set-aside, the nature.

g

and ®xtent of a recipient's®bligation. to these students would

&

not be diminished; there s1mply would be less VEA funds avail- .

able to ass1st reclplents meet the1r civil rights obllgatlons

- In short, reélplentSﬂwould have to approprlate addltlonal state

-

and local funds to,make up:for the reductlon in assistance under

® A

-~

the VEA.

~

Séparate vs. Single Set-Aside
7

L4 o

We conclude that the present structure whlch pr0v1des for
separate set-asides should be reta1ned._ One state director explalned
that if the set -asides were comblned ‘there would be a war between
“the various spec1a1 Populations and the educatlonally and economlcally
deprived students would probably lose sinte hand1capped and llmited-
Engllsh speaking-abillty students are ensured equal opportunlty

under civil rights statutes (Section 504 of the Rehabllitatlon Act

—112

.
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. - > ‘ b ) ’ . N ‘. )
of 1973 and Title VI of the Civil Rights Act of 1964) and states

.
'

would use the set-asidé to pay for civil right mandates until theo

money ran out and whateGer was left (;f}éuything) woufa?go to the

.

disadvantaged. Ty

. . -

In, sum, we conclude’ that if Congress wants to ensure that.

’

states serve ‘all of these populations, then the present

', structure which provides for®separate minimum pércentages should

. .

be retained® If Congress wants to authorize states to select among

LI
o

~. these students, then a single set—aside would be appropriate.

& .

4. Exemptlon From Set-A51de for Handlcapped Students

\ , .
Part B of EHA, as amended by P. L 94-142 exempts in part

-—states frem—the—supplantlng prov151ons 1f they can demonstrate

by clear and convincing evidence that the state has made avail-"~

i

- -

able a free appropriate public. education to all handlcapped )

?

' [
‘ K
Coﬁgress should con51der using the incentive presently set.

students T . o

-4
out in Part B of EHA as the basis for con51der1ng the inclusion

of an incentive in VEA that would permit states to use set-aside’
fuhds‘for other purposes when it cau demonstrate- that it is .
.aiready meeting the needs of aif handicapped,students in
vocational eduéation from other sources

.~ .
In assessing the viability.of this option, Congress should

-~

-

3 -

-weigh the following factors. s

Has the waiver set out in'Part B of EHA proven
to be realistic (has any oné applied) and work-
able (was the Secretary able to come up with .
standards for determining whether the threshold
standard had been met)?’

o o - "

»
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- \\\(2) Should handicapped persons or thelr representatlves
- e be prov1ded notice and an opportunlty to challenge
L . 2 state's assertions? N
(3) What standards can be used to determlne whether d
. all postsecondary vocational students who’ are .
. ‘ handicapped have been. provided equal-and effec-
‘ : tive opportunity? (The standards set out’ in
Part Bro¥ EHA apply to secondary -- not post-

: -~ secondary students)?
. . » - - ’ N .
. L) / : o
¢ ﬁ;‘w -~
I\ e .
P r
- < /
&,
by ¢
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. ’ / - . ¢ ‘
L o . .
<€ s "
, o
‘ &
\ = -
Lad ~ :
- * i I
v N ,
' ‘e
' '
- "
. > ) - 4 =

.5




\

» v

III. The Matehing Requirements for the Set-Asidés
~

" A. Description of the Legal Framework

@ \

;\ l~

General Standards Appllcable to "all Matching Provisions in
the VE.% ' . 2o

.
[4

\
The VEA contains several different matching requi%ements,

including matching requlrements appllcable to ﬂ‘tional priority

programs. Before descrlblng the matchlng requirements appllcable
to national prlor}ty programs, the fo£i9w1ng general prlncrples
applicable to a11.matching"provisionsf%?f described.

Flrst the state match can be met only with actual expendltures
ef state and local fundsqu In-kind contributions are not
acceptable at either the state or local level ,2/. nor, in

o N »
general, are other Federal funds.™,

.

‘ ~

24/ Interpretatlon in letters from Charles H. Buzzel Acting

Deputy Commissioner, BOAE to Gwendolyn Kean, Comm1551oner
" of Education, Vlrgln Islands Department of Education (January 18
1978) and to Homer E. Edwards, Senior Program Officer -VTE,
' ;Reglon V -- Chicago (January 11 1978).,_ In other words, state
and local funds may b considered as matching funds in the
: 'year they are obllgatqa and equpded 34 C.F.R. §400.301(d).

25/ 34 C.F.R. §400. 301(d) and comment; 42 F.R. 53876 (Oct. 3, -
1977) . Tuition fees also may not be .used to meet the matchlng
requirement. Q & A 42 F.R. 53866 - . ,

26/:;. Interpretation in letter from Charles H. Buzzel Acting
Depiity Commissioner, BOAE to William Wenzel, Assistant

“Commissioner of Educati on, Division of Vocatdonal Educatlon,
New Jersey State Department of Education {1978}.
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,‘report—- ‘ T
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o

. “ \\ |
Second both state and local fundd may be included in a

state's match under the VEA; and a state must report on its

,coﬁﬁTT nce with the matchlng requlrements in 1ts<f1ve_year

state’ plan,?'j annual program plan,<= 28/ and accountabrllty
9/ i o v .

>

)

- ED regulatlons also prohlblt state funds from being used tog
30/ ..

. match federal funds’ for more, than one federal program—

.
- N s

2. Matching Standards Applicable to the Set-Asides
The 1976 Amendments to the VEA require that the Federal: .

dollars spent under the handicapped and disadvantaged set- sldes

A d

be matched dollar-for-dollar with state and local dollars. The
3

mateh for each of the set-asided is separate from the overall
match the state provides for VEA funding. "'In other words
Federal‘dollars forLthe~handicapped must be matched with state
and local funds which are used to.provide services to these students. .
Similarly, Federal dollars for the disadvantaged must be matthed )
with state and local.funds for\the,disadvantaged.

d
\

- »

21/ 34 C.F.R. §400.186(d). |

2/ 34 C.F,R. §400.222(d). B

2/ 34 C.E.R. §400.261() (). ' .
30/°  OVAE Legal Opinioms Handbook at p.136 (Nov. 22, 1978) . o

‘ v
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Congress added the requlrement that states separately match
ach national prlorlty program 1n the 1976 amendments in response.
to a flndlng in’ a GAQ report that some states had not spent any
of7the1r own funds for vocational educatlon fd/'disadvantaged or

"\handlcapped The GAO report expressed concern thatrétates _were

using Federal- funds to supplant state’and 1oca1 funds for these

-

purposes#i-éf Prior to the 1976 amendments .the VEA 1nc1uded set-

\

asides for handlcapped dLsadvantaged and postsecondary and adult

4

 Programs but did not requrre a separate state match for eacf/o?

.

these set- as1des _ -

>

Although each set-aside must be separately matched by é ‘state,

the match for each set- as1de remains a statewide aggregate match
3_

‘

‘x.}.e., gach recipient’ operatlng a program under a set- as1de eed

-

not meet the matching requirement. > -
: , o ~ :
‘State "and locgl, funds used'tomatch federal funds for national

*

* priority programs may not\:e used as matching funds for more than

one of the three general set= asides of Sectmon 110; e.g. . ‘each

»
dollar of state funds used for handlcapped persons 1n postsecondary

.

;nstltutlons can be used as the state match for elther hand*capped

or postsecondary programs, but not both—ﬁf "

3

. .
.
’ PR . . .
b .
. b - - L

/ : '
- .
—

31/° 5. Rep. No. 94882 at 785 H.R. Rep. No. 94-1085 at 46. "

2/ - Notlce of, Interpretatlon 43 FR ;12757 (March 27,;1§i8)5
33/

Pollcy Memorandum BOAE/DSVPO FY 79-14 (Sept 4, 1919) at 2.
. : . .

’
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Although sta%e and local spec1al Educatlon funds used as '+
state matching. funds under P.L. 94 142 may not be.dlso used as
. ¥ -

VEA matchlng -funds, other state and 1oca1 spec1a1 educatlon funds -

r ’ '&A

-used for handlcappéd students “in voratiomal programs can” be used

to. sat1sfy the state match under the VEA —5/ \"
The Qas1c state match’ ufider the set as1des for dlsadvantaged
and handlcapped students is at. least 50 percent of the excess o
costs of programs services , and aCthLtleS under~subpa;ts 2 and 33
for which" these set - as1de funds are used and,’ in the [case, bf ;
st1pends under S;ctlon 110(b), -50 percgnt of the cost (not excess A

5
.cost) of such st1pends§-/ However the 1979 Technlcal Amendments

l

authorlze states pursuant to regulatlods to bg establlsh y,

" the Secretary,to increase the Federal share«of Set~aside programs L

3

'for handlcapped and d1sadvantaged (1nclu&1ng LESA) and st1pends S

o
v

\/ ~
to amounts greater than 50 percent (and reduce the state share

<

:accordlngly) for LEAs aﬁd/?ERs whlch are otherwlse flnanclally

%
_unable to provide such payments.™ { Although baSed on, “ka’ and OER

s °

inability to provide matching payments "this prov1s1on permlts a

EAN

reduction- in the state match. for these natlonal prlorlty programs.
» N

Accordlng to the House Report, this 1979=amendment wds made because .

/
some states had d1ff1culty spendlng national prlorlty program funds

under the existing matchlng réQulrement because of w;despread state

and local tax cuttlng 1n1tiat1ves and some. states haddresorted to

1mposing matching requ1rements on 1ocal eduoatlonal agencies and

and other eligible rec1p1ents 3/ ﬂhe four states included in our

,study imposed matchlng regulrements on local recrpients "

34/ OVAE Legal Opinions Handbéok at 156 \November 22, 1978) ¢

35/ 34 C.F.R. §400.%303(a) and (b), . :
.36/ §110(e) of the VEA, as added by P.L.96- 46 (1979° Technical Amendm

37/ 'House Report, P.L¥/§3¢46 (1979 Technlcal Amendmentsgat 10.

. - ] ' AR .- 118 T - T % :
N . e . X . L T A . ¢‘




House Report indicates, by example, thdt an aggregate statewide

. . v 8 “/ . T .
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. ~ . N . - . .

Regulations gmplementing'thig'permiséable reduction in
e * .

: : p . s . A
%he\state match haé% not yet been issued in final form. However, the ™

<

/Jt' mateh for these Set-ésides might be 40 percent and the federal

B

share would be”60 percentégl The amendment is also_intended to . . .

ol

- o * 2y * ’ M 'y . . )
permit states to make larger payments for set-aside purposes ‘to those

JLEAs and OERs that are otherwisé .financially unable to mount ¢hese

/>

.programs.. o
. , s . /\ . _ ) ) N ¢
OnsAgril 28, 1980, ED published-a Notice of ‘Proposed Rulemaking

- > - ‘ ~ 39
&NPRM)implementing the 1979 Technical Amendmentsr—é The NPRM sets

¢ .

- out aﬁong other things, the criteria for demonstrating financial

e o™ - * 119,

‘ inabilitZ: The criteria

~38/ Hpuse Report, P.L. 96-46 (1979 Technical Amendments), at 10.
/ ' «

are as follows: '
_ S L

PR + (1) Available revenue is substantially . ~
reduced due to exceptional and unexpected
circumstances such as-- :

(). A ural: or man-made disaster; . .
* o (ii) The \unexpected removal of' property 1\
from the tax Yoll by government action; or
~ v (iii) The unexpected departure of an
. . industrial or commercial entity. :
e ' (2) Eligible recipients within the -~
v . - State have reached their bonding or taxing " _
limits and, as a résult are unable to - : 3
genérate necessary revenues to operate . )
_ national priority programs for the handi-
\Jcapped or dirsadvantaged.
(3)" .The State's tax effort for public
education is greater than. the national Co
average, yet the State's_per pupil
expenditurés for .public education. are o
below the national average. For ., P T 1
. - purposes of this section, tax effort means the -fffi e
aggregate of State and local revenues spent
for public elementary and secondary education ‘
as a percentage of total personal income
of the citizens of the State. '

»

i‘\' .

45 F.R. 28288-28296 (April 28, 1980). , ' -

g
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" programs set Qut below draws heav1ly from the GAO Report.

g most in need? . : o
most In needs : w120

3 8-30 . ' ’
", .' \.

(4) The State is subject to other umique ' ’
fiscal or budgetary copéditions which are '
beyond the control of th; State and
which prevent the State' from providing

\

Pa ~ sufficient matching‘funds . -

/

The NPRM. also provides that the state must use additional”

'VEA.funds above the minimym percentages currently requiréd to

[

substitute for the matching portion which the state is unable to

N e

o

On Dez/ﬁber 23, 1980; the U'S General Accounting Office N
published 3 paper éntitled "groposed Changes in Federal Matching
and Maintenance of Effort Requirements for State and Local Govern-:

r ) b

menti" (GAO Report) The paper contains a comprehensive analysis

. of Federal laws which contain matching and maintenance of effort

o -

- 7

provrs1ons‘ The analys1s of the VEA matching prov1310n for set-aside

St

- .

s
B. “Analysis of the VEA.MatchinglPrOVLSion for Set-Asides
r
The fundamental 1ssue with respect to the matching prov1sions

“of the set-asides for special needs populations is whether théy

/
should be repeaLed or, substantially modlfled f Congress repeals

the matching prov1sions relating to other aspects “of the VEA,

.should also repeal the matching prov1sions applicable to -the set-

asides for the reasons set\ont\ln chapter 4, . However, lf Congress
decides to generally retain matching we - recommend that Congress

use the following analytic framework for address1ng the isSueé,for

Id

the set -asides. The proposed framéaork is deriVedffrom the recent’

~ rd

" 6AO study on matching provis1ons ln Federal programs
~ (l) What 1is the ratfonate for the matching provision?

mm
(2) Is it achieving its intended objectives?

(3) 1Is it causing undesirable consequences for state
- and local stability and independence?

X4) Does it tend to frustrate the achievement of other.
o » Federal objectives, e.g., funding local recipients -

y
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(5) comparable laws contain matchlng provisions? If
. not, what makes VEA.set-aside provisions uique?

Four rationales are often cited to justify the inclusion
- - : ~ ) . ' . «

:~ ,of matching provisions: . & . _ -

(a) . He%ps the Federal government limit total budgetary

1
_— ' ) \ outlays and spreads limited dollars to a 1arger
number of grantees by passing on some of the costs
° “ . & - - |
to non-Federal sources; (p.6) : .

& = -

A ‘ » (b) Leverages a total public sector resource commit- )

- mént far eiceeding the limited Federal dollars : |

_available; (p-8) h
- (¢c) Serveslas a ‘litmus test ofigtate énd local interest /

in grant programs, i.e., it Serves as amscreening

device; (p.17)

/
. P . ‘e .
¢ . %) State and local governments will take a more active

interest in overseeing and ‘managing the -Federal

grant prOJectglf their own toney is 1n¥olved (p.20- 21)

e

Set out below is an,analysls of the matching prov191ons in e |
< —

) llght of‘ﬁhe five issues 1dentif1ed by GAO (see above)
The only ratlonale for the matchlng provisions applicable.
to the set- as1des for spec1a1 needs populatlons artlchlated in.
the 1eg1s1at1ve h1story is a statement in the Senate Report

accompanying the 1976 amendments that the set-as1de was included

to‘prov1de an incentive for’ the states ‘to target more of thelr |

~ funds on specidl need categorles

I
- . i
|
|

" The second issue is whethg the matching provisions are

achieving their inténded objectives of generating additional

4
state- and 1oca1 dollars for spec1a1 needs populatlons This

N ‘lssue is beyond the‘scope of our study However other reseanéh

RIC , osT oL )




belng conducted for an by NIE should prov1de relevant data 40.

N P
¥

. s
. -The‘third (issue of whétherthenatchlng prOVL510n'1§i .

causing undesira.‘e consequences for’state and local f;scaL/ .
stabilrty and %hdependence is.a}so beyond thefscope,gg this: ""9
st&dy However, in "addressing the £ssue; Congress should ~
conS1der a GAO f1nd1ng that all matching requlrements which are -
effectlve i.e. ,<actually stimulate addltlonal state andkiocal

. Py 7.

funds,by deflnltlon have gonsequeﬁges on fiscal stability and

,independence. The question for Congress to determlne‘fs/;hether'

the extent of the state or local commitment of resources required
) . . .

by the VEA 1s ‘overly burdensome The question of burden is
E.4L

The fourth questiori fs whether theg@atchrng ﬁrov1s10ns

addressed in depth by other research prOJeCtS funded by NI

frustrate the achievement of other VEA objectives e.g., funding'

local recipients most if need. The-l979,Techniéa1 Amendments '

were designed _gweliginate the ¢onflict between the goal of

providing assistance to recipients in greatest need of-such;

-

assistance (e.g., low fiscal ability) and the burden plated on. % -

such recipiehts. To date, ED hags not issued final regulations'
N o

implementing the 1979 Amendments and therefore the conflipt‘ o

. Jl,.
dT\as‘ :

persists: Even if the proposed, regulations were- adopte
. o K
presently written, several ,states directors felt that they would _

not effectuate Congressional intent. .This is, because the proposed

regulations: (1) ‘place a heavy emphasis on. the ablllty ;of - the
-
state (rather than particular local rec1p1ents) to demonstrate =

QQ/Berkelev studies.
Q/Id . . . : -

14 .

)



fiscal fnability in order to qualify for the reduced'match

whereas the statute and legislative history appear to place a

greater emphasis on local inability, 1rrespect1ve of state

‘fiscal ab111ty and (2) require "additional VEA funds to be used
" to make up for the reduced state.or local match.

The final. 1ssue which CongrEss should cons1der is whether

#
oth#r comparable laws contain matching provisions and, 1f not,
- o

¢

‘what makes the VEA matching”provisions-unique. Congress has
enacted several other eddtationzmd training programs which are

- targeted on the same special needs populations served by the
VEA natlonal priority set as1de and subpart 4, including Title I

of ‘ESEA, CETA and Part B of EHA as amended by P.L, 94-142. None

_of these laws contalns matching provisions

Seven@i personnel quest&oned why the VEA should be treated in a

different fashion. The leglslatlve history does not provide any

explanatlon for this dlfferent treatment There are two posslble

L3

explanations which we have identified. One poSs1b1e explanatlon

£
is that h1stor1ca11y the VEA has included matching provisions and

past pfactlce should be reta1ned for all maJor categories of :

mandatory expendltures, 1nc1ud1ng set~asides for special needs

v

populationsi This rationale obviously does not explain why the

L

VEA set asides“for special populations are treated .differently

e .

than’ other cotmparable 1aws .
A second poéslblé expLanatlon Ls that unllke Title I, CETA,
"and P L. 94- 142,under which all funds are used for categor1ca1

programs “for the spec1ab needs populations ,under the VEA some

",

funds .are usedlfor general aid for vocatlonal education. 1In

-

'f‘

123 r
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other words, métching under the set-asides arguably is included

as a quid pro quo for permitting states to use some VEA funds to

v

generaILy.éid vocational education programs.
\In summary, we recommend that if Congféss generally retains

matching, it should use the analytié framework set out above to.

determiné whether or not to retain the matchiné_provisiong for the

-~

set-asides for special needs popﬁlations.
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IV. The Excess' Costs Provision

e -
AY - -

A. Description of the Legal -Framework

As explained above, states must separately match VEA funds

a {

°set-aside for (i) handicapped persons and (ii) disadvantaged persons

(including 11m1ted-Eng11sh speaking persons) and st1pends42/

ED has interpreted Section 110 to reqqire that set-asides (and
the match) for handicapped and disadvantaged persons (including

1im§ted Englishgspeaking persons) be used to pay for the excess

costs of programs, services and act1v1t1es under subpart 2
(basic grant) and subpart -3 (program 1mprovement and supportlve

serv1ces—3/ for such persons. The excess costs concept ndoes -

z

not apply to stipends. ED explalned that it applied the concept

s N

of "excess cost' because permlttlng VEA and state matching funds
to pay for the full cost of vocational éducation for handicapped
and disadvantaged persons might result in a reduction of services

‘for such persons 44/ >

Excess .costs are the costs of speclal educational and-

related services above the costs for, non-handlcapped Studernts,

gnon-dlsadvantaged persons and persons who are.not ClaSSIfled

" 457
as persons of llm1ted-Eng115h~Speak1n§ ablllty, "ED has

(I
1nterprgted the excess cost requirement aséhav1ng a different '

>

application for malhstreamed programs than for separate
t

a

speciallzed programs for such persons. ° T

»

~

- 42/5ec, 110(a) and (b) of the VEA (zo U.s.c. 2310(a) and (b))

32 C.F.R. §400.303. .
. 83/34 c.F.R.4§400:303(a) and (b). ‘
" bb/Notice of Interpretation, 43 F.R. 12757 (March 27, 1978).

45/34 c.F.R."§400, 303(a) and ®).] o= A
. » S %sa ’ o ' . . 2 ° ‘W ’

. -

o
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other thlngs,*“the assrgnment of special- personnel to the class,

" capped or dlsadvantaged students enrolled in regular tlasses.”

"tronics to the handlcapped or disadvantaged student in the same .

- program basis, is required Y

In a mainstreamed program, excess costs are the costs of
extra or supplemental support to the handicapped or disadvan-

taged student in a regular- vocational class or "to the
) o 46 / -
instructors ia—the class."" This support may include, among

t >
spec1al program modﬂ(\catlons or the prov1slon of spec1al remedlal

educatlon 1nstructlon, counsellng, or other services-to the handi-
R - 41/

For example,_lf in a particular malnstreamed prggram the
cost‘of providing vocational training in electronlcs to’ the non-
handicapped or non-disadvantaged-student is $600 and ‘the cost of
providing supportive serv1ces in vocational tralnlng in elec-

o

class is §150, the State may use the combined Federal funds and )
State and local funds .to pay on;j tne incremental cost of $150
for voeational;training in electronics ﬁor thqfhandicapped.or
disadyantaged student. Uéder the OE interpretation,?the excess

cost requirement pertaining to mainstreaming applies to the

aggregate of all state and local funds expended for exoess

costs - for such persons.. andmno_sep ate match qe a program ‘by )
i L
PRI 1’@

If a separate specialized program is warranted for handicapped

.

'or disadvantaged students, funds ‘set aside under Section llO(a)

and (b) may pay for the full cost of the‘lntlre separate speclallz-

.

» Ly

46/ Notice of Interpretation, 43 F.K. 12757 (Mar 27, 1978).
47/Id ' ;

»

. . e . ' ‘ .
. L . ¢ . 1 .t r
) N 26. S
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3

program so long,as the average statewide (state and 1oca1)

expendlture per student for handicapped persons equals br
-~ @

5
exceeds the .average per student expend1ture €§§ non- handlcapped

persons; .and the average statew1de (state and local) expenditure,
{ . .

per student for disadvantaged persons equals or exceeds the

ay/ . .

average per student expenditure for non-bandicapped pezsons..—

EY

”
B. Analysis of the Excess Costs Provision

.
\

Several problems and issues with respect to the excess

costs provisions were identified in our study. First, several

persons expressed a concern with the burden oiAEgeping'records

to demonstrate compliance with the,excess cos regulations.’

The burdens and problems 1dent1f1ed are that (1) LEA acceunting .
s&stems are not geared to provide the type of documentation -

required by the regulations, (2) the ihterpretation that .
@ " ‘ * M ’
LEAs operating separate programs may use, VEA to pay, for the full

‘costs rather than the excess acts as a d1s1ncent1ve to main-

stream spec1a1 needs students, and (3) the small amount of
S

funds made available under the set—asides when compared with

the admlnlstratlve burden of keeping adequdte records has the

efféct of. d1scourag1ng application for the assistance or results

v &

in w;descale noncompliance with the requ1remenrs.

" The problems with the excess costs prov1slon ldentlfled

[

should be considered in light of statements by other Federal .
A . R - ] 5 » ,
‘and state persons interviewed. As one government official

explained, "if the Office for Civil Rights and the Office

[N

aof Special Education ever7took their jobs seriously and ' .
required cOmpllaﬁbe with Title VI , Section 504, and P.L. 94-

‘142, there would be little bickering about the excess .costs

L4 P . )

. ;
- »

R . A

-
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v

-~ and matching provisions since the costs of compliance with -

— Title VI, 504, P.L. 94-142 would be far greater than the .

W

current Federal, state, and local expenditureé for special

needs populations in vocational educational programs."
We conclude that:the ipclusion of 'an excess ,costs provir

> sion or an equivalent is necessary to ensure that VEA set-

4

-

iﬁ}d{ funds are used to pay only for the extra costs associated: .
with ensuiing;equaI opportunity for speciél needs populations.
Thg local recipieﬁq should be responsfble féf pfoviding the ~

same level of fiscal guppoff to special needs populatioﬁs as it
. ‘provides to other children. Tolthe e%tent it costs extra to

meet the special needs of &isadVanqaged and handicapped”

< studepfé, these extra‘cosﬁs.should'be'paid for in part from the
VEA. To repeal the excess costs provisi§n would mean that

L - ' LEAs couﬁd use VEA funds to replace state and local funds

hich would have made a ailable for special needs populations

and ‘use ﬁhe freed-up funds for property tax‘relief or
general ald, .g., to buy gym equipment or band unlforms In
° ¢ short: the exéegs cost[concept should be'retained and

specifically included in the VEA.-

However, we conclude that the excess costs provision, as
¢ ’

- . .

- presently interpretated by ED éhpuld not be retained since it

. . -
N\ is unclear, vague, internally inconsistent, ‘over}y burdensome,
I'd

an;'créates disincentives to comply with VEAs objectives of

. mainstreaming special needs students. ° . ) , "

g -




“State interviews and an analysis of the written interpre-

tations provide support for the conclusion $et out above First,

the, test wused to détermine whether a recipient operating a

"mainstream program" is complying with the excess costs provi- \

sion is unclbar and overly restrictive. i;t is unclear because
o . . T ' :
it does not delineate what constitutes "supplemental support" w
\ . -
(see description above) and it is overly restrictive because it - - ¢

v

\‘requires documentation‘that each child is receiping the,areragé .
<r"expeﬁded for similar children out of state and local funds

(e.g., $600) before VEA funds (e.g., 5150) may be expended on a

disadvantageﬁ or handicapped chilo." This type of child-by-chiio

. documeqtation (i+g.,~tracking'the‘VEA ﬁunds‘doyn to ‘the child

‘leGel is -beyond the capability of most school districts in this
‘ . \

v

country. As one State director explained:

First, unlike for handicapped children districts
do not track disadvantaged children individually,
* nor do they have individual educational plans that

__ will allow them Eg do this. 'Thus, ,tBe voc ed .

requirement Mimposes additional obligations for.

. tracking. ,In addition, ‘vocational educatien oo

dollazs are peanuts for Jisadvantaged students *
o~ | and some large districts have.not been able to

: .use these funds because, of .the administrative :
burdens qf complying with the ex1st1ng regulations. .

PR
:

-Second the tests-used to determine whether 4 rec1p1ent .

R v )

L operating a separate specialized program'is complying witl"the ,

¢

#

gXcess costs proV1sions are unclear, iguous and are internally
o

v 1nconsistent‘and 1ncons1stent with ngressional intent. The

- interpretatibn by .ED which permits VEA funds to pay for the full "N
. costs o separate programs is on its face inconsistent with the
L concept of excess costs; i.e., one can either pay for the full ~—

© costs or the excess costs of a program.’ Children in separage

_— ' ‘ \ . - ;é

A% . . s . .- s 0 . ..
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programs ére/entitled to theleeme 1e§e1 of regular state and local

LY

vocational educational funds as"they would havegreceived°in the - *

absence of the VEA and VEA funds (and the state match)'tﬁen to be
* . “ - ' » .

’

used for the additional or excess costs. To permit rec;pients

to pay for the full cdsts with VEA funds means that the state

‘funds which would have been .used for these children can now- be

s .
used as 'general aid and/or property tax rélief.

Assuqiné for arguments sake that EDZs interéretation~of
excess costs in sépdrate settings is deemed to be dorisistent
with the VEA, the 1nterpretetlon is still internally inconsistent.
On the omne hand the 1nterpretatlon provides that the\programs max

be funded.ln ful{ with the VEA setea51de and state matchﬁgj On the

a

. other hand;the interpretation states:

~ . s
- -
-

However, the average statewide
(state. and local) expenditure, 3
. «per student, for haﬁdlcappe persons
. must equal or exceed the average’ per
‘o " student expenditure for non«handlcapped
. personsSU/

.

s ~ ’

If recipients are paylng the full costs of programs_gut of tho

VEA funds and state match, how lS it p0351b1e to ensure that program

¢
-

participants are rece1v1ng the same average expendlture out of -

‘ 4

®

state and local funds-as nonparticipants? ~State persons 1nter-

viewed either were unaware of 'the quoted 1anguage or 31mp1y -

1gnored it"~—Those who were aware of it also explalned that o

a statewide concept of excess costs was unworkable in that the

e L]

concept must be based on the ‘unigue characteristics offeach recipien
59743, F.R. 12758 ‘(March 27, 1978:\ _

20
/Id - v . N N ~“_. . ' * ° . .
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The abOVe analys1s should not be conStrued as 1nd1cat1ng

an insurmountable problem of policy development We recommepd

that the 1nterpretations of excess costs under the VEA'be'" |

4

. modified to balance the need 'to avpid VEA set~aside funds e
being used as general aid or property tax w1th the adm1n§%tra-

.tive burdens associated w1thademonstrat1ng compliance. - \
> oy : A
The currént Title 1. guidelines 1mp1ement1ng the excess cost€”
A,
and supplanting prov1s1ons reflect such a balance and should:be

used as a model. 24 1 general the T1t1e 1 regulations use

>\ \pgesumptions”to 1nd1cate comgliance with the excess costS

‘e

provisions rather than relying solely on strict child-by- child
accounting or t: cking ‘dollars down to the chi&d level. 'The
Title I guidelines include separate tests for in-class programs,
~pull—out programs, replacement programs (1.e., separate classes

| which—reolace the regular instruction) and add-on programs!

>

. (hefore or afte' school) Fog;example, "the VEA.regulations could

14 de a test hich states that a recipient will be presumed
v in complIiance, with the excess cost provision if it uses VEA set—
.aside funds to pay for special services which may not be provided

with state and local ‘regular vocational education funds, te i
special equipment‘or brailleobooks, and that set-aside funds

have been exhausted in the process of purchaéing special gpods

or services. _The documentation requirement for the presumption

would simply bgiio show that VEA“set—aside funds were used to

&

+

. pay for these services, . not- documentation that ewvery special
- .

v - . A4
: »

—

5lfee 34 C.F.R. §200.94 (46 F.R. 5146, January 19,.1981) as .
' ﬁr‘a fied by 46 F.R. 18976 (March 27, 1981) See also, 34
C.F.R. §201 133 and .134. . -

£

- | . | . , r‘- 1-3;1‘%%‘0 _
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néeds child'éotually received the same aﬁount°of.dollars as
the non-special needs’ child. Furthér ED oouid adopt a speciali
.test for recipffhts receiviqg less than a ‘given amount of

‘set-aside funds (e.g ‘$2, 000) whieh uses, an assurance that VEA

'funds would only be used to pay fdrbthe extra costs of

o ® ‘ b

ensuring oqual opportunity. .

?

.
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Programs. for Disadvantaged Students

A. Introduction

Tlre previ%us sections of this chapter analyzed t@e
Jgeneral issuesgtgat'are applicable to the seg-asides for the
disadvantaged as well_ as handicapped students. The pu?pose(
of this‘sectidn is to aﬂalyz? thg specifié provisionps applic-
able to themgisadvantaged set-aside and subpart 4 q; fart A
of the VEA which ﬁrovides‘loo peréent funding-for sgiéial
programs for the dlsadvantaged \ B ‘

B. Descrlptlon of the Legal Framework B

Definition of the Termz?Dlsadvantaged .

The VEA ‘states that’ the Term "disadvantaged" means
"persorrs (other than handicapped persons) who have academic
: —_—
or economic handicaps a® who require special services and
L - : A
. assistance in order to enable them to succeed in vocational

’ education programs under criteria developed by the Secretary

based on objective{sténdaras and the most recent available
, . - ‘ . .
. data."22/ . ’ < .

©

°

The "‘criteria developed°by the Secretary" are et

out in- the regulatlong.53/ The regulat&ons deflne the term

-

academlc dlsadvantagg" to mean ‘that *a person lacks readin
8

o

and wrlt}ng skills, lacks mathematlcal ‘skills or performs

A3
v

bel o¥% g{ade~levé1." : S :

3 -~

¢

22/ gec., 195(16) "of the VEA (20 U.S.C. 2461(16))
53/Appendlx A, 42.F.R. 53864-




3
H
H
z

institutionalized or under state guardianship.

: Resué;e '79, an OVAE manual for 1dent1fy1ng, v

cla331fy1ng and serving the disadvantaged and handicapped

unqer the VEA,explalns that ~academ1cally disadvantaged

individuals do not have the academic skills to succeed at the

tlme of entrance or while enrolled in a vocatlonal eduCatlon

program. ...[Tlhey require supportlve services or speclal <.

- e

prograﬁs to enable them to meet the requireménts for entrance

1nto the program\Q\ «to gontinue anhd complete the program. "éi/

The *term "economic dlSadvantag;V means famlly income 1s at-or

below the n%{ional poverty leual participants or parents or
guardlan of the participant is unemployed, participant o;J//
parent;is recipient of public assistance or participant .

-~

The legislative history explains that the definltion

of the term "disadvantaged' was modified in 1976 in response .

.to widespread criticism of the previous definition which

- o
stated that disadvantaged meatfs anyone who has "'academic,
2 ' - e
socioeconomic, ‘or other handicaps that prevent them from

succeedlng in the regular vocational: education program. nB/
Questlons were raised about whetHer the person had to be in a

regular program and fa;l in ‘that program before he or she

-

2

. %/ posurge '79 Manual for Identifvine, Classifying,’and

Serving the Dlsadvantaged’and’Handmcapped Under the
Vocational Educatlon Amendments—of 1976 (P.L. 94- 482) at -
22, i, i S .

-

55/H R. Rep. No. 9471085 at 35. : -

-

- . 13-

-

¥
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cou}d qualif§. The legislative history also explai;s that
"e conomic disadvantage is the clearest hardship which a
person can have in o?der to show the need for additional .
. "~ services" and that another clear indigation“of a need for

A ] + .‘ -
L3 . . .‘ y ¢ * .
additional assistance is that "someone is not succeeding in .

/ 2>
_ t?e regular acddemic program in a school .and risks dropping
R out of school as a result."gg/ ‘
. - ’ ;
2. Mainstreaming \ . —

-

Thé' VEA requires that states must use VEA funds,

to the maximum extent feasiblé, to assist disadvantaged
< - >

students to participate in regular vocat10na1 educatlon
} programs.éz/ ED's lnterpretatlon&of the excess costs provi-
. sion includes the following clarification regarding -the < .
mainstreaming requirement.é§/ . s
« . ' - .
] . The removal of...disadvantaged students - “ T
' from the regular ‘education envitonment
) may occur only when the nature or severity
of the...disadvantage is such that .educa- =~ -
. tion in regular classes with the use of g&
v . supplempntary aids and-services cannot be’ '
achi .satisfactorily. In order “to
achieve this end, . .disadvantaged students
. should be placed if possible, in a main-
- streamed program . ]
Lo 3. Authorlzed Uses of Set A51de Funds. for the Dlsadvantaged -~
@?“ ED s 1nterpretat10n of the VEA excess costs provi- .
51on generally describes authorized uses of VEA funds in .
malnstreamed as well as separate programs .~~~ 59/ With respect
R _ e
. ' 59/1d s : A
”57/Secf.110(d) of the (20 U.S.C. 2310); 34 C.F.R..§400. 313
: (b). Seevalso, NPRM 45 F.R. 28293 (April 28 1980)
. Blu3p.Rr. 12757 (MaEch 27, 1978). : -
o 2/14.; see also, 34 C.F.R. §400.313. . N

‘ . - 135 .
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.t® mainstreamed programs; -extra support ;j,é provided to the

disadvantaged students d%“to the instructors in the'Eigssf

. . - i r
This supplemental support may take tlie form <
~ of the assignment of"special personnel to the
class, special program modifications, or the . .o
+ provision of special remedial education , .

the handicapped or, disadvantaged students .
enrolled in regular classes. ~These additionagl
services may be paid for out of Federal funds
.and matching State and lecal funds, under section
110(a) and (b) set-aside. ' ‘ ’ bt

\ L instruction, counseling, or other services to
e

\ With respect to separate programs, VEA and state

matching funds may Ee used to.pay for the full costs of

' .

. programs (see sugra}ff’ ) . oL

. .Resurge '79 contains examples of the types of

services which may be funded under the VEA set-aside:
Su;vey/ES!&uatidﬁs - .

Outreagﬁ‘kttivities

v

‘Identification and Testing

‘ . . "Btaff Development _ i
. Curriculum Modificatdions "y T ’ \\>\>,//'

. Curriculum Devélopment ’

“

Reme?&&i Services - :
Coﬁnseling Services |
4. Subpart 4A7 Sbegiathrograms for.the Disadvgntaged
In addition to the set-aside for the <disadvantaged
under which Eﬁe state must expend at least_ 20 peféent of its .

Py

subpart 2 (basic grant) gnd\§u5part 3 (pfogrém improvement ang

_ supportive serﬁiceslmﬁon%pch&ghildren, he VEA iﬁcludes sub- -

part 4 which proviaes 100 peréegt:Fe eral- funding for special

. »

Y

A

-
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programs for the disadvantaged.ég/ Eligibility for partici-

. . . e : Y
pation in the special programs is limited to persoms who s

‘because: of academlc or economic dlsadvantage
Tt Vo (1) Do not have, at the time of entrance | o
e, , into a vocational education program, the
prerequisites for success in the program;
or who : s

M) Are enrolled in a vocational education

. . program ‘but require supportive services ,

'~ or special programs to enable them to meet -

. the. requirements for the program that are L

s established by the state or the local S
~. educational agency 61/

. Mg

A ‘state must use the funds available under the

?

~“separate authorlzatlon, in accordance with the approyed five- .

' - . S
year state plan and annual program plan, for spec&al programs _

of Vocatlonal *education for dlsadvantaged persons in areqs of

high concentTation of youth unemployment or school dropout 621

nanc.ln).@__/ L , ..

(the statute says

r

fo o

60/ Sec..140 of VEA<(20 U.S.C. 2370); 34 C.F.R. §00.80%k. The .,
term “dzsadvantaged“ is _defined in' Sec: 195(16) of VEA and, -~
the,definition, as znterpreted by OE, appears in appendix -,

"A -0of the regulations ‘and 34 C.F.R. §400.804. This definition is”

. identical to the definition applicable to set-aside programs.
~61/ Sec: 140 of VEA (20 U.S.C. 2370); 34 C.F.R. §h00: 804 (d) .

[ EQr further disciission 6f this priority factor see discussion supra, chapter 2.

- 63/ 14.; 34'* C.P.R §:00.802(a). 1In res‘ponse to a comment, OE -,

\ + explaing” the ratzonale for changing "and! in the statute '

in the *eguLatzons._ In order to provide a degree

'stenqy in- the regulatxons -for funding those progams

80
)

, of co
. ngch require prioritizing of local'appllcatlons,on the .

.+ 7. . basisfof youth unemployment or school dropouts’(the work | -

; ¥ sty program, the ¢cooperative vocational education ‘pro- . . .
: " gram, and special programs for” the disadvantaged], the c
. % ¢ .wordv"and" has. “been-’ changed to "or". Funds may be-used in

> ..+ . areas of.either high concentration "of youth unemployment or or -
- high concont:ation of school dropouts. (42 F.R. 53885 (Oct. 3,
oo demy. T, Ce

: Q w-., R ‘e o e i

ERIC. .. . . ey 187 o
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A state nust 6;e the funds under the separate authorization

to pay up to 100 perceﬁt of the cost of special prognams for,

64/ < _
disadvantaged persons. : ) .

o
e
e 0

© Fdrds available underothe separate authorization may be used

-+

" in ‘addition to funds made available to the state for basic grants.”

(section 120 of the Act), provi vided, that the funds are used to

A

conduct special programs of vocational education for the disadvantage

65/
-  to enable them to suzxsd in vocational education programs

. A recent policy memorandum explalns that Subpart 4 fun :
may be used to pay all directly relared costs for the :¥$5i35>,;
progams including such costs as may be necessary for administration,

ancillary services, and such support services as recruitment, | s
. , ' sa/
~-guidance- counseling, placement, evaluation, and follow-up. . e

>

s States receiving grants'under Subpart 4 must make specific

provision for the particzpation of students ennalled in non-profzt/
: 67/

private schools and must ensure that VEA funds are not commingled.

- ' N

%

~ —
64/ sec. 140 of VEA (20 U.S.C. 2370); 34 C.F.R. §40Q.802.

‘

gé_/ ‘;g.. . - a.- 3

-9 »

66/ Policy Memorandum BOAE/DSVPO FY. 79-8 (May 4, 1979)

67/ Sec. 140 of VEA (20 U.S.C. 2370); 34C.F.R. §400.803.

-
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~ C. Analysis of the Legal ‘Framework for the Set- Aside
and Subpart 4 ‘ . . o
1. Introduction ’ 4 : |

There are four major issues concerning the set-

aside for the disadvantaged and subpart 4 special programs. ‘-i
|

<

L]

for the disadvantaged. .y
(1) Ts the definition of the téerm "dis-
advantaged" ‘clear? i ’ -
(2) What is the relatlonshlp between the set— T ®-
K aside and subpart 47 . : .
. ’ o
ce (3) What is the relationship between the set- °
aside and subpart 4 programs and compensa- . Y,
tory education programs like Title I of . .

ESEA? . )
Is the VEA legal framework.spec1f1c enough .
to maximize the likelihood that set-aside
and subpart 4 funds are used to fund

~  programs for a limited number of children
. ; which are of sufficient size, scope, and
) quality? ‘ i ,

. ~ Each of these issues is discussedﬂbelow.
L. - ) . ' :
S 2. Definition of the Term 'Disadvantaged"
\ . P )

2 Two separate issues ‘surfaced.regarding the defini-

oy, tion of the'ternv"disadvantageda" The first issue concerns
s+ the relatlonshlp between academlcally and economlcally dis-+
’ . T RIS
advantaged Slnqe the need for spec1al se{vmces *in order to

k? '\‘
A" F)

succeed in vocational education programsfis a condltlon for
be1ng considered "dlsadvantaged" it appears that ellglblllty
. should be llmlted to the academlcally d1sadvantaged The

- e economic status of an 1nd1v1dual Chlld 1s a relevant causal .

“ factor Which should be taken 1nto cons1derat10n in the des1gn

?¢ of a program not for. purposes of determlnlng eligibility Even

139 L
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‘Title I of ESEA, with its strong focus on poverty, only uses *°

low—lncome to determine whlch schools will recelve assistance
»and<not to determine student ellglblllty (which is based
solely on acadeﬁicwhiSadyéntagemencJﬁmmumwmwﬂ*»mm;L~,- .
) 'Congress should consider amending the VEA 2o conform’
"w%th Title I's definition. ;Such a change would.not prohibit
a ;ecipient from using‘VEA funds for waqrk study Br stipends.

The revised definition of "disadvantaged" persons should

.

read: : ; _—

Persons whose educgilopal attainment is
.below the level that is appropriate for
children of their age and require special’
services, assistance or programs in order . N
to enable them to succeed in vocational -
education programs.

ﬁﬁgfhe second issue Tegardimg the definition is its . =

treatment of handicapped students As pyesently written,
the definition can, and often lS construed to restrict participa-

tlon in programs for al} handicapped sﬁhdents lncludlng

students wgthl"mencal,,thSLCal and emotlonal handlcaps w68/

. This xclus10n Ls overly” broad and has the effect of subJectlng
= REURE &

otherw1se qualif ed handlcapped persons .to dlscrlmlnatlon on s

T n

- > -
-

v ~

the basis of handlcap e --3

For example, a moblllty lmpalred Chlld J%o recelji:///

special phys1cal educatisn’ may w1sh to ‘enroll in a vocatiomal

education program Assume ‘He or she ‘is academlcally dlsadvantaged

. . ‘
but does not require any speclal educatlon for academlc

.

deflclencies #Tust some remedial tutoring of the.klnd normally
. \

N b}

59f surge-%w at 21 and 27¢, - 140 . o .

=5, 2

1;,5‘
i
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-

provided in the set-aside program for the disadvantaged.
Should-this handicapped student be excluded from partigipat$6n~

in the set-aside program for the disadvantaged when he or she is

o~

otherwise qualified and would not be receiving needed

1 .-

servVices under <the set-aside for the handlcappedV “We
recommend' that Congress clarify the situations under which
handicap persens maf ;eceiVe assistance zider the set-aside
for the‘disadvantaged.

3. Relatdonship Between the Set-Asides and éubpart 4

State personnel interviewed provided siggificantly

.diffefent answers to the relationship between the 'set-asides

and subpart 4. -With respect to the design of ﬁrograms.some
persons’explalned that the programs are 1denfical others
explained that subpart 4 moriies are’ used for separate programs
for those furthest’'behind. All persqns described the obvious
diffefences with respect to matching‘(set;aside: yes; subpart .
4 : no)'and the applicable priority cgnsiderationé (th$>subpart

2 funds are prioritiZed according to the two application

approval criteria; the subpart 4 funds requlre that prlorlty

' go to areas of high concentratlon of youth unemployment-or

school dropouts). We recommend that the set-aside for the

di%advantaged and subpart 4 be combihed. Subpart 4 would simply -

4

" be folded into the set-aside for the dlsadVantaged : \

\

'4. Relatlonshlp ‘Between Set-Asides, Subpart 4 and Compensatory

Programs . 5 *:& ) . -
| Uhder the preseﬁt VEA there is no mentlon of the

need to coordinate the prov1smon of prog}ams under the set-

aside and subpart 4 with programs~pperated under Title I of

ESEA, although the objectives “of the various prOV151ons are

. : . L \

[ s e
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comparabl States “Teport that few eﬁfgits rare made at the
state or'local level to bring about such‘coordination. We .
recommend that Congress 'consider requiring coprdination between <

" these two Federal programs

¢ 3. Absence of Program Design Requlrements in the VEA ’

Und%r Tltle I of ESEA rec1pients mﬂst deslgn
programs which are based on identified needs and whlch are v
;vef of sufficient size, scope, and quallty to show reasonableg

;s progress toward meetlng the needs of the program'part1c1pants

These prov1s1ons are 1nc1uded to av01d dilution of services -

so that eVen though everYone is not prov1ded with serv1ces,
those who receive services are ensured high-quality services.
The VEA does nat ensure that the limited resources are
"fo&Used“on a iimited number of children: We regommend that
- Congress include in the VEN program%de51gn standards to

1ncrease the llkelihood that programs will be successful.

VI. Programs for Handlcapped Students -

A. Introduction o - .

' This section of the paper focuses on the special-"
provisions appIibabie to the delivery of services under the
set-asides to handicappedéstudents. ot

B. Description of the Legal Framework

As explained sgﬁ!é, 10 percent of ‘the subpart 2

. and 3 funds must be spentiﬁor programs for handicapped

& . ' students. For purposes of the VEA, "handicappedF means:égl'

(a) A person who is: °’ ) ’
o ~ (1) Mentally reggrded
d ' (2) Hard of hearing;
. . (3) Deaf;

i R j ' -

e
.

-

IS
|

Section 195(17) of the VEA (20 U.S:C. 2461). _ i
z - ’ hd . @f v : .
' L FEEe— 142 ,

-~
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, *
. ) LJ - - v !) 2 . ”
. (4) Speech impaired; ' ’
. ' ‘ (5) Visually handicapped; ¢
’ - {6) Seriously emotionally disturbed;

. (7 Orthopedically impaired; or ¢
(8) Other health impaired personms,or
- persons with specific learning . <J
e disablllties, and .

-(b) Who, by reason of ‘the above:-
(1) Requires -special education ‘and

related serﬁices,,and . -
. : _ (2) Cannot succeed in the regular * -
' vocational education program without ’
spec1al educdational assistance; or TN e ¢

(5) Requlres a modified vocatlonal educa-
tiom program. -

The VEA.regulations include several provisions o

" which specify the relatlonshlp between VEA and Part B‘of e

LI
.

EHA, as amended by P.L. 94J142 . S e
§400 105 oé the VEA regulatlons sets out

. | s s C .
requlrements under Part B of EHA that apply to the admlng- . .

stration of prdgrams for the handlcapped under the VEA. - 1

', The EHA prov1810ns specify, among other thlngs that all

-~
N .

programs‘for handlcapped students in the.state are under the e
general supervision of ﬁersons in the SEA respon81ble for . .- }
. the education of handlcapped studehts that VEA funds must be o
. cbnsiateht\with the’qpal of providing a free approprthe o .‘w
publlc education to all’ handlcapped chlldren and that all
activities must ‘meet the standards of the SEA . - ,t‘”
A\ :. ' States applying for assistance under the VEA .
_must assure “that VEA funds will be used for purposes j e ; £
conSlStent}Wlth the state plan submitted under Part B of -Tf

‘e ‘ -
JQ/ and procedures for complying with this’/assurance and ag -~ .

-~

. . 8 . f —_

; L] -,

L . \ . CLTe
:

o - D34 CER. §600.141(5)(10). T g g ¥
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comparable. States report that few efforts are made at the

-

-state or local level to bring about such coordination. Ve .

recommend that Congress consider requiring coordination between )
. - . + AT
these two Federal programs. . s .-

5. Absence of. Program Design Requlrements in the VEA -

. L3

Under Tltle 1 of ESEA, rec1p1ents mus\ des1gn

programs wh1ch are based on 1dent1f1ed needs and which are

of sufficient size, scope,and quallty>to show reasonable .
[ od

. » )
progress toward meeting the needs of the program participants.

" 'These provisions are included to avoid dilution of services
. ) : .

so that even though everyone is not provided with services,

. those who receive services are ensured high-quality services.

)

—

The VEA does not ensure that the llmlted resources are

~focused on a 11m1ted number of ch11dren IWe recommend that

' P

‘Congress fnc}ude in the VEA program design staridards to
increase the likelfhood that programs will be successfufﬂ
VI. .Programs for Handicapped Students 15

-, Aé :Introductibn

s w7

¢ [

<

.This sectlon of the paper focuses on the speclal
set-asides to handicapped students.

B. Description of the Legal Framework ..

4 . . . .

s
As explalned supra, 10 percent of the subpart 2

and 3 funds must be spent for programs for handicapped

s students” For purposes of the VEA/ "handicapped" means: §2/
. (a) A person who is: - 4 . ]
(1) Mentally retdrded; R
L. (2) Hard of hearing, ° o
. (3) Deaf; . ?‘ '
" 89/ Section 195(17) of the VEA (20 U.S.C. 2461): .

J\ et 1 44 ..t
R < ~e ’ - .f
" / -~ . ‘ .
7 . . - ’
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, . . © (4) Spech 1m§a1red ) .
—\ . (5) Visually handicapped; "’ . Lt -
) " (6) Seriously emotionally dlsturbed
L (7) Orthopedically impaired; or

(8) Other health impaired persons,or -
persons with specific 1earn1ng

dlsabllltles, and - B
(b) Who, by feason of the above: ~
(1) Requires special education and’
related services; and :
’ _ (2) Cannot succeed in the regular. "
s vocati&nal education program without
. spec1al educational- assistance; or: -
< (3) Requires a mod&Qﬁgd vocational ‘educa- ™~
tion program. ’
e Y

The VEA regulations include severdl provisions
which speéiff‘the relationship. between VEA and Part B‘of
EHA, as aimended by P.L. 94-142.

4 §400 105 of the VEA regulationms sets out
requirements under Part B .of EHA that apply to the admini-
stration of pgograms for the handicapped under the VEA.
The:EHA provisions specify, among other things, that all
programs for handicapped stndents in the staté are under the

- general supervisfon'of‘persons in the SHA responsible for
", the educatlon of - handlcapped students, that VEA funds must be

con81stent with the goal of prov1d1ng a free approprlate'

s 2

p public education to all nandicapped childrfen, and that all
T ' activitieigmust meet the standards of the~SEA.

States applyirig for‘assistancenunder the VEA -
- must assure that VEA funds will be used for purposes ~
)conSLStent w1th the state plan submltted undeg Part’ of

EHA7O/ and procedures for complylng w1th) thls assurance and a

[ 2N
£ - Py

pd

1075 C.F .. §400.141(5) (10). 145. _ L

’l . ’ . s L. -
n o - - » e
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oré_commends' the use of state and local funds : 23/ L o
e ..‘ ,«‘t - .A Y . P e e * & ’ / .
L, It xs.s;rong%y recommended that State and -

"= 7 %o funds'aresnot availablé’and a handicapped .

g .used.” To ‘thegreatest. extent possible,.
o . 3 g; «

L (5) (B): x A
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.
%
»

b

o
+

description of how the program willl be planned and coordinated

7]. ‘ll" )
<
‘¢

must be included in each state's five-year plan.—= ,

Obligations. for ;mai_nétr':eaming, and authorized uses
are .comparable to the provision's described supra with Ar‘ejspect
to disaa‘}ant,agzéd studer:ts.z-z-/ B'g;sgr_gg 'Zﬂ'pointslpc‘)u“t ;wo ' -
authorized uses which are specifically applicable to Handi- |

capped -students. First, under subpart 2, “recipients.m make |

Y

’

physical modifications to area vacational schools for¥ biiitg
. (XY \ Pd . \

impaired students. While Resurge '79 explains that VEA fudds day

-~

-

* ' .
be~used for making such facilities accessible, it strongly .

-
v

L local fynds be used for the following purpose.
s 7., Only in ah unusyal situation.in which such

o * 7 persoen' would be deriied -access to a vocational | = N
. : pfogramsshoild Federal :vocational monies be. - .o

vocational jedueation. funds should ‘be used for
. vocatienal educatigr pxggrams .and services. | a
. . o ! ’;a - “ e 8 ® . 4 - ~

Construction ﬁod:if’igat«ifgr;é . for Ha’ndicapiaedﬁ in
Area Vocational chfc:)c}'.l's’.«z.(Subpart 2, Section#120 .

, e . ., . N
+ . Ramps for st¢ ﬁ%s‘, who cannet use stairs
. s o s :

. Rest room fa

[ c "/_J -
li‘t:\iga"s,‘a‘d yted for persons
« in wheelchair ’

- or‘other 'handicapped persons °

.o @ .
ashrogs gnd corridors

Handrails £n- ’

g . . .

o

.

-
Al

-

) mainst¥eamin g No_théEﬁgé‘PP ed
~R. §400.312.

» - ‘\ '

i . —
é
. . ’

/340 R.F. §400.182(F).

z-g/Specific provisions concerni
students are set out in 34C.

7—ljResurJge '79 at 17.

Y




The second authorized use is for equipment
\ \

- ?Gdlflcatlon 74/ S T
Equlpment Modification for Handicapped (Part
"C, Section 195(1) and (7)) .

Written instruction in Brallle
., Large print ‘materials ¢

. Signals which use sound rathes than sight
~fox t?e visually handicapped -
X :
Signals which use sight rather than-sound
for the.hearing handicapped -

Special, safety devices,,such as guard rails,
around moving parts of machlnery
Sensory devices | o

.‘ L4
Printed rather’ than verbal instructiopé for .
the hard-of-hearing . - '

Sound,amglificationsdevicgs

Note taking: systems

‘ ] L)
Teletypewrlter
l—— é ’
Adaptations of regular equipment, such as
hand controls added to machines usually
operated by foot controls or vice ver8a

Spec1al desks and work tables for students
in wheel :chair's - L

Ll

1

'C._ Analysis of the Legal Framework

Intropdugtion

.Q

-~

There are‘three majo? issues coneernlngqthe mele-‘
mentation of programs for the handicapped under the VEA set-

AL - s,
aside.
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description of how tRe program will be plaﬁned andcéoordinate&

must be included in each ssate'§ five-year plan.Zl/ .-

“ .

Obligatigns for mainstreaming and authorized uses

" ]

are comparable to the provisions described supra with respect

to ‘disadvantaged sfudentéfzgj Resurge '79 points out two
o ® X0 :
authorized uses which are specifically applicable to handi- )

capped students. First, under sﬁbpért 2, recipients may make — -
» ’ ) L

physical modifications to area vocational ‘schools for mobility-

impgired students. While Rgsurgg;'79 explains that VEA funpé may)

be used for making such facilities .accessible, it strongly g

1/ y

recommends the use of state and local funds:
It is strongly recommended that State and .
local fundskbe used for the following purpose.
Only in an‘unusual sfituation in which such
. ‘funds are not available and a handicapped.

: person would be denied access to a vocational
& program should Federal vocational monies be

used. To the greatest extent possible,

\ vocational education funds should be used for
vocational education ,programs and:services. ;

A

-

- . | .
o Construction Modifications for Handicapped in
Area Vocational Schools (Subparte2, Section 120

(b) (E): .
.. Ramps-for stu who cannot use stairs 4
A .. . Rest room faclities adapted for persont
. . in wheelchairs or other handicapped persons
. » =
Handrails in washrooms and corridors
‘ ‘ ‘ o . ' ‘ N
B 4 ‘ T : - ;
' /342 R, F. §400.182(£). SO
’ Z—2—/Specific provisions concerning mainstreaming Qf handicapped
- . students are set. out in 34 C.E.R. §400.312. s, '
7—:—3'--/Resu::gé '79 at 17. ( w .o

' .
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. The second authorized use is for equipment (‘

modificatioﬁ.zgl ’ N N
+ Equipment Modification for Handicapped- (Part
C, Section 195(1) and (7))

"Written instruction in Braille

. " Large print, materials

Signalé which use sound rather than sight
~for the visually handicapped ,

.Signals which use sight rather than sound
for tpe hearing handicapped

Special safety devices, such as guard rails,
around moving parts of machinery’ : .

Sensory devices

Printed rather than verbal instructions for
the hard-of-hearing _ > . .
g

Sound amplification devices
Note taking systems

Teletypewriter

B

Adaptations of regular equipment, such as
hand controls added to machines usually .
‘operated by foot controls or vice versa
Spécial desks and work tables for students

’ in wheel chairs

-~

C. ' Analysis of the Legal Framework

v e F}

Introduction

There are three major"issues concerning the imple-
mentation of pfogéams for the handicapped under the VEA set-
aside.

N
\

b

14714 -

‘ : \ : . ..

.
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~

(L) The approprlateness of the ds

of "handicapped" student fot™ post- -

" secondary recipients. . .
(b) The relationship between funds prov1ded
: under VEA and Part B of EHA. .

»

(3) The relationghip between special and
vocational educators in the placement of
handicapped students in and the design,
implementatlon and evaluation of .voca-
tional education-programs.

&

Each of these 1§sues is an'gyzed below.

2. Deflnltlon of ¥Re Term "Handlcapped" Student

-’

The definition of the term "handlcapped" student
A\ . .. ¢ - .

is virtually identical to the definition used in Part B of
b

EHA The slmllarlty of the definltlon for secondary programs h

is commendable. But the deflnltlon is” lnapproprlate in the

postsecondary context . The definition uses the term .

"speclal educathn which generally means the praﬁgsi n of : _

a free approprlate public education, regardless of thg nature

-or severity of a chlld s handicapping ;ondlt;on Spec al

educatibn i.e., free and public,.does not apply to private
postsecondary recipients, charging tuiglon > We” recommeid that
the deflnitlon of' quallfied handlcapped’person mnciuded in

the Section 504 regulation be 1nc1uded for postsecondary

b4
-
7 -

.-

program.<= 2/ The regulatlons states: N e ﬁ

."Handicapped person." (1) "Handlcavtég
person 'means any person who (i) has:
physical. or mental impairmént which sub- . \
stantially limits one or more major»life
activities, (ii) has a record of: such an
impairment,’or. (iii) is regarded as

. having such-an impairment.

o AR
104.3(j) and "(k)(3).




4.
)
—

3l

=

‘and were fundedothgough state and Fedefal spec1al

2 T et

‘ .. With ‘respect to postsecondary and \
ST - “vocatiohdl education Services, a handi-. |
>, capped ‘person who meets the academlc . y
T and technical standards requisitelto
" .. *ﬁuadmiSSLOnﬁor participgation in the )
recipient's education program or act1v1ty

3. Relatlonsh Bétween VEA ds and Federal and State -
Speéial Educatlon Funds ~~‘

Several state vocatlonal adminlstrators expressed

a reluctance to permlt VEA set-as1de funds to bé used to

prov1de suppbrt serVLces for handicapped studentS‘Sane many

felt that such serv1ces were already avallable in' the schools

L.

S

educatlon progggms The need to update equlpment and materlal
for vocatlonal programs for handicapped students was cons1dered

% .
the best‘uSe of "the set -aside funds. - - -

The questlon for Congress is whether set- a31de -

,funds may be used in lieu 6f, as wéll as in addition to, Part

. B of EHA funds for hand1capped children enrolled in vocational

— ~

"educatlon programs Congress10nal 1ntent should be clarlfled.

4, Relationship ﬁrEWeen .Special Education EducatQis and
Vocational Educatlon Educators in the Design of
Vocatlonal Progra Handlcapped Students .

One of the- maJor themes of our interviews at ‘the

’Federal and state levels concerned the d1ff1culty of bringlng

tqgether spec1a1 education and vocational educatlon personnel
to des1gn hlgh quallty vocatlonal educatlon programs One

person descrlbed the relatlonshlp abr"two guilds flghtlhg .-

over turf. " The Jocational educators complain that they areﬁ?

L .

not involved in, the early stages of ‘the evaluation and place-

ment ;process and thus individualized education programs (IEPs)

\151 \ - /—J .




The appropriateness of the defiﬁit;fn .
of '"handicapped" student for post- ‘
secondary recipients. e

The relationship between funds provided

under VEA and Part B.of EHA.

The relationship between special and

vocational educators in the placement ‘of

"handicapped students in anrd the design,

implementation, and evaluation of voca-
« tional education programs.

Each of these issues is analyzed below.
)

2. Defin?E@on of the Term "Handicapped" Student

o~ -

The definition of the term "handicapped" student

is Qirtually iden»ﬁkal to .the .definition used in\Par; B of
T ] S

EHA. . The similarity of the definition for secondary programs

is commendable. ut the definition is inappropriate in the

0

postsecondary con’ext. The definition uses the term

"special educatiof" which generally means the provision of

a free appropriate public education, regardless. of the nature
or severitf of a ch#Id's hshdic%p;ing con@ition. ISpeciaI

education, iTe., ége and public, does not.apﬁiy to pk%vate
postseconéary reéipienégjsharging tuition. We ;epommgnd that
the defini;ion‘of qﬁalif&edﬁhandicapped person inqlu&ed,in
" the Secfig; 504 reguiat;on be included for pestsecondary T

R

program.Zé/ The regulations states:

"Handicapped person.'" (1) "Handicapped
~ persOfi'means any person.who (i)' has a
phy8ical or mertal impairment which sub-
stantidkly limits one or more major life
activities, (ii) has a record of such-an.
_impairment, -or (iii) -is regarded as ' P
having such an impairment. e L av

- R » [
>

B34 c.FR. 104.3(j) and (k) (3). 152" -
* 5((‘.‘ ‘ .”‘ . )

« -

v - [

’ '\ ’
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With respect to postsecondary and ..
vocational education Services, a.handi-,
~ .capped person who meets the academic
and technical standards requ1s1te to
. admission or participation in the
) 'fecipient s education program or activity.

3. Relationship Between - VEA -Funds and Federal and State ‘ R

- . Special Education Funds . — T
8 3
. . Several state vocational adminiStrators expressed

a reluctaﬁce~to‘permit;VEAtset-aSide funds to be used to .t

provide support services for handitapped students-since many
felt that such services were already available in the schools
s T, ¢ N

- and were funded through state’ and Federal speeial

education programs The need to update equipment and material
* . ¢ 1
for‘vocational programs for handicapped ‘students was cons1dered
V¢ . -

the. best use of - the sek- aside funds .

’ > ¢

The question for Congress is whether set-aside
\

e Q -,
B of EHA funds for handicapped chlldren enrolled n vocational
R -

education programs. Congress10nal 1ntent should‘be clarified
\ -

oW b Rélat;onship Between: Spec1al Education’ Educators and ..
‘ . Vocational Education Educators in the Design of.
© Vocational Programs for HandiCapped Students .
i . _ ) '
One of ﬁhe maJor themes of our interViews at the

\ Federal and state levels concerned the difficult%,of bringing
\. together speCial educatiOn and’ vocational education personnel'
to des1gn high quality vocational education programs One

person describeg the relationshlp as "two guilds fighting

e e\,

funds may be used' in . lieu of; as .well as in addition to, Part LT

_  over turf.™ The Vocational educators complain that they are

L - ot involved in the early’ stages of’the eValuation and place--.,
: ' v
ment process and thug individualized educatien programs (IEPs)

s
\

d - . I




. o' - - |
are often completed without the input of vocational
. é N L . \
State personnel also cited to the provision in °

educators.

Part B of EHA which stares'thet—ell programs in the state for
handicapped perSons must be under the superv;slon of the S
persons generally, responslble for}éducatlng handicapped pefﬁSn
as causing ten510n (see'supra). = ot

and

a ‘\

.

We recommend that Congress consider amending the VEA

Part B of EHA to formallze the respons1b111t1es of vocaQ1onal q

educators in the . placement of handlcapped students in and the . =

design,‘impleméntation, and 2valuation “of vocational education

. .

programs.

p

. ‘1 54 ' 5 . "

. T T T



-

)

-
.
'
*
.
~
p
a
.
e N
»
.
. .
.
. \ .
s
.
B
.
.
v

.
.
v
-
v 3
.
[

LI
. ,.,
/
Y .
2
.
- f . .
. .
>
.

'




- 14
are often completed without the input of vocational

educators, ‘State perséﬁhel also citéd to the ﬁfoviéion in

Part B of Eﬂgﬁwhlch states’ that all programs 1n the state for
handlcapped persons must be under the: supervision of the’ SEA

persons generally respon81blé for educating handicapped personsJ'

°

P v - . [
as causing tension’ (See ,supra). w ,.

We recommend that Congress tonsider amending the VEA and

Py

> : Co
Part B of EHA to formalize the responsibilities of vocational ,

]

educators in the placement of handicapped students in and the .

de31gn, 1mplementhtlon, and evaluatIon of vocatlonal education

-8

programs, . T \//
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CHAPTER 9.

SEX EQUITY

~

Introduction“

A. Organization of the Chapter

This chapter concerns the VEA's legal framework for sex

equity in Vocational education. This introduction reviews
pertinent congressional findings concerning the need for a
legislative response to sex bias, stereotyping ande.discripi-
nation in vodational education; presents an overview of the
majqQr sex equity mechanisma in the VEA's le al framework and -
then sets fortii~our major findings, conclusions, and recommend:
ations concerning the clarity, consistency, adequacy, and

QecesSity of the sex equity provisions‘inithe VEA's legal
Y ) - | k)

framework. ;o )

The analysis 1is selecLive. It focuses first on'mandatory
expenditures of VEA funds for sex equity, i.e., the minimum
expenditure provisions for the full-time sex equity personnel and
.for displaced homemakers and other speéial groups
Authorized uses of funds for sex equity are discussed next
_These include (1) the use of basic grant funds under subpart 2 .
for support serwices for women and for da¥ care services, and

(2) the use of funds under subpart 3\for supportive seryices and

program improvement.' Statgwpolicies:ahd activities come afier
\

that in a section that examines the provisions concerning the
full time personnel the policies and incentives for eradicating

sex,bias, the, descriptions o0f funds use in state planning

-~

documents and the reporting of results of sex equity policies and

~

-+
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R CHAPTER 9 .

. .

3. ] , ' )
IA\ Introduction ' Coe .

A. , Organization of the Chapter .. ,

This chapter c%hcerns the VEA's legal framework for sex
Vy
~ equity in vocational education. This introduction reviews

pertineht congressional findings concernihg the need forﬂg//

>

w“r legislative response to sex bias, stereotyping and discrimi--
¥

_ nation in vocational education, presents an oveérview of the Co

N 1,
%

' major sex equity mechanisms in the VEA's legal framework;' and

then sets forth our majorinndings, conclusions, and recommend-
- ! ’3‘ L < R .
’ ations concerning the clarity, consistency,‘adequaey, and

A

necessity of the sex equity pravisions in the VEA's legal , ~

framework LT ‘ : ‘\'

3 - - % -

; 3;; . lh analysis is selective. If focuses first on mandatory
expénéitures of VEA funds for sex equity, i. e.;fthe minimum " ,

expenditure provisions for the full- time sex equity personnel and

L for displaced homemakers and Other- special groups.

Authorized uses of funds. for -Sex equity are discussed next.

-~ 1‘ -

These include (1) the use of basic grant funds under subpart 2

—— e ©

for support servicesﬁgor women and for day care services' and :
(2) the use of funds under subpart 3 for supportive services and
', program improvement. State policies and activities gsme after

* that in a section°that examines the provisions concerning the

e - 1

full-time personnel the policies and incentives for eradicating

) sex bias, the descriptions.of‘funds use in state planning - e

.
&

documehts and the reporting of results of sex equlty policies and

<

E

1
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1. Congressional Findings

activities. The, chapter concludgs withran examination of p%o--

—

visions in theiVEA legal framework Pedlated to Tocal or recipient™

e

poelicies concerning §éxﬁequ ty in vocational education.

- o ~ :

B. Congressional Interest in Sex Equity

A major ﬁurpose of the Vocational ‘Education Amendments of"
e -+ . T
omg/:ex

©1976 was the enactmenﬁﬁpf pfbvisions "designed tO'ovefc

» .

discrimination and sex stereotyping in,all occupational progfams"éi(

and"to lead to the elimination of sex bias." -2/ Concern for, sex

equity, generated bj festimony Before_cohgressional cqmmittees,,

infuses the 1egisfative history of the Act. Examining labor

.

market conditions, Congress found pervasive sex ineéuity, "fein—
N N i

forced by many of the current practices in vocational education,?ii/

I

and noted "[a]ll witnesses conturred that the inifjagive for Kﬁtq

overcoming ... sex discrimination and sex stereotyping will have

‘to be with new Federal 1egis;ation."—ﬂ/ s

L]
e

o

. ) , i
The House. Report documents-phg scope and seriousness of the

. -
IS 4

problem: _— | s L7 . > .
Ninehty percent of all-womén work for pay at some.
time in their lives. Over 33 million women --4i ~
percent”of all women of working age--.are presently
working for pay, and this number comprises about 40
pergent of the total labor force ... The*vast
majority of women work out of economic.-necessity,
since twotthirds of all women workers are either
single, divorced, widowed, ‘separated, or married

“to men earning less than $7,000 per year. In

v
e AR

N

-

"1/ S. Rep. No. 942882 at 57.
2/ H.R. Rep, No. 94-1084 at™ 42.
' 3/ ,14., at 2l.

© b/ 1d., at’25.




LA

¢

5/ ' 1d., at 21, 22.
26/ IH., at22. = -
- 17/ Id. . . ‘

8/ '1d., at 21, 22.
9/ -

—
v e

addition, femal
crease 1in our s
all families.

- is much higher. .

p .
Despite their.presence in vast numbers,.and their pressing

need Tor emQ}Oyment,

only 60% of a man's salary," Yare concentrated ‘in lower paying

and less skilled jobs," and "have a Wuch more limited range of

traditional occupati

‘men.ﬂ—i/ The House

traditional employme

e-headed.families are on the iin-e . . 'S
ociety, and now constitute 11% of
For minority families the figure’ é

."l o , \

L4

"women who work earn on the average

o

onal fields from which to choose than

" Committee concluded "women must seek non-

nt if they want higher wages."—é/

“'Against this background, the House Committee\eﬁamined

existing vocational

\

education is not ...
. r

4

rather
Vocational enro

concentrated in
female ,intensiv
channeled into
xoccupations. B
,technical, and
..+.+. have three
to  them within
. ‘have in female

Congress'fonnd

*

prevent programs from reflecting the general status of women 1n

society."” 9{

«_ v

"beigefs of parénts,
s [

.

. Id., at 23..

_‘\‘c ¢

Y

it tends t6 reinforce ...

education programs and found "vocational

preparing women for non—traditional wo?k;

labor market patterns \ 1/

' s

llments showed.women were

a narrdow range of courses that are
e and low paying [G]irls are
hofie economics, health and office
oys are steered into agriculture,
trade and industrial programs [and]
times “as many job options availablke
male intensive programs as girls
intensive priograms. 8/ -

%

13

[
»

"yocational® schools have done nqthing to

3

Q «

societal attitudes about the-inferior _

'

5

Graphic;testimony provided example after example how

°

s



capabilities .pf women, and cultural role expectations act as

- ﬁ
) constrainﬁsl encouraging schools to. retain the status quo. n10/

‘ Some schools. "actively‘barred students from certain programs .
on the basis of sex.":Y An HEW Office for Civil Ri{ght§
survey of l HOO vocational schools showed "more than 71,000

schools offer five or more vocational courses attended solely

‘by one sex."lg/ )

<
L4

Vocational enrollment was’not,the only area in which the

c s committee found sex inequity prevalent. B

o
Staffing/patterns,among vocational administrators;
and teachers tend to follow the same pattern as, ,
vocational enrollments ... At the highest admin- = °
istrative levels women are virtudlly absent. There
are no women State directors of vocational edu- _
_cation. On the 56 State advisory councils, women :
constitute 40% of the membership Only six ad- :

*visory council chairpersons are women, and only s
‘ © two advisory council executive directors are . L.
women. 13/ . RN v e
\ "
Congress. found sex bias: in still other areas. -The ratio of
¢ . , . - N ~y N s . v .

L}

teachers to,students-in the mbdst fenale intengive progfams was

’

jess than that in male intensive programs, with the result that

. "women students have less instructional time from the teacher. "lu/

»

e
- It was noted counselors "tend to reinforce sex stereotyping

»

patterns," and witnesses testified to "sex discrimination in

\ ) curricular materials, pregram publications, and testing in-

struments.'zé/ . e .

R

=

=)

~N

H

o

* o

L ]

-

Ve - - .
\ 11/ Id. \ ) Y ’
.12/ Ia. . - ,
13/ -1d. at™2b.
14/ Id. Y ’

15/ '1d. at 25. S . o

-
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. ‘ )
coordinate the State's-efﬁort“to promote .sex equity

~

r ~

"'2.. Legislative Response ' ' . " oL

Both the House and the.Sénate recognizeéd the need for.a

legislative igﬁtiative addressing'tne multi-faceted problem of

* . sex inequity in vocatiorfal education.lé/ Different means to

accomplish.this objective, however, were proposed. .

- . ~

The House bil]l recommended that the State Board of

.vocational education designate an employee or employees to

This employee or these employees should review
cand report on progress~in eliminating sex bias
"+ and sex stereotyping in all vocational jeducation
! programs on the state, to make a reco lendation
to the State and lqcal agenciles for oggrcoming .
sex bias and sex steréotyping, and pro¥v he tech-
nical \assistance to local educational agencies
and other publi%;agencies in overcoming sex bias .
and sex stereotyping in vocational education '
programs. 17/ \

. . , .
The Senate bill recommended the creation*of an office .for .

'wdmep within the State Board of Vocational education or another

approprigte state agency According to the Senate report this

office would assist bhe St&re ﬁoard inzﬁulfilling the purposes

of the Act by: SR .

-

Taking necessary action to create "awareness of

programs and activities in vocational education

designed to reduce sex stereotyping in vocati-
» onal education bprograms; - . :

A Gathering,‘analyzing, and disseminating data-on«
. the  status of men and women students and employ-
,ees in the State's vocational education programs,

a

Developing and supporting actions to carry out . o
: problems brought to the attention of the office ¢
throughrits data collection activities, ' ° -

= ¢ - - ) ¢ .

16/ Id. at 2&; S. Rep. No. 94-882 at 57. e

‘.ll/ fﬁ.R{ Rep. No. 9l 1085 at 38.

167

- ' >
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9-6

Reviewing the distribution of grants by the State
Board, to assure that the needs and interests of e
.~ women are addressed in Féderally- assisted projects, e

Reviewing a11 vocational education programs in the
staté for sex bias, - . -

Monitorfng the implementation of laws prohibiting
sex discrimination in g1l hiring, firing, and
‘promotion procedures, within the state related to
vocational education, - T v - g
Reviewing and submitting recqmmendations concern;
ing overcoming of sex stereotyping and sex bias .,

in the annual program plany g
e

Assisting local educational agenoies and othér . . ‘“
Interested parties in improeving vocational eﬁuca- o
N tion opportunities for women; and . -
‘ ~ 3
Developing an annual report on the status of women &
in vocational education programs in the State.’ 18/

: The reconciliation of these and other differences in the
Bills by the Conference Committee produced the present statu-

tory prov1sions concerning sex equity and a revised IEgislative

-~ declaration of purpose stating Federal grants to states for
L} . . 4

vocational education are to.assist them ' T

4
»

. ~ \ .
To develop and carry out such programs of vocaz . |, | ~
tional education within each state so ,as to over- /
come sex discrimination and seXx stereotyping in-
vocational -education programs (including programs .
of homemaking) and thereby furnish equal educa- /
tional opportunities in vocatfonal education to
persons of both sexes. &%

,

{

18/ S. Rep. No. 94-882 at 58-59. _ g
19/ Sectivn 101 'of the VEA (20 U. S C. 2301)7/ The Conf rence

report states, in part,

The managers have agreed to add to the Act a provision
in the Declaration of Purpose, a provision authorizing '
"funds to hire personnel to assist the States, and | -

v authority for grants to help overcome sex bias in order

to encourage the States to carry out all progranms of
vocational .education in such™a manner as- to be iree ,
from sex discmimination and sex stereotyping and in order
) to enpourage the: State to take vigorous action tgQ overw :
come/sex discriminat16h and sex stereotyping in veetational
e education. te , .
H R. (Conf ) Rep. No. 94~ 17016’1@ 213 -

e

\ .. — ‘
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C.. Overview of the Major Sex Equity Mechanisms-

.

The 1976 VEA contains several categories of mechanisms or

processes designed to help achieve congressional purposes with

-

respect to sex equity in vocational edue%éion. These cate-
- N . ¢ 1 K. 3 Q}— .
gories include: Federal mechanisﬁ%, st%te structures’ and

N r——
proceisesu including mandatory and permiSs1ve uses of funds,
éu

. and local processes. Each of these is descriQfd briefly below.

1. . Federal Mechani%ms

L4
’

ﬁegponsibility for ¥ defal administration of 'the VEA is.
now vesteg in the Department of Education's Office of Vocational

and Adult Education (OVAE) which is headed by an Assistant

s

Secretary. To advance toward congressional objectives concerning
. \ B

sex equity in vocational education, federal adminlstrators use'
* 8

routine_oversight'mechanisms common to many Federal -education

-

programsj?eég;, approval of state plans, monitoring, auditing,
and evalnati;n The VEMA and ité regulations also contain other
Federal’level mechanisms oriented more specifically toward sex -
equity in vocational educafion., b

’ N

First, the National Advisory Council on Vocational Education

(NACVE) must ipnclude . D) )
.o _

women with\background% and experiences in employ-"
ment and training.programs, who are khowledgeahle
with respect to problems of sex discrimination 1n
Jjob training and in employment,including women who
are members of minority groups and who have, in»
addition to such backgrounds and experiences,
special knowledge of {he problems of discrimination
in job training and emplo@ment against women who
are members 'of such groups. 20/ .

.

v
X

Secton 162(a)(6) of the VEA (20 U.S.C. 239‘2(a)(6)').'




B

: typing in the proposed results, end- products, and outcomes, and

°

Second, the Secretary of Educatdion is athorized to use

some discretionary research and development funds for, con-
Ty », .
tracts and grants,for "ppograms of national significance.'21/
A ] y*
- Funds provided for such programs may be used to assist in over-

coming sex bias and sex stereotyping through research, ex- o,

’ §

‘ emplary and innovative programs, curriculum development,-
vocational guidance and counseling, and vocational education

personnel trai\ing as well as for "activities which show

/
promise of overcoming sex stereotyping and bias in vocational
=

education."gg/ “The technical criteria. for the award of such
,fugss indicates that poirits will be given if the "application

) providegvapprooriate plans_to eliminate sex bias and‘stereo-

the proposed dissemination plans".and if female professional

staff are usgd in such projects 23/

. Thi rd, the Vocational Education Data System (V“DS) must
24/

include information on the sex of students.—~ The requirement

for VEDS provides éhat the Secretary of Education and the

3

. - N 7
Administrator” of the National Center ,for Edycation Statistics \°
Imust joinﬁly develob information elements and uniform defini-

,tions for this national vocational ed cdtion data reporting and

L3

accounting system. Ve

Fourth, the‘Secretary of Education is authorized to pro-

‘w

vide leadership,6development awards.to experienced vocational

mor(ay (). - T
2356). .

21/ Section 171(a)(1l) (20 U.s.C.
b/ 1d., Section 136 of VEA (20 U.S.C.
/ 34 .F.R. §406.110(k)," (h)(u) ,

é39i(a)xgg(A);

2
24/ Section 161(a) (1) (A) of the VEA*(2O U-S C
. .34 C.F.R. §400.116(b)(1). &
N . ..x:.: . ’ ) 1 -
4 1
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L

educators for full-time advanced study in vocational education
and to award fellowsnips for undergraduate study in vocational
education.gi/ Tq; technical'review criteria for both the
awards and the fellowships indicate that equitable distribution
of them to males and females will be considered * The technical
review driteria for the fellowships indicate that points willw
be awarded to applicants whose goals are described in relation-

26/

ship to the elimination of sex stereotyping Anoth;} factor

to be considered in the award of fellowships is the applicant's

intent to become certified in a vocational'field not tradition-

“ally open to persons of the applicant's sex.gl/

»

“State Structures and Processes, Including Mandatory and
Permissive Uses of Funds .

. The VEA establishes a basic grant for each state. The

states are responsible for distributing the funds to local

educational agencies and to private groups. Within this basic

framework are several structures and processes, includ1ng pro-

visions governing the use of funds, that are designed to in-

crease the ldikelihocd of\achieving sex equity in vocatilonal
.

»
.

education. .

First, states must spend,no less than $50,000 in each !

»

.fiscal year for full- tinle personnel tg assist the State Board
in providing equal opportunity in vocational education to both

sexes and in eliminating sex bias, sex discrimination and sex
Section 172(a) and (c) of, the VEA' (26~ U.S.C. 2402(a) and
(¢)); 34 C.F.R. §406.301 and §406.432, | ]
34 C.F.R. §405.Mué(e). w

34 C.F.R. §406.443(F).




$
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% *

ve N 2 ¥ .-..,

\ stqreotyping from all vocational education programs. 8/ The

functions these full- time personnel must perform include‘ (l)“
% L] ;
reviewing the state five-year and annual plans “and making .

. ' K

" recommendations concerning the programs to eliminate sex bias, Y

’(2)_creating awareneSs -0f programs* and activities.designed to'v

educe sex discrimination in vocational education; (3)
t

collecting and analyzing data on the status of female students \

and employees; (M) monitoring grant distribution to ensure that

-

the needs andwinterests of women are addressed by projects

assisted under the Act; (5) monitori%g all vocational edu-
¢
cation programs ‘in, the state for sex bias, (6) reviewing

Title IX self evaluationzfay(7) developing remedies and re-
EE ‘ o

commendations'to overcomé sex bias, (8) assisting local edu-

" cation agencies in their efforts te imorove opportunities for

women in vocational education; (9) monitoring the implemen-

tation of laws prohibiting sex discrimination in alz employment

within the state relating to vocational education, and (10) ~

. -

making available information developed as a: nesult of- carrying

Sut the 'duties of the sex’ equity coordinatgr. 9/ s
L . -
S states Seeking funds under the Act must submit

. 8 __ we | o v oy
0

five-year plaéﬁi annual progﬁam plans and accountability

reports to the Secretary-pf Education. The five-year plan mus{//
¢ B .
include a detailed d?scriptiow of the statge' s plan to insure

q
' equal access for bbth sexes to vocatioeal edueation programs.

r'u

The plan must des¢ribe: (T) actions to overconie séx d*scrimi-

1

, nation and sex stereotyping *n all state and local vocatioﬁal .

- : IR 3 X . e
' g§/ Section -104(d) and Sectidn, lﬁocb) of, the VEA (20 - S. C:
230u(b) and 2330(b)); 34 .C.F §'uoo 714 - ,

9/ 34-C. F. R, §MOO 75 ot I I : - ) . )
{° . N 172 - : <.
\ . . . . .

’ .-
.




. F

education proé%ams; -(2) incentives to enoourage the enrollment
‘ «

of both sexes in nontraditional courses of study; (35 in-
centives to encourage the development of model programs to
reduce sex bias and séx stereotyping in job training and place-

<

ment for ail occupations; a

() programs to assess and meet '

the needs of displaced homem kers and other special groups.gg/ ’

The annual plans and the accoun! hilitydreports must describe

the results of the state's progr to eliminate sex discrimi-
; . ’ :
nation and to -assure equal
oo S
- education. 31/

ess for both sexes to vocational

Third persons interested in sex equity can. parti01pate in
the state's vocational. education planning process because the
'tate Board~must hold public hearings on -the fivefyear plans,
anduai plans and accountdbiTity reports so_that-the public can

v/ ) ‘ , = , X ‘
comment on goals, programs and allocation of résources for - -

32/ S

'vocational education

Fourth the VEA. requir%s fhat the governor -or the State'

-

Board of Education appoint a State Advisory Council on Vocation—

al Education (SACVE) to assist the State Board in g}anning_and

T e@%luating vocational education programs, including programs to

overcome& sex bias.gj/' The SACVE must appropriately represent
. . o )
both sexes,. ratial and ethnic“minorities and the regions of the

o : : L .
o state, , -the council's composition must ref}tect the percent-

L ' i

Lo age of minorities and women\either in the population or in .the

P 30/ .+Séction 107(b) 6f the VEA (20 U.S.¢. 2307(b)); 34 C.F.R. -
. §400.187. . - . o

31/ 234 C.F.R< S1002 T (2), $100. 241(b)(1),-§400:402. ~
.- 138/ 34 C.F:R. §400:165 and §400.207. : R
33/ Section 105(a) of the VEA (20 U.S.C. 2305); 34 C.F.R.§400.91.




work force of the state.iﬁ/ Further, women, incluZZpg minority

women, must be appointed to the SACVE. The women must be ex-

P
perienced with employment and training programs and must be

™~

] . v
knowledgeable abaut the problems of sex discrimination in

¢ training and employment. Minprity women appoidted should have =
% a '\
the same qualifications with\/egard to the problems faced by
‘ minority women,ii/ ) " .
— © : )

-

Fifth, the Uuse of subpart 2 funds is authorized to provide

cay care services to children of students in vocational eéu:
cation programs.ié/ Subpart 2 funds.may also be used for

support services for women who enter vocatibnal education

’

programs. designed to prepare them"for nontraditional Jobs.\\

~

/
Support services\include counseling, Jjob development, Job

follow-up support, anﬁ’increasing the number of female instruc-
~ 7/

" tors of nontraditional courses. |31/ Some portion of subpartqib

funds must be used for vocational education programs for disR

placed homemakers, single heads -of households, homemakers seek- |

i

.ing employment, partftime workers seeking full-time jobs and

PR Y -

persons seeking non-traditional jobs,z§/ The programs must ih-

cldae‘organized eoucation and trainin to prepare these indi-

A

viduals for employmentJ courses, in Job search techniques and

placement services upon completion of the vocational education

¢

! . 39/ ' . =~ ¢ ) R -

programs

4/ Section 105(a) of the VEA (20 U.S«C. 2305); 34 C.F.R.§400.92.

35/ “1d. " 3 N - h

36/- 34 C.F.R. §400. 611. -

37/ 34 C.F.R. §400.602 and §400.603.
* .38/ 34.C.F.R. §400.621. . ,

39/ 34 C.F.R. §400.622." 174
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Sixth, subpart 3 funds for program improvement and sup-

N { A
portive-services can be used for a variety of sex equity

"purposes. States may award grants for projects designed to

pvercome sex bias and sex stereotyping in vocational education

L] 1 - ~ -L-!-O_/

brograms and curriculum materials Grant awards mMay also

" be used for programs to familiarize teachers, administrators

41/

and counselors with training to {overcome sex bias.—=

Contracts .
may be'awarded for "exemplary and innovative progects which .

must give "priority" to reducing sex bias and sex stereotyping

2/

in- vocational education.

-

- Seventh, sgbpart 5 funds‘are to be used for programs in

consumer and homemakipg‘education:which must (1) encourage

males and females/to prepare for combining the roles of home-

~

maker and wage-earner and (2) promote the dévelopment of

. | cnrricuinm materials which deal with the changing roles of women
Pt - . o :
. .and men in the work world and the home.ié/ )
. /\
In additién to the above, state agencies responsible for -

[ R /
o ‘ .
the adminisgratioﬁ of vocational education, programs mustr’adopt

a compiliance program to prevent, identify, and remed& discriJ
4 ¥

mination by a subrecipient uu/ Each state agency recipient ‘

performing ovérsight functions was required to submit to the
'Y

s Office for Civi/gights (OCR) by March 21, 1980 the methods of
- administration ould follow‘in carrying out its compliance
4o/ 34 C.F. R. §400.793. ' ' ‘ .
41/- 34 C.F.R . §400.774, . :
.. 43/ 34 C.F. R. §400.706. : | :
, U3/ Section 150 of the VEA (20 U.S.C. 2380), 34 C.F.R. rs«u/o
901-906. . 0 P
44/ .This reouirement was imposeq by the Office for Ciwil Rights's
o "Guidelines- for Eliminating Discrimination #n Denial of
S R Services on the Basis of Race, Color, National Origin, Sex’
'ERIC. ~  and:Handicapped." 44 F.R. 17162 (March 31, 1979).

R . .
¥ - € < ol » . . e
PR N . . * N
- .
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1
A -

responsibilities. The compliance program must include: (1)
R " . 's ‘ ¢ - . -
collecting and analyzing civil rights related data compiled

by sﬂgrec{pients; (2) conducting periodic compliance reviews
't.

of selected subrecipients, (3), p{pwiding technical assistance

-

upon request to subrecipients, and - (4) periodically reporting

activities and. findingg. to OCR.22/ oCR Guidelines identify

r
the major decisions made by recipients applicable to the Y

\operation of vocational ppograms and then state that each
decision must be made in a nondlscriminatory fashion The
major areés of decision include (1) work studyf/cooperative s
vocational education programs, and apprenticeship programs; (2w

admissions criteria; (3) additions and reno;ations to ex- ‘

Ysting facilities; (4) public notification; (5) counselings; ﬁ%%
(6) recruitment; and (7) financial assistance. '

A ]

3. Local Processeg - =
ahe VEA and its regulations do not contain many provisions— —

goJerning program operation at the'local level. Two of the

° K

*
more significant provisions concern the submissé%n of appli—

cations to the state and ‘the réquirements governing the compo-

sition of local advisdry councils. © l, L

Eligible recipients seeking funds under the VEA must sub=
' mit an,annual application to theostate. The application must G
. meet six general criteria specified in the VEA. The criteria ,
rgguireathat an‘application: (1) be developed in consultation

wit representatives of area educational and training resources,

45/ 44 F.R.,17165 (March 31, 1979).
L _ 17p




potential students will be met by the proposed programs; (U4)

;2ducation (LACVE).  The #ACVE must appropriately represent

&

* . 9‘15 )

(2) describe the vocational education needs,of potential

"

students; (3) indicate how and to what extent the needs of
. . \

describe how evaluation findings have been used in geveloping

*a

the proposed programs ; (5) describe how the' proposed programs ,

related to CETA programs conducted by prime sponsors; and

-

(6) describe the relationship between programs propo§ed to bé

-

conducted with VEA funds . and other area vocational education |,

programs supported by state and 1oca1 funds. Mé/

Each local education agency or 1nstitution receiving VEA

funds must establish a local advisory council on vocational

hY

both sexes and racial and ethnic minorities served by the

local educatidn agency or institution M?/

~

D. Mdjor Findings, Conclusions, and Recommendations
o>

Problems of seX discgimInation‘and—sex—stereotyping~in
vocational education have been severe, as indicated by the

legislative history of ,the VEA. ' The' dgplaration of purpose in

the VEA provides that a purpese of theeAct is "to furnish equal

educational opportunities" by "overcom[ing] sex discrimination

and sex stereotyping in vocational education programs. "MS/

Our task has been, {0 analyze the clarity, consistency,
adequacy, and necessity of the 1legal provisions designed to

achieve the stated congressional purposef We“Eonclude that the

- .
~

46/ Section 106(a)(4)(A)-(D) of the VEA (20 U.S.C. 2306(2)(4)
(A)-(D)) « \

477" 34 C.F.R. §400.111+ ' - iR . .L

48/ Section 101 of the VEA (20 U.S.C. 2301). ‘ :
‘ 1 17 N ! -:—’\«a%
‘ ‘ ;

¢

e .
! >

-
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_ sex equity mechanisms and processes C ngress built into-th
o Act do not? ensure that all states wil "take vi%orous act

5 »
to overcome ‘sef discriminatibn and sgx stereotyping in

~ vpcatidnal education " 297 ' o,

\ | :
The primary reason ig that, much s‘authorized ut little ton
‘ - -
is required“wiﬁh respect to the expenditure of/VEA funds td
PR
Wieve sex éq&ity in vocational education. Th only ex-

- L4

Hitures specifica}ly required are: (l) $50,000 for full-

P
.

time sex equity perfonnel in each state,'regardless of size, .

(9K

2
® population, or the number of school districts, and §2)“not less

than an amount the4§tat%7"deems riecessary" forléﬁspl%ged home-

* 1

s’

makers and certain oth special groups. sttate does not,havei
e R

-

i to spend VEA. funds on S to overcome S biagﬁand sex
' . . X
stereohyping or on supporti services iﬁr women or on other

sex equity activities thau are authorized’ but not requiréd .
« The legal provisions concerning s€x equity in the VEA must.be

. . g .
— —vstrengthened—eensiderably if~cong%essional intent with respect T

L
»

Y4 ~ f
( * to "carry[in out all program qf vocational education in, such'
g\

. .a mdnner as to be free.from sex; discrimination and sex stereo- y
1N { . . h ['J :

s . typing" is to-be realized 50/ } ) R

BN .
In reaching theseaconclusiqnsd we examimed the major sex ) »

Y .. o
equity mechanisms and processes}dn the VEA's legal framework
¢ ‘ - ) s }

Set forth below abe several general observations followed by ,

-'\

a summary of our%major findingsf concibsions, and recommendaa a7
LN i . e - . .

., tions. g N . : o -
o’ . . oy

: ‘ 1Y . .
49/ H.R. (Conf.) Rep..No. 94-Y70% at 213. . . /Lo

®
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G T 1. Genéral Observatiens _ , " (/ ;

« ’e % - T “vouNe ./ E

e “e. COngre551onhl purppses.concernlng sex equlty in 'voda- *
e .+ tipnalieducation are unlikely to be athieved if .
s e " statutory mechanlsms for carrying out those purposes
T - ., are dnclear, 1ncon51stent,or 1nadequate. 2.
’ . L . ’

‘<7 e Clarlty andocon51stenéy in .th legdl ,provisions for - ,

sex equity in the VEA are ne ssary, but not sufficient, N
) . v Clear and con51stent legal prowvisions in the VEA may be .
- ~ anadequate if they do not maximize. the likelihood that C e
Congre551onal intent with respect to sex equlty in {
vocational education will be carr1ed out. //’ '

\

e Deficiencies ’id the clarity, con51stency, and adequacy . .
‘ of the legal framework for sex equity in vocational - '
. ducation only account for part ofythe imevitable . .
B ' /Emplementatlon problems that occurred after the VEA was,
. mended in 1976. i i ~
e State vpcational education plans that repbat Federal ..
) P requirements and .that are assembled as dﬁmpl;ance docu-

oo . ‘ments make it difficult to, determine how Federal funds -
. ’ will be speht by local rec*pients to achieve sex equity °
” © . in vocational education. g . .
J - 3

! e A sé& equity coordinator who must perform ten functions ,
. . . with very limited .funds and 1little,.if any,- authorfky .
T - cannot realistically be expectéd to achieve 'sudden aznd * , N
N » - 'significant change'with regard to sex equity in ve- e ¢ 0 4
O ; cational edusation. \ ] P

o

R j-; Te Adfﬁo?féing ‘the expenditure of .Federal funds "for sex L
‘. : equiuy in vocational education. iswunlikely to produce , -
o L. the desired results if.state officials choose to expend .
R SR \only limited amounts- of Federal funds for this puroosef v

* -
0 . [l
K . A - . N s . ®

- .. Vo e A legal framework fo;}sex equlty in vocation educatlon
o o " that ddes' not rbquire 2 lQcal applicant td6 pi%&lde the L
: = 'l‘45€a€e-ﬁttu any Sex equuty Lnrormatlon in the QOggl e R
‘. funding applipatlon does not g;ve the state¢much lever-'

age to . insist-on-‘sex equity during’ the process of 3

rev1ey¢ng docal applléatlons. 5 ;‘

Tt ‘@ Federal tolerance of state goncompllaﬁce w1th the sex . .

f> ' ‘' equity provisions’ of the*Act is unllkely,to ensure that C
‘ oo \CongreSS1ona1 purposes w1bh respéct .to- séx equlty will , - =

oy "‘{5 ¥ be achieved toe b

1,
~
B
.
%
n
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R i 2. _Summary of Major Findings, Conclusions, and Recommendations

- N

|
J
a. Mandatory expenditures for full time sex equity personnel ’1
. . A statutpery requirement that Federal funds be used to 2 |
. . . support a sex equity coordinator at the state level is
’ : ' necessabry’ if the functions assigned to the.coordinator
are to be carried out. There is.evidence indicating
_.that.PFederal funds would, not be .spent for this. purpose \
in some states if it were not reqhired Mandatory .
. -« « expenditures for full-time sex equity persorne R
. & ..~ should continue if. Congress wishqs tO ovegeome sex s
Y discriminaxion, bias, aid stereotyping iﬂi%ocational
educaﬂion g i Lt
: °The Tydings Amendment "which permits funds not obli- )
— . ot gated, by the ehd of ®¥ne. fiscal year torbe carried ovér |
.- - -for use in the next fiscal year, has undercut the g
sPequirement that states spend.not less than $50, 000 ’
, s each fiscal year for full-time sex eguity personnel’.-
: . - ¢ .. We recommend that the VEA be amended to provide "
v . expressly that.the Tydings Amendment does not —apply }
. ) & to the mandatory expenditure for fullbtime sex equity
- e - ‘personnel under the VEA -
» * - The umniform améunt of $50 000 per state for- fullltime
’ ) sex equity personnel makes little sense. because it”
fails to take into account: a state s size, popuiation,
} and number of school districts. We recommend that
v - : . this provision be aménded;to make .the amount of VEA
< N funds reserved_fQr,fullitﬁme_ﬁﬁx_equity_personnelgli;_____
”j““‘“'—"”“’ . -function of the size of the state's alloeation under
'the VEA, with $50;Q00 becoming the minimum amount
every state must expend - .

’ . .,
* - . -

e o . . : ) P ~
: b.j%andatory expenditure'for displaced homemékers and other !
3 oL special groups .

A s . . . . I
M -

) e X

‘The. relat onship between?22:s;Eg;éf;g;gﬁ%ﬁi&l;&ﬁéi_the._——

, . ’ state fund\programs to "a e needs" of

o : aispiaced nomemakers and other specigl groups and- (2)/ .
oL P that the state expend not less than the amount it :

S e déems "necessary" is unclear. We recommends that the

' - N relationship between ‘these requirements be clarified.
¢ - ‘ LA : ¢ ,
'v~§sv. - ¢. Buthorized uses of funds : ‘ g‘ . g

y

r

et

E . )The requirement that all” state contracts for exemplary .

“ and innovative projects give "priority" to programs :

. oo . and proJects designed to reduce sex bias and sex 'stereo~
. ) ' typing in vocational education 1is .unclear: We recom-
’ « mend that there be clarification of how states are to
.give such proJects priority. -

a -’
.
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* d- Functions of the sex equity coordinator

o ?

Co 3 - The provision requiring that the state provide
A. . "y' '

. £

.wr
.

o sueh terhs-be clarified.
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>

There is overlap,among the ten functions sex equi%y
coordinators must perform. The ten functions can be
reorganized and consolidated into five functions
without losing any functions. We recommend that this
be done., . .

. .Thereé are no clear standards concerning adequate

o performance of each of the functions the sex equity

. «coordinator must peerrm We recommend that such’
standards be developed. \

-

R

e. Policies for eradicating sex bias(including incenti?%s)

incentives for eligible recipients: (1) to .encourage
the enrollment ‘of both men and women in non-traditional
~ -courses; &nd (2) to develop model programs- to reduce sex
_\N*__;as,and sex stereotyping. is' unclear and inadequate.

Publicity and..plagues- have rot proven to be effective
—~—  -incentives. Two forms of incentives appear to be
effecEive (1) a set-aside of funds; " and ¢2) giving'
priority to Jocal applications proposing to' address -
sex equity concerns If Congress is interested in
effective incentives; we recommend. that Congress ., v

adopt either or both ‘of these forms of incentives.

'bl

P Results of policies and activities . - | > P .
= e requirementlthatastatesvreoorgiinrtheirwannual .
™ p!gn the "results" ‘of-eompliance fiitth the:five-year y
s state plan s equai access policies and,procedurﬁs
aogears to be unclear becauSe mqst . states are reporting s
activities rather than*Pesults. e recommend that"

" "pesulss' be defingd-in outoone or impdct terms and -~
-that the state&s obligation to report "results" i\ ¢

, N ~ -y

- Local pglicies ’ f ot e T N

-
- v »
- &

.
]

'“f%e present eriteria ?or local'applrgltigns are in—
. w - adegnuzte pecauseé they do. A reqdi e that a ldacal |
“ applic on provide the gtate with any information, 4
ot concerning the sex eQuityfsituation and activities, .We

recommend that~lpcal applications be requdred to con—

-

R tain such information. , ) A o .::
» . R S L -

“
L J ~ - ~ N . 74 1 4
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I1. Mandatory Expenditures of VEA. Funds

= A, Introduction “ T- A:‘ .

This#part of the chapter concerns the two provisions

governing the mandatory expenditure o] A funds for S$ex Fquity‘

(1) the requirement that ‘a state s end not less. than $SQ 000 in

*
)
e d
i}

each fiscal ryear for full time sex\egqu érsennel and (2) the<

‘requirement that a state spend. not less than an amount it deems
necessary to assess and Heet the needs of displaced homemakers

~

and certain other -special groups. ' .

° - e e e e s

\ ¢ s : : | x

1

. . ‘X N . 3 . " .
.B. $50,000-for Full-Time Personnel

v 2 g . ; .

o 1,"-Description3. . . ‘ ’ T
- . . (\\.‘) oo oL . . '-.
The' VEA requires that any state articipants in,programs

authorived under'the Act assign "Suc fulI time personnel as may,

,
be necessary to assist the State Bnard 1n Pn1?i11ﬁhc thp pur-

poses of the Act "51/ The regqlations describe t%;hﬁgﬁrposes of
S .
n the Act" ds* (1) furnishing equal educational opportunities in

O —— e S

vocational education programs to persons of both _sexes, and (2)

‘ eliminatimz sex_ di qaﬁminmn_andms@,x_mnrvninc f‘r‘n all

° EY
VOcatiogal educationvprograms 52/* Persons designated to assist
. * - . »
étate Boards 'in accomplishing these purposés must work full«time

to perform several functions specified in

S U '
- ‘* . The state is requirea to spend “not\le s than.$50 000” each
. I‘n Y

year Qf its phsic grantvfunds to support the actiVities.@T the

. .

v L] . -~ $ -

~ v ¢ N LA 4 »
P -

'
P
~ ¢ * .. -~ [ . L

oy s G [ . o
.

51/ Section,lOH(b) of VEA (20 u,s. C 230u(b))

. 52/ ;”?CFR ‘§uoo 2. v : . ( o
§§/ he functions the full-time personne& musg\per?o .are : ;
e described infra, ate 46, :

cws ; -

H

L] - .
- - * . f}
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* perscnnel workiné?full—time to carry out these functions,ﬁ—u--/~ ,ﬁ

|

|

|

\

- The states have been- instructed that although..$50,000 is the !

minimum amount r;quired to be reserxed from subpart 2 funds » o ;

,(basic grants), that amount can be augmented ‘with regular sub- %

part 2 funds or with stgté administration monies. %?é_addi—
‘tional Junds)~however, are subject to.the relevant matching

requirenents of the'part°or/purpose fr@® which the excess funds

>

orikﬁnatéd A policy memorandum explaiﬁs this: . .

. It is p ermissiple to- augment the $50,000 minimum
amount required to be reserved from subpart 2
_ funds for [full-time sex equity personnel and re-
—eUT T Iated Tunetions with runds from regular subpart 2
! funds or from state administration manies. The ‘
«*  amount in excess of $50,000 in either case is .
subject to the.relevant matching requirements of , ' -
¢ ° the part or purpose from which the excess monies . s .
originate. <Excess funds taken from subpart 2 re- )
", quire overgll matching rather than: matching by*¢

. &, purpose, wheress excess funds taken from sq\ge ve. "
. e - adminwstration require matching by that purpose.
Rd o> . L/ . ‘. - . . ) .
/ [
. "' _ ik‘c regulations insbeuct the states that the $50 000 ve= |

~'gquired to be set'aside shall be used for: (1)*salaries for full-, y
. . . < l

__time nrofeaq%nng1 staffy (Zl_salariesf§erwsupportasta;l, art

a.

- (33 travel and other exoenses directly related to the support of ‘

N personne%.in carrying out its required functions.SQ(

. e . . ' N .
L 1.7 Section lGJ(b) and §120 of "VEA. (2Q,U‘S C 230M(b) and 2336) ;"'
\ --34 C.E.R. §400.74.  The comments to the regulations indicate '

)gﬁy , ,j that the $50,000 is a2 minimum and not a maximum: "there is

. nothing in the Act to prevent a State from sdénding more than
o $50,000 -to support the full-time personnel, but a State may .
. //&not spend less-than that amount . To emphasize this point,
: thé languagé . of the_ regulation has bgen amended to read 'not

T- . less than'°$50 Boe." L2 F. R. 53868. .p° - .
55/ Policy Memorandum BOAE/DSVPO FY 79-6 (May 2, 1979): '

‘.' 56/ 3u C.F.R. §uod*7u :
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) If a stateifails to obligate all of the $50,000 by the «. «

°'.~l ﬁ
end. of the fiscal year, the Office of General Counsél (0GC)" is

of the opinion that theh\ydings Amendment permits a state to

carry forward into the next« fisgal year any portion ¢f the

’
. . . . .
s - :
- o

$50, 1000 reserved for "full timé personnel“!whiCh is unobli}ﬁ%eg -
at the end of the }iscal year 57/ 0GC explained that Senator.
iyding S purpose in l970 whenvhe proposed this amendent was:

To allow Stage and logal school officials amole T -

time in which to plan for and carry out the effi- :

cient expenditure of federal education. funds. .

Because of~“the delaxs in the passage -of annual

_ appropriation bills, such officials used to ‘have

. _ + only the last 4 or Semonths in a fiscgl yedr in .
which they would know the amount of federal
assistance they couldrexpect.for that-year. The
.fact that unexpended funds- would revert to the ©

¢ treasury at the *end of the fiscal.year often .
.caused local officialg.to make inefficlent or T .
wasteful expenditures im order to avoid losing N ’

~ the money altogether. (lO3 CONG RnC 12404 Febgeﬁ NS

-k, 1970.) 58/ .

4

AAr‘er reviewing the purpose of the amendment 06C concluded

thay "any portion of the $50 000;;eserved for the purposes of

~sectton-184{o)- of—the- VBA for one»fiscal -year which is. unobli-———

cated may be carried forward i@to the succeeding fiipal year "59/

! zHowever, OGC cautioned that ffe of‘ﬁhe‘Tydings Amendment to carry
) v v
e . oo < ; Feo1 o . 2 e .
57/ a _oGe Legal Memorﬁndum Decgmber 6,-1978 (Legal Opinions Hand-
. < e book at—l59) , P! 3

- 58/ The Tydings’Amendment (Section Ml2(b) of GnPA (20,U0.8.C.
"1225(b)) states:ii. - CTe T e
Not withstanddng ‘any other,pro ioﬁ of:law, unleds en-"
acted @n specific 1imitation’ of \the provision of this |
ian, any nds from appropriations tg carry out
i © any .programs to whiéh .this Title 1s applicable during.
. , any fiscal year»ﬂ.. hich ar%gg ’&bligated and expendedn

a-

/ T
subsec

_ by educational agencfes ox i itutions priér t¥ the _
. . . ° " .beginning of the fiscal yean ceeding the fiscal year -°°
- " . _ for which such funds were- .appr riatéd shall r tain
. e available for~obligatibn and expendibures by sych agen-
‘cies and institutions during suﬁh succeedagg f scal year

O .59/ I&., . CL . . : g

PR B - ol — 1 < . . - LI, ’ A " A
R ‘ - ¢ C~ . ! . B 4 . - El
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e

over part of the $50,0_OO for full-time' personnel w‘oul_d not. .

20 the state¥s.failure to perform-the required functions.

Although’this result -is likely. to ber beneficial to
States which experience difficulty in gearing

jﬁ§~the section 1ougb) requirements, it.does ™ot =

religye the Sta s from their .responsibility of"
s carrying out each function each year. gg/
[

Failure to appropriately obligate this amount over ol
the Tydings period translates into a violation of '
the Act, regulations, and each State s assurance in
its State plan. 6l/ ‘ -

'
P sstocma
«sﬂs< N .
[ , - ’ P ‘

2. Findings, Conclusions, and Rgcommendations o ',l
‘lhis section presents findings, conclusions, and recommen-
dations with respect to: (a) ‘the efiect of the Tydings Amend-
11 ment,. (b) the hecessdty for a mandatory” expenditure,¢.ind (c)

the e?fect of a. unifﬁgh dollar amount for all states.

- .
'

(a} Theteffect of the" Tydings Amendment--Two of the four

@

! afares'inoluded inlibe_study—spent—less~than~$ie;eée~inwone

£i5eal year (FY 78) and carried "the balance férward to the

aﬁf;__‘w - \
§7€ succeeding fiscal year. .These facts were revegled By MERC/Qs
. .‘ , e L, ., .d.' . . i ° . . T . ° -‘ - ) .f . .

: 6@/ Td at 16(1, ’

\*~§_f The same OGC legal, memorandum spelled out the'conseouences
<« = of failing to obligate during the Tydings period that portion
s . of thes $50,000 tHat was carried over: - ; .

. e . - Our understanding 'oF "BOAE’ policy on this matter has been
e _ and continues to bg that unebligated set-asides fu ndz
P L0 (i1.e:, $50,000) lapse in revert ?o the Federal Treasfiry.
PR ‘In addition te this penalty, the 'WEA.and GEPA provide a. 4+’
. , " legal basis for othgr penalties whenever the Commissioner
! « finds that ﬁhere is a failure to comply substantially .
- with the provisions of the.Act. .BOAE is curpently study~
R ing the feasibility of’ resorting to withholding'of fuag .
‘. ., 'in ghole or in part, suspension and tenminétion procag .
. durés, and cease’arnd desistrqrderss In sum, the only -
. relief a State.calh expect woyld applear to be a.legisla-
" & tive exemption from the $50,000 requiretient since thew

& w e Commisstoner lacks legal authority to -waiver this re-
‘ ’ ' quirement ! ) o ’Z A
. . < ‘: :nm - ..‘ * \/ .
; ’ . < . . IQ . A" s »
= L .

.. QN

- . [}
€ .. Loe
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< completed in 1979,.one of which in?icated that a state,had

carried forward almost $ll0 000 "as allowed by the Tydings . ’
Amendment ." Vocational education officials in these states (

indicated‘that althougH the' requirement to spend "no less than"

o

° $5b,000'bo support the activities of the‘dfull-time personnel"

»

was unambiguous, the real’effect of the Tydings Amendment'was '

. A ' € -

to allow a s?ate to expend 1ess than $50, 000 .a year.

As. a2 result of these findings, we conclude that the legal

) N provision requiring that a statevspend "not less than“
N - , “ L' -
’ $50,000 each‘year of its basic grant funds for “full tirie
L. personnel" is clear. However, it is not clear,that Congress

-

‘intended to oermit'states to offset this mandate by the)
c C zydings Amendment which permits a state to spend ‘less th
ii\h__ﬁ_\“-~k“ 1?
the

Ny $50,p00 per year and carry over the unexoended amount to
. N .
next fiscal year. . We recommend that the VEA be ampnded to:,,_ir,__.

Y

orovide that themTydings Améndment aoes not aoply to the

. . v
.
sy

>, ® mandatory expenditure "for "full- ime personnel“‘required by the

~ o
.- VEA. . con ’ .; . : : f -,
. e (%) The Hecessity for‘a‘mandatory expenditures-State
——— ' ‘ *officials responsible for sex-equity iq_vocationalieducation\— —
l struck a common theme in interviews:- Absent a requiremeht for . :
// ,\ mandatory expenditures‘igr full-time personﬁel therekwouldQ

Lg, @

be, in 'some’ states, little, if ,any, state money spent to support’

full time negéonnel working on problems of sex bia?’ sex staréo-

‘ ¥ T }

-

typing,éand sex discrimination in vocational education. InA

~othe; states, respondents indicated, there ;ogld be no s¥ate ¢




e ————— e e

¢
A\l
.
o>

fundsrexpended for such purposes if the VEA did not require
q . . .

~ it. dzf‘eduity coordinators in the states included in the

' study elieve that a legislative provision mandatdng ex-—

penditures for full-time sex equity personnel is necessﬂry

- ’

if the Federal government wants the present activities of the
. SexXx equify\coordinators to continue ’
We conclude that a statutory provision mandating the

'ﬁ' exnenditure of funds fa% "full-time personnel" for sex equity

N Y

- 1s necessary if the statutory purpose of’ furnishing equal
educational’ ocpoftunigies in voca*ional education programs to.
Dersons of both sexes and eliminating sex discrimination and

sex stereotyping for all vocat’bnal education programs is to
. . ‘ .
- ¥ be achieved we recommend that the mandatory expen%ﬁ?ure of

VEA basic grant gvnds for full-time personnel to address sex.

equity problems in vocational education be retained and that

thensanction $or failure to satisfy the mandatery expenditure
[} . J

-

. . reduirement‘be sufficient to deter noncomplia?ée. This would i

v

mean, for example, that .QVAE seek a cease and desist\ordeﬂ

LI

from the Education Appeals Board or seek withholding of general

s

Q s

‘t ' funds Yor administration. . - - ' e )
.-ﬂf&a C L _.» .

—~

¢

Stata VOcational education.officials interviewed questioned .

»

the adequacy of the legislative provision mandating that each

ggstate spend "no less than" $50, 000 to support the actfivities of

-
;%ﬁ““&~ the "full-time pegsonnel.". They indicated that the set amount o

et
~

N ﬁg&% - - - .m . , .. L;
. )
-, . -
. Y ¢ - ‘
. . ~ .
o .




"the size and population of\states, as well as the number o?

N : , \ ' . y
R * 7 . ) ‘ ‘ ‘ .
failed to taKe into account differences among states®, such as
. . . ; ' . TN

-

- - \ ‘ A

school districts.
Given the bngad sweep of the ten mandateé functions of

the “fullltime personnel seX equity coordinators interviewed
f

thought' the aﬁaaﬁf‘ar‘sto‘oon Per year‘was—insuff cienty

iirticularly when they are expected to perform each 'of the-
nctions each year. Sex equity coordinators interviewed

indicated .that an alternative to the skt amaunt of $50 000 per

stategshould be’ devised to recognize the,differences among

\ o

We . conclude .that the uniform dollar amount of $50 000 per '

state does 'not make sense because it fails to take .into

account such critical differences among the states as size, 3
- . I'a ¢

(%

states o »

"“

pdéulation:'and”number bf\school districts. We recommend~that -

the. VEA be amended to provide that the mandatory expenditure

% T

for sex equ1ty should be 4 function of the size of the. Federal .

4
0

VEA allocation to the state,-with every state requ/red to

expend atileast.$50,000. ) SR , .

L] rd : .
: PN . \ ¢ 4
. . . - > vt

'Q; Digplaced Homemakers and Other -Special Groups -

3

Q

[y

I T
.

. §
.

k s . — —
A state must use funds under its basic grant to provide

<

vocational education programs for dispLaced homemakers and®

.

" other special groups, including (B persons who had been home— _

makers but who now,’ because of dissolution of” marriage,. ust

Y . . « . - N
. . .

/&
g

. 'V' N '\

. . .
’ -
Ld . )
\ ’ .
% . ‘ . -
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. - ’ . - .
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L " sedk employment;gg/ (2) persons lacking adequate job skills

- who arehsinvle'heads of households; “(3) persons who are ¢
'. ‘t ¢ »
@urrently homemakers and part ~time workers but who wish to

12

secure a full—time Job; and (U) women and men in jobs tradi-

-2

. tionally considered Jops fOr persons of their sex and who wish

to seek Jobs traditionally though?’of "as Jjobs for‘the opposite

o LT ﬂéx-'6—3'/ . ; e . - : | w
s Lo A'minimum expenditure, not defined as an.amount of dollars, .

- g
. is required ‘for such provrams A state must expend not less

[ S — ——— - — . —— ———

than the amount "it deems necessary for each fiscal year from

- the funds available under»the basic érant K for specialh

r"'° K ' rs
.orograms'and'placement services whieh are tailored to'meet the
i
- needs" of displaced-homemakers and other special groups i/
- w=In accordance with policies and procedures in its five— '

b - -~ g ———

year state plan, the state must fund "pﬁbgrams ... to @ssess’

-

' :-and meet the needs" of displaced homemakers and other special”

-~

v groups. 65/| According to OGC, an assessment of nee!L without f

’w
'“"“'—"*-speciaiﬂcourses—weu%dﬂﬁe%~meetwthe—requineme
N ! B 7 - ';q .o <
oy e o 62/ The comments to' the re&ulations state: [t]he term 'disso-
B lution of marriage'.is not to .be interpreted only in the
~ ‘strict sense of divorce. Vpcational training.is available .
- . to the homemaker who has experienced a separation, annulment - o
o - or _any other*type of dissollution of marriage " 42 F.R.53883.
' : ' §§/ Section lQO(b)(l)(L) of VEA (20 U.s. C 2330(b)(l)(L), 34
- e C F.R. §UOO 621 T . .
- 4’7337\\3U ¢.F.R. §400. 502(b) . The comments to the regulations
E $odicate thdt subpart 3 funds for program improvement and
S . support ‘services may not be uséd to meet ‘the requirement for .
© . use of subpart 2 funds for displaced homemakers and otner
N special groups. ‘42 F.R. 53866 }
6 / 3“ C F.R. §U00 622 See 3& C F. R §M00 187%b)
’ rd
‘- - ) Y - : .'
) ! 13¢ ” -
/ ) )‘,\& s ' N %‘; .,




It is our wview that a needs -assessment of these .
targeg popu%ations does not satisfy either the - : <’ |
statutory of regulatory requirement for special .- . ° -
courses of vo&ational education which offer spegcial P )
instruction in how to seek employment. This view, -

L however, would not stop the States from supplement-~
ing their course offirings with a needs assessment.

66/ , . S ‘
6 . 4 S |
The programs must include (1) "special" courses for these ‘J

) N

‘ pérsons to learn how to seek employment and (2) placement

services er these persdne once{they complete the vocational
67/ '

veducation program In additﬂon, these programs must include

-

. Organized educat1ona1—programs~necessary to preparE‘these L

-

special groups for employment, including acQuisition mainte- 3

: " 68/ : ¢
nance, and repair of instructional, equipment o -

A policy memorandum issued by BOAE clarafies the options

available to states regarding the design of programs. The memo-

L 4

- randum_makes three points - First states may mainstream the
~special groups so long as thewprograms in which they are main-
streamed satisfy the requirements described ahove. SecoAa the

|
‘overall program developed by the state should address how the . l

.following needs will be met, (a) needs for vocational in-

»

structiony (qg needs for instruction in how togseek:employment;“
and (c) need® for placement services. Th-ird, if the individuals

s

66/ 0GC Legal_Memorandum+aLegal,Qpinions Handbook -at l6l A
state may not satisfy the requirements’ for "special" courses °
or instruttion by providing regular vocational gducation
programs without special courses or instruction in ‘how to

. -~ seek employment for displaced homemakers -and other special

=+ gproups. U2.F.R. 53866 (Q & A No. 29).

67/ 34 C.F.R. §400.622(b).

, ‘%/BHCFR§WOQNQ S R S
, .“fgn’—- . E= TN ," . P / ’ v 5 ‘ . ' 5
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" to be served are either disadvantaged or have other needs | .

. \ .

LY

which reveal themselves in assessment then_tuition support,.

2

among other things, should. be considered as an appropriate

meéhanism for meeting those needs. States should encourage

*

& A

-7 the ‘marshalling of resources from other sources before ‘using
*

_VEA funds. 89/

2 . 4 . . -

2. Findings, Conclusions and RecommEndations\ﬂ

State vocational education officials interviewed ex- .

~

L prgssed different‘understandingsf%ﬁ the extent of tqg‘obli-

gation, i.e., they were unclear abeut the relationship between

“ (1) the requirement~for a state to spend "not less than the

amount it deems necessary"z—/ ahd (2) the requirement that the

state must fund programs ... to assess and meet the needs" of .

1/+ an exchange T

©

displaced homemakers and other special groups

- of correspondence between BOAE and a State Director of—Voca—
3 o N . ‘
tional Education illustrates\the problems one state encountered

l . .
+ vin thisaresnect - ‘ .

. ) ‘\An Aprikadl979 BOAE's letter to the State Director first
5 § =1 4
N criticized the lack of pnogress and demanded remedial actron .
- \ « " y . \ hd ) - * . ’——
3 : . ..%i . _ }
. i - . n ) N
. Tk - -
o v Ry - .
.--«~49%4%lyH#MaMﬁ%nmmmeﬁ#DsmeﬂlJ&a54Agmuﬁ3&r43ﬂﬁ+——-—j‘

79/ 3Hd?Fa.§ﬁmramﬁﬁ“~ . . LTI T T

A %

71/ 34 c.7. R, ~§uoo 662 .rf' - 'i~
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< According to ‘the annualﬂplan, prpgrams for ”\xw\j;\
displaced homemakers are_still in the assess- N T
ment and planning stage. . There are no organi"
ized programs to prepare groups for employment; b
special‘courses.on how to seek employment; and ‘_

. provision of placement service, as the regula- - ( ,
A . tion requires. - | C o d

- - 9
*

e

Action. Required: : gy : o

_ Revision to the pléh describing the cofirses and , Lo
g _ services. funded to date to fulfill the require- ?
ments of the regulation. S .

» - A subsequent BOAE letter in September, 1979 expressed
~ continuing dissatisfaction with thé state's "general confusion -
\ e L. - ' \

. surrounding the use of money for displaced homemakers"” and

. , v * . . °
i again demanded remedial action. ‘ IO /
. < - > - e .
[The state's] response. . .fails t@,pro%i & the*, - -
requested- remedial action. The response.. . . . "y
- simply repeats the FY'79 plan's-objective for s
displaced homemakers and other special groups: ™ ° .
<. to determine the mimber of individuals involved . .
and the types of ,programs requested. By FY. 79 . '
* A . . .states should have Fynded thefmd%dated S e
' ' activities .required by thé& Act-—¥pt-it-is still _ .
, unclear if .the.state funded organized prggrams - .
. ™, - to prepare th&se groups. for employment;,?@ecial o T
n e programs on how to seek emplbymenr,gnd/or place- N .
ment servjces were not mentioned in FY 79. .

i Baséd on the :abovg and the reV1eQ~of the-F¥—80--- - L

) . plan, thé. . .program for displaced homemakers "

and other special g;gupé still néeds extensiv - ‘ G

: clarification. . . There is general confcasi;'

- - . surrbuhding the use of money for displacéd home-. .
~ makers in that the FY 80 plan never described 5
. ghe specific programs fog%displaced homemakers, i ,
"ain‘t_f‘i‘t‘i‘s*rrdt"evwc*learéthégt"th‘e:— L Iprogram T - —=
foxr displaced homemakers is Peyond the assess- Lo e

.
%

ment stage in FY 80. v . : T

. ) i ¢ T . P - ‘ . & - o

-* .+ " Required Action JAEE ' s . T R e T

N . ) \ e L . , - M . = . . ..

: T . . - THe state myst specify in the-FY 80 plan exactly . -.F
- Y -

_ from what sdurce(s) money for programs for - <
.. . A : - - ‘-




dlsplaced homemakers .is derived and what, if any,
actual 'services (see section 104.622) are being - -
provided to the pooulatlons described in.104.6%1. . .

SN A

N ~Similar observations were noted in the guality review of
. . \

the'state's FY. 80 plan.

'We are concerned that [the state] is still at
the 'stage of identifying displaced homemakers.
o The state should have completed such assessments
by now and be describing substantive programs
for displaced homemakers. The accountability
o report describes no results or benefits to the !
., displaced homemakers or the other ‘special-
. ..+ groups. - -

4

The State"Director responded to BOAE in October, 1979 by

saying that the state s preliminary assessment showed separate

[ wd e -

* progxrams wexe not needed for dlsplaced homemakers. -, f
& -
9'»/,~ : " The assessment cenducted dur1ng FY 1978°an351979
’ ) indicated that,_the need for separate vocational
education prodrams 'does not exist: The assess- ) »
ment indicated that the dﬁsplaced‘homemakers and,

. other special groups re being served in exist-
ng v catidnaly education programs. The [$20,000]

. . .18 to providé for additional servigces and, '
activities within existing programs for thls o .

special- group. . ..

\ v b ”, -

- *  The State Dlrector went on to’ say thdt state would try to
%_ 1dentlfy dlSplaced homemakers 1n regular programs ind assess
B S

" their addltlonal" needs. ' R

.. L@

< Lo cocco oo DUEL NI FY < 1980 We- wre- at‘t‘empti‘rrg‘toca‘dfenta*fytthem cccic oot orcncocs o

displaced homemakers and other spécial groups whlch '
are currently being served in ex1st1hg programs. :
In order to be accountable through the repogtlnq
system, program deliverers Have been contacted - .
in an attempt to.collect -information concernlng . e
‘the programs, services and activities currently = -
A . pravided for this. group. and‘an assessment to

- ddtermine the additiondl’ needs which are’not’

© being met. .

’ N

, a - . 2




nee s of displaced homemakers The plan contains the follow- )
? »
ing objectives. ' ) o

! | @ .to determine the number of displaced homenakers
/ and other special groups in need of vocational
training programs pursuant to the Act;

e to determine the status or training programs,
services and activities presently provided

s for displaced homemakers and other special

: groups; and

® to determine .the types of additional training
programs, serv1ces and.activities necessary to

- meet the neetls of displaced homemakers and
other special groups pursuant to the Act.

. ¢ ¢
‘ / .

Based on the above findings, we conclude that the scope

5 v

of the obligation to fund programs to "assess and meet the

3

needs" of displaced;homemakers at a level the state "deems

necessary" is unclear because it is interpreted differently

)

among the states in the stud%. Further, the mandate to "assess

f N r — ‘
... the ﬁeeds“ of displaced homemakers is inadequate because 1%
. . :

N A . - .
lacks standards to determine what constitutes an acceptable
. < '

needs assessment

We recommend”that (1) the scope of the state s obligation

- 900(}001’;«0(\4\.& SN ¢ < («-«2( Lot AL AL € L e 5 €K o - € -

to assess and meet the needs qf displaced homemakers and to
fund programs at the level the state "deems necessary be cla-
rified and (2) standards be developed to indicate What con-
stitutes a satisfactory assessment of the. needs of displaced

homemakers and other special groups. o
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III. Authorized Uses of Funds ) ) ) )
\r\ - ’ ) ) ' ¢ .
-A. Introduction _ )

<

Thig part discusses autharized ?pes of funds” for. sex

‘ equity under'subpart‘2 (basic grants and under subpart 3

(program improvement and supportive servicés)
< /
B ’ ¢ Co .
B. Authorized Uses Under Subpart 2 . -

.
o~ ) t
RS . * L4

1. Desoription N . B :

[} . ~ \
.
o P

a. Support sevvices for women--A state may use funds , -

- -

under its basic ‘grant for sdppopt‘services for women who enter :

. ~

vocational education pro%rams designed to prepare individuals
*fors employment in JobS°which have beedy&raditionally limited to " '

' /m// when such services are described in its approved, fiveayear

state plan-and annual program plan. 7Q/_~Support services to be

Qrovided include. counseling, Job development, and job follow-

’ ‘ . - .e'xw
* up support. . A C - \ ¢

[

The scope of counseling services includes: . .

«

. . traditional programs on the nature of these
" programs and on the ways of overcoming the _
‘difficulties which may be encountered ‘by women
An. these programs. Counselors may furnish
suppartive, serv1ces to assist students in
‘adjusting to the new employment requirements 73/

Counseling women entering and enrolled in non- \s>

.

¥ -

. —
.

72/ .Section 120(b)(l)(J) of VEA (20 U.Ss.C. 233o(b)(1)(J)), 34
. €.,F.R. §400.601-603; and §uoo 50R2(1)(9).
73/ .. 347C.F.R. §Ll00.602__(a). - N
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déscribeg\in the regulations
" \

|
Job development services are
. . AN . ’ L
as follows.

.' Programs and activities in the area of job T T
development include the provision materials
.and information concerning the world of work

" .which present women students entering, -enrolled
in, or interested in nontraditional programs
-the options, opportunities, and range of jobs ’
.available in. these nontraditional fields. Job
development support *services may also be carried
out through bzinging persons employed'in these
nontraditional fields into.the schools, as.well
as providing opportunities for womerr students tq
visit the work place of business and industry

so as to afford them a eclear understanding of
the nature of the work, including an under-

-

©

jobs are petformed.-—

sﬂ§nding of the worg4§etting in which these

A

Job follow-tip®*support services ) )

may|be provided to assist womelr students in
finding- employmént relevant to-their tyaining
and interests. . Follow-up Servicesimay be
provided to assist students ir the work: forpe,
and dealing with barriers which women Sgye in

« working in these nontraditional areas.
In addition, funds may be used to increase the number
\ ) € A ) B © N
of women instructors‘invglvgd in the ,training of #ndividuals

-

- ’

-

_in.programs wHich have traditionally enrolled mostly males '
6 . ¢ ‘ s

~

"s0 as to provide supportive exémbles for .th
i 2—6-/ .
p{eparing for jobs."

ese women who. are

N

P
at

.

Al

» L4

-,

X € XA €L LL ACCLCL Lok L % p
L € €L LLAAL L LG TLACCA € €Al e L At d o o Al 4;4,«—,44_4-('_4,‘,’4;4 B A R AL L aCAC e 4G ACAT A A A A
v A AL oG <C-

78/ 34 C.F.R. §400.602(b).
275/ 34 C.F.R. §400.602(c). .
7§/ 34 &.F.R. §400.603.-

N

6 e
'
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The comments to-the final regulations emphas1ze the s

.

1mportance of support serv1ces in realizing congress1onal

g
. intent with respect to sex equity.

One\bf the major conclﬁ§i6ﬁ§‘féached‘by Congress
during its two years- of«hearings on the

Vocational .Education Act is-that.the inferior
pOSltlon which women now hold in the laber market .
is reinforced by the type of training programs
U available to and selected by. them. Consequently,

ko " the legislation was drafted- in a way to attemptb L. .
’ to solve the problem. One of the key provisions
- . , on this matter incorporated <into the Act was the .
/ i sect’ion 129§b)(1)(3) program of support services
+ for women .- . . . .
, d \ - N =
- .
\ \ _ = . T e . ,
.. b. Day care services--A state may use Turtds:under its’

3 - ~ "
. N L. . . o
basic grant to provide day care services for children of

" students (both male ‘and female and‘including'single parents)
. }n\secomdary and post- secondary vocational “education p"o—.

grams, when such servipeskare included in the approvgd five-

year state plan and annual program plan,78/ .

Day care services must be for the purpose “of providing

aporooriate care and protection of infants, pre-school and

”»

schoolxage children in order -to afford students who ‘are

P fents’ the opportunity to participate in vocational education

llosrec(lpzyagrruusljg%{((«(rrlr<<‘(rr.r<(“ e , et
Fe. - - T
The question-and~answer section following the regulations

. , T
1 ‘ *

' -

. explains that day care centers may be established in the "~ =
" 77/ K2 F.B. 53883, ' ’ .
“#, 18/ Section 120(b) (1) (K) of VEA (20 U. s:c 2330(b)(l)(K)), 34
R 7 C¢F.R..§400.611-612 and 34 C.F.R. §400T 502(c) (10) . .
279/ 34 CsF.R. §400.612(a). ' g ' 2,

»

A\a. ', ' - . 197 " ) '

L4
’
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schOOls'an% may serve as a learning laboratory for training

2 ° ~ N B . /
. \< students in employment‘in child care~bccupations.§g/ Day care

[ - . . . .

programs funded under subpart 2 are governed by the Federal

‘ 81/

\ . v

Interagency Day Care requirements (HS C F.R. Part 7

j—

. neqessary L . _ ..
- . H

| . . : N

2. Findings, Conclusions, and Recommendations

. State vocational education administrators 1nt4rviewed

-~

indicated that the statutory and regulatbry provisions con-

_cerning the uses of funds under subpart 2 for support services
- - J

Co for.women’and for day. care serviceslwere\clearly understood and

posed no interpretive problems There was no uncertainty about
3 .
whether basic grant funds could be*used for counseling, JoR_
.
r development, Job folyow—up support, and increasing the number

A

of women instructors in programs enrolling mostly males. -

seﬁ equity coordinators interviewed emphasized the

(3

. neces=ity for support services and day care services, but .

83

questioned whether states )allpcated & sufficient amount of

\ . LA -

* funds for these purposes : P \ X

Based' o:. the above ffndings .we con;lude~that the ‘legal

' provisions authorizing the use of subpart 2 funds for support

[} hd »

. services for women and for day care services are clear and are

- . - \

‘e
E » -
- - . ~

Since the authority to use subpart 2 funds for support

~

’ services for women(and for day care serviees is clearly under-

K]
°

. stood, and is necessary,;we do .not rebommend.changeg to the

?. legislation or. the®regulations in this respect. To the extenf
. v ”~ » . °

.

80/ 42 F.R. 53866 I

" g— it c F R. §uoo ﬁl2(b) o ' ' ‘
o (3 o ~ ‘..-1{)8"4 ‘- ..

Lo . -
.. 7 A
. .
. ‘s
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. ¢ 4

-thrat Congress wishes to increase tne amount of basic grant

[4 T . - . .
funds being allocated by the states tg support servides for
. , / ‘e
women and to day care services, Congress should require

rather tnan permit funding for this purpose. - ~ : ,

. \ a
.

. C. Authorized Uses Under Subpart 3 -

§
1. Description 3 R
. ;” ’ ’ ~
Subpart: 3 funds can be used.for program improvement and |
. ) . i ~ . b
supportive seryices. - T

- 82/ H.R. Rep Nq 94 1085 at L4-bs5. '

a. Supportive'SErvices——Suopart 3 authorizes the funding

of specified supportive serVices, namely, vocational guidanoe f-

. .

and counseling, vocational education personnel training, sta&e
x

and local administration and grants to overcome sex bias ahd

sex stereotyping The House Report explains that the supoort
*

services dsscribed above are the only supportive services

-

authorized under subpart 3. This limitation ik “meant to

achieve greater accountability for the use of@funds by pro- -

viding specific authority for'them with resulting reporting on
their use and by eliminating\any general or vague authority

for activitiesl"gg/ The House Repo;EEalso explains that all '
of the above supportive services are,authorized,(bug not re-

Quireo except vocational guidance and counseling which must be

83/ N 1 e

funded to a - certain extent. ~ : .
L 4 .

3
-

° Guzdance and Counseling>L= The state must use not ’ .
o / ’

less than twenty pereent of the Federal funds available under .
su&part 3 to- suppdrt vocational development gu*dance and coun-
w . . . . S

-t C .
- . R
.

83/'- 1d. S i_iﬂiggi




[ : . N

- - 9-38
' | K, ‘

seling programs, services, and activities.—— The expenditure

-

a of funds for this purpose must be in accordance with the

e ’ . . ' .
_approved five-yéar state plan and annual program plan. Subpart

~

3 funds made available to a 'state for vocational guidance and
—-**—*4‘44—4‘couﬁse}ing-mus%—be~used—%e~suppertfene or morevof.theefolloming______

®
- : eight activities . . 3

-2

(l) initiation, implementation and ikprovement of
high quallty‘vocatlona; guldance and coupsellng
programs and activities;

(2) vocatlonal counsellng°for child»en, youth ‘and
.- adults, leading 'to a greater understanding of |
- Co educational and vocational options;

L f " Lo a'. /' 4

v . (3) -provision of educatiocnal and j®b placement
' ) " programs and follow-up services. for students in
- vocational education and for individuals preparing
. for 'professional occupations or occupatlons b ’ iy
r!qu1r1ng a baccalaureate or higher ‘degree. *
. Follow-up services prov1ded to baccalaureate or-
e higher degree students must be ohly for students
enrolled on or after October 1, 1977 .
~ s
_ (4) vocatlonal guidance and couhsellng training
¥ designed to acquaint guldance.counselors with !?
(1) the changing work patterns of women, (2) ways
of effectively overcoming occupational sex stereo-
ﬁf;yplng, and (3) ways of ass;stlng glrls and women.
in selecting careers solely on their occupational -
needs and 1nterests, ‘and to develop improved °. ) ,

’ . « career counsellng maté%lals which are free; + | ¢ - oo
. (5) vocatlonal and educatlonal counsellng fo; '
> youth offenders and-'adulgs in correctional . ‘
) -institutions; ’ ) - , 'f

- (6) vocatlonal guldance and counsellng for personS\

of limited Engllsh-speaklng abllltles «f - . O
« ‘ ’\____ A . /
QE/ Section 3U(a) of VEA (20 U S cC. 235“(a)), 34 C.F.R. o
§400. 762(a) oo ’ D
) . i . ': ) Jow
£ - D i > _




(7) establishment of, woecational resource centers
to meet the special needs of out-of-school individ-
uvals, including individuals seeking second careers,
individuals entering the job market late in life,
handicapped individuals from ‘economically depressed,
communities or areas, and early retirees; ang .

R)

-(8) leadership for vocatidnal guidance and explor-.
ation programs at the ocal level. 85/ . -

Rec1p1ents of funds allocated by th€ state for prograns,
. ’ ’ )
services, and activities listed in (1) and (2) above, must

. . " Yoem -
use these funds, insofar as is practicable:

(a) to bring individuals with experience in buslness and
industry, the professions, and other occupational pursults
into schools as counselord or advisors- for students;

\

(b) to bring students 1nto the work establishments of
business and industry,  the professions, and other occupatlons
to ,acquaint students w1th the nature of work accompllshed

thereln, and @ > .

(c) #0 enable guidance counselors to obtain experience 1n
business and industry, the professions, and other occupational
pursuits which wr}l better enabie’ those counselors to carry out
their guidance and counseling duties.-86/ ’ .

. L d
.o e Personnel traJ.nlng.__._The state may use subpart 3,

funds to support vocatlonal education personnel training
- 87 -

programs. The purposé of vocatlonal edugation personnel

.training is to improve the state's vocational educatlow .programs

and tne)servfces which support those programs by improving the

.quallflcagions of. persons serv1ng or preparing to serve in .
h k)

A A A A AN A LA L o
v K A ALl P ot o VLA L A Rl B LA A L LA LA A A A A A A ]

vocatlonaﬂﬁeducatlpn programs. p; BN

‘. - -

85/ " Section 134(a) of VEA (20 U. s.C. 235u(a5); 34 C.F.R. §400.
762(a)=763. :

. 86/ Section 134(b) of VEA (20 U.S.C. 235u(b)a), 34 C.F.R. §uoo {61;
_Section 135 of VEA (20 v.s.cC. 2355), 34 C.¥NR. §400.772.4

Id.; 34 C.F.R. §400.771. 201

-
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‘ . )
- To‘be eligible for support |specific training programs
and projects must be in accordance with the general plan for

vocational education personnel training as set forth in the

\’ approved five-year state plan.and annual program plan_for-. .
QO/ ] rS e > *

\ vocational ‘education.==

. - 3
. L 4

The State Board may make grants or contract in accord-
ance with jits fiveuyear state' plan and annual program. plan, in

support of both traiviing and retraining programs and projects

J N

A , ‘

N

\ - ‘ o ,
(l) both pre-service and‘in-service education; and

to provide:,

>

(2) both regular session (academic year) institutes

;! -+ and short-term institutes. 90/ £
0 4 4 - ) ! ) .
N ' fTraining may be provided to persons'serving or preparing

to serve in vocational ucation programs, including teachers,

administrators, supervisorsi and vocational guidance and <.
29V

' counseling personnelfL_ Within set out in the regula-

<«

L
tions, eligible part1c1pants may receive stipends and allow=

. b ' 92/ '
‘ ances for other expenses. ~ ) . .
3 I The VEA and implementing regulations’list a -number of
’ examples of the types of training programs which may be s
. : supported under subpart 3. The list 1ncludes, for example, . "
- ' '
.o g : ™ / \
BN | . , \
- ' AL A AN Kl Al *,"_‘_(«M_‘#““‘—‘ P e - _,?7 K "M«;“
"7 .89/ -Section 130(b) of VEA (20 U.S.C. 2350), /34 c.FlfF §400.772.
90/ Section 134 of VEA (20 U.S.C. 2355); 34 C.F.R. §uoo 775.
* 91/ Id.; 34 C.F.R. §400.773. | o e’
-.g92/ 1Id.; 34 C.F.R. §400-776. ' _ )
o’ Ri — [
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training or retrainlng 1n vocational edugation in néWw anc - .
emerging occupations and 1n—serv1ce-tra1nrn%\to overcome Ssex
~ N o 9%
‘ stereotj%;ng in vocational educatien programs. N '

®

E . .

_ . Tt - Grants to overcome bias and;Sequtéteotyping—.

s - . . L ! .
: Subpart 3. funds can also be used £or grants to overcome sSex ST "??;

. . 94/0 . \ a

bias and -sex stereoatyping. - ‘ )
. s, < .

: .oe .
TQ@ expenditure of' funds for this purpose must be in~

- —

o T\
accordance with the approveqﬁfivé-year,state plan and annual
DY . - *

14

program plan.

v
+

The plans must describe the types of projects

S

to be‘fundéd. o . B
) . "The regulations provide examples of the type. of projects-
: ¢ * : , . \ . :
that may be-funded.” . ) .- .

v .

. . .. i
® Research prcjects on ways to overcone sex.bias and
sex stgreotypiné in vocational educational programs;

: .f ' .-
e Development of curriculum materials free of sex
. stereotyping; : '

¢ e -

e Development of critegia for use ip determining
whether curriculum materials are free from sex
- L)

. sEegeotypingr. . : )
» e - N - A ’ A
.’ @ Examination .0of current curriculum materials, to o N

: assure that they are free of sex stereotyping; and S

. A an -
‘@ Training to acquaint guidance counselors, -adminis-
.- .. trators, and teachers with ways ¢f effectively
overgoming sex bias and sex stereotyping, especially - o
o in assisting persons in selecting careers according L
X to their interests and occupational needs rather ol

than according to stereotypes.96/ Co . o

e A, A A Il N A A A, A o .~
= S Al A A, 2 K i il L, P A A, L A B
0 YO A LA A A AL A A AL A AL A S A A A A A « S ot
-

© 93/ Id:3 34 C.F.R. §400.77H.. ~ - T _
I/ Section 136 of VEA,(20 U.S.C. 2356); 34 C.F.R. §400-791. *. = -
W95/ $Sgtion 130(b) of VEA (20 U.S+C. 2350(b)); 34 C.F.R. §400. -

Y - ° « Moo i s .. L
00.792(a)-(e). ~ + A~

34 €.F.R. 84
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¢ * " The comments to the regulations indicate that other types S

‘g . N e >

of projects may be funded and that, insofar as "programs to

’ - [N

4 overcome séx hias". fall into the category of "support or ' )

v
‘ improvement of vocational education programs," they may be .
T \ funded.glz . . : :. ° . . . ) . éfﬂ
| /\4 i )'( LN ;, : : . é . .
- - b. Program imorovemeht - Subpart 3 funds PQr+program LY
[ improvement may be used for research exemplary and- innovative\ '

programs, and &urriculum development To expend subpart 3
funds for program’ improvement a state must establish a Research
Coordinating Unit ¢RCU). 98/ .With respect to research, & RCU mfy

use subparf 3 funds direotly or. by contract for : (1) app}ied

-

. 8
research and development in vocational education; '(2) e5peri— .

.8 e
mental, developmental, and pilot programs and projects designed

-

to test‘the effectiveness.of research findings, including pro-

- . grams andfproﬁects to overcome problems of sex bias gnd sex

L ad

s stereotypings q(3) improve curriculum materiali for presently |

-
-

.Iunded programs in vocational education and new curriculum

-

 mzterials for new and\emerging job fields, including a review and

Y

v -

- °,
/ *
-~

. . f 97/ k2 F.R. 53885, ) ﬁ&ﬁéaf ) . o

’t revision of any curricula developed- with subpart 3 funds \6 ensure .

’

~ The comment states: * sl
. The activities 1listed in §M00 703 are intended to be )
— _— -—...examples, and the list is not«exhaustive Section,130. o
tos of the Act, whiéh authorizes grants to overcone sex )
bias and sex stereotyping, falls under subpart 3, .}a
, Program Improvement and Supportive Services; therefore; ’
- . funds used upder this section must go for support or

R ’ improvement of vocational educatjon programs.. Insofar
R as-programs to overcome sex bias faill inta this
. ' . . - category, they may be supported by funds under this - ) .
section. . : 2 s "
) 98/ 3L C.F.R. §uoo7o3(a)/ e .
’ Q - ¥ ’

ERIC » | =
;o K . N . by 3 ‘ s >
S Fi e . . R . . : .
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2 > ) . . .
that such curricula do not reflect stereotyping based on sex, \}

race on‘national origin; (4) projects in the development of

new careers and occupations; and (5) dissemination of the

N ) . .
i results of the contracts.gg/ .- ‘

a1’ 3

With regard to exemplary anad innovative programs the RCU

may use suppart 3 furids directly by contract for:

, (1) *programs to develop high quality vocatlonétcedubatlon ‘
programs fpr urban centers with high concentrations of econom-
ically disadvantaged individuals; unskllled workers; and
unemployed individuals;

(2) programs to develop-training opportunities for per- .
sons in sparsely populated rural areas; and individuals
migrating'from farms to-urban areas;

(3) programs of effective voCatlonal education for
persons of ‘limited English- sPeaklng abllltleS' '

. ‘ (4)“e§tab;;shment of - cooperatlve arrangements between
public education and manpower agencies, designed to correlate -
. vocational education opportunities with current and progected
needs of the labor market; ) Qﬁe
(5) programs designed to broaden occupational aspirations
and opportunities for youth, or youth who have academic;,

: socio-economic,-or other handicaps; and ° . .
¢ 100/
: v (6) dlssemlnatlon of these contracts.
’ However, all RCU contrdcts for exedplary and innovative
- - B . ?": .. !
‘ projects must: .. - %§ s . ‘ —
e

(1) give priority to programs and projects de51gned to
reduce sex bias and sex stereotyping in vocatlondl educatlon,
and ) ) ) ' s -
) - - v ] -~

- - s ‘ f [

-

<

o 3

99/ Section 131(a) of VEA (20 U.S.C: 2352); 34 C.F.R. §LO0NI5.

100/ Section 132{a) of VEA (20 U.S.C. 2352(a))}; 34 C.FIR.
§400.706(2). . .
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-

Lo (2) make provision for the participation of students

enrolled in private non-profit schools, and also ensure that
Féderaf funds will not be commingled with state or local
funds. 101/ \

¢

Thé state must indicate in the annual program plan and
accodntabi;ity report covering the final year of financial,
support by the state for any examplary and innovative program:

(1) the proposed disposit*on of the program when Federal
support ends; and

(2) the means by which successful or promising programs
will be continued and expanded within fhe state. 102/

4
¢

-

2. Findings, Cenclusions, and Recommendations

4

State vocationgg,education officﬁals interv

that the legal provisions concerning suégortive erviEES

‘(guidance and counseling, personnel training, and grants to
overcome sex bias and sex stereotyping) were generally clear
to them, i.e., they understood what was authorized with
respect to the funding of differe;t types of projects.

In the program improvement area, however, thEre was
uncertainty regarding the requirement that all RCU contracts

>

for éxemplary and 1nnovat1ve projects must "glve priority to

programs and projects de51gned to reduce séx stereotyping in

=~ [

vocational education" (Section 132(b) of the VER; 34 CFR

SlO4.706(b)€l))p + The 1nterpret1ve issue concerned the meaning :

/of the term "give priority". State vocational education

© - . v
i . F
g ' . ;
' .

.

101/ Section 132(b) of VEA« (20 U.S.C. 2352(b)); 34 C.F.R. §400.

706(Db).

102/ Section 132(c) of VEA (20 U. S C. 2352(c)); 34 g.F.Rf'Suoo.

707: ' ) "

ewed indicated

¢




~ent state candidly admitted that "no real prefererc

-

S

‘offictats™{ndicated that _they understood‘the intent cle#rly,

« 7 i N < Y {
. / e .l N . °
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—

but did not understand whether there was any cne best w%y to

>

realize that intent. In none of the states visited was/there e
’ C |

a”clear writteh policy defining what'it meant to "give priority"

One state's aoproach involved haVing thé sex eguity cobrdinator
V .
review every draft~request for a proposal and Slt on feView \

«

committees scoring proposals submitted for contracts for exem-

.plary or_innovative'ptograms. Another state was.unabfe to

explain how'it gave priorityf to programs deSigned tlo reduce
’ 1

sex bias and sex stereotypinc When it awarded bon aots for
\ v, I 4

(e

N

-

examplary or innovative programs. A state OfflClalafn a differ-

’" was’ given

to programs‘designed\to reduce sex bias and sex stereotyping.
. “ - i1\

' Based on the above findings, we conclude tha# (1) the,

legal provisions authorizing the use of subpart 3 ﬁundﬁ for
, + , ‘ . ’ ;"r.
supportive services are clear,ani (2) the require?ent that -

LR g

-

every contract for exemplary or innovative programs using
¢

program improvément funds under subpart 3 must "dive priority
y

- -

to programs to reduce sex bias and stereotypingf is ambiguous

4

o

- and is' interpreted differently by different states. We

k]

<

'.,..;\“ Y
recommend that the ambiguous meaning of give priority to ’,

prog;ams des1gned to reduce sex bias and stereotyping" be

- 2 * . R .
‘clarified so that states will understand cléazyly what is .~ |
\ ~ ’ . !
expected of them in terms,of awarding contracts for exemplary

+ -

<

or ifinovative programs using program improvement funds under

- 4 . R . ‘ .
_“'subpart: 3. o . K




’ ' IV. State Policles and Activities = .° . ' .

r

A. s Introduction

>

. . This part’discusses certain‘state policies and activi-
-} ) L d pR——
¢ ties concerning sex equity. Included among these are: (1)

l
the funékioﬁs:of the full-time sex eqﬁity personnel; (2) |
policieélfob erad}cqting sex bias.(includinglinceqtives);w‘ ‘
(3) descfipéigns of theguses ofcfunds in state planni;g docu- w
ments4 and (4) descriptions;of the results of state pelicies ué:.'

,and activities in state planning documents. - | m w3

Y

* B. The Functions of thé Full-Time Sex Equity Personnel

4
b

1. Dascription ..
’ . Persons designated to aasf%t State Boards in furnishing L.

eqdal‘edpcational opportﬁnities in vocational education
. ] :

) ﬂg%ograms to persons of both sexes and in eliminating sex dis-
- crimination énd sex §tereo€yﬁin§ in all vocational education

programs must perform the following functions specified in the
- . . 3 ’
-*VEA: - o T ' ‘
» . ~ i . .
. (1) take such action,as may be necessary to,create aware-
" ness of programs and activittes in vocatidhal eaacation‘that
. are designed to reduce sex stereotyping in all:vocétional edu-

dation programs; - -

a

(2) gather, analyse, and disseminate data on the status
of men and women, students, and employees in the vocational -

edutation .programs of that state;
- -

(3) develop and support.actions to correct any problem
brought to the attention’ of gdch personnel ‘through activities

carried- out under (2);

- B

. , ' \

(4) revfew the distribution of grants by the State Board

to assure that the interests and needs of women are addressed
in the projects assisted under the Act; .

v, - i
) . : b s
0~ - . - .- 288
z c . . " 2
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‘QS) review all wocational .education programs in the state’

Yfor sex bilas; 103/g N - . . f

) . (6) monitor the :implemehtation of laws prohibiting sex
discrimination’inwalljhiringg firing, and promotion proce«-

dures within the state relating to vocational educationy e
. A e

-

.
~ 2 ) -
«

§

) . 3
k ’ 103/ 0GC interprets this provision as requiring a comprehensive .
. review of all programs and suggests that the requirement
could be met if the state reviewed local applications -
against standards and criteria designed by the sex equity ‘
.coordinator. The OGC opinion states: a

]

-

The’ language of the above quoted regulation .
Rx requiring a review of_all programs i1s derived
. . verbatim from Segtion 104 (b) (1) (E) of the VEA. -
; , The legislative history of the VEA also empha- -
sizes that ‘the full-time personnel must review
the progress of the State in eliminating sex
bias and sex.stereotyping in all vocational . X
education programs. (House Report 94-1085). Thus,
it is readily apparent that Congresg intended a .-
comprehensive review of programs rather-than a
cursory review or one conducted on a sampling ~
basis. - '
I -3 .
: ~ The burden imposed by this requirement on the
full-time personnel from the more populated states
undoubtedly causes concern. For <instance, how can -
the coordinator from California or New York possi-
R bly review all of the vocational ‘programs in the
' - 4 State each year? We would suggest in response to.
. this problem that if a State lacks sufficient
personnel or resources to conduct a revigw of all .
programs, the. full-time personnel should be encourr
aged to implement a management system whereby the
. State, during its approval process of local appli- ’ -
cations, would examine each local application in . .
" accordance with the stand&rds and criteria designed
3 . by the full-time personnel. This process would, in
il our view, assuré that each program funded in whole
. or in part“by the State fook into account the full- "~
time personnel's mission of reviewing all programs
to eliminate sex bias. ’ :

‘Legal Opinions Handbook at 160

. -
- .
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(7) review and submit recommendations with respect to
-the. overcoming of sex stereotyping and sex bias in veca-
tional eduoation programs for, the five-year state plan and
its annual program plan; lOM/ .

<

(8) asSist local educational agencies "and other in- ?
terested parties in the state in improving vocational edu-
cation opporttnities for women, Lt

. (9) make readily available to the State Board, the

state and national advisory councils ,on vocational education,

the state commission on <he status of women, the commissioner,
—and the general public, information developed as a result af

xcarrying out the duties of the full-time persqgnel 105/

The VEA regulations added a tenth function:

(10) review the self-evaluations required by Title IX.
106/ " )

»

10&/ Section lOM(b)(l)(G) of the VEA, (20 U.S.€.. 2304(b)(1)(G)) -
refuires a review of the annual program plan and account-
yability report. 3U4°C.F.R.. §400.75(J) requires that the
five-~year plan and annwal program plan be reviewed (with

- recommendations) "prior to theip, submissidn to the
[Secretary] for approval," but neglects to include a re-
view of the annual accountability report, which is -
required by the Act.. . . n

105/ Section 104(b)(1l) of VEA 20 U S.C, 2304(1); 34 C.F.R.
~ $§400.75. The 'regulations frequently, use the terms “sex
discrimination," "sex bias," and "sex stereotyping.

These terms are defined in 34 C.F.R. §M00 73.

34 c.F.R. §400.75(1). The Secretdry of Education has .
proposed that the Title IX self-evaluation function be
+ deleted from the VEA regulations. ‘

~

)
()
~
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3 .
A requirement (to create "awareHéss of the Title IX

compliant process"gwas also added in the regulation. 107/

-~

ThHe state is required to select fuil—time professional

., personnel by'matching the qualifications of the applicants

108/

with the responsibilities of the Job The state must

have at least one professional working full time to eliminate
sex bias and sex stereotyping in vocational education. 109/
It is unacceptable to employ personnel full time who work
less than full time on the elimination of ’s‘eg‘as".;lq/ The
personnel hired do not have to be directly employed by the
d 111/ Fo} exampre,'the State Board may contract

Tor personnel to a@ssist the State Board so long as the con-

b

- tract specifies that the personnel work full time to eliminate ™

4

sex discrimination and sex stereotyping 112/

A state is nog’free to, pick and choose, among the5fnnc~
tions each year. There must be annual activitylfor each
function. | An OGC opinion explainsl\ . : o

Unless there is activity annually in al&'ten ‘
functions: enume#ated in Section 104.75(a) through

(j), the State will be considered as being in sub-
- stantial non-compliance and subject to either a .

suspension or termination of Federal payments in ; —
, accord with Section 109(c)-of the Act. 113/ -
N , *dn

207/ 34 C.F.R. §400.75(c). S e o
108/ 34 C.F.R. §400. 72(0) o
9/ See 34.C.F.R. §400.72 ahd §400.75. . :

|

110/ 42 F.R. 53868. - ' . ) .
';;;/@H R. (Conf.) Rep. No. 94-1071 at 215; 42 F.R. 53845.
'1____/ Id ‘ v - - / .

3/ OGC Legal Opinion (January 5, 1977). ] N

ot
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piso

2

.
The regu}ations»ggovide that the $50,000 set aside to

. ¥ -
Garry out the ten functions must be used for:

_(1)°'Sa1aries for full-time professional staff;

~

(2) .Salarieé for supportostgff; ‘and ¢ .
. Xy . <
(3) Travel and other expenses directly related to
the support of personnel in carrying out the
furnctions. 114/
: }

A BOAE memorandum ind;cates\that no .Federal fequiremgnts s
& a

say how.puch of the $50,000 reserved for the sex equity coordi-

nator must be .alldcated to particular functions, but that

\

states may supplement the $50,000 from certain other sources.’

Since each of the ten functions must be
carried out "each year, the State must decide
on the amount of funds to be spéht for any «.
pgrticular activity. If the $50,000 figure

.1s insufficlent to perform all tgn functions, -
the State may suppleméﬁt this funding level
with (1) Federal, State or local funds®

'charged to-administrative costs pursuant to
administrative costs pursuant to section °
120(b)(1)(0) and section 130(b)(7),.or (2)
Federal funds available under section 136
(Gr?nts to Assist in Overcoming Sex Bias).

115

* Phe same BOAE memorandum also establishes a general

standard for when activifies of the sex equity cogordinator ma& *
~ . R * » \ s

-

-\ be supported with Federal funds.

With respect to'the issue’of whether activ-
ities undértaken by the.full-time personnel may
be supported with Federal funds, the governing’
principle.is whether the proposed expenditure

34 C.F.R. §400.74(b). ’ ‘
DHEW/OE Memorandum from Charles H. Buzzel, Acting Deputy

. Commissioner, BOAE, to State. Directors of Vocational .
Education (March 29,1978). 34 C.F.R. §400.76 authorizes
states té use funds available under section 130 (program
improvement and supportive services) of the VEA "to®
support studies necessary to carry out the functions."

-

]

242
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directly suppo?ts ‘the accomolishment of one or

more of the ten functions. For example, the

full-time - personnel- must "take action neces- °

sary to create awareness of programs and acti-

vities inuyocational education designed to

reduce sex bias and sex stereotyping in all

vocational education programs." (104.75(a)

In order to sattsfactorily perform this nc—
i'tion, the full-time personnel are reimburseable

from the $50,000 set aside. 116/ . h

-
')

-
i

Findings, Conclusions, and Recommendations

‘

We found significant variation in administratiVe arrange-.

ments: made by states to, perform the functions of the sex

AN

s - . —_—

" equity coordinator and in.the degree of emphasis accorded t
different functions in differentcstates.- All sex equity

coordinators interviewed indicated that a-major portion of

their time was spent'creating awareness of sex vias and -sex

-y -

stereotyping in vocational education programs through work-

-
>

shops, seminars, and the dissemination of information. We

were also informed that considerable time was spent menitoring.

and reviewing programs, but it was unclear what effect this

. - 'Q ”
~had. : .

Two major issues emerged,from our review of state voca—

tional education documents and our intérviews with sex equid&

coordinators and state vocational educatiqn officials . ///

’(a) the degree of overlap among the categories of L,

) ~

¥

-

activities in the ten ;unctions, and

(é) the lacw of clear standards concerning .adequate

. . ’ s -
performance ‘of the functions.. ' Y

‘.
. . . - . e . T
- - ? »

16/ Id. The memonandum also provides guidance with respect
to the use, of “the $50,000 for workshops and consultation.
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: aﬁ The degree of overlap among Lhe categories of -

s ' ¢ QP ~ ‘. [ L4 »
activities in the ten functions--The regulations specify ten

functions ﬁhich must be performed by the sex equity coordi—;

nator., Mhe categories ‘of functions\and the language used to

describe them in the ‘regulations gre derived ﬁrom the Act
. All the séx equity coordinators interviewed indicated that

there was ‘some degree of overlap ambng the functions, although -

they disagreed on the extent to, whiph they consid~red this tqb

be troublesome‘ There was general agreement'that if”all the

present activities could be reduced into fewer functions, it
i x5 .

would be an improvement ' .o o

- “ -
B - »

Our analysis of the current ten functions specified under
dk"

H

. s .

34 C F.R. §400. 75 indicates that these responsibilities -coukd
.be reorganized and consolidated into‘five'sepabate functionss

. The revised sfructure would be’as”folldwsa o ek o .
;'_' B ' ° Monitoring Activities - The following aotivities will -

3

s
< .

be monitored by sex equity. personnel (ﬁ? all vocational . ,’

’ educationoprograms (including work- study, cooperative voca- N

L4

. - " tional education, apprenticeship, and placement) within_fhe»

’v- o

state for’ sex bias (§M00 75(e)), (b) all hiring, firing, and

I
,/> . promotion procedures Within the state relating to vocational
) . ‘,‘ A»)
education (§H00 75(f)), and Ccy the distributibn of grants and

- . ‘ o T

o . contracts by the State Board (§M00 75(d) Y. i L




- . ’ ‘ =

® Revnew1ng Information and Data - The fQ&IOWing ingpr-
v.

maticn ané data will be sef&cted and reViewed by sex equity
o e .
personnel: (a) data ‘on the status of men and women students in ,

;R yocational eduéation programs .of. the state .(§ 400. 75(a))

-u(b) data'on the status of men and w%men employees in vocational -

education programs of the state (§ 400. 75(a)), (c) self-evalua-e’
J
tions required by Title IX (§ MOO .75(i)) [This would be deleted

//lf the review of Title IX self- evaguations is dropped from the

regulations]; (d) the’'state's five-year'and annual program
. Ay ‘s -

o
.

. v :
plans and annual accountability reports will be revieweé}hy the

"R

sexXx equity coordinator and recommendatiomns concerning overcoming
. 1]

sex Jbias With'respeo? to such plans and réports will be made

to.state vocational officials prior.to the submission of these
. ©g . ) . ~.

plans and reports .to the Secretary for approval (§400.75(3));

and (e) the distribution ” grants and contratts by the.State
Board tg assure that the interests and.needs of women are

swaddressed in all projects assisted under the VEA (§MOO 75(d)).

M . . . . - . . * s, . .
& Informadion Dissemination - Sex equity personnel

-~

.shall disseminate data on the status of men’and women students
and employees An vocational “education programs of the state ‘and
other information concerningﬂsex bias iﬂ’vocational'education

to the State Board, the State Advisory Coungil, ‘the National Vi
Advisory Council on Vocational Education, the State Commission
on the status of women, and shall make available to the generalﬁ
public, including individuais and . organizationsoin the states
concerned about sex bias in vocational education, the same

data and information (§400 -75(b) and (h))
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-

. Technical Assistance - Sex equity personnel shall
‘assist locai education agencies ahd other interested parties

" . /
in-the state in improving vocational education opportinities -~

Y

W ..

—- - for womgn (§400.75(g)), with such.assistance including )
. A o
actions, necessary to create awareness .of programs and acti-

vities in vocational education designed to reduce sex bias‘

- ’ and. sex st;reotyping in all vocational education programs

- . and assisting,the'State Board in publiciiing the public

.

hearings on the state plansv (%MOO.?S(a)). -

-«

¥

.* . Remedial Action - Sex equity personnel shall develop

-

\ and support actions to correct prgblems brought to their ‘§

-~

attention through the’ performance of the sex equity functions_“____

and-.through studies necessary to carry’out the functions, in- o

; cluding creating awareness of" the Pitle IX complaint process<

_(§40c.75¢e)). T -

LW P o ® « ! R * 4 &

-

o

/
o * The laok of clear standards concerning adeouate‘

performance'of functions--There was little consensus among the
& =~

— R

.sex equity coordinators interviewed about what constituted

adequate performance for each\of the functions. One sex

equity coordinator diseussed the MERC/Q progess and indicated

e . that although MERC personnel inquired about activity for each

ned
.of the functions, there seemed to 62 a lack of clarity about .

4 'l

-

what was considered adequate performance of a function.
. .. -
( » We recommend that c1ear3Etandards concerning ‘adequate per--
> b4
s 4‘ r formance of each function be developed.. This will help sex = -
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[

“ﬁequity coordinators understand what is expectéd of Khem and

1
R S
’ -

will also assist monitors and evaluators in determining

*

<N whether there has been adequate performancenof eachgof the

v

functions.

C. Policies for Eradicating Sex Bias (Including In-
centives) B ..

+

-~ -

l.l Pescription -

»

- Each state in its five-year plan must set forth policies

and procedures which the state will follow to assure equal

access to vocational education programs by bothlmen and

£ .‘ u‘
PR SO

women , including . e
¢ ‘ A A ~ ‘ ‘“
(a) a detailed description of such policies and‘pro-
cedures; and

¢ (h) $rctions to be taken to overcome sex discrimination
, and sex stereotyping in all state and local vo- °
‘L cational education programs. ll7/ .

o

In addition the plan°must set forth incentives adopted

<

by the state for eligible recipients to . ‘ L.

. ! 1
,

- - (a) encourage the enrollment,pf both women and men in
‘an-traditional courses .of study; ahd

(b) develop model programs to reduce séx- bias and sex

stereotyping in training for and placement in all
occupations. 118/ . :

_ The requirement that the stateﬂfive-year plan must set

forth'policies and procedures that will include_incentives to

e

< eligible ‘recipients to reduce ‘sex bias, as described above,

" has been the subject of a BOAE pslicy(memorandum.( This policy

I

\ ‘ e

e 117/ Section 107(b) of. VEA (20 U.S.C. 2367(b)); 34 Q.F.R.

P

. §400.187. L
118/-34 C.F.R. §400.187.

) fj R VAN




S L onse R LT

.
! A1

memorandum was issued ‘to clarify the controyersies sparkedé

. ?g use of "incentive" in the regulation$ in lieu of the
>, v N &
plural "incentivEs: in ‘the X#ct. The following is the ‘com-

plete *text of the discussion" section of the policy memo-
v . ’ « ) ‘ ' -
randum: . ., < : L.
. - . L ° ~»~.‘ . g R . N
s I . . o . .
a o The legislative history of Section: 107(b) (4)<A).(ii1).
indicates that the Senate.argued for " .incentives to
-, be provided to local education agenciés to develop mbdel

programs for the reduction of sex stereotyping in all ~
. occupationé." (See Senate Committee on LaBotr and Puplic
- Welfark report numher 94-8%82, 5/13M™6, pages /4, 36l. ‘.
However,, the Senate receded to the House version of a

; this section which was more expansive and identical to

, the wording now found in P.L. 94-482. . Report number 94-1085
-y of the House Committee on Education and Labor (5/4/76)
» states on page, 128 that the plan shall iset .forth ".
| incentives, to be provided to local educational agencies, .-
~ ° < - so that -such agencies will (I) encourage the enrollment of °
W ' both women and men in non-traditional courses, and (II) B
;o develop model prbgrams to‘Eeduce sex stereotyping in all - -
- occupations. . ." - ' :
Regardless of the wording found inigegulétion
104.787(a) (2), the legislative history of .this section
of P.L. 94-482 clearly indicates that the intent of Congress
was to make provisions for a plurality of inceq}iﬁes to .
encourage .as a minimum an. incentive for each, both the

enrollment of men and-women .in non-traditional course of -
: study and the development of model programs to reduce -
’ : ’ stereotyping in all occupations. ' .-
Moreover, while these incentives must bé.a part'of .
the Five-Year Plan; any change in the incentive package ’
_must be made.in the annual update of that Plan. Inherent ..
.. in the Act is the notion that the jncentives must be .
actively operatihg in af effective manner to stimuldte
change. Finally, the incentives should possess a measur-,
. able qualitfy since the results of the incentive package™\’
.7 must be reported in’ the Annual Plan as required by
Section 108(b)(1)(C)(ii). Ideally, those incentives, , !
_ which are not producing thé desired impact will be -
revamped or eliminated altogeth&r and new incentivés - - '
will emerge as part of the annual update. / - T

1

e

. . . .
- . 4 .

K}
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While the Act does not provide a description of
‘suitable incentives, the Bureau of Occupational and
Adult Education does recognize several types of incentives
_that appear to meet the intent of Congfess. ~ Acceptable

: .incentives can take the form of fiscal inducements,

-  which make funds available to those local agencies which
prepare innovativeprograms to deal with sex bias. There

* « may also be nonfiscal inducements which encourage local

agericies to undertake programs desired. 119/

\ -

% - .

13

Based on the above discussion, BOAE concluded that there

must be at least.one incentive f%; each of the purposes man-

datgé: (a) model programs; and (9) the encouragemen£ of male
and female enrollment in nonctraditional courses of study.
BOAE also defined an incentive as an effectively operating

zstimplus or éatalys; to reduce sex bias,,stereotyping, and
, ) B . 120/
discriminatiqn in the vocational education program.

The Assistant Secretary for Vocational aq@ Adu}g“f

1

.

* Education has taken the\positidnathaﬁ*%he Department of

Education ggnnot require a particular incentive, however

N

desirable it may be. In.response to a formal complaint

alleging, among other things, that a state's incentives con-

: sisted 1arge1y of plaques or publicity, the Assistant Secre-

tary said: *

- be
i

t

-~ ,
.

. 119/ BOAE:Rplicy Memorandum, BOAE/DSVPQ FY 79-12 (July 23, .

e ' »1979), A*Notice of Proposed Rulemaking indicates that the

: : “term "incentive" in the regulation will be changed to

.+ M"incentives"” so that "the regulation will clearly reflect

‘ the statutory requirement that States. offer more than one

' incentive. to elimingte.sex bias and sex stereotyping.”
45 F.R.-28288 (April 28, 1980).

‘X

5 120/ Id. . - SRV .
i Q \ . 3 )
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While the Department encourages the use of
monetary incentives by the State to motivate
change in enrollment patterns and the adoption
of modél programs, the law does not specify any
particular 1ncent1ves, but rather refers to-

. incentives in general. Thus, the Department
cannot. require a particular kind of -incentive
however ‘desirable it may be. We will continue

* to encourage the states to adopt the most effec-
tive incentives. We agree that 1ncent1ves
adopted by’ some states appear to provide greater
inducements than others. ~We can only advocate,

_ not_require certain types. )
gg;;rhaf indicated in a Quality Review several possible

incentives that it considers acceptable:

- ¢ <Credit toward teachlng cerﬁ)flcate renewal
- for attendance in workshops which address the
"reduction of .sex stereotyping:-

T e A A e T

Crery Bedgm eve

® Special funding for. medel programs under
Section 136 of the -Act: - . ’

. @ Prlorlty fundlng of local appllcatlons
which address reductlon of sex stereotyping;-and

e publicity for the eligible rec1p1ent&br

® teacher who makes an exemplary effort in thls
area. ] e
. . '
2. ,Finéings, Conclusions, and Recommendations
o The requirement that five-year state plans include po-
e .

licies and procedures to assure equal access by both men and .

women, including actions to be taken and incentive$, has been
the.subjécf of considerable misunderstanding. Eafly confusion

was genérated by the use of the term "incentive" in the regula-

el
-

tions when the Act-referred to "incentives." 'Further uncer-
¥ . ) . . v
tainty was created, about whether incentives had to be monetary.

220

Ee,




was generated by-the use’of the term "incentive" in the regula-

~

. s« @ . ’.

. tions when ﬁhe Act referred to "incentives”. Further oncertainﬁy

e

e

was created about“whether“incentibes had to be monetary.

~ < <
<

-6ifferent states have 1nterpreted the inceztives prOV1s10n

-

differently. Examples from two:states 1nqluded in the study <

¢

) : -
N

1llustrate contrasting 1nterpretations. . N

4 ~ LT

The first state received*a Qualit$s Review which stated i
\, ¢ ~
that the incentives desctibed in its five—year plan were "inade-

quate”. BOAE wrdte to the state director: ’ o ' <

.
H

Tne sectlon on incentives in the five-year
~ plan states that the state board will fund only ‘
programs or .activitie$s which are in compliance
with the board's polity of sharing equal access o
and equal émployment opportunities. [The state's]
plan does not meet the, intent of the regulation, -
: which is to provide 1ncen§1ves that will motivate
eligible recipients to provide additional services
.and act1v1t1es

- <

» ) . ‘ -
. . .

“

Action required:

»

Revision to the plan supplying incentives
.which meet the requirements of thé regulation.

© Several months later BOAE wrote to the state, director

-
-~

"
L4

stdll not acceptable. .. . e
- » -

Although the state board's policy of \
funding only those pregrams which reaffirm its -
position on discrimination is commendable, it - . . -
does not meet ‘the intenft of the Act, regarding i
infcentives.. " Incentives are required as a means, .
of motivating eligible recipients "to encourage K S

« ..the enrollment of both men and women-in non- - i

°

" traditional courses of study," and "to dewelop”

~+ model programs to reduce sex bias and sex stereo-

typing,in training for-and placement in all

CH

~

4
“‘again to indicate that the state's proposed incentives were o

occupations " . . c
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PSlicy Memorandum No. 12 clarifies the
issue in its statement jthat "inherent in the
Act 'is the notjon that -incentives must be
actively operating in an’effectiye manner to
stimulate' change.™ Finally, the incentives
should have measurable:effects, since results of
the attempts to reduce sex bias must be *reported
‘ : in the annudl plan. . . ’ ‘
&* . i  Required action: o ‘
b - - \ ’ -
. ' Revise the five-yéar plan to include incen= v
I 2&' ) tives which clearly motivate recipients to, ful-
- > £ill the intent of [the regulations and the Act]. .

. The state director wrote back to BOAE and argued that the’
"N

plan contained "numerous incéntives”.

- &

’) During FY 1980, all jin-service-programs and
‘ activities must include a component for the .
- . reduction of Sex stereotyping and bias. Prefer-
. ence is given to all subpart 3 projects- which are
b : . designed to reduce sex.stereotyping and bias, and e
several model prdgrams are currently operating. .
. All curriculum activities must be sex fair in
content and language and priority is given,to
activities which recruit students into,non=-
traditional programs. .-We are in compliance with .
the regulation. . . ) .
. . ~ .

. N -

The next Quality Revie@ directed the staté's attention

¢

_to the Policy Memorandum (FY 79-12) indicating that states had

) to have at least two.inpentiyes and that "incentives must be

a—

£

effective ‘operating catalysts to redgc% sex-bias,\fiereétypiﬁg
) . . - T3
and discrimination in the vocational education,proggaﬁ." The.

o

SR } Quality Review suggested: | L ' . .
s * . The state should f£ind money for its incen- s
“ - . tive programs. We feel that monetary incentives . RN

2 . ~ aré more effective in imotivating local agencies.
1 v to‘both dffer model programs .and encourage non-
traditional,enrollments. ‘ . R _ s

¢ ) ’
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.substjtute instructors to enroll administratofs, counselors ’
: A - L J . N
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The state's 1980-81 annual plan states the following under
) - ﬁ e
the heading "Incentives": .

T
The state board will fund only programs or

activities which are in ¢ompliance with the

[state board's equal opportunity policyl. . .

For-additional incentives see personnel to

reduce sexX bias.. . . in this annual program plan.

+ The state responded to the criticism.about its incentives .

by including in the list of activities that the sex equity

.
\

"coordinator must carry out language that resembles the incentives

.

.requiremeht. Thus, one of the activities of the sex equity

_coordinator is: e
, . :

Determining those eligible recipients which
have developed model programs to reduce' sex .
stereotyping and bias and those eligible
recipients which encourage the enrollment of
.men and women in nontraditional programs of ‘
‘vocational education for recognition and visi- ¢

bility at the .annual vocational conference. '

> -

In contrast, another state provided cash incentives to

several school districts and community coilege districts to

_ireimburse them for the .costs of travel, per diem and péy for

- . ' o B ye -
-

- L Y
and regular instructors of vocational education in workshops

-

-on how to eliminate sex bias and sex stereotyping from voca-

‘tional education programs and services.

‘

As part of this model program incentgve, the selected

[}

/districts'were expected bo conduct_the following activities:

e i (1) review and analyze the enrollment of
maIes and females in the selected program area.
62) review the literature on the problems, -
strategies and model programs related to the
. subject matter.

* oty [ q Lol
“ v, “ . P . 5 R
5 N ) i . ' *

i
7o
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™ (3) develop criteria for a model program )
- " in the selected area, andappropriate-measures
* of success.

1
A}

) (4) assure that the facilities, equipment
and scheduling related to the program do not
hamper egual access. ’

~

(5) assure that the attitude of-instructoxs .
encourage non-E{gi;tional enrollments. X ) .

-

(6) assure that the curriculum materials,
Mcdia, ‘and displays contribute to the recruit-
ment and retention of non-traditional students.
(7) promote the recruitment and retention
® of students in courses not traditional to their
T sex by using strategies reaching students,
4 teachers, counselors, administrators, parents,
-and the community at. large. -
? . * 2T
(8) encourage the placement of students in ~
ro. occupations not traditional to their sex by
< involving counselors, work experience coordina-
tors, CETA prime sponsors, labo¥, business, and
industry. .
' o . ° (9) develép a publication on the succéssful
: strategies for the model pregram and recruitment
of students for dissemination to the field.

- . <. ) - .
£ Pl . PR
N ~. . N ] .
. . ' AN

N . . . . . . . :
In our interviews Wl state “vocational education officials,

.
[}

’ there.was-recognitixn that/although plaques and publicity_might
noo . ‘be considered incentives, they might not be effective in meeting )

the intent of the Act that states give‘recipienfs,ipcéhtiyes so

-

B tyat recipienﬁs will (1) encouragé the‘enrgllment‘of both men -

an¥ women in noptfaditional courses, and (2) devéiop/model pro-

W N

. . . 5 ’ )
e grams to reduce sex ‘'stereotyping. Respondents indicated that thexf

: v;- f‘generally underétood the intent of tHfe incentives provision, but
. that it-was sufficiently unspecifié-to allow a wide range of

. "incentives”. - - . e -
' > [ i - I .

““%;;'g < Lo - < '. : A ' 4

[
N 4
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There was. no consensus'among state'vocationa1 edycation‘ '

-~

'_ officials about a single incentive that would be most effect-.
ive in all situations. Options.that would be considered
effective were: (1) anset-aside.of funds; {2) weighting re- .
view criteria for 1oca1'app1icatiohs S0 as to emphasize the

priority on sex equity; . and (3) uaiver of particular require-

ments, e.g.y the matching’ requirement - -
. L Based on' the above findings, we conclude that although
the requirement that there be incentives is c@ear, the pro—
V vision is inadequate because it fails: (1) to define acceptable

incentives, and (2) to‘require that incentives be effective for

the purposes for which they are intended We recommend' that N

Congress consider (1) a set-aside, and/or (2) weighted review

~
-

criteria for recipient applications. e .

\

.

$

D. Descriptions of Uses in State Planning Documents
’ . o

4

1. Description- s - ' K

Each state in, its five-year state plan must set forth|
- explicitly the uses which the stave intends to make of funds
available under VEA Section 120 (basic grant prognams),
Section 130 (program improvement andasupport services), Section ;_

- 'Y ) ‘ A~
140 (soecial-programs for’the disadvantaged) and Section 150

L4

(consumer and ‘homemaking education), d the reasons for
" . choosing such uses. 121/ L ‘ . -
) A R ’ . RN )
/ Section 107(b) of VEA (20 U.S. C 2307(b)), 3M.Q.F"R.

§400.186. , . | . ‘

R}

) 2235 -
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The VEA aisoiréqpires that the annual program plan and - #

accountability report contain ovisions which update the

e —
‘five-year- state plan to reflect later or more accurate employ-

ment data for a different level of funding,than was antici--
pated.222/ o _ - - c

The planning provisions must also "set out exﬁlicitly" '

how the state during that fiscal year wi;i/?o the following: ‘'

(1) comply with the uses of federal, state and
local funds proposed in ité five yeaq&plan; includ-
ing a description of these uses for state admingtra-
tion and in terms of the elements listed in Sec.
"107(b) (2) (A) .of the Act, also including a description
of any changes in uses of funds from those proposed
in the five year plan, giving reasons for such
. changes, and ' o
(2) will use funds available to it under the Act
as set out in Sections 120, 130; 140 and 150 and
describe how those uses may differ from the uses
proposed in the five 'year plan; and
. (3) proposes to distribute-funds’among eligible - -
recipients with an analysis of how suich distribution

 ~—.—.complies with the assurances set out in the general

‘Eﬁﬁﬂiﬁk&ﬁL&xma&—advisefy—eeung;1s.

application tnder Section 106(g)(5) of thd Act.123/

-

. The planning provisibné musE“él@b“éhBﬁ;fhé";Esults of:
g o - rs

fl) cobrdination‘of programs funded undér the:VEA and manpower

-~

.tréining programs; (2) compliance of the state,plan with J
. . 4

Section IOZ(b)({)(A) of the Act concerning providing qquall

acce;;\to progfams,pj'poth men and women; and (3) partiéie e

124/ . T N

-
.

SN L

122/ Section. 108 of VEA (20 U.S.C. 2308(b){1)).
123/ 1d: ”
24/ Id.
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2. Findings, Gonclusions, and Recommendations - .
We found that state vocational education officials inter-

o

viewed understood clearly that descriptions of uses of fundg.
n Co . ) 4
were required in state&planning,documents.such as the five—year@
plan, and‘the annual program plan and accountability reportx -

There was less clarity, however, about what it meant to set out
% ‘ e P -
such uses "explicitly? : The bésb source of state interpreta- '
] v e -
t¥ons of the term "explicitly“ with respect toedescriptions of

fund uses is the state planninngocuments themselves. In mahy

‘ cases the state five -year plan merely parrots the language of )

4

)
the-act or the regulations. Considerable study and analysls is

[
necessary to get a picture of a state¥s. intended use of funds
- -~ v

*,

from a planniné‘dbc ment. .Further analysis of annual accounta;
bility reports is necessary to, determine "if funds were expended
for the purposes planned The *situation is even more complef

because of the T dings Amendmeht which permits unobligated funds
LS \ °
to be carried: ove and spent during the succeeding fiscal year.

o, -~
.

Py .
difficulty 1n'this area is the lack of a common
format for state planning documents. .
Descriptions of uges in state planning documents .

geherally lack a key ing;edient: a rationaletfor allocation.

o

decisions to particular program areas where the state has

clear discretion to do so, - " - .
’ * ' ' ; Pl N ' ."
We concludegéhat different states are interpreting

»

N

[ ]

differently the requi;ement to set out "explicitly"™ descrip-’

tions of uses of funds in' state planning documents. The
- . . } A . . .

Ev
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term "explicitly" should be clarified.by making'it opefa—

&

tional, i.e., define the type of information which must be in-
e _— c T - .

I

cluded. - < | , s )
27 ‘ . J\ H : ! ¢ -
E. Results of Polidies ahd A¥tiyities.’ , ~
1. Description o R

‘The VEA provides thatﬁ@,staﬁe must includeoin its annual '

—

. program plan and accountability report, reporting provisions

P, 1ot

which: ﬁ?

‘*(a) show explicitly the extent to which the state’’

has achieved the goals of-its five year ‘plam during

the year preceeding the®accountability report and the
degree of compliance with the proposed-uses of *federal,
. state and local Funds; LT .
: " .*(b) show explicitly=how VEA funds have been
used during the fiscal year, including a description
) of the uses of these funds for state administration
’ and the uses set out in Section 120, 130, }40 and
//// 150, and including a‘description of the distribution
> - among eligible recipients except that, in accordance -
with a provision in.the 1979 technical amendments,
the commis$ioner may modify that requirement pursuant.’
to- regulations'in order to avoid-duplitation of/
data collection occuring under Section 161 of the 125/
3 VEA or.437 of the General Education™Prgvisions Actj== and
. (c) contajn a summary of thie evaluations performed
pursuant to Section 112 of VEA and a descrijptian of. ~°

*. how the state is using this information to improve,
: _~ its programs.126/ . T . I
- s ’ M B s

. L d
3

The regulations interpret the reporting provisions of the. -

ANt v
ik

VEA as forming the basis fof the annpal gccouﬁtabil}ty report“;

| The regulations provide that the accountability report shall:
. * M - '

&

6/ Section 108(b) of VEA (20 U.S.Cg 2308).
Y

Pty

a
- \ .
* N - <
N “e
) .
.

-

125/ P.L.. 96-45; see also Policy Memorandum BOAE/DSVPQ FY 80-2.
26/ "
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. ,:program plan ‘show the results of compliancé with the provisions-

R4

,ijl

‘

P

“Further guidance has‘peen provided concerning the statutory

requi

of the five-year state plan concerning equal access by meh and

" 9-67

\

~— ,

(lP show the extent to which the state, during the
fiscal year P ceding the submiksion of the report, has
achieved the gogls of the five-year state plan, in-
cluding a description in terms of the elements in
Section 104.184;

(2) show the degree to which proposed uses of
federal, state, and local fundsiin Section 104.222(b) .
have been complied with, includlng a description in
‘terms of the elements in- Section 104.185; ,

(3) show in detail how the fynds used in Section 104,
222(d) compljied with the minimum percentage, matching
*and maintenance of effort requirements in Section 104.
~301; PO ' a

(4) show in detail how the funds under the Act allo-
cated for programs in Section 104. .186 have been used
during the fiscal year, ingeluding:

. (1) a description of uses of funds as set

out in Section 104.222(c);

(i1) a description of the distribution of
funds available for these -sections
among* local educational’ agencies and

. Other eligible recipients in conform-<
® ity with Section 104.,222(e); and

Qiii) the results achieved by the uses of ° SRS

these funds." 127/
—

.The: accountability report shall also contain°.

(1) a summary of the evaluation of programs conducted

by.the state in accordance with Section 104. H02 and 104,40l

and

been used to improve the state's programs of vocational

.education, including consideration giwven to each recommen-

dation in the evaluation report of the -state advisory
council for vocational education. 128/

.

rement in section 108(b)(l) of the VEA that the annual

4 =

< .

o -
<
.

%ﬁ‘ q. . ." [ ,bb ,

127/ 34 C.F.R. §b400.241. Cl
:1,28/ Id. , . ’~
) 229 .

(2)La description’ of how the evaluation information has

.
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women,129/ ;;hese provisions require that t%é five-year state
plan set forth: . -

o »

a detailed description of policies and. procedures
. which the State will follow to assure equal access

to vocational education programs by both women and
men. . -

This description shall include: I
» (1) -Actions to be taken to overcome sex discrim-
ination and sex stereotyping in all State and local
vocational- education programs;

(2). Incentives adogted by +he” State for ellglble
recipients to: -

(i) -Enicourage the enrollment of both women and men
in nontraditional courses of study:; and

(ii) bPevelop; del programs to reduce sex bias and
sex stereotyping in-training for and placement in all .
occupations. 130/ . \

The Asslstant Secretary for Vocational and Adult Educatlon
has wr1tten, in response to an administrative complalnt that the

results of compliance w1th the equal access prov1s10ns must be

~

expressed as spec1f1c indicators and.not-as a “catalog of.

activities.

[Tlhe requlrements of section 108(b) (1) of tﬁi/Zé:;d-
ments require specific indicators of progress insachiev-
ing sex equity, and not a catalog of act1v1t1es. Prog-
ress is most effectively measured against spec1flc

baseline data o« o o A * >

-

The Agsistant Secretary also indicated that the Department of

Education requlres "specific evidence of progress in achieving
. . \ -

equity” when_undertaking compliance reviews pf'annual program

plans. ‘ . ' .

A . ¢
- ) , o L

' ® }_@
e T ) ‘ > g .

_i./ Section 108(b)(1) of*VEA (20 U.s.cC. 2308(b)(l)).
130/ 34 C.F.R. §400.222(f).

-

-

SRR 230
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.Findings, Conclusions, and'Recommendations -

State interpretations of the requirement that the annual

’”plan”report theTresults of compltance—with the'equal"acoess

: v P
Cizovisions in the five-year state plan vary. In general, we

und that states have not: desgribed the results of progress

toward measurable equity objectives, but have instead listed

>

activities such as workshops, seminars, dnd dissemination of

information. .

[ A\ .
» Quality Reviews of annual plans from states included in the
study have beén critical of this. One 1980 Quality'heview asked

for resulEﬁE not'actizities, and said "[r]esults generally

pertain to those benefi#€ial or tangible effects the activities
have on the teacher(s) or student(s)\" A 1981 Quality Review
cconcerning another state in the study said; "there is minimal
discussion Bf actual results of equal access oOr sex stereotyping
" activities’ undertaken during FY 79 or FY 80" in the 1980-1982

annual plan. -

Y In a third stagte included in the study, a 1979 Quality

'l

Review said the state should try to show "results in increased

-access’ for all persons" and a¥ked:
. .

Are there enrollment changes resulting from the
state's equal access peiicies and activities? If
so, these should be reported as results of activi-
ties carried out in previous years

4

Ironically', this state requires that recipients describe
results in their application and defines "results", in appli/aéi
- 'y
materials, as "tn; proposed "esults or end products (observable or

measurable)“[which] are identified and- described in terms .of

impact." L e
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We conclude that states are making little, if any, progress .
in ;eporting results of sex equity policiesnand activities -in -

impact terms. To the extenélthat this flows from a lack"of

clarity in the legal framework,«we récommend that the term "re- Ty

<

e N v
sults" be defined in. outcome or impact terms and that the state S,

obligations to report in the annual plan the Qesults of compliance

with the five-year plan's equdl access provisions be clarified

> - N ~

o

~

‘ Local Policies

L)

\ .
A. Introduction

This part discusses two of the most potentially significant
local policies related“to sex equity: (1) the requirements
governing submission of the local funding application to the ~-

state and (2) the require‘ents concerning local advisory cduncils

for vccational education.

. B. Description

-

‘1. Submission of Applications - ‘

An eligible jEcipient desiring td receive assistance under

,‘* ,,5, 5
the VEA must stbmit an annual application to the state,13l/‘ VEA

funds will be distriﬁgted to eligible recipients "on the bagis"

131/ Section 106(a)(u) of, VEA (20 U.S.C. 2306(a)(4); 34 C.F.R. °
§400. lhl(f)) ~. - :

-
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o .
served by the applicant. : ¥

%
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of such applications.}—gf . . F ' \

—

.The statute identifies six criteria which an annual appli-

: - 133/

cdtion prepared by an eligible récipient must satisfy.===
, & P pst savisye”

These criteria are described below. . *

“

"Fir§€, al;~appiications must have been developéd in con-

(4

sultation with representatives of the\educatiodal and training

resources (including prime spongorsf available in the area to

+

be served by é&he applicant.

L IRY

Second, thé applicaﬁion must describe the vocational

education*gséds‘of potential students in the area or .community

s

e
EN

Third, the application must indicate how and to what extent

the program prépoéed inqthe applicgtion will meef the need of
LY . . . R ,

4

thq\potential students.

W

. Féuréh; the application must describe 'how the findings-of

any evaluations of”ﬁrpgrams operated b& the applicant have been -

-

used in the develépment of.the proéram proposed in the application’

132/ Id. Legislati&e'history identifiesqfwo major purposes of
Ty this requirement. ® First, the House explained .that the ’

S

%%Eequiremept ‘strengthens the ability of local "agencies to
. focus their-efforts- on the greatest needs. H.R. Rep. No.
.94-1085 at 34. The Senate explained that the requirement
provides State Boards with. the necessary information to
‘make hard choices among éofMpeting applications for scarce
resoufices. S. Rep. No. 94-882 at 70. :Further, informatien
.submitted by eligible recipients will provide a substantial
"pase for deciding whether té continue fo fund.existing pro-
s grans Or fund new and*innbvative°program§. Id. ’
133/ Section C.F.R. 106(a)(4)(A)-(D) of .VEA (20 U.S.C. 2306(a)(h)
-~ (A)~(D); 34 C.F.R. §400.141(Ff)(¥)(A)=(D). Bligible LEAs must
». submit®genegral ‘assurances. set out in Section 436(a) and (b) ‘of
. GEPA, as-~amended in 1978. This.new provision in.GEPA does not
relieve thesstate .from collecting or the LEA from supplying
"additional or morie specific information or assurances re-

()

quired under VEA.. Further, the requirements of Section 436(2)

and (b).of GEPA do mot extend tofother eligible recipients

under VEA. See Pglicy Memorandim BOAE/DSVPO FY 79-15 at 3.

v e
-~ 'Y L~
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Fifth, the application must describe how the proposed

activities relafq té manpower programs conducted by prime

° -~

sponsors under CETA&, .’
Sixth, the application must describe the relationship
between vocational education programs propbsed td be conducted
with VEA funds and other programs in the area wﬁich‘are sup-
. ported by state and local funds. |
The State Board in its five-year state plan, must describe '
the information which it will require in the local applications
in order to satisfy the six criteria.13u/ In adaition to the
six criteria described above, the VEA expressly requires\that
eligible recipients operating certain types of programs (€
provision of stipends135/ and placement services136 ) include
specified information in tkeir applications. 1In addiﬁion,

the State Board may require additional informatidn it deems

necessary.

2. Local Advisory Councils
The legal framework containg minimum standards regarding
the establishment, composition, and responsibilities of local

‘advisory councils. These requirements'are déscribed below.

. & Ta° .
L ¢ -

>

ate
g

134/ Section 106(a)(l4) of VEA (20 U.S.C. 2306(a)(4)) 34
C.F.R. §400.182(a). 2 ,

5/.34 ¢.F.R.- §400.573.

135/
136/ 34 C.F.R. $400.583.

g - R




a. Establishment-—Each eligible recipient receiving

L
VEA funds to operate vocational education programs must esta-
blish a local advisory council. 131/ Such local advisory °

councils may be established for program areas, schools, com-

muriities, or regions, whichever the recipient determines f

best to meet its needs. In.-other words, the eligible recipient

has the option to establish a local council which also serves

. another eligible recipient in the ‘same geographical region of

the state.l§§/ - For example, an LEA and a community college“

in,thefsame region may decide to establish one local council

°- toradvise both recipients 139/ . '

N s

b. Composition--The VEA provides that the local advisdry('

council mnst be composed of members of the éeneral public,
& o -

"especially" of representatives of business, industr&; and

o labor. 140/

et

‘ [ 3
The revulations‘interpret the word "especially"

to require, at a minimum, a representative of each category.=— 141/

v The regulations include several permissible strategiles ‘for
selecting the members of .the local advi€ory council. An eligible
? . e -
recipient may. form a. council composed of representatives from

. ./ * ! 2
r .- several craft committees or representatives of, several schopl, -

-t

? - ‘ s <
. . g . . . A
councils having: the requisite’representaggves frgmabusiness,
’ ¢ _ B

~

137/ Section 105(g) of VEA (20 U. 5.C. <g395£é§; 34 C.F.R.

§400.111=212. . .

.+ 138/ Comment, 42 F.R. 53870. ’ : —;‘eé . ;A\ |
139/ Id. . S o
' T4/ Section 105(g) of VEA (20 U s.C: asos(g)) ' I
* . oauy fh c.F.R. §B00.I1L. o e

.
. N .
- “ . - . ’ o,
N . - , 3
~ . N a0 2 [ g - * ‘ v o
° * K J. .- -
o . . . I : - :
. * . e e . .
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1&2/ The regulavions 'also state that the

industry, and labor.=—
council must include "appropriate representation of both
sexes“ and of the racial and ethnic minorities,found in the”

program areas, schools, community or region which the 1oca1
143/ . _ : tol

~

advisory council serves

9 . - P

¢. Functions performed by local advisory councils-~The

~
Ed

VEA and implementing reguiations prescribe three functions to
s

be performed by 1oca1\advisory councils. First, 1oca1 advi—

sory councils must advise eligible recipients on current job

needs. 1““( Second,.councils ggst advise eligible recipients
-~ ' E L N ) )
on the relevance of praograms (courses) being offered in
145/

meeting current job needs Third, -the council must ‘con-

su1t with ‘the eligible recipient in developing its application

°theii'“obli_gati_on to establisp,

146/ ~0

to the State Board.

L]

"a.” Responsibilities of State Board ahd SACVE--Each State

Board must notify eligible recipients inﬁifs state regarding

select members, and permit the
' N \

operation of ZXocal adyisdry ceuncils in acpordance-with the

. g
. . # .
g e .
[N . ' > ’
.

éu C.F.R. \uuoo 111(e); SeewComment, 42 F.R. 53870, .

34 C.F.R. §400. 111(a5;" See“Comment 42 F.R. 53870 which -
explains that. the requirement concerning appropriate
representation is consistent with one of the main purposes
of .the Act: to overcopgeisex discrimination and to furnish
'equal educational opportunity

Section lOS(g) of VEA (26 U.S.C. 2305(g)),
“§400. 112 ‘

Id.

16/ Seciton 108T5) (1) (A) of VEA (20 U.S.C. 2306(a)}()(A));
34 C.F.R. §400. 112 . R o

238 -
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M?/

requirements set out above. SACVEs must make available

to eligible recipients and local advisory councils such tech- w I

L) S
nical assistance as such recipients may request to establish

- 148/

and operate local councils The commé&rits to the regulations

/
state that it is inappropriate to add other responsibilities to ~

» A AR

- the local advisory councils because the Act ‘dbes not provide

any funding for the local councils. 149/ ) (J )

A
C. PFindings, Conclusions, and Recommendations

¢

Sex discrimination,'bias, and stereotyping. in voc%tional

-education are most likely to be encountered at the local level

where recipients administer'vocational education.programsr " <

-

Qonsequently, it would be logical to assume that Congress,
giyen its interest in sex equity.and the declaration of purpose
in,the VEA,.\would have included in the Act specific provisions
concerning local policies to overcome sex equity. This did ‘

~ not happen, however.

We found that the legal framework governing local policigs

to overcome' sex inequity is inadequate to accomplifh congres-

hd '

. sional intent There is no requirement that an eligible reci-

N pient describe a sex equity action plan in the application. f
/‘ ~ .

-
¢ -«

L)
»> i

L
T o

% 147/ Section 105(g)of VEA“(QQ\UcS c. 2305(g)) ' .
148/ Id. e S ; R
s J lﬂ_/ ‘Comment, 42" F.R. 53870“ WU s R e

}v
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. ' Further, none of thq.mandaged functions oﬂ he local advisory
councils concern avercoming sex inequity in IBcal vocational
education programs.

o o State policiés governing fecipient appiications and

local advisory ébuncils generélly reflect the imMedequacies-
. N

of thi,aederaf legal framework i.e., states in the- study- have
::;generally not require@: (1) that recipient applications
‘ 1 s e pfovfde~informaﬁion or plans about local agtion {o overcgmé
{ sex discrimination, bias; and stereotypiﬁg in vocatibnal. .
education; 4nd (2) that 1gdal aévis@ry coﬁnéilg play a rdlé
- with respect to sex equity issdes,}n local -vocational

o
v ; ’ 11 ¢

education‘prdgnamsu ‘ . .

W recommend.: (i) that -the criteqia for ‘recipient appli-
. ~ cations be amended to require that Toc2l applicaﬁioﬁs\contain

a sex equity action plan; and (2)'thgt the fuggtions‘qf local

advisory councils be‘expanQed‘tO'include‘EdVising<recipients.4, ]
about how to overcome problemé of sex discrimination, bias,

and stereotyping in local vocational education programs. -

-
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Part V «

SUMMARY OF PART V

e

~
e - A

This part of the final report of the Legal Standards .

[} . . N

Project describes énd'analyzes the useg/;f incenéives and

. .

-. - ganctions-in the VEA:~ - .

.

v

analyzes the primary incentives
J .

- Chapter 10 describes and

in the VEA. L ) N

‘

-
~

Chaﬁter 11 evaluates the system of oversight mechanisms and

sanctions which are part of the current VEA legal framework.

)
2
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~INCENTIVES ~ . .
- .

- - I. Introduction
=

- Thi/s chapter describes arid analyées the uses of incentives
pad ' .

&

to induce states and other eligible recipients to adopt desired

4

behaviors under the ' VEA. The first sectFon defines the term
\ )

‘"incentive< for purposes of the'paper, describes the various
3 o ;

\ R : :
types of incentives; and describes the various uses of—incentivess——

\

The second section descfibes and analyzes the incentives.in the
- S v » g
VEA app%icable to states. The final sectiqn describes and

- , analyzes the incentives in the VEA applicahle to. local recipients;

~ \ -, e e -—
- > . ‘ v . ’_;W
o ITI. The Meaning, Types, and Uses of Incentives’ ,
L ) . . .
. A, Definition of the Term ’ ' : ‘J//
, o .

2 In the legislative context, an "incentive" is something of
. > value ovfered by a grantor to éh eligible>recipient in exchange

for an agreement to adopt desired behaviors specified in a la%\

b

,énd the implementing regulat*ions *‘Y
Implicit in'the definition of an, incentive is the concept
% of freedom of choice, i.e., states, LEAs and other eligible

«;ecipients are not compelled to:adopt the desired behaviors .
Z . .. —— . . o

specified in-°the iaw and regulations -- the'decision is voluntary

- “'in‘hatufe. It is’only if a’ state, LEA, or: other eligiﬁﬂe -

-«

recipient accepts something of value from the grantorsthat it o .

»

must also agree to adopR the specified behaviors.

1)
A e : s
. e .
‘j!,«. EY 4

B. Types of IncentiVes

There are two general types of incentiveshﬁ- fiscal -
- I \ .
incentives and nonfiscal incentives. One. type of fiscal{in—

K,
N

L

~l..~ ‘ﬁ. ) - . e -u = 243 . . . ‘ % \
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centive is the award of funds by the grantor to a grantee,
contingent on the grantee's enteﬁxpg into an agreement wmich3
specifies.that it will carry out certaiﬂ desired behavio}s or
outcomes specified in the 1aw/”in example of this type ‘of
flscal ‘incentive is the ;%ailability of appropriations under the
VEA. Each state, in accordance with a Federal formula, is

fentitlied” to a predetermined amount of funds.’ States may choose

to apply for these funds. .In its applicationm amd plans;—a—state
generally agrees to adopt the desired behaviors specified in"the

law. The grantor's obligation is to: (1) ensure that the

¢

applications and plans submitted by the state contain a’

description of how it plans to adopt all the desired behaviors,#

®

. (2) oversee implementation of the agreement and (3) use-

~
o . >

>

‘J . sanctions, if necessary, fg% breach ¢f the promise. P
A second type of fiscal incentive is the promise of funds

o contingent\on the demonstration that the desired outcomes

specified in- the 1egis1ation have been accomplished.' For

. ~example, Congress could amend—th‘_VEK*to*provide~tha%—a—sta

ot : will be reimbursed x dollars for every student {7 a vocat%bnal

education program who completes the ogram or who leaves before
completing the program, finds emplg;zzntyin occupations rela;ed

to their training and is considered bg an emp}oyer to be well-,

trained and prepared for employment. Under this type of fiscal
* b i
incenttye where the grantee receives reimbursement only if 1t

can demonstrate that it has accomplished the desired outcomes,

L3

the grantor must carefully scrutinize the grantee S al%eged
® ) 3
accompiishments,before it will reimburse the grantee. The
» .

* . A

., B e X1 Il B
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" holding back of the reward_until'demonstra!ion of success is
'used~in lieu of sanctions. ' 0 b
\\/»%ﬁ'addition to fiscal incentives, there are also nonfiscal
incentives. The most frequently used nonfiscal incentive is
bhe'Waiver of certain prescribed behaviors‘where the grantee can
demonstrafe that it is already manifesting ths desired behavior.:

\ For example, under.?art B of the'Education of the Handicapped

‘o

£ -
Act, as amended by P.L. 94-142, the Secretary may waive the
nonsupplan%ing provision 1/ where a state can demonstrate that

all handicapped children in the state have available .to them a

f ]
free appropriate public education (the desired behavior specified

‘ -

in Part B of EHA). Y

C. Rationale for Using Incentives
. — & .
There are two basic reasons for using incentives. First,

s

i
{

the entity offering the incentive has identified a set of minimum

desired behaviors or outcomes which it wants every recipient of

the inducement to adoﬁ%. .By ofgering_the incentive, it expects
every recipient will adopt the minimally prescribed behaviors.. .
An example~;¥ this type of incentive is the appropria*ion of
funds under the VEA. The desired behaviors which all states
that accept VEA funds must. adopt -are set out in the legislation.
The second reason for using an incentiVe is to induce a
recipient (which has agreed to adopt the minimally acceptable
desired behaviors) to exteed the minimnmf ;

8
cT o .
<

! v

_1/'34 C.F.R. §300.589.
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IIT. Description and Analysis of VEA Applicable to Statés Ay

Incentives N s LT
. —— ) .
v T . ' B . ® M "Za@ ' A
- . . Lot ". 4
. « A. Description of. the Incentive B
- DR L8
- Under Part A of the VEA, the primary incentive operating

’ *

at the state level is the appropriationaof funds by Congress
K . Every state that accepts assistance under Part A of the VEA .
~£§Lﬁ~—5m—«agrees;towadopt ‘all of the desired behaviors specified in the

law and implementing regulations. ' - .

- B. Analysis of the Incentive

XS

o’

' Thé purpdse of the incentive in the VEA operating at the
state lével is to induce states to agree to adopt the desired >
behaviors prescribed in -the legislation by offering them Federal

assisuance This incentive has been effective, i—e.;—f%Ahasw-uﬂ——‘ -]

' 1nduced all states to agree to adopt the desired behaviqﬁé__ -
To- prescrited in the legislation Given the budget crises cur ntly ’
facing many states, 1t fs likely thqt all states will continu to
S acoept VEA assistance. . g * ' .
P The'ouestion remains whegher other types of incentives should ‘
: be added to ‘the VEA that.uould,apply at,the‘gtate leyel. (Set out 3
below are incentives‘which Congresstshouid consider\during its
reauthorization deliberations. '/ . . -,ﬂm ) ‘_"eﬂ -7 1;‘

The first incentive which Congress should consider %éncerns
o

gg.
the set- aside for handicapped stu%ents Under current law, ev%ry >

\ 1
, . state that accepts VEA assistance must set—aside 10 perceht of -
¥ R -

its appropriation under subpart 2. (basic grant) and subpart 3 _‘
20 . 1
i 6program improvement and . supportivp services) for handicapped ®
» . . . ..
’ w p 2 . ' ¢
» * -~ , - . w - \ . .

\ o . N » ’ r
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1‘ e - s
v students. Several states contend that they should be free %o . ’ .

use these*set-aside funds for other purposes if they can demon- .

‘mstrate that they aremalready manifesting the desired behavior .

o (T» , they are provf&%ng a. free agb\opriate public education to
. all secondary students who are handicappgg.and an equal opoor-
.. tunity to all postsecondarysstudents who are handicapped) with

other .Federal dollars ( g s funds under P. L 9uZ142) as well as

om, ,
hd .

. -state and Tocal funds for special education. : .

s As described above, Part B of EHA, as-amended by P. L 9L~ 1&2

- . -~

exempts,,. in part, statéS“ﬁrgm ‘the supplanting provisions if
» . ’ ' :

they can"demonstrate by”clear and convincing evidence that the
- 4 . .

‘state haslmade available-a%free appropriate public education

s tqQ all handfcapmed‘sthééntsz_ . : - ' ~

A
. -

Congress should consider using the incentive presently set .

out «in Part B of EHA as the basis for conswdering the inclusion

of an ircentive  in the VEA that weulé—permit—a—state—to_use_sets___——+———

. aside funds for.other purposes when it'canvdemonstrate that it is

o . . . .
, already meeting the needs of 211 handicapped students in‘J

a

. vocational education from oth sources

In assessing the viability of this option, Congress should
. . { .
L weigh—the following factors. . ) i .

kL
t .~

(1) Has the waiver set out in Part B of EHA proven .
. to be realistic (has any one-applied)-and - - .
. workable (was-the Secretary able to come up .
with. standards for determining w ether the:r - ' ..
threshold standard had been met)? - :

. - | -
, \
:
:

2/ To date, only the state of Massachusetts has applied for and
recelved a partial waiver from “the 94-142 supplanting provision.
The Education Department's letter granting the waivex indicates
that even im a state like Massachusetts (which has, manifested

oL exemplary<commitment, to meeting the needs of trandicapped

® students) still is not appropriately serving all children in all

Q CommuUNitiess \bOIIebpuuueﬂte‘¥f6m=54w%ﬁ=w*=marfl“ to Gregory e

-

. [N *
LI
iy

'Anrig (July’ 2lr 1978)) ‘?'347‘ . /_—, ‘ a
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- (2) Since Part B of EH .6nly dpplies to elementary
and "secondary programs, what standards can be
used to detérmine whether all postsecondary .. .
- vocational studefits. who are handicapped have
o \been provided equal and effective opportunity°
: _ (3) Is it pnﬁsihle to—develop—anobjective—proxy- —
n for full compliance,e.g., a ratio of state
. dollars to Federal dollars used to meet the
needs of handicapped students in lieu of the P
more subjective determinations required under
P.L. 94-142?
./’ . ™¢4) Should handicapped persons or their representa-
. tives be proyldéd notice and an opportunity to .
challenge a state's assertions? ,
The VEA does rot include incentives which induce states to. %
exceed the minimum desiréd behaviors. A Federal statute which
includes this type of incentive is Title I of ESEA.‘ Title I . N\
provides Federal assistance to school districts to meet theé B
| special needs of educationally deprived children residing in loy—
income ar=as (compensatory education). The Title I legislation
also includes'a special incentive grant which encourages states
to adnn’r their own
of fered by the Federal government is additional Title I dollars to
A

match the additional dollars appropriated by the state for, com-

&
pensatory education. To date, Congress has not" appropriated\any

AR

} . » funds to implement this special incenitive grant program. .
. We conclude~that such an incentive is'unnecessary under thef '

+ VEA. States currently overmatch the Federal Vocational education -

: ) l dollars at a rate of roughly lO to 1,.and therefore need no

incentive to spend*more money. Unless the Federal VEA framework:

sought to create an incentiVe\applicable only to those states .below
]
* - the national matching ratio, the incentive would operate to favor

wealthy, high expenditure +states. Such would contradict the overall

*

i VEA objective of targeting more Federal dollars to fiscally needy

f.ﬂ: - ,\) | . . . v, f‘ ¢
EMC - areas. o LR '2-' 24‘9 —— = \\ <

€

.
Y - - ‘ - . ? .
- . . .- e, i :
. 3 : . .
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We do not recommend that angress adoot a fiscal incentive

-~
~ M i

that makes the promise of Federa; “fund$ contingent on the . >

<

Aomnanraf{nn that:{t. has nerformed atha nredetermined_le,el.

&
0 ® . 1t

’First, given the cash flow prob?ems facing many states, the use Lo

of a reimbursement method of payment instead of advance payment

»

:will discourage,. not eq;ourage, the most needm states from . !

applying for VEA funds Second it would be difficult if not

‘. 1z
A impossible, to.devise suitable outcome measures of performance,
short of §imp1y using the present behaviors prescribed in the’

/‘{
. current,legislation as proxies. The example set out earlier in

Yhis chapter (see page 2) wheére states .would be reimbursed based

. “on the success -of -the LEAs and*other-eligible récipients in ' —

finding empioymenﬁ for studehtsrin the vocational education program

,snould not be adopted ! -

*

TS‘ukr*‘chermore, weado not "pecommend that Congress adoot a v

scheme>which simply sets out ultimate- butcomes rather gpan pres-

cribing certain desired behaviors and provides advance funding

which must be paid back to'the Federal government if a state fails

. 4

. * to acgomplish the prescribel ou.tcomes.c There are’ tw0'major
. | \ . ‘ . ) ‘e ) N
reasons why such. an altérnative scheme should be rejected. First, .

4 M . - \
* .

once the .Federal government has’'paid out funds ‘to,a state it would -

£ . . .
be politically untenaljle to.require a total repayment of those

ve

funds fhom those recipgents-who failed to meet the,desired level

- of performance A sliding scale approach under which a state

— would have to repay a certain amount (rather than the entire f L »
-ﬁl appropriation) would.a}so prove untenable if the amount a recipient s
. . . . T N




< ’“’Yo i | Q]—V o | |
: ‘f%.had to repay was truly reiated to the degree,to ;hich it é?ileﬁ
j' ~ to perform at thg agreed upon level. N N S °

. Second it would be difficurt,,%f not impossibie, to .

»

establish outcome standaxds under vodational edggationafor :

o m vy
g

. measuring SPCC§§§_§EX§§mth€TdiVGPSitM of programs funded, the
level of Federal funding provided,land'the forces beyond the. jf> \\‘

control of voéational education institutions which effect the .

_ “outcomes. ' B oo .
' Iv. Descriotion and Analysis -of the Incentives in the VEA Appli-
. cable to Local Recipients :

* . .

A Description of the Incentives

F]

-

- The VEA‘includes several incentives which induce LEAs and

ofher eligible recipients to adopt desired behaviors specified in

L3 . ®
\

the VEA. The primary incentive is fiscal in nature,i.e;, the .
——availabild ‘ sic grant), subpart 3

+ v

(program improvement and supportive services), subpart U4 (programs ’

e,

for the disadvantaged), subpart 5 (consumer and hom%ii%;ng), and_

P ° M ’ * s !
. special set:asidepprograms urider subparts 2 and 3 for disadvantaged

. ”

'n?-'; ' and handicapped students . o o 77 .: ) BN b ”:u

v As an additional inducement for eligible recipients,to apply
for certain purposes, the VEQ: (1) was .amendsd in 1979 to

authorize the Secretary to reduce tﬁe state matching requirements.

— - :for states and’ school districts with Ioy Tiscal‘ahilitv; (72w

>

. continues the subpart 4 provision which authorizes ¥100% Federal
‘. - - o - -
S oo . - .. :
- funding for special programs for the ‘disadvantaged; and (3) allows e
PR »Y 4.

0/’ d - -

-£.100% Federal funding under subpart 5 (cgnsumer‘and homemaking)

3

. . .
for economically\depressegd areas. . .

4

\)"-' ) ‘ ‘._. -.- | ’. .2:)"()‘ .. .'.".
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T The VEA also reéquires that ‘states adopt insentites to T .-

. encourage eligible_redipients to enroll:both womeh and men in’ -

nontraditionalicourses of study and develop model programs to

" réduce sex bias and sek stereotyping in-training'for and pléce- l

Kl

ment in all occupations~> These incentives must be meaningful

\\\\;\ and effective. Policy guidance provided by the Federal govern- e
.~ ment explains that:  ° e ) « (/ — ‘ -~ 1

s

| . .
- ) Section 107(b)(4)(AY(11i1) directs that incentives .
' will be provided to.eligible recipients to (1) ~ ' - .
encourage the enrollment of both women and men in -
nontraditional courses of study, and (2) develop
model programs , to reduce. sex stereotyping in all
occupations While the Department encourages$, the
use of .monetary incentives by the: State'to moti-
vate change in enrollment patterns and the ) s
adoption of model programs, 'the law does .not .
specify any particular incentive, but ratjper refers
- to- incentives..in generlal. Thus, ,the' Department can
not. require require a particular kind of incentive
however desirable it may be. .Wg will continue to
. engourage the States to adopt the most effective
incentives. We agree that incentives adopted by ~
some* States appear to provide greater inducements
' than others.y We can only advocaték\not require
certain types. 3/ o .

Examples of fiscal incéntiwes include establishing separate
- "funding pools'. to satisfy the mandates or providing priority to .

LEAs and other eligible recipients that include.appropriate

. programs in their applications for funds under Part A of the VEA.
e N . e ( .

In addition to the broad "set—asides"'explicitly established

by the VEA, several states have adopted: funding pools For o

example, some‘gtates have met their ob ;gation to develop

-~

"incentives™. regarding sex equit?abv—e;%ablis ing- "funding~pools_f_ﬁ___

e,

A \ for programs to reduce sex bias and sex stereotyping(qjd encourage

_3/ Correspondence from Daniel B. Taylor to Ginny Looney )
: (September 4, 1980). - o

25

¥

Sk
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} T
recipients to enroll ‘both men and womenlin nontraditional

ﬂmcgurses; other states have adopted separate "funding pools“ for

.

"new" programs; still_oihers_haxe_limited—the—use—of—VEn LUHQS

-to some but not all of the authorized uses set out in subpart 2.

These matters are dgébussed in greater detail 1n Chapter 4.

-

2 : .

B. Analysis of the lncentivesr .

-

i . - w — .
There are five major policy issues concerning incentives

applicable to local‘recipients The first concerns the relation-
k. e

ship between the acceptance of VEA funds and the applicability
of specific requirements. The second concerns the use of alter-

V’ »

native incentives. The third concerns the disincentiveSJ(i €. s
priorities within priorities) included in t@e provisions con- «
cerning work-study, cooperative vocational education, and

consumer and homemaking .education. The,fourth concerns the ade-

quacy of the WaiverAprovisionsﬁaffecting_the=set-asides. The

finad cdncerns the adequacy of the sexaeauity,incentive requirement:

Policy issues one and two arehanal§zed below, \Issue three

-

is discussed.in chapter 2. Issue four is discussed in chapter 3.
Issue five is discussed in§chapter 6. ‘
- ‘ “ - -. i «. ' - x ' .
1. Relationship Between the Acceptance -of .VEA Funds~and the
Applicability of Specif’c Requirements .

e

Asﬁéfplained supra, LEAs and other eligible recipients are

* , not required to apply.for assistance undern the.VEA. ,Furthermore,

--an LEA can choose,..from among various authorizedfuses, which

funds it wants to receive. The acceptange of funds is the guid“

:pro\guo for adopting certain-desired behaviors prescribed in the
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.

legislation and implementing regulations. The qdestion is which

desired behaviors should an LEA or other eligible recipient be —

<

+ 20 percent of subpart 2 and 3 fhnd! for disadvantaged students'.

-

required to adopt when it acCepts funds under specific

authorizations. ' o .
2 7 -

As explained above, when a state accepts funds'under“the VEA,

it agrees to spend a proportion for prescribed purposes, e.g.;

.

Should an LEA which accepts any ‘'VEA funds be required to %pend _f'

20 percent of’ its grant for the disadvantaged° Under the ,Z'

~

S g

existing VEA, an LEA which does not apply for furids under the :e \

aside for the disadvantaged is not required to spend any Vﬁg fund

for the d’sadvantag d. This policy is consistent with “the generai
pg%icy of the VEA which permits LEAs: and other eligible recipients

to select from among authorized Mhich funds it wants o

°

Congress sould consider whether it Wants to retain bhis policy or
require that local recipients, like state recipients, must set-

a

aside a specifi%d percentage of. a grant for national priority

a

programs. - ]

A
A related question is whether an LEA which accepts VEA funds

3

‘for ong, "authorized use .under subpart 2, €.8., industrial arts,

A\
should be required to operate all of” the other components of its

A

vocational education programs in conformity with the provisions in

'

\subpart 2 of Part A of the law and implementing regulations. 1In

]
v

\otherhwordsl if an LEA applies for $109000 from VEA to improve

- theindustrial arts component of 1ts vocational education program,

should it operate all its other components which are paid for

-
I3

|
|
-~
{

o
o
W
]
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i * totally out of state and local funds in dompliance with the VEA .
;, o requirements for operating such progr ? —

L N ¢ e

-§300. 301(c) of the regulations, as amended on April 3, 1980

- . . states that: L7y g ’ . Ny -~ -

~

.\ e ‘State and local funds that are applied to the
o : maintenande of effort requirements of thé Act
are subject to the conditions and requirements
2 “‘ of the Act, regulations, five~year state plan, L%
" and_annual program ‘plan. . e

-In accordance with this regulatlon, the Federal government

+ s« - has explained that if a state funds a’ cooperauive vocational ~

s

education component of its gverall vocatlonal education program

.
o a ¢ a
. -

with only‘state”nonies'the cgoperative vocational education

program must meeﬂball of the requirements for dperatinv cooperative

)

vocational programs under the VEA #¥f the sﬁate and -local funds‘

. !)&used for such,programs do not exceed the'maintenance of effort W

. requi“emeht if the state and local funds exceed the maintenance

< L J ‘ 4
e . df effort requirement and the use of these*funds was not, reported s
* = v PP S
under bhe five year state plan., then the cooperative program need S
i . 5/ 2 ’

not satisfy the VEA requirements — -

. In short a recipient that accepts any VEA funds under subpart

~

. 2, must operate a1l of the components of’ its vocational education'

-

¢ *3«*.

_program in accordance with the VEA requirements to the\extent that

X the state and local funds are included for purposes of- calculating

\

tmaintenance of effort. .

»’H )

Y This re/uiation interprets Section 111(a) of the VEA. .
5/.The-sitiation where state and local funds are not included-in
- vcomputing m enance of effort is the rare exception‘ the
.ule is that all state and 1oca1 funds are included.

- \
PRl ° — ) y -~ .
P - %' — Y
= 1 ' 1
i . .
e

L3 d

1]
o

3.
3
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S : | . .
The appropriateness of this OVAE policy should '‘be carefully )
scrutinized,by Congress during its‘reauthorization deliberations.

The House Report accompanying the 1976 Amendments.can be -

—_—— R . P

construed as suggesting an alternative interpretation.
N The. Committee seeks to achieve greater accounta- .
bility while simplifying the administration of . , .
the program. Accordingly, it is' proposed that . -
L ’ all of. the present categorical programs be con- .0
.o : sblidated. into 'a block grant "to the states. ,

‘ This means that each state can decide how much ) e
it ‘wishes to spend on’ each o these programs, ’
including the option of deciding not to spend AN T .
anything at all ‘orf any one of them. _6/ R ‘

N . » - »

f— Some state directors argue that this statemenﬁ‘means that if |-

' ‘. . \
states can choose from among authoriZed uses, it follows that LEAs

and otner eligible recipients nay also cnoose to appfy for funds'n .

ot °

for.one'compbnent of their program and therefore they need'only
2 . : -_— -,

.satisfy the rules in the*VEA governing tne-structure of the ° g

[N

componerts of their program for which they seeﬁ assistance. .
We'recpmmend that ppngress clarify this issue. 'Congress could
reqnire that the recipfent of VEA funds byva recipient for any
" particular conponent 65 its voéational e&?cation prograg under

-~

subpart’2 triggers a requirement that all comoonents be structured
in accordance with the VEA rules. A second alternative would be

that only those components of its overall vocational education L

5o

.‘ program receiving ass1stance must be structured in accordance with'

-

.. the VEA and other components need not be set out in its state plan.

SR

"4‘*’A*third‘alternative would [d be that only those components of its

—

overall vocationallﬁducation program receiving assistance must be

structured in accordance with the VEA but all conponents of the

S - I‘ o
_6/ #.R. Rep. No. 94-1085-at 43. - s L
.-A.Z; . N " . _‘ -

LY
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VOcat*onal education program must be deseribed in the state plan

ey {{.‘.‘ L’_ J; - .
to ensure maxi‘mum coordinatlon. '*-,‘ . T - .
\ v et ¢ N ]
’ h - A \\
2. Alternatives to the Existing Incentives ) -

For the reasons set out sugra., we do not recommend that the

LY

VEA be revised to. include incentives that make’ the awabd of VEA

- funds contingent on the. demqnstration that a certain level of

Derformance has been at&aingﬁg(reimbuwsement aoproaCh Also for

Y o .

the re?sons set out supra., we do~ not recommend that bongress

adopt a’ model that makes the retentiﬁp,of VEX funds contingent on

i,

'the demonstration that the recipient ha;’atb&.ned a prescribed *

< "rooet ~
level of performance._ TPV c
' . 1Y °
. . 9 >
P ! x . S T !
4 ~ ! +
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4 . . - A
OVERSIGHT MECHANISMS AND SANCTIONS SN

-

1. Introduction . N ) “ ... "

A. Purpose and Organization of: Chapter ' o ¢

The previous qhapter-described'and.analy%ed the use of

il e
i

incentives under the VEA to induce states and local recipdents»

\

\)'~to adopt certainCdesined behaviors The chapter explained that
the primary incentive in the existing VEA_%s the appropriation
of funds. This incentive is an inducement for state and . °

l ilocal récipients to agree to comply with the VEA requirements
) (l.e., adopt the‘desired behaviors) prescribed in the law
t . e
‘ and implementing regulations in exchange for -a prescribed
. ] ° H

—

© amount of'funds. t ‘ : ) |

4 .‘ , , o . . |
In order.to ensure that the state and local recipients ) ) g#
v, understand the nature}bf their commitments and are gccountable *

for acting in accordance with these commitments, th& VEA and , .,

the GeneraI Education Provisions Act (GEPA) (and Edgar)L/

' L
.. ’ contain over31ght mechanisms and sanctions. . Y . . %

The purpose of this chapter is to describe and analyze

.

. the adequacy of the over31ght mechanisms and sanctions that

»

gre used«to ensure that ED, states, gnd: local recipients

~

-

act in accordance with their respective commitments L

~ . . « -t

*
£ 1979, NIE published a book entitled The

In

Planning Papers for e Vocational Education Study (Publi-~

e, v B .
- cation No. 1). The paper written by Dr. Michael W Kirst ) .

. ° (X

‘ concerns the issue of compliance.and enforcement.”
f‘zj‘:@m? ' c -~ - “ -~ . »

~ -

I/The General Education Prov1sions Act’, Sec. 400(a) of Title -
IV of P.L. 90-247 (as amended) (20 U’S C. 1221) and its | . )
implementing regulations, Edgar, .are included in'this - . .- "
description of the leggl standards. These provisipns, are o
applicable to the:.VEA, ¥s to- other .education programs . it &
administered by heads of educatidh agencies.' , - -

2/"Research Issues for. Vocational Education Compliance and
Enqucement of’Federal Laws 51 70, o

ALY 4. ot -




’ T " . 11-2

ﬁ)_ ¢ N .

o n
-

The thesis of .Dr. Kirst's paper is that the VEA, as

¢ .

amended in. 1976, ;lacks the incentives and sanctions to bring -
’ ’ ~ B ’

. .°about-t9mpliqnce,with Federal intent within the next few ye&rs. w

- *

more, Dr. Kirst contends that it is unlikely that Federal

~ ES

. influence will ever bée sufficient to reorient vocational educa- -

<
L

. tion substantially without drastic changes in the existing

- Q <

"_4__L_T———?éﬁérai=statev%oca%—éeLLVe;yknerwnrk 3/ t.

There is some hope .for a long-run (10-year) compliance. Fufther;: -

4

Dr. Kirst sﬁmmarizes his perceptions of' the vocational

4

a
¥

education .system as follows: ) )

AJ
- ~ In sum, vocational education 1s'a state program
which receives federal assistance. Vocational
. educators at all lewéls operate with a high
< degree of autonomy from thé rest of their )
respective education agencies.  They are fre- e
_ e -quently not just organizationally, but also
. " physically, separated from the rest of the SEA - ‘
’ .+ __by location in a separate building. 3 rong ~ . ¢

s pro’fé—g§ienal—normsﬂofr_xzocatlonal_educat;g‘q v =
T dictate that external (fedexal or state .
< _regulation should not supersede peer regulation

i  or personal autonomy in the function of the .
. professional. Evaluations of the! lack of
Tt impact of the 1963 and '1968.federal vocational | .
) - _ acts demonstrat® that, members of the same
_ - " yocational professional group and '‘function
e ’ set" -should not be.expected to police or 4
T . reorient each.other. Vocational educators at ’
’ all levels displaygremarkably simildr educational ‘
background; work experience,.and patterns of -~
social¥ization, i.e., a -high professional-function
- set congruence in Crebswell's terms. Like-minded,
- administrators at'the federal ang state levels
. are responsible for establishing program guide-
lines’, checking to see that pXdposals meet those

. ‘.-g% : guidelines, monitoring’ programs,-.and evaluating
: . ) . . f- ;
.’ : / h )wf*v? ° » ’ P N
-3 Id. at 51(\44{ e, ) | e

e ¢ ;

A4 04
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their effectiveness. There has .been minimal
independgnt auditing activity for example by
. HEW or GAO; compared to. ESEA Title I. Manage-
s ment and perforhante information is so limited
. that administrative oversight and policy .
, Planning are- severely curtailed._4/ .

» . Dr. Klrst, reflegting on these factors, suggests that

: 3
. Lol .
. . - '
\/ -~ . . . . ’ . .
. .
. N : 4 . M
. .

*

- _the VEA "will be absorbed'(in large part) into standard proce:

. . s *
,  dures for operating and funding.™™ The Act is swimming upstream

- 4 0 ™ . '{‘ —

3 1.' ) € N ° y . . ' 3
against an extremely powerful, current of vocational professionalism

<

and norms." %

.Dr. Kirst concludes.:by, suggesting several ‘Strategies for
. b

-

Thermajor point of his dfzcussion focuses on the experience'of
' ) . . \

implementing Title I of ESEA. In the early days of Title I.
noncompliance and lneffective programs were the norm Today,.’

——————eehe+nerm—is*eompliance_andgég}ectiyeiprogramsi__Dri_Kirst asks:

' securing compli?nce, including what he calls "T3p-Down Compliance."

- - L If lt can happengin fitle I why not vocational .
education. -Whi#h_ compllance stragegles and o o
. . tactics worked\lanltlewI» Cari“they *be trans-
y . : ferred or adopted to vocational educatlon7
Ky . These are the.essential questions in NIE's '
‘e Co mandate to examine "how to achieve compliance
with and enforcement" of vocatlonal education
. 1976 prov1slons 5/

) Although there'are several significant differences between

" Title I of- ESEA and the VEA (e .g., the size of the programs and
¥

the orientation of the persons responsible for administering the
laws) Dr. Kirst's advice was given due consideration in writing
S B
l‘. > 3 - ’
this chapten: ) — N . ,
QL ‘ o° - * ) ‘ ) ) :, - ‘.
“/ Id at 56. . o o
/Id ats9. 3 .
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The chapter is organized into six sections. The<first

- s -

section” contains the major findings, conclusions, and recom-
. mendat ns regarding the adequacy of the sanctions. It should
N . .be neted that this chapter does not focus on the capacity or

commitment of OVAE or the stateé to administer the VEA; rather

\\

the focus is on the adequacy of the. ﬁechanisms in theeNEA and

L)

GEPA which the oversight agencies may use to ensure compliance

',‘i' ~

) The second section describes and analyzes the provisions

’ in the VEA designed to ensure that. the Federal governmgnt ‘ ¢

- >

Tr
‘i.ﬂries out its responsibilitiesr The third section“describes .

>
and analyzes the oversight mechanisms used by ED to ensure

that states use VEA funds for ‘authorized purposes; The fourth
) section describes and analyzes the sanctions&évailable to ED
. ~ _ ' .
’ to secure compliance by states. The fifth section describes

4

. ‘ and analyzes the oversight mechanisms used by states to ensure o

eomp iance by local : recip&ents The final section describes‘-

and analyzes the sanctions whioh_states may use against 'non-

compliant local recipients. N .

ko . . o

¢ N ‘ /
. , B Overview of the Major Fingings})Conclusions, and .
-7 Recommendations | $~ i R

1. Introduction: o o : v

The VEA and GEPA (and Edgar) establish a system for
ensuring that‘VEA'funds are used by state and local recipients’
“ + in accordance with the rules set out in the legislation

l

implemeénting regulations. The enforcement system operates at

. . the- three stages in the life .0f a grant: (l) pre-grant period, -
“ '. . . b. .q‘ . .
{ Yoo ¢ "-'/7"’ \;' . ' . '
:v o (« o , <, " :
ERIC. T
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'(2) implementation period; and (3) post-grant period Set

out below are our major findings, conclusions, and recommend-

T , N

ations regarding the adequacy of the enforcement system governing

the relationships between ED and the states, dand the state and the ’

- . - B
locad recipients. Lot % «

] “'&,—/\ ) ) -
2. Enforce ent: Scheme Goverhing the Relationship Between ED
and the States .

2 In general,’the structure of the basic enforcgment system'
'governing the.relationship between ED and the states is squrtd. At
the‘pre-grant stage, ED reviemi state plans and disapproves those.
,pIans,which\fa}A to satisfy the‘reqnirgments in the law and re-
gulationsﬂ‘lThis process theoreticaliy creates an understanding,
‘of.mutual expectations between the parties prior to the point at.
_which'funds are obligated. At the .implementation state, ED

-»

. provides‘technical assistance and monitors the'actual‘implemen—

]

-’

tation of” the Plans and takes enforcement actions only against
those states which fail to liye-up ép the commitments set out in
their state @lans At the post-grant periqd, ED conducts
audits and recoups misspent funds. |

1.

Notwithstanding our finding. that the baéic structure fis

sound; we have ldentified several significant problems with the
o - Vv .
Q;;}gn

actual 'language of certain sections and with OVAE's co ent

-\

T N .. .
and capacity to carry out its responsibiiities. One, although

states are required to submit an excessive amount of datapin

v

state plans and accquntability reports, OVAE does not require that
s

states submit appropriate data .in state plans and accountability
reports regarding key requireménts such as funds distributionﬂ

%

For’ example, state plans and-reports are often deficient in




B S ]
O - N S — S
. ! . R
fully describing the manner in which faEtbrs are defined, cal-
culated and used in the state s VEA funds ‘distribution formula, and
how these’ factors\appby - to SpelelC eligible’ recipients. In_ some
cases it took extraordinary effort including interViewsﬁ to piece

together the elements of state formulae.
Two, OVAE frequently fails to enunciate clear policies in
~ areas requiring clarification or reverses' its policy in mid-
year, thereby placin\“/ severe straih on the Federal/’tate .
relationship. Where ,OVAE reverses a clearly articulated and
. universally‘applied policy in mid-year, the new policy should
not gd'ﬂ;to effect until the beginning of the next school.
year. Qur prioposal to postpone the effective date of the new

policy should notj be construed as excusing states which relied oR

. 6 .
oral statements or actioms by Federal officials ( .g., plan

¥ )
approval) that aré ntrary to clearly articulated pre-existing .

A

Federal policies Since waivers of statutory and regulatory

provisions are prohibited as being contrary to publicwgolicy
Three, the VEA and GEPA do not always clearly articulate’
the relationship.a g oversight mechani%ms. For example, the
legal frameworg does not (but ‘should) provide that state plans
¢  may not be approved until problems . identified in previous
’monitoring and aduting reports have bee ctified Instead,
~ ; a . "problems identified in a report are perggiiated into the next year

Four, the withholding sanction -- although rarely (if ever)

*.__i B ~used. -~ is an effective deterrent but should be supplemented by

‘-f o other sanctions which operate at the program implementation stage-—

!
[

™

A

. 2 Congress should ¢onsider authorizing ED"to enter into com—

pliance agreements in lieu of withholdigé Under a compliance
& '

EIERJ(jN,'etagreement, a state admits that it is. in vio =.1-~{and agrees,

R :“ ‘ \ < *
. . e . » . -
N g Nt
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in writing, to take specific steps to come into full compliance

w1thin a predetermined period

S -

Five, the stope of audits (fiscal and/or compliance) should
be clearly delineatqgs as should the process for recouping )

misspent funds. ' " ~ ._f,'r’:

.
J R “e, 4 F
+ .
. - \
.

3. The Enfercement Scheme Governing the Relationship Between °
| States 'and Local Recipients .

The enforcement scheme governing the relationship \\
between states and local recipients is not as fully developed
: |

. ' - ‘ .
as the Federal/state scheme. The major oversight responsibiJ

lity and sanction set out in the VEA is application review and

» hd

approval/disapproval. Other functions, such as monitoring

e

and auditing are set out in GEPA and EDGAR. However, what consti-
tutes satisfaction of the mandate to monitor.is unclear and OVAE
has not- assumed a leadership function in’'clarifying provisions in

GEPA and EDGAR. With respect to auditing, it is unclear whether

any audlting of local reciplents is in fact required. The with-

T e T/ emEmE T

holding sanctlon should be supplemented by authorlty for states

T

-

. to enter into compliance agreements 'with local recipients. To the
extent auditing is required, thé procedure for resolving audit

exceptions and -recouping misspent funds must be specified.

\ . R Y -
. \
} 4 ‘e . ¥
o“ v\ v
n II..Provisions in the VEA Designed to Eésure that the Federal
_ Government- Carries Out Its Responsibilities » '
€ - 3
: A Descziption of the Legal Framework
. - L Overview . i (- —2 . 3 3
o Yo - s SV R
y ‘ The legislative history accompanying the l976 amendments
E . . to ‘the VEA identifies several major problems regarding the » ’
Q .
} []{U: ‘manner in which the Federal government -was administering

t . « ‘., . . . . . o . . . "".;«

£
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_ . other things

~to such admlnistratlon

‘—ﬁ/zo u.s.c.

L
o

ﬁhe VEA / The VEA as ameni’d nowv1ﬁc1udes four mechanslsms '

de51gned to ensure that the Federal government carr1es out 1ts

- . °
I

responsrbllltles,ln an effectlﬁk and eff1c1ent fashion: Lo

. . PR
existence .of ‘the National Advisory . .
Council on Vocatipnal Education (NACVE); %

review by offices other than BOAE of -
of state plans; :

e
3
.

‘- o

g . minimum' staff assifnments; and

~ reports to, Congrés

Fl H
This subsection of -the chdpter describes and analyzes
[N

ey .
- > =

these provisions. ~ L .
' ' ) Y
. e . = S

3

2. National Advisory, Council ¢ Vbcational"Education (NACVE)
" Section 162 of the VEAJi/f;:oVLdes that,vthe 'NACVE, which was

created by 1963 VEA amendments, shall contlnue to‘eXLStﬁdurlng‘.

the period for which appropriations are authorized under the VEA.

The NACVE is charged with performing several functions inclu&ing,'amoné

reviewing.the administration and operation of 00catipnal

‘educatlon programs under the VVA maklng recommendatlo—\\WLth respect

H @ l
and 1ssu1ng~annua1 reports of its flndlngs and
.t » ! i

N - . . [

recommendations™

. oo
* +

. 3. Review. of Stat ubmlsslons By. Other Agencies Within The Department.
& ; -

7

of Education “ - N L { . . i
N .
In 1976, Congress wasagoncerned “that OVAE ﬁaS not maklng sufficien

use pf avallable expertlse w1th1n the Department Sectlon 109(A)“/prp-

»

v1des that the Comm1551oner (now the- Secretgrﬁ) must, prov1&e for

appropr1ate rev1ew of each state five-year plan annual program plan.

ﬁ .
§2392.% A T

4 ¢ N :
« . .,

>
»
-

290 u.s.e: 2309 (a) (3)(A)
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L | -~
* ‘ ° . ‘ . . .
- and accountability report by the various agencies within

the Départment administering programs related to fhe\

vocational education, programs being proposed under the state

plans and reports.

4. ‘Minimum Staff Assignments

Prior to -enactment of the Educhtion Amendments of 1976, the

House Committee on Education an abor expressed serious reserva-,

°

- tions about the inadequate number\ of pérsons assigned to adminis-

~ B

ter vocational education at the Faderal ‘level.
' ’ '

. The Committee cannot understand why [OE] has
L cutback so drastically on the persons assigned

. to<adm1nlster the [VEA] within the last 10
years. . . . It 'seeps totally 1rrespon51ble

. to decrease by one-third the number of people

. who' are to oversee the proper administration of
a program in which ﬁhe Federal funds have more
than- doubled. 3/ ‘

>

' - ' d -
. {In response to these' concerrs, Congress wrote into the VEA

certain requirements ngernlng positions and staffihg levels in

7 - . N ° ,' L ) .
BOAE. - Congress required that a Deputy Commissicner head BOAE and

° . € . . . )

that the following positions be assigned to it:

) . ’ . %

Threg GS-17 posltions, one of which must {
be filled by a person with "broad exper-

. t. ience in ‘the field of junlor and comgpnlty
S college edugatlon

*y
< 3

e -Seven GS-16 posi‘lons, at least two of which
must be filled- by persons with "broad exper-

© i 3 ience in the field of post-secondary -- oCc-
’ - o cupational education in community and junior
* ) T - colleges, " ar least one'of -which must be
A fllleduby_alperson_lulth broad experlence in -
lqg i ol - Lot 5;,‘ ’
874 R. Rep. No. 94 1085 at 28 : ST .

&=t

[Kc .

wll Toxt Provided by ERIC s « N R - <2




o~

11-10 _ |
. . . ‘ N

education in private proprietary institutions,"
and at least one of which must befilled by a
. person "with professional experience in occu-
pational guidance and counseling," ‘and \ -~
A )
e a posltlon filled by a skilled worker 1n a
. . recognized. occupatlon ' 'and

‘o A position filled by "aﬁsubprofesslonal
-technician in one of‘the branches of englneer—

, -+~ " ing," and
/\ - .
’ ’ a-posltlon filled by "a subprofesslonal workex
in 'the branches of social or medical services." 9/

= The persons who £ill these last threg pésitions must serve

as "senior advisors in the administrationm of the,programs in.
\
10/ : .
° : : AR

o,
In addition to the above positions,‘Congréss required that

BOAE.
the 35mm1ssloner asslgn the~BOAE, by the end of FY 1978, at least

fifty percent more persons "to directly adminlster the prégrams 1,;
authorized" under the VEA than were asslgned to dlr%ctly admlnls-

11/ o L

ter the VEA during FY 1976. : v O N

\

USOE and BOAE terminated on the effective date of the' De-

EY

]
+ 3}

the. Department of

.
*

partment of Education Organization Act (PQ? L. 96-88) 12/
n

) Responsibilities for vocational education

™
» ‘
.

“ . A

v

9/ Sec lGO(b)(l) and (2) of the VEA; 20 U.S.ZC. 2390 ¢b) (1) and

11/ sec. 160(b)(3l of the VEA; 20 U.S.C. 2390(b)(3) —- -

-

ec. 503(a) (1) (C) and (b) of the DEOA: 20 U.S.C. 3503(a)
(1) (C) and (b).
\
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1

Education are now assigned to the Office of Vocational and

,Adult.Education (O&AE) which is headed by an Assistant Secretary
| ' 13/ <

for Vccational and Adult Education.—
: 1

The Department of Education Organization Act does not, ex-
cept for the pésition of Assistant Secretary- for Vocational and

L Adult Education, spec1fy elbher the type or number of positions

for the Office of Adult and Vocatlonal qucatlon.

v v
~
-~

-*5. . Reports to Congress,

, " Section 112(c) of-~the VEA provides that the Secretary must

T

S.

prepare and submit anﬁually to the Congress a report on the ..
‘status of vocational education ‘in the countr& during that fiscal
year. The repcrt'must include, among other things, ah aﬁalysis
, ‘of data on the icformation aeveloped in VEDS and a summary of

the findings of the reviews'and auaits conducted by the Federai

o

government and the evaluations performed by the states.

B. Analysis of the Requlrements

-
LIEN

With on% excention %he system established by the V?A is

< adequate to acccmplgsh the objective of overseeing its admini-
., \ stration. by the Fede government., The one structural problem
. .
. ds the absence of a.p dure for handlihg complaints by benefi-

L

ciaries of the assistance and their representatives. . In response

. to a complaint fileg\byfthe Ceorgia ACLU recommending disapproval

-

of Georgia’s state Blan the Assistant Secretary for Vocational
&

and Adult, Education explained

) - . a

o 1¥ _Sec. 206 and 202(b) (1)(C) of the DEOA} 20 U.S.C. 3416 and

- !

FJV//
- PO

-

>

[KC 33TZ(BY (17T (T~ 'f‘ o 271.
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/ . he Assistant Secretary does not believe it is in
o 7 he Znfterest of* beneficiaries of vocatioral

education throughout,the ffation to gstaplish a
standard policy to always def%x.plan approval .
pending resplution of compla¥hts from a third v
party. It is essential that funds continue to _
floy to the states so-that prqgrams can operate
¢ at their current evel. This also'is in the »
- interest of women and minorities served by voca-'
Rl . . tional education. The Department does value the

. serutiny of the pubX¥ic and considers such scrutiny
essential in raising important issues that would
otherwise éscape the’notice_of program admini-
g strators. Third-party.allegations are taken

- ~seriously, are revieged in 1%ght of the law,, and

- - ] . where it is-:indicat speci- c sanctions wilﬁ be

. instituted to ‘assure compliance with the law.

- We recommend that the Assistant Secregary‘gerelop a

. written procedure for handling complaints from beneficiaries and

¢

- thei® representatives. . .
- , i
-
-
gy , - v ~ ‘
: I .
- ' -
+ < , ’
- * ' .y
z o
. | ) .
- - . . < -
‘ »
s 9“' L4 -
° ' — -
’ 3
. |
P S
¥ i«;{; N
& { ’ .
. - ‘
[y ’ ’ 2 9 -
‘ ! ‘d —‘__ﬂ"/k
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III. ‘Descriptian and knalzsis of the Mecﬂenisms in the VEA and

« e GEPA Used to Oversee the Approprlate Use of VEA Funds . ’
by States. - c . *
A. Introduction | ) . ) ‘
‘ Wﬂen a recipient chooses to accept VEA funds, rg ,
agrees to adopt certain behav1ors specified 1n the 1aw»and
. implementing regulatlons In order to ensure that states: e
(1) agree to adopt all of the prescribed behav1ors and (2)- e
actually use VEA funds in aocoréance'with their commitments,
thei?ggerhl government 1is direcéeo to perform certain oversight \\

responsibilities. The major responsibilities include:

. ’ [
~ . Tia\reyiezgzinzfgngreparlng wrltapn analyses of
’ state . re}orts .

P “ui
o (2) eoﬁducting on-site reviews;

' (3) conducting‘fiscalzaudits; and -

~

(4) reviewing State Board rejections of Agency
' .and Council recommendations. Sn

. Set out below'is a descriptionm and analysis of

. . ’ { .- g ,
- these functions and mandates. ’ T
s ) - s
3 . 4
4 ¢ LY i ‘)
: J : - -
L 4N . o
S r * 3
L} ) ) -
y . .
c‘; : ’ e LY
T .
h e 0! ) - i
] l. -
. - - ?
- 1
)
}-O.?' A‘%&- /r -
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Plans -anad Report:L Coa e

LY

Descrlptlon*of the Legal Framework

Any state des1§1ng~to recelve f ds under - the

b 5 K R
muqt subhit a f;Ge-Wear plan to the Secre ary for~approva1 lé/g
LI

a

/
des that each,state must submltéisr the

vy s approval an gnnual program plan and a ountability

—

r each oé ‘the lgcal years included 1n the five- ye&r

state plan. 15/ EDGAR prov1de§¢that a state may contlnue to

‘

submlt the annual progrﬁm plan requlred by the VEA or in lieu there-

. -a .@ .
of may submlt a\three-year ﬁlan 16/ The accountabf?;ty report
' R
must stlll_be submltted on n nual ba31s 17/&
& RS A

E? carrylng out -Mfis/Her approval funetioens, the

»

-

Secretary must prov1de for "approprlate revrew ".of each statg&s
five'year plan, annual program plan and accountablllty report

h§ the various agenc1es admlnlsterlng progf//s within'the ED

related to the p:ograms proposed Under five- year plans,

ns and accountahii@ty reports 18/

. a\‘ ) .
M Y
li/gge, 107(a) (1) of the VEA' (20 Uu.s.6. °2307(a)(1)), 34 C.F. g,
§400.161. - . s
15/5ec, 108(a) (1Y of the VEA (20 U.S, c. 2309(a)(1)) o

‘16/34 C.F/R §76.103.c -
Ll/14. . : i

. 18/Sec. 109(a)(3)(A)%of .the VEA (20 U S;Bo 2309(a)(3)(A§)

annual progra

LN

e




P . Toogulde the Secretary, the VEA regulatlons conta%a

<

:1plans and accoﬁntablllty reports Wlth one exdeptlon " the same

“

standafﬁs ggvern the approval of a five- yea; gtate plan ‘an” -

‘ annuai program plan -and” an agcountghlllty,report A five-year-

P

_.kplan, an annual.prdgram plan, and an accountability report

A4 . v
*

cannot be approved until the Secretary: . o k//

& A}

(1) -makes "soecific findings, in writing"

e e _agto. .,_h.e__comnljanr'p of the five-year plan

standards fof the approual of flve year plans annual program ‘,F

x5
. L]

s, and annual program plan anﬁ accountibility

o " report with the provisions of the.VEA and
i -applicable regulations. (efiphasis addedfig/.

19/ ' ' ¢ ?'_w
Se¢. 109(a)(1)'and {2) of‘the VEA (20 U s C. 2399(a) (1) and -

Ay

(2)); 34 C.P.R. §400.26X(a) and §400.; :261(a). The legiglative

hlstory indicates Congresslonal .concern about the quallty of
OE's review of state plans: ' "The Committee has serious
doubts that any emglbyee of the Bureau of Ocdupational and

a

~Adulet Educatlon even reads this material, other than to assure

that all blanks are filled in.' S. Rep No. 94-882 "at 69-*

T, ‘The rationale for requirlnq‘that‘the—Secretary—makesf

written. flndlngs concernlng comgélanpe of state plans with
. f~7the~¥EA~isualso_set_forth in lenglatlve history.

v . .
) . Exlstlng laws require that the CommlsSLOQer ' .
R make speclflc flndlngs that'a state plan.. .7

' e

ot ‘To the kno ledgerf EheVQOmmlttee}'such'flnd'
ings have-hever beeq&made, otfer than the -

a .. signature "of.‘the Commissionér on the plan .%4

itself: Indeed, ds expressed earlier, ther

are substantial indications that no one in o~

‘ " . the Office qg Education' even pothers. to .-

. read through ‘an entire state plan’to ascertain :

- ..  whether it suhstantlvely meets the intent of
” ' the law.gf LN > - e o L

. B .
“He . R

ot s e A et e e
I

-

= y Put in—writing, 'the" “Conmi tkee intends ‘to

: r ‘makargure soge federai official actually e - .
5 e SN _reads each state's annual programplan . h
: .. < . and makes some substantive judgment -that - .
P .F"’.“"v1‘ it*meets thewreqk;rements qf*the'Act“ P

-7 N
< LI

By requxring the specﬁfzc findlngs to bei* . -

v
A XY

pei- .

. .
~ ~ ke
- - . .
. ’ N AR
N : AR SR
> Kol U

. - ‘. N
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' o
9

"(2) "determines that the ‘five-year plan ..
° v and annual program plan and accountability
S - report gets forth adequate procedures to
. o - insure that the assurances in the’ general

:-;i7 S . application will be ‘carried out. 20/

(3) determines that the frve year plan /

and. annual prograg,plan ‘and accountability
. + < < report set. forth adequate procedurgs to ' o
. & .~ igsure that the- provisions of the p an Q} -

-

will be carried out. 21/~a;:

\ e | o
I . (4) recelves assurances that the full tlme . "
» ‘ N personnel assigned to review programs w1th1n .
- - . the state to assure equal access by men and
. « T " lwémen have had an opportunity to review -~ )
k ST “the five~yéar plan and' annual proqram pian and*ﬂ-“ﬁg
L oo o accountablllty report. 22/ . : . a "
) Y . ¢ - . s
o ¥ ‘ ¢ (5)<determine5°that the plans contain the f\\ ,
.7 s natlonally uniform definitions and infor=- I
- . . _° mation elements contained in the vocational’
h . education data and occupation information - (
, . . . data systems requlred by Sec. 1&1 of the VEA. 23/
P o o : . ? \
ot D )- N , - v
‘ » . “
< ! i -
. \* A“ L]
v * & * - . P ‘.\o —
. - .'A - - - “. - -~ -
v N . N - . _ A
f A@Q/ See: IO tarti—and—{2—of- 8-UEA L2 mmC~:2399(a)(}) : '
. (and- (2)) . ' , - . e ST,
S LA,Wl/ C ‘ ./
L Sec. 109(a) (1) . and (2) of the VEA (20 U.S.C. 2309(a)€l)
o ' and (2)) 34 ¢, F.R. $400 . 261(c) and §400.262(c). . -
TR Y . 22 ] R
(T sec. 169.(3) (3) (B) . of the VEA (20 U.S.C. 2309<a)<3)(B)).
. 0 3b C.F.R.-§400.261(d) and 5400 262(e) ,
. 23 S
T T T gee. 109 (2 £3)(C) of tﬁe VEA, (20 U.8:C7. 2:309 (’a) (33 )i, :
SR 34 ¢, z.R.._SALQQ.J_}(e) and suoo 262(£) . L _
- v :‘ ‘ \ : - ;

-

- - -

e e+ g i e ]

- - - - L
« 0w ~ . . . LA G

e
.
.
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“  fThe, final standard governing approval of ‘both fi&e yedr .

plans and'annual plans‘and reports provides that the Secretafy:

may not dlgapprove a state plan and report solely on the basis

education.,

Senate Report contains the fOllCWlng explanation of the

prOVlSlOl'l. R

9

% !

>

of the distribution of state and local expenditures for vocational
x.,s@ - R
7.
(RS . ‘, ’ q R ’
‘Ei\\ The bill réguires states to submit plans,
vl fas federal funds so thdt the Commissioner ////
. may have an adeguate basis for dec1d1ng
7 best ‘possible’ expenditure of federal funds,
, according to the purposes of the Act.
o submiSSions of;information relating only
to federal monies would not give the Com-
total vocationdl education effort. However,
the Commissioner's authority to dj sapprov¥®
to itS\proposed allocation of. federaf funds., -
The mmissioner may ‘not. second gae;s ftate_
.education expenditures but, on’the othe® handg, . "
- he must apprové the expquifure off federal e .

This provision is taken from the Senate bill. Ene

1nvolV1ng state 'and local funds, as.well

= Whethet the s;até*%'pTEﬁ”YépYéséﬁfgmthE‘_“;‘"
Since ‘stateg vastly over-match federal funds,

. missioner an accurdte* picture of the state's-"
# a State'!s annual "program plan’is-Timited -

and®local’ decisions.concérhing vocational® .
funds in the total context of ak vailaple- -, = - -

< afunds for vocatxonal“eduéation. 25/

| [

L —

Ae"“" S . s

-

- OA/

¢

o

25/

«?

. Sec.. 109 4] (2%@3—&@%
3+OOA27l(b)) R

'S, Rep. No. 94-88
proVis&onpgg_gpp;

T

PR

A

N -

. ¢ .

o 7,#T_-AA T D
* T -

K

because_"there
otherwisg."

€omment,. F.

2 at 75, ED\fnterprets the g%atutory
g_gllnapatexand loéan,expenditures

n‘nq (33)(4[);‘ 34 CIF.R.
J‘” - Y

no legiglative Histdry to indicate~ e
53875 SNV . AR

R \ 0‘
I - ’ , .“' ._."“ \ ‘

. . .
a. * {‘A ’ . _ ’ e LY
T -
« [ Q : N 3 4 - .
e “ N
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The VEA also requlres that the. Secretary make an

.

s 'addltlonaL,détermlnat}on before approv1ng an annual program&

plan. and accountabll;ty report. . P

~ w

plan and report, the Secretar

16TLto appbroving an annual
* ‘ .

must also'aetermine that the

-

in achlev1ng ‘the g eoals set forth
26/

"plan and reﬁor“ "show progress

1n the approved flve-year state plan. (emphas’s added) ‘
In app{ylng the stan&hrds des rrbed above for approval of
five-year plans-.and annual plans and’reports,\ED,uses.the
.. standards set out in the regulatlons The coﬁments to the

' flnal reguf%tlons 1nd;cate that ED expréssly rejected the idea’

.. ~-of developlng guidelines to govern the appllcatlon of the ,
g 27 et

LY

standards in the regulatlonsi, Thetzpparent fesult of the "
1

appllcetlon qf the standerds to a-p
f'\

P tlon whether or not it is\*% substantlally approvab ak
.- - % f'. . ', . _“‘ Q . -

. . . . 4

cr report is a determlna-
n 28/ T,

'kf o ) 2@/— - Po— - ° B N . : .
I Seas 109(a)(2) of the VEA (20 U s.c.. 2309(&)(2)), 34 C.F.R.
" A su00-262(d) » .
s St 22/ ) - . ’ %
— : *___The comments to the requlatlons 1nd1cate that the standards
3 T, set férth in the regglatlons “Mare~ detailed enough to provide
- “» adequate criteria eon the basis of. which' the Conm1551oner £an
L r determineé whether the state is in’ compllance with-the Act.” 7
— -2 LUIWHWR""'S’W5 i : : : -
- \‘jy&heiterm substantlally approvablé“ ‘ig used to refer to =
, approval *of annual- program plans in at least two policy memo-''
v ———randar—B : {June 29, 1979). and BOAE/- — -
.+ ' DSVPO FY 70- ll at 1 (June -1979). “The. term, substahtlally
. .

A +i effective date “for ED to rccog ize obl gations 1s the date

L

. thelplan is submitted in.substantially apprfovable fo Funds
v .. % are _not relaased to the state ugtil thc plan is ac?~j'ly approve
- “- _ 2/8 * : ,
- . e h\ . ‘,,F?_}" -y, [} - 0 -
- (Y e . ﬁ?/’ ‘-, . .
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' In order to assist states in operating the .best M

~ -

; possible programs.of yocational.education, the Secretary _
. ’ > T, ; . \ .
. . must,. withjin four months of the receipffof a.state's annudl Y
* ~ .v

program plan,and accountabl%aty repqrt transmit to the state
fboard an analys1s~of the plan and repott, 1nc1ud1ng suggﬁstlons»'
;for improvements in the state .8 programs and flndlngs contalned ’,
ih any program.or "fiscal audlts conducted bz ED.zg( ’
2. Analys1s of the Legal Framework

In general,.the process set out in the VEA for .

- reviewing and analyzing state plans.and reports is sound. 1If

. the Federal.government can clearly enunciate its expectations

* -

N ‘before it appfoves,state plans,”"i.e., before funds are obli-
N . gat ;d" ,here.is ;ess LikeIihood:that.prograns wirl-be dfs-h
ruﬁbed and a greater likelihood that on-site reuiews during

B - . . b
the year and audits oonducteg\after the fact will not’unoover. .//

@‘, . oroblems.- Furthenmore, by comparing proposed to aqtual uses, . . }
te . OVAE can en%ure accountability Therefore, we recommend that ’
- X tne basic review and analysis functions be’ retained ' .
» . .
. _;:. : . | Notw1thstand1hg our f1nd1ng that the basic structure
e havediacovered-severelsignifloant problons ith -
: .o B = » i

the actual language .of certain sectiens and’the admlnlstratldn

1 of these provisions by BOAE (now OVAE). i s,

- .‘\ - e 6" - . ) < ) ‘ 5I
T ! ) ) 7 v . M .;. \z _agr ' ¢ ? ' ) PR - l
- 22fgictn.onl].Z(a)(l) of the VEA (20 U.S..C. 2312(a)(1)) In aCcor-

"dance with this statutory mandate, OVAE has instituted,the
. 'process of conduchin® Management Evaluation Review for

. -'_' Compliance and Quality (MERC/Q). The MERC/Q est blishes the’ i
_#élative degree of adminis¥rative-and-operatidnal compiiangs—— T

Lo "“ith a previously, approved state plan dodument. (Corres- ' . .

3 O - pondence from Daniel B: ‘Taylor. td’Ms. Ginny Looney,, . * oy

- ERIC - Seermber 4, 1980) ‘ o, - .

g \
e . o 279 , e
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oo : : _ : ,
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R " The first isiue is whether the five- -year state plan, N

‘“ L

the apnual program plan (now a three-year plan at the state's
discretion) and the accountability report require appropriate
and sufficient information for purposes of making an appro-

‘hg-' priate review 'Since our studyffs.limitéd vo-an'analysis o

e, /‘" o @

of state funds dis;ribution and equity issues, we will limit -

. - —
L} . ' \

our analysis o these areasu o et

- ) »

We conclude that the statute and regulations as inter-
" preted by OVAE do not require that states submit appro- .

oriate in ormation from which OVAE can make necessary determi-
~ ' o .
'nations, This reluctance may be rooted in a htstorical misinter-

.

opretation by Federal off1c1als concernlng the scopé bf their -,

30/

auhhorlty under GEPA ’"to obgain necessary data. The House )

port characterized the Federal administrator s rnterﬁﬁGEatlon f

a belng—/;ldlculous on its face- - L,

- -

It has been ‘brought to the Commlttee\s attention :
that some Federal administrators are interpreting e
‘ the provisions of sectiorn 426 of fhe General '
"+ + " Education Provisions Act as precluding them firom.
) requesting information_ from a State or from
. - * segking to verify that®information in order to,
Ty s . determine whether the requirements -of- Pederdl. an
< are being complied with., -SeC 426-was enacted
in order to authorize tHe 0ffibe of Education to. go
'beyond enforcing the requir®gents:of Federal law td °

* —provide—extra—ggsistancefo States,. .cdlleges and

e yniversities ard other piblic agencies.requesting

- o THLS AId., It “in no way was inténded: to limit Federal
officials in carrying_out their ‘dutiés to assures,
- - " that Federal law\is -being> complied wigh. Any such:. L -

- interpretationtis -ridiculous.on A¢s. face w31 /-

v- -

' &he .funds distribution provisions is" d%{ ri‘e;d’ belowg 8 .‘.?
¢ 2 . {s<
%

<

- By -ANO—.—~94~1085~“&t 29, - 2o ¥ Fon e

. 31/g8:. 426(a) of GEPA; 20 U.§.C. 1231(S3, audhérizes the| .
Commissioner to provide advise,. counse§ and’ tedhéical -

assistance on request, . P
‘."\. zdo z “‘

- . . TN~
‘e ! M Lo <y

r

e LTy - Y K% .. ] g0 e
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The inadehuacg,of the data obtained by OVAE raises
serious problems for monitoring-and enforcement,of the
funds distribution provision of the statute Neither the

statute implementing rggulations nor*administrative policy

el iy Sastt o I

- [ ——

guidﬂliﬁes“andﬁmanuals offer a comprehensive "check list" of
information states are to prOVide to Federal administrators

.to assure their complianee w1th the” statutory requirements
““@& . W

For example Federal funds distribution manuals\have required

. states‘to ""describe and explain in detail the procedures used

.

. lists are legal c’omons rather than speCific repor.t.ij
K
" standards. ¢ RN . .

< %n the funding process "in tle state plans 32/but the criteria“ ' .

e

and . incomplete picture of thé funds distribution procedures

which eliminate critical information. ~The NAACP Legal Defense

Fu%d’filed COmplaints concerning tWo states’ meﬁhods'of
e Pt
qj{distributing funds which highlighted the dearth of functional

[} + L4 o

%Sund i our reView of four state ‘plans that such . ‘ ’

_ \ N .
o« ‘

AF~d1qtr1bution formula scores ipr each recipient and the

! %

_As a/result the s®te plans usually provide a selective

L data on’ the a&tual distribution patterns of VEA funds. °We 4L.é9 ; "

basrc_information as the uSe of funding pools, the Calculatiow“

+
..,\ "‘

“tion pactern was not prov1ded Often what we identified to

N

be abuses of Federal distributipn requirements were identifi~
- \ 4t
able only when" more domplete information became avaiLable
)

_,-: - el
- ! v . -

complete state and ,Federal votational eddc{tion funds distr{buJ

.
»
I’ .
, .
44 Se .-
"y e
"“w 5

.“k?';

—3‘bee Draft Manuak for Federa Funds’Distribution
P aéedures,,BOAE/DSVPO 11/79 h!

- 4 4 .
[ - N V!
t H "- " &
L . A .
.
’
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& . ' ) . A second issue raised by the legal framework concerns

‘the timing of policy 1nterpre+ations and resulting demawnids for '

N .

e T modifications of state policies by OVAE One of the central

« _ [
e e o

themes of our interviews with state directors was that-, l

although they ‘may disagree w1th the structure of VEA and
cert_ain,provisiops2 once the state accepts VEA funds, it
. ) iswwilling %0 live ‘'up to its commitments. However; state
s £ “ ctors lt that\it is unconscionable .to °hange the "rules

-y

o

-4

07 the game" in midstream, especially when a state olan has )

‘already been approvsd. r"his oract ce is destroying the >

“n

-

-

! disapprofed "in the next year based on a revised inrerprecacibn;

and thel to have it disaporoved again in a third yeér based on

- yeg a. 1'h*rd interp' % tion undermi es the whole Federal role. N
\IOE.U P .., '\ L
- 'For example,'one state s-annual plan and distribution

- LY

formula ‘was approved and. used to. distribute VEA funds for one'

year. In the MERC Q for that program year, the’ formula was_ -

-

found to be out- of compliance under a changed ~BOAE interpretation

-~

Federal/state relationship. For example, the.process of approving

oL a’'state's VEA funds distribution formula in one~year‘on1y to!have it

: ‘we'are committed - -to improving the consistency of our’policy
’ )

F
¢

s cor?bct its interpretations which are made in error We hope,‘«

Sooe error: wf{l more often work to the benefit of t esstates and the

individual taxpayers that 1t will work’ to«their detriment "—il/

LE]

. 3T/Letter, Dunh:am to Gentry (Oct 1, 1,978)35 e

"a

a In\a légter ;g ; e_st a e, BOAE s representatives said: x'“where ; -
J .

—interpretatlons, %é ‘must reserve the right for the gngrnment to<'

2 —of touxse,—that—the—abi}iey—te»eerrect interprebations made in )




s
" )
v \ ‘$
o | ¢ :
In shorB,‘reversals of interpretation by ED undermine .
the Federal/statewgartnership The question r?ﬂfiﬂfi;;iéﬁv if ,,__:qlw
anibhing, Qan*%e done to addresA this situation. There are ? ‘ ‘
" certaif mnﬂmmmwmisuwwsx when the ;
'éovernment seeks to enforce Y public right or protect a public~ ' ﬂ
igterest, it is.acting in its sovereign capacity and éannot be . . ‘ '”
. disabled by. past actions of its officers and agents 3/ "\ \ . 4
'Second, gbvernnent officials are prohib ted from waiving sta- ‘
. tut ory and reculatory’oror;;ions. §§/ Thﬂrd States have & . ) |
s . g |
o "Fh- ‘c—hnehm%nmaévEWGE”WnaL v iy Ies 3T the game“ will be J
. - 8o’ that théy can decidef :hether or. not to play the gamé. ! 3
Qpnsistent with—these p“lnc-ples, we recommend that of C 9'1
VEA or 53?% be amendei to prov1de that where ED reverses»a |
- clearly arti cul;-ed-and universal‘y arplied pelicy in the q ’

- K s N Q '

. riddie‘oi’the s¢hool year, the new policy, will not become . |
v, eiiective until the beginning of the next school ygar.' This ! ! *
P recbmmendatlon should not be construed as excusing states | ‘c’f'

which relied on oral statements or‘éctlons by Federal officials _
o (__g_ an approvad) that are contrafy to_g&ggrly articulaiiga_ . “‘
~  pre- ex1% ing Federal policies since waivers~of statutory and ' )
'regulatofy\prov1$lons 'are prohibiﬁ“d”as Being contrary to public ‘
i :: policy ' : ut x. H Y b \‘1
¢ ’ - . )

. .' . - . . . - |
, - o .
. . .3 - N N ) ,":
'; ‘W s - v ' ' ~ : < - : . |

See P ‘ United~States V. 'Brad 355 F. Supp 1347 1351

(S.D .—But-see County "of Alameda v. Welnberger ,”.3 ;
' 520 F,2d 344‘**(9ch cIz. I975). e - K o
33 /50q Section 421AGE GEPA and 34'C.F. R~ §76 '900. L e
D R Qe :
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.+ C. Conducting On-Site Reviews

.

————

7 Descrlpthp of the Legal Framework ’ - e

. . . The VEA"provrdes—that‘iﬁ'order for thegFederal govern-
L

ment te assisL the states,infoperating the best'possible programs
§ = e ! * oL 7‘\ v

of vocational education, OVAE must, in at'least ten states each-

-
-~

“conduct a review analyzing the strengths and weaknesses

[

- ; of t e programs assisted w1th VEA Funds . 36/
e : Thls prov1s10n was added in response to the following” *

.7
B —

s flndlng made by the House Commlttee on Educatlon and Lahor: °

~ -4

- . It.seems that what is occurrgn now-is tratfthe

T ' Office of Bducation is demanding a great deal of
o -paperwork -and detailed data from the States and’
local school districts but then there is no

.. ' follow-up to determine whether the States are .
o ’ complying with the law and no efforts are belng
: ‘ made¢to assist the States in.operating their’
’ 13 programs better. I other words, a blind concen-

. trationm on seeking compliance on paper with the’

. process has led to a total neglect of trying to
M ", seek: the results the process ias created to
' achleve 31/ i ) :

’
~

¥
9

. OVAﬁ?lqplements this mandate by conductlng Monltorlng
: "E\ialuation Reviéws for Compliance (ME_RC).‘ -! -
‘ 2. Analysis of the Legal Framework¢, \ . L

L . 'C We corclude that the requlrement 1s sound and should

Be retained The maJor issue regarding the reviews 1s adminl—

. i stJative in nature, i, e., the,capacity of OVAE to design
o t s 7, Q - \t -
T review instruments and conduct high qualite reviews. A general
t <. .o, "

assessment of‘OVAE performance of., this fgnction is beyond the

-~
7o BN . ~

C "'-L.\ 2 I
A A 36/Section 112(a) (2) of VEA (20, U s, c. 2312(a) (2)) L
e ‘-ﬂna Rep., No.. 941035 at 17 S T
:;:: Q ‘ o . ..- . . ., . . " »Wri’ : :‘—\

, . gt
. s ‘ . . :& r
. ' ‘ 2 L . A
- : C . R84 - :
P . ) . . i ‘ . .o

+. Bk = T i Sl R Y i T N B B i I 3 I e
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g . e . .

R . $ 'y

scope of this study However, we were ablé “to assess the

.

adequacy of its rev1ew'of the state VEA funds distribution issue.

. . _ - ¢
We_conciude thab OVAE has not demonstrated .thHe capac -

monitor the implementation of the fund distribution p ovislons . v

As<one state director explained By ) . ) .

.. - ' ws ' . 'X—,-.

"OVAE was so concerne@ with the mlnutlae ‘that . T

., 1t missed the. bdg picture. We ehanged certain. Cov C. |

o _‘ rprovisions in order to come into technizcal com- y
e c,priance without changing the effect, which was |
* consistent with state obJectives but probably o i

inconsistent 'with the snirit of the VR4 " . ¢ |

. - +

‘"*""*_TT—"ConductingfFiscal Audits _ - )

.

1.° Descrlptlon of the Legal Framework ~ ; ) ! .

e ,The WEL provides that ED must, in the Same _period during {

A - .

which it monitors the'strenéths and 'weaknesses of programs,,,

.~y e

conduct«flscal audlts of such programs w1th1n those states.

/

|(J0

@ 2.

~W1th1n ED, " audits are conducted by the Office of:the Inspector

r Generai P irsuant to govérnment-wide standar:s, audits are\ .
generally fiscal and’ campliance in nature. 39/ _ a ’
:TQi: Analys1s of the Legal Framework ) : o * ‘ ’
' Congress shouLd clarlfy whether it meant to. melfy RS

.
N

v government-w1de practice of condéctlng flscal and com lance

Y
a '

audits when it prescribed flsoal audlts under VEA“but was’

-

silent as to whether it expected ‘that tire a dits conducted -

by the Orfice}o; therlnspector General would also, include a

(y L]
- Seen .« o~ s
> - Fy L] °

.2 _compliance component. - ; . ' _ |
, T )
., Tt . . , a \ | B .
A \% . ) N t\‘ - ) g ,\
Hoo. ' ‘ \
N > * . \ B ‘
L

33/Seccion 112(s)(2) of the VEA (20.U. SJC 2312(a) (2))-
39/See OMB Clrcular A—102r Attachment P .

. r , . N —
Q L e * s . .
oh . Ry .' .. .B85 IR g

\
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’ : F)

E. Rev1ew ng State Board ReJectlons of Agency and

Counq&l Recommendations
%

- * 1. Description of the Eegal Framework

e Taxﬂ As explained supra, any state désifing to receive
L 4 a
\fgngs un?ir the VEA must submlt ‘to the Secretary a five -year
UG '
.. state plan and an annual program plan for each year: covered in
40/ ~ A

+ 1 the figg-yedr plan.® oE A

- . < ) 4 . ’
LI In formulatlng the flve -year and annual plans the

.
~ State Board is requlred to involve the act1ve'part1c1patlon of

« v . % . N N . -_— o
.a representaglve of" R ’ ]
. ' L,/
* " )

(1) The state agency having responslblllty for
. : . secondary vocational educatlon programs,
de51gnated by that agency,,

4

v , > (2) - The gstate agency, if a sepazate agency exlsts,
Niad o . having responsibility f&r postsecondary voca- .
. tional education prograns, designated by thats
o " . agencyi . : ;
o (3) The state agency, if a separate agencv exists,
o - . having responsibllltY‘for community and ;junior
oy . :";olleges, designated by -that agency; .«
(- * %y -

(4) . The state agency, ' if a separate agenqy EXlStS, ‘-
« « -having responslbl}lty for institutions of higher
education in‘the state, designated by that agency:
(5) Al cal school board or committee, as desﬂgnated
" by the appropriate appointing authorzty under
. ° state law;-

_ ~——~—*-~‘*’T€I"““Vbcational education teachers, as designated by
: , the appropriate appointing authority under state

law; . .
z ‘ - ’ . ~~ ’
- — D Locs1—ieﬁ66I—aaﬁtnitffafafarLsafaés1gnaﬁéa*sy the .
RN e approPriate'appointing authority -under state -law;
Coel *‘f(g)" s\ate ‘Manpower: Services Council appointed i
; ~ B ,‘under the authority-of Section 107(a)(2) (A) (1) , .. |
. S = of the Compréhensive Bmployment and Training “
‘ ' - Act of 1973 designated by that Council; - ' s
o e -
0 " .40/Sec. 107 and 108 of the VEA (204)],S.C. 2307 énd 2308} '

L. v o p o - T, ey
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~

(9) ' The state agéncy or commission responsible for
. comprehensive planning of postsecondary education
which planning refleots programs offered by public.
e e ==t private nonprofit, and propriety.institutions, and
e ’ includes occupational programs at a less-than bac- ?
calaureate degree level,: if a separate agency or

- - - commission exists, designated by that agency or

' commission; and N

s

(10) The state advisory council on vocatxoncl education
designated by that council.4l,/ .

\ P
In tbelevggt these specified_represcptatives in the five-
year fnd annual plan development process cannot agree on a
- \ .
final plan, the.State Board must make the final decisiﬁns

——— o

-————————regarﬁrng“fﬁé’ﬁféﬁigicns of the plan. If, due to disagree-

ment, the State Board is competled to make the final decision,

it must includeﬂin the plan, tce following:.._(a) che recommenda-
' tions rejected by the board; (b) the agency, council or indivi-
e dual making such reccimmendation;.and (c) the reason; for .
| rejecting ciegeorecommeﬁdations. Any representative of an ,
agency or council in categq?iec (1) through (4) and (8) through

! T « ) |
(10) above who are digsatisfied with the final decision of

- . \ v | . : ’ .
the State Board "Egn appeal the board's decision to.the o *
. 4y L o ' !
Secretary. ¢ - o
[} 7#7\,_4—’_—7 " "y i ) ! 'v l . ’ . ,_—
| . ' %é\ o . ) }
~ S

Secs. 107(a;(1) and 108(&)(1)a9f the 'VEA (20 U.s. c. 2307(A)

L (1) and 23087a) (I, o, :

! 42 / .. ' !

o Sec. 107(&) of VEA (20 u. s é. 2307(a ): 34 c F.R. 5400.164.
.4'3/ - /

" Sec.: 107(a), of vza (20 U.8.C. 2307(a)); 3l ¢.P. R, saoo 231.
See also comments,Jiz_!ca4_53872 (Oct. 3, 12;7)

. , ;
. . .
. \ .l . - ’
. ’, . . < )
. o \ 2 . ' N
. ’ L8 , ¢ . ] 4
. . . . R ’ N U f
v . : . . N . P
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‘ Specificaily,‘Séctioﬁ”107(a)(¥)°of.thé VEA pfoyides?‘l

{.J

Any égencyvor.council described above, whi&h is"

] dissatisfied with any final "decision of the
} state board may appeal the board's decision to ¢
' the Commissioner.: In such a“case, the” Commissioner
shall afford such agency or council and the state’
’ - bodrd reasonable notice and opportunity for a
g hearing and shdll determine.whether the state
board's decision is supported by substantial
evidende, as shown in the state plan, and will
best ‘carry ou% the purposes of the Act. .Any
- - agency or state board dissatisfied with a final
: . action of the Commissioner under this subsection -
may appeal to the United Statds Court of Appeals
for the circuit in which the state is located-in

R _actordance with the procedure specified in : .
({ section 434(d) (2) of the General Education J
' «  Provisions Act. . . B |

. < . 13 e «
The legislative history explains the intent of'theq}rovisiquZ

a hd } . .
requiring consultation with councils and agencies but does not

7 YN

expfessly explagn the'rationale for involving the Secretary. '
5 \ \ \ , . :
’ The réasons the Committee adopted/these . .o
) ; provisions requiring the /state board to .
actively involve these other &gencies and 7
N councils in writing the state plap have,"*) ~ TN
o . been alluded to earlier. The Committee: ' 2
beiieves that the needs of all people with-= N
in the states will be better served by’ this
¢ broad consultation in degiding how to spend "
federal funds and that the vocational educa- .
tion program will eventually emerge as a mucl g
a&ronger; more realistic program.44/ . vs) .
B The;ré%ulations iﬁpleméﬁtigg*Seétioﬂ 107 (=) (1) —*,gf
; —~—-generally repeat the prnvisionigfi?id?(‘a)gl) Howp}mr, rhp}:{if:“‘-
' o ’also‘sét out .a procedural framework within which, to bring the -
v aﬁ?@%i!f’fSﬁe of these procedural steps provided for a préheagiqg:f
1 . . . * . . ’ ‘ ‘ -, f,
. [ conference which could be: called at the optioh of the hearing k= |
B . _ . e . ‘ L 4
*‘:’ ' P . . . . , e .. ’ (¥ .
: Y H » . - -, . .
: ‘0' -~ ‘\J'“ "-'. X ’ ‘i . -‘ ‘ .‘ s
~ 44/ g R. Rep. No. 94-1085 at 36. I
"¢—5—__/See 34 C.F.R. § 400.281 tHkough § 400.%89. ' .-
I o R88 L .
L T v , e AW o \
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ofﬁiéer for the purpose of, among other things, simplifying.

the isipes priorlto a formal hearing. . N )
1In fiscal year 1978, two appeals were initiated:ég{' -

e

Both of these'appeals however, were settled at the prehearing .

stage without necess1tating a formal dec1s10n by the Commissiorer.

N
'i + Jater the same year, another appeal was initiated 41/

.. Beforesa prehearing conference could be convened, however,rthe

N

chief state officer notified the hearing officer assigned to

the case that the disputefwould be resolved within the state.

“

Thus, this appeal was also Withdrawn before the Commissioner

, i
+ g Wds compelled to reach a decision. No other appeals were

.. © initiated., . , . .
7 2. Analysis of th%*Legal Framework

e

~» . . In general thegﬁgrugture of the VEA authorizes

>

' the Secretary"of°EB*to,determine whether the-states are

comglyigg with mandates set out in _.the law. A statedret ins -
rgative

responsibility .and authority to choose, from among alte

.

authorized behaViors whiéh‘behaviors will best carry out the

®

%ﬁ ~T purposes of the Act, The provision which.permits the Secretary

3

v

‘,5‘ to overrule a dec1s10n by a state ‘board regarding how to best
4 - .
. ‘s carry out the purposes of the Act, is incons1stent w1th this
basic structure ‘of the Act. We recommend that tge phrase

‘ "will best carry out the purposes of the Act" be déleted or . -

- »

clarified. ' ' L, R
. - . . ? 3

'557Appeals were initiated in Louisiana and Oklahoma.
é1/'T1'_1e appeal was from West Virginia. . '

15,
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IV. ,Descrrptlon and Analys1s of the Sanctions Used by ED to
\/ Sedure Compliance

5
] — - 'Y —_—

A. 'Introductidn o _ . '

~

A

Under certain circumstances,states fail to meet;the :
-« * )

.minimum conditions necessary to qualify for. assistance or fail

’

to implement VEA programs in accordance with their commitements.
AT 4
In order to ensure ‘the integrity of the program, .the VEA

_includes sancfions which the Secretary must use to secure com-

» . ¢ .
pliance. . The sanctions set out in the YEA are supplemented by

i

sanctions set out 1n,GEPA(and EDGAR) The appllcable sanctions

set out in the VEA and GEPA (and EDGAR) ave: .r o
/

- ! 4 .

//// . (@ Withholding and'suspendinélpayments for e
o failure to properly use V funds; Lo .

(l) D1sapprov1ng state plans ird reports sub-
. mitted by states;

S h ]
(3) Reépaymens of funds baQEd on audit excep-
tlo,ns 5
A L :
(4) . Cease “arid des1st/ordersu and .

(5) Payback provgs1ons . 'aiﬂ \ ] ~

-

\ Set out below is a dqscrlptlon and analys1s of the

\sanctlons used by ED for securlng compllanée with the VEA

iy

B. Wrthholdlnngpproval of the State’Plan§ and Reports‘

T 1. Descriptzgn of the Legal Framenprh,,i | (

{ ,Before the Secretary can finall; disap#rove a fiveﬁyear
plan or ahnual plan and acpountahility report (or any modification

. thereof); he/she must ~first give thL_State Board reasonable

. notice/and opportunity. for a hearingﬁﬁfh state may seek'judfcial :

¥

. .o,
. ) « ~.
s .

. . . . ' . .’ . R N .\
i | - )
49/Sec 109 (b) (1)_ of the VEA <zo U.S.C. 2 09(b)(l)) See also
. 34~§%F R. §76.201-§76.202. , —

ERIC’ ~ ~

A
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Descrlptlon and Analys1s of the Sanctions Used by ED to
\fse\ure Compliance

& — —_— — e o b o

LY

A. Introductldn - ) < ’

A

Under certain grrcumstances,‘states fail to meeE;the '
-« * '

.minimum conditions necessary to qualify for assistance or fail

’

to implement VEA programs in accprdance with their commitememts.
. - . o\ . ! . 'l .
In order to ensure ‘the integrity of the program, .the VEA

_includes sanctions which the Secretary must use to secure com-

{
> . ¢ . ,
pliance. .The sanctions set out in the YEA are suleemented by

-

sanctions set out in, GEPA(and EDGAR) The appllcable sanctlons

1
I

L set out in the VEA and GEPA (and EDGAR) Are: ’ L

(l) Dlsapprov1ng state plans ird reports sub- /
. mitted by states;

- ' 4 ¢
.

(5) Payback provgs1ons o 'th \ ) t

Set out below is a dqscrlptlon and analys1s of the

~R

[~ \sanctlons used by ED for securlng compllanée with the VEA
'B. Wlthholdlnngpproval of the State Plads and Reports‘
T 1. Descrlpt;;n of the Legal Framewprk,,_u | '
a \’ o ,Before the Secretary can frnall; disap#rove a fiveﬁyear
| nlan o; ahnual plan and acpountahility report (or any modification
. thereof):‘he/she must +first give thL.State Board reasonable
notice/and opportunity. for a hearingﬁng state may seekljudfcial ’
- SR L . ’ c e / | © N
597 5ec. 109 (b) (1) of the VEA (20 U.S.C. 2. 09(b)(1)) See also
_ l \‘34 .C.F.R. §76. 201 §76.202. L

//// 7 (2) Withholding and'suspendinélpayments for e
- failure to properly use V funds; Y .
P A
(3) Repaymens of funds basEd on audit excep-
e thIlS N
4 .
i (4) .Cease and des1st/ordersu andl N

A
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review of a fipal ‘action by the Seoretary‘regarding he BAtate’
50/ - C el

-

~ B A

*ﬁﬂﬁﬁﬁ*ﬂﬂéwfeper%Sf’— - ; e *
2. Analys1s of the Legal Framework ‘

\

T The , authority to disapprove a state plan, thereby

prohibifing the state_ from obligating VEA funds, is an effective\

device for ensurlng that state~polbc1es are consistent with ‘the
VEA. Problems which have surfaced concerning the ause, of the
authority to disapprove state plans and reports relate to OVAE'Ss .

“ve

\'capac1ty and commitment to use the sanctlons Our findings in .

this regard are reported s __EEE One issue regarding the dis-
approval sanction concerns the relationship between this aurhnritv

» and the other sanctions. For example we recommend that the VEA %e
L} ) ¢

-~

. amended to clearly indicate that the Secretary may not approve

state plans until , the state has corrected all problems <

identified in monitoring and auditing reports. ; )

.

o

'¢° Withholding and Suspending Payments

1 ‘

1. Descriptio% of the Legal Framework . .

If the Secretary, after giving reasonable ‘notice and OppoXk-

i e ; .
tunity for a hearing to the State'Board, finds that:.. (1) the

state plan or program plan and report has been §o, changed that

-

it no longer complies &ith'the VEA; or’ (2) in the administration'

of the plan or program plan and report, there is a failure_to
§

comply substantially w1th any prov1s1ons .of tﬁé VEA “the- . .

/
Secretary must notify the State Board that:

. o - T 8 .
é—/Seetlon 109 (d) of/th\\VEA (20 U. S C. 2309(d)) L ,
] \ . v T,
i 4 . ‘ ~ .
- 2() ' 0 . )
Lt e N .3

¢ o

Y
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« o
)

no further payments Q{Il be madé’to the State '
under [the VEA] (or, —Ffurthex——— —
payments to the State under [the VEA] will be
- limited to prograns under or portions of . the
State plan or program plan .and report not )
affected by such fallure) until he is satisfied
*that there' will no 1onger be -any failure to.
‘comply 51/ .

GEPA and -EDGAR authorize the Secretary to’withhold

.

Lo, . \. .
payments in whole'or in part or .suspend payments pending,the_

. :
=resolutlon of a due process hearlng 52/

States may appeal
. ™~

flnal actions by the Secretaey Wlth respeot to the w1thhold1ng-

Ty

of VEA funds. 53/- ¢

-

-

-~

The Offlce of General Counsel has 1§sued a legal
\
'oplnlon Whlch des¢ribes OVAE's optlons for: enforc1ng the set-
547,
aside prov1s1ons of the VEA.” ~ One of the optlons available

to thé Secretary déscribed in the legal opinion is the authority
L P

to withhold or suspend payments. ~ . . -
/\ ’ :."‘ . *
"'With respect to the amount of funds subject jto
‘ z;s%gns1on or ;termination under Section 434 c) .
y EPA, Section 109(c) of the VEA permit¢ the
Commissioner, in his .discretioms, to continue
payments to the programs under the State plan not
affected by the finding of noncompliance. This °
provision may be construed to allow the Commissioner
to penalize any of those .funds impacted by the
/" « specific set-aside requirement (e.g., $50,000 for
¢ full time personnel). Alternatively, the Commis-

C sioner could ‘subject all VEA funds to termination
<;% or suspens10n : o . ‘

1
1/Section 109(c)*f the VEA (20 U.S. C. 2309(c)). The MERC/Q
= as well as the MERC- is used to determing whether w1thholding
is appropriaﬁe OVAE has explained that "remedial actipns
are always required when *noncompllance is, féund with any
of thé statute's provisions. However, only when substantial - .
noncompliance is discovered is the Department empowered to
consider ,using the process of legally. notifying the state' that
funds -were being Withhegg " (Correspondence from Daniel B, Taylor‘
+to Ms. Ginny Looney,.September 4; 1980).

. 32/see Section 453.0f GEPA and’34 C.F.R. §78.21-§78. 28.
° 83section 109(d) GF the VEA (20 U.5.C. 2309(d)).
J;BJK; E%LDVAEsLegal Oplnions Handbook at 150-153,. 209

IToxt Provided by ERI

7
4
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s " , . ! LS

. ‘D§K>%ornelson, Directop of the' Division of State Vo- ' -

-~

s

r

4

cational Programs in OVAE, has issued ‘a dif?erent inter-

prgtation. -Dr.kCornelson has explained that theﬂfailure to 7 .

PUSTA

Apend the minimum amount specifidd in'a set-aside,constitutes

a statutory Violation 3/ S, ’R\&; _
VA " As tne Secretar h&s po waiver'a"thority in the "

7 ¢ VEA to excuse a State from its statutory mandate .
’ of complying with minimam percentage require-
¢ ments (Section 100b.900 of the Education Division
General Administrative Regulations (EDGAR)), we do .
not,eharacterize the 7lapsing of Federal funds as \
‘one &f the options available to enforce the . -
minimum peroentage requirements. In addition, d
a failure to spend the minimuyn percentage of
funds as required would risk. denying this ‘speci-
fied group qf- persons an -equal-educational .
.3 gpportunity. » ‘ T
.+ If the.funds set aside for LESA students are. _ - '
.. ' not spent and are allowed" to lapse, the State has o
+ —violateqd thg Act by not spending funds for, a : 7.
. required na: iona1 priority .purpose’/ Returning
. . suech funds to'the U.S. Treasury.does not -apsolve-
the Jtate. of its obligatiton or obviate-its vio- [ =~
lation.ofr the \law. ThewSecretary will apply v
T appropriate sanctions'as necéssary on an indivi- '
L. dual basis : . .
. 5

- ' - .

2. Analy51s of the Legal Framework T .. e

The actual wiéhholding or s&sgensron of .Federal funds
2 \ .*
is often thought of as- a draconian strategy which ends up hurting

*the benef1c1ar1es of the program Although thlS may-be true in

-

- 4

'theory‘ there are several reasons for retaining the provrslon

Ffrst*,z%e provrsion still serves as a v1able deterrent L

> -

espec1ally in light of the prov151ons which permit w1thhold1ng

- N .

LN fe $ ) ‘/ ' “ - ) - . . j A :‘\“
. : . ’ ! " - ’, v ‘\ o ’ ‘:‘} '> \ . ) o. |
SS/Staff Bulletin OVAE/DSVPO SB- 80 6 (ngust 5, 1980) at .
"3 and 4. o . ' .. ’ ,
. ’ ) R o ;- . . )
* . .:\ ' A ] v | N
-r
.. ~ - 39.'«?‘.': Ll ~ [
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. i§$$351q or in oart., This authority to withhold”"in whore

~ — ’,‘K*F"_ o R ° ) .,
" or_in part" means that the Féderal government c;h make : ‘ﬁ’ "\
\, certain that the "punishment fits the crime." Second if a o

\
f?ﬁ%»ségte or school district hires staff with VEA funds and the

Federal government wjthholds furids there is ‘a reasonable like=

4

linood tnat p0litical pressures will be brought to bear on

the regipient to .retain the-individuals rather than laying ~ - ~ -

~

" them ofY. buring the w1thholding period, salaries normally‘

’ ’ o N .
 Patd for cut of VEA are paid out of state.or local funds.

. The major'is“suesconce.rninCr the withholding and suspen-

sion of VEA funds are. whether tbe opinion enunclated by the, =

[

r
Office of General Counsel or the Director of the Divisionr of
..t State Vocational Programs in OVAE regarding thesapplicability

of withholding to violations of the set-aside prov1s1ons is.
a
s
consistent with the law and whether there gre sanctions which 7

v_béjﬁsed in conjunction w1th or.in lieu of withholding
[}

y Nith respect to the use: .of withholding for violations of

- the set—asid@s, the 0GC opinion states that 1f a state failed

to spend $50 000 for a fullwtime sex equity coordinator, OVAP
& L]

could w1thhold $50 000 or subJect VEA funds to termination.
Dr. Cornelscn's interpretation is that returning set—aside
" funds to ‘the U.S. Treasury does not absolve the state of its »
obligation pr obv1ate its violation of the law. Appropriate

sanctionsfﬂust be applied on an individual basis. d

N - ¥ L] e 7’

- Given the importance°Congress placed on sex equity .(and
“tHe:other sétiasides), it would appear that the withholding of

[ ’ vl

- >




+- $50,000 set asides fOr the sex equity coordination would net

.-

o

/ punishment'which‘would "

. 11 36

Py

serve -as.an effective sanction if the state could continue

to reteive VEA assistance and no longer have to worry about
‘ / -
this set-aside. A‘more lzpropriate sanction, i.e., a

t the crime" might be to .withhold

the funds for, state administration. We necommend that

" Congress clarify the applicability ox %pe withholding e

provisions to the set-asides. oA 3

€ . M . N .
N y

The -second issue conoerns the use of alternatives to

withholding. -Wheh Congress reauthorlzed 'Title I of ESEA in

1978, 1t was faced Wlth the 1ssue of éhether to modigy the.
.

w1thhold1ng prov1s1on Congress decided to permit withholding
-~ N .

’

. 1in whole or in part and also added two new provisions. First,
U

Congress required that the Secretary issue & public notice of

‘the pending Withholding acf{on 26/ Second Congress. authorlzed

" the Secretary to enter into a- compllance agreement w1th a state

in 11eu of w1thholding 57/ Under a compllance agreement, a ,

s§ate would admit that it was“ln noncompllance and agree to’

. 6,
-~

take specific steps to come into full compliance w1thin a

prescribed period. During the periog in which the agree~.7

nent is in effect, thé state would not be subJect to an

~ !

audit

3 We recommend that Congress .consider adding these '
.’

proviéions to the.VEA or.GEPA. ' Lo .

2675ection iss(b) of Title I (20 u.s.C. 2836(b))

il/Sectlon 186 (<) of Title 1-(20 U3S.C. 2836(c))-

* ' e

. o ‘2( o ' -{/,
~ l . - . ! ? 3 & L. . . ."
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D. Recoupment of Misspent Funds

1.  Description of the Legal framework

Vo~

The.VEA requires that'the Inspector General of ED
conduct audits, but does not clarify the‘proceduag for securing i .

‘repayment of misspent funds. Section 456 of GEPA and,tHe k
- 58/ - : ' . "
_implementing regulations, % desqgibe the review proce€dures ’

.ava@labIe to feqiplents. The regulations do pot however .

b & . . . ’ , ’

¢learly indicate which funds may be used to repay ED.
L. [N - ‘ : ‘

[ . -~

e Y . . :
The same ‘issue faced Congress 1in 19%8 when it ‘reautho- .

{ £

rized Title I of ESEA. Cbngress clearly indicated in the 1978

~ ¢
Amendments the answer to this question. Section 185 (b) of

Title I provides ‘that:
Where, under such procedures, the audit resolution
process requires the repayment of Federal funds
which were misspent or misapplied, the Commissioner
thall require the repayment “of the amount of funds .
ander this title which have been finally determined ° .
th¥ough_the audit resoludtion’ process to have been :
) ‘misspent or misapplied. Such repayment may be made
. from funds derived from non-Federal souyrces or from
Federal funds no accountability for which is r

_required ‘to the\Federal Government. Such repayments
<. '  may be made in éither a single payment or if ‘install-
ment “payments over a period ot to exceed three years.

- . .- ’ N ) . . . *
. This provision ensures ‘that the beneficiaries of the
. ~

C % . e
prog:i9 do not suffer a-double penalization -- once because the

stat “failed?to use the moﬁey propefly in the first place and

. . . . . , R /\ . , PR SR 2Lk ¢ 1«(»4«(1(«4«»(,&'«,‘« € LA
a secopgﬁﬂium if- the agency coudld simply accept a smaller s

1Y

a«

58/34 C.F.R. §78.11-§78.16." ="
. = -,/ )
7 .
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- . '

.o ) £ ,
T .appéopriation in a supsequent year. We recommend  that Congress

. . - /
" adopt a similar orovision in the VEA ‘or GEPA.

‘ > -

3

+ E. Cease and Desi’st Orders

PEEEY

The Education Amendments of 1978 amend GEPA |, to

'Y -

authorize the Secretary to secure “a ceaSe and desist order from
) ’ .

the Education Appeals Board in order to prevent a recipient
L,
from continuing to engage in 111ega1 practices. 59/ A cease and
| désist order, which 1ssues from an agency with overs1ght authority

. can operate in two ways: . (1) to order that an action or

> practice be stopped 3dnd/or’ (2) to order that a particular

action or practice bencommenced. We recommend that this prov1- ¢
' sion be retained . N
. N
F. Payback Provision : ) '

bne of the major improvements to the enforcement
/

scheme applicable to a11 Federal programs, including the 'VEA;

5 «60 /
was the addition of the payback prov1s10n Under the pay-‘

_ back prov1s10n the Secretary, after receiViEg a check from ,the

X state for the full amount of ghe misspent finds, may return 75

- » -~ )
percent of those funds to the state as an addition to its

current entitlement, if i%\agrees to use the money 1ega11y

A

this time around. This provision ensures that the intended ®
L2 - N \
bt 2t LA L LALLM LA T CT €& ’

beneficiaries receive theﬁprograms‘they initially shHould have

received. ' ! - ) ' “

* v .- - . — ' i
- o of e
1
. ’ 3

’

59/ Section U454 of GEPA (20 U S.C. 1234c).*The, Education
- Appeals Board has used this -authority to direct a school
’ district to repeal policies concerning parent involvement .
which contravened policies in Title I of ESEA. It has not
been used for VEA-specific practices tep date. :
60/ Section 456 of GEPA (20 U.S.C. 1234e). To date, the
o ) Secretary has not taken,advantage of thiS'authority

. - Y8




-

. . ‘*
. 11-39 4
]
V.  Description and Analysis of Oversight Mechanisms in VEA
and GEPA Used to Ensure Compliance by LEAs and Other .8
Eligible-Recipients . ., 8 . '

A. Introductfon
. 7

. .
- R s
A

. - ’ ‘
Once fhe state secures approval of dts state plans,
/
it distributes VEA funds to uEAS and other eligi ble recipients

LEAs and qther eligible recipients are generally resporsible for

delivering vocational education services to students In order

J"e.

to ensure that the VEA fundsﬁare'used‘in accordance wlth the VEA,

the implementing regulations, and state guidelines, the VEA

L3 ¥ [ . [ ' i ° [
includes‘certain overs1ght mechanisms, The mechanisms included.

in the VEA are supplemented by provis1ons in GEPA and EDGAR. The »
major, provisions include: él/ A ‘. ., = .

¢
v, . . . ’

Review of applicationss; ' e
i - . . .
4 ° :
Evaluations; *- . - .

Monitoring;

a : -
_Auditing; and . » ,

R Complaint resolution. - : ‘

In addition, the VEA establishes Local Advisory Councils to

-

: ' g"' » ) »
advise recipients with respect,to certain aspects of their

vocational education program. C

°

61/ Section U3H(a) of GEPA authorizes the Secretary to reduire
that a state submit .a plan for monitoring c¢gmpliance
with the VEA. The Secretary may require th plan £o .
provide: (1) for periddic on-~site visits) (2) perlodic
audits; and .(3). investigation of complaints. To date,
the Secretary has not exercised this authority with

respect to the VEA. o ~
i:\ . N A - /

4




' \\w/ylnformatlon submltted by ellglble rec1p1ents w1ll prov1dé a sub-
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B. Review of Applications ) o o

1. Description of the Legal Framework . t ‘ 5 ) '8

An\ellglblerrecipient desiring to recelve assistance uhder the .;
VEA must submit an anhu&l appllcatlon to the state.§2~/;VEA "
funds w11{ be distributed to eligible reC1p1ents "§% the bas1s” .ﬂ
of such appllcatlons.VGB/The leglslat;ve hlstory 1dent1f1es :F\

@

two major purp@ses of th1s requ;rement Flrst, the House

explalns "~ that the requlrement strengthens the ability of '
16cal agenc1es to focus their efforts, on the greatest needs. -
. R
The Senate'explalnsﬁsd/that the requirement prov1des state\ ’ )
boards w1th the necessary 1nformatlon to make hard che;ces .

v ambdn competlng appllcatl s for.scarce resources.' Further,
g >

3

[IISE————

h LY
‘ stantlal base for deciding whéther to continue to fund ex1st}ng
66/ - - . -,
programs -Or iundunew and- ;%novatlve programs.\ ) , 2
LY \ . ! ‘ . . 4

- . , “ 1;“

ho . .
3 N \

.
r ~
. ' ’-1 . L]

. : - \ A b N
- * N
i A -~ .
{

.

N— . ‘ B

2./
sec. 106(a) (4) of VEA (20 u. s. c 2306(a) (4)); ‘34 c. F R.

Suoo 141(f) . E . . N

. S ' .

(o)}
w
~.

!

|

H.R. Rep. No. 94-1085 at 34. BN

[e)
w
~

|

S. Rep. No. 94-882 at 70. . L '

\
()Y
O
~
<)
)
N
—~
L)
.

1d,
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The statute identifies six criteria which an annual

'app;ication prepared by an eligible recipient must satisfy.g-/

. These criteria are described below. /
. . . . ce
First,s.all applications must have been developed in consul-

wr *

tation with representatives of the educational and training

resources .(including prime sponsors) available in the area to

, be sérved by the applicant. . ) T

Sécond} the application must describe the vocational

‘ N _
+education needs of potential students in ‘the area or commgslty
served by the applicant.

Third; the application must indicate how and to what extent

the program proposed in the application will meet the needs of

- the potential Students. . -

Fourth, the applicatiion must describe how the findings of

any .evaluations of programs operated by the applicant have

Been used ‘to develop the program proposed in the apblication.
* - Fifth, the applicatidé_mugtfaescribe how the proposed

activities relate: to maﬁﬁbwer programs conducted by primef

i

. ¥
sponsors under CETA. c -
. " & |
Sixth, the application must describe the relationship-

4

between vocational educatibn programs proposed to be conducted

. -
LI
- ~ &

. _6_7__/ .- : . , , -

I Sec. 106(a) (4) (A)=(D) of VEA (20 U.S.C. 2306 (a) (4) (A)=(D));
34 C.F.R. §400.141(£) (4) (A)-(D). Eligible LEAs must submit
general assurances set out in section 436(a) and (b) of GEPA,
as amended in 1978. This new pfovision in' GEPA does 10t

'relieve the' state from collecting or the LEA of supplying
) additional or mére specific information or assurances re-
' quired under VEA. Further, the requirements of\%gg;igh
436 (a) and (b) of GEPA do not extend to other e igible
recipients under VEA. See Policy Memorandum BOAE/DSVPO
.7 FY79-15 at 3. ’ .

ERIC 307
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with VEA funds and other progratéﬁin the area which are supported

only by state and local funds. A\

bThe- State Board in its éive-year state plan, must describe
the 1nformat10n which it will require in the local applications
in order to satisfy the six criteria. 68/In addition to the six
criteria described above, the. VEA exp;;§sly requires that efigibl

-

N

recipients operating certain types of programs (e.g., provision
. e ,

of stipends (§104.573) and placement services (§104.583)) include

v

specified information in their applications. In addition, the

state board may require additional information it deems
- & '

69/ .
necessary. T, ' ,
/

" EDGAR lists a number of additional conditions'ggieh an
. ® ’
LEA or other eligible recipient must satisfy includ}ng, among

other tﬁings, an agreement to keep rétords to show compliance

with progpam requirements.ﬂl/

2. Analysis of the Legal Framework

The applications developed by the states generally required.’
®
the information necessary to meet the standards set out in the

VEA"lHowever the nature and extent of 1nformat10n requested

and the informatxon nequired to be kept on file varied

|
|
- . |
|
|

- @

extensively from state to state. In several of the states in-

cluded in our préJect, the applications contained virtually no

information that would enable the state to ascertain the quality

of the loral.project. . _ i
: One of the most striking aspects of the VEA is the ) ‘

dearth of rquirements applicable at the local level -- the
%

68/5ec. 106(a) (4) of VEA (20 U.S.C. 2306(a) (4)); 34 C.F.R..§400.
182(a); and 34 C.F.R. §76.400-§76.401.

—/'See letter from Buzzell to Mr. Raymond Parrott (Jan. 1, 1978).

0 /See generally Subpart F of EDGAR and 34 C.F.R. §76.731
(recordkeeping) .

71 /As explained supra,. we conclude that the requirements in
"~ the VEA applicable to local recipients are inadequate. s




:-

reasqQnable promise of success.
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level at upich programs are actually designed and Implemented.
Thus, it 1is not always possible for a state to determine how a !

local recipient actually plans on using the VEA funds, e.g s

how it distributes\eunds among schools, targets funds on specific .

children, and implements speCific programs. The VEA does not
require that all states devise a system under which an 1n1t1a1

accountability system is established Congress should reassess the

.yiability of the present structure which has extensive and, in

N

. L, ©oA
some respects, excessive requirements at the state level and a

dearth of requirements applicable at the local level. Local level

,reouirements are often necessary to increase the likelihood that

LY .

proggyams will be of sufficient size, scope, and quality to give

C: State Evaluations

.° &

1. General Evaluations by the State Board

. . . B
The VEA requires the states, during the five-year period
of the state pian, t£°evaluate the effectiveness of programs

within’ the state receiving a551stance under the VEA ‘in order to

e

3551st local educational agencies and other eligible recipients
- B 72/
%o ogerate the best possible vocational education programs.

The nesults of the evaluations must be used to rev1se the state's

l;‘.*? 73/.°
programs._ The/completed evaluations must be made readily ﬂ‘
£* 74/

ava;&able to the state advisory councils.

The regulatory prOVlSlOnS concerning the general evaluation

15/ ‘
are more. detailed than the provisions in the Act. Section

1400.402 of the regulations requires the State Board, during the,.

[ -

72/ Sec., ll2(b)(l)(A) of VEA (20 U.S.C. 2312 (b)(1) (A)) .

73/ I_d__ » - - - © v
‘ \‘l —Z/ Id ) . . K ‘ . L. \
MEKC 75/ 'ECFTR § 400.402. . . S .

303 -
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v
4 . .

five~year period of the state plan, to evaluate in "quantitative

terms"” the effectitveness of each "formally organized program.or

project" supported by "Federal, state and local funds." These

evaiﬁations must be in terms of the program's planoing and oper-

1

ational process, results of student achievement, result¢s of

student employment and results of services to special poppla—

tions.

~ . A4
v

R .
2. Special Data for Completers and Leavers’
” Lg order to assist eligible recipients in operating the

~

-

best possible programs, the VEA also requires the states to con-
. . ¥ . . ]
. duct special evaluations for programs "which purport to impatrt

-

: : . w26/ . ‘
“entryilevel job skills."™ fThHese program evaluations must. employ,
‘' & ¢ » - : *
. wherever possible,statisticdlly valid sampling techniques to
determfne the extept to which program completers and leaver;:(r)
ﬂgflnd employment in occupatlons related to -their tralnlng and (°
are considered to bevwell—tralned and prepared for egployment by

their employers. However, the fact that a program lea er or com-

pleter chooses to pursue additional educatlon or training Aay .- ‘

17/
not be con51dered negatlvelx in these evaluatldos.

. . . N ¢
! : . L S

76/ Sseg, 112(b) (1) (B) of VEA (20 U.S.C. 23I2(b) (1) (B)). The
House Report explains that the phrase "programs —f which
purport to 1mpart entry-level job skills" includes '"any )
program which is preparﬁng persons for immediate employment
or which is providing &dvanced training which includes the
teaching of skills whiech would emake a person immediately..
employéble. We do not mean to include programs which are-
purely introductery or preparatory to actual job training,"
H.R. Rep. No. 94-1085 at 39.

- ZZ( 1d. . é “L\\ékﬁq 3. ‘ S




The regulations alsd~provide that the"state must réport

] «

separately on program completers and leavers in accordance with

. 1nstructlons and standards prov1ded by the Natlonal Center for .
. 5

Educational Statistics as followsr -

A o e ——"\‘
(1) Those who seture employment in the ogccu- ‘
<« 'pation for which they were trained or in °
- occupations related to their” vocational
training, including the militaryL”

(2) Those in pAragraph (1) abové considered
by their employers to be well tralned .
and prepared for employment; ' -

. (3) Those who are enrolled for addjtional edu- -
) ; cation_ and tralnlng, and
. 8/ )
. . (4) Those in none of the above categories.

LAY

Section 161 of the VEA requires the Secretary and, the Ad- ) )

A -

/ministratd; of the National Center for. Education Statistics,

(NCESB) to°develop a natiénal Vocational Education Data Reﬁorting
- and Acéounting SYs{gn (VEDS). To ensure that the evaluation data - ° 4

regarding program completers and ledvers is compatible between

- .

the states and to ensure' that this data canéﬁéméggregated and re-
: p .

N

- . potted for all»states, each state is required £0'utilize in its
LAY
. data collection and reportlng the information elements and uni- :
b ~

form definltlons developed fo:.‘ the national vocatlonal education

:. data reporting and accountingasystemaﬁi/ .

_F/ 34 C.F.R. §400.404(d). » S S ’
9/ 34 C.F.R. ?400.405. '
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_ “3r  OVAE Policy AT : -
} .t o . . .
. . On April 24, 1979, OVAE issued a policy mémorandum which
. C .sets out its definition of "program" in the context of 'section
. . \ ‘ : ’- [N .l N
112 and addresses the subjects of sampling, the five-year evalua~-
N - 30/ ‘
tion cycle, and the aggregation of results.
‘ » ‘Program -- . / ‘
.- > (a) -Program . L~
- "program" (or project) can be either an “f%ztructional pro-

- gram" or, a-"legislative program." An instructional program is a

planned sequence“of'coursee(,ségzgges, or activities designed to
. 81/
, meet a particular occupational objective. A legislative pur-

-~ H

pose pregram is a course, service, or method of instruction which
- — hd ¢ ¢ N

. has been established by the state. in rééponse'%o legislative pri-
‘ * ES . M o v 3
' orities;Qhowever, it is not necessary. for a legislative purpose

program to be primarily concerned with prov1d1ng vocational
. \ 82/
) A skills. Instructlonal and leglsletryp purpose programs should

be negorted by 'six-diéit'codes “whenever possible. The legis-‘

°

latiwve purpose programs whlch cannot be reported by 51x—dlg1t

A ~ 83/¢
. che should be reported by@legislatlve purpose. -

>
‘:) : !;“'#{'JV \. ’ i '\ : . t

N ’

80/ BOAE Pollcy Memorandum, BOAE DSVPO - FY/79 -2 at 1.

- ~

” - ,-81/ Id #' : \
A 82/ . .
N . R R , ¢
g3/ 1d. R
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(b) Sampling -- = ». BN
The VEA requires each state to "evaluate the effectiveness

. 4/ *
of each program within the state" supported by VFA funds.”  1In
certain éircumstances, however, OVAE will not require the states

- 85/
to evaluate programs in,all LEAs or OERs. Instead, it will

‘ ' s
accept the evaluation of a representative Sampling of programs

in satisfaction of the states' responsibilities under section

86/ , .
112 (b) (1) (A} of VEA.” = The following excerpt som a OVAE policy

A memorandum presents an example of circumstances that would justi-
x : .

fy the use of sampling:
For example, each of the six-digit code N
instructional programs must be evaluat-

’ 1]
\\ ed within the period covered in the ap-
O proved Five-Year Plan. But, if a state

is operating 100 auto mechanlc\ogograms '
h L

-

¢ . .. (a si#-digit tode) throughout t state,
> it may design a representatlve sample
YO . of such programs in cooperatlng LEAs/

OERs which would génerate teliable and "
valid statistics fox all 100 aute * . -
mechanics programs. In the case of legls- ! /

lat’'ive purpose programs, if the §€ate is .
operating a ldrge number of displaced .
honemaker programs, it similarly could ) R
N design a representativé sample.that would o -
- geneérate reliable, and valid statistics -~ .
ol — for all displaced homemaker programs - ©,
! without evalfating all such programs. '
When the total unlverse(N) in a given

.
2
. ) v . '
\ 7
° - ~
~ . - ) . Y
- L] .

d o ! . o » - (L ]

7 .

84/ sec., 112(b)(1)(A) of VEA (20 U. s.C. 2312) ) o .
. N .
§§/ ‘OVAE Policy Memorandum, OVAE DSVPO - FY/79—2 at 2. . CoLe

86/ . 14. - . o
== / ‘ - . *\\ .

.
e
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-program or state is too small for re11$&

ble sampling, each individual program

, . should be evaluated. 87/ ' o

3 : ' t v—

¢ "‘_ » 3 B . < ’ B . R

. v . .
-, . OVAE cautions the states, however; that such sampling does-not

supersede the VEA'S sampling rehuirements nor the requirements (
t ' ' ‘ v
¢ regarding the collectlon of data on program completers and’

-leavers for each program that purports to 1mpart entry level job
. .

¢ SklllS under section 161(a) (1) of the VEA and section 400 . 404
R s 88/ ‘
of the regulation. ’ -
(¢) Five-Year Evaluation Cyele ~- . ' .
¢ . .
’ S Ce . o

The VEA requires the evaluation of each VEA funded program *
s . P 7 <

within the Jgtate "during the five-year perLod of the state

D, 83/
plam." .- OVAE hasg encouraged the states to develop a cyclical

pattern of evaluation that will fac111tate the evaluatlon of . A

"an approprlate proportion"~of instructional and leglsiatlve pur-

» .pose programs each year.go/ OVAE also informed the states that '
11tz;s not necessatry to war; untll a program has been completed ‘o
before conductlng an evaluatlon, and evaluatlon of programs more »

' - ¢ . : 91/ "
ol i';‘ frequently than once every five yedrs is permissible.. )
A e T e
- ) - . . v rd
g.“ ) N LN L ° . <
4’}' » \ .
" -§—7£ -:-[—q’ - 3 . ‘ L . v
- R &3 . '
88/ sec. 112(b) (1) (A) of VEA*(20 U.S.C. 2312). - e
. 89 OVAE Policy Memorandum,  OVAE DSVPO  F¥/79-2 at 2.
W 1. Loy
i ._9_—]/ E. . . \~. ' -
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(a) Aggregate.of‘Evaluation Results —- .-

_ The data t llected by the states pursuant to sections
hog h02(a) and: 38) .of the regulations will not be aggre—.
.gated by ED . OVAE explains that such an aggregation would

,.be dn expensive and time consuming process'requiring 0

"national standardization  of evaluation methodologies,

' ‘ L ow
instruménts, -and procedures used- by the states'"92/
N D. l!ponitoring o - , . - .

1. Déscription.of the Legal-%ramework- ‘ .
‘The VEA does not'exglicitly require'that~states monitor
LEAs and other ellglble recipients for compliance with the VEA
However GEPA and EDGAR ‘provide that the state must’ develop aﬁd
., use procedures td monltor eachoprOJect.Q—J .
2. Analysis of the'legal frame;ork g yooa
Several of the statesghe visited had not developed a
—systematic procegure for monitoring programs for compliance
with he VEA In other words, the states had not developed -
.poli ies regarding (l} the purpose and scope of. monitoring;
(2)‘frequency of visits, (3) procedures for issuing monitor%ng
reports,’ §§ ﬁﬁgpedures for responding to reportsj and (5)

/

shouldgconsider clarifying the nature of the state s,monﬁtoring
»
. respon;ibilities under’the VEA to require the development of

procedures for following up on recommendations. Congress

>
procedures which address the five areas described abqve

-
.

15
—_—

92} Policy Memorandum-BOAE DSVPQFY79-2 KKpril 23, 1979)..-

9%/ Section 43u(a)(1) of GEPA (20 ¢.s.C. 1232c(a)(l));
C.F. R. §76.772. ’ . L

-

309




E. Auditing

. Descrlptlon of+the Legal Framewerk | ~

-

The VEA is sllent w1th respect to the respons1b111ty_

« ] -

\,
of the state(to audlt 1ocal programs to ‘ensure that VEA funds

~
have been used 1n compliance w1th the VEA Sectlon 434(a)(2)‘

>
of GEPA provides that the-Secretarybmay require that states

proVLde for perlodlc audlts of VEA funds : Although EDGAR does.

%,

- not exp11c1t1y malté the audltlng requlrement mandatory on

states with respect do VEA funds, it does, requlre that the

e ¢ o .
state must S
. . . l & ‘_\_ ﬂfsu.

develop procedures 1ssue rules,’ox\take ‘what -
ever action may be necessary to properly
administer each program and-té avoid fglegal
imprydent, wasteful, or extravagent USe‘of
funds by..:.the subgraﬁtee 94/ i .

Y 5
S
o

Ana1y31s

. ' . »
- .
+ . * \

The states included in our surveg were generally unaware

’

of this pfov1slon .Audits, to the extent,perfgrmed were conducted
by CPAs ‘Hired by the recipient and were simply part of an;é?

¢ b
overall fiscal audit of all funds. -~ , - -

F.. Complaint Regolution, -

Descrlptlon,of the Legal Framework o

5 ¢ . ‘\

The VEA is s1lent with respect to the establi\hment of a

written procedure,for resclv1ng complaints. However, EDGAR pro-

t e

%/34 C.F.R. §76. 772<az<4)\ See alsd. OMB Circular AS102,
Attacnment P. 7? ' T
4

. ~

4
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.

provides that the.stite must develop written complaint resolu-

5/ . N

' ~ 9
tion*'procedures.—" . . .

X 2. Analysis of tHe Legal Framework ’ . ' .
) * .The states we visited were gerferally unaware of “this

A
[

requirement.

<

: +

95734 C.F.R. §76.780-.783. See also Section 434(a)(3) of GEPA.
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VI. Sanctions Which States May Use to .Secire Compliartce ~

A. Introductlon _ T,
t )J N .

T : Thgiflnal section of this chapter describes and

) * L]

analyzes the sanctions Wthh states may use against LEAs and

other ellgihle reclplents to secure compllance with the
4
pfov1s10ns of the VEA. Speclflcally, this sectlon dlS usses'

s
the dzsapproval of appllcatlons and the suspension and

£

withholding of funds.

K o )
B. Description of Sanctions : -

.\N 'ﬁme VEA enunciates one sdhction which a state may ush

against a noncompliant LEA or other eligible recipient; namely. ¢

the d1sapprova1 1n whole or in part of an application. . -
Any eligible rec1p1ent dlssatlsfled with ‘final action
fby a state concernlng the appllcat}on must be g}ven reasonable -

notice and opportunity for a heaang 96/ The procedures for,

~ 3 \ = ¢
providing such a hearlng must be set out in th/ five-year state
plan.glé— . ‘ . !

-

 In addition, GEPA and Part 74 regulatlons authorize

.

States:tosuspend payments and wrthhold funds for failure of .

" an LEA or other eligible recipient .to substantlally/eomply with

VEA requirements. lSpe ifically,'a'ﬁtate may withhold payments,

-in whole or in part, if the state finds,.after reasonahle rmotice //

——a™ r . i -
9-6-:'/Sec 106(a)(4)~w£®MEA (20 1. S C. 2306(a)(4)), Sec. 434(b) (1) B
of GEPA; 34 C.F.R §%400. l&l(f)(&) 34 C.F.R. 76.400-.401.
Eligible recipients dissatisfied with the state board's
determination may seek judicial review. -

2 gection 106(a)(4) of VEA (20 U.5.C. 2306(a)(4)); 34 C.F.R.
§400.182(b)"" 0

»

T e o \A_‘__A__‘__‘___—.__._______.__.____m‘f________a__
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C

iend opportunity‘for a hearing before an impartial hearing ' '

. officer, that,the local agency has. failed to comply with any
<~ . . - N . &
a .- v / .
'of the VEA requirements.gi‘ The state may suspend payments, in

' whole or;}n part;/under theé program if the state has reason to
believe that a local agercy has failéd substantially to comply
with the VEA requirements, except tMat (1) the state may not Q
suspend'payments unt11 15 days after the state provxdee the local
agency an opportunlty to show cause why such action should not be
_taken;and (2) no suspension may continue in effeCt longér than
60 days unle'ss the:state\provides notice’ for a.Withhoidrng‘

9/ . e

.9
hearlng.—j i . oL - |
C. Analysis of Sanctions Y

The system of sanctlons avallable to states under the.

" VEA and GEPA is lnadequate States are reldctant to withhold

—
or suspend VEA funding becagse of the disruptive effect on local
- % L3

' programs. The use of a state compllance agreement {comparable
, ) <

- to the prgb}SLOn in Tltle I, as amended in 1973Km<)in Lleu of
w1thhold1ng, is not awailable under VEA .or GEPA. We recommend
that the Tltle I compllance agreement be made appllcable to the

VEA, either. through an amendment to VEA or GEPA

Fnrthermore, neither the-VEA nor GEPA (or EDGAR) prescribe
“he\procedures whlch Sstates mMust use to Secure repayment of mis-

sent funds in accordance with a state audlt We recommend that

2 procedures set out in Titlg be adopteleI/

Sec. 434(b)(3) of GEPA (20 U.S.C. 1232¢(b)(3)).

4 ee 434(b) (2) ofé%EPA (20 U.S.C. 1232c¢c(b)(2)); See alsc 34
F.R. §74.116 which incorporates by reference .the authority
suspend and terminate grants (§74.114 and §74 115) /

1\69(c) of Tlltli I (20 U.s.cC. 2816(c))313
J 170 of Title I (zo U.s.c. 2817\ )

»




