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PART I

C INTRODUCTION .

I. . Background

- Congress has provided Federal financial assistance to

states for vocational education programs for more than a half
P o .

' N
- a century.l/The early legislation provided grants to the states

for specific occupational categories,

2/,

with limited ‘appropriations

for support services.——

o

The congressional approach to vocational education,legislka-
tion sighificiantly changed with the passage of the Vocational

Education Act of 1962 (VEA).—= 3/ Subsequent amendments (P.L.

>

90-576) ~authorized néncategorlcal grants that increased state’

flexibility in the the development of programs, provided for the __ -

e e e e | i e ~

special needs of handicapved and disadvantaged persons, and -

sought to foster coordination among the different agencies and

o

individuals involved in activities ,affecting vocational education.

-

In 1976, with the passageoof the Educatlon Amendments\of

o, —— T T

1ﬂl9¥67——£:€ongrgs=. uthorized and completely reV1sed the VEA. -
3 =
k The legislative H&storyvi/ indicates that the three major

. . s )

purposes of the 1976 amendments are ‘to: (1) simplify the

«..ut«ut‘&«(*c}. X RIS ORI N TR

ministration of‘tHE‘VEh‘WhiTé'athiev%ng‘greater“accountabilrtyv

o —

Vocational nchatlon Acb of 1963, 20 U.S.C. §2301
seu (1976) (hereinafter cited as Sec. 101-195 (20 U.S.
52301 - 2UE1).

Ccnr”e enacted the Smith Hughes Act of 1917 as an initizl
atienm to provide states with f£inancial assistance for
JOC&»iOﬂa1 education. P.L. No. 6L-B47. See also the
necrge-barden Act of 1946. P.L. No. 79- 586. ~

-

es.
C

\)
D

2 p.L. No. 88-210, 20 U.S.C. §1241 et. seg
Y ».1. Mo. 9u-182, 20 U.S.C. §2301 et. seq.
3/ H.R. Rep. No. 94-1085, 9uth Cong. 2d Sess. at 2. ‘

p——
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//(2) increase the level of funding, and (3} eliminate sex bias and -

\
sex Stereotyping in vocational education.

t In addition to amenﬁing the VEA; -the 1976 amendments charged
the National Institute of Education (NIE) with undertaking

"a thorough evaluation and study of vocational education prog -ams,

ES

incluéing such programs conducted b; the Stateks, and %ﬁéh
brograms conducted under the Vocational Education Act of 1963,
and other related programs conducted under the Comprehensive

Employment and Training Act of 1963, and by the State Post-

Secondaky Commissions. The Legislative mandate specifies

~ that thé NIE study is to include: .
“ H]

o a study of the distribucrion of vocational education
funds in t&®rms of services, occupations, target '’
populations, enrollments and educational and
governmental levels and what such distribution
should be in ordempto-meet the greatest human

..resource fieeds for the next 10 years;
A ’ '
o an examination of how to.achieve compliance with,
and enforcement of ; the provisions of applicable
laws of the United States;

3
? ’

o an-aralysis of the means .of assessing program
quality and effectiveness; and

: ’ ;0 a review and evaluation of programs funded  ~
S R AREECERS P ...under-the. "Consumer and Homemaking Education"
3 . 2
provisions of the law. 7/

LAY

In partial fulfillment of the congressional mandate

&
that NIE examine "'how to acH{E;; compliance with, and

. >

532(b) of the Education Amendments of 1976,




t * . .
enforcement of the provisions of applicable 1aw;\bf

. ool
the United States NIE hasicontracted with the Lega& Stan-

dards Project of the Lawyers Committee for Civil Rights Under

Law (contractor) and Long and Silverstein, P. C! (subcontractof)

- to analyze and make reéommendations for improving the tiscal;
"ll
equlty, 1ncent{ye and sanction prov151ons of the Federal voca-
tional educatlon 1ega1 framework and the applicable c1v11
. rights 1aws that 1mpact on vocational education.

The flStal provisions included 1in the study are: fundsc
distribution/applic;tion approval, matching, minimum per-
centage requ}féﬁents, supplement ,”not supplant, and maintenance

-

of effort. The "eguitv" piovisions include:. .sex equlity, set- »

asidés.gpr the disadvantaged and handicapped and subpért 4 o

(;pecial programs for the disadvantaged). The "incentives and
- N =)

sanctions" system include: application approval, monitoring,

--auditing, and: withholding. The "applicable'civil rights laws"

%nclude Tltle VI, Title IX, Section 504 and the OCQ Vocatlonal

4

Education Guidelines (OCR Guidelines). ‘

<

For purposes of this paper, th:.term "Federal vocational-

education legal framework' includes statutory provisions,

legislative history, legislative rules,and interpretative rules.
> §

The statutes referred to in the phper include the Vocational
. . Q Y .
Educatlon Act of’ 1963 as- amended (VEA),  the General Edu-

of
cation Provisions Act (GE%J)\ Ticle VI o- the §#vil ngnts

.

20 U.5.C. 52301 et.

5.L. lo. 9h-182, Title I1I, sec. 202(a), 90 Stat. 2174 et.
. seq ‘_
2 20,5.5.c. §1221 er. seq. . T

10 - ]

ses. The VEA of 1963 was amended in 187¢,




15/ See Standard 0il1 Co. v. Johnson, 316 U.S. 481, &8L (1eh2),

P g
] 10/. " . . » .
Act of 1964, Title IX of the Education Amendments of
11/ 1c/
1972 Section 504 of the Rehabllltatlon Act of 1973

and the Comprehens1ve Employment and Training Act of ' N
1973, as amended.== 13/ ) “
The 1egis1ative histéry referred to in this paper in-

cludes the' House Report accompanying.the 1976 Ameﬁdments

(H. R. Rep. NO. 94-10@55, the Senate- Report accompanying

the 1976 amendments (Sen. Rep. No. 94-882) and the Conference
Report (H. R. Conf. Rep. No 94-1701). &
"Legisfétive rules" are defined as rules issued by an

)
agency pursuant to statutory authority which implement the
1

statute. Legislative rules are contained im officially ///

promulgated regulationsswhich are briginallz\publlshed rB/
° v

the Tedeéral Register (FR) and subsequently codified in

tﬁ; Code of Féderal Regulations (C. F. R.). Regulatioﬁs

. - 13/ .

are considered to have the .“full‘forcs.and effect of law."
. R D
.\ ~ i 4
19/ bo y.5.C. §2000-D - 2000D-L
11// ~ ’ i
==’ 25 r.S.C. §1681, 1632. o o :
12/ 29 v.s.c. §79k.
7 /% ' ’

137 29 y.s.¢" $301.

{cnnauh Culp’ Davis, Administrative Law Text (3¢. Paul,
Minn. West Pub., 1Q72), D. 126 R

&

» T P *
- 1
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““interpretative rules" clarifying the VEA are generally

)
-
.

:\blé’ - _ orders or requirements of general applicability prescrited by

2

.
N

. . . I .
This means that a requirement issued as a regulation is as

legally binding as a Federal statute -- so long as it-is

consistent with the statute and is within the scope of the
L

agency's delegétéd power. ' ' -

The ﬁepartment 0of Education also, issues interpretgtive'
J L)
rules in implement%?g applicable Federal laws: An "inter-
2
pretative rule' is defined as a rule or statement issued by

an agency to advise the public of the agency's practical

=
[ Y
.

idtérpretation of the'sﬁétutgs and rules that it administers. .
’ . AY

issued by the Office of Vocational and Adult Education . ..
\(OVAQ) (formerly the ‘Bureau of Occupational and Adult Edd-

'cacioﬁ (BOAE)) and the Office of General Counsel (OGC).

These rulés are gene?ally cogta%ned in poligy memoranda which

are not pub%fshed in the Federal Register.l;/ Interpretative

rules clarifying Title Vr;:Title IX, and section 504 are

v v
)

15/ 4 . g
= Kenneth Culp Davis, Administrative Law Text (St. Paul, liin.: o ]
West Publishing Co., 1972), at'p. 126. 1t should be noted
that Section 431 of the GEPA, which sets cut the requiremencs
applicable to the issuance of regulations implementing,

among other things, education grant programs administered by
OE "does not-~distinguistr between-legislative.and. .interpretative «« 2«4
rules. Under Section 431, the term regulation is defined to -’
include "any rules, reghlations, guidelines, interpretations. ..

the Commissioner." This section of GEPA also provides that,
the- Commissioner, concurrent with the publication of a regu-
lation, in the Federal Register, must transmit to Congress;a
copy of the regulation, which will generally become effective., _
45 days after.transmission unless Congress finds the regu- |
lation to be incomsistent with the Act. ?

17/ \- ‘ ﬁ

~ The legal status of these interpretative rules is uncertain.

(footnote' continued on next page.) ’
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(footnote continued from previous pace) Faced with questions
concerriing the legality of published agency circulars and

. .. pronouncements containing mandatory language, the courts

Y . have generally concluded that the requirements are binding

. on state and local agencies with actual notice of them, in '
- keeplng with §552 (a) oﬁ*the Administrative Procedure Act
(5 U.5.C. §501 et. se See, e.q. ﬂRodrlguez v. Swank,

: 318 F. Supp. 289, 29 (N.D. I1l. 1570), aff'd 403 n.S. 901 ’
, (1970); Hike v. Carter, 448 F. 24 798, 805 03 (8th cir. 1971),
) Kessler v. F.C.C., 326F.2d 673, 689-90 (D C. Cir. 1963),5
Section 552 provides, in relevant part, \§:ceot to the

extent that a person has actual and timely notice.of the
terms thereof, a person may not in any manner be required
to resort to, or be adversely affected bv, a matter to, he
publlsued in the Federal Register and not so Dubllsked "

In two- Supreme Court cases invoiving DHEW, Whesler v.
Barrera, 417 U.S. 402 (1%74) ané King v. Smith, 392

i U.S. 309 (l968),‘the court has rzlied heavily on "re-
guirements" céntained in DHEW handbooks. In Wheeler, for. °
-examplie, the court authoritatively cited the handbook.
entitled Title I ESEA: Part1c1oat10n of Private Schoscl
Children (DHEW Publication Yo. (CE, 72-62, which quotes
or paraphrases Program Guide lo. 24~(cance1lud in 1972)
in & determination concerning “"cemparable sorvices" to
educaticnalily deprived children in private schnols.

Mcreover, Wpurts unwilling to accorua quidelines unpun-

lished in the Federal Register an equal status with

cffipdally prormulgated regulations, nonetheless might

find/them to be binding on SEAs and LEAs through the

practice and policy of judicial deference to agency T
aédministrative interpretations. Agency interpretations

and guidelines are of "controlling weight" so long as

they are consistent with the "language of both statute

ard regulations. See, e.g., Thorpe v. Housing .Authoritv —
of Durham, 393 U.S. 758 {1969); Bowles v. Seminole-Rock i
Co., 325 U,S. 410 (1945). -

With respect to those guidelines containing acceptaole
courses of conduct which will satisfy a leqgal requiremcnt,
these guidelines presumably have the,legal effect of _
protecting a recipient against audit exceptions if the -~
recomnended course of conduct is fcliowed. This .assumes
that the statements contained in t+he guldellnes are not
inconsistent with the statute or regulations. Courts
have explained that agency interpretations may be dis-
rzgarjvu, partlcularly where they are at variance with
+ its own regulations' clear language cr the clear language
of the statute. £ee,e.g., Frances v. Davidson, 340 T. y
. Sapw. 351, 365-06 ’D C., Md.), aff*fd., 409 UC.s. 904 \
(1572); Stork v. U.S., 278 F. Supp. 869, 871 (D.C. Cal. )
1967), aff'd. 430 F. 24 1104 (1967). ) .

. o . 13




issued by the Office for. Civil Rights (OCR) in the form of }

policy interpretations, guldelln--, procedural announcemenﬂs,
138/ ’
and decision announcements. These interpretative rules
‘ 19/
are from time to time publiished in the Federal Repister.

II. Purpose of this Paper

The purpose of this paper is four-fold. The first
purpose is to set out our major findings, conclusions and
recommendatiohs”regarding‘fhe ¢larity, consistency, com-
prehen51venees and restrlctlveness of the fiscal provisions _
in the Federal vocationa?! education legal framework .

The secqnd purpose of this paper is to set out our
findings, conclusions, and recommendations regarding the
intersection of the fiscal provisions cf the Federal voca-
tional education laws and regulations with relevant state

-

laws and regulations.

The third.purpoée of this paper is to set out our
findings, conclusions, ; and recommendatlons regardlng the
élarity; consistency, comprehen51veness, and restrictiveness
of the equity provisions of the.Federal vocational education
legal fgamework.

The fourth purpose is to analyze tHe Federal incentive

and sanction structure and offer recommendations for improv-

-

Fad ) .
7
See 43 FR 18630 (May 1, 1978).
15/ .
*#/ ee,e.g., The Vocational Education Guidelines, 44 FX 17162
et. seq. (March 21, 1979). "




ing the structure.
s T
For purposes of this paper, a requirement is considered
to be "unclear" ii the full range of acceptable and unac-
ceptable practices under the legal framework cannot be com-
prehended by thoughtful consideration of the language of the
provision and its context in the statute or regulations.

The term "inconsistent' means that one provision-prescribes

or proscribes a ‘ertain set of behaviors, whereas another

provision c6vgring éomﬁqrabiej 7behayiors prescribés or .
'prosc;ibés a &ifferent set of behaviors’ One‘reqp;rement
might be inconsistent with another requirement or a require-
ment might be inconsistent with a legislative objective.

For purposes of this paper, a provision is sufficiently

"comprehensive' if it includes all the conditions or criteria
necessary to insure that the policy imbedded in the provision
will be accomplished, if implemented as drafted. A require-

ment is considered '"overly restrictive" if, although consistent

-— - —— -----—-with the VEA statuteé and legislative histor&, it places

’ burdens on LEAs and other eligible recipients not necessary

-

-

to accomplish the stated policy.

0 N

.,IIL. Limitations of the Paper )

There are sevéral aspects of the Vocational Education

. Act that were not analyzed by the Legal Standards Project,
‘and therefore are not included in the paper. The scope

of our analysis is limited to fiscal, equity, and incentive

and sanction provisions of-«the VEA and civil rights statutes

Py e L]
i A i




I-9
and guidelines pertaining’to vocational education. All
other provisions in the VEA are beyond the scope of the study
and this paper.

With respect to the nature §f ouf analysis, it is
important to note that the study is only concerned with
Federal and state policies. Whether a particular policy
is diligently enforced in actﬁal practice is beyond the
scope of the project. In other words, the capacity and
commitment to implement policy is not the focus of the
study. Other studies commissioned by NIE addressed the

issue of program implementation.

IV. Methodology

Two interrelated types of research were used to accom-
plish the project's research objectives: deductive agélysis
and field study. The deductive analysis identified the
specific issues to be addrgssed during the field study.

The field study examined both Federal and state efforts at
interpreting Federal vocational education policy; Both the
deductive analysis and.the field study were conducted at
the Federal and state levels.

The project's analytical pfoégss began with an in-depth
deductive analysis of!the Federal fegal framework.” First,
the VEA and related statutes, rules and regulations were
examined for consistency, clarity, and‘comprehensiveness.

Second, tre types of incentives and sanctions in the legal




[

framework were analyzed. Finally%,gtudies performed by others
concerning the Federal capacity for implementing vocational
educational poli%y and written documents prepared by the
Federal agencies responsiSle for implementing such policy were

reviewed.

-

The deductive analysis of the Fedéral‘legal framework
was then supplemented by field research. Key personnel‘in
the Federal sysfem were interviewed concerning their per-
ceptions of the adequacy of the Federal legal framework and the

-,

effectiveness of the system of incentives and sanctions.

State level deductive analysis and field &ork was conducted

L3

in four states. The project examined the statetlegal frame-
work for vocational education, including thosg.lggél
provisions aﬁd documents which interpret and implement the
Feceral legallframework as well as those which govern voca-
tional education programs opefated entirely with state and
local funds. An examination of State written materials ~
and interviews wiéh state officials provided insights regarding
the state contexts in which Federally funded vocational eauca-
tion programs operate and a general understanding of state
policies. and procedursf. N
In selecting the four states to be included in the study,
the following criteria was used: (1) geographical represen-
tation; (2) dégree of urbanization; (3) presence of target
populations specified in federal vocational education
legislation; (4) size of the state; (5) the size of the

vocational education allocation; (6) inclusion of some

states in the Abt compliance study and the University of

’ 17
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California finance study; (7) inclusion in the recent GAO
vocational education compliance study; (8) inclusion in the
compliance reviews required by the récent consent decree

¢ ~

) in Adams v. Califano (inclusion of such a state or sgates

will facilitate analysis of the effect of:?ederal enforcement
' efforts on state policies and procedures); (9) the nature and
extensiveness of the state legal framework governing state
vocational education programs and related areas; and (1) the
extensiveness of the state's criteria and procedures implemen-

ting the Federal requirements.

V. Abbreviations Frequently Used

-

"BOAE" is an abbreviation for: the Bireau of Occupational
and Adult Education.

o o

"ED" is an abbreviation fér the United States Department
of Education. . .

"EDGAR" is an abbreviation for_ Education Department
General Administrative Regulations. .
U"GEPA" is an abbreviation for the General Education
Provisions Act. A -

"NIE'" is an abbrev1atlon fon the National Institute
- of Education.

-

"ObR“ is an abbreviation for the Offlce for Civil Rights.

« "OCR Guldellnes' is an abbreviation for the ”Guldéilnea
for Eliminating Discrimination and Denial of Services
on the Basis of Race, Color, National Orlgln Sex, and
Handicap in Vocatlonal Educatlon Programs ’ 2

MQVAE" is an abbrev1atlon for Offlce of Vocational and
Adult Education. -

"Secretary" is an abbreviation for the Secretary of. ED. .

"Section 504" is an abbreviation for Section 504 of the
Rehabilitation Act of 1973, which prohibits discrimination
. on the basis of hand}Eég_ﬂ___ -

!

18 - -
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"Title VI" 1is an abbrev1atlon for Title VI of the Civil
Rights Act of 1964, which prohibits discrimination on the
basis of race, color and national origin.

"Pirle IX'" is an abbreviation for Title IX of- the Education
Amendments of 1972, which prohibits discrimination on the
basis of sex.

"VEA" is an abbreviation for the Vocational Education Act
oF 1963, as amended by P.L. 94-482.

vI. Organizationaof the Paper

The paper is o ganized in o five parts. Part I which is
the introduction to the Legal Standards’ Project Final Report
describes the relati%?ship of this study to NIE's congressional
mandatej the scope and methodology of the study and abb eviations

used in the text. _ :
Part II entitled "Summary of Major Findings and Conclusions"

outlines the 1ega1 framework, the study's general findings and
conclusions, and analyzes the legal framework in terms of

its conformltv with six prlncxples whlch relate to the issue
posed by Congress: "how to achieve: comnliance w1th ana enforce-

ment of the provisions of applicable laws of the United States."

¢

Part III presents our detailed findings, conclusions and
recbmmendatidhs with respect to the fiscal issues. Part III is
sub-dividea in five chapters. Chapter 1 presents an overview-of
the fiscal issues and our major findings, conclusions and
recommendatxons ‘Chapte* 2 analyzes the clarity, consistency
and adequacy of the statutory application approval prlorltles
and additional priorities contained in the VEA. Chapter 3
analyzes the clarity and comprehensiveness of the aefinitions

and measures of the fund distribution factors. Chapter &4

19
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provide; a detailed description of the methods and mechanisms _
used by ségtes to distribute VE& funds amoné eligible req;pients:
Chapter 5 analyzes the other ficcal provisions which affect the
non-Federal funds expended for vocat}onal education pubposes.

Part IV of the report presents our ana‘ysis of the equity

_brovisions of the VEA. If contaigs four chapters. -bﬁ;ptefﬁé
provides an overview of the purpose, organization, and the
major findings, conclusions and recommendations of part IV.
Chapter 7 analyzes the adequacy of the legal framework of the
. -
"méjor civil rights statutes, regulations, and guidelines applic-.

able to elementary, secondary, and post-secondary recipients of

VEA funds: Chapter 8 analyzes the provisions in the VEA designe<

to ensure equal opportunity“for disadvaﬁtaged and handicapped
students. Chapter » analyzes the clarity, consistency,
adequacy and nacessity of the sex equity provisions in the VEA's
.legal framework.
Part V of the final report contain two Eﬁgpters which
address the adequacy'of incentives, oversight mechanisms and
sanctions in.the current VEA. Chapter 10 describes and analyzes
the VEA'sS uses of incentives to induce states and other eligible
recipients to adopt desired behaviors under the VEA. Chapter 17
descriées and analyzes the adequacy of the oversight mechanisms

and sanctions that are used to ‘ensure that ED, states and local:

recipients act in accordance with their respective commitinents

#
under the VEA.

] . . -
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Summary - of Major Findings Sy
-,AndNConclusions '

e , - - \

. . This cnapbér is divided into two sections. The first \

=]

section includes a comprehensive overview of the VEA and the

3

civil rights statu es applicable to vocationai education S

e o

‘prog ams. The second section sets out the studyﬁs major
tindings and conclusions régarding the clarity,“consistency,
flexib*lity, and compvehensiveness of the“fiscal apd'equity
provisions in the VEA. Specific findings, conclusions, and

v . recommendations peItaining to specific components of the VEA .

- ¢

.. are set out in the’ chapters conteined in parts III,IV andV.

-~

I. Description of %he VEA .Legal framework S

A. YIntroduction -
The déclaration of nnroose (set out in Section ‘101 of the
_VEA) and the leOislaeive history identify one overriding goal

and five‘interreleted objectives of the VEA. In addition‘éthe

VEA includes mechanisms (prescriptions proscriptions and

exhortatlons) which .are iptended to ensure that the obJectives

&

of the Act will be accomplished. ) ' . S
This sectiod of thé paper describes'the goal, objectives,
and major mechanisms in the VEA. ft“also descfibes the major

LA

civil rights requirements applicable to- vocational educatior
i

programs. ’ ’ © e

o 5
Ar]
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B. The Goal and Major Objectives of the VEA

-

The declaration of purpose, as set forth.in‘Section 101
of the VEA, identifies, one, overriding goal of the VEA. The

xoal is to assist states in ensuring that "all persons in all

- -

communities have ready access to vocational training or

retraining which is of high quality, Which is realistic .

<

in 1light of actual or anticipated opportunities for gainful

employment, and which is suited.to their needs, interests,

1
-

and ability to benefit from such training."
In‘fupéheréhce of the goal of providing high quality
vocational, éducation for persons in all communities, the

.
v L]

VEA includes five objectives:g
¢ :
educational opportunities

(1) To edualize vocatioma

among eligible recipients by targétingsVEA funds s

for all the purposes set out below (2 through 5)
- to.eligible recipients, that have diminished finan-
. :. eial ‘ability and higher need populations (measured
by concentrations of low-income persons and higher

v

cost students); ..

(2) To provide assistan!: ro recipients to help pay
"" for the extra costs often associated wichk providing
equal oppoartunity to special needs populations and
eliminating sex discriminat®on, sex stereotyping, .
and sex bias; « o8

v

(3) To provide mssistance to states to help improve the
plapniag for the use’of all funds for vocational
edycation (i.e., VEA, state artd local funds) "to max-
imize the 1Ikelihood that the VEA goal will be accom-
plished;

¢ v

(4) To provide assistance to recipients to develop new
programs and extend.and improve existing programs; and

(5) To provide assistance to recipﬁenqé to maintain -
(where necessary) existing prdgrams’.
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G ‘Structure of the VEA ‘ Lo

" The VEA, as amended by P. L. 94-482, has:three pafth'

LY . . s
! o Part A -- State Vocational Education Programs, o .

>~

$ __ o Part B _--_ National Programs,.and S ’
¢ . o Part;C -- Definitions . ]

: “Within.Part A, the State Vocational Education Programs,

_ there are five subparts; they are listed below with their -

. 3

f&scal year-19§d appropriation levels.

Part A -- State Vocational Programs .(total): $762;08b,06b
. “-9 ) : 13 ' ~

Subpart 1 -- General Rf%vis;ons ) - $ 11,500,000
Subpart 2 .-- Basic Grants 562,266,000
> * Subpart 3 -- Program Imprcvement and .
.- - Supportive Service 124,817,000
Subpartc 4 -- Special Programs for the . X
. Disadvaritagéd . 20,000,000
Subpart 5 -- Consumer and Homemaking :
) ' . Education Programs ©43,497.000

. Within Part 5, National Programs, there are four subparts,
.*s  listed.beloy with their fiscal -year 1980 appropriation levels.

Part B -- ‘National Programs (total): $14.800,000

. .« Subpart 1 -- General Provisions
. Subpart 2 -- Programs of National
Significance 10,000,000
Subpart 3 -- Bilingual Vocational Training ~4.800,000
, Subpart 4 -- Emergency Assistance for Remodeling ,

< - and Renovating of Vocational

: N Facilities

Part A funds are distributed first to the states, ‘.

. '_which.then distribute the funds to eligiple reciyi-
ents within each of the five subparts. Part B contains the.
authorization for the national activities, such as the systém

for collecting national data on participation of students.

the Vog&tional Education Data System (VEDS), and the Natioqﬁl
. a J
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Advisory Council for VocAtional Education /NACVE), which are
authorized under thewGene%a¥ Provisions (Subpart 1). The Programs

of National Significance (Subpart 2) containg, among other things,
“the authorization for a national center for research in vocational

“education. Bilingual Vocational Training (Subpart 3) receives

o r ¢

a very small appropriation aqnually.' Funds have never béen

. .
.

.. appropriated .for Subpart 4 -- Emergency Assistance for Remodeling
’ ~ # . . . ’ - s
" A and Renovation of Vocational Facilities.
— * ~ o
. . . . )
2 - D. State Administration and Planning

Any state which desires to receive funds under Part A of

. the VEA must designate a state board to be the sole state agency

: responsible for the administration of programs under the Act. .
The state must also assign full-time personnel to assist in

\

o reducing sex discrimination and sex stereotyping in vocational
educatlog programs and activities throughout the State. Each
‘ . state is to expend at least $50,000 from the basic grant for
’ ;his purpose.

. Each state must establish a state advisory council repre-

sentiné at least 20 designated interests.  There must be appro-
priate representation by'sex,arace, ethﬁicity, and geography on
the council to effectively reflect the diverse interests and
neéds of the general public. The functions and responsibilities
of the state advisory council include: identifying manpower as

well as vocational needs, commenting on the reports of the State

Manpower Services Council, and providing technical assistance

e —

o - j 28




f:.' . - I I - 5 & \.\\

to local advisory councils. The expenditure of funds made
available to the council for carrying out its functions is to

be determlned solely by the council.

Lath—state—must'aiso*establtsh a State Gccupatlonal Infor—
mation Coordinating Committee (SOICC). This SOICC musteimple- .
] ~-ment an occupational information&system in the state which will
meet the common needs for the planning for, and operation of,
programs of the state board and of the administering agencies
under the Cemprehensive Employment and Training Act. .
To be eligible to receive funds, a state must maintain on
y flLe with the Secretary a general application containing
twelve assurances covering a broad range of administrative and
fiscal matters, including application approval,fund distribution,
and .non-supplanting provisions.
" The state must submit to the Secretary a five-year state
plan by July 1, 1977 for fiscal years 1978 through 1982 and
a second five-year state plan on July 1, 1982 for fiscal years
1983 through 1987.

In formulatlng the plan, the state board is to actively
1ntolve a representatlve of the state agencies for secondary
education, post-secondary vocational education, community and
junior colleges, and institdtions of higher education. The
state board must also involve representatives from local

" schgol boards, voeational teachers.‘local school administrators,

the State Manpower Services Council, the state agency for

comprehensive post-secondary education planning, and the state
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advisory council. The state board and these designated

representatives must meet at least four times during the

planning year. If these representatives are not able to

agree on the contents of the state plan, the state board is
responsible for rzaching a final decision. .In this event,

the state board must include in the plan the recommendations R
rejected by the state board and the reason for each rejection.
»Certain.dissatisfied“agencies niay appeal the state board's

.

N
decision to the Secretary. The Secretary will then decide .

whether that state plan is supported by éubstantial evidence, _»
as shown in the state plan, and will best carry out the
purposes of the Act. c

The five-year state plan must contain the procedures for
: carrying oﬁt certain assurances of the general application
and specif%c prog "am provisions, including an assessment of
employment{opportunities in the state, the goals the state
will seek Ao meet employment needs, the planned funding to
meet employpent needs, the intended uses of funds to meet
specific prLgram needs, the policies adopted by the state to
eradicate sex discrimination, and a description of the mechan-
ism gstab1i§hed for coordination ﬁetween manpower training
programs and vocational education programs.

The planning process also includes the submission of an

annual program plan and annual accountability report. The

procedural réquirements for developing the five-year plan

are also applicable to the annual plan and accountability

r
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report but the number of required planning meetings is reduced
to ‘three. .
Even though the annual plan is essentially an updating

of the five-year plan, it must contain the proposed distri-

bution of funds among eligible recipients. .

The accountabilty report must include, among other things,
a description of the distribution of VEA funds amoﬂg LEAs and
other eligible recipients and a description ofahoww;§e~evalu-
ation‘information has been used to improve the state's pro-

gram of vocational education.

3

E. Standards for Distributing Funds Under .Part A of the
VEA Among Eligible Recipients

In its general application, a state must pcovide separate.

‘but somewhat related assurances  pertaining to the factors

it will use in approving the applications of eligible reci-

pients and in distributing VEA funds to applicants it approves

e

for funding.

In approving .applications, the state must "give priority"
to applicants which: .

1. are located in economically depressed areas
and areas with high rates of unemployment, and are
unable to meet the vocational education needs of those
areas without federal assistance; and

propose programs which are new to the areas to be
served and which are designed to meet new and emerging
manpower needs and job opportunities in the area and,
where relevant, in the State and the Nation.

The amount of VEA funds to be made available "to those
4o
applicants approved for funding" must be based on' "econaomic,




social and demographic factors relating to the need for “voca-

tional education among the various populations auad the various

areas of the state." 1In addition, the statute specifies the

"two most important factors' the state must use, which are

different for funding LEAs and other eligible recipients (OERs).

The two most important factors for distributing VEA funds

v

to LEAs are:

1. the relative financial ability of such agencies to
provide the resources necessary to meet the needs for
vocational education in the areas they serve; and

2 the relative number or concentration of low-income
families or individuals within such agencies.

The two most important factors the state must use in

distributing funds to other eligible recipients are:

o

1. ° the relative financial ability of such recipients
to provide the resourcées necessary to initiate or
maintain vocational education programs to meet the
needs of their students; and

2. the relative.number or concentration of students whom
they serve, whose education imposes higher than average
costs, such as handicapped studeiits, students from
low-income families, and students from families in
which English is not the dominant language.

In additiop to specifying factors a state must use in
approving and funding recipient applications, the statute
also prohibits a state from using three specific bases for
allocating VEA funds among eligible recipients. First, funds
may not be allocated on the basis of ''per capita enrollment."
Second, they may not be allocated "through matching of local

expenditures on a uniform percentage basié.” Third, VEA

funds may not be denied to a recipient 'which is making a

-
PRSI ool
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reasonable tax effort solely becausé such recipient is unable
to pay the non-federal share of the cost of new programs."

Ed has inte -preted the "funding formula'" of section 106(a)
(5) to apply 'to all federal funds distributed under. sections

120, 134, 140 and 150," subject to "special funding criteria,

priorities and conditions" appearing in other sections in Part
A of the VEA. ' -

The application approval ard fund distribution provisions
of section 106(a) (5) resu;ted from the Conference Committee
combining separate provisions on these subjects from the Senate
and House bills. The application approval briorities of sections
106(a)(52(A)(i) and (ii) are taken verbatim from the Senate
bill; the fund distribution factors of section 106(a) (5) (B)

(i) are taken verbatim from‘the HouSe bill and section 106
.(a)(a)(B)(ii) is an amalgam of both“bi;ls and a pre-existing
provision.

F. Matching and Set-Asides Provisions

>

>

Federal VEA funds must be used to share only in expen-
ditures which are made “in accordance with the assurances of
the general application, five-year state plan and annual
program plan. The Federal share cf expenditures under the
five-year stagfe plan and annual program plan generally may
not exceed 50 percent of the cost of carrying out the
programs.

The VEA includes certain set-asides for 'nmational priority
programs.'' At least 10 percent of;the state's allotment under

section 102(a) of the Act is to be used to pay up to 50 percent.
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of the excess costs of special programs, services, and activities

for the handicapped (except under the circumstances described

~-betow)7 —at—teast—20—percent oOf tne?state's allotment under
section 102(a) of the Act is to be used to pay up to 50 percent
of the excess costs of special programs, services and activities

for the disadvantaged and for persons with limited-English-

speaPlng-ablrlty and the cost of stipends for students with

acute economic needs which cannot be met under other programs
(except under the circumstances, described below); and at

2

“least 15 percent to pay up to 50 percent of the costs of post-

secondary and adult programs, services, and activities.( - The
percentage of the 20 percent set-aside which goes to persons with
limited-English-speaking ability iz euivalent to the pronvrt ien
such persons age 15-24 are tc the entire populatton of the state
in the same age bracket:

Pursuant to regulations established by the Secretarf, a
state may exceed the 50 pertent Federal share for the hand%capped
and disadvantaged set-asidés by making larger payments with VEA
funds to LEAs and other eligible recipients which are otherwise
financially unable to provide:such.p;ograms.\

Separate provisions govern the Federal share for state
administration and local supervision and administration.’
Tne Federal share for state adm1n1strat10n of the five-vear

state plan and annual program plan from funds allotted to thc

state under section 102(a) of the Act, is up to 50 percent .

-
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of the cost of administration of the plans. The Federal

share in fiscal year 1278 is up to 80 percent and in fiscal

year 1979, the Federal share is up to 60 prercent. The

Federal share for the cost of local supervision and administra-

tion from funds available under section 102 (a) must be conputed

in accordance with either of the two methods set forth in the

legal framewouk.

<
H
3
t.
N
.

L

G. Descripcion of Subparts 2 Through 'S5 of Part A

1. Basic Grants (Sutpart 2)

-Each state must use its basic grant, which is 80 percent of ‘
the furds allotted under section 102(a) of the Act, for such.
purposes as vocational education programs, work-study brograms,
coooerative vocational programs, energ§ education programs,
construction of area vocational education facilities, support
of full-time personnel to eliminate sex bias, stipends for stu-
dents who ;éve acute economic needs which cannot ke met by other

programs, placement services for students whose needs cannot be

met by other programs, industrial arts programs, support services

for women who enter programs designed to prepare individpals for
' v

programs traditionally limited to men, day care services ior

children of persons enrolled in vocational schools, construction

and operation of residential vocational schools, provisicna of T

vocational training institutions and state and local adminis-

*

tration. This extensive list of programs, activitdes, and

services has been consolidated into a sing}; basic grant to
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s

allow the states to determine their own priorities for funding.

: ~ The only express mandates arc that the state expend, (1) not

, less than '$50, 000 eacyu§ear f"f“the*sﬁpportvofrfurl=time

personnel to assist in overcoming sex discrimination, sex stereo-

typing, and other related matters, and (2) not less than the

it deems necessary for special programs for

[

amount of funds

Gisplaced homemakers. ‘ -
\ B4
| :

2. Program Tmprovement and Supportive Services (Subpart 3)

The state must use 20 percent of its allotment under section®

192(5) of the Act for subpart 3 (program improvement and sSuppor=

Under progxam improvement and supportive

tive services).

services, funds may be used for research programs, exemplary °

and curriculum development programs.

. and inn ovative programs,

These programs are to be operated by research, coordinating units

(RCU) or are to be conducted by contracts awarded by the RCU.

- The state must develop a comprehensive plan of program improvemenc,

which includes the intended uses of funds and a description of

s X
the state's priorities. Exemplary and innovative programs must \A

give priority to reducing sex bias .and sex stereotyping in

vocatienal education. ) -

Not less than 20 percent of the fuﬁds reszrved for program ’"ﬂ

N
improvement and supportive services are to be used for guidance

and counseling services which may include, among other things,

initiation and improvement of counseling services, training to

help overcome sex7biased couﬂse%ing, resource ceaters for ocut-
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of-school individuals, and leadership for guidance and counseli

personnel.

[

The state may also use part of the funds reserved for prcgr

improvement and supportive servicés for vocational education

14

ng

R

am

personnel training. Training may be ‘provided to persgns serv-

ing or preparing to serve in vocational education programs,
including- teachers, adﬁinistratorﬁ. supervisors, and vocational
guidance and .counseling personnel. .o

Funds;under program improveﬁent and supportive services nay
also be used for grants to overcome sex bias’and.sex stereo-
typing. ' The purpose of these grants is LO suppert activities
which show prcmise of overcoming sex bias and sex stereotyring
in vocational education and may be in thg arcas of researca,
curriculum development, or guidance and counseling.

The state may alsa*qse part of the funds reserved for

program improvement and support services for state and local

admiriistration.

3. Spec1al Programs for the Dlsadvantaoed (Subpart 4)

Eaca state must use the funds allotted to it from the
authoriza’tione' under section 102(b) of the Act for special pro-
grams of vocational educati?n for disadvantaged persons in
areas of high youth unemp}oyﬁent or school dropouts. These

~rojects for the disadvantaged may receive up to 100 percent

Federal support.

e ot s it
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B 4, Consumer and Homemaking Education (Subpart 5)

T;7 of sex stereotyping, give greater consideration to needs in

i» \‘l "
LFRIC . °
3,

Aruitoxt provided by Eic:

The state must also use the funds allotted to it from the
authorization under section 102(c) of the Act for progrems of

consumer and homemaking education. The Federal share is 50

s

percent except in economically depressed areas where the Federal

3
»

share is 90 percent. One-third of the separate authorization

3

must be used in economically depreSsed areas. 1In general, grants

& v
. may be used for (1) educational programs that encourage males

and females to prepare for combining homemak®ng and wage earning

v N ! ! ti *
roles, develop curriculum materials which encourage .elimination

- economically depressed areas, encourage outreach programs,
. . !
prepare persons for the homemakér role, emphasize consumer
- nutrition and parenthooz education, and (2) for ancillary .

services. .

H. Federal Administration and National Advisory Cquncil
1. .Grant Distribution

The Secretary must rescxzve a specified portion of VEA

e . » . . .
funds and transfer 2 rzortion to.the National Occupational
information Coordinating Cormittee and use the renmairder of the

: amount reserved for wrograms of national significance. The
el r\ o ’ ’ . k]
remainder of tiie VEA funds must be distributed and payments

]

1ade to states in accordance with tbe allotment formula.and

the matching requirements set out in the legislation.

>

.
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2. “Approval of State Applications, Plans, aﬁd Reports

»

The Secretary mdy not approve a*five-year‘state plan or .
an annual program-plan and accountability- report until he/she

has made-specitfic findings in writing as to the compliance of _”;”M_;

the. plans and .report with VEA and he/she is satisfied that

L 4 P

"adequate procedures are set forth to enmsure that the sta

~

te's

agsurances in its state application and the provisions cf the

sktate plan and anpual plan ard report will be carried out. The N

ecretary . must also be satisfied that the annual progrzam plan

nd accountability report shows progress“;n achieving the goals

set out in the five-year plan.

In particular, the Secretary must previde for appropriate

reviewof each state plan or annual progrzm plan and accounta-

=t
hility report py various ageiciss 1n ED aJministering programs

relating to thc VEA being proposed and r.ay nct approve any

‘such plan or report until or unless he,'she: (1) hag received

assurances trat the state sex eguity personnel have beer afforded '

the opportunity to review the plan or arnual plan and repoxt;

snd (2) the state has used. nationaily uniform definitions an

information elements in compiling the five-year plan and ai:nual

lan and report. The Secretary .may not disapprove any five-

ol
.

-

' year plan or ahntal plan and* report solely on the basis of the

distribution of state and local expenditures for vocational p

eGucation. The Secretary mav not finmally disamprove. such

~

plans and report or any modification without first af fording

the state board reasonable notice and opporéunity for a hearing.

39 - ‘\,
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' : The Secretary must w1thhold paYments of the VEA funds (in

whole or the part affected by a fallure to comply) whenever

3

o ' he/she, after reasonable notice and aq opportunity for a hearing,
, - . . 3
— . finds that (1)?phe state plan or program plan and,report has
’ ~ ¢ \1 ' » 5 ’
been so changed'that it no longer complies witb the provisions

'qﬁ the VEA, or (2) in the administration of’ the plan or program
plan and report, there is a failure to'c%pbly.§ubstantially
%———~- with any provision of- the VEA.
- 3. Evaluations . '

The Secretary must, within four tmonths of the receipt of

a sgate's annual program plan and accountability report, submit

to the state board am.analysis of such plan and report. <

. 2. Audicing .
OVAL must, in at least tea states each fiscal year, conduct \
a review anaiyzing the strengths*and weaknesses of .the programs
receiving assistance under VEA (program audits).and ED in the

same period must conduct fiscal audits of such programs.

. Reporting
The Secretary must prepare and submit an annual report to
Congress on the status of vocational education in the country

during that fiscal year.

,

£. Estabiishment of National VOuatlonal Education Data Reporting
and Accounting System .

The: Secretary and the Administrator of the National Center

- e L - Ja— P o e 27 iy or bttt St %
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7. National Advisory Council

Wt ) R -
to State AdvisorYy Councils. _ '

- 11-17

for Education Statistics must jointly develop information elemehts

.and uniform definitions for a national vocational education

- data reporting and accounting system.

~

i
The Natiopal Advisory Council is to (a) advise the

President, Congress, and the Secretary concerning the adminiistra-_

v

tion of vocational education programs: (b) review and make

‘recommendations on the administration and operation of vocaticnal

education programs and other laws affecting vocational education;
(c) report to the President, Congress, and the Secretarv s
on its findings and other matters as it deems necessary; {(dj

) “

identify vocational education and employment and training needs

of the nation and asséss the extent to which avzilable programs

under Federal laws represent a consistent, integrated and

.

) ) ) !
coordirated approach to meeting such needs, and comment at

v A‘ /
least once a year on the reports of the Nationqﬁ Commicsion f~r

1

Manoower Policy; (e) conduct studies to help formulate council

recommendations; (f) conduct indeperi@ent evaluations of voca-

2

tional education programs and publish the results of their

findingé; and (g) provide technical assistance and leadership

.

:

- . . *

"I. Requirements Applicable to Local Recipients

An eligible recipient desiring to recelve assistance

under Part A of the VEA must satisfy thrée basic requirements.

v
e A

S 2




First, the eligible recipient must submit an application to the

' A 3 L d . .
State, . Second, the eligible recipient must demonstrate that

i ant s et £ (o o e Y et 4

it has maintained its fiscal effort. Finally, it must estab-

lish a local advisory council composed of members of the general

>

public to provide advice on job needs and the relevancy of

"

courses to those needs.

J. Secretgry's Discretionary Programs of Vocational
Education

: The Secretary is to use funds reserved underﬁsec&}én 103
(a) (1) of the VEA, not allotted to the National Occupational
Information Coordinating Committee, for contracts and érants

‘ for program improvement and to support a national center for
research in vocational éducation. The nationél center 1s to
conduct research on problems of national significance in
vocationa% education; provide lesdership development for state
and local leaders in vocational education, disseminate research
results, develop and proéide information to facilitate national
planning, act as a clearinghouse for information on contracts
to states including the compilation of a bibliography of research
projects funded under the Act, and work with state égg local
agencies in deveéloping program evaluation methods. A Coordi-
nating Committee on Research in Vocational Education is esga— \

blished in thé Office of Education which is to develop a plan

for establishing national priorities for use of funds available,
coordinate efforts of agencies so as tc avoid duplication of

efforts, and develop a management information system to mon.tor
. A o2

pa—
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and evaluate projects funded under the Act.

1. Training and Development Programs for Vocational Education
Personnel

The Secretary is authorized to provide funds for ‘training
and development programs for vocational education personnel,
including full-time advanced study in, vocatlonal educat*on,
retraining cgriified teachers to become yvocational educators,
and training peréons in indﬁsxri with vocational-skills to become
teachers. The Secretary will also make avarlable leadership

development awards to eligible persons for advanced full-time

study in vocational education.

2. Bilingual Vocational Training
The Secretary and Secretary of Labor are to develop and

*
disseminate information on the status of bilingual vocational:

AN
egucation training inﬁthe nation, evaluate the impact of suéh \\
Lraining on the shortages of well-trained personnel and unem-
ployment/underemployment of persons with limited-English-
speaking ability, and report their findings annually to the
President and Congress.

‘The Secretary is éuthorized to make grants and enter into
contracts with state and local agencies and éthe: nonprofit .
organizarions to provide bilingual vocational’ training programs.,
tc develop instructional materials, methods and techniques fer

bilingual vecational training, and to conduct traininu for

instructors of bilingual vocational training.

' 43
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3. Emergency Assistance for Remodeling and Renovation of
Vocational Education Facilities

The Secretary is authorized to provide ;Bw}qcal educational
agencies in urban and rural areas emergend? assistance for .
remodeling and renovation of vocational education fac:rlities if

i . :
the facilities are too old or obsolete to provide training which
gives reasonable promise of employment. The Secretary is to
rank all approved applications according to their need for

assistance @.ad pay 75 percent of the costs until é&iPtted funds

are exhausted.

K. Civil Rights Obligations

" Congress has enacted four laws prohibiting discrimination
by recipients 6§ Federal financial assistance. Title VI of the

civil/Rights Act of 1964 prohibits discrimination on the basis

of race, color and national origin (Title VI). TitLe<IX

of the Education Amendments of 1972 prohib%ﬁs discriﬁination
by educational institutions receiving Feder§1 financial
assistance on the basis of sex .(Title IX). l}?ecticn 504 ol
the Rehabilit._tion Act of 1973 prohibits discrinination by
recipients on the basis of handicap (section 504). The Age
Discrimination Act of 1975 prohibits discrimination on the
basis of age. Within the Department of £ducation, these four
civil rights statutes are‘administered primarily by the vffice”
for Civil Righés (OCR).

On March 21, 1979, the Department of HEW published in the

S
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N

Federal Register guidelines outlining the civil rights res-

pog;ib;litieé of recipients of Federal funds offering or
administering vocational education programs (vocational éducation
guidelines) . The guidelines- are generally derived from tie
requirements set out in the Title VI, Title IX, and Section
504 statutes and implementingd- regulations. Certain of
these guidelines (g;é;. pertaining to the éllocation of VEa& .
funds) are also based, in part, on the regulations implementiné‘
the VEA. The vocatipnal education guidelines have been
reviewed by ED and found consistent with its policies.

The vocational education guidelines are applicable to
reciptgnté of financial assistance Fhat offer voca-

tional education or perform administrative oversiyht reeporsi-

bilities for programs of vocational education or training.

This incluaes state agency recipients.

The guidelines require state agehcies responsible for the
administration of vocational education programs to adopt a
compliance program to prevent, identify, and remedy discrimina-
tion by their subrecipients.

The guidelines also explain that recipients may not acdop.,

a formula or other method for the allocatiorn of Federal, state,

L4

or local vocational education funds that has the effecz ¢f

discrimineting on the basis of race, color, national origin,
sex, or haandicap: However, recipients may use such factors

1f they are included to compensate for past discrimination o<

to comply with the provisiﬁﬁgda?—QEA designed to assist speci-

45




fied protected groaps.

State agencies and other eligible recipients operating
Federally assisted education programs routinely adopt policies

‘ and procedures and perform numerous duties affecting the
delivery of vocational education services to students. The

guidelines identify the major decisions made by recipients

applicable to the dperation of vocationzl education programs

4 .

- and require that each decision be made in a non-discriminatory 1
fashion. The major areas of decision include:

® Work study, cooperative ‘vocational education
programs, and apprenticeship programs;

® Admissions criteria (residency requirements,
numerical limitations by sending schools, .
vocational educational centers, branches,
and annexes, course prerequisites, and
limited-English-proficient students);

® Site selection: :

e Additicns and renovations to existing
facilities;

e Architectural barriers;
¢ Public notificaticn;

e Counseling;

° Re*ruitment;

e Financial assistance; and .

¢ Housing.

.ERIC ' P
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11. General Findings and Conclusions

A. Introduction :

7iiﬁém;%iﬁafy7purpoée of the research c¢onducted by the

° >

Legal Standards Project is to address, in part, one of the

L

questions posed by Congress when it mandated the NIE study of
~vocational education: '"how to achieve compliance with and

enforcement of the provisions of applicable laws of the United

States." The Project concludes that there are six principles
. which relate to this issue. Set out below is a description of .
these principles and a general summary of our findings and

conclusions regarding VEA's conformity with those principles

“ for which our research provided data. This description and
— summary will be followed by a more in-depth analysis of VEA's

conformity with these principles.

B. Description of Principles and Summary of VEA's
Conformity with Principles

The first principle is that the goals and objectives
;f the VEA must be clear and consistent. The goal of the VEA
- — -is clear. The objectives’of the VEA are not clearly set out
in the declaration of purpose; rather they must be gleaned
from the remainder of the statute and the legislative history.
The onectives are éonéistenf; hoyeyer, key'mechénisﬁs implem-
enting the objectives are not ‘always consistent.
The second principle is that the incentives in the VEA

must induce agencies to agree to adopt desired behaviors

JAFuitext provid: c
£ \ 7 »
St e - - e 4. .
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specified in the 1egislatioﬁ. The incentives operating at

"the State 1eve1A(g;g.,'existencé of a state "entitlement')

arg gffective.i;g., theyr have induced all states to apply
fonc¥EA assistance. The effectiveness of the incenéiveso
operating at the local level is less certain. An exhaustive
examination o? this iésue is beyond the scope of oé? study,

and is addressed in research performed by other NIE contractors.
However, our research at the state level did reveal some
components "of the legal framework which operate to structurally
discourage the local recipients from undertaking prioritized’
activities.- For example, the wor-study and cooperative educa-
tion program's additional priorities impose additional requirements
on recipients énd are disincentives to seek the funds.

_ The third principle is that the mechanisms specifying
desired behaviors (prescriptions and proscriptions) must further
the goals and objecEives of the VEA and be clear,, consistent,
comprehensive, flexible, and realistic (implementable).‘ In
general, key mechanisms (especially mecﬁapisms implementing
the objective of equaliz{ng opportunities for eligible recip-
jents with limited fiscal ability) do not‘conform to this prin-
ciple. However, It is possible to develop mechanisms which
further the objectives of the VEA and are clear, consistent,
comprehensive, flexible, and realistic (implementable)}

The fourth principle is that the VEA an¢~6ERA pust
contain effective and realistic oversight mechanisms and
sanctions. In general, the structure of the enforcement

system governing the relationship between ED and the states
. . LA
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is sound. However, there are several oversight mechanisms and sanc-
tions which can and should be clarified and made more effective.
‘ The fifth principle is that Federal and state agencies -,

responsible for overseeing the:*administration of the VEA must

have the capacity, resources, and commltment to carry out their E

responsibilities. An analysis of the conformity with this

principle is generally beyond the scope of our study. However,
given the nature of our analysis of the fiscal requirements,
we conclndethat‘Oan has not demonstrated the capacity to imple- .
ment the fiscal provisions (e.g., the fund distribution and
application approval requirements).

The final principle is that local recipients must have

the capacity, resources, and commitment to act in accordance

with their agreements to adopt behaviors prescribed in the

legislation, regulations, and state guidelines....Conformity. -
with this'principle is beyond the scope of our research.
However, our research identified the extent to which tne

legal structure creates barriers through inconsistent or in-

adequate requirements.

C. In-depth Discussion of VEA's Conformity with the
Principles for Maximizing Compliance with and Y
Enforcement of the VEA ,J"

1. Principle No. 1: The Goals and ObJectlves of the VEA Must
be Lleer and Consistent

-
.

The flrst principle is that the goals and objectives of the
VEA must be clear and consistent. When Congress enacts a law,
the flrst section is usually the declaratlon of purpose Th s

section is supposed to contain the goal and obJectlves of the

A
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law. We conclude that the goal of the VEA as set out in the

declaration pf purpose, is clear. The goal‘of the VEA is to

assist states so that:

=
k4

_— all persons of all ages in all commuhities
of the state ... will have ready-access to
vocational training or retraining which is of™ -
high quality, which-is realistic in the light
of actualy or anticivated opportunities for gain-
ful employment, and which is suited to their
needs, interests and akility to benefit
from such training.

. The VEA'is a program with multiple ijec.*ves. All of the

objectives of the VEA, Qowevey, are not included in the

e

declaration of'purpose (Section 101). In fact, one has to

e master the provisions of the VEA znd its legislative history
before certain objectives of the VEA are clearly revealed. In
addition, the VEA's declaration of purpcse is further confused by

the selective inclusion of mechanisms for accomplishing objectives, .,
- ¢ .

- gt T — e —

as well a;"§omef“HﬁEtht“ati“objectives. ’ B . -

We have identified five objectives of the VEA:

(1) To equalize vocational educational oppor-
tunities by distributing VEA funds for all
the purposes set out below (2 through 5) among
eligible recipients on the basis of diminished
finincial ability ard incidence of higher need
populetions (measured by concentration of low-
income persons’ oY higher cost students) .

,

(2) To provide assistance to recipients toO
help pay- for the extra costs often asso-
. ciated with providing equal'opportunity
to special needs populations and elimi-
_ nating sei,discrimination, sex s.ereo- - T
. typing, and sex bias; .- 77 o

e

.. —-(3)" To provide assistance to states to help ,
improve the planning for the use of all

funds for vocational education (i.e.,

VEA, state, and local funds) to maximize

the likriihood that the VEA goal will be
accomplished? - .

¢
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(4) To6 provide assistance to recipients to
’ _ develop new programs and extend and
improve existing programs; and

(5) To provide assistance .to recipients to
maintain (where necessary) existing
programs.
. . Q) *
~ An-analysis of the clarity and consistency of these objectives

\\ is set out below.

\\\ ° Equalizing. Educational ‘Opportunities
Among Eligible Recipients:. . -

\\
\\ The declaration of purpose does not clearly set forth the

D . . . s
objective of equalizing educational opportuniiles among eligible

recipigpts;: it simply states that the VEA provides assistance

so that‘;ll persons in .all communities can have ready access to

N

high quality vocational programs. Although this phrase can be '

interDreted\Eo mean that VEA funds must be used to equalize

vocational opportunities by distributing VEA funds

among eligible recipieﬁts on the basis of diminished financial
¢+ ability and incidence of higher cost populations (measured by
concentrations of low-income persons or higher cost students),

it is often interpreted by state officials to mean that equal

funds must be distributed to all communities. The objective

of equalizing opportunities among eligible recipients was a

e

major ggggs,oé/thé'i§36 amendments, but one must master both

P

the relevant VEA program provisions and its legislative history

to comprehend this.
Furthermore, the’/declaration of purpose does not" clearly
articulate the relationship between this objective and the other

four objectives of the VEA. The objective of equalizing

vocational opportunities amogg_g;;g;ble recipients prescribes

51'
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the amount of VEA assistance particular agencies receive; the

remaining four objectives ‘spécify the nature and purposes for which

such VEA a$sistance shall or may bg,used. In other words, the
fiscal equalization objective governs how mucﬁ (1if any)
assistance a particular agency receiveg whereas the remaining
four objectives designate the purposes of the assistance (for

example, special needs populations, new programs, and consumer

and homemaking) . v

~

- We conclude that the fiscal equalization objective is consistent 5

with the other four objectives of the VEA because the objective pre-
scribes the amount of funds an eligible recipient receives in order to

accomplish the other four objectives, which prescribe the pdrpose§ -

;
for which such assistance may or must be used. This does not

mean that the mecharisms presently set out in the VEA establish | ¥

a structure which provides for the consistent implementation of «

-

these objectives. To the contrary, we. conclude that the mechanisms

encourage inconsistencies (see below). Nor does this conclusion

suggest that a single objective (like the obijective in the

:

. existing VEA) must govern the distribution of VEA funds for‘all

-

purposes. We are‘simply concluding that the objective chosen .
. . "
by Congress in 1976 is inherently consistent with the other

4

four objectives of the Act. .

v

. \

e Help Pay for tﬁe Extra Costs Associated w@t@
Meeting Givil Rights Obligations and Providing
Equal Opportunity

t

The second objective of the VEA is to help recipients pay

for the extra costs associated with meeting civil rights
obligations and providing équal opportunity. The declaration

of purpose clearly sets out the objective of assisting

-

. - :ﬁ_é;;;v{_qﬁkm“w; B - -
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B . ¢ . .. A ’

Ll &

. s N . . L . ‘
,.recipients overcome sex discrimination, sex stereotyping, and .

. . . . L O oo
sex bias in vocational education programs. However, it is not'.
- - {
sufficiently clear on the equally important objective of .
* ‘ e - % -
providing assistance to better enable recipients “to pay for the
e - : v

?xtra costs which are frequently associated with providihg
edual access' for handicapped and disadvantaged persons to
vocational education programs, which is reflected in the
national.priority.program set-asides of Section 110 and subpart

)

4. This has been a major objective of the Act.since 1963.

e Help Improbe the Planning for All-Fun@s
* (Federal, State, and Local) for Vocational
. Education : .

The third objectivé.oﬁ'the VEA to'improve planning is B .

clearly articulated in the declaration of éurbose.,This N ‘\\\

objective is not discussed in detai in thi; paper except to

-

y " the extent that it overlaps with the funds distritution and equity
° s . '. . R N M A [} .
provisions. We conclude” that these provisions are concestually inter-

o . . ’ Tt e
related and potentially consistent. They do tead to cenflict at -

3 ’ . . " l. g
pcints because of the inadequacies of the mechanisms. ' '
e ~ Assist Recipients Provide New Programs and N
Extend and Improve Existing Programs ’ '

ot

‘ "k @
.

SN The fourth objective, to assist récipientg provide ﬂéw programs
and extend and improve existingnprégfamsyis:cléarlyaarticulated .
(in the declaration of purpose. As we wiil describe infra, under
*the VEA the failure to specify mechanisms and the inadequacy of
. existing mechanisms creates the possibility of conflict between
accomplishing’ this objective and the funds equal}zation objective:

As e%plained above, we conclude that the objectives are not in

@ »* '

conflict; the mechanisms implementing the objectives may ?and

53 ' | .
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often do) result in conflicts. .

@ Assist Recipients Maintain ' (Where Necessary)
Existing Programs

The objective to assist recipients maintain (where necessary)

existing programs is clearly articulated in the declaration of
\

purpcse. The legislative history include% a "clarification" of

"where necessary" 1anguage.—L/ Nonetheless, this provision has

.proven ta be difficuit to administer because of the vagueness of
' { thelang.age. e . '

2. Principle No. 2: AkThe Incentives Included in the VEA Must
Induce Agenc1es to Agree to Adopt Desired Behaviors

The second pr1nc1p1e for max1m121ng compliance w1th and

enforcement of the VEA is that tyémincentives included in the
VEA ﬁust induce agencies to agree to adopt desired behaviors.

In the legislative context, an '"incentive' is something

of value offered by a grantbi to an eligible recipient in

[ exchange for an agreeme%f to adopt des;red bwhav1ors specified™ ™ T

-

—“““-in—a~%awmand_thﬁ_;mg1emént1n’ regulatlons or to induce a

4

rec1p1ent (whlch has agreed to addpt the mlnlmallv acceptable
desired behavxors) to excec4 the 'miniumum.

Implicit in the definition of an incentive is .the concept
-2
of freedom of caoice, i.s., states, LEAs and other eligible

recipients are not compelled to adopt the desired behaviors
specified in the law’ and regulations -- »*he decision is

. .voluntary in nature. It is only if a sqatef LEA, or other:

eligible recipient accepts something of value from the gran or

~* ' ¢

- Al -
1
Y

1/ vl '
See Sen. Rep. No. 9%4-882 at 7G-

\\}
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that it must also agree to adopt the specifigd behaviors.
There are two general types of incentives -- fiscal incentives
and nonfiscal incentives. The primary fiscal incentive is the

award of funds by the grantor to a grantee, contingent on the

grantee's entering into an agreement which specifies that it
will carry out certain desired behaviors specified

| - I
in the 'law. An example of this type of fiscal incentive is

theuavailability of appropriations under the VEA. Each state,

in accordance with a Federal formula, is "entitled" to a pre-

determined amount of funds. States may choose to apply for .
these funds. In its applications and plans, a state éenerally
agrées to adopt the desired behavicrs specificd in the law.

The grantog's obligaticn is to: (1) ensure that the applications
and plans submitted by the state contain a description of how. it

plans to adopt all the desired behaviors; (2) oversee implementa-

- U

tion of t%e agreement; and (3) use sanctions, if necessary, for

-

breach of the promise.

I3
&

\ -
In addition to fiscal incentives, there are also nonfiscal :

incentives. The most frequently used naniscal incentive 1is

A

the° waiver of certain prescribed behaviofs where the grantee can

.

demonstrate that it is already manifesting the desired behavior.
a .

 For example, under Part B of the Education of the Handicgpped

Act, as amended by P.L. 94-142, the Secretary may waive the non-

2/

spupplanting provision-=-

/

where a state can demonstrate that all

handicapped children in the state have available to them a free

aﬁpropriate public education (the desired behavior specified in

2/ 20 U.5.C. 1413(a)(9) (B).
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Part B of EHA).
The purpose of the incentive in the VEA operating at the

state ‘level is to induce states to agree to adopt the desired

behaviors prescribed in the legislation by offering them,
Federal assistance. This incentive has been effective, i.e.,
it has induced all states to agree to adopt the desired
beh;viors prescribed in the legislation. Given the budget
crises currently facing many states, it is likely that all
states will continue to accept VEA assistance.

A determination of the overall effectiveness of the incentives in .

=

the VEA to induce local recipients to accept VEA funds and

thereby adopt desired behaviors is beyond the scope of our

study. Other researchers considering this issue gave reported

n a rmcre limited

conflicting findings. OQur own findings,
analysis, revéal that several of the VEA priorities may

"
discourage the local recipient from undertaking the intended
activities. -fhe a@dition of priorities-within:prioritieé
for work-study, céoperative education, and subéarts 4 and 5

programs operatq as disincentives to local recipients. Like-

wise, the excess!|costs ‘and matchlng components cf the legal
framework for th%natlonal priority set-asides for the hcndi-
capped and dlsadvqntaged, as presently interpreted by ED, may dlS-
courage the pooreéE local recipients from offering these national‘
priority programs.\,We conclude that the excess cost concept is
necessaiy to ensure that VEA funds are actually used to pay for

the extra costs asséciated with ensuring equal opportunity rather

than as general and/or property tax relief. However, we conclude

. . , .
that the ED's lngerpretation of "excess costs'" 1s inappropriate

C
85)
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and should be amended to balance the need for the provision with

the administrativg burdens associated with demonstrating compliance.
We also conclude %hat the 1979 Technical Amendments were designed
to address the diéincentive inherent in the matching component

of the set-aside provision. However, ED has not issued final
regulations implementing this provision and therefore its effective-

ness has not been tested. Irn considering whether to repeal tne

matching component of the set-aside provision, Longress shoula use

g

the analytic framework suggested by GAU 1n a recent report {bee Cnap.

3. Principle No. 3: The Mechanlsms Specifying ¢t
havicrs {Prescriptions and Proscripticns) Must ¥
Goals and Objectives of the VEA and be Clear, Co
Comprehensive, Flexible, and Realistic (Implemen

-

The thir& principle for effectuating compliance with and
enforcement of the VEQ is that the mechanisms specifying the
desired behaviors (prescriptions and proscriptions) must - further
the goals and objectives of the VEA and ve clear, consistent,
comprehensive, flexible, and realistic (implementable).

Once a state and elig;ble recipients within a state choose
to take acvantage of the financiai incentive, they must apply
for the assistance and agree to adopt the predetermined
behaviors. The predetermined set of desired behaviors are
generally aon-negotiable. The desired behaviors which attach
once the state agrees to participate are set out in the statute
and implementing regulations. The Federal government can
unilaterally modify the terms of the agreement during the period
of the grant where the VEA or implementing regulations are
mgdified during the period.

In sum, the state voluntarily chqosgs to accept the VEA

R
funds. In exchange, it agrees to adopt the behaviors set out

37
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¢ in the VEA and implementing regulations. 1f ac some future
"date it decides that the terms of the grant are too burdensome
or inconsisgent with its own priorities it may terminate its
, relationship and free itself from the terms and burdens. -
The "desired behaviors" are set out in the VEA and imple- /
menting regulatiors in the form of prescrigtions and proscriptions
(mechanisms). In some cases all recipients are expected to adopt
certain behaviors; in othef cases, recipients are free to choose
from among a set of desired behaviors.
To maximize the likelihood of compliance with and enforce-
qent of the VEA, the mechanisms must further che objectives of
the VEA and be clear, consistent, comprehensive, and flexible.

In our opinion it is possible to develop clear and consistent

mechanisms for carrying out most of the objectives of the VEA

in the fiscal and equity areas on which our analysis has focused.
vlany of these mechanisms could have been articulated through
ED's interpretative process. However, in significant part, the
statute is too vague and ambiguous -bout the mechanisms for
carrying out VEA objectives for great reliance 4t this time to

- be plac?d on interpretation of the present statute. And in .
substantial part, the problems which ED has had in interpretiné
the statute, particularly in the fiscal area, are a result of
this. Consequently, clarification cf the mechanisms for
éarrying out certain éf the objectives of the VEA is needed.

Parts 3 and & identifies specific aspects of the legal

framework requiring clarification and elimination of incon-

sistencies, and make recommendations about clarifying provi-
sions that would make more likely the accomplishment of the

VEA's object%ves.
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'~ The Legal Standards Project has identified Seéven catngories

of problems with the fiscal equalization and equity components
of the VEA.

(1) The mechanisms in the VEA are not organized
logically and clearly either by functional
requirement or by level of responsibility.

(2) With respect to key components, there is a
mismatch between objectives and mechanisms.

(3) Conceptualizing policy issues in the VEA is
illusive and difficult because of the general
aid and '"over and above'' nature of the Act.

(4) The existing VEA contains language from previous
versions which is no longer appropriate.

(5) With respect to certain key mechanisms, the VEA
combines separate approaches to the same issu2
which are not adequately interrelated.

(6) Key mechanisms are unclear and ambiguous.

(7) Key mechanisms are not sufficiently comprehensive
to effectuate the intended consequences.

Set out below is a discussion of each of the seven major

categories of problems identified by the Project. -

(a) Mechanisms in the VEA are Not Organized Logicallv
‘ and Clearly Either by Functional Requirement or
by Level of Responsibility

We conclude that the mechanisms in the VEA are not organized
logically and clearly either by functional requirement or bv level
of responsibility. For example, the requirements which specify
the percentages of VEA funds for particular purposes are spread
throughout a number of different sections, and it is a major
task for the uninitiated reader to urderstand the interaction

of these frequently overlapping percentage requirements. The

o9
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functions and responsibilities of state boards, local recipients
and the United States Department of Education are also spread
tnroughout the Act. Nowhere does the act set out clearly in

one place the functions which each level of government is to
perforn in the administrvation of the Act. For example. rules
applicabie Eo local recipients are set out in’ (1) the general

R ~>
application submitted by the State (obligation to submit an

application), (2) a section entitiled "bayments to the states”
(maintenance of effort provision), and- (3) a section for state
and local advisory counc}lsx ,

(b) With Respect to kev Components of the VEA,

There is a Mismatch Between Objectives and
Mechanisms :

(%4

In at least two ke& areas (sex equity and funds distribution//
appizzétion approval) there is a mismatch between object}ves and
mechanisms . oo

The problems of sex discrimination, sex stereotyping, and
sex bias were clearly described in the legislative history..
One of the three major objectives of the 1§j6 Amendments was to
address these problems. The declaration of purpose in the VEA
provides that a purpose of the Act is "to furnish equal educa-
tional opportunities" by "overcom[ing] sex discrimination and
sex stereotyping in vocational education programs.’

We conclude that the sex equity mechanisms and processes
Congress built into the Act have generally not operated to
ensure that all States, in the language of the Conference Re-
port. ''take vigorous action to overcome sex discrimination and

sex stereotyping in vocational education. "2/

o =74 R. Conf. Rept. No. 94-1701 at 213.




The primary reason is that much is authorized, but little
is required with respect to the expenditure of VEA funds to
achieve sex equity in vocational education. The only expen-
ditures specifically required are (1) $50,000 for full-time
sex equity personnel in each state, regardless of size,
population, or the number of schocl districts, and (2} not less
than an amount the state ''deems necgssary" for displaced home-
makers’ and certain other special groups. ‘A state does not
H;ve to spend VEA funds on grants to overcome sex bias and
sex stereotyping or on supportive services for women or on
other sex equity activities that are authorized, bﬁt not
required. The legal provisions concerning sex equity in the
VEA must be strengthened coﬁsidérably if Congressional intent
with respeét to "carry[ing] out all programs of vocational
education in such a manner as to be free from sex discriminaticn
and sex stereotyping' is to be reglized.jLA
In addition to the mismatch between objectives and mechanisms
in the area of sex equity, there is a mismatch with respect to the
"new programs'' component of the funds distribution/application

approval mechanisms and the fiscal equalization objective of the

VEA.

The VEA requires states to give priority to program applicants
proposing programs new to the area to be served, designed to meet

new and emerging manpower needs and job opportunities. ED has

_a/
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interpreted this to allow states to include new programs as one

factor in a funds distribution formula and has required several

—
=

states to do so.

_The inclusion of a new program factor in a formula allows
states to be‘insensitive to the different need and ability to
pa& for new programs among eligible recipients. Like the other |
apclication approval criteria "economic depressed éreas", ""new pro-
zrams"‘is a concept which if need and ability to pay are important,
should be used to approve applications of eligible fecipients followec
by the use'of need and ability to pavy factors to determine the
amount of funding for eligible recipients proposing new pro-
grams. ED's interpretation of the measure -of new programs
states can use in fund distribution formulas increases the
likelihood rhat the new program factor provision willxbenefit
both the most fiscally able and the largest eligible recipients
in contravention of the VEA's: fiscal equalization 6f objective.

In sum. the present VEA mechanisms for encouraging new

pfognams are so imperfect and contain so many disincentives
for low wealth districts, that it 1is possible that if these
disincentives were eliminated and recipients which are fiscally"
-disabled or in economically depressed areas were put on the
same footing as those in growing areas, the former could offer
new programs,

(c) Con:ceptualizing Policy Issues in the VEA is Illusive

and Difficult Because of the (eneral Aid and Over and
Above Nature of the Act
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The Vocational Lducation Act is different from most Federal
education programs beééusé it is not an "over and above' or specia}
purpose program. Since 1917 VEA funds have been used to assist
states and school districts to provide programs that have
become fully integrated into the secondary and post-secondary

education. This integration appears, in large part, to have

—

been the conceptual justification for state matching. If this

is a program which is closely akin to "general' education, then

it was reasoﬂable to require 3tatés tc share the'burden. Of .
course, it should be noted that the state share in funding base
vocational education programs has expanded to a much higher
proportion than the Federal program. It is also important to noete
that tﬂe Federal share was not premised on paying for the excess
cost of“vocational education over the regular cost of educating

- a §econdary or post-secondary student. VEA funds could pay for
the first or the last dollar -;tit made no difference. If the
state chose to fund the education of certain students fully

with VEA funds, that was permissible.

Since 1963, at least, VEA funds have also had certain char - ‘
acteristics of an "over and ab?ve? or .extra“costs program. Handi-
capped and disadvantaged set-asides were from the beginning designed
to assist recipients pay for the extra costs of providing equal oppor-

tunities for populations thought to have been underserved in voca-

tional education. Excess cost matching for these programs imposed

after the 1976 amendments symbolized better than any other
fact the dual nature of the VEA. Vocational educators saw

VEA funds as well integrated into the main program and were

AN
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" funds .for matching excess costs.

II-40

willing to use Federal set-aside funds for excess costs but

were resistant to using additional Federal cr state or local

.

More than any other factor, this combination of general
aid and added cost elements within a single Act, which super-
ficially eppear as if they should work together within the same

program applications gnd funding formula, have made conceptual-

izing legal and policy issues in the VEA illusive and difficuLF'

(d) The Existing Véﬁ Contains Language grom Previous
Versions wnich .s No Longer Appropriate ‘

Over time, the VEA has undergone major changes, Iﬁ
several instan;es proisions from previous versions of the
VEA have Béen retained even thougﬁ tpey are no longer appro-
priate. For example, the declaration of purpose provides, in
part, that one of the purposes of the VEA is "to provide part-
time employment for youths who need the earnings from such
employment to continue their vocational training on a full-

time basis" first appea;ed in 1963. The 1963 Act contained

a separaté category for '"Work-Study Program§ for Vocational

Education Students" (P.L. 88-210, Sec; 13) to_carry out this

stated purpose, and the 1968 Act continued to place a priority hl
on work-study by making it a sepa;aﬁe category (P.L. 90-576,

Part H). In the 1976 1egislatioaf however, work study

continues to be highlié%ted in the Declaration of Purpose, .
but the category is consolidated into the Basic Grant and no

funnds are earmarked specifically for it. - ' -

A second example (which has more significant policy

et e e =
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relevance than the first example) concerns the relationship .

e su e man s ey 8w e C— e n e - P -

between the general standards for distributing VEA funds

i

among eligible recipients and the specific funds distribution
< .

provisions pertaining.to work-study, cooperative vocational

education, and coﬁsumer‘and homemdking education.

- k]
Prior to 1976, each of these programs existed as a separate

categorical program, with its own separate funds distribution
\
procedure and standards. In 1976, when most categorical aid

programs were eliminated in the VEA amendments, the work-study

and conoperative education programs programs were folded into

Subpart 2 as permitted uses. Although included among the

general permitted uses of Subpart 2, each program retained its- -- - +-avm—
‘ -

ovm separate criteria. In a similar fashion. the Consumer and
'Homemaking Education program, which retained its separate ~
authorization contains an additional priority for economically ‘
depréssgd areas. This creztes 2 griority-with-in-z-pricrizy

phenomena for each of these uses, with additional confusion

over whether the overall priorities are in. addition to"the

special -priorities, and how the coﬁceptual overlap among the

\° multiple pr;oritieé is to be treatga.

- (e) With Respect to Certain Kevy Mechanisms, the !

VEA Includes Separate Approaches to the Same
Issue, Wwhi_h Are Not Adeguately Interrelated

The application approval and funds distribution require-
ments have, as implemented, required the development- by states
of formulas for distributing'FederaL'fqnds. They have also
given rise to serious problems in interpretation‘and enforce-
ment. The statutory provisions involved appear in Section

106 (a) (5) (A) and- (B) of the 1976 Act. Section 106(a)(5)(A)

affects the approval of applications for funds and requires

o . ‘
FRIC the States to give priority to those applicants which--

e .
r~ .
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(i) are located in economically depressed areas
and areas with high rates of unemployment, and are
unable to provide the resources necessary to meet
the vocational education needs of those areas vithout

. = Federal assistance, and -y '

\ (ii) propose programs which are new to the area to
be served and which are designed to meet new and
emerging manpower needs.and job opportunities in the
area and, where relevant, in the State and the Nation....
The second separate provision (Section 106(a) (5)(B)),

pertains to funds distribution and requires both that

. /

the State shall, in determining the amount of funds
available under this Act which shall be made avail-
able to thosé applicants approved for funding, base ¥
‘such distribution on economic, social and demograrhic
factors relating to the need for vocational education
among the various populations and the Vvarious areas
of the State.. -

and that.two specified factors must be the ''two most important

A

factors in determining this distribution.” In the case of

LEA's these are:
.. . s R - ]

. 1. the relative financ}al dhility of such agencies to
provide the resources necessary to meet the need
for vocational education in the areas they service;
and ) - T

» 2. rhe relative mumbet or concentration of lcw-income
.families ox individuals within such agencies.

For other eligible ‘recipients, the two most important qu{frs
are: ° } . .A‘- N . \

. .

1. the relative financial ability of such recipients to
providé the_ resources necessary to initiate or
fraintain vocational education programs to meet the
needs of their students; and

2. the relatiye number or concentration of students
whom they”serve whose education imposes higher
. than average costs, such as handicapped students,
- . from low-income families, and students- from
'families in which English is not the dominant
language.

’

A

*
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In acdition, the statute "(in Section 106(a)(SY(B)(ii)) / * ¢

prohibits states from using three types ef allocation proce— .
dures. First, Federal funds may not be allocated solely on the .
basis of "per capita enrollment." 'Second: they may not be ' e
allocated solely ''through matehiﬁg of .local expeﬁditures on a ’ g;

A~

uniform percentage basis." Third, VEA funds may not be .denied ' |
| * -

to an arrlicant "which is making a reasonable tax effort scleily

-

because such recipient is unable to pay the non- Federal share -
e

of the cost of the new programs.' (Sec. 106(a )(5)(B)(11))

These requirements combine provisions from both House and

Serate bills. .Both Houses had concluded that existing " -
statutory requirements did not ensure that districts and , Ny
institutions received Federal funds commensurate’with their . -

needs. Both, therefore, introduced requirements designed to.’

correct the situation. . < . ",

2 AN

The House did so through the funds dﬁet;ibution require- - - CTL

ments. The Senate did so through requirements for application

i

approval which also instructed states to give priority to

’

applicants prop051ng new programs. The findl Act combines

, ’ .

requlrements from the House and Senate bllls repeated verbetim.
The general intention of Congress with respect to the “
allocatlon of vocatlonal educatlon funds among sSchocl dvstrlcts
and other eligible rec;plents appears relatitvely clear: states
were to allocate funds so as to equalize and expand eéueat;onél ..
opportunities by giving priority to'applicants‘with greateF: ’
needs for vocational .education, to applicants with limited

fiscal ability and to‘applicanes_p%opoéang new programs in

<
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response to new and emerging training neéds. However, while

the general intention is clear, the statutory language @eaves
.

many importdnt operational issues unresolved. _.

Although the appiicatiqp approval and funds dﬂitributipn
criteria are enumerated separately, it is nowhere specified
that they mﬁet be applied through separate prccedures.
Consequent1§; there are three major possible interpretations
.of how a State mlght use the "prlorlty and "distribution"
factors. It might F1rst decide Wthh app‘icants to approve
on the basis of priority factors éﬁé then useAseparate

criteria for funding approved applications. Or it could

merge all the statutory factors into one funds distribution:

‘process, but establish a cut- -off point so that some ,pplicants

receive no VEAIfunds. * Finally, it might fund al' appllcants

_through a single funds gistribution process using 411 the

o

factors

(f) Key Mechanisms Are Unclear and Ambiguous ;

The previous paragraph identifies the basic problem
created by the'inclusion of both the House and Senate provi-
sjons for addressing the issue of fiscal equalization.

Three addltlonal problems w1th the funds distribution pro-
visions stem from the lack of clarity and amblgulty in the
statutory provisions. The first cetcerns the relative weight
to be assigned to particular factors. The second relates tc
the actual measures to be used to represebt the fectors.

The third concerns tensions between funding and plannirg

provisions. ) ’ '

-t
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v The statute is extremely unclear concerning the issue of
what preference and weight should be given to partichlar
factors. The reference to "two most important factors' seems
to imply that states should use clearly specified arithmetic,
formulas (since otherwise one can har&ly determine whether
' or not a statutory distribution factor is more important
. than any other individual factor in use.) However, beyond,

1. ® . . . . .
this, the statute“gives little guidance on weighting.

Thus, it is unclear (1) whether the "two most important’
' ) factors for funds distribution should be given greater weight
than the priority factors, (2) how distribution criteria and
priority factors are to be combined with priority criteria
appearing elsewhere in the statute (g;g;,\those'giving
priority to areas with high youth unemployment and school
dropout rates in the allocation of cooperative vocational

education funds), (3) whether there should be any limit set

. on how many other ''economic, social and demographic factors

<

relating to the need for vocational education" which a state

may use and (4) exactly how much more important each of the

specified criteria is to\be thén any of the others. These

last two points mean that the combined effect on distribution

of the statutory factors could in theory be quite limited.

Nor is the lack of specific, mandatory factor weights offset

by any specification of intended outcomes other than the
.'prohibitions of distribution on the basis orf per capita enroll-

ment or uniform percentage. In éeneral, the range of permissible

weightings, and distributions, is left unspecified.

: El{llc 59 / :n
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The statute also leaves unspecified a number of important

issues relating to the definition and measurement of factors.
1

‘

The first is that certain of the statutory factors appear to
overlap. Both the application approval and the funds

. . . Lo . . . Cq
distribution provisions refer to f#scal inability. In .

|
addition, one of the priority proWisions refers to "'economically

depressed" ereas and areas with ”#igh rates of unemployment,"
although one wa% of measuring eoopomic depression may‘be high
rates of unemploymeot It is u7élear whether overlapping \ p
terms may be meﬁged by states oF must each be used separately

In addltlon; there is considerable ambiguity 13/the

1"

definitions given the "priority" factors, each of which in
. fact constitute% an amalgam oflfacLors. One requires, for
» example, that p%iority be give* to aboplicants who/(l) are in
"economically depressed areas' land (2) are in arees with
"high rates of onemployment“ an\ (3) cannot provide the.
necessary resouﬁces for vocaeioo 1 programs without Federal
help (Sec. 106(a)(5)(A)(i)). The\statute does/not specify
whether states should first choose'applicants from economically
depressed areas, ‘and then, from amghg these, those with high
rates of unemplo;ment, and so on. Qor does the law indicate
1 \
‘ whether or not thEse are additive co cepts, to be scored
\ separately and summed. Similarly, it\is unclear whether a
state may give prﬂority to one of thes\ concepts to the
\ exclusion of others. The same problem lapplies to the ''new

' . L. |.
\ programs' criterion.

[
/

o\
|
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By contrast, the definitions of the two distribution
criteria are reasonably clear. However, both they and the
priority criteria leave issues of measurement unresolved.

Data on such characteristics as unemplojment rates, and numbers
of low-income families are frequently not available by school
district, and prorating data from larger units (such as
counties) can result in inaccurate estimates; and, as the
following sz~tion on Federal interpretationlwill illustrate,

it is extremely difficult to develop”a sensible operational
aefinﬁﬁnn of "new'" programs.

The statute's lack of specificity in defining factors and
stating how they should be measured leaves room for a very
wide range of distributional outcomes. For example, different
definitions of financial ability can identify very different
districts as ''meedy.” Similarly, the way raw data relating
to a given factor are used and inserted into a formula
can affect enormously the apparent range of need and relative
claim on resources of an applicant for funds. The eifects
of the statute's lack of specificity in these respects are
discussed further below in describing states' implementation
of thé provisions.

Finally, there is an incipiené tension oetween the approval
and distribution requiremeﬁts and thosepartsof.the Vocational
Education Act intended to promote comprehensive planning. As
already noted, the statute implies that each state is to use
an arithmetic formula, which will thenlqetermine completely

S
how funds are distributed. Howaver, this distribution will

o7
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not necessarily correspond to the priorities and decisions that
-emerge from the planning process -- especially since the latter

1

is likely to involve subjective judgements of program quality
and need, whereas tl 2 distribution provision% require that
only social, economic and demggraphic factoré relating to need
be used, presumably factors on which objective data and not
simply subjective judgment are availabie. The statute nowhere
addresses this possible tension, discussed further in Chapter
4.

The VEA is uncleaf and seemingly contradictory about the
gelationship between VEA funds and state and local vocational
educational resources ‘through the distribution of Federal dollears.
On the one hand, the reguirement that states submit plans for all
vocational education funds suggest a Federal role in all
vocational funds. On the other hand, the Secretary céﬁﬁot
disapprove a state plan solely because of its distribation
of state and local frnds, and does not require data on the
distribution of state or Jlocal funds. In our research two
states integrated their state and Federal voqational education
dollars and undz2vcut the equalization effects of VEA
funds. ED has never realized that this occurs, because they
interpret theif mandate to look soley at the Federal funds.

With respect to the sex equity provisions, the VEA

"inciudes several phrases which are unclear. For examplé,

the VEA provision that all state contracts for exemplary and

innovative nrojects give "priority" to programs and projects

/2
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designed to reduce sex bias and sex stereotyping in vocational

Operationally, what does "give priority"

education is unclear.

mean? The requirement that states report in their annual plan

the "results' of compliance with the equal access policies in

the five-year plan is apparently not sufficiently precise

o

because states are reporting activities rather than in terms

of outcomes or impact.

(g) Key Mechanisms Are Not Sﬁfficiently Comprehensive
to Effeccuate Intended Consequences

e have identified several key areas where the mechanisms

contained in the existing VEA are not sufficiently compre-

hensive to effectuate the objectives. ” L

With respect to funds distribution and application approval,

the kev areas requiring greater detail include: (1) a mechan-

ism which clarifies how priority is to be given to the two

applifation approval criteria; (2) the operation of the priority-

within- priority for‘york-study, éooperative education; (3) the
mechanism through which the funds distribution and application
approvai factors relate tq one another; and (4) to the extent

a formula is determined to be the mechanism, it must have

-y

parameters on the numbers, tjrLes, scaling and welgznt

ing of the composite factors.




In addition to the above issues, it is important to
note that the VEA places great emphasis on targeting
additional resources to the poorest recipients and. yet the = *
VEA is totally silent with respect to the distribution of
VEA funds among institutions within a district, i.e.,
there are no intra-district targeting provisions requiring
the use of VEA funds in schools with the highest incidence
of children in greatest need of assistance.
A The gereral lack of requirements applicable at the local

level, i.e., thF level at whéghﬁggggggggugggfimglgmgn;gQJ_is . S

2

striking in comparison to the level of detail of provisions
applicable at the state level (i.e., the level at which
planning takes place)

Principle No. 4: The VEA and GEPA Must Contain Effective and
Realistic Oversight Mechanisms and Sanctions

The fourch principle for effectuating compliance with
and enforcement of the VEA is that the VEA and GEPA must
contain effective and realistic oversight mechan%gms and .
sanctions. The VEA and GEPA establish a system for ensur-
ing that VEA funds are used by state and local recipients
in accordance with the rules set out in the legislation
and implementing regulations. The enforcement system

operates at the three stages in the life of a grant: ,




>

(1) pre-grant period; (2) implementation period; and
(3" post-grant period.
In general, the basic enforcement scheme governing the
relationship between ED and the states is sound. At the pre-

grant stage, ED, reviews state plans'and disapproves those plans

which fail to satisfy the requirements in the law and regulatlons.
This process theoretically creates an understanding of mutual
expectations between the parties prior to the point at which
funds are obligated. At the implementation stage, ED provides
technical assistance and monitors the actual implementaticn

of the plans and takes enforcement actions only against fhogs
states which fail to live up to the commitments set ous in

rheir state plans. At the post-grant period, ED cconducts

audits and recoups misspent funés.

Althougg the gasic framework is scund, there are sevara.
areas requiring improvement. dne, although states are re-
gquired to submit an excessive amount of data in state plans
and accounEability reports, OVAE does not tequire that states

submit appropriate data in state plans and accountability

. ~ o

reports regarding key requirements such as funus distribution.
For example, it was difficult in several instances to
- understand to whom and on what basis VEA funds were distrib=-
uted to recipients. States which used funding pools. or
which linked state fund distribution to Federal VEA fund
distribution did not report this to ED in their reports.

The plans &aid reports did not provide sufficient information

.- } e 7 5

AT i AT, S SR ARSI A s e 1 ot et 1t e

o e g et iy B P e R

el




to describe how the required factors were defined, caicu-
lated or weighted in the formula. ; ’
Two, "OVAE frequently fails to enunciate clear policies in
areas requiring clérificat;cn or reverses its pclicy in nid-
year, thereby placing a severe ﬁtrain on the Federal/stace
relationship. Where OVAZ reverses a clearly articulated zand
universally applied policy in mid-year, the new policy shculd

nct gc into effect unt.l the beginning cf the next =schrol

year.  Postponing the effective date of the new policy

should not be construed as excusing states which

reliezd on statements or actions by Federal cfficials “hat. are
coﬁtraryito pre-existing policies since waivers ol statutory
ané regulatory provisions are prohibited as being contréry

& -

to’public policy.

.
.

The enforcement Sscheme governing the relaticnship
between states and local recipgients is nct as fully develcoped
as the Federal/state scheme. The major oversight resconsibi-
ity and sanction set out in the VEA i: applicaticn review
approval/disapproval. Other functicns, such as monitcring
and auditing are set out ir GEPA and EDGAé. What constitutes
satisfaction of the mandate to monitor 1s unclear and OVAE
has not assumed a leadership function in clarifying provisions
in GEPA and EDGAR. With respect to auditing, it is unzlear
whether any auditing is in fact required. The with-

nolding sanction should be supplemented by authoricy fcr

~J
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states to enter into compliance agreements. To the extent
auditing+is required, the procedure for resolving audits and

cecouping misspent funds must be clarified.

5. Principle No. 5: The Federal and State Agencies Responsible
for Overseeing the Administration of.the VEA Must Have the
Capacity, Resources, and Commitment to Carry Out Theilr,
Responsibilities

The fifth principle for effectuating compliance with

and enforcement’of the VEA is that the Federal and state

agencies responsible for overseeing the administration of the
VEA must have the capacity, resources and commitment to carry -
out their responsibilities. The researchfconducted by the
Legal Standards Project focused on the. adequacy of the VEA
legal framework rather than the capacity and commitment - .o
of OVAE and the statec to carry out their obligations. However,
several findings relevant t$ adequacy of the legal framework
also apply to the capacity and commitment of the Fecderal and
state agencies to carry out their obligations.

With respect to the funds distribution and application

approval requirements, we found that the Federal government, -

3

through constant prodding by such groups as the NAACP Legal
Defense and Education Fund, evidenced some commitment to
enforce vhese provisions, but demonstrated a clear incapacity
to carry out this commitment. As explained above, part of the

problem clearly lies with the vagueness and ambiguities in the

VEA, However, these embiguities in large part could have been

addressed through administrative—gction.

/7




A consequence of the failure of the VEA clearly to arti-
culate mechanisms for carrying out its objgctives anﬁ ED's
unclear and inconsistent interpretations has been needless
friction between ED and %he states. This has been the case

particularly when ED has approved state five year and annual

program plans and subsequently has disapproved state practices

and interpretations it previously approved. One might conclude

that such friction was healthy if ED's interpretationé ensured
that VEA objectives would be carried out, since bringing about -
change is virtually always accoﬁﬁénied with friction, at least
in the short run. However, many of ED's interpretations were
rightly perceived by the states as technical, overly rigid,
illogical, inconsistent, as well as insensitive to the
objecrives of the'VEA. With some exceptions , EL > interpre-
tations appeared to have been more productive of conflict thaﬁ
progress toward accomplishing VEA objectives. This is

particularly true with respect to fiscal issues.

-

apd Commitment to Act in Accordance With Their Agreements
to Adopt Desired Behavigrs

The sixth principle is that recipients must have the
capacity, resources, and commitment to act in accordance with
their agreements to adopt desired behaviors once they accept
VEA funds. An analysis of this orinciple is beyond the scope
of our study”,gfthéugh it is addressed systematically by .other

research conducted by NIE. -

However, our research did reveal several ways in
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‘with their legal authority 'and organiza

“and accounting with is difficult for many states and LEAs.
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in which the VEA was insensitive to recipient's capacity

to. act in concert with the VEA mandates. For example, the
required data bases for ?pplication approval and funds distri-
bution factors were frequently not obtainaﬂle in a usable form.
The new program factor,-which was never precisely definéd,
placed a responsibility on S3tates to monitor local educational

A

agencies' activities in a manner wiN for many states conflicted

ional cépacity. Finally,

the excess cost requirement imposed a”level of record keeping




