DOCUMENT RESUME ' ,

ED.214 256 _ - S . EA 014 482

TITLE The Attorney General's Asbestos Liability Report to

. the Congress. Pursuant to Section 8(b) of the
Asbestos School Hazard Detection and Control Act of
1980, Committee Print, Ninety-Seventh Congress, First

‘ Session.
INSTITUTION Congress of the U.S., Washington, D.C. House
. - Committee on Education and Labor.
PUB DATE Nov 81 ' ‘
NOTE 245p.; Not available in paper copy due to small print
‘ of original document, -
EDRS PRICE - MF01 Plus Postage. PC Not Available from EDRS.
Air Pollution; Court Litigation; Disease Incidence;.

DESCRIPTORS
i o Elementary Secondary Education; Federal Legislation;

*Legal Problems; *Legal Responsibility; Physical

Environment; *School Districts; *Torts; Waste

- Disposal ° :

IDENTIFIERS *Asbestos; *Asbestos School Hazard Detection and

. Control Act; Health Hazards

ABSTRACT . o

; : The Attorney General-was directed by Congress to

prepare a report on whether the United States could recover, from any

‘persons determined liable, the amounts expénded to detect, contain,

or remsve hazardous asbestos products from schools. The general
background portion—of this report contains the results of the factual
-research and investigation. It briefly sets forth some of the uses of
asbestos and describes the asbestos industry and'.the diseases
attributed to inhalation of asbestos fibers--asbestosis, lung cancer,
and mesothelioma. This section also explores documents that indicate
industry knowledge of the dangers of asbestos fibers as” early as the <
1930s. Asbestos problems .in the schools are discussed and suits
already filed by two school districts are described. The legal issues
portion of the report commences with a summary of the problems of
duty, breach of duty, injury, limitations, and economic loss.

- Equitable and common law theories of recovery and the potential

liability of parties other than asbestos manufacturers are discussed.
The report concludes that litigation by school authorities, rather
than by the federal government, should be quickly investigated as one
potential means of reducing the fiscal impact on taxpayers of abating
asbestos hazards in the schools. (Author/MLF) :

0 o - - .- N .
AR R RR R ARR AR R AR KRR R R R AR RRRRRRRR AR AR AR AR AR RRR KRR AR AR AR R AR AR A ARARAL

* _Reproductions supplied by EDRS are the best that can be made *

* o o e

--—— —-from--the -original document. = *
*************‘******************************.*****.**********'*************




~ PR - P . P

U.S. DEPARTMENT OF EDUCATION .

EOUCATIONAL RESOURCES INFORMATION
CENTER (ERIC)

N ~ XTh’s document has been reproduced as
received from the person or organization

97th Congress } COMMITTEE PRINT ongoaiing .

13t -Sesaion

Z! Minor changes have been made to improve
reproduction quahty.

! . . . -
, i ® Pots of view ot opinions stated in this docu-

ment do not necessanly represent oificial NIE
position or policy,

THE ATTORNEY GENERAL'’S ASBESTOS
. LIABILITY REPORT TO THE CONGRESS

PURSUANT TO SECTION 8(b) OF THE
ASBESTOS SCHOOL HAZARD DETECTION
~ AND CONTROL ACT OF 1980 ’

COMMITTEE ON EDUCATION AND LABOR
UNIT®ED STATES
.HOUSE OF REPRESENTATIVES

NOVEMBER 1981

- )

Printed for the use of the Committee on Education and LaboE
CARL D. PERKINS, Chairman

U.8. GOVERNMENT PRINTING OFFICE
9433 0 WASHINGTON : 1081

NATIONAL INSTITUTE OF EGUCATION .

N
Ax




o
i . B
o= COMMITTEE ON EDUCATION AND LAIQOB :
io- i __ CARL D. PERKINS, Kentucky, Chairmoy/ / ] .
f‘ AUGUSTUS F. HAWKINS, Californis JOHN M. ASHBRO! Ohio
I WILLIAM:-D. FORD, Michigan JOHN N. ERLENBORN, Hlinols 9
.. PHILLIP BURTON, California JAMES M. JEFFOEDS. Yermont N
P JOSEPH M. GAYDOS, Pennsylvania WILLIAM F. GOOPLING, Pennsylvania .
< Tt v et WILLIAM (Bﬂl) CLAY, Missouri E. TBOMAS COLEMAN Missourt -
v - .MAE'0 BIAGGI, New York KEN KRAMER, folotddo -t
5 ‘JKE ANDREWS, North Carolina ' ARLEN ERDAHL, Minnesota o
c PAUL SIMON, Illinols P THOMAS E. P{'TBI. Wisconsln s ¥
N GEORGE MILLER, California . MILLICENT VENWICK; New Jersey :

o AUSTIN J. MURPHY, Pennsylvania .. ! MARGE ROVEEMA, New Jersey ’

- “TED WEISS, New York EUGENE Jf JINSTON, North Carolins
i - BALTASAR CORBADA. Puerto mco .- LAWREN ;J . DENARDIS, Connecticut .
; _DALEE. KILDEE. Michigan ' LARRY RAIG, 1daho ot
T PETER-A. PE!SEB. New York . WENDEI# BAILEY, Missoxri . A
noU" PAT WILLIAMS, Montana s

; WILLIAM R{RATCHFORD, Connecticut .
. RAY KOGOVSEK, Colorado T
« HAROLD WASHINGTON, Tlinols L
3 DENNIS E. ECKART, Ohlo -
b - () t . *
, .
/‘
Q '/ ul
" O ’
: !
i
}'l, L4




our e,
WL B AboBrang, gese.
SRR CONGRESS OF THE UNITED S/ATES
—— s " HOUSE OF REPRESENTATIVES
S~ COMMITTEE ON EDUCATION AND LABOR
000 mo-suoe SUBCOMMITTEE ON LABONR STANDARDS
. 513 HOUSR OFPICR BUILDING ANKEX 1
WASHINGTON, D.C, 30013 hd
Noveanber 10, 1981
' Honorable Carl D. Purkins
Chaizrman
Committes on Education and Labor '

U.S. House of Representatives
Washington, D.C. 20518

Dear Mr. Cheirman:

As you know, Section 8(b) of the Asbestos School Hazard Detection and
Control Act of 1980 (P.L. 96-270) Airected the Atvorney General of the
United States to conduct a study of means by which the United States
could recover the costs of ving or containing friable asbestos from

- public school buildings, and within one year after enactment, o submit
to the Congress the results of that study, together with any Approprhes

. recommenditions. Thet study has been completed, and "The Attorney

General's Asbestos Liability Raport to &hs Congress® was forwarded to
the Congress on September 21, 1281, P

In his Report the Attorney General deals not only with the rights of the
United st to r d resulting from the removal or containment

of friable asbestos in schools; but it provides extensive information on

the rights o stste and local governments, school boards, and public.

school districts, and how they might recover damages due to the expense

of removal or containment of friable asbestbs in.school buildings. In

this regard, I believe the Attorney General's Report is a most valuable
document which will be of considerable assistance to local officials in
enabling them to better protect the legal rights of the local school districts.

The Report unfortunately did not receive broad distribution. In his letter
to you dated September 21, 1981, transmitting the Report to the Congress,

& copy of which is enclosed, the At Yy 1 ged our Committee

to consider distributing it to state and local authorities. r In spite of
subsequent urging, the Justice Department continuos to argue that the
Congress has nspo?sl.buiw for dissemination of the Report. I, therefore,
request that this most important document be reproduced so that it can be
nade available to the public. I think that ten (10) copies per state would
nct be excessive and suggest that five hundred (500) copies should be printed.

. Subcommittes on Labor Standards

(mn
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Offire of the Attornep General
HWashington, B. €. 20530

3

September 21, 1981

1

-

Honorable Carl D. Perkins
Chairman, Committee on Educatios.
and Labor.
United States House of Representatives
Washington, D.C. 0515

Dzar Chairman Perkina: .

The purpose of this letter is to transmit to you
THE ATTORNEY GENERAL'S ASBESTOS LIABILITY REPORT TO THE
CONGRESS, prepared pursuant to Section 8(b) of the Asbestos
School Hazard Detection and Control Act of 1980, Pub. L. 9€-270
(June 14, 1980).

In the absence of federal funding, state and local
school offictals continue to have responsibility for taking
appropriate action to protect the health and safety of school
cglldren and employees. I encourage yodr committee to consider
making the Regort immediately available to state and 'ocal
schbpol authorities. :

]

Sin. ely,
/7

William French Smith
Attorney General

°
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At least one court has concluded that knowledge of the
dangers of airborne asbestos fibers can be attributed to the
asbestos manufacturing industry as early as the mid-1930's and
"conduct throughout the industry despite the danger has been
summarized as one of indifferent silence."” Hardy v. Johns-
Manville Sales Corp., 509 F.Supp. 1353, 1355  (E.D. Tex® L981). &

As many as 10,000 cases have been filed by people, usually
workers, alleging death or injury resulting from asbestos fibers
since the landmark decision of Borel v. Fibreboard Paper Products
Corp., 493 F.2d 1076 (Sth Cir. 1973), cert. denied, 419 U.S5. 869
21993). which allowed recovery by an asbestbsis and mesothelioma
victinm under the tort theory of strict liability, predicated on
"failure to warn" and “failure to test."

Despite the danger, the industry was “silent with respect to
the dangerous relationship be.ween asbestos and cancer.” Hardy v,
Johns -Manville Sales Corp., supra, 509 F.Supp. at 1355. Further,
a convinclng case can be made based upon indust:y documents pro-
duced in litigation, that certain industry officials actively
sought to obscure data linking asbestos and fatal diseases.
General Background, Section IV, infra.

Mesothelfoma, like asbestos, has a long latency period. The
latency period -~ 35 to 40 years 3/ -- is so long that it is not
yet possible to corraslate mesothelioma deaths with the use of
sprayed asbestos in the schools, which occurred Yrimarily between
1946 and 1372. Unlike asbestosis, which generally requires expo-
sures over a long period of time, mesothelioma, "extraordinarily
painful and always fatal . . . may result from one exposSure to
asbestos dust or fibers.”" Hardy v. Johns-Manville Sales Corp.,
supra, 509 F.Supp. at 1355. - . .

Congress has determined that "medical science has not estab-
lished any minimum level of exposure to asbestos fibers which is
considéred to be safe to individuals exposed to fibers" and "the
presence in school buildings of friable or easily damaged asbestos

~ creates an unwarranted hazard to the health of the school children
and school employees who are exposed to such materials." 20 U.S.C.
3601(a)(3), (o). .

Not all uses of asbestos are dan,erous. If ti.e fibers are
encased in a hard product such as tile, there should ordinarily .
be no danger, although if hard materials are damaged, fibers may
be released. Accordingly, the Act is concerned with "friable c:
easily damaged asbestos." 20 U.S$.C. 3601(a)(6). The most common
use with which we are concerned {s sprayed-on, "friable" asbestos

3/ Selikoff, Hammond and Seidman, Latency of Ashestos Disease
Among Insulation Workers in the United States and Canada,
Vol. 48, No. 12, CANCER (Dec. L3, 1980).
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- ~- most often used on classroom, corridor, shop, gym. music room,
boiler room, or storage room ceflings, in a noise insulation or
decorativq‘product. “Friable" meuns that,the substance, which
has a spong}y. irregular, or textured appearance, can be crumbled
by hand. Asbestos may constitute {rom two to fifty per cent or
nmore of the sprayed product.

Spraying for fireproofing ,and insulation purposes of Rate-
rials containing more than one percent asbestos was banned by
the Environmental Protection Agency in 1973 (and in 1978 for
virtually all purposes), because of the hazard posed by release
of fibers into the air during the spraying. The applicition of
asbestos products by trowel, however, has not been ganned.

Asbestos fibers are microscopic and sub-microscopic in size
so that once disturbed they remain airborne fof extended periods -
of time, Even after scttling to the ground, the fibers will

° again become airborne if disturbed by walking or sweeping --
normal activities in classrooms and corridors.

Friable asbestos will release fibers Into schoolroom afr if
ditsturbed by vibrations from operation.of machinery. maintenance
activities, ventilation systems, 'product deterioration, inten-
tional or accidental student contact, and water~damage. In New
Jersey, experts visited a sample of 48 asbestos-containing schools,
"and 33 of these were found tv Wave visible evidence of damage to
asbestos contents.” 4/ The preparers of this Report have per-
sonally observed in schools visited, evidence of fiber release
including: places where large sections of friable asbestos have
simply fallen away as a result of deterioration, loss of bonding,
or water damage; gouge marks presumably made by long-handled
objects in shop classrooms, holes made by thrown objects including
an embedded pencil; and the recoliectlons of two teachers regard-
ing the falling awa{ of pieces of asbestos for many years from
ceilings {n their classrooms.

Fortunately. it appears that wost of the nation's schools do
not contain any friable asbestos. However, in the schools that
do contain friable asbestos -- and these schools range geographi-
cally from Massachusetts to California -- the square footage of
cove-age and therefore the cost of removal or containment, can be
quite extensive. The Cinnaminson Township Board of t.ducation. Bur-
lington County, New Jersey, alleges that it has expended over one
million dollars to deal with the asbestos problem in three _schools.
As an example of the extent of the problem, approximately 20% of
New York City public schools and 10% of New Jersey schools have
been found to contain asbestos materials in student use areas. 5/

q .

——

4/ S.Rep. No. 96-710, 96th Cong., 2d Sess. 7 (1980).
5/ 1d.
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Abatenrent of schnol isbestos hazsuds currently rests in the
hands of local and scate governments, since Congress has not
appropriated any funds under the Act to make fedecal grants and
loans. Also, the Environmental Protectiva Acency has caoncelled
plans to proaulgate 4 rule uader the Toxic Sibstanchs Contiol Ace
requiring school authorities tp take corrective action -~ it “has
concluded that identifying hacsards will provide local schoas
districts with enough informatiun to take corrective scticn on
their own.p 6/

L
= &
FINDINGS AND RECOMMENDATIONS

1. The parties most likely liable are the asbestos procegsors
and manufacturers, and manufacturers of the asbestos spray-on =
products. lt will be necessary to establish that the known
danger. to ashestos workers should have caused these parties to:
(1) test to determine whether friahle ashestos could be hazardous
as a result of indoor environmental exposures, and (2) warn that .
asbestos fibers had caused“deaths and injuries in occupational
Settings, and if released from asbestos products, could prove
harmful as a result of indoor environmentak exposures. €eneral
Background, Sections I1I, iV, infra. In the case study we
examined [n the greatest detail, the school district was not even
{nformed that the products aYplied in its schools contained asbes-
' tos. However, to establish liability, {t will also be necessary
to prove efther as a matter of law or by trial of a factual issue,
that friable asbestos {s hazardous. The desirability of including
. a5 defendants other parties in addition to asbestos and asbestos
spray-on manufacturers, such as distributors, Installers, archi- .
. tects, and contractors, would best be determined on a case-by-case
basjs.
1]
2. It i8 often possible through investigation, architect or
contractor recolgection. plans and specifications, or state
archives, to ascertain the identity of the manufacturer of the
asbddtos product used in a particular school. General Background,
Section VI, ‘infra.

3. Despite the potential liability of the asbestos and asbestos
spray-on manufacturers, the Unfted States should not attempt to .
recover for the elementary reason that no funds have been appro-
priated to make federal grants and loans under the Act. (Joreover,
there are no indications that tunds will b6¢ appropriated in the

[}

future).
. 4. Even if funds were to be appropriated, this rec?mmendatlon ', ’
“would remain unchanded for the following reasons- - : »*
6/ , 46 Fed. Reg. 23,726 (April 27, 1981).
. (x) .
.o, . . )
; {
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(3) The fiscal impact of providing federal aid to
school authorities to remedy the asbestos problem should be under-
While recovery may be obtained through litiga-
tion in some some situations, it is by no means certain. The
Act as currently enacted offers what may be an illusory hope of
teducing federal expenditures throwgh l{tigation. Thus, if
federal funds are provided, the burden should be understood to
fall on the federal taxpayer, unless liability is imposed on the
asbestos manufacturer by statute¢ similar to the Superfund and
Black Lung prcgrams, and similar te a provision in the Ashestos
School 7azard Detection and Countrol Act deleted prior to enact-
ment. -

(b) Even though must schools apparently do not contain
friaBle asbestos, there are still a large number of situations of
gocencral liability across the nation. Case-by-case litigation

rought by rhe United States-under state law, is a comparatively
fnefficlent means of addressing the problem. 1f Congress is
convinced that liability should be federally imposed on the
manufacturers, other options should be reconsidered, including
imposing liability or creatfon of a federal cause of action with
a speclal statute of limitation. Also, appropriate *federal agen-
cies could review their authorities under such statutes as.the
Toxic Substances Control Act and the Consumer Products Safety
Act tp determine whether the school asbestos prohlem should be
addressed by administrative action. . -

(é) Remedies can’be.more efficiently sought by local
and state amthorities, because the outcome of litig?tion will
depend on distinct state laws and varying factual situations.

5. Although this Report recommends that the United States should
not sue, the government could recover i{f suit were brought to
recover federal funds ultimately expended. The viable theo-

ries of recovery include: .

(a) equitable restitutton, Restatement of Restitution,
. ; i

, (b) strict liability, Restatement of Torts, $4024; ~ o
(¢) negligence; and 3—"\\' .

. 1 . - .
1/ The present section 8 mandating this Report was suhﬂ;ituted
for the industry detection fund provision in the Holse N
Committee on Education and Labor mark-up of H.R. 1524 on May 1,
1979, which bill.was then. substituted® into H,R. 3282 and teported
out the same day. See
Co., 428 U.S. 1 (1978)

(X1

gencrally, Usery v. Turner-Elkhatn Mining,
(upholding Imposition on mining operatovs =
of burden of providing bene¢fits to Black Lung victims). .
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3 (d) breach of .glied warraaties of merchantability
e and fiendss for a particular purpose.

The basis for the testitution claim {s the contention that
the asbestos manufacturers have a duty to 2hate the asbestos hazard
in the schools, and that public authoritics performing that duty
‘Pave a right to restitution from the nmanufacturers.

The strict liability and negligence claims are predicdted on
the nanufacturers’ failure to wa:n of the dangerous propensities
of asbestos fibers, and failure to test to determine if friable
asbestos could be hazardous. The implied warranty claims are
based on the unsuitability of the product for its intended use.

6. The primary obstacles to successful litigation are:

(a) A majority of American decisions have held that
"economic loss™ s not recoveratle in tort. However, the presence
of a hazardous product creates a situation in which it may be
persuasively contunded ti.at tort recovery is appropriate against
a manufacturer that sold asbestos products used in schools in the
absence of warnings or tests.

(b) Because of the time elapsed since installation of
the asbestos, usually at least nine yecars, statutes of limitation
constitute potential obstacles to recovery. However, the asbestos
manufacturers continue to contend that friable asbestos in schools
{s not dangerous. The manufacturers are faced with the dilemma
of on the one hand arguing thst the danger was obvious so as to
conmence the running of a “discovery” or "manifestation” statute
of limitation, while on the other hand denying even today, that
the product is dangerous.

7. School authorities faced with substantial expenditures in
removing or containing triab'e asbestos should, as a matter of
the utmost urgency, consult wity qualified counsel to de*ermine
whether they should flle 1itigatlon on their own, as at least
three school dlstricts alrcady have done. Urgency Is necessary
because of statutes of limitation. Litigation on the theories
set forth in recommendation 5, supra, may prove to be a desirable
method of reducing fiscal burdens on taxpayers. School districts
contemplating litigation should consult with counsel to insure
that adequate tests ard other measures are performed and retained
to support the proof requirements of litigation. Finally, we
note that in the three cases we know of filed by school districts
to dati. e¢ach district retained qualified products liabilicy
counsel.

8. Though the problem of frjable asbestos in the schools is in
one sens¢ a national one, the absence of a federal law assigning
liability suggests that the better solution is at the local or
stage level. The primary goal is to remedy hazardous situations

T Jxm
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as quickly as possible.

At the same time, [t is clearly in the national

be able to recover from those who manufactured
produets withour watning of the dangers of breathing
. fibers. School distficts should keep the Depattment

informed about such litigation so that the Dep.arment
whethe? assistance in the litigation Is appropriate.
ment contact for counsel representing statg or local
is:

Policy, Legislation and Special Litigaction
Land und Naturai Kesources PRivision '
Room 2615 Main Justice Building ’

[llusory hopes of federil assisctance
can obstruct rather than aid attaimeent of this goal.

interest that

those school districts facing substantial abatement expenditures
and sold asbestos-

ashestos

of Justice
can Jdetermine
The Depart-
authorities

Section

Washington, D.C. 20530
(202) 633)-2847

CONCLUSIOR

Litigation, but by school authorities rather than the federal
governaent, should be quickly fnvestigated by school authorities
N and their counsel as one potencial means of reducing the fiscal
. {mpact on taxpayers of abating asbestos hazards in the schools.
The federal povernnenz should support local school authorities in
. such licigation, but snhould not bring such actions on fts own.

(X1,
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& ) INTRODUCTION TO RE!‘ORT'O
The Attoxney General was directed by Congress in Section
8(b) of the Asbestos écﬁobl*upzard Detectio: and Cuntrol
Act of 1980 (20 U.S.C. 3607(b)), to Prepare a report to the
;\ * Congress on whether the United States "should or could recover,
214 from any person determined Qy the Attorney General to be
+« liable for such costs,” anounts expended’gb detect, %ontain,
or remove hazardous asbestos products from the schools.
. i This Regggt addresses thgaigsue from the standpoint of the
sbhooY districts as prospectivéxplaintlffs, because if the United
. States were to sue, it would stand in the shoes of the schogl
districts.
I &5?# The Report i{s divided into two major portions ~- General

Backgrgund and Legal Issues.

L a° The General Background portion contains the results of

~
5, the factudl research and investigatiop. 1/ Section I briefly

+ . <
' s&ts forth some of the uses of asbestos for the purpose .
. . of providing general information. « :
3 o ¢ [~

N .
\ M - 4
N hd B

1/ The Department solicited in writing comments pertaining ) i
5 té the subject of this Report from a broad spectrum of
potentially interested groups, including tre National Association
—  _ of Attorncys-General, National District Attorneys Association,

- Asbestos Information Association/North America, gnvironmental
pefense Fund, American Federation of Teachers, Asbestos

- Textile Institute, International Association of Keat and Frost

- Insulators and Asbestos Workers) Natfional Congress of Parents

and Teachers, National PTA, National School Bozrds Association,
and Cduncil of Chicf State School Officers.

°

(Footnote 1/ continued on next page)

. »
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Sectioq IT describes the asbestos industry to p;ovide
an understanding of the segments of the industry containing
potential manufacturer defendants.

Section III describes the diseases attributed to in-
halation of asbestos fibers -- asbestosis, lung cancer, and
mesothel ioma. ‘ .

Section IV explores the documents recently diac;vered
in liability litigation by workers against asbestos manu-~

% facturers, which indicate that some asbestos industry companies .

(Continuation of pPootnote 1/)

The Asbestos Information Association/North America,
an industry association, was the only group to provide written .
commentS. Letters dated April 23, 1981 and May 4, 1981,
prepared by the Washington office of the law fi:m of Kirkland
& Ellis, generally suggested that the United States should
not, and probably in most cases could not, recover from asbestos
manufacturera. We thank the Association for its detailed ©
letters. We also thank the school officials of the District
of Columbia and Prince George's County, Maryland; the Building
Commissioner and other officials of Newton, Massachusetts;
the Maryland State Department of Bducation; and the law
. firm of Brown, Connery, Culp, willie, Purnell ¢-4 Green,
of Camden, New Jersey, representing in litigation the *
Cinnaminson Township Board of Bducation,.Burlington County,
New Jersey, for their extensive cooperation in the Department's
factual investigation which attempted to ascertain answers
to such practical questions as: ®Can the ‘dentity of manu-
facturer defendants still be ascertained?” and "What warnings, .
if any, were furnished with the product?®

“u

The Department also consulted with representatives of
the federal Asbestos Hazards School Satety Task Porce,
established by Section 3 of the Act, 20 y.s.C. 3602.

\}: . . f
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and officials, and an industry trade association, had knowledge
of the bangers of asbestos fibers as early as ;he'1930's.

What asbestos manufacturers knew or should have known ib
important for purposes of establishing “"failure to warm,®
'fa}lure to test,” and fforeseeability of harm,"” which are
p;edicates for the theories of recovery discussed under

Legel Issues.

Section V Jiscusses asbestos problems in the schools.
“priable® asbestos -- sprayed ceiling coatings which can be
pulverized by hfpd-pressure -~ poses the principal threat
of releasihg asbestos f}bers 1n§o the air. Although airborne
levels of asbestos fibers telegsed from building materials
afﬁi;ow, it was pointed out in éection III discussing asbestos
related diseases, that even very low levels of exp&su?e to
asbestos fibers have caused mesothelioma.

Pinally, Section VI sete forth several case studies
based-on the cases slready filed by two school districts,
seeking to recover the costs of asbestos removal from asbestos
mandfacturers. Also, this section sets forth tle Department's
observations of the asbestos problem in schools in three

schqol districcs which were visited. %he conclusion is that

friable asbestos products were installed in the schools in

the

gence of warnings Of the dangers posed by the inhalation ’



of asbestos fibers. Also, it is often possible through

investigation to ascertain the identity of the.manbfacturera
of asbestos products used in the schools.

The Legal Issuec portion of the Report commences with
a summary of duéy, breach of duty, injury, and limitations
issues. The proof required of a plaintiff in a products
liability case of this kind is largely the same, régardless
of the particular theory of action. It is emphasized at the
outset that in answefing the legal question of whether the
United States could recover, two legal issues stand out.
The-first issue is whether the cost of removing asbestos --
which would probably be characterized by many courts as
*e~onomic loss® -- can be characterized as a tortious injury
for purposes of establishing the "breach of a duty‘ element
of a restitution or tor* producés liability theory of re-
covery. The second issue 1f whether; in view of the fact
that asbestos products in most cases were installed in the
schools anywhere from nine to thirty-five years ago, statutes
of limitation operate as a bar to recovery. The issues are
intertwined in that it will be necessary, in many juris-
dictions, to establish that the particular form of “economic
loss” represented by asbestos removal costs is a torticus

injury, in order to obtain the benefit of more appropriate
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and more favorable statutcs of limitation than are applicakie

to contractual causes of action. The basic task of a school

N district plaintiff will be to establish that its cause of action

should not be viewed to have accrued or manifested itself
unbil a time within ths period of the applicable statute of
limitation -- for examgle, less than two years ago under
a two-year statute. .

Section I of the Legal Issues portion discusses the economic
loss issue, and states that the failure to warn, coupled

with the hazardous nature of the product (Sections III and IV,

General Background, infra), support the conclusion that the

»economic loss® caused by asbestos school hazards should be

characterized as tortious injury. This section precedes the

. aiscussion of potential theories of recovery, because it is

a critical legal ifsue raised i{n answering the question
posed by Congress, *could the United States recoverz'
Section TI contains a discussion of the likely equit-
ab{e and comm?n law theories of recovery. Equitable restitution,
and the tort products liability theories of strict liability
and negligence, are the likely theories of recovery. }hplied
warranty is discussed very briefly. Contractual statutes
of limitation usually accrue at the time of delivery of the

product rather than manifestation-of injury, so that an

s




implied warranty theory is likelg time-barred in many juris-
dictions. xisrepresentatioq;is also discussed as a potential
theory of action not encumbered by the economic loss obstacie.
Nuisance is concluded to be unavailable to school districts
as a cause of action. Section II F discusses legal arguments
that can be made as to ;hethe: friable asbestos constitutes
a hazard, including argument based on Congress' findings
contained in the Act requiring this Report, and previous
judicial rulings supporting a collateral estoppel argument,
However, no attempt is made to try the factual case in this o
Report. 1If the courts do not find friable asbestos hazardoug
Ps a matter of law for purposes of establishing a regtitution
or products ljability claim, this issue will be determineﬁ
by juries or judges on the basis of expert gcientific and
medical testimony. Finally, Section IY G concludes that
state law rather than "federal common law® will probably be
determinative of substantive, as well as procedural, issues.
Section III discusses potential federal .remedies under
the Toxic Substances Control ikct and the Consumer Product Ssafety
Act. It is concluded that absent administrative action, re-
igvery under these Acts is unlikely. No\pésition is taken as to

the desirability of administrative action under these two Acts.

ERIC :
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Section IV discusses in very general terms the potential
liability of parties othgr than asbestos manufacturers --
such as distributors, general contractors and architects.
No position is taken on the liability of such other parties
and it ig recommended that déci;ions whether to include
" other parties as defendants be pade on a case-by-case basis.
Finally, Section V discusses the statute of limitation ;
issue. As important as the limitation issue is, it is a
subject on which 1t is difficult to provide answers in a
v general report of this nature. Outcomes under the limitation a
statutes will depend on the varying laws of each state,

and also may bé determined by specific factual situations.

éEl{l\C :‘:‘: _ . ) 1[)
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are chrysotile ("white asbestos"), amosite ('browﬁ asbestos"),

GENERAL BACKGROUND

; I. USES FOR ASBESTOS
The word asbestos, of Greek origin, means "not extinguished,”

recognizing its most prominent phyzical characteristic --
resistance to fire. Asbestos has been used since the first
century because uf this characteristic. As technology advanced,
manufacturers introduced asbestos into a variety of products,
p;rcicularly basic building materials, to erhance their scréngch
and durability. 2/ @

. Asbescog is t generic'cqrm applied to ; wlde chemical
variety of. naturally occurring mineral silicates that separate

into fibers. The three major forms of asbestos migg;alE

and crocidolite, ("blue asbestos"). Specific attributes
and properties vary with the different forms, but fibers of

all three forms share the commercial values of being incom-‘

E

bustible, possessing tensile stréngth, and having thermal

and electrical insulating properties. Asbestos fibers may

1)
be packed, woven or spraved. The fibers also share the °

~

characteristics of durability, flexibility, strength and

Oversight Hearings on Asbestos Health Hazards to School-

2/
children:

Hearings on H.R. 1435 and H.

R. 1524 Before the

Subcomm. on Elementary, Secondary, and Voca

tional Education,

96th Cong., lst Sess. 220 (1979)(statement of Joseph Mohen).
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resistance to wear, making asbestos a well suited elexvent

for appcoximately 3,000 separace commercial, public and

industrial applications. 3/ - .

Since the turn of the century, many building codes have

required that the steel beams and columns in high rise buildings
4 be protected with a suitable fire resistant coating. asbestos—
- containing spray-or coatings became a popular lightweight fire—
proof- medium‘used extensively to s;tisfy this requirement.
. Asbestos-containing coatings were widely used for fireproofing,
acoustical, and decorative applications from 1950, through the
early 1970s. 4/

Spray application of asbestos offered the advantage

of rapidly covering large or irregular surfaceg evenly and
efficiently. The application of asbestos as a sprayable
- material expanded rapidly during World War II when it was
widely used for insulation in ships and submarines. In its
use for thermal insulation and acoustical treatment, varying
percentages of asbestos are mixed with other mineral fibers
and mineral binders. Spray application is the Primary use

with which the schools are now concerned.

3/ U.S. Envirormental Protection .gency, Asbestos-Containing
Materials in School Buildings: A Guidance Document, Part 2,
I~1-1 = 1-1-2 (1979).

4/ 1979 Hearings, supra note 2, (statement of James P.
Leineweber, Ph.D.) at 178-79.

.ERIC ' ™
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the period 1946-1972." &/

Levine) at 213.
6/ 20 v.s.C. 3601(a)(4).

ERIC

Aruitoxt provided by Eic:

Beg'nning in the 1950s blenéed fibers were used on the
underside of ceilings, and in boiler rooms and mechanical rooms
to prevent the loss of heat (thermal insulation) and the trans-
mission o€ sound (acoustical insulation) to other areas. 5/

= "{Sjubstantial amounts of asbestos, particulaély in sprayed

form, have been used in .chool buildings, especially during

s/ 1979 Hearings, supra note 2, statement of .Herbert L.
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11. DESCRIPTION OF THE ASBES10S INDUSTRY
The purpose of\tth gection is to provide some understanding
of the segments of the ashestos industry as an ai in considering
‘potential defendants and theories of liability.
The movement of asbestos within the asbestos industry is
}llust:ated below:
Mining--- ‘Milling--- primary-—- Secondary Industries--- Consumert 1/

Industries Industries
t...s Consumet Industries

The mining segment of the induastry is the first to make con-
P %

tact with asbestos. FIoL 1971 to 1975, between 80 to 85%
of the asbestos consumea domestically was imported , and of
the lmﬂ&:ted asbestos, nearly 96; originated in Canada.
The mi}ling segment of the industry is very closely conneFted
to the mining segment because mills generally a;e located near
“ the mines. Mozeéve:, the mines and mills generally are owned and
operated by the same parent corporations.
The mining segment of tho industry is also closely
connected to the primary industries -; the product manufacturers

who ln1t1a11§ fabricate asbestos products. Four corporations,

2} @

1/ Uu.s. Environrental Protection Agency, Chemical Market
lgputéOutgut Analysis of selected Chemical Substances to

Assess sources of Envitonmental Contamination: Tagk 111

Asbestos, 20 (1978).
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Johns-Manville Coréoration, Raybestos-Manhattan, Inc., Jin
Walter Corporation, and ASARCO, Inc., not only control large
mining interests in Canada, but also control nearly 35% of
the American asbestos products market. 8/ (See Tables 1 and 2
for the n;jor manufacturers and miners of asbestos, and major .,
Producers of asbestos products, in the Appendix to this section.)

secondary industries continue the manufacturing process with
an xntermedxate asbestos product -- one in which the asbestosg
has previously been modified in a primary industry, by further
processing, modityxng or fabﬁ}catjng it to produce either another
intermediate product tc be further processed, or a finished product.
Finally, cdhsumer industries purchase a finished asbestos-containing
Product from a primary or secondary industry, and apply, install,
efect, or consume the asbestos-containing product without further
physical modification of.the product. 9 Table 3 in the Appendix
illustrates the diver ‘:y of transactions among primary, secondary
and consumer asbestos industries.

.Spray insulation products utilized 2% of the aslectos con-

sumed 1in the United States in 1971. 10/ sprayed asbestos products

[
.

———— — 10/ _Asvestqs, January-1973, at 38.-

8/ 1d. at 22.
8/ 1d4. at 20.
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were advertised in Asbestos magazine (1934-1973) and in Sweet's -

Catalogue Service - Architectural Files }1947-1971). The éom~-

panies and their respectivé products found in these sources .

include:

Company d Product . 5

.. Sprayo-Flake Sprayo-Flake
SptaQed Insulation' Inc. Spraykote
t .
Asbestos Fibres Inc. . Spraycraft (Formerly Spraykote) °
(Subsidiary of Sprayed .

Insulation Inc.) R

Smith & Xanzler Inc. ; Spraycraft {Formerly Spraykote)
(Seems to be new name - -
for Sprayed Insulation A

Inc. after 1955)

National Gypsum . Thermacoustic (Asbestos not ~
N specifically identified)
.. U.S. Gypsum Protokote ~

Textolite (Asbestos not
gpecifically identified)

Asbestospray Corp. Asbestospray-
(Later bought by °
Spraycraft Corp.) S .

o .
¢ .

Alr-0-Thern Jet-Sulation ) Asbestos not
Jet-Acoustics) present after
1965

Columbia Acoustics & CAFCO Spray
.. Fireproofing Co. Blaze-Shield v
(CAFCO) Sound-Shield *

Heat-Shield




T

Company

U.S. Mineral Products Co.
(Forrmerly CAFCO)

Sprayon !nsuiation & Acoustics,
Inc.

Sprayon Research Corp.

Keasbey & Mattison Co.
(Later sold to Certain-Teed)

Armstrong Contracting & Supply
Corp

Armstrong Cork Co.

-
Baldwin-Ehret-H{ll Co.
‘(Later bought by Kecne Corp.)

Sprayed Insulations Ltd.

Benjamin Poster Co., Div. of
Amchem Products

Aacr -Sprayed Insulation Inc.,
- Div. of Rogers Insulating &

Roofing Co. o

Wilkin Insulation Co.

U.S. Insulation Sales Corp.

Product

CAFCO Spray

CAFCO Sound-Shield
CAFCO Sound-Shield 85

Spraydon

Spraydon

Sprayed "Limpet® Asbestos
Sprayed *"Limpet® Asbestos

Armstrong Armaspray 16

Pyrospray™
Monospray

silbestos

Foster Spray

Aaer-Spraved SprayCraft

Thermo~-Spray
Thermo-Coustic
Thermo-K Insulation
Thermo-Kote

In separate lawsuits brought by ichool districts

secking to recover costs of rewoving asbestos fron schools,

the products and manufacturer defendants have been "Sprayolite”

manufactured by-National Gypsum Co., and "Audicote®™ manufactured
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% by v.s. Gypsum Co. 11/

’ probable defendants in litigation seeking to :e‘cove: the
; costs of reméving or containing asbestos in the schools, include
fjw ,.. the ¢onpanies mining, milling and processing asbestos, as well

. . as the companies manufacturing t(;w finished .Er jable spray-on

X preducts act\;ally used in the schools. .

+ « ¥ L

:‘ S—
M R .
7\ b
N * ’
”
LY .
> .. 1Y/ See discussion in the Case Studies section of this Report,

infra.

i
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Appendix

Table 1 Captive Eiber Sources for the MYajor American Asbestos
Product Manufacturing Firms., 12/

Company : Mine Fiber-Proéuclng Capacity
.. o (Short tons/year)

Canadian Mines
»

ASARCO Lake Asbestos of
- 5w Quebec, Ltd. . 150,000

Johns-M néille Canadian Johns-Manville
Products Corpg * » Co., Ltd. 835,000

P
Jin ﬁelter Corp. * ~Carey-Canadian Mines, Ltd. 200,000

*
Raybest§s-Manhattan, Cassiar Asbestos Corp. 110,000
Inc. . (ggrtlal interest)

General Dynamics Asbestos Corp., Ltd. 500,000
Corp. (54% interest)

\ American #dines

Atlas Asbestos Co. Atlas Asbestos Co. 25,000
Union Carbide Corp. Union Carbide Mines 10,000

. Johns~Manville Coalings Asbestos Co. {closed at present)
Products Corp.

12/ U.S. Envggonmenzal Protecgion Agency, surza note 7, at 23.

2
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Table 2 Twenty of the Largast U.S. Asbestos Product Manufacturers. 13

: - Company . Estimated 1975 Approximate Percenta:-
Asbestos-Product Sales of the U.S. Markez
{$ millions)

1. Johns~Manville Corp. 240 18.0
2. Raybestos-Manhattan, Inc. 140 10.5
‘3. GAF Corp. 114 8.5
4. Bendix Corp. 72.5 5.5
T 5. Jim Walter Corp. 71 5.5
(Celotex) .
6. “rmstrong Cork Co. 60 4.5
7. Ialinois Central 60 4.5 »
< » Industries (Abex Corp.) '
. - 8.°'Plintkote Co. . 50 3.5
s .- 9. Asten-Hill Mfg. Co. 40.5 3.0
10. B.X. Porter Co.. 37.6 3.0
11, Certain-Teed Corp. 33.1 2.5 - -
12, Nicolet Industries ° 30.7 2.0
13, Kentile Floors Inc. 29.5 2.0
14. National Gypsum Co. 27.1 2.0
15. Royal Industries 24.5 2.0
16, Uvalde-Rock-Asphalt Co. 21.6 i.5
: 17. Sabine Industries 21.6 1.5
.. 18+ American Asbestos Textile 15.0 1.0
19. ASARCO Inc. ¢ 13.0 1.0
(Cement Asbestos Products) .
20. Gatke Corp. ' 11.6 1.0

l

13/ 1d. at 24.
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I1I. HEALTH HAZARDS

The health hazards resulting from exposure to asbestos
were first identified in occupational settings with high
levels of fibers proJucing asbestosis and/or lung cancet.

More recent medical investigations have also uncovered

'hazards in non-occupational settings, with low levels of
fibers producing mesathelioma. This section discusses asbestosis,
lung cancer and mesothelioma as'they have been reported by
various medical investigators.

A. Asbestosis

Occabational health hazards associated with the inhalation
of asbestos fibers were documented in the early 1900s. The
health risks include non-malignant pulmonary fibrosis (or
asbestosis), and several types of malignancies -- b}onchogenic
cafcinoma (lung cancer), pleural and perito;eal mesothelioma,
and possibly other tumors. 15/

In Europe, especially England, medical and governmental
authorities began recognizing and recording serious pulmonary
illnesses and deaths occurring in asbestos factory and mill
workers as early as the turn of the century.” In 1906, H.

Montagu-Murray, a physician at London's Charing Cross Hospital,

15/ W. B. Reitze, W. J. Nicholson, D. A. Holaday, I. J.

Selikoff, "Application of Sgrayed Inorganic Fiber
Containing Astestos: Occupational Health Hazards," 33

American Industrial Hygiene Association Journal, 178 (1972).

.ERIC
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; teported to a Departmental Committee on Industrial Diseases

. ' in Great BzitQin the autopsy findings of a man who had worked
for ten years in the carding room of an asbestos factory.

,' Montagu-Murray determined that the man had died of pulmonacy
] fibrosis. 16/ Montagu-Murvay considered that the oom -
dust had caused the lung scarring, or fibgggis, but prédicted,
wrongly, that since the disease possibility was :ecognizeq:-

N similar cases were unlikely to occur in the future. 11/

In North America conrzrns over asbestos related health

hazards surfaced about a decade later than in Furope. A

Canadian health inspector, examining conditions in an asbestos
factory in 1912, noted the remarks of a local physician, =
who commented that large ahfunts of asbestos dust f}oating
in the factory's cobbing room had a "weakening effect" .
on the workers' lungs. 18/

The year 1924 is considered to'be the turning point
in the medical recognition of asbestos related health hazards.
In that year Cooke putlished an article, “Fibrosis of the lungs

Due to the Inhalation of Asbestos Dust™ in the British Medical

16/ 1. J. Selikoff and D. H. K. Lee, Asbestos and
Disease, 20 (1978).

g

ERIC

11/ 1. J. selikoff, "Asbestos-Associated Disease,” .

l— —— 568--in-Max ty-Rosenau-Public Health—snd Preéventive MeZicine, -
(11th ed. John o. Last 1980).
18/ 1. J. Selikoff and D. H. K. Lee, Susta note 16, at 21.
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Journal, whiun reported tne death of an asbestos worker from
pulmonary fibrosis. The aut~psy revea}ed “curious bodies”

in the lungs of a woman who died after working thirteen

years in a British asbestos textile factory. 19/ It was not
until 1929, that the "curious bodies" bécame known as "asbestos
bodies.” 20/ 1In-1927, Cooke made 2 more detailed study of pul-
monary fibrosis in asbestos workers and coined the term
"asbestosis.” El/‘ -

Merewether 's description of debestosis in 1930 led to the
British Parliament’s promulgation of enviroééental regulations
and medical control in the United Xingdom which became effective
;n 1932, 22/ A year earlier, Parliamentfgiassified asbestosis
as a compeasatory disease requiring mandatory post-mortems,
thus, aiding medical research. 23/.

In 1938, authorities in the United States proposed

guidelines for acceptable dust concentrations in the asbestos

19/ M. Villecco, "Technology: Spray Fireproofing Faces
Control or Ban as Research Links Asbestos to Cancer,”
133 Archicectural Forum 52 (1970).

gg/s I. J. Selikoff and D. H. K. Lee, supra note 16, at 22.

21/ National hcademy of Scieuces, Committee on Biological
Effects of Atmospheric Pollutants, Asbestos: The Need
for and Feasibility of Air Pollution Controls, 4 (1971). -

2277 1979 Hearings, suprano te~27-at—419% - e

23/ M. Villecco, supra note 19, at 51.
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textile industry. These guidelines, proposed by Dressen
et al., were published in a U.S. Public Health Bulletin. 24/
Thus, tpe first clearly demonstrated and officially re- .
cognized adverse effect of exposure to asbestos was the disabling
disease of asbestotic pneumoconiosis, or asbestosis. 28/
B Asbestosis is a diffuse, pulmonary fibrosis, which is proaressive
) and non-malignant. It is jnitiated by the inhalation of micro-
scopic airborne asbestos fibers. When inhaled some of the
fibers become entrapped in the lungs and remain there causing
biological actions. 26/ ’
Although in its early stages asbestosis may not be
- detected by x-rays, they eventually will show "diffuse
interstitial £ibrosis (increased fiorous tissue growth) in
the lungs." 27/ Apart trom radiographic changes, clinical
manifestations of the disease ares dyspnea, or shortness
of breath; diffuse basa) riles, ur bssal lung noises; coughing;

restrictive pu%monary lung function; élubbing of the fingers

24/ National Academy of Sciences, Committee on Biological
Effect3, gupra note 21, at 4.

25/ 1bia. .

26/ George A. Peters, and Barbara J. Pater8, Sourcebook
on Asbestos Diseases: Medical, Legal and Engineering
Aspects, B2 (1980). <

Vﬁ>27/ 1979 Hearings, supra note 2, at 419.
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(thickening and curvature of the fingernails); and cyanosis, o
- (or deficient oxygenation of the blood causing a bluish )
y coloration of the skin and'mucous membranes). 28/ In its b
gsevere forms, death ma& result because either the'lungs

with their decreased vital capacity are unable to provide

enough oxygen to the body, or, the heart is unable«to‘pump '
? blood “hrough the scarred lungs, causing cardiac arrest. 29/

B. Lung Cancer : .

In the past thirty to forty years, malignant carcinomas

(cancers) of the lungs, larynx, gastrointestinal tract, and

pleural or peritoneal mesothelioma have been !inked to asbestos

exposure. In May, 1935, Lynch and Smith reported in the

United States that an autopsy performed on a fifty-seven

year-old asbestos mill weaver with twenty-one years of exposure,

éhoweq carcinoma of the right lung as vell as asbestosis. 30/
In October, 1935, Gloyne published an account of two cases

of lung cancer and asbestosis. Both victims were women; one

worked as an asbestos spinner for eight years before her death,

, 28/ G. A. Peters and B. J. Peters, supra note 26, at B4-B5;
. National Academy of Sciences, committee 6n Biological
Effects, supra note 21, at 4.

29/ 1979 Hearings, supra note 2, at 419.
—_ 30/ I J. Sellkoff and D.uH.—K.—Laa,_suE:A-note 16,. at_26. -

.
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and the other woman was exposed to asbestos for only nineteen
months, fifteen years before her death. 31/

Throughout the 1940s evidence accumulated Iinking agbestos
exposure and lung cances. In 1943, Wedler found a 16% pre-
valence of pulmonary . <cinoma in ninet?-twa autopsy reports
on asbestotic patients. 32/ éerewether's 1947 Report of the
Chief Inspector of United Kingdom factories related thirty-one
céases of 1ung cancer in 235 patients known to have died with
asbestosis during the period 1923-1946. This was & cancer
rate of 13.2% as opposed to an incidence of only lﬂgz\ {91 of
6884) in persons certified as having diqd of silic;;is ducing

.

the same period. 33/ . v

Hueper, writing in 1951 said that:
Although wWarren rather receatly maintained
¢ -that the connection between asbestosis and
lung cancer is of a coincidental nature, the
- _actual existence of a causal relationship,
appears very likely. 34/
Comments of a gimila:c nature to Hueper's were made by Gloyne
who had examined 1,247 lung specimens for ﬁkeumoconxosis

sent to him during the period 1929-1949. Gloyne stated:

31/ Ibid.
32/ 1d. at 27.
. .33/~ 1bid. .
347/ Ibid. -
- .
. R .
J ‘ o
' - ‘
3 )
b
O . . 4
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Whether fworkers with a dust hazard) have a
risk over and above [that of the general
population) as a result of their occupation
cannot yet be clearly shown, but the
mortality of the asbestos workers is
disturbing. In the present series, 14% of
the patients with asbestosis~algo had
primary cancer of the lung. This is all
the more striking because so many of them
(41.2%) were females. 35/

In 1955, Doll réported on coroners' autopsies performed
since 1935 on persons employed at a large asbestos works.

In studying these reports, Doll concluded that lung cancer
was a specific industrial hazard faced by certain asbestos
warkers; and, he found that "the average risk among men
employed 20 or more years had been 10 times that experienced
by the general }opulation.' 36/

While lung cancer occurs .in people who have had no known
exposure to asbestos, the risk of disease increases some five
to ten times with moderate exposure to z2irborne asbestos fivers.
Though results of medical and scientific studies seem to in-

dicate that "no single type of fibre seems to be especially

important in relation to the lung ca?cinoma_;isk' 38/,

35/ Ibid

36/ b

31/ G. A. Peters and B. J. Peters, supra note 26, at 28. ~
38/ J. C. Gilson, "asbestos Cancer: Past and Future Hazards,"

.66 Proceedings of the Royal Society of Medicine, 398
(1973). Ny

31/
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‘(:)eceét'survqys [McDonald et al., 1971, Newhouse 1969,
Newhouse ¢t al., 1972) have produced good evidence that the
lung carcinoma risk is dose related." 39/

One of the major problems in attempting to determine the
level of asbestos exposure which is hazardous and cancer-producing
i§ the long latency period of fifteen to thirty-five years
or so between the first expoéure to asbestos and the clinical
evidence of c&ncer.

.
Cancer latency periods vary because of individual
reactions to carcinogens and differences in
length and intensity of exposure. For any given
exposure dose, some individuals will respond
early, some late and some not at all. For each
exposure level a different latent period probably
exists. These latent periods are probably related
to the intensity of the exposure. a0/

In the early 1960's, Selikoff, Hapmond, and Churg studied
the case histories of 632 asbestos workers. They calculated
that by 1962 there should have been 203 deaths among this
group; however, there were 255, an excess of 20%. A 19,7
study of 370 union members revealed similar data.

The number of'deaths was not the only alarming.
£inding, but also the causes. None in the general
population would have died of Asbestosis, but
many of the asbestos workers did. There was also

an extremely high incidence of cancer among the
workers, especially lung cancer. (Not one died

1bid.

1979 Hearings, supra note 2, at 42°,
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of, lung cancer who was not also a smoker, but
that is little-consolation.) 41/

Selikoff, Hammond and Seidman gatheced mortality data
on 17,800 asbestos insulation workers for the period of
January, 1967 to Decembgr, 1976. During this period, 2,270
of these individuals di;d. It was found that 44% died from
cancers, including 20% from lung cancer, and 7% from mesotheiioma.
Additionally, 7% of the workerf died from asbestosis. 42/
It shoyld be noted'that deaths from mesothelioma and asbestosis
are rare in the general population. The luyg cancer death rate
in this study exceeded the general population (white males)
%ung cancer death rate by ; factor of 4.58. 43/ In the
Nicholson report in which the Selikoff, Hammo;d and Seidman
study is discussed, the authors comment on these statistics:
Comparing the frequencies of deaths from cancer
ané asbestosis in these workers with those among
the general population, nearly 40%.of the deaths

can be attributed to their occupational exposure
to asbestos. 44

41/ M. villecco, su
article, Dr: sel
male population smoke

a note 19, at S*, According to Villecco's
koff estimated chat 75% of the adult
at that :ime.

42/ W. J. Nicholson
Swoszoski; J. D
in School Buildings:

A. N. Rohl, R. N, Lawyer, B. J.

Todaro, Control of Scrayed Asbestos Surfaces
A FeasibilTty Study, Reéport to the

I Environmental Health Sciences 3 (1978).

43, 1d. at 48,
84/ 1d. at 3,




. Nicholson also observed: ™ . ~. "
.. ) +ees 1t has been calculatéd that the combined risk i
of dying of lung cancer of an asbestgs‘worker who
. smokes is 92 times thyt of an ind al who
. -+ neither smokes nor works.with asbes{os. 45/

In 1973 Gilson diszusscd some of the’ fectors influencing

. 3
- + asbestos related cancersg ..

- The more important and specific factors affecting
the incidence .of asbestos cancers are becoming '

: clear. The total dust dose as well as the

*. pattern appears important ... The four important -
! - common types of fibre ~ chrysotile, amosite, -
L ‘crocidolite, and anthophyllite ~ differ in their .
"N biological effects., The segrec of dispersion,

- : diameter, length, and shape of fibre mariedly
‘{influence where the dust is deposited in the
lungs and 1tl\subsequent elimination, and

. probably its b%;loglcal effect, The lapse of .
‘time between £{2st exposure and the detection.of

associated, cancers is long - rarely less than Ty

- twent¥ years for mesotheliomas.... Cofactors, -
especlally cigarette smoking, are certainly

important; others, such as heavy metals also

‘n the dust, may be relevant. 46/

P
C. Mesothelioma
= Mesothelioma is a diffuse cancer which spreads over :
I
. either the surface.of the lungs -- pleural mesothelioma,
or, over the surZace of the stomach lining -- perltoﬁea! . T
mesothelioma. Both pleural and peritoneal mesothelioma
45/ W. J. Richolson, "Case Study: Asbestos = The TLV
Approach,” 271 Annals of New York Academy of Sciences,
. 164 (1976).
46/ J. C. Gilson, supra note 38, at 397. .
4
T T . T
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..are usually marked by severe pain, which in many cases is ~ o

unresponsive to ﬁnalgegics. Death usually occurs within

one to two years of diagnosis and often strikes within a

«matteg of months. As of this daté there .is no effective
trcatment forvkesothelioma, nor is there an effectiQe sereening®

method. 47/ . . '

<

R LR

He;othelioma "is a relatively rare form of cancer whose
rclatjonsﬁip to asbestos has been.generally known since the
laté 1930°'s." 48/

In Asbestos and Disease, Selikoff attributes the first

publ}shed account of mesothelioma to £. Wagner, who in 1870

described { primary neopla§m or tumor of the pleura. Selikoff

gou s 9n to trace more recent notice of mesothelioma. 1In 1947;

Mallory et al., in studying records from Massachusetts General .

Hospital, reported a case of mesothelioma of the pleura and

pericardium. The victim worked with asbestos =~ cutt{ng in-
*.gulation board. 0

In 1963, Waghner reported to the International Congress on

/ G."A. Peters and B. J. Peters, supra note 26, at B6-B7.

il
48/  Hardy v. Johns-“anville Sales Corp., 509 F. Supp. 1353, 1355
(E.D. Tex. I981).

Occupational Health in Johannesburg that he had seen 120 -
|
|
|
|
|
|
|
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cases of mbgsothelioma in South Africa since 1956, Inter-—
oestingly cnough, Wagner stated that more than half of these
cases were people who had never worked in the uasbestos
industry, but, who had lived in the vieinity of the Northwest
Cape crocidolite asbestos mines and mills, Thus, thg
importance of environmental cxposure was established. 19/
The link betwcen environmcntal erposure to asbestos and
the occurrence of megsothelioma was further documented by
Newhouse and Thompson in an article Published in the British

Journal of Industrial Mcdicine. Newhouse and Thompson studied

seventy-six London Hospital patients diagnosed as having
mesothelioma from 1917 to 1964. Of these seventy-six, "31
(40.8%) had occupational exposure to asbestos, 9 (11.8%)
had a relative who worked with asbestos, 11 (14.5%) had
neither of those backgroundc, but had lived within a half
mile of an asbestos factory, and 25 (32.9%) had no known
. contacts” with asbestos. 50/
' gEvidence of indirect occupational exp?sure to asbestos

and the incidence of mesothelioma accumulated rapidly in the

" 49/ 1. 3. Selikoff and D. H. K. Lee, supra note 16, at 28-30.

50/ National Academy of Sciences. Committee on Biological
gffects, supra note 21, at 17,
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1970s. Harries, in 1972, reported on thirty-seven cases of
mesothelioma diagnosed in shipyard workers “whose only exposure
to asbestos was from proximity to asbestos workers.® 51/
Nicholson'teported that another study showed that gold
miners 2xposed to relatively low levels of asbestos iabout '
one-tenth of the Occupational Safety and Health Administration
Stahdard in force. at the time) "had three times the expected
risk of nalignané respiratory diseases.”™ 52/ It was-found
‘in a study of the mortality records of a large U.S. asbestos
products manufacturing facility, that workers in low dust
areas, who had "minimum risk of death fer asbestosis, had
the same high risk of decath from cancers as vorkers in
dustier areas.” 53/
These reports of increasing incidence of mesothelioma
are particularly disturbing for several ;;asons. First, unlike
asbestosis, mesothelioma does not appear to be almost exclusivély
an occupational hazard. Many documented cases of mesothelioma
have occurred in environmental circumstances, such as in persbns'

living in the same household as an asbestos worker, of residing

w#ithin the neighborhood of an asbestos mine, factory, or

51/ 1979 Hearings, supra note 2, at 429,

s2/ ‘Ibid. .
53/ Ibid.

- e
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mill. 54/ Another disturbing factor associated with mesotnelioma
is the very low level of asbestos ¢xnosute involved in a num=

bet of-cases. In Sourcobook on A-hestos Disease: Medical,

Lecsl, and Eniin2ering Aspects, the authors write that the

prevention of mesoth liora "is beot accomblished by avoiding
expo3ire to asbestos. ¥o threshold has been esiablished
to define what might be a reasonakly safe exposure level.” 55/
Gilson addresses the problem of dose level in "Asbestos
Cancar: Past and Future Hazards® in writing:
Information about the doce of dust and risk of
mesothelioma at present is qualitative. There
are nany reports of cases following short
exposures -- a fr» weeks. Cases have fol lowed
exposure to dusty clothes in ‘the home. 1In
addition, asbestosis is often absent, again
indicating 2z relatively small dose¢ of dust
{Wagner et al., 1971) but there is cvidence of
a relation of risk to dust and length of
exposure {Newhouse et al., 1972). 56/
Finally, there is the factor of a long Jatency period,
v
which almost always comes into pluy in the incidence of mesothelioma.
According to Grundy and Miller, mesothel {oma in adu}ts generally

h occurs in the sixth or seventh decade of life, often following

34/ W, J. Nicholson, E. J. Swoszowski, A. N, Rohl, J. n.

Todaro, A. Adams, "Asbestos Contamination in United States .
Schools from Use of Ashestos Surfacing Haterials,” 330 Annals
of the New York hcademy 595 (1979).

334 G. A. Peters and B. J. Peters, supra note 26, at B7,
3¢, J. C. Gilson, supra ncte 38, at 400.
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a bricf high do' ¢ or a prolongcd low doce «xposute to asbestos,
with usually a lateney poeriod of 20-40 yeors hetween initial
exposiate and tumer manifestation. 57/

while thaie are & number of reports linking the incidence
of arlestos related.divcuse to w.orrers hoavily expoerd, 58/
the avantitative effects of low-level environaental yvosure
to asbestos fibers, 1s not so hénvily documented. {lowever,
ft should be noted that foreign rescarch on occasion has

been rore advanced than Aierican rescarch. 59/

’ -

57/ G. W. Grundy and R, W. Miller, "Malignant Mesothelioma
Tn childhood: Report of 13 Cases,” 30(5) Cancer 1217 (1972).

58/ One.report which the Peters discuss in Sourcebook is

that of P. L. Polakoff, "Asbestos Related Discases Hazard
Prevention” published in 1979 fn Hazard Prevention. Polakofl
estimates "that some 20-25V of the heavily cxposed workers
will die of lung cancer, 7 to 10% of mesothelioma, and 8
to 9% of gastrointestinal cancers." Additionally, “another
10t will die of conmplications associated with ashestos."
According to the report, "(t)hat represents ... a stagaering
total of 1.6 million workers expectod to die 0f an asbestos-
related disease, which represents ahout 67,000 deaths per
year in the Un*tod States (about 17% of all cancers detected)."
G. A. Peters and B. J. PeterS, supra nole 26, at B19.

59/ Sce p. 36, infra.
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N J IV. INDUSTRY AWARENESS OF ASBESTOS HEALTH HAZARDS
Tris section discusses the i3sue of asbestos indéstry ' 4
awareness of occupational health hazards. What asbestos
manufacturers knew or should have known {s important for .
purposes of establishing "failure to warn,” “failure to )
test," and "foresecability of harm." These elements are
predicates for the restitution and producés liability theories v
of recovery, discussed in Section II of the Legal Issues
Section of this report. ’ ’
por example, plaintiffs may attempt to impute knowledge
based on such things as a 1918 bulletin on "Mortality f}om
Respiratory Disesses in Dusty Trades,” by the U.S. Bureau
of Labor Statistlcs reporting "that it was the practice of .

American and Canadian insurance companies not to insure

&

asbestos workers due to their assumed health risks.” 60/

The focus of discussion here however, is a series of
letters allegsdly «etween various members of the asbestos
industry rgcently discovered during products liability
litigation. 61/ These letters have been used by plaintiffs

. in products liability litigatiqﬁ against the industry to
contend that members of the asbestos industry Sought to
obscurf data on the relationship between asbestos exposure ¢

and disease. ‘ z

60/  hsbestos Litigation Reporter, February 7, 1979, reprinted
) in 1979 Hearings, supra note 2, at 485, 492.

61/ T1e docurents referred té in this scction were produced
in litigation against the industry in Barlieb v. Turner

& Newall XLrd., Civil Action No. 78-1027 (E.B. Pa., Con$olidated
Nov. 26, 19807, )
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It {s stressed at the outset that industry defendants
nay dispute thc authenticity of the documents cited in this
section, or may otherwise contest the of conclusions drawn

from the documents. We do not attespt to raise or resolve

. such issues, but do sat forth examples of th documents,

since the governmeat obviously may attempt to use them to

“

N help prove “failure to warn,” "failure to test,” and "fore-

secability of harm,” if litigation should be brought against
asbestos manufacturers td rocover the costs of abating
asbestos hazards in the schools.

2

™~ while the narrative of the following documents is set

LTSS

forth in an affirmative style to aid comprehension - inserting
the word "alleggbly" in every sentence would become painfully
repetitious I we expressly caution that there may be perfectly
valid objections as to the authanticity or admissibility H
.of any or all of the letters, reports, studies, minutes,

or other documents discussed or quoted; 1in the remainder of this

section. .

w
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In a December 10, 1934 letter from vandiver trow:,
General Counsel for Johns<Manville, to Dr. A.S. Lancza, Medical .
Director of the Metrop&litan Life Insurance Co., Brown gointed
out thatzLanza omitted from a ga{}eQ proof of an article
he was preparing, entx%lod, "Effects of the Inhalation of
Asbestos Dust on the Lunas of Arhestos Workers,” obscrvations ~
© aprearing in the original draft which minimized the serxousness' .
I ) of gxsease due to asbestos exposure. Brown went on to say,
“obse .vations xncludedtxn‘your original report presented
an aspect of your survey that was favotrable to the industry
and:we should like to see them retained.”
.On Septenmber 25, 1935, A.S, Rossiter, editor of Asbestos,
wrote to Sumner Siopson, President of Raybestos-wanhattan,
requesting permission to report on asbestosis and the work
beirg done to reduce or eliminate the disease. Robsiter
~ stated that 'Ea)lways you~havq:re0uested that for certain
obvious reasons we publish nothing, and, naturally your
wishes have been respected.” On October 1, 19.5, sy=ner .
Simpson wrote to Vandiver Brown zbout the‘letter from Rossiter
and commented, "I think the less said about aghestos, the
better off we are, but at the same time, we cannot lose
track of the fact that tnere have been a number of articles

on asbestos dust control znd asbestosis in the British trade

magazines.™ Simpson {urther commented on Rossiter's cooperation \

BaY
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' saying "{tlhe maguzine *hAubéstos' is tn the business to
publish articles,affecting the trade and they have been -

: very decent about not reprinting the Cnglish articles.”

vandiver Brown replied on October 3, 1935, "I quite agree

< with you that our interests are best served by having asbestosis

receive the minimum of publicity.”

Regarding foreign reseatch, Brown suggested to Simpson
> that they: &‘u
R warn the editors to use Americén data on .
R the subject rather than English. Dr. Lanza
has freguently remarked, to me personally
and in some of his papers, that the clinical
picture precented in North American localities
where there is an asbestos dust hazard
is considerably milder than that reported
in England and South Africa.

The fndustry allegedly began supporting its own research
at Saran;c L.aboratory, Saranac, New York.

Simpson wrote to F.H. Schluter, President of Thermoid ,
Rubber Co., on November 10, 1936, describing a proposal

. for asbestos manufacturers to take over Dr. Gardner'sistudy

on dyst ar Saranac Laboratory, each one paying an_eéuﬁl
amount. After completion of the research, the subseribers
could then decide whether to publish the results. Siipson

added, "My own 1dea 1s that it would be a good thing to

Q 4 9
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distribute the information among the medical fraternity,
provided it is of the right type and would not injure our
companies.®” Simpson stated that the industry needs information
to support them in Court and that "(wle do know that Asbestos
Fibres can, and do, get into the lungs, and may set up a
Fibrosis condition, which, for want of a better name,

some doctors have called Asbestosis.”

On Novembar 20, 1936, Vandiver Brown, sent a letter

to Dr. Gardner regarding the terms of agreement for research

by Saranac Laboratory for the asbestos industry. The agreement

included the understanding that:

the results obtained will be considered the property
of those who are advancing the requir funds, who

will determine whether, to what ext
manner they shall be made public. /In the event
it is deemed desirable that the rAsults be made
public, the'manuscript of, yQur
submitted to us for approval priogr to publication.

Having embarked upon the three year study of asbestos

dust at Saranac Laboratory, Simpso# wrote to Rossiter
(Asbestos magazine) on March 22, 1939, about meaAs of dust
abatement, and of his intention to hold back such information
until ‘the teport_is completed. Simpson added, "I can tell
you confidentially, but am not willing to make it public,
that the air can be kept below five million microns, with
proper controls, bu% I am noé willing to start a controversy

with my competitors.® On March 23, 1939, Rossiter responded

-
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in a letter to Simpson, expressing h1§ understanding that
any preliminary research from the Saranac research should

\\\ be kept confidential:
. The information you give as to your
N Saranac investigation is most

interesting. Ot coursc we understand
that all this iqurmation on asbestosis
is to be kept confidential and that
nothing should be published about
asbestosis in "ASBESTOS" at present.

, It has been asserted that "[f)rom the war years on, afp————

avalanche ,0f data was Eo:thcqning from the scientific
community\about "the relationship of asvestos to asbestosis

and cancer.™ 62/ In 1949 a health survey of 708 Johns-Manville

enployees was completed. The company's report found that
75% of the workers (534 of 708) given x-rays showed as a minimum
some degree of fibxosis of the lungs. Nevertheless, it is alleged
that the conclusions.and reconmendations were neither made public
‘ nor communicated to the\wo:kers. The report stated:
X-rays of théﬁg men show that the increase
in fibrosis of \the lung is directly
proportional to\the length of exposure to
asbestos dust.
®
There are 7 cases of asbestosis and |
52 cases in a "Pre- §bestosis Group." These
59 are probable womperation claims.
Another 475 had early signs of a non-specific fibrosis,
*all of whim will show progressive fibrosis if allowed to
continue working in dqgty arexs.” The report further stated;

>
' .

62/ Asbestos Litigation Reporter, supra note &0, at 488.
1
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It_must be rememhered that although these men have
the x-ray evidence of asbestosis, they are working
today and definately [sic) are not disabled from
asbestos. They have not been told of this diagnosis
for it 1s felt that as long as the man feels well,
1s happy at home and at work, and his physical
condition remains good, nothing should be said....
[A)ls long as the man is not disabled ... he can
live and work-in peace and the Company can benefit
4 by his many years of experience. Should the
man be told his condition today there is a very
definite pt.sibility that he would become mentally
and physically ill, simply through the knowledge

O

that—he has asbestosis.

Although the men were not disabled at the time from .
asbestosis, the report conceded that the fibrosis was irreversible
and employees'with this condition had a more difficult
time wheg stricken by secondary infections such as pneumonia
and i{nfluenza. An August 1949 memo attached to the survey
commented on the results:

The conclusions seem unavoidable -- that the

dust is causing significant lung changes in

many cases, it largely being a matter of time,

and the further conclusion that many cases are

likely to result in claims.
If in fact such a study was perforred and the results deliberately
withheld, the results may have been extremely unfortunate. AI: may
be argued that workers with early fibrosis could have changed
occupations, thereby escapind later death or disablement had

they known of the danger. ‘“ew an¢ future workers could have

demanded safeguards or exercised an informed cholce to engage In
1

i,

4]
oo

ERIC

Aruitoxt provided by Eic:




41

H

- other occupations. The shareholders of the corpany may have
5been forewarned. 63/ Medica!l and public knowledge of the
hazards of asbestos fibers may have been significantly advanced
if the results of the study had be®n disseminated.

The documents which may he used in attempts to support

T clains against manufacturers, were allegedly not confined
eo—one—of—tvo—mtmbcrs—of—éhe*industf77—~hddftionai—documeﬁts————‘—‘*—
may be used to contend that the AsbestosyTextile Institute

(ATI), an industry association, discouraged rescarch and

3 publication that would confirm the carcinogenicity of asbestos

fibers.

Minutes of the June 9, 1955 General Meeting o; the ATI
discussed two proposed studies -~ a cardio-puldonary study, and an
autopsy study. The cardio-pulmonary study jwould be desirable,”
but was rejected because of the "inability of member companies :
to obtain candida}es for participation in‘the project.® The
autopsy study “was considered ill-advlsed‘aérthis time due to
its implication that a relationship existed between asbestosis
and carcinogenic development, a condition which, to date, )
has a0t been establis;eé although it has been given rather

wide-spread publicity in the press.”

63/ Johns-Manville had its financial statement qualified
by its auditors because of the growing, but unknown
ultimate cost of asbestos litigation to the company. See

Asbestos Litigation Reporter at 3,058~59 (Mar. 13, 198T)7

O
r
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On March 7, 1956, the ATI Air Hygiene Committee and the
Board of Governors met Scparately. The minutes of these
meetings discussed, "A Quest Into the Environmental Causes of
Cancer of the Lungs,” Public Health Monograph No. 36 (1955),
byvar. W.C. Hueper, Chief of Environmental Cancer, National

Cancer Institute, National Institute of Health, Bethesda,

Maryland. The Alr Hyglene Commltteq reported that the publication
"ties together AsbeStosis and Cancer throughout = creating
a.new word for the Medical Oictionary.guch as Asbestosis-Cancer,"
and that according to Or. Hueper, "Asbestosis-Cancer can be
found after exposure of 6 months to 42 years in ages of people
from 25 to‘65 years.... Accord.ng to him all workers in this
inﬂystry are susceptible.”™ Hueper also had suggesrted the
presence of environmental hazards due to asbestos by "infer(ring}
that As?estosxs-Cancer may be determined in an autopsy performed
on persons living in the area of a plant.” '
Or. Kenneth Smith, Medical Oirector of Johns-Manville
Corb., characterized Hueper's Public Health Monograph No. 36,
as well as other Hueper publicatlons, such as "Silicosis,
Asbestosis, and Cancer of the Lung,”® as "damaging intormatioh.'

Consequently, Smith recommended to the Air Hygiene Committee

that the ATI -begin a study of the relationship of Lung

Cagcer to Asbestosis in our industry.” oOr. Smith said that

'
~
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'hJ‘has no evidence that there is not a relationship between
Asbestosis and Cancer,* and that the study be performed
by the Industrial Hiygiene-Foundation of America, Inc.. Mellon
Indtitute, Pittsburgh, Pennsylvanis. )
" The Air Hyglene Committee ieported to the ATI Board
of Governors on March 7, 1956, The mirutes stated that:
{mJuch of the information set-forth in [the Hueper)
report is unsubstantiated and is in variance
with esta’ lished understanding and knowledge of
- informed men in the medical profession. Hcwever

thig article is apparently assuned to be the
only, authentic treatige todayy ...

Dr. Smith than recommended before the Board of Governors >

that the ATI "initiate a program of investiéation and publicity

‘to counteract the unfavorable publicity presently directed

to t.ue asbestos industries as a result of the work of Dr. Hueper.®
On March 8, 195§, minutes of the General - .

Meeting of the ATI also discussed the Hueper report. It was

annquced at this meeting th;t the Board of Governors "appropriated

sufficient funds to initizte a preliminary survey to investigate

the, possibility of wmore concerted action desfgned to refute

the work of Dr. Hueper.® N
One yez; later to the day, March 7, 1957, the Air éYgiene

and Manufacturing Conmittee of ATI met. They discussed and rejecte2

tvo memoranda on proposed studies prepa}ed by éﬁe Industrial

Hygiene goundation (IHF) for the ATI. Both studies were rejected.

The £irst, “Memorandum on Proposed Epidemiological Study of

L
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tung Cancer in Asbestos workers," was rejected because '[s]here
is ; feeling among certain members that such an investigation
would stir up a hornet's nest and put the whole industry under
suspicion." The second, “Heﬁorandum Regarding Environmental

bust Survey," was turned'down because ATI "did not believe

it to be of'great enough value to justify the cost.” 1In an

April 26, 1957 letter, D.R. Holmes, Chairman of the Air Hygiene
Committee informed Dr. Daniel Braun, Medical Director, Industrial
Hys lene Foundation, that the ATI had rejected both IHF proposals.

The Johns=ltanville Health Review Committee minutes of 1957

and 1958 between a team of doctors and .company officials,
tdiscussed the hea}th of various employees. The focus was on
potential.liability -- whethes funds should be set aside for
impending qlaims, whether employees should be told about th;ir
medical conditions, and whether the reason for a ‘transfer

should be discussed with a worker. Dr. Smith commented during

v

a March 5, 1958 meeting on the medical condition of various

o

Employees, "We take the X=rays for our own protection, not

for social obligation.” And regarding the use of a regpiﬂator
which would protect a worker, c. Sheckier, a Johns-Manville
offfcial commented, "I would rather see us move him out than
wear a respiratory [sic]. AI; the key men, sal%ried employees,
are in this area. If I move Trilone, I might as well see him

i

off."




FJ ,
In a Decewber 30, )957 letter to Jven Sabourin, Quebec

Asbestos Mining Associaticn (Q.A.M.A.), Dr. Smith comdented
approvingly on the condensation of a survey oy the Industrial
Hyvyiene Foundation, Mellen Institute, whica deleted all references

. to the assoczaézon of asbestosis and lung cancer, an9d the re-

ference to saokipg ind iung cancer. Smith then reminded Sabourin

that "this report will be subjected to(:rizicisn when published

because all other authors today correlate lung cancer and

cases bf asbestosis.”

) It has heen asserted that it was not until 1964, whern

the report by Dr. I. J. Selikoff was publiched on h.s study

of 1,50u workers showing a high incidence of :ancer, that

some of the asbestos companies began pibvidzng warpings to

accompany, some of their ashestos products. 64/ The seminal

. -

cage in asbestos products liability litigation however,

found these post-1964 warnzngs to be inadeguate:

It should be noted that none of these so~
:alled "cautions" intimated the gravity of
the risk: the danger of a fatal illness
, c.used by asbestosis and mesothelioma or
other canc2rs. rhe mild suggestion that
inhalation of asoestos in excessive quanti-
ties over a long period of time "may be harm~
ful" conveys no idea of tue extent of the
danger. The admonition that a workes should
"avoid breathing the dust” is black humor.
. There was no way for insulation workers to s
avoid breathing asbestos dust. Borel v.
Fibreboard Paper Products Corp., 493 F.2d 1076
' at 1103 (5th Cir. 1973), cert. denied, 419 U.S. 869
(1974). ‘

€§/ Asbrctus Litiaation heporter, February 7, 1979, repranted
1n_ 1979 Hearinas, supra note 2, at 488.

v
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In 1969, at Johns-Manville: .
A policy of retusing to sell asbestos fiber for
non-essential uses that might unduly expose the
general public to the inhalation of asbestos
dust, has been establ.shed. For cxample, during
the year, Johns-Manville ceased selling fiber

to manufacturers of modeling compounds used in
grade schools.... 65/

‘>;here are approximately 10,000 asbestos liability cases

now pehging} most of which have been bzgught by workers

who used asbestos p-oducts on the job, seeking recovery

from asbestos manufacturers for death or disablement. The most
widely cited asbestos products liability decision concluded that
'[E]he unﬁalatable facts are that in the twenties and thirties

the hazards of working with asbestos were recognized....During h&s
working years, he (Borel] received no warnings of any kind from
three of the six defendants. The other three defendants issued
no warnings untii 1964-1966, by which time adequate warnings would

have come too late for Clarence Borel.” Borel v. Fibreboard Paper

Products Corp., 493 F. 2d 1076, 1106 (5th Cir. 1973), cert.
denied, 419 U.S. 869 (1974).

In cenclusion, the state of medical (discussed in section IIT,
infra) and industry knowledge {discussed here) of the hazards
of asbestos fibers may be contended to be sufficient to ’
impute a "duty to warn" and a “"duty to test" to the manu-
facturers of asbestos products, and to provide a basis for

asbestos school hazard claims against them based on restitution,

strict liability, and negligence. 66/

65/ Report to the Board of Directors on Asbestos and Health,

Johns=Manville, June 15, 1969. A

66/ Sec Summary Section of Lega® Issues portion of this B
Report, infra.

U
(\.



’

!
Pinally, it is again stressed that there may be perfectly

valid objections as to the authenticity or admissibility of any

or all of the purported 1Qduscry documents that have been discissed
or quoted here. At the'sa;; time, it should be recognized that
foresceability, failure to warn, and failure to test were established
in the Borel case prior to discovery of there documents, based on

imputed knowledge of the types of médical studies discussed in

section II, infra, including the 1938 Public Health Service Report,
and the 1945 Pleischer-Drinker Report. See discussion of Borel

A%
decision at p. 139, supra. ~
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V.' ASBESTOS IN THE SCHOOLS .

Asbestos products used in school construction include
cement products, plaster, fireproof textiles, vinyl floor ‘
tiles, thermal and acoustical insulation, and sprayed materials.

The hazard created by the use of asbestos in schools is

atfecte hy the properties and the amount of asbestos used.
¥ .

This section discusses the potential school hazards that

exist in light of these factors.

A. The Characteristics of Friable hsbestos o

Hard asbestos-containing materials, such as vinyl -floor
tiles, do not generalJ; create exposure problems. Minotr
disturbance to soft or loosely bound (i.e., friable) asbestos- .
containing materials can cause the release of asbestos fibers. 61/ ‘
;he presence of friable asbestos {n school buildings has |

been determined bysCongress to be hazardous, 68/ and it 2 N

found that “substantial amounts of asbestos, particularly -
in sprayed form, have been used in school buildings, especially ,

during the period 1946 through 1972." 693/

- ~

Le
61/ U.S. Environmental Protection Agency, Asbestos-Containing
Materials in School Buildings: A Gujdarce Document, ‘
fart 1, 2-3 (1979)3 e

68/ 20 U.S.C. 3601(a)(6). i tT

9/ 1d. at (a)(4).

N

-
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Friable material can be fluffy or'spongy 1n appearance.
It can have an irregular soft surface, or a textured, dense,
ta;rly €irm surface. Friable asbestos-containing material
can be crumbled and reduced to powder in the hand. Friable
asbestos-containing materials have peen used for fireproofing,

—and thermal—and acoustical 1nsu!atxon, and gre commonly found -

on steel suppor t beams and columns, on the ceilings of class-
;ooms, corrldors,.audltorlums, cafeterias, machine shop
rooms, and storage rooms. They may also be:found on overhead
surfaces of indoor pools and gymnasiums. 70/

The asbestos content of sprayed materials usually ranges
between 5% and SO%. Sprayeé asbestos materfial is a mixture
of asbestos fibers, other fibers (céllulose, non-asbestos
mineral fibers), and a binder. It Is applied to ceflings,
beams and other surfaces by spraying. The :esulting product's
friability can vary depending on the components mixed with
the asbestos and the amcunt of cement added. 71/

FPibers are released from friable material as a :esultlot
a breakdown of the_materlé) due to vibrations, deterioration,
or direct contact and damage. As friable asbe;tos materfal

ages, it can also lose its cohesive strength and release fibers.

70/ U.S. Environmental Protection Agency, Bupra note 67, at 3,7.
71/ 1d. at 3.

-
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Fallout of fibers from deteriorating material is usually
at a low level, but continuous. Fiber relecase by contact
ahd damage depends on the accessibility of the material and

degree of disturbance. In thefcase of damage, contamination

s

can.be sery high for brief periods, and then gradually decregse
~~~—~ as~the—fibers-—settle: \HoweverT*fiber~release~can-occut*4*"44* —-

after only minor contact with friable materihl. Furthermore,

asbestos fibers cannot be easily destroyed or degraded, and

their extremely small size and shupe permit them to remain

[N

airborne for long periods of time. 72/

72/ Jd. at 2-4. 1In schools, much of the sprayed asbestos
% naterial is in view and can be damaged causing fiber

release as a result of numerous common daily activities

in the school such as:

—

. A ball hitting friable material on a gymnasium celling
or wall.

2. Hanging pittures or displays on friable materials.

3. Any maintenance activity involving contact with friable
material. <

4. water damage from roof or plumbing leaks will cause
deterioration of the material and in some¢ cases
delamination (i.e., breaking away of layers of
material from the underlying surface).

5. Buil)ding vibrations from sources within or vutside
the building, including activities on the floor
above, or from machinery which can cause movement
of friable materials and the release of fibers.

6. Vandalism caused by scrapidg or gouging causing the
-+ release of asbestos fibers.

9.S. Environnmental Protection Agency, supra note 67, at 4.

62




When asbestos fibers are released from asbestos-containing
materials they contaminate the buglding environment, thereby
causing building occupants to inhale the fibers. Although
most fibers will not remain in the lungs, some do, and those
that are retained will remain indefinitely. 73/
Pigers that have been teléased can remain suspended in the
air for many hours. After the fibers settle, however,
they can be resuspended in the air by disturbances created
by student activities or custodial work, such as dusting or A
swgeping, thereby cagsing repeated exposure. 14/
Por example, at even half the present OSHA workplace standard --
which would be 1 fiber/ce, a resting young man will béeathe
in approximately 2,880,000 fibers in one efght-hour work day.
In other words, even at low levels of exposure, an expoéed )
person may be breathing in hundreds of thousands, or eGen_
millions of fibers. 75/ ‘ ‘

B. Use of Spraved Asbestos

The Environmental Protection Agency (EPA) conducted a

survey of the Presence of friable asbestos-containing materials

73/ 14. at 2. ’ .
74/ 1d. at 4.
75/ G.A. peters and B.J. Peters, supra note 26, at D32.

-
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in the nation's public schools. As .f April 1980, 768 school

districts, containing 7,37¢ public schools (about 8% of
the nation's total) responded to the survey., Of the 6,422
schools in these dxstriéts which were built or renovated
between 1945 and 1973, 5,797 were inspected. Of the inspected
schools, 33% or 1,916 were found to have asbestos-containing
materials. 76/ The EPA estimates that Juring the schcol
year, three millicn students throughout thé country are
potentially exposed to aiiborne asbestos fibers from friable
agbestos-containing matev.ats. 771/ .

put ing the latte; part of the 1960s, concern arose over
the widespread releasze of asbestos fibers into the ambient
alr around construction sxébs. Public agencies at lhe municipyl,
state, and fedéral level began to respo:j to the awareness that
the use ~f asbestos containing spray-on co.i.'gs respr.sented

.

a possible é%vironmental haza:d, and a ha~ard to the wcrkmen

applying the materials, 18/ As a result, several cities

16/ U.s. Environmental Protection Agency, Support Document for
Proposed Rule on Friable Asbestos-Containing “aterials in School
Buildings, 6-7 (1980).

* ~

1/ 1 at 12, !

~

18/ 1979 Hearings, supra note 2, (statement of James P. Leilneweber,
ph.D.), at 178-79.




v
ang states incluling Bouston, New York, Philadelphia and Illinois
banned the use of sbrayed acbestos 1n 1970 and 1971. 79/

» In 1973, the SEA *ssued reqgulations which banned the
spraying of friable materials containing more than one percent
asbestos for ysé as 1nculation or fireproofing materials.

See 38 red. Reg. 8,826 (1973). The CPA regulations were
promulgated under the authority of the Clean Air Act to

‘ prevent the introduction of asbestos fibers into the outdoor
ambient air. Bowever, 1ndo%r contamination alsd becanme
a concern. It later became apparent that the regulat;ons

were not sufficiently broad because. they arguably only banned

rthe use of asbestos as an insulation and fireproofing material,
and 1t could be argued that sprayiny for decorative purposes
was perrissible. Conseguently, 1n 1978' the EPA amended
the regulétxone to tan the spraying of asbestos mater:al
for any purpose. See 43 Fed. Reg. 26,372 (1978).
. The asbestos spraying industry responded by developing
non-4sbestos-cuntaining materials. Herbert Levine, ;resxdent

of Spraycraft Corporation stated that the members of the

Sprayed Mineral Fiters Assoclation began to develnp non-asbestos

”

79/ w.J. tiicholson, A.N. Rohl, R.N. Sawyer, E.J. Swoszowski, Jr.,
and J.D. Todaro, cupra note 42, at 2. -

Q
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products when_ it appeared ‘hat a ban on spray materials
containing asbestos would be a.opted. MNew products have

beei.. developed and have gained full UL approval. 80/

80/ 1979 Hearings, supra note 2, (statement of Herbert Levine)
at 216-17, 219. -




C. Potential School Heaith Hazards

The health hazards which asbestos exposure posesufor tae
general bopul§tion ate serious. Inhaled ashestos IxQers that
are deposited in the lung§ remain throughout one's lifetime.
Fibers retained by the body do not dissipate or disintegrate;
and, subsequent exposufes to asbestos add torthe body's
burden of retained fibers. i

It is believeg that children face_a yreater risk of
developing cancer than do adults exposed to asbestos fibers. 81/

~ A In testimony presented before th: House ?f Representatives
Subcommittee on Elementary, Sccondary and Vocaticnal Education
eversight Hearings sn Asbestos School Hazards, it was pointed out
that several independent factors -- latency.p;riod, cigarette
smok Mg, and children's rate of metabolism and increased
activity, when taken together, fincrease the cancer risk

for children exposed to asbestos. )

N

Children are more likely than adults to

survive sufficiently long for the carcinogenic
effects of asbestos to be manifested. The
lagtime associated with the induction of
mesothelioma is typically between 35 and 50
years. The lagtime for cancer 1s bétween 20

and 30 years. Induced ncoplasm in school-age
children exposed to asbestos ... can be expected
to manifest i1tself when these individuals reach
middle age. .

1/ 1979 Hearings, supra note 2, at 298.

Q 6 :‘
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In addition, many school children smoke or
will smoke cigaietites.... AS noted earlier,
Selihoff and his co-worhers have weported that
wockers who stohe anld who are occupationally
exposed to 28testcs have 92 times the risk of
dying of lung ¢ ncer than do workers who di1d not
smoke and have not been exposed to asbestos.
Asbestos workers wl» smored had ctqnt times the
—~ lung cancer risk of other smokers.

< In add:ition to these factors, children,
because of physiological characteristics and
activity levels, are at « higher risk than adults
to the hazards of airborne carcinogens such as
asbestos. Children havé a higher rate of air
exchanje and ametabolism than adults and com-
sequently exchange a relatively greater volume
of air. Thus, per unit of body weight, children
breathe more air than adults....

Added to this normal difference in air
exchange rates {s the fact that children are mo-e
active than adults. As the level of activity
- rises, so does the rate of exchange in the lungs
~=- roughly 1in an_ exponential ranner.... Morcover,
such phystcaltactivity in children ts often
. assoctated with mouth breathing and congequently
‘with 2 loss of the body's normal nasal filtering
capacity. Further, because children are shorter
. than adults, they are more likely to come in
- contact with asbestos dust that gets stirred up
from the floor. 82/

Another factor, not mentioned in this e£tract from the
testimony, but which appears in the record of the Oversight
Hearings, ts that the rapid multxplxcatﬂon of cells during
childhood may lead to a more rapid developnent of cancer

in children than in adults. 83/

v 82/ 1d. at 298-300.
83/ 1d. at 3 and 6. ~
]
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It should be noped that the National Institute for Occupational

§a£ety ;nd Health (NIQSH) has zecoméended strengthening the
existing Occupational Safety and Health Administration (OSHA)
workpléce standard of 2f/cc by lowering it to 0.1f/cc -~

the lowest detectable level. HIOSE “-oncluded thot a variety
of factors demonstrate that the current ... fiber standard

is grossly inadequate to protect American workers from asbestos

related diseases.” 84/ g -

Further, according to a leading expert, Dr. Robert N.

Sawyer of Yale University:

* ...These standards are a result of a process
T that includes significant economic influence. No
airborne exposure limits exist for school children.
Further, the existing and proposed exposure -
limits have been decreasing. This reduction in
limits, and the limitations of the microscopy
. system indicate that this approach to exposure
evaluation may prove inadequate under any
conditions. .
. Therefore, the technique q; airborne fiber ‘
measurzenment, and comparlson of data to
occupational standards is not recommended for
evaluation of contamination potential in schools. 85/

Reporss of ?amaged asbestos surfaces in a Wyoming grade

‘

school, a California University dormitory, and the Yale School

.

<

¥

84/ 3 Asbestos Litigation Reporter at 1777 (May 9, 1980).

85/ R. N. Sawyer, "Asbestos Report for Cinnaminson Township
Public Schools, Cinnaminson, New Jersey" (May 5, 1979).

-
.
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“ of Arts and Architecture were referred to in a recent scientific
article: :

4
In each case, public concern led to the removal
of the asbestos material. In both the Wyoming
school and the Yale Library, air measurements by
optical microscopy showed asbestos concentrations
that in some circumstances exceeded 5 f/ml,
[fibers per milliliter], the time-weighted average
occupational standard in effect at the time. In

- the Fall' of 1876, flaking of sprayed-on asbestos

. was reported in a school in Howell Township, New
Jersey, leading to {ts removal and to further
concern about the presence of deteriorating
asbestos in other school buildings in New Jersey.
As a consequence, the New Jersey Depactment of
Education requested that the school administrators
report the presence and conditions of asbestos
surfaces in all school buildings within the state. 86/

An asbestos industry insurer, Cormercial Union Insur-
ance Company has written:

Asbestos fibers that are ambient within the
confines ot public and private buildings
subject millions of individuals to their
inhalation on a daily basis. Foremost among
this number are millions of people who

have been exposed to the asbestos that has
been used in construction of a large per-
centage of our nation's schools. . . .

The impact of such exposure is not known.
However, the frightening possibility exists .
that a large portion of the American popula-
tion could some day be plagued by diseases
brought on by their everyday, Iincidental
exposure to asbestos. 81/

w. J. Nicholson, E. J. Swoszowski, A. N. kohl, J. D.
Todaro, A. Adams, supra note 54, at 587.

g

87/ Commerical Union Insurance Company, Environmental Issues Task
Force, Asbestos -- A Social Problem at 14-15, (May 12, 1981).
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in August, 1978, the Secretary of Health, Education
and Welfare wrote letters to the Governors of all the states
about the problem of asbestos in schools and enclosed a
copy of the study of New Jersey cchools. The Secretary urged
the Governors to enlist the aid of public health and school
officials to review the status of each state's schools. 88/

At the same time HEW began working with the Environmental
Protection Agency to coordinate State surveys of schools for
asbestos contamination. By the Summer of 1979, EPA's office
of Toxic Substances provided a set of guidelines for all school
districts. Meanwhile, House hearings were being conducted by
the Education and Labor Committee's Subcommittee on Education,
Secondary, and Vocational Education which r?sulted in the
enactment of Public Law 96-270, the Asbestos School Hazard
Detection and Controi Act of 1980.

Concern over asbestos contam:ination in public and pri.vate
schools and the associated health risks for school children
(teachers, administrators, and custodians as well), is

very real. School districts are being faced with strong

88/ 1979 Hearings, supra note 2, at 120-121.
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pFazentas derands to remove ashestos (i1om schools, including

s<rodl ciosings and law suits. 89/

&3/ In December 1980, three parents of students attending
Cramp Elementary School 1n Philadelnhia, Pennsylvania filed

LJ1t 1n the tastern District of Pennsylvania against the

Philadelghia School rnistriet., In the suit, the Plaintiffs

ask the court to order the defendants to (1) establish a

forty-five year $20 million trust fund to pay off any future

medical claims filed by students who, because of their eaposure

to asbestos in the schools, develop medical disabilitics;

(2) vay $50,000 to each student; (3) pay S10,000 to the parents

of cach child: and (3) pay $10,000,000 in punitive damages

to children 3nd parents. Steigelran v. The School Discriet

of Fhiladelvhia, CA 80- 4729, (Asbestos Titigation Reporter

&+ 2651 (December 12, 1980)).
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VI. CASE STUTIES
This section discusses cases filed by two school distriets
-~ Cinn2minson Township, New Jersey, and Dayton Indcoendent

School District, Texas = seexing recovery from asbeatos

-

manufacturers. This section also discusses the Departaent's
firsthand observations of three schools contuiring . stos.
The three schools the Department vxsxtéd are Richardson
Elemzentary School, Washi.y..r., T..., Oxon Hi1ll Junior Hign
School, Prince George's County, Maryland, and Mewton “iorth

High School, Newton, Massachusetts. The purpose of this.
section 1s to previde some insight into factual issues that
wil! te encountered in litigation, such as identifying products

and defendants, detailing the nature and extent of the danages,

and the existence or aksence of warnings.

A. Cinnaminson Township, Burlington County, New Jersey

The Cinnaminson Township Board of Education filed a lawsuit

entitled Cinnaminson Town.h'p Board of Education v. National Gypsu~

Co., No. L-49430-79 (N.J. Suner. Ct. Law Div., filed May 19, 1980).

The defendants, National Gypsum Co. and U.S. Gypsum Co., have
answered both the complaint and interrogatories, and the case

has been tentatively set for trial 1n November, 1981, 90/

90/ On June 19, 1980, one of the defendants reroved tre
case to the United States District Court for lNew lersey,
Trenton Division, C.A. No. 80-1842.

-

=3
o

O

LRIC \




The board alleqes that "Sprayolite,” manufactured by
National Gypsum Co., and "Audicote," manufactured by U.S.
Gypsum Co., were used to coat the ceilings during construction
(1959-1964) of “erorial School, Rush School, and Cinnaminson
Junlor=-Senior High School.

The hoard also alleges that the products were hazardous
and rendered éhe schools unsafe, and seeks recovery based on
(1) strict tort liabrlity, (2) breach of express and/or implied
warranties of fitness and merchantability, and (3) negligence,
including negligent manufacture, fa:lure to warn, and failure
to test. N

The board seeks compensatory damages for the analysis,

“ removal, and replacement of the "asbestos-bearing acoustical
plaster ce1lings,” punitive damages, and indemnity against
any future clains against the board for personal injuries
allegedly caused by exposure to the asbestos. A motion to
dismiss was directed only against the indemnity claim, and
was granted on the ground that there was not a present case
or controversy with respect to indemnity for future injuries.

The school district has expended over $1 million to
1dentify, analyze, remove, and replace asbestos in the three
schools. Virtually all of the ashestos was on the ceilings.

In its answer, the lational Gypsum Co. admits selling
and nanufacturing "Sprayolite” from May 12, 1955 through

September 20, 1972, and that asbestos was included in the

Q
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product. The vompany denies that asbestos is a cause
of cancer and alleges:
under norma) citcumstances, they {asbestos
fibsrs] pose no health hazard. It is speca-
flc..ly denred that cancer or non-Talignant
lung disease can be ceused by the low levels
of exposure to asbestos riber that are asso-
ciated with the product Sprayolite. It 1s
admitted that under certain circunstances,
the inhalation of suff:icient quantities of
asbestos fibers may cause non-malignant
lung diseace.

The defenses National Gypsum Co. alleges in its answer
include: failure to state a claiym upon whieh relief can be
granted; statute of limitations; assumption of the risk;
contr ibutory negligence; plaintiff the cause of damage; no
recovery for economic loss; any injuries caused by others;
failure to give notice of breach of warranties; no punitive
damages available; 1f product dangerous, defendant unaware
of that; and discovery of the danger was beyond the "state
of the art.”

The U.S. Gypsum Co. admits making naudicote,” and admits
the product was advertised, promoted, distributed, and sold
as safe, £it and suitable for use as a finich coating on
some ceilings and walls where conditions were appropriate
to the product,” and admits that 1ts product contained asbestos.
This defendant denies, on the basis that 1t 1s without information

or belief, that asbestos causes cancer and non-malignant

lung diseases. The campany alleges the following defenses:
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faflure to state 3 ¢lam upon which relief éan be granted;
statute of limitation/laches; assurntion of the risk; cor=
tribatory negligercs, any injuries caused by others over
< whor deteniant had ono contrul; farlure to give timely

notice of breach « f warraatics; and punttive d:mages not
authoriz:d.

The school reard scught to ascertain during discovery,
by use of 1nterrogitorles, any warnings or cautions which
Jefendants conten. . 3 aczerranied the sales of their products.
In 1ts answer to Irterrogatory No. 25, U.S. Gypsum Co. gnswered
1n the affirmative thae 1t placed warnings or precautions on
its acoustical piaszter products. However, the company did not
anuaer any of the Lo'rorts 0° the int2riogatory, ard si oly
referred to an attacrted exhiblt., The exhibit 1s a si1x~vage
fro-rure cnticled, "A New Way to Control Sound, Audicote
Ac,asti.al pPlaster.” The word asbestos does not nppear
in the brochate. WUaler a subsection entitled, "Where to Use

Ic,” the wrochure states:
Audicote 1s recomrended for use on ce:rlings
or wall areas not sub)ect to contact, cxces-
s1ve vidratinn or high moisture. It ts
1deal for use 1n classrooms, churches,
offices, aud:itoriuTs, theavers, librarles,
hospitals; 1n short, wherever beautiful,
gourd ahsorkent, fire=-proof surfaces jre
deesired, o . . The uniformity of textures
resulting from soray applications make this
proiuct particalarly suitable for use on
large, unhro-<en expanses of ceiling.

O
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National Gypsun Co. objecterd to Interrogatory No. 25 on
the grounlds that the terms “warning” and precautinns” were not
defined. However, the company also roferred to ‘;hxbxt 4
of 1%s Ancw2is to latorrogalories, fvmibit 4 pertaans to National
Gypsum Co.'s product "Sprayolite” and, as 1n the case of U.§.
Gypsum Co.'s brochure, contains neithar warning, nor i1nformation
that asbestos 1S an 1ngredient of the product. The exhibit
does say, "apply only to ceilinas and arcas not sudject
to abrasion or wear."” Under a subsection headed "Caution,”
the instructions read, “apply only to clean, ronnlithic surfaces,”

"mechanically mix no less than seven minutes, and "do not
apply to areas where excessive humidity conditiens will
exist.”

Matioral Gypsum Co. identified the following companics
as sugplrers of asbestos fibers which were approved for ufe
in its acoustical plasters: ?Phillip Carey Manufacturing
Co., Rubero:d Co., Johns-Manville Co., Ltd., National Asbestos
Mines, Asbestos Corp., Ltd., Johnson Co., Ltd., and Hicolet
isbestos Mines, Ltd. (Exhibits 5, 6 and 7 attached to National
tcursum Co.'s Answer to Intercrogatory No. 27.)

Chrysotile was the type of asbestos used by National
Gypsum Co. 1n "Sprayolite.” (Answ'r to Interrogatory No. 28.)

National Gypsum Co. stated that no ctesearch was conducted,

or tests or studies performed, to deterrine whether 1ts
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acoustlcal asbe' tos products poned any hazards or dangers

to the health or safety ¢f users or 1nhabitants of buildings

where 1ts products were a;plied. (Answer to Interrogatory No.

Both companies, 1n anSwering why asbestos was used as
a cowponent 1n th21c acoustical products, referred to: working
properties; aids in spraying and purping during application;
functions as a water retcntion ai1d; and adding cohesion to keepd
the plast<r 1n place during applxgatzon and drying. (Answers
to Plainti1ff's Interrogatory No. 33.) '

National Gygsum Co. stated that it "mav have been a
rember or assoclate member at some time of"™ a number of trade
associations, incluuing the Asbestos Information Association
of North America. (Answer to Interrogatory No. 44.) (u.s.
Gypsum Co. objected to this interrogatory, contending that 1t
was not relevant.) Other associations that National Gypsum
Co. mentioned 1t may have been a member or associate of,
include: the Mineral Fiber Assoclation; the (eiling and
Interior Systems Contractors AssoClation; ASsoCia.lon of
wWall nd Ce1lings Contractors International; Asbestos Cerent
Producers Association; Asbestos Textile Institute; Quebec
Asbestos "ining Assoclatlon; and the Nationai Mineral Vool
AssocClation.

Defendants propuunded 1nterrogatories seeking inforration

1ncluding: 1dentity of school board members; pPlaintiff's

~J
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knowf;dgc about de{cnbants' products; details including
dates and 1dentities pertaining to specifications, construction,
subcontractors, contractors, and architects; persons who
insgectad the building from commencerent of construction
unt1l completion; details pertainin; to tests and reports;

«
applicable coastruction code® and ~sandards; whether plaintiff
was required to use ashestos 1in the construction of the
schools; details pertaining to inspections after the school
Jas completed; details pertaining to injuries, 1f any, from
harmful effects, if any, from the asbestos; photographs
or movies: details pertzining to bulk and air samples, 1f
any; expert witnesses (1dent1fied in the answer as Dr. Robert °*
Sawyer,oNew Haven, Connecticut -=gexpected to testify concerning
the necessity fcr corrective action to remove or otherwise ’
secure the asbestos-bearing ceilings in the subject schools):
how it was determined that the particular compan; manufactured
the asbestos product (the answer was that the specifications
prepared by the architect specified “Sprayolite” and "Audicote”):
details as to the removal of the asbestos if it has been
removed: detalls pertaining to any alternatives to removal
that were considered; and factors considered in selecting
removal rather than some other corrective action. The sghool

board's answer as to why 1t chose removal was:

O
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* Protection of the chileren and 3oard exployees;
inability to prevont vanldalie= aai 1nadver-
tent playiil ctudont contict wi*h the c+1lings;
proflers and corts astociated with s2alonte
and encapsulation and tae corst.nt monitoring
and vigzilance that such remed123 «ould heve
reguired; inability of any gouw - rm-ent agency
or Otrer £,013C O . cv 7aad o1 effective
sealant or waca iyl t1on that 3, nas ypealf
pose additiaral prenlce sy lora *~ + costs
asgsociated with the v of ges! »wes and
¢NCIPIU1AkOIS 11 conneclion with the diffie
cully or 1~ ou~ibility of eventunl removal
ot the ashe~tos materials 1n a sace Taaner; the
physical couiition of the ce1li~a8; recownun-
dations of the Tepartveat of UCu~ tion,
Drpart~ent of ealth, our architects, and
Dr. Sawyer.

This exanmple 13 particularly im>ortant, since this is
one of only two cases we kiiw of, £3led in the nation seeking
recoviry for che remcval of asbestos from schools, and is the
oniy case that has progressed into the discovery stage, The
school board 1s being represented by Richael J. Vassalotti
of the law firm of Brown, Connery, Culp, '1llie, Purnell, and
Green, located in Camden, New Jersey.

8. Dayton Independent School District,
Liberty Countv, Texas

The Dayton Independent School District filed a lawsuit

entitled Davton Independent School District v. United States

Gypsym Co., Ho. B31-277-CA (U.5, D:ist. Ct., £.D. Tex. Beaumont
Div., filed Apral 22, 1981,
According to the allegations in the co~»laint, the school

district contracted for the construction of the Stephen F.




Auntin Eleaentary “chool 1n 1260, and the specifications
colled for ce1ling: and walls to 1nclude o f1nizhed coat

o{ .8, MyroaT Ceuts "Audlioce.™  The district alleges that

1t pertorasd an 1~ sri1ation Yo dyr s of 3¢t ertos exno are

have Baca~c #Aowa Ty th~ yenctal puhire,” defer onang that e
H

acouszical plaster furniched ".oatsiec, amon; other subst.nweg,

chrysotiic asbestos” anld {har “ey31d placter 18 friable because

of tne marner 1n whi.~ 1t was manufactuied and 15 subject

to “nchrpocition, all thereby poreing a potential hazard and

n@c:ssxtutxng event.ii repal: or removul of the sail rmaterials.,”

(Corpl, § IV.) h
The d:strict's straict liakility and negligence theories

of recovery tnclude z2lligaticns of fa1luie to wirn as tu the

"danjerous nature” of the product "or even that said product

coatained chiysotile asbestos,” fallure co test, and that the

district was Jeprived of "inforration ncccsEary to make an 1n-

telligent choice of nhether the utility of the product outweighed
the risk of harr,™ ‘Zompl, & V=VI,) )

whe district aiso alleges breach cf the implied warranties
of merchantability (L.C.C. §2=314) and {1tness for a partreular
purpose (U.C.C. §2-315).

Also, tre di1s rict alleges the defendunt was guiley
of fraud == a "conspiracy of silence" -- 11 f21ling to worn

and fai1ling to recall 1ts products, and deceptive acts within

O
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the @raning ot the Deceptive Trade Practices - Consurer Pro=-

tectior Act. Sce Vernon's Texas Civ. Stgts., Bui) § Commerce
Cole, §17 11 ot sea., Title 2, )
. The district sesks $500,000 1n covo-w"axn:y da* «aes to
cover the losses anticipatel in Yedoving the produet, §1,000,000
in pulittive damages. and treble dimaqes unicr the :;f‘ﬁtxvc
Trade Practices - Cogsumer Protection Act.
T s action 15 in its initial stages. The distirct 1is

repre  ated by the attorneys, Marlin Thoapson and llactin

W. Diev, of Steghenson, Thompson and Dies, located xn\ﬂrange,

=~ Texas, wh> won the landmark ashestos liability cace, Borel
v. Fibreboard Paper Products Corp., 493 F.2d 1076 (5th Cir.
- 1973), cert. dented, 419 U.S. 869 (1974). 91/
C. Richardson Elementaty School, _ashington, D.C.
The architectual plans drawn up by the District's School
Architect (D.C. Department of General Services), specified that
asbestos was to. be Yysed.in the schools. For example, the
. following schocl specificitions called for:
1. B"kug__gg High $chool - hallways and corridors,
- “sprayed fiber shall be 100° virgin asbestos fiber,
free of all foreign ratter.”
S .
91/  Peceatlys the sane 2w firm filed another si: ~ lawsult,
Evacdale It i-t>adent School Mistrict (of Jaspe: inty,
[4 Texas) v. U,S. Gvp~:n Co, and C~lotex, “o. ?-81-2%] 7 (U.S.
 Dist. Ct., £.D, Tex., firled April 27, 1981). ‘
. ¢ ) ;
.
¥
. '
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2. Maury Blagentarv School - hallways and corridors,
“sprayea flber shall be 100% virgin asbestos fiber,
< free of all foreign matter.”

N 3. Houston Clementary School - “Asbestos plaster walls.”

4. Richardsop Elementery School - The blueprint specified
*Spray~d asbestos - asbesuoe plaster ceiling.”

N e

~he information necded to deterwine the manufacturer(s) of

A3

the asbestos in the District schools has been requested from
.

.

the atchives in St. Louls, Missouri, where the District's

1A

records are stored.

Rjchardson Elementary Schouol was built in threc sections.

B s aeaste s SAd W

The £ain School was built in 1948 and a section was added in
1953. In 1959, sprayed-on ashestos material was installed
on the cellings of a newly added third section.
o different’ types of testing were performed in the pistrict's
: achogls, to ascereain whether the asbestos was hazardous.
' First, Lf the asbestos was observed to be friable, a physical
B sample was taken by pushing a small contuinet into the sprayed-

on asbestns ceilings, and was sent to a lab certified by

N10SH in Rockville, Maryland. If the material contained
gore than 027 percent asbestos, the ceilings would elther
. have to be removed, encapsulated or covered. Bt Richardsbon,
) this test evidenced over 50% asbestos in the sprayed ceiling
mater1al. '
ambient air testing was also done initially by the De-

partment of fnvironmental Services. The pepartment tested

B

“

%
+
N

b
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307e of tae schools Fy placing meters in rooms for approximately
2% aours. Tne filtors 1a the weters werd tested by the 1eh
and evaluatrd. ATbilint asr tests were not perforaned at
ison and .Are Grscontinesd becauce they were nerceived
auate. $2/ ’
It vas found that the sprayod-on asbestos cerlings in
Richardson wore extremely friable. Therefore, all of the

cerlings 1n the classrooms involved were secaled with a sealant

collad "Cx Line ABC “caler.” ‘TLe ceilinss in the hallways

waia covered with dryvell and then painted. The vork was

conpleted i1n the sumaer of 1980.

Thne responsible District official noted that thé sealant
will only be effective for seven years. After that taime,
the cerlinge vhould be removed, not re-cncapsulated. A pravate
contractor encansulated the ceilings in the classrooms,

ana the District Departiment of Ceneral Services covered the

92/ The drosl-m an thet time and presently 1s that there
15 no ash%stos 3%an ard for schools - only for the -
"worknlace.” The 0S+1 a stos standard for the “woriplace”
effective Jely 1, 1976, pernxsqxble exposure to airborne
concentrations of aSt“b:OG fihers 1s "{tlhe 8~hour time
weijhted average airborue concentrations of ashestos fibers
to m1isn any vﬂ~loyﬂu 7 be exnoed shall not exgeed two

fiocrs, longer than 5 micrometers, per Cubic Centimeter

¢f 11r. o . " The c«tlxrg conc. ntratxon standard states

that "no nmployoe shall he exposed at any time to airborne
concer tration~ 2f asht tosfibers 1n excess of 10 fibers,

lonvier than 5 micrometers, |per cubic centireter of air.”
Accurding to UIUSH, there ls no safe level of asbestos exoosure,

i




cei1lings in the hellsrys. The cost of crcapsulat:ion was

about $6-8 per square foot, 2s 0pposcd to $18-22 for removal.
e visited several clas-ioe s, fhv asbeston cellings

wire Visiile bacause they hoi only beln encapsulited with a

clear sutstance. Tho appear ti> was SLoajy and the material

[

elt soft like a svonje, uniler hand Midssure,
One tcacher staied that she had becn teaching in Roon
131 for zrproximately 20 years, and that Particles have been
faliing into the classroom fron the ce. .u3 since she started
. working thera, Anothar teacher who has taught in Room 117
for approxirately seven to erght years, also said that prior

to :ts belng sealed, the asbectos ceiling continucusly crumbled

1nto tne cla - ~room.

Tne Dogartment of Lnvironaental Services, tfashington, D.C.
init1ally inscected 85 District schools in its annual school in-
specticns of 1977 and :dcentified five schools as having an
extensive anount of exposed ashestos material, In addition
to those five schools, preventive measures have also been
taken at five other schools. To date, the actual cost for
encapsslating (no resoval) asbectos 1n portions of ten schools
located 1n the District totuls €550,307. The schonls involved

and the actual encepsulation Costs are as follows: 33/

93/ Interview with Cominic Ancaino, Safety 'tansger of °ashington,
©.C. Public “chools, April 29, 1981,

O
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1. Backus Jr. High School (all corc:idors) $110,000.00

2. Drew Elementary School (all corridors) $ 76,100.00
3. Houston Elernentary School (sgeech therapy

room) ' § 2,400.00
4. Maury Elementary School (all corridors) $ 7.,400.00

5. Richardson Flementary School (class rooms
and corradors) $ 47,100.00

6. HBamilton Jr. High Scheol (all corridorc) $114,074.00

7. Lincoln Jr, Hi19h School (all corridors) $187,113.00

8. Mamie D. Lee Special School (library) $ 4,620.00
9. Grant Middle School (bo:iler room) $ 700.00
16. Hine Jr. H:gh School (boiler room) § 800.00

It 1s estimated that 1n seven yvears 1t will cost the
District of Columbia at least $1.5 million to remove the
aspestds that was encapsulated, as the process is not expected
to provide protection beyond that time, and can not be success-
fully repeated.

Only those areas and materials which were declared
"hazardous”™ 1n nature were encapsulated. Ashestos c21ling tile,
asbestos floor tile, ashestos blankets, and asbestos insulat:ion
can still be found within the District Public Schools.

@

D. Oxon_H:1!1 Junior Hioh Schcol, Prince
George's County, Marvland

By 1977 Prince George's County officials became aware

3
t' -+ potential hazards existed concerning some uses Of ashestoS.
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At that time potential haza;hs were being publicized and
the county received flyers providing infermation on the
nature of the asbestos problem. .

Betwecen { ebruary and August 1976, air monitoring samples
were taken in all of Prince George's County Junior and Senior
High Schools for a report prepared by the State 6epartment
of Labor and Industry on asbestos exposure in Prince 9eorge's
County. Both commercial and State laboratories tested the air
samples. However, the air monitoring tests were inadequate
for the Same reasons discussed above regarding the Washirgton,
D.C. schools.

In early 1979, the State of Maryland sent 2 letter
to the schools explaining the method of collecting bulk-
samples. Bulk samples were taken from the Séhools in Prince
George's.County during the months of April and May 1979
after training the custodial personnel to locate and
collect sprayed insulation sapples. In May of 1979, samples
from all schools in the County which evidenced sprayed-an .
acoustical materiais were sent to the State Health Department

for analysis.

The School Board reguested an estimace of the costs

for remo;al_or encapsulation of the asbestos. The School

Board initially wanted %o encapsulate or construct a dropped

ceiling. However, 1t was deciaed that encapsulation c¢. a dropped

Aruitoxt provided by Eic:
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cerling wa- i3t the Lest alternative because main.enance nen‘

continue to wourk 1n these potentially hazardous area' which 1;

effect are simply concealed fronm public view. Further, en-

capsulation s only a temporary measure. Eventually, the

extra weight of the engapsulating material actually helps

to loosen the friable raterial from the coated surface,

Additionally, new reports were published concluding that

the presence of asoestos fibers in the air in any quantity

1s a health hazard. Based on these factors, a decision was

made that the only solution would be to remove the friable askestos.
The School Board received the results of the samples 1in

July 1979. Of the 216 total schools, 20 were found to have

asbestos, ¢ Generally, the asbestos 1§ located 1in the industrxaL

arts rooms and the boiler rooms. Twelve of the schools were

which d1d not need to be treated. The Health Department determined
that the asbestos in the eight remaining schools w?uld have to

be removed. 94/ To date the Prince George's County Schools

have removed the aspestos from s:x schools and plans are being
made for the removal of asbestos from the final two schools

during the summer of 1981.

|
|
|
|
|
|
|
|
|
found to have the hard cementitious type of asbestos insulation,

94/ Inmitially there were nine schools from which asbestos was

to oe removed from a total of 26 rooms, each measuring abou:
1,200 square feet. Cne 0f the nine had asbestos in a cingle
boiler room, and a decision was made not to rerove the insulation.

ERIC |
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The removal of asbestos ftom the eight schools 1n Prince
George's County has been costly. The County spent $83,000
1n the Summer of 1979, $90,000 1n the Summer of 1980, and
$86 500 will be spent during the Su~mer of 1981, for a total
of $259,500. Considerinj that under normal conditions .he
li1fetime of a school 1s fifty years, $253,500 15 a significant
public burden 1n times of skyrocketing demands on taxpayers
and grezter scrutiny of public expenditures. The school
district must take monles originally intended for other

R school district programs t. pay for the asbestos removal
projects.

The Board of Zducation's first experience 1n 1979 with the
removal of asbestos, led to a dispute between the board and
the company sélected. The board alleged trat the removal
was not performed 1n a safe and satisfactory mannecr.

During the summer of 1980, asbestos was removed frca
two additional schools by a different company. The cost
was $10 per square foot for removal, plus $2.25 per sguare
foot to finish the aréa after the asbestos was removed,

for a total of $90,000. 95/

95/ Of the $90,000, $65,000 went toward removal and the
remaining $25,000 for re-encapsilation. Re-encapsulation
adds approximately 33% to the cost of removing the asbestos.

3
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This summer asbestos will be removed from the two re-
maining asbestos insulated schools targeted for remedial
action. The estimates f;r removing asbestos this summer
are $68,750 for Oxon Hill 7r. High School and $:7,750 for
Mar ° Bethune Junior High School. A new thermal acoustical
material will be installed at $4.00 per square foot to replace
the asbestos” removed. Previously, a new covering having ?
no soundproof p:opertxss was simp%y applied to "finish off”
the room. This was inadeqguate because the machines used
in the 1ndustr1?l arts rooms emit considerable ncxze.

We visized three of the industrial arts rooms at Oxcn
H1ll Junior High - Rooms 103, 101 and 100. The ceiling
fnsulation was gray, thick, porous and very friable. There
were many areas where large sections of material had fallen
or been broken off. %ne classic sight was that of a pencil
which was apparentiy thrown, as 1f 1t were a dart, at the
ceiling in Room 103. The 1impact of the pencil would be sufficient
to cause the release of fibers into the air. There were also
cracks that looked like students had dug or pried at the
asbestos with a long handled broom. Our frank opinion ;s
that when used on a cei1ling, the very appearance and characteristics

of the material, 1is unfortunately such as to attract many

school-aged individuals to scrape or gouge the matertal.




The condition of the boiler toom insulation was very
friable. The asbestos insulation was barely clinging to a
metal lath attached to the ceiling; we could see pieces of the
sprayed insulation on the verge of falling cff., Every week
the {loor 1s watered down by custodial personnel with a hos%’
to remove the asbestos that has fallen.

v County records state that the sprayed asbestos used

on the ceilings was "Asbestospray” furnished by the Spraycraft
Corp.. Brooklyn, New York.

£. MNewton North High School, Newton, Massathusetts

Tre $16 million four story Newton North High School
constructed between 1970-1973 is a steel-framed structure.
The specifications called for all steel beams, columns and
metal decking to receive a direct-to-steel, sprayed-on fire-
prBofxng material containing asbestos fibers. 96/ As a result,

. Newton North contained approxxmately‘400,000 square feet of

sprayed-on asbestos., 97/ The records r2flect that the sprayed-
asbestcs material in the high school became a matter of

concern in 1972. As a result, some of the beams were boxed

96/ Of the four floors at Newton North the top floor ceilings
had mineral wool sprayed on tne steel beams instead of
asbestos.

91/ The manufacturer of the asbestos material {CAFCO Blaze~-

Shield D) is U,S. Mineral Products Co. of Stanhope,
Vvirginla.

ERIC 9;
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1n by the genetul contractor during the winter of 1972-1973
at a cost of about $50,000. This effort was stopped 1n late
Ausust ot 1973 so that the school could open 1n Septermber
of that year.

Initially, asbestos was used at Newton North because
at that time i1t was: 1) recommended by the architect in the
specifications, 2) a popular product and was less exp nnge
than mineral wo. 1, and 3) believed to be a good fire retardant

material.

. >

In July and November of 1973, air tests were taken
N

by tne.Commonwealth's Depagtment of Labor and Industries,
Division of Cccupational Hygiene, Boston, Massachusetts,
The tést:nq was parformed by phase contrast miCroscipy re=-
cormeraed at that time by HIOSH and OSHA. The July test
reveaicd "very little contamination that can be directly
attributahle to asbestos was found at this time. A re-
cor .adat on 1s pade neverkheless, that the beams sprayed
with Blaze Shield D be boxed-in or contained 1n some way...." g
At that time the air analysis results reflected 0.09 or
less tiber particles (greater than S microns in length per
milliliter of air). The Noverber air analysis results reflected

less than 0.5 asbestos fibers (grcater than 5 MICIOnS 1n

32 :
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length pret a1lliliter of alr) versus a Raxiuoum (at that time)
CS4a allowable concentration ot 5.,0. ¢8/ 1In view of the

putlic's concera ani the rcscmrendations, *he goil was to

box-1a all the rerilaing ashustos ceuwnred beams, columns
and metal roof deching durinj the 1674 vacation per:od.

on June 11 and 12, 197:, representatives of the Skinner
and Sherman Lab visited Newton North for the purpose of :
removira samples of maceri1al i.om 108 designated areas in -~

the school, There was great concern that the motors in the

shops were causing asbestos to loosen and become airborne.

98/ Leonard D. Pegnotto, Chief of Laboratory, Department

of Labor and Industries, Division of Qccupational Hyg:ene,
Boston, ‘la~sachusetts in his Ju' 25, 1873 letter to Dr.

Elh1ns, Assistant Sdperintendei 3r Business Services stated
that even though the test resul’ houwed low counts, "there
should be concern abtout asbeste ber exposure over the
leng term. 14 time the firepro g rater:al will dry:
of 1t will vulwverize and be cari..d by ventilation into
the room air.”™ It was observed 1n their survey of Newton
North that there were areas where steel beams are readily
access:ble to students "(boys’ locker room 1213 and team

room 2274). The ceilinys 1n the ugéhfhous and storage areas
have ceveral large Leans covered with-ashestoss. Overhead
heaver-5lowers found in the auto-mechanitc anid acto-body

shops when operating, create a heavy moverent cf air and
produce dustiness in those rooms. The beams in the cafeteria

some

and the

"Main Street” corraidor are par

wood cellings/slats.

"In view of tne

lung effects of asbestos,

wlth asoestos,

1t 15 recor
Blaze Snield U, be con

Top Priority should be given to areas

tocker room where the asbestos

the students.

1s rea
Next are the workshops

1ally covered by
hiverse long-term
~nded that b-rams covered
1ned 1n som. way.
such as the *“oys'
11y accessitle to
and some of tne heavily

uses storage areas,

Eventually all the asbestos s oalrd

[E
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Dr. Nicholson und Dr. Sc¢likoff looked over the situvation,
took sarples, and made pricrity area recomunendations. The
shop areas and utility closets were boxed-in. ’

In 1974, at the request of Mayor Mann, $208,000 was
exgonded on remcedial ashestos action at Newton North. Most
of the funds ($193,000) were utilized to sc¢al the reraining
exposed asbestos (engept above the wood slatted ceilings)
§nd fini1sh (tape and paint,; the 1973 work. The remaining

-, tamds were used for design {$5,00%) and testing {$10,000)
to determine the exact locatiou of the asbestos fireproofing
materaial.
Cr. Charles Spooner, GCA Corporation, Bedford, Massachusetts,
1n n1s report of December 11, 197¢, entitled, "aAnhlys:s Gf
. Bulk and Air Samples For A;bestos 1n the Newton No {h High
Schcu!l,” $tated that "a totd) of 386 bulk samples werd taken
from different locatinns throughout the school for the direct
deterrination of the asbestos content. The bulk analyses
were performed by polacrized light microScop'’ recommended
by EPA. Approximately 20 percent of the samples were devoid
of asbestos; however, the mineral was found ou all floors
of the school at levels of concern from a health aapect.”
Dr. Spooner recommended that removal be carried out 1n
"those areas shown only to contain asbestos that 1s not due

to spacious contamination. Erclosure would be an acceptable

94
O
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alternative control measure in areas which cannot.be vandallized.

-

The ‘action level' above which control measures are needed
stould be clarifxed with the U.S. E.P.A. and State authorlti?F.'
Dr. Spooner stated that "[e}xposure of a school population
to asbestos is needless and application of a workplace stardard .
s rnappropriate. The fiber levels determined by air sampling
are low; however, this type of analysis may be mtsieading
since we are dealing with a low level chronic exposure of
many years duration. A 4-hour air sample simply cannot
be expected to reflect accurately the exposure integrated
over a period of years."
To date, approximately $600,000 has been expended on the Newton

North asbestos abatement program. 99/ The State of Massachusetts

99/ According to Allan Fraser, Building Tommissioner of the
Newton Public-Schools, Newton, Massachusetts, ipterviewed

on April 9-10, 1981, the actual costs of asbestos abatement

at Newton North to date are as follows: .«

$254,000 Boxing~in beams with asbestos areas and utility
closets between 1972-1973.

$ 25,000 Dr. Spooner's analysis of bulk and air samples
and repert (report done in December, 1979 .
in support of work for Summer 1980).

$ 5,000 Testing during removal proces:/quality control.

$312,934 Removal of asbestos from Newton North.

(Footnote 99/ continued on ndxt @#ge.)

o




granted Newtoun North approuximatcly $125,000 which came from
a $2 million ctate yrant for schools with asbestos problems
(pur Legislative Asbestos Commiscion, State House, Boston,
Massachusetts).

Plans cailed for the rest of the asbestos to be reroved
in the suamer of 1981, bot no mcney is budgeted for this be-
cause of the November 4, 1980, state legislation which cut
taxes fifteen percent., To accomplish the removal of the
remaining 200,000 square feet of asbestos in Newton North,
Seagull g£nvirontental Co. has submitted an estimate of $1.8

N

million.

(Footnote 39/ continued.)
$ 12,0C0 Disposal of asbestos (trucked in sealed cortainers
to Hal:fax, Massachusetts - $22.00 per cubic yard).

$ 14,161 Moving furniture, books, etc. {(out and back into
rooms).

1,000 Cleaning drapes.
500 Police overtime/secure building.
100 Printing bid specifications.

40 bdvertising.

- T
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CASE STUOY CONCLUSION

The case studies have revealed that: 1) ambient air -

-
testing often shows very lo: exposure levels even in si%pations

in which physical bulk sampling confirmg the presence of

X3

friable asbestos; 2) records kept by the school districts
; or in state archives can indicate the line of distribution
i of the asbestos, -- architect, genecral contractor, éanufacturer
and type of asbestos used; and 3) due to the soft spongy ’ . !
nature of friable asbestos, students -are likely to damage

it. Visuval observation often confirms that asbestos has

R

in fact broken away from ceilings. . . ’
The asbestos abetement programs have created considerablé
financial burdens and hardships fg} school districts which .
have been exac:rbated by cuts in school budgets. The funds
expended to date at the three schools visited, total :
. $715,800 to encapsulate, seal or remove friablg asbestos,
with additional expenditures anticipated or believed necessary.
In some-cases, asbestos containing materials.are remaining
in schools because of financial constraints and competing h
priorities.
. From a legal standpoint, 1t appears that 1) friable
asbestos was installed in the schools in the absence

; of warning as to dange'z, and 2) it is still possihle to

identify the manufacturer of the sprayrd acbestos material.
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* LEGAL 1SSUES .

SUMMARY OF DUTY, BREACH OF DUTY,
INJURY AND LIMITATIONS ISSUES v

The liability issue concerns whethe€ a school district, or
the United States on a district's behalf, may recover the costs
of detecting, containing or removing asbestos from schools.
Asbestos is a carcinogen and has been the cause of thousands of
deaths in industry due to inhalation of asbestos fibers. 100/

The concern is that as a result of .common occurrences, such as

. building vibrations due to equipmént operation, friable asbestos

releases flbe:s_inco the air, and therefore constitutes a hazard
to the health of students and school employees.

This report focuses on legal as opposed to factual issues --
whether a cad;e of action for recovery can be stated on behalf of
a school district so as to survi&e a motion to dismiss. Even if
that can be done, it would still be necessary for the school dis-
trict to establish its factual allegations at _trial in order to
recover. This report discusses-the legal issues primarily in
terms of the school districts, since the United States would stand

jg_fheir\shoes, for most purposes, under the terms of the Asbestos

School Hazard Deteotion and Control Actzof—1980.

|
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100/ Commercial Union Insurance Companies, Environmental Issues
== Task Force, Asbestos -- A Social Problem at 12-14 (May 12,
1981) (estimates 67,000 cancers will be attributable to asbestos
exposure per annum, "or about 17% of all cancers detected annually
in the United States.").




In order for a school district to recover from asbestos
manufacturers the costs af removing or containing friable asbes-
tos: ft will be nccessary to establish that a defeadant breached
a duty, which resulted in a legally cognizable injury to the
vplaintiff. 1In this regard, coatract and tort theories of liabi-
lity were reviewed. As discussed below, féw faéc patterus will
allow actions bascd on contract theories due to statute of limi-
tation problemé. Review of tort theories for addressing hazardous
actlvitie; and dangerous prwducts were also explored, leading to
focus on products liability theorias and the theory of restitution.

The proof required of a plaintiff seeking to N

recover for injuries from an unsafe product

s very largely the same, whether his cause

of action rests upon negligence, warranty,

or strict.liability in tore. 101/ -
"[T]he~pialntlff‘has the initial burden of establishing three
things. The first is that he has been {njured by the product." 102/
"The éecond is that the injury o{currod because the product was

defective, unreasonably unsafe.” ;Qg/ “The third is that the

L}

ddfect existed when the procuct left the hands of the particular
defendant."” 104/ ¢ 2

The purpose here Is to provide a very general outline of the

. N
eleme-ts common td any potential theory of recovery.

©

e . o S i 8 g e ,
101/ Prosser, Law of Torts at 671 (4th ed. 1971).
02/ 1. . .
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163/ - 1d,. a£-672.
104/ M.
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A. Ducy ’
4 :The predicate for an action related to asbestos in the schools
; is to establish that the defendant had a duty to the plaintiff. ‘
'L
. T [A] manufacturer or even 4 dealer has a .
responsibility o the ultimate conseneyr, -
based upon nothing more than the sufficlent
fact that he has so dealt with the goods
that they are likely to come into the
hands of another. and to do Karm if they
are defective. 105/
This responsibility has become g%ne;ally accepted since the
manufacturer of a car with a defective wheel was held liable for
negligence to the ultimate purchaser, who Qas injured by the
vehicle's collapse, in MacPherson v. Buick llotor Co., 217.N.Y.
382, llé N.E. 1050 (1916).
The asbestgc'manufacturers. therefore, have been subject to
: A dut? NoE~&l cgése foresecable harm to purchasers of thetr
products, oc¢ té those fn the vicinify of the product's probable
use. 106/ This duty is similar under the relevant theories of
. action. This Report reviews restitution, and the products 1ia-
v A .
bility theories of strict liability, negligence, and implied
warranty.
B. Breach of Duty
To the extent that friable asbestos is dangerous, the danger
! i
appears to be "inseparable from a properly made product of cthe
105/ 1d. at 642.
106/ Id. ac 662.
@
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partic .r kind." lgl/ However, the products may also have been

. 1mprop.rly designed -- "[a}sbestos product manufacturers.say that
such thealth] problems have)now been eliminated by binding asbes-
tos into other materials or encapsulating {tes9 that the deadly
fibers cannot escape.” 108/’ )

in Scection 1 it was pointed out thpt asbestos has many impor-

tant uses. However, a manufacturer, even of a useful, properly

) made product, aay still be held negligent f\?r failing to test a
product to discover d;ngérous propensities, pursuant to the stan-
_dard expected of an e;pert in the field, 109/ jor for fall}ng to
give adequate warnings of unrcasonable dangerg which it knows, or
shovld know, arise from the use of the produc{. 110/ "The warning

musg be sufficient to protect third“persons who may reasonably be

~ expected Lo’'come In contget with the product ang “e harmed by .
it." 111/ These duties -- to test and to warn -- appear to be the
: speclficxducies making up the asgestos manufacturers' geueral duty
—j_>___-_;;~;;€—23use harm to the users of FFiable asbestost— — - -
Tbere apjear to begtwo alternative resolutions of the breach
of dhty {ssue. First, it may be determined as a matter of law
based on previous asbestos litigation that there clearly was a
duty to warn of the dangers of friable asbestos used In the
u—_—__ .
107/  See id. at 647. R
. 108/ , New York Times, July 6, 1981 at D2.
109/ f Prosser, Law of Torts at 644 (4th ed. 1971).
110/ ! 1d. at 646-7. ) .
111/ 1d. act 647.
-
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schools. The only remaining gssue would be the ‘factual one of_,
whether warnings -- if any --(Esre adequate. Or, a court could
hold that there 1s an unresolved foreseeability issue based .on the
difference In the risk caused by environmental exposure of students
and school employees to friable asbes:os.‘as contrasted to work-
place exposures :} factory workers and insulatton installers to
asbestos. 112/

{%} was pointed. out in Section 1V that a pivotal asbestos
liagzllcy case, Borel v. Fibreboard Paper Products Corp., 493 F.2d

A
1076, 1104 (5th Cir. 1973), cert. denied, 419 U.S. 869 (1974),

detexmined that all of the asbestos manufacturers invelved in

that case provided no warnings accompanying their products prior
to 1964, and that the warnings several of then ptovided after that
date were inadequate. In Section VI, it was pdintea ou; that the
two defendant asbestos manufacturers who have responded to disco-

very in school district litigation have admitted failure to test,
':l'

and were unable to,show that warnings accompanied thefr ;roducts.
“*1n fact, tndustry documents summarjized in Section IV show that
leading asbestos manufacturers and the then-active industry trade
assoclation -- the Asbestos Textile Institute -- ac¢t.vely sought
to obscure data .linking occupational asbestos exposure Eo asées-

tosis and cancé;t
. -

11

N

/ Cf. Karjala v. Johns=-Manville Products Corp., 523 F.2d 155,
138 (8¢cn Cir. 1975) (upholding jury instruction under which

jury decided issue uf whether known danger to factory wurkers put

manufacturér on notice of danger to insulXtion workers).

-
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The asbestos maﬂﬁfactutcts had duties to test.and to warn Lf
~«he "harn" sufferdd by school districts, or threatened ag§inst the
students and employees for which the school districts are respon-
sible, was or should have been foreseeable.

) Clcarly, asbestos is a carcinogen. lig/ However, "producgs
containing asbestos ﬁibtes_have great utility in-an industrial
soclety. . . . Asbestos-related case; Ptovide the courts with

a classic utility versus danger evaluation, ' 114/

Because asbestos products both have great utility but pose

grave danger,

15/ the court in Hardy v. Johas-!lanville Sales Corn.

has held "that thie only way for insulation products.which cqntagned

asbestos to escapy th: strict liability conclusion that the pro-

ducts were unreasoNably dangerous as marketed was for such products

to have beeq markete} with an adequate warning.™ 116/ “The danger

of the generic ingredieZt Is the sanme Ettespective of the finished

product. The degree of danger may V’ty‘blth the flnishcquptoduc;
“and, cunsequeatly, the duty, to warn may vary.” 117/ The court

also held that the duty to warn of the danger posed by asbestos”
¢ ‘o . .

. ¢ *

113/ See Section II!, infra, Reserve Minine Co. v. EPA, 514 F.2d
%497, 508 (8th Cir:T 1975) modified, 529 F.2¢‘18T (8th Cir.

1976); Hardy v. Johns-Manville Sales Corp., 509 F.Supp. 1353, 1354-

55 (E.DT Tex. 1981). Asoestos is treated as a toxic and hazardous

substance under federal regulations. See 29 C.F.R. 1910.1001 (1980).

1147 - Ha;%x v. Johns-Manville Sales Corp., supra, 509 F.Supp. at

115/ id. at 1360.
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has aiready been established by pflor decisfions -- by collateral
estoppel, in the case of non-insulatign pzoduccs~§§:fell as.che
insulation products which were the scbject of the first asbestds
liability cases. 118/ However, "[t]he .question af adequacy of a
_warning, if any was given, {s a jury issue in the non-insulation
cases.”" 119/ ’

The conclusion is that as ; ninimun the known danger of
cccupational exposures to asbestos fibers should have caused the
manufacturers to test their friable or easily damaged products
to determine whether they would emfi fibers after Iinstallation,
thereby posing a hazard to consumers. 120/ If in fact:the asbes-
tos products do emit fibers -- and it appeacs that they do, as a
result of commdbn occurrences fncluding deterioration, maintenance
activities and student contict -- 121/ the duty to warn seems
plain. .
Accordingly, the duty to warn may be established in cases

bro&ghc by or on behalf of school dirtricts, either by way . f

.
.

18/ 1

119/ 1d. Collateral estoppel or "issue preclusion” may now be

used offensively as well as defensively, and "mutuality” of
parties {g no longer required. See Parklane Hoslery Co. v. Shore,

439 U.S. 322 (1979).

The Circults are not in accord as to whether

federal colteral estoppel principles control successive federal

diversity ac fons. Compare Acrojet-General Corp. v. Askew, 511
Feies: 30

F.2d 710 (5th Cir.), cert. denied, 3 U.s. 9

975) (federe’

law) with Semle« v. PsYchiatric Institute, 575 F

2d 922 (b.C.

Cir. T978) (state 1 w).

A

120/

Also. there clearly i1s a risk of exposu e to workers during

{installation or removal of the products.

121/  See Sections V and VI, supra.

7
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collateral estoppel as thesresult of previous litigation, or as
a,readily demonstrable factual proposition. it also appears ®.
* likely that the schowl dig&rlcts.will be ahle to establish fallure

to warn aad failure to test.

¢, Injury :

. The first task of any products llibllity plaintiff i{s to
prove h!soinjuxy. 122/ 'This involves twé assﬁnts; firsz, the .
factual existence of inju¥y, and second, the issue of whether the
lnjury fs one for which recovexy nay bc ol.tained. -

1. Factual Ldture of the Injq;y

The présence of frlabl? 2sbestos can andcdoes result in the
release of ashestos fibers, wglch are carclnogen{c. into the
ambient air of schoolrpoms. 123/ The Environmental Prééectlon
Agency estimates the p{evailing concentration of asbestos in
buildings having exposed friable asbestos:containing materials
to be between 58 and 270 nanograms per’ cubic meter, whereas the
"aéhlent alr s usually below 10 nafograns per cubic meter." 124/
:h‘thc other hand, &veumtho~upper figure of 270 nanograms per
cubic meter is exttemqu low In comparison to the occupational
standard of 2 fibers per cubic centimeter 125/ which equates to

60,000 nanograms per ¢ubic meter. But, the OSHA standard Ltself

122/ Whire & Summers, Uniform Commercial Code, Séctlon 9-1 at
326 (2d ed. 1980). . S

1237/  Sce Sectiogs V. and VI, supra.
124/ 45 Fed. Reg. 61,966 ac 61,969 (Sept. 17, 1980).
1257 29 C.F.R. 1910.1091 (1980).
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126 Sed text in Section’V. at 55, fope 84, supra.
427/ J.C. Gilson, supra, Section I1I, note 38, at 400.
’ - . 0
128/  Har¥y v. Johns-Manville Sales Corp., supra, 509 F.Susp. at
129/ Mooney v. Fibreboard Cogg;:‘ABS F.Supp. 242, 250 (E.D. Tex.,
T980). Sece also liardy v. Johns-Manville Sales Corp., 509
( . . - {footnole continucd)
. . N - ,
. - v ,‘
. s
N . . 4 2.

.

P . .
has bean criticized by the National Institute of Occupational

Safety and Health as being "grossly inadequate” on the ground
that there is no safe level of exposure to_a§bestos}/‘ﬁyfthurmore. .
an occupational standard thcg has been corpromised by tug;;g o
economic considerations into account does not establish that low
level environmental exposStes are not h%:mful. 126/ ¢

The fact {s "[t]}here are many reports of cases [of mesothe-
lioma, a rare form of cancer) following short exposures -- a few
weeks. Cases have followed exposure to dlsty clothes in the
home.” 127/ At least one court has found that "mesothglloma nay
128/

which would

result frox one exposure to asbestos dust or fibres.”
The contention that in the absence of warning --
allow the user to make an informed choice whether the utility of’
the product outweighs its dangerous propepsities, friable asbestos
products causing a significantly higher than éormal exposure to
. airborne asbestos fibers are u;;easopably unsafe, sounds teasonable. .
In fact, i¢ has been held as a matter of law that "products placed
in th¢ stream of commerce containing asbestos are defective for

the reason that the same are unreasonably dangerous to the consunmet

or user of the product.” 129/

‘' -
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Also, Congress has found that “the presence in school build-
ings of friable or 9aslfy damaged asbestos creates an unwartanted
hazqzd to the health of the school children and school employees
whoﬁiie exposed to such materfials." 130/ "

This Report does ?o: undertake to second~gu;ss the Congress
by attempting to :esolye the issue of wh?:her frgable asbestos
products are hazardous to students and school employees. The
courts may m.ke the deterzination that the ;;zducts are, hazardous

' efither as a mat¥er of law, by applying collateral estoppel, or
by dqter?lnlng the disease relarion of the product by resort to
' Judicial notice of adjudicative medical fact, pursuant to Federal
Rulesq?f Evidence 201/%)(2), and (c). 131/ In the als~gnative,”
the issue of injury will be determined by juries or judges on the
basis o% expert scientific and medical evldcpce. It does appear

clear that it will be necessary to establish that.the products as

>

used are hazardou3, as a prerequisite to recovery..

[N

2. Legal Nature of the Injury

Recovery for tnjurfes caused Ey unreasonably ursafe products

may be sought under the tort theories of strict liability and

negligence, and the theory of léplled warranty. The recoveries

(footnote continued)

E.Supp. 1353 (E,D. Tex. 1981); Flatt v. Johns- %anvllle Sales
Corp., 488 F.Su p. 836 (E.D. Tex, 1980). bBut see eCart .
Johns-Manville ales Cotp., 502 F.Supp. 335~(S—b. ﬂxss f980)

130/ . 20 U.S.C. 3601(a)(6) (1980).

131/  See Hardy v. Johns Manville Sales Corp., supta, 509 F.Supp.
at 1367-63 ("Asbestos-related Iltlpation Is an appropriate

candidate for Lollﬂtﬂlll estoppel because {t is a nmass tort, a

tort against a large undefinable group of pcpple by lndustry.").

% 107
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contenplated by the Asbestos School! Hazaud betection and Cuntrol
Act are for the costs of detecting, contuaining or rusoving hazard-
ous asbestos products. There 15 « critical Issue as to the lcg%l
nature of thé Injury. '

&
{¥le use the terms “property durse” on the
one hand and “tconomic loss” on the other
to describe ditfferent kinds of dunmuges a
plaintiff may suffer. An action brought to
recover damages-for inadequite value, costs
of repair, and replacement of defeoctive goods
oxr consequent 'loss of profics is one for "eco-
nonic loss.” Property damoage, on the other
hand,* {s the Restatement's "physical harm . . .
to {user's] property." Lf one purchases a
new truck and finds that the radiator has to
be replaced at a cost of $300, he would suf-
fer an econonmic loss of at least $300 rather
- _than property damage . . . Of course, border-
linc cases can arise that do not £it comfor-
tably in either the property damage or the
economic loss category. 132/

In general, a ;ajotlty of courts deciding the Issue have held
that unlike damages for personal Injury or physical property
damage, econozic loss [s not recoverable in a products liabfilicy
action -- whethar foqucd on strict liability, negligence, or
implied warrancy.' Thfxo is, how;ver, a division of opinion, and
the more pe;sudslve decislons discussing the Issue have allowed
recovery_pf econonic loss if it is caused by a hazardous producg,
or Lf It results from a tort "independent” of the sale of a defec-
tive product -~ such as taflure to warqf

Acco.dingly, it will be necessary fcr the school districts to

elther establish that economic loss is recoverable here, or that

-

132/ White & Sumzers. Uniform Commercial Code, Section 11-4 at
405 (24 «d. 1980)5

b}
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. ch? rendcrir of school buildiugs unsaféi together with the need
. o’ to physically tear away asbestos products from the buildings,

¢ ’cqnstitutes physical damage to proparty. There is a dearth of
auth;yitg on this lacter Issue.” 133/ :0

Because of the importance of the "economic loss" issue, and
©
i ,’ because it is a legal issue with which the Depaitment cun address
N - 7
af

in a gcnéral.report of this kind, the cconomic loss issue is-dis-

&) V/ cussed in the next section of this Report.

- ) -

.. * , D. Statutes of Limitation . ---- — 8 T e

H — — -

SE——

Since thg Environaoental Protectlon Agency banned the spraying
, of materials containing more than one percent asbestos in 1973,
. wost of the situations with which we are concerned stenn from the

"+, installation of asbestos prior to thar date. 134/

;é 4 Accordingly, the various state statutes oé limitation present
g X obvious obstacles to the successful ;ecove:y of abatenent costs
' ‘chrough*ritigation. Statutes of limitation may serve to bar an
- actlon:;ven though all of the elements just discussed which would
otherwise allow recovery exist, + In almost all cases, the time
period elapsed since installation of the asbeétos will be longer
N .}han the period allowed for bi£2§i25 actions under the applicable
- TSTALULE 6t 1lnication. E;; erttical issue,ythen. is when will
: _._v — *
C 133/ Seec discussion of Arizona v. Cook Paint & Varnish Co., 391
. F Supp. 962 (D. Arlz. 1975), aff'd, 541 F.2d 226 (9¢th Cir.
. 1976), cert. denied, 430 U.S. 915 (19777, at 113, infra.
(2 134/ See 38 Fed. Reg. 8,820 (1973). However, the regulations
S &,ave"““&‘l’ i87""“§'e§°z‘.3"f§3”‘§é§" 26,378 Cloray. meuteeton
s pulsnses un )
. ° ’ . ; s
. g .
. ‘ -
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the cause of action be viewed to have accrued, so as to co%mmence

the running of the statute of limitation?

. seeking restitution.

tation rul:, providing that the governing tort statute of l.aita-

Restitution i3 an espucially attractive remedy because there————
is authority holding that the performance of one's duty to the )
public by another creates a contract implied in law, with the

limitation period running from the comparatively laze date on

« ey

yhich the duty is finally performed. Products liability claims
under sﬁfigg 1fabilicy, negligence, or implied warranty theories .
are the primary alternative or additfonal claims to an action

In contrast to products liability tort claims, products
liability contractual claims, such as breach of implied warranty
of fitness or merchantability, may be clearly barred by applicable
statutes of limitation. Even though contractual limitation periods
are often longer than tort limication perfods, they aI;o often
commence at the time of delivery rather than the later date of
"manifestation” of fnjury. 135/ >

In tort cases, however, many courts have adopted a manifes-

tion does not start running until the injury manifests {tself.

See, c.g., Insurance Co. of North Amerfca v. Forty-Eipht lnsula-

tions, Inc,, 633|F.2d 1212, 1220 n.13 (6th Cir. 1980), (personal

-

135/ See U.C.C. §2-725 (1976). The U.C.C., it must be noted,
may not be applicable because sprayed asbestos, to be a

sale of goods within the meaning of the U.C. C.. must, since it .

is attached to realty, be capable of severance without material

harm thereto” and mest have bden movable at the time of identi-

ficaticn to the contract. UY.C.C. §52-105, 2-107 (1976).
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injuries). As an example, in Rosenauy v. City of New Brunswick,

51 N.J. 130, 238 A.2d 169 (1968), the defendant manufacturer sold

. a water meter to 2 city in 1942, which in turn installed the meter
— s N

;;"‘*‘-—-ac—plaia:iﬁf_s home in 1950. The meter broke in 1964, causing
E < damage to the plaintiff’s property. The court held LHﬂﬁ‘thQ-oia____________—__—
s year statute of limitation for tortious injury to property started

B

running at the time the meter broke because there was no cause of

AR VNCIEN

action prior to that time. Even xn the casc of contractual theo-

- ries, statutes of limitation may not always prove to be insur-

e ma s

mountable. Secec Southgate Community School Disrrict v. West Side
Constr. Co.. 399 iich. 72, 247 N.W.2d 884 (1976) (consumer school

i district not In privity with manufacturer of defcctive floor Qiles).
The United States could sue In federal court pursuant to 28

{ U.S.C. 1345 (1976). School districts could sue either in state

v court, or federal court Lf the grouud; for divevsity jurisdiccion

were met. Sce 28 U.S.C. 1332 (1976). A six-year statute of limiS

AT

. tation Is provided with respect to federal actions on contracts,
28 U.S.C. 2415(a) (1976), and a three-year period applies to
federal actions on torts, 28 U.S.C. 2415(b) (1976). All periods
in which "facts material to the right of action are not known anq
reasonably could not be knotfi by an official of the United States

charged with the responsibility to act in the circumstances” are

T 7 excluded from the limitation period. 28 U.S.C. 2416(c) (1976).
The United States would scemingly be in a very favorable tosition -
' under the federal limitation pericds. But, If the dction Is !
8 "derivative” -- and a stronpg case can be made that audact fon to

recover “on behalf of* a school district is derivative -- the

' O o .. .
EMC-M:!?O-u-e 1-!._&_ 3 ,
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assignent of the cause of action to the United States must cake

place prior to the runiing of the applicable state liaftation

petiod, fo; the federal right of action to survive. 136/
Accordingly, it is likely that the issucs posed by ngc;nlng

state statutes of limitation are as inportant to the United States

in—cthhsiLnn:ian_as_j;px are to the «choolﬂdistzlcts. Ip will

senerally be necessary, then. to successfully state a claim
cither for restitution or for a tort, and to establish a compara-

tively recent "accrual” dace.

i CONCLUSTON

From the analysis which tollows, it may be concluded that
resticucion {2 the preferred cause of action, and that scrict
llabllxcy and negligence, predicated on fallure to warn and
failure to test, also are viable theories of recovery. There is
roon for optimism on the stutute of limitation fssue based on the
fact that the dangers of“f;&able ;sbestos have only recently been
brought to the attention of” the goveriment and the publiec. The
manufacturers sefll dbntend tha: thelr products are not dungerous.
Thus, actions may still be tlmely despite the passage of time
involved, under restitution, "discovery,"” and "manifestation"
statute of limitation principles. <~

.

136/ E.p., 14, Pt. 2 Moore's Fedé:al Practice, ¥ 0,321 ac
= p-3281 (2 ed. 1986y

vt
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1. ECONOMIC LOSS AS A COMPENSABLE INJURY

A. The Economic Loss lssue

. The economic less issue Is raised by the fact that an action
for restitution to recover the costs of gcmov[ng and rcélacing
asbestos in the schools has'the characteristies of a products
liability action. The allegation wpuld be that frialle asbestos,
by reasen of being a carcinogeg, is defective, creating a hazardous
condition requiring removal. If removed prior to causing death

N or physical injury, the actual injury is characterized in prodhcts

liability jurisprudence as "economic loss." There is a body of

case law to the effect thaé "econonic loss" is not recov:rable in

. N
a product: liability action -- absent the existence of an express

~

warranty.

A succesc ful products liability suit offers
an Lnjured individual three potential forns
of recovery: (1) "personal” damages, which
compensate for bodily*harm; (2) “property"
damages, which compensate for injury to ,
property other than the defective product; \
and (3) "econonic" damages, of which "direct”
compensate for harm to the defective product
-~ itself and "consequential" for harm to busi-
ness expectations, such as profits and good
4 will. Presently, the majority of courts A
£ allow recovery for personal and progerty
damages under the theory of strict liability

\ . im torg, but limit recovery for "economic"

"loss to cases involving breach of an express

warranty. 137/

.

i
Also, even if an implied warranty action to recover economic loss
ar

is allowed, the Contract statute of limitation, which usuvally

4
137/ Note, Economic Losses and Strict Products Liability: A
Record of Judicial Confusion Between Contrace and fore,
- 54 NOTRE DAGE LAMYER 114 "(14/y).

ERIC 1i3
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. .arls running at time of delivery, will ‘erve to bar recovery
unless recovery is allowed on a tort theory -- which usually -
involves more favorable cause of actiou accrual rules.

The problem fis.illustrated by the decision in Jones & Laughlin

Steel Corp. v. Johns-Manville Sales Corp., 626 F.2d 280 (3d Cir.
1980). Johns-Manville supplied products for a recof, and also

|
|
|
supervised conscruction‘of th;.roof. for Jones E_E;ughlin. Even- ‘
tually, che roof began to crack, allowing water to leak through. 138/ i
Uln{yacely. Jones &qk?dghliq repaired and replaced portions of the : i
rsof, and filed a comp}alnt to recover its losses. Recovery was*
sought or several theories, some of which were founded in tort,
including strict liability, and otherg which were founded in ?
contract, including breach of express and implied warranties.
Although the Supreme Court of Illinois had not yet addressed the |
question of whecéer econonic losses are recoverable under tort
theories of iihbllicy. the federal court concluded (in the.diver-
sity case) sed on ipnermedlate Illinois decisions and "a large
Bajority of courts,” that "economic losses are not recoverable
under claims sounding in tort law.” 626 F.2d at 287. "The
extension of strict iiablllcy to cover economic losses in effect .
would make a manufacturer the guarantor that all of its products
would continué to perform satisfactorily throughout their reason- 44
ably productive life.” 626 ¥.2d at 289. Accordingly, the court

held that Jones &oyaughlln did not state valid causes of action

138/ Although asbhestos was used in the roof, no allegations were
sade ol a hazardous condition.
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for either strict liability or negligence.. The court also held
that even i{f the contract were subjeét to the U.C.C., delivery

of the rdof occurred more than four years prior to the date on
which the suit commenced, so that the U.C.C. contractual theories
were barred by the statute of limitations.

Although today's decision may appear to be
somewhat harsh, we are confident that it is
the result required by Illinois law. The
record establishes that the roof purchased ‘ .
N by Jones & Laughlin was unsuitable for the
. weather conditions to which it was subject. .
: The unsuitability or the failure of the roof
N to perform as anticipated by the parties does
not 8ive rise to a cause of action based on
I1llinois tort law. While it would appear -
that Jones & Laughlin did have a ctolorable
5. breach of warranty claim under the UCC
o (assuning arguendo that the contract involved
' the sale of goods), the company did not file
such a claim within the time limits specified
bﬁ the Illinois statute -f limitation. I . .
Whatever the inequities may be, under the
circunstances, Jones & Laughlin simply no
longer has a legally actionable claim for
‘relief. 626 F.2d at 293. 139/

.

" -

There are two conflicting landmark opinions on the issue of

whether recovery for economic losses may be had in tort. 140/ In

N

Santor v. A & M Karagheusian, Inc., 44 N.J. 52, 207 A.2d 305

139/ #n contrast, an intermediate Illinois state appellate court
has since held that recovery of economic losses may be had—)———
under the tort theory of strict liability, in Moorman Mfg. Co. v.
Natfonal Tsnk Co., 92 Il11l.App.3d 136, 414 N.E. 980). The
court held cthe U.C.C. remedies did not preclude tort remedies
because they were only designed for transactions involving parties
‘ in “roughly equal bargaining positions.” In that case, the court
reversed a trial court's dismissal of tort claims seeking to
recover damages as a result of cracks appearing, in 1977, in
storage tanks which had been delivered in 1966. The action was °
fil#d in 1978, twelve years after delivery.

140/  See Jones & lauvhlin Steel Cor . v. Johns-Manville Sales
Corp., s supra, ra, 62 at
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(1965), the Supreme Court of New Jersey held that the plaintiff
.could Laintain a breach of implied warranty claim directly againss
the manufacturer, even though there was no privicty between the
parties.. The case concexned unsightly lines which began to appear
in carpeting several monchq after {t was installed. 1In dicta, the

court said that che plaintiff also had a cause of action for strict

liability in corc.

[W]hen the manufacturer presents his goods to
the public for sale he accompanies them with
a representation chat they zre suitable and o
safe for the intended use. . . . The obliga-
. tion of the manufacturer thus becomes what in
? . Justice it ought to be -~ an enterprise lia- -
bifity, and one which should not depend upon N
. the intricacies of the law of sales. The
purpose of such liability is to ensure that
the cost of injuries or damage, elther to the
goods sold or to othegr property, resulting
. from defective products, is borne by the
wakers of the products who put them in the - -
channels of trade, rather than by the injured
or damaged persons who ordinarily are power-
less to protect themselves. 141/ °
el T N ’

SevErdl,ponths after the decisfion in Santor, the California

t 9
Suprewe Court expressly, also in dicta, adopted a contrary posi-

tion, in Seelv v. White Motor Co., 63 Cal.2d 9, 403 P.2d 145 (1965).
The plaintiff'sued. claiming breach zf express warranty and also
striet torct liability, for damages for ghé4repair of'a defective
truck, the purchase price, and lost profits result&pg from the
unsui:ability of the truck for ngﬂéal use. Tﬁe Calzfornia Suprene
Court affirmed the judgment forcthe plafntiff on the theory of ‘

141/ 207 A.2d ac 311-12.
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ERIC . .
oo , s




breach of express warranty, but In dicta, rejected the strict
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liabilicy theory. . »

The distinction that the law has drawn between
tort recovery for physical injuries and
warrgnty tccovery for econovmic loss Is not
arbitrary aund does not rest on the "luck” of
one plaintiff in having an aceident causing
physical injury. The distinetion rests,
rather, on 2n undersianding of ~the natuje of
the responsibility a smanufactuver must ider-
~ take distributing his products. He can
appropriately be held liable for physical
injuries caused by defects by requiring his
goods to match a standard of safety detinced
in terms of conditions that create unreason-
able risks of harm. He cannct be held for
the lovel of performance of his products in
the consumer's business unless he agrees
that the product wa§ designed to meet the
consumer's dejands. A counsumer should not be
charged at th¢ will of_the manufacturer with
bearing the :isk of physical injury when he
buys a Yzoduct ou the market. He can, however.
be fairly-.chatged with the risk that the pro-
duct will not match his economic expectations
unless the manufacturer agrees that it will.
Even in actions for negligence, a manufacturer's
liability is limited to damages for physical
injuries and there is no recovery for economic
loss alone. 403 P.2d at 151-52.

A majority or courts decjding the issue have singe fallowed'

Seely. 142/ A ninority of courts have followed Santor. 143/ llany

articles have been written on the issue. 144/

>

See Posttape Assoc. v. Eastman Kodak Co.. 537 F.2d 751 (3d
Clr. 1976) (Pennsylvania [aw, strict [fabisity); Fredonia

(Enotnote continuecd)

Sce Galnous v. Cessna Afrcrafe .., 491 F.Supp. 1345 (il.D.
Ta..T980) (Georgla law. strict Ilability); Head Corp. V.

(footnote continued)

Sce Frumer, Products Liability, S16A(4)(k) at 3B-180 to
JB-187; Note. Economic Losses and Strict Products liahilicy

) “{fSotnote cortinaed)

iy
E
jou'd

-1

§

-
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4n addiction, some cousts have allowed recovery of economic

loss in spegific sitvations, while recognizing the Seely resulc

(footnote I4Z continued)

Broadcascting Corp. v. RCAngr ., 481 F.2d 781 (S5th Cir. 1973)
(Texas Yaw, scrict 1iabilicyy, Brisht v. Goodyea¥ Tire & Rubber
Co.. 463 F.2d 240 (9th Cir. 1277y (Calilornia fav, "Intenctional or
téikless ctort); Southwest Forest Indus., I~~. v. Westinchouse
Elec. Corp., 4227 F.2d7TOIT (yih Cir.y, cerz. denied, #00 0.4,

“= GOF, (I970) (Arizona law, sorict 11abil1Ty); Midfand Foige, Inc.

v. Letcs Indus., Inc., 395 F.Supp. 506 (N.D. Yowa T975) (Yowa
law, strict 1iability); Arizona v. Cook Paint & Varnish Co., 393
F.Supp. 962 (D. Ariz. 1975y, aff'd, 541 F.zd—TZp (9ch Cir. 1976),
cerc. denied, 430 U.s. 915 (1Y77) (under law of Arizona, Califor-
nia, Hawail, Texas, or Alaska cconomic loss not recoverable in:
sgtrict liabilicy action); Coolcv.v. Salovian Indus. wvtd., 383
F.Supp. 1114 (D. S.u. 1974) (South Carolina Iaw, strict liahilicy),
Noel Transfer & Package Delivery Serv., "nc. v. General liotors
Corp., 34T F.Supp. Y68 (D. iflnn. 1972), Clark v,” InCernational
arvescer Co., 99 ldaho 326, 581 P,2d 78% (1978) (negligencey;
Horrow v. New Moon Homwes, Inc., 548 P.2d 279 (Alaska 1976) (stricc
1liabilicy), NobfIrty Homes, luc. v. Shivers, 557 S.W.2d 77 (Tex.
1977)*(strict ITability); Hawxkins Constr. Co. v. Matthews Co.
Inc., 190 Neb. 546, 209 N.WZdGa3 (I¥/3) (scrict Tiabllicy):
Price v. Gaclin, 241 Or. 315, 405 P.2¢ 502 (1965) (strict liabi-
Iity); lnglis V. American Motors Corp., 3 Ohio St.2d 132, 209
N.E.2d7583 (1965) (neglizence): ALErco . Ku-lin & Co. v. Chrysier
Corp., 49 111.App.3d 194, 164 N.E.Zd 100 (1977, (negligence);
Long v. Jim Lects Oldsrobile, Inc., 135 Ga.App. 293, 217 §.E.2d
502&(1975) (negligence); Beaucnanp v. Wilson, 21 Ariz,App. 14,
215 P.2d 41 (1973) (scrict Ilabllfty), Anthonv v. Kelsev-Haves Co.,
25 Cal.App.3d 442, 102 Cal.Rptr. 113 (1 strict I{abilicy and
negligence); Rhodes Pharmacal Co. v. Continental Can Co., 72 111.
App.2d 362, 219 N.E.2d 726 (1966), Sioux City Communtity Cchool
(footnote continued)
(<]

" (footnote 173 continaedi=——

Allendale Mut. Ins. Co., 465 F.Supp. 355 (: fio—1979) _(Ohfo law,

strict liapilicty), Berg v. General Motors Corp., 87 Wash.2d 584, -

555 P.2d 818 (1976) (strict Liability), Cits of La Crosse v. 'Schu-

bert, Schroeder & Assoc., Inc., 72 wis.2J 38, 240 H.J.2d37124 (I976)

(strict Iiability), 1acyno v. Anderson Coicrete Corp., 42 Ohio §c.2é
‘ )

(footnote continued)

(footnote 44 continued) - *

A Record of Judicial Confusion Betwcen Contract and Tort, 54 NOTRE
DANE TAWYER I8 (I975), Ribstein, Cuidclines for Deoidin: Product
Econonic_Loss Cases, 29 MERCER L. REV. 493 {I978}. Note, Pryducts
Liabilaty lhe Minufacturer's Responsabiliry for l.conomic Loss --

Another ool & il S IATE GV, Lo /L. 657 ivTe), - JARcades,

(footanote cuntinued)
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. as a general rule. In Cloud v. Klc Mfg. Co., 363 P.2d 348 (Alaska

1977), the Alaska Supreme éoutt allowed recovery for dapage to a
mobile home destroyed by fire, under strict llagility in tore.
The court held that sudden and calamitous property damage_is o
recoverable under tort theory, whereas deterioration, 1n£2rna1

. -bxeakége. and depreciacion are economic losses for which recovery

is not allowed in scricc liabilicy. N R
- !

In Signal Oil & Gas Co. v. Universal Oil Products, 572 S.W.2d -

—_— e g ——

320 (Tex. i978). the Supreme Court of Texas held that economic
'loca is compenssable in strict liability where there {s collateral
f property damage in addicion to dLmage tc the product itself, and
that in such cases, damage to the product itself may also be
recovered as part of the property damage.

The primary concern of the courts following the Seely deci-

sion has been t%e fear that recognition of a strict liability

{Tootnote 14Z continued)

District v. International Telephone and Telegraph Corp., 461
F.Supp. 662 (N.D. lowa 1978); ﬁussel v. Ford Hotor Co., 281 Or.
587, 275 p’2d 1383 (1978); Plalnwell Paper Co., Inc. v. Pram,
Inc., 430 F.Supp. 1386 (W.D. Pa. 1977).

(footnote 143 continued) . ] .
88, 326 N.E.2d 267 (1975) (strict liabilfcy); Hiigel v. General
Motors Corp., Colo. 57, 544 P.2d 983 (1975) (strict 1[55{1{t§);
Cova v. Harley Davidson Hotor Co., 26 Mich.App. 602, 182 N.W.2d 800
(1970). .

, :'(footnote 144 continued) ) )

The Citade} Stands- The Recovery of Economic Loss in American
Products Liabilicy, 27 CASE TEST—RES- L. REV. 647 (13777, Wote,
——Reroveny of Dlrect Economic Loss' The Unanswered Questions of

hio Progducts Liabllity Law, .27 CASE WEST. RES. L. REV. 683 (1977);

Note, Products Liabillty - Expanding the Property Damage Exception
in Pure Economic Loss Cases, -4 CRIéﬁCG-KENF L, &LV. 3 ZI9795;
Apel, Strict Liability- —Recovery of "Economic” Loss, 13 IDAHO L.
REV. 20 (I976), ilote, Manufacturer's strict Tort Liabiaity to Con-
sumers for Economic Loss, BL ST. JOHHUS L. REV. 40% (19675,

«@
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theory c¢f recovery in tort would coqfl%ct with th; U.C.C. which
has been udonted by statute in most states. "Inasmuch a,'the
doctrine of stric; Riability does not permit a manufacturer to
linic {ics liabflity through the use of ; walver or a limiced ¥
warranty, importatfon of strict liability into the cconomic loss
area_w;uld effectively supersede §2-316 of the U.C.C." 145/
"[T)he legislatures of nearly cvery state in the Union, have
adopted the UCC wHich carefully and painétakingly sets forth the
rights between parties %E/Z sales transaction with regard to
economic loss. This Co&{;. in the common law evolution of the

tort law of this state, m recognize the legislature's action

in this area of commercial lawland should accommodate when possible
the evolutior of tort law with the principles laid down in the
u.c.c." 146/ . \

*It should be emphasized that sone courts allow recovery for
economic loss in negligence, even tliough they do not do 8o in
st ‘et liability, on the ground that negligence {s grounded on
faule, so that it falls within traditional tort rules and does
not conflict with "the statutory system of nonfault recovery under
the Uniforn Commercial Code." 7/

[
v

145/ Jones & Lauphlin Steel Corp. v. Johns-Manville Sales Cord..
supra, 626 r.Zd at Z89.

146/ Clark v. International Harvester Co., 99 Idaho 326, 581 p.2d
78%, 793 (19787,

147/  uestern Sced Production Corp, v. Campbell, 250 Or. 262,
447 P.Zd 215, Z1I8 (1968). Sece also Bersg v. General Motors
Corp., 87 Wwash.2d 584, 555 P.2d 818 (1376). Tobility Homes, Inc.
v. shivers, 557 $.W.2d 77 (Tex. 1977).
r——-—- .
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In situations Eg£5governed by the U.C.C.. such as sales of

realty (see U.C.C. §§2-105, 2-107), a number of courts havg‘felt

" free to reach a contrary conclusion.  In Paticucct v. Drelich,

153 N.J.Super. 177, 379 A.7d 297 (1977), the court held that the
buyer of a hqae with an inadequate sewer system had a cau;e oﬁ
action for strict liabflicy in tore. & "syscep which places raw
effluent upon the surface of the yard of a'dwelling.house is 'in
& defective condition unreasonably dangerous to the user or

379 A.2d at 299,

consumer, ' Simtlar decisions include Tavares

v. Horstman, 542 P.2d 1275 (Wyo. 1975) (ncgligent design and

construction), and particularly significant, since they are deci-
sions by California courts after Seely, U.S. Financial v. Sullivan;

37 Cal.App.3d 5, 112 Cal.Rper. 18 (1974) (foundation failure); and

Kriegler v. Eichler Homes, Inc., 269 Cal.Ary.2d 224 (1969) {failure

of a radiant heating syscem;. ’ -
Thus, if the U.C.C. is not applicablé here, the Seely ratio-

nale of resolving conflict between U.C.C. statutory polictes and

tort common law policies in favor of the ufc.c., is not present.

The U.C.C. may not be applicable for several reasons -- itnabilicy

“to casily sever the product from realty, 148/ abseoce of privicy

between school districts and manufacturer, 149/ or completion of

the sales ‘transaction prior £o adoption of the U.C.C.

148/ See note 135, suprz. -
149/ See Southgate Community School Districe v. West Side
Tonstr. Co., 399 WMich. 72, 247 W.9.2d 884 (197%).
.
L]
’
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B. The Econonic Loss Caused By Asbestos School Hazards Should
Be Characterized as a Tortious Injury N

The majority rule set forth in Seely appears correct with

respect to most “Situations involving recovery for economic loss”

not involving hazardous products. The p£‘nc1p1e at stake in such
cases does appear to involve the difference between bargaining-
expectations, agnd what ls'accually obtained from the bargain, and
i{s traditionally a matter of contract rather than tort law. Hou-
ever, vhere the defé:ciye product poses a hazard, the actual

injury i{s not only a defeat of contractual expectations but also

‘the création of a tortious hazard. 150/ If the schools were
replacing asbestos because it had become unsightly, ar was falling

from the ceilings, the ipjury would appear -eQrrectly characterized
as & loss of bargained-for expectations. ;:Q;:E\. ‘ae sole reason

for reoval of the asbestos is that ‘school authorities are

concerned that {naction may result in deatk or injury to the

students and employees for whom Chey are_responaible. Furthermore,
a glassic public nu(a;nce situation would seem to be presented. 151/
Students are required by law’to a£Cend’s;hool and schools are

public facilities. Analogies to unsafe dans, or obstructicns to

roads or navigable waterways, would not appear misplaced.
[a}

———— e

150/ Generally, one may plead both tort and tontract claims
arising from the same transaction, even though different -

limitation statutes apply to the separate claims. §;§.. Triangle

Underwriters, Inc. v. Honeywell, Inc., 604 F.2d 737, 743-%4 (Z2d

. B . £

151/ A public nuisance includes conduct which “involves a signi-
ficant {nterference with the public health, the public

safety, the public peace, the public comfort or the public cen-

venience.” Restatement (Second) of Torts, $821(b) (1979).

. »
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' In. 'NA v, urtin Hrlght Cogg.. 148 N.Y.S8.2d 284 (Sup. Ct.
1955). aff'dzulchouc 021nlon. 153 N.Y. S 2d . 566 (App. Dlv.. 'lat

Depc. 1956’). precedlng both Sancor “and Seelz a Nw York cx'lll

®n

- coux'c held chac though negugence -+ defective englnes on 8 jet

.n

i rrp}gno».e- may endanger enother, lcherg is no.sctionsble wrong
7"+ if'the dsnger is m;éx'tied. “The court aqixanly held thst the
- »pu:chuer s rendy is for breach of* wu'nncy unless snd until an

Ic can be argued chac the IvA decision is wrong

gn_.r.‘hu contéxt. It can be concendgd that the decision is unde-
‘sirsble from t:;pubu‘;: policy aundpoln;..be-cauu it wmay discoursge
Ar"gt'pqr_:i'i,ble, parties fram seeking to slleviate dangerous conditions

: ~ﬁ_£oi"c6 :;g.h_é,occunencg of desths or injuries. 152/ .

17 snother case, preceding Santor and Seely, the Fifth Cir-

éuit Court-of -Appeals,. spplying Texss law without citing the TWA

d'c'ci:g:.on. came to a.contrsry conclusion. In Gladiola Biscuit Co.

% V. Soiithern-Ice Co., 267 F.2d 138 {5th Gir. 1959), the court

-

i .gilowed s biscuit msfufscturer to recover agsinst an ice manufac-

- . turer its costs of destroying biscuits containing glass mixed in

-

with the ice furnished by the defendant, on a strict liability °

sk e

. -theory.. "Othervise, while an injured biscuit eater might have
‘; ¥ _his remedy . . —the physical hsrm which Texas seeks to prevent -

.o ‘would have firretrievsbly occurred.” 1d. at 140,
19 The Gladiola result seems more consistent with the policies

-

f{mderlyins strict liability, becaus.e.ic encourages the abatement

-of hazardous conditions.
E B o

-

52! joce, Economic Loss in Products Liability Jurisprudence,
“66 COLUM. L. REV.-917, 951 (1966). o

~N
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Section 402A of the Restatement (Second) of Torts (1965)

states that "[olne who sells any product in a defective condition
unreasonably dangerous to the user or consumer or to his property
is subject to liability for physical harm thereby caused to the
ultimate user or consumer, or to his property.” Allegedly, if

the asbestos were left in tﬁzischools. the result will cause and
may already be causing, physical harm £o users of the schools.
That should clearly create a cause of action for strict liabilfty
in tort. If, however, the school district at conside;able expense

abates the hazard by removing the asbestost it can be contended

Te

that the "wrong" has not been suddenly transformed from a toréioua
injury to a contraétual injury. While there may not have been

a tortious physical personal injury, there remains the tortious
creation of a hazardous condition necessitating remedial mea&ures
to avoid harm, so that the exBense of abatement may fairly be
argued to constitute a tortious injury.

Several comm;ntators have contended that there should be an
exception to the majority rule denylng recoverv for economic losses
in strict liability, where the loss results from the hazardous
nature of the defective product. The manufacturer of a dangerous
product even though injury has not yet occurred, breaches the
same 'y ;hat underlies liability in personal injury cases, which
in both situations is based on the policy of encouraging the manu-

facture of safe products. 153/

153/ Apel, Strict Liabilicy: Recovery of Economic Loss, 13 IDAHO
L. REV. 29, 49 (1976); Ribstein, Guidelines for Decidin
Product Economic Loss Cases, 29 MERCER L. REV. 433, 500-01 ZI§§8).

-
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The courts of England have allowed recnvery in tort for

«4\ economic losses resulting from hazardous products. Lord Denning,

"lﬁ.k..\itated in Dutton v. Bognor Regis United Buflding Co.: 154/

. . Counsel for the council subm{fted cthat the
: N liability of che council would, in an{ case,
- ‘ be limited to those who suffered bodily harm;
. and did not extend to those.yho only suffered

economic loss. He suggested, therefore, that R
although the council might be liable if the !
ceiling fell down and injured a visictor, they -
S would not-be liable simply because the house N ’
was diminished in value. ., . .

N

WY 1 cannot accept this submission. The
damage done here was not solely econonic loss.
It was physical damage to the house. If coun-

N sel's submission were right, it would mean

. -that, if the inspector negligently passes the

H house as properly built and it collapses and

o injurcs a person,. the council are liable;

. but, i1£f the owner discovers the defect in

M time to re;{air_'lt -- and he does repair it -- ®
N the council are not liable. That is an -
> impossible distinction. They are liable in

. either case. 1 would say the same about the
manufacturer of an‘article. 1f he makes it
negligently, with a latent defect (so cthat it

. breaks to pleces and injures someone), he is
- undoubtedly liable. Suppose that the defect
is discovered In time to pruvent the fnjury.
Surely he is liable for the cost of repair.

In Rivtow Marine Led. v. Washington Iron Works, 155/ the .

Supreme Court of Canada held that economic loss could be recovered
in negligence, if it results from "fallure to warn' or other tort .

"independent” from the contract of sale. In other werds, in Canada

1547 {1972} 1 Q.B. 373, (1972} 1 All E.R. 462, ‘474 (C.A.). Tort
recovery for economic losses was subsequently approved by

- the House of Lords. Sce Anns v. London.Borough of Merton, [1978}
A ACIZB,)(19771 2 All ELR. 492, 505 (Lord Wilberforce), 514 (Lord
Salmon). :

t 155/ 40 D.L.R. (3d) 530 (1973).

Aruitoxt provided by Eic:
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recovery in tort may be had if there is a tort in addition to the
manufacture of a defective product. And in this country, though B
additional elements not required in a products liability action
must be proven, chere is no obstacle to recoverlhg economic loss
!n an action for fraudulent misrepresentation (which can be
based on nondisclosure of a material fact as well as affirmative
wisrepresencation}, 156/

Most of the American economic loss cates already cited have
involved non-hAzardous situations and are therefore distinguishable
from the situation at hand. Only a few cases in addition to the

TWA decision have denied recovery on tort theories when the defec-

" tive product resulted in a hazardous condition. However, these

cases do not discuss whether the hazardous nature of the defective
product, or the presence of an “{ndependert" tort, should result
in a different outcome than is true of other “"economic loss" cases.

An example is the decision in Sioux City School District v.

International Telephone & Telegraph Co., 461 F.Supp. 662 (N.D.

lowa 1978). In this dIVerslc} case governed by Ilowa law, a
school district sued to recover its costs of removing and replac-
ing heating units which discharged carbon monoxide, allegedly
endangering students and teachers. The court .dismissed the cause
of action for strict liability. Other causeus of action, based
on espress and implied warranties and negligent design, were not
challenged. Thes court said that there weve four distinct catego-
ries of harm with strict liability potential: (1) physical '

e e e

156/ See Section 11 C, infra.

p
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. ©
injury to persons; (2) physical damage to property other than -
the product itself; (3) physical damage to the product itself;
and (4) economic losses which involve no physical harm but are
occagioned by the unfitness of the product. The court held that

Bt items (3) and (4) were not recoverable in strict liability,
particularly since the parties in the case were not unequal in

terms of their bargaining position, ) o

|
|
In Arizona v. Cook Paint & Varnish Co., 391 F.Supp. 962 (D. J
- Ariz. 1975), aff'd, 541 F.2d 226 (9th Cir. 1976), cert. denied,
430 U.S. 915 (1977), the court dismissed claims by the state and |
its agencies to recover the costs of removing rigid polyurethane

foam insulation products from buildings, based.on strict liability

and misrepresentation of the flammébility of the products. The |
court noted that the five states whose laws were potentially ;
relevant -- Arifona. California, Hawaii._Texas, and Alaska -~ qtd h ‘ }
not allow tort recovery for economic losses. The court also held

that the necessity to physically tear the product from the build-

ings to make them reasonably fire;afe, could not properi& be

characterized as physical harm to the ﬂroperty. (However, in view

of the dearth of authority on this point, school districts may

contend that the necessity of physically tearing away asbestos

from ceilings to abate a hazardous situation does reflect physi-

cal harm to property squarely within the 1anguage of the Restate-

ment (Second) of Torte Section 402A (1965)). 157/

RS

157/ In addition to the cases just cited, research discloses

. that several additional decisions have denied recovery for
- (footnote—contirn aedy

. \‘1 ‘
. EMC-uaa 0-81 -9
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In any event, "'[clontrdct actions are created to protect

the interest in having promL;es performed; . . . [t]lort actions
are created t& protect tﬁe interest in freedom from various kinds
of harm. * The duties of conduct which give rise to them are
imposed by law, and are based prim;rlly upon sccial policy. and
not necessarily upon the will or intention of ché parties . . .'"

4 Tameny v. Atlantic Richfield Co., 27 Cal.3d 167. 610 p.2d 1330,

s 1335 (1980), quoting from Prosser, Law of Torts at 613 (4th ed.
1971). One may contract to purchase an inferior produet, but

. not to expose others to an unsafe one. Any aéreement to commit
2 tort against a third party is illegal and void. 158/ In short,

: wﬁile contractual principles govern the sale of non-hgzardous

products, it can be argued that tort principles should be
applicable to the sale of hazardous products. On this issue,
the decisions of the highest courts of England ans Canada, and
the Fifch Circuic's Gladiola decision, allowing tort recovery
ror economic loss, may be preferable to'the outcome in the, TWA
case denying recovery. 159-60/

<footnote continued)

J
"economic loss" in hazardous product situations. These cases .
also do not discuss whether the presence of a hazardous condition .
" - should result in a different outcome. See Bright v. Goodyear Tire .
: & Rubber Co., 463 F.2d 240 (9ch Cir. 1972y (Callfornia law .
(dangerously defective tires); Hawkins Constr. Co. v. Matthews Co.,
Inc., 190 Neb. 546, 209 N.W.2d G&43 (1973y (defective scaffoldling).
|
|
|
|
|

158/ Restatement of Contracts, §571 (1932).

159-60/ See also, Caltex 0il (Australia) Peuy. Led. v. The Dredge =
"WilTenstad™, 136 C.L.R. 529. 556 (Austl. 1976) (High

Court of ,Australla held economic loss recoverable if che manufac-
ot turer knows the particular consumer likely to suffer economic — —

tosy); UaTon UIL Co. v. Oppen, 501 F.2d 558 (9th Cir. 1974)

(economic loss trecoverable by fishermen following oil spill).
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The general theory be~ind failure to warn cases is that one .
may not knowingfy sell a hazardous material without warning of‘
the hazard. The warning allows the user to make an informed
chotce as }o whether the utility of the product in a particular
situation outweighs its dangerous propensities. A sound

argument can be made, based on both the public policy behind
strict liability and several weighty decisions from common law
jurisdictioﬁs. that liability should follow the absrnce of warning
in t?e case of "economic loss" as well as in the case 7£/ihysical

injury.

Economic Loss Conclusion

Though most American cases are to the effect that economic
loss 18 not recoverable fn a tort astction, a persuasive argument
can be made that recovery for the abatement of a nu{sance caused
by a hazardous product, predicated on failure to Qarn and fatlure
to test, can be brought on tort theories. As the next section
demons trates, if a c;rt can be established, the necessary duty
and breach thereof exist .to constitute the elements necessary to

sustain a claim for restitucion.

J

A
4




118

11. LIKELY EQUITABLE AND COMMON LAW
THEORIES OF RECOVERY

A. Equitable Restitution Theory of Recovery

1. Restitution Principles

Restitution appears to be the most desirable remedy from the
prospective plaintiff's standpoint, because it most closely fics
the problem and also may offer the most appropriate and favorable
treatment in terms of statutes of limitation. The school districts
coula allege that the manufacturers who supplied friable asbestos
for use in classrooms without warning that asbestos fibers are
* dangerous, and without testing to déterming the danger in an

environmental as opposed to an occupational sitting, have a duty

to abate the resultant hazard and must compensate the party abating
bum—

the hazard, 1f the manufacturer refudes to do so. 161/

The Restatement of Restitution sets forth the elements of a

reSCICuEIOn claim under the public emergency assistance doctrine:

Section 115. Performance of Another's Duty
to the Public.

A person vwho has performed the duty of
another by supplying things or services,
although acting without the other's knowledge
or consent, iscenzitled to restitution from
the other if (a) he acted unofficiously any)
with intent to charge therefor, and (b the
things or services supplied were immediately
necessary to satisfy the requirements of
public decency, health, or safety.

161/ Only new material is discussed in these sections concerning

potentlal causcs of action. The concepts of duty and injury
were discussed in the preceeding two sections of this Report.
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The school asbestos hazards appear to fit squarely within the
language of the Restatement. 162/

Comnent a to the Restatement provides that the person having

°:he duty must fivst be requested to perform it unless considera-

tions of urgency render a prior request infeasible. Any school

digcric: contemplating use of a restitution theory ghould pay
‘particular at:encion to this requirement. ’
Comment b gives examples of situations where.Section liS is
applicable, including “where one removes an obstruction from or
makes repairs upon a publié road which has beco&} 1mminen:1y )
dangetous to members of the traveling public, if the town or
person whose duty it is to care for the road fails to do so."
This situation is somewhat analogous to a situation in vhich
scﬁools have (allegedly) bec;me lmmtnencié da?gerous to members
of the student public, if the manufacturers responsible for the
condition fail to make the necessary repairs.
A prime example of the emergency assistance doctrine articula-

ted in Section 115 of the Restatement of Testitution is the Supreme

Court's decision in Wyandotte Transp. Co. v. United States, 389

U.S. 191 (1967).

In Wyandotte, a barge loaded with a dangerous

substance (liquid cnlorine) had been negligently sunk fn the Mis~

sissippi River. The government was concerned that if any cklorine

162/ _ Board of Comm'rs of Decatur County v. Greensbur mes, 215
Ind. 471, 20, N.E. 647 (1 rule not applicable, however,

to case at bar). "The Restatements promulgated by the American

Law Institute sre entitled to great weight and we accept the rule

[Section 115, Restatement of the Law of Restitution] quoted above

as an ﬁuthoritatxve exposition of the law on the subject consi-

dered.

IC ]
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escaped, "{t would be in the form of lethal chlorine gas, whicﬁ

might cause a large number of .asualties. The Governaent demanded

that Wyandotte remove the barge. Wyandotte refused to do this." 163/

The United States then mcved to avert a
catastrophe by locating and raising the barge
and its deadly cargo. . . - These operations,
costing the United States ..ve $3,081,000,
proved successful.

The United States demanded that the
owners and operators-of the barge reimburse
the Government for its expenses. This
demand was rejected. 164/

The Court said:

It is but a small step from declaratory relief
to a civil action for the Government's expen-
ses incurred in removing a negligently sunk
vessel. [Citation omitted.] Having properly
chosen to remove such a vessel, the United
States should-not lose the right to place the
responsibility for removal upon those who
negligently sank the vessel. See Restatement
of Restitution Section 115; United States V.

Woranr Towing & Transportation Co., 37& F.2d
%56, 667 (C.A. a4th CE:. 1367). No issue

6,
regarding the propriety of the Government's
removal of Wyandotte's barge is now raised.
Indeed, the facts surrounding that sinking
constitute a classic case In which rapid
removal by someone was essencial,

. Wyandotte was unwilling to effectuate

. removal ftself, It would be surprising if
Congress intended that, in such a situation,
the Government's commendabls performance of
Wyandotte's duty must be at ‘government
expense. Indeed, in any case in which the
Act provides a right of removal in the United
States, the exercise of that right should not
relieve negligent parties of the responsibi-
1ity for removal. Otherwisc, the Government
wou{d be subject to a financial penalty -for

—e e s

163/ 389 U.S. -at 194-95.
164/ 389 U.S. at 195.
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the correct performance of its duty-to prevent
impediments in fnland waterways. 165/ P .

In Brandon Tc#nship v. Jerome Builders, JInc., 80 Mich.App.
180, 263 N.ﬁ.2i 326 (1978), a township brought an.action to recover
the costs of repairs it made to.q dam owned byethe defendanés.
The township had determined that the dam ;as in ;eed of repair,
and that because it could rupt;re and flood in the event of *
heavy rainfall, there was an {mainent threaL to the 3afet; of R
the township residents. The court reversed a grant of supmary °
Jjudgment {n favor of the defendants, staring thats"[a] condition
which is so threatening as to constitute an impending danger to

the public welfare i{s a nuisance." 263 N.W.2d at 328, "Plain-

tiff's allegations fall squarely within the situation envisioned

' by the Restatement [of Restitucidn, Section 115]). ﬂefendants N

were enriched by the repairs made to its dam, and the enrichment
was unjust because it was defendants' duty to repair the dam."
263 N.W,2d at 328.

In Uuited States v. Consolidated Edison Co. of New York,

Inc.., 580 F.2d 1122'(2d Cir. 1978), tﬂe court upheld a judgment

— = .
. awarding dabages—to-the_lnited States,.reimbursing it for costs
C. otates, -re’n

—_— f
which the Atomic Fnergy Cowmission incurred when it made avaflable-

. -

200 megawatts of electric power to Consolidated Edison Co. during

a power shortage. The court held that Consolidated Edison was

| .. —_liable under the public emergency assistance doctrine reflected in

Seétion 115.

165/ 1d. ac 204-05.

b




Con Edison’'s claim that it has no absolute
duty to supply electricity to New York area .
customers misconceives both the nature of the -«
duty which must be implicated to fall within
the purview of Section 115 and the nature of
the duty which the’AEC performed in this case.
Con Edison asserts in this regard that it is
1iable for damages to its customers only from
intentional wrongful cutoffs or accidental
cutoffs when it has acted with gross negli-
gence. . However, Section 115 of the Restate-
ment certainly does not require either by
its terms or under the case law interpreting
ft, that a duty must be absolute to fall
. within its parameters. Duty is a flexible
concept. 1ts existence depends on calibrating
legal obligations to factual contexts. One
may have only a duty to avoid gross negligence,
- but that is a duty nonetheless and one poten-
tially cognizable by the emergency assistance
doctrine. S80 F.2d at 1127-28. 166/

The court also said: . \

Con Edison's attempted limitation of the
emergency assistance doctrine to burial of
the dead, repair of public roads, and quaran=-
tiné of the insane and contagiously ill '
takes too myopic a view: To be.syre, these
are exanples appearing in comment b~to §115

. of the Restatement of Restitution. But
Shose examgles are explanatory, not.delimic-
ing. Con Edison's situation was certainly
more grave and potentially danferous to the
public welfare than when a fallen Cree blocks
a road or when "a dead whale [is] stranded on
the shore close to a town." Restatement of

N Restitution, Section 115, comment c at

193D, 16k

166/ The court cited®another decision, Peninsular & Oriental

- Steam Navigation Co. v. Overseas 011 Carriers, inc.. 333
F.2d 830 (248 Cir.), cert. denied, 434 U.S. 859 (1977), in which
one ship went ous of Its way and increased jts fuel conzur ption
by increasing speed, o bring 2 sailor suffering a héart attack

on another ship, to a hospigal’. ‘- The rescuing ship was awarded
ics increased fuel costs as damages under Restatement Section 114

-= the private emergency asgqstance section.
‘167/ 580 F.2d at 11304, 16.




Restitution appears as appr;;riate her;“és in the cases just
discussed, substicuting failute to warn of the hazards of asbestos
as the duty creating clement, for the negligent sinking in Wyan-
dotte, the hszardous dam In Brandon Township, and the power fur-

nished in the Consolidated Edison case\

In particular, "{t)he quasi-contract action [for restitution)
is particularly applicable to those torts in which money or
property is obtained by fraudulent misrepresentation.” 168/

The failure to warn of the hazards of asbestos products in trans-
actions undextaken for profit and likely deterred by knowledge

of the hazards may be argued to constitute fraudulent misrepresens

&

2. .[ndemnity Principles Also Suggest That Restitution
{s Appropriate

tation. 169/

Sections 93 and 95 of the Restatement of Restitution provide

additional reasonin/ suﬁportive of a rpscitucion renedy, because
they demonstrate that the ultimate responsibility for the hazard
&reated, Lf any, rpsts with the nanufacturers -- not the school
districes. Sectign 95 provides:

Person Responsible For A Dangerous Csadicion.

o ere a person has become liable with
anothed for harm caused to a third person *~

168/ * Prosser, [Lavw of Torts “at 630 (4th ed. 1971). N

169/ See Section 11C,, infra, encitled Hisrepresentation. 1In

addicionto the public emergency assistance doctrine, which
is the basis- fof the reatitution theory reflected in Section 115
of the Reatatenbnt, restictution is alse available to recover
unjust earichmont tesulting from misrepresentation. See« Prosser, .
Law of Torts a? 688-89, 732-33 (4th ed. 1971).

| | '
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because of his negligent failure to make safe
a dangerous condivion of land or chattels, ¢
which was created by the miscondu~t of the
other or-which, .as between the two, it was

the vther’s duty to make safe, he is entitled
to restitution from the other for expendituges
properly made in the discharge of such liabje
l1ity, unless after discovery of the danger,
he.acquiesced in the continuation of the
condition.

Cosment & provides:

The rule stated in this Section.applies
to,situations where a zarrier {s responsible -
for the condition ©f its right of way or.a
municipality is responsible for the condition
of a publie highway and ‘a2 third person by
negligence creates a condition dangerous to
travelers thereon, or;.having undertaken to
make safe a dangerous condition, fails to do
80.

In the words of a Missouri decision: N

{Wlhen the supplier or manufacturer of an
article {s actively or primarily negligent:
by supplying a product that i{s unreasonably
dangerous for the use for which it was made
or supplied, and the Yerson to whom the itenm
is lu?plied Justifiably relied upon the sup-
plier's care but is nevertheless passively or
secondarily negligent in causing injury to a
third person because of his failure to dis-
cover, correct Or remedy -the danger, the two
negligent parties, though both may be liable
to the third person, are not in pari delicto
and the one that was passively negligent may
- maintain an action, for indemnity against the
one that was actively negligent, 129/
Section 93 of the Restatement provides:
¢ Indemnity from Negligent Seller or Supplier.

(1) Where 2 person has suppiied to another
a chattel which because of the supplier’s
negligence or other fault {s dangerously

129

o

4

{

~

Lewis v. Amcher Products, Inc., 510 S.W.2d 46, 48 (Mo.App.




o ~ defective for the use for which it is sup- .

P plied and both have become liable in tort to . i E
L . a_third person injured by such use, the
c . « supplier is under a duty to indemnify the .
ts s » wother ‘for:expenditures -properly made ‘in dis- i
3 b8 charge of the'claim of-che third person, if o
5. . -the’other used or disposed of the chattel in o
S ‘reliance upon the supolier’s care and"if, as ° . I
" between, the, two, such reliance was justifiable.. .
L (2) The.rule stated ‘in.Sybsection®(l) applies F .
[ where.a person has negligently made repairs :
: or improvements upon the land or chattels of N
T . , - another whereby both become liable in tort to - .
- . Y a'third-person. , . N
5 . “The application of the rules set forth is illustrated by e
: the decislonzln Fritts v. Safeway Stores, Inc., 408 F.Supp. 828

(D, .0r. 1976). In that CIIG.'l customer brought an action '

against a grocery store for injuries ch; sustained when she was B f
. 7 struck by a negligently installed automatic door. The court ~
¥ ‘ - r
v held that the store was eantitled to indemnity from the installer. - .
; ) ’Slfeuny'unp entitled to indemnity because its liability was only ;
1 N
4 passive as opposed to actlve, or in the alternative, was only *®
. . - o
i vicarious. 171/ .
s 171/  Seé also Kelly v. Diesel Constr. Div. of Carl A. Morse, Iac., §%
R T, §15 N.E.Zd 75T (1974) (generxl contractor Liable

under labor law to injured employee, entitled to full indemnity
from company which provided a defective hoist); St. Louis-San Fran-
2 clsco Ry. v. United States, 187 F.2d 925 (5th Cir. I95I) (railway
conpany_entitled to indcmnity against:United States which had
negligently ?erntgced bonbs to become dsngerous and cause injury
‘to plaintiff's employees); Wocds v, Juvenile Shoe Corp. of America,
361 S.W.2d 694 (Mo. 1962) (shoe store entitled to Indemnity for
liability for personal injuries suffered by customet, against

.- -negligent manufacturer of defective shoe); Seara, Roebuck & Co. -

. v. Philip, 112 N.H. 282, 294 A.2d 211 (1972) (store ilable for

P personal injuries in slip and fall case, entitled to indemnity

H against independent contractor ~ho had contracted to clean and

wax floors of atore unless store owner could be hcld accountable

) . “ - - - (footnote continued)

4
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The point is that a school district couid,seek fndemnity from
the manufacturer of asbestos, if a nulsance action to .%-pel abate-
€ “
ment were brought against it.by parents and students, ot it an

action were brought gor death or injury caused by asbestos expo~

" sure. The principles of indemnity demonstrate that the ultimate

responsibility for the "wrong,” and therefore the duty to abate,
lies with the manufacturer which failed to warn rather .than the R
fnnocent school districts. This serves to support the contention

that the manufacturer does have a "duty" to remove the asbestos
y

(if _proven hazardous), within the within the meaning of Restathent

of Restitution Section 115. . *

Finally, 8tatute§'pf limitation may not bar an indemnity
c{alm brought against a manufaccurér by a school district which
‘has been sued by parents or students for injunctive relief or
personal tnjury. 172/

3., Linmitation Principles Applicable to Restitution
Actions :

The Restatement also provides with’respect to statutes of

limicscion:

{footnote continued) * .

for more than "a fault that Ls imputed or constructive only.").
Buc see Tolbert v. Gerber Industries, Inc., 255 N.w.2d 362 (linn.
Y977 (adopting comparative neglisence and appottionment of liabi-
lity rule, to the effect that.a negligent installer of defective
equipment {8 not entitled to one hundred percent indemnity from
negligent panufacturer).

172/  See Walker Mfg. Co. v. Dickerson, Inc., 619 F.2d 395 (4th
Clt. 1980 (holding U.CC. [Im[tation statute does not

shield manufacturers of defective products from fndennity clainms
although nade by their purchasers more than four years after the
date¢ of sale). .

~



Section 148. Laches and, Statutes of Limitation. .

(1) In proceedings in equity, a person » .
otherwise entitled to restitution is barred ;
from recovery if he has failed to bring or, .
having brought has failed to prosecute, a
suit for so long a time and under such ’ .
. circumstances that it would be inequitable ’
to pernit him pow to prosccute the suft.

. (2) A cause of action for restitution may
be barred by lapse of time because of the
provisions of a statute of limitations.

Comment a on Subsection (1) provides that delay sufficlent -

_to bar a suit includes consideration of whether ﬁé‘hardshlp would i
result to.the respondent or to third persons because of a chaﬁge
of circumstances or because there would be a substantial chance

of reaching an erroneous decision as to the facts."”

. Comment b/fPoyides that "[l}ength of time in itself, aside '
. frgE;Lté’II:::::EEE of producing hardship, is not a bar. In ‘ "

the absencs of evidence of other circumstances the complainant ° ‘

normally {s barred if the period of the statute o{ limitations

applicable to actions at law in analogous situations would have

run,vbéglndlng at the time when the facts were known or the duress .

ended." Excuses for delay incl.de the fact that the complainant

"4yas ignorant and did not understand his rlghcs;“ ’

Comment ¢ provides: .

Normalli restitution will be denied only
where, because of an unreasonable delay, N
the respondent or third persons would suffer’
harm if restitution were granted; even if
, full restitution would work a hardship,
partial restitution will often be granted
conditioned upon the complainant making com- ‘
pensation for the harm suffered by the delay,
1f such compensation will prevent the hard-
' ship to the regpondent. Unlike the situation
where a change of circumstances may operate,

*
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as a defense before the other party discovers ?
the facts (see $142), the granting or denial
of restitution because of hardship is not
necessarily, dependent upon the degree of
fault of thé parties in the original trans-
action; restitution is denied because:of
laches only:because the complainant, with
full opportunity to pursue a renedy, delays
without adequate reason until, i{f restitution
were granted, the other pirty or some third
person might suffer a loss which would not
have Been occasioned had action been brought
with a fair dégree of promptness. The hard-
shi ugon the other party may be because he
would lose something, as wher: there has been
a material change of values in the subject
matter, or because in view of his changed
financial condition restitution would be very
.difficult, or for other similar reasons.

Comment d provides:

1f the lapse of time has caused doubt as to
the ascertainment of the facts, as where
witnesses have died or papers have been
. lost, or where the time elapsed is 8o great
thdt witnesses may have forgotten the acts,
the chance that the respondent will be dealt
with unjustly may be sufficiently great to
prevent the granting of restitution. It ig
because ol this, perhaps, that courts have
frequently found it fitting to bar equitable
actions at the gerlod when the sctatute of -
limitations would bar actions at law unless i
the complainant can show a satisfactory

reason for not having previously brought his
action.

v

1t would'appear that an action for restitution would not be

barred by laches, because the length of time that has elapsed

since the asbestos was installed in the schools has not in itself

harmed the likely defendant manufacturers. Also, any "delay" nay

be attributed tg the asbestos manufacturers who sold their products

without any warn s and who continue to contend that friable

asbestos is not dangerous.

]
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. As to the applicabilicty cf atatutes of limitation, comment £

g on Subsection (2) provides:

P = . The statuces commonly known as statutes of
limications ordinarily are app

3 actions at law. They also apply\to equitable
: . proceedings in which there is a, chncurrent
o legal remedy’. “

. * ok *

. [T)he Qtétutory period for a quasi-co tf%ctual

B cause of action is the same as for a cause of

: action based upon an oral contract.

The logical res;it is to’return to the point of determining

. whether the underlying w%ong complained of can {e characterized
as a tort -- it was so concluded in the preceeding section. If
the creation of the alleged asbestos hazard is a tort, the poten=
tial arises for the most favorable result possible from the
standpoint of the school districts with respect to statutes of
limication. It may be persuasively argued that the actual wrong
is the creation of a continuing nuisance, so that the statute of
limitaélon should not actually commence to rum until the abatement
of the hazard.

In United States v. Boyd, 520 F.2d 642 (6th Cir. 1975), cert.

denied, 423 U.S. 1050 (1976), a court had to détermine when the
aéplicable statute of limitation:began to run governing an action
in which the United States sought to recover its expenses incurred
in removing a sunken barge from a navlgable_gortion of the Cumber-
land River. The United States first became aware of the barge's
sgnken condition in early 1968. Afcer negotiations, ché government
géﬁoved the barge in May of 1971, and filed its suit fO{ reim-
/'sursemen: of expenses in December of 1972, The court held that

" Section 115 of the Restatement was applicable for sevéral reasons,
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including the fact that the vessel represented a hazard to other

vessels employed in navigation.

The right to restitution did not accrue in

this case until the actual regoval of the - *
sunken barge, which occurred on Hay ZI, 1971, :
and until the actual payment to the contractor,

which occurred on June 2L, I97I. Since the

action was brought in December, 1972 against

Boyd and in 1973 against -Caldwell, it would

‘not be barred by either the three year or

the six year statute of 1imitations.

The appellants contend that if the -«
Government gs allowed to pursue the claim for
recovery based on the time when it incurs its v
actual expense of removal, it could delay
removal for many years and, thus, recover on
a stale claim. The answer to this contention

. is that by doing so the Government would run ’
the risk of exposing itself to liability to !
third garties under the authority of Buffalo
Bayou Trangportation Co. v. United States,
375 F.20 572 (5eh Clr. 1967), and would also .
run the risk that the person responsible for -
the obstruction would ge unavailable to
respond in damages. Furthermore, if the
Government should delay too long in removing
the sunken vessel and then seek restitution,
the owners of the sunken vessel could validly

. assert the defense of laches, inasmuch as h
laches would then be an equitable defense to -
an equitable cause of action, namely restitu-
tion. 520 F.2d at 645. (Emphasis added.) *

In both the Brandon Township and the Consolidated Edison cases

discussed previously, the courts charzcterized the emergency
assistance doctrine as a form of quasi-contractual relief. 173/

This is reflective of the notion that the law creates an implied

O

ERIC
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contract to perfurm one's duty, so that the cause of action does

’
———

173/ See Unicted States v. Consolidated Edison Co., supra, 580 -
¥.2d"at 1IZ7; Brandon Township v. Jerome Bullders, Inc.,
supra, 263 N.W.2d av 378,
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not accrue (apd the limicacion ;Eriod does not coﬁmence/to run)

s until.the complainant performs the duty of the party responsible. 174/

: The next most favorable outcome is that either the generalf“"
catch-all, or tort damage to property statute of limicacicn, would

. be held applicable and to comﬁence on the date that the discrict

s, determined, or should have determined, that ic was faced with a

};‘ hazardous condition In the schools. 1f, however, the underlying

:. wrong is characterized as contractual, thé contractual statute

< of limitation could b; held to have commenced running on the’

date of delivery, barring actions in many jurisdictions. Plainly,

the cconomic loss issue previously discdssed may be pivotal in

actions seeking restitution as well as in actions ln strict lia-

bility and negligence, which are discussed in the next t;o

sections of this Reporc.

Restitution Conclusion

-~ Vs

‘A -school district determined to seek restitution should
first ascertain the responsible asbestos manufacturers. Demand
should then be made upon the responsible parties for abatement,

that is, removal, containment or encapsulation 6f the asbestos.

i

174/ There are some jurisdictions in which an action for equitable

- - restitution has been held Roverned by laches rather than a

statute of 1imitation. -Sce Watwood v. Yambrusic, 389 A.2d 1362
(D.C. 1978) (action which would have been allowed under l5-year
statute of limitation held barred by laches). But see Jonklaas

v. Silverman, 117 R.L. 691, 370 A.2d 1277,(1977) (even though
equitable principles are involved in an action for resticution,
“"limications statutes should apply equally to'similar facts regard-
less of whether legal or equitable jurisdiction is involved, so
action timely under six-yecar statute of limitations, is not barred
by laches.”). . o

N
.
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1f the demand is refused, it will be necessary to establish in
court elther as a matter of law or by trial of a factual issue,
that the asbestos is h%zardous. The hazardous nature of the

product, coupled with failure to warn of the hazard and faflure

"duty" within the uéaning of Section 115, entitling the. party
c performing the'duty'to.re;titution.

. ThesUniged States 175/ (or school districts) ‘could recover,
: . sums expended for removing or containing hazardous asbestos by

actions seeking restitution.

¥

I3
175/ The conclusions as to the United States depend upon the
appropriation of funds by Congress to carry out the Act,

to abate the hazard, should constitute an omission to perform a
which, as already stated in the Summary, appears unlikely. l
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B. Products Liability Theories ol Recovery

Products liability is the area of case law concerniag the

liability of sellers of products to third persons with whom they

are not in privity of contract, 176/ Products liability cases
ordinerily include causes of action for strict liabiltty, negli-
gence, ot breach of warranty, or for all three theories of reco-
very. These theorlés %f recovery are discussed in the following
sections. The first two sectio?s of the Legal Issues portion of
this Report addressing duty and injury, should be kept in mind
uﬁlle reading these sections. ’
1. Strice Liabilicy

Strict liability {8 a2 more recent development than either
liability for negligence or breach of warranty. It is the
preferred products liability cause of action because it is

upnecessary to prove negligence against the manufacturer, and

contractual privity between the manufacturer and the injured

product user is not required. The Restatement (Second) of Torts

sets forth the elements of a strict liability claim.

Section 402A, Special Liability of Seller of
product for Physical Harm to User or Consumer.

(1) One who sells any product in a defective
condition unreasonably dangerous to the user
or consumer or to his property is subject to
liabllic{ for physical harm thereby caused

to the ultimate user or consumer, or to his
property, {f (a) the seller is' engaged in

the business of selling such a product, and
(b) it is cxpected to and does ‘reach the user
or consuner without substantial change in the
condition in which it is sold.

176/ Prosser, Law of Torts at 64l (4th ed. 1971).
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(2) The rule stated in Subsection (1) applies
althou%h (a) the seller has exercised all
possible care in the preparation and sale of
his product, and (b) the user or consumer

has not bought the product from or entered
into any contractual relation with the. seller.

Conment d provides that the theory of strict liability is no
longer liuited to food or other produéts for human consumption.

1t ‘extends to any product sold in the condi-
tion, or substantially the same condicion,

in which it {s expected to reach the ultimate
user or’ consumer. Thus the rule stated
applies to an automobile, a tire, an airplane,
a gtindiz& wheel, a water heater, a gas stove,
a powery\trool, a riveting machine, a chair,
and an i{nsecticide. It applies also to pro-
ducts which, {f they are defective, may be
expected to and do cause only “"physical harn"
in the form of damage to the user's land or
chattels, as in the case of animal food or a
herbicide.

¢

Comment e provides that strice liability applies to the sale
of natural products which do not require processing, which {ndi-
cates that asbestos mining companies may be included among poien-
tial defendants.

Normally the rule stated in this Section will

be applied to articles which already have

undergone some processing before sale, since

there is today little in the way of consumer 5
p:>ductd which will reach the consumer without ®

such processing. The tule {3 not, however,

so limited, and the supplier of poisonous

nmushrooms which are.nefther cooked, canned,

packaged, nor otherwise treated is subject to

the liabiiity here stated.

Comment f sets forth the duty upon which strict liablflty Is
based. ’

The basis for the rule is the ancient one of
the special responsibilicy for the safety of
the public undertaken by one who enters into
' the business of supplying hunan beings with
produciﬁ which may endanger tie safuty of




.
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their persons and property, and the forced
reliance upon that undertaking on the part
of those who purchase such goods. .

Comment 1 provides that the concept of a defective product

is limited by conslderattons of reasonableness.
%

The rule stated in this Section applies only

where the defective condition of the product

makes it unreasonab%{ dangerous to the user

or consumer. . o ¢ e article sold must be

dangerous to an extent beyond that which

wou%d be contemplated by the ordinary consu- .
mer who purchased it, with the ordinary

knowledge common.to the community as to its
characteristics.

CoShenc j provides that the seller may be. required to give
prevent it from being

warninzgs :& to a product's use in order to

unreasonabl}\dangerous. .This reﬁuiremenc has been a key element

of asbestos lkaQIIcy cases.
Ccomnent k provides that products which are both necessarily

and unaveoidably ;Eﬁafe, such as the Pasteur treatment of rabies

which often leads to amaging consequences, but preventé a disease

which invariably leads'to a dreadful death, are not unreasonably
dangerous. Unlike the\>3{;eu: treatment, asbestqs is not neces=

sarily and unavoidably unsafe -2 {t can be contained to prevent

the release of fibers. 171/ \leo. there are alternative’ ceiling

{nsulation products- 178/ \
Strict liability is a tort Lability vand does not require

any contractual relation, or privity of contract, between the
e

4
177/ See Scctions V and VI in the General Background porfion of
this Report, supra.

18/ .

TC . ‘ .14y
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plaintiff and the defendant.” Comment 1. This means that a
school district can sue a manufacturer even when the manufacturer
did not sell the product directly to the school discrice.

Strict liability is not governed by the provisions of the
Qniform Conmercial Code as to'warranties a?d is not affected by
limitgtions on the scope, content, . d applicability of warranties.
Comment m. This means that a strict liability action is not sub-
ject to as many obstacles as a breach of warranty action.

Assuﬁptiqn of the risk, but not contributory negligence, is
a'défénse to a strict liability cause of action. Comment n. This
means that c;httibutory negligence, which {s a major potential

defense to a negligence claim, may not be used to eliminate or

reduce recovery in a strict liability claim.

Finally, there may be situations iﬂ which further processing
or substantial change by intermediate parties will lead to shifting
of responsibility.

The question is essentially one of whether the
responsibility for discovery and prevention of
the dangerous defect is shifted to the i{nter-
mediate party who {s to make the changes. No
doubt there will be some situations, and some
defects, as to which the -esponsibility will
be shifted,, and others ‘in whizch it will not.
Comment p.

This rather imprecise rule will be applicable in deterniring whe-
. ther liability ultimately lies with the primary asbestos miners
and'manufaqture:s or instead with the manufacturers of friable

asbestos products. 179/ .

179 The cases the Department {s aware of have been filed by
school districts agalnst the manufdacturers of the friable
. (footnote continued)




It sppears that a school district can allege the elenents

required for a strict liability claim, with the proviso that,

as already discussed, a majority of American courts which have
decided the issue -- without’persuasively treating the hazardous
product or "independent” tort situation -- have held that "econo-
mic loss” unaccompanied by psrsonal injury or property damage is
not recoverable under a strict liability theory. Since the deci-
sion in Borel v. Fibreboard Paber Products Corp., 493 F.2d 1076
(5th Cir. 1973), cert. denied, 419 U.S. 869 (1974), the first
te&hlremént -« that asbestos ﬁrbductd-hnaccomphnled by adequate
warnings are viewed as defgctlve products -- has been established
either by jury verdict or, more recently, as a matter of law. 180/

. In Borel v. Fibreboard Paper Rroducts'Corb.. 493 F.2d 1076

(5th Cir. 1973), cert. denied, 419 U.S. 869 (1974), an asbestos
insulation worke: deyeIOped asbestosis, and ultimately died of
: mesothelioma, after having worked in the asbestos industry from
1936 until 1969. The Flfth Circuit affirmed a district court
judgment in a diversity %case applying Texas law, on a Jjury verdict
in favor of Bdrel on tbe basis of strict liability.
The plaintiff alleged that the asbestos was an unreasonably

dangerous product because of the failure to give adequate uarnlng

N

TEootnote contlnued) . :

ssbestos products as opposed to the primary asbestos miners and
manufacturers. See Sections VI A and VI B of the General Back~
ground section of this Report, supra. ,

180/ See Hardy v. Johns-Manville.Sales Corp., 509 ¥.Supp. 1353,
- 1354 (E.E. T

ex. ; Mooney V. reboard Corp., 485
F.Supp. 242 (E.D. Tex. 1980). .

“ . 149
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of the known or knowable dangers involved. 181/ 1In affirming the
Judgmgnt, the court applied chnﬂgcricc l1iability principles sum-
marized above in finding that the asbestos manufacturer had a duty
to test to discover, and also to warn of, "those dangers that the
application of reasonable foresight would reveal.”

The utility of an insulation product contain-

ing asbestos may outweigh the known or foresce-
able risk to the fnsulation workers and thus
Justify its marketing. The product could

still be unreasonably:dangerous, however, if
unaccompanied by adequate warnings. An insu- *
lation worker, no less than any other pyodygt

user, has a right to decide whether to expose
himself to the risk.

Furthermore, in cases such as the instant
case, the manufacturer i{s held to the knowledge
and skill of an expert. This is televant in
deternining (1) wherher the manufacturer knew
or should have knowyn the danger, and (2) whe-
ther the manufactufer was negligent in failing
to communicate t superior knowledge to the
user or consumer/of its product. [Citation
onmitted.) The€anufacturer's status as °
expert means/that at a ninimunm he must keep
abreast of éclentific knowledge, discovertes,
and advances and is presumed to xnow what is N
fmparted thereby. But even more iamportantly,
a manufacturer has a duty to test and inspect
his product. The extent of res~arch and
experiment must be commensurate with the dan-
gers involved. A product must not be made
available to the public without disclosure
of those dangers that the.application of
reasonable foteslfhc would reveal. Nor may
a manufacturer rely unquestioningly on others
to sound the hue and cry concerning a danger

. in its product. Rather, each ‘manufacturer
must bear the burden of showing that i.s own
conduct was ptOporclonace to the scope of its
duty. 182/

-

g—
- 181/ 493 F.2d at 1088.
. 182/ 493 F.2d at 1089-90, ‘
-
L]
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. The court held that the trirl ‘court did not err in instruct-
ing Ehe jury on strict liability, and uphield the jury finding that
the asbestos manufacturers failed to warn of the d;ngers connected
with their products. 183/

The defendants next challenge the Jury's
finding that their products were unreasonably
dangerous for falluge to give warninfiss They
cannot deny, however, that once-the dacper-

° became foresceable, the duty to warn gttached.
{Citation omitted.] Hete, “tire defandants
gave no warning at all., They attempt to v
circumvent this finding by arguing, disin-
genuously,- that the danger was obvious. For
present purposes, it is sufficient to note

lﬂ‘

v that Borel testified that he did not know

that inhaling,asbestos dust could cause
gerious illness until his doctors advised him
fn 1669 that he had asbestosis. Furthermore,
we cannot 8say that, as a matter of law, the
dangetr was sufficiently obvious to asbestos
fnstallation workers to relieve the defendants
of the duty to warn. 184/

[Wlhen a fallure to give adequate warning
is alleged to have made a product unreasonably
- dangerous, the standard, for strict liability is
essentially similar to the standard for estab-
1ishing negligence: the seller or manufacturer
has a guty to warn of foresecable dangers.

&
From all that appears, Borel .used the defen-
dants' prod-st exactly for its" intended pur-
pose. Rather, the defendants allege merely
that Borel was contributorily negligen. in
falllng to use a tespiraior. This form of
‘& Zontributory negligence amounts to a failure
to discdver a defect in the product or to
guard against the possibility of its exist-
ence and 13 not a defense to a strict liabi-
lity action. 185/ .

\

183/ 1d. at 1092.
186/ . 1d. at 1093.
v 185

1d. at 1099.

)
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. Several of the defendants had piaced a warning label on packe
,ages of their products conmencing in 1964, The warning lnclud;d
language that "this product contains asbestos fiber. Inhalation
¢ of asbestos in excessive ;uantities over long periods of time may
‘ be haraful." The court considered this warning inadequate.

e
i 1¢"ghould be noted that none of these so-
. . called "cautlons" intimated the gravity of
the risk:  the danger of a fatal {llness »
- caused by asbestosis and mesothelioma or
« other cancers. The mild suggestion that
inhalation of asbestos in excessive quanti-
ties‘over a long period of time ™may be harm-
ful" conveys no, idea of the extent of the
dangert. The admonition that a worker should
"avoid breatching the dust" is black humor. 186/

S

%* Finally, the court pointed out an {nconsistency in the defen-
- dants' legal contentions. ;
>
{ The appellants are in the anomalous position

' of arguing that (1) the danger was obvious;
(2) yet three issued no semblance of a warn-
ing and three posted diluted "cautions" which
night alert the contractor-purchasers, but
not the workers, the final users; and (3) all
. admit that they never conducted any tests to
L “~determine the extent of the danger.

- _ _ .
- * o Kk

The unpalatable facts are that in the twen-

ties and thirties the hazards of working with

asbestos were tecognized; that the United
i . States Public Health Service documented the
significant risk in asbestos textile facto-
ries in 1938; that the Fleischer-Drinker
report was published in 1945; cthat in 196}
Dr. Irving Selikoff and his colleagues con-
firmed the deadly relationship between. insu-
lation work and asbestosis. . . . During his
working years, he [Borel] received no warnings
of any kind from three of the six defendants.
The other three defendants {ssuéd no warnings

' I

@ - 186/  1d. at 1104,
19
B Q . ‘l illa)
ERIC 52
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until 1964-66, by which time adequate warnings
would have come too late for Clarence Borel. 187/

.urel has >een recognized as the land%ark case in asbestos !

liabilicy 1ltlnzclo;. The preceeding quotations and discussions

show that failure to test and failure to warn were key factors in

:h; decision. These same factors are also pivotal in the school

situation. ‘
A critical Essue will be whether the alleged danger of

asbeszos products to school children was foresecable so that tte

. manufacturers had duties to test and warn. In Katjala v.

Johns-Manville Products Corp.,.523 F.2d 155 (8th Cir. 1975), a

. &

187/  1d. ac %105-0€. ‘The court also held: -

in the instant case, it is impossible, as a .
practical matter, to deternmine with absolute

certainty which particular exposure.to asbes-

tos dust resulted in injury to Berel. 493

F.2d at 1094.

’
Yhere several defendants are shown to -

have each caused- some hatm, the burden of

proof (or burden of going forward) shifts to
, ' each defendant to show what portion of the
harm he caused. 1f the defendants are unable
to show any reaconable basis for division,
they are jointly and severally liable for the
total damages. 693 F.2d at 1095.

Though it is often possible to fdentify the manufacturers of the

sprayed asbestos product, it may also be possible to establish

liabilicy against primary manufacturers based on market* share.

See Sindell v. Abbott lLaboratories, 26 Cal.3d 588 (1980), 163

Cal.Rptr. I32, 607 P.2d 924, cert. denied, 0.5, __, 101

,S.Ct. 286 (1980) (danufacturers of DES can be held 1iable based

on market proportion, because particular manufacturer of drug

ladministered to plaintiff's mother many years earlier enuld not

be identified). Seec also Bardy v. Johns-Manville Sales Cotp.,

supzs The court also helo that Botel's cause of action did

ot accrne until the ¢ffeces of the achescos exposure nanifested

themselves, sO thit the action was not batzed by the applicable

.

|
|
|
|

gtatute of limicaticn. .

i
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diversity casec applying Minnesota law, the court upheld a jury
e |
instruction which held the mapufacturer to a duty to advance the N ‘
state of medical knowledge and to warn of foreseecable risks.
-~ ~

The instruction read:

A manufacturer has a duty to test and inspect

his products, and the extent of such.research

. and experiment must be commensurate with the -

dangers involved. A product must not be made .

available to the public without disclosure of
|
|
|
|
|
|
|
|

those dangers that the application of reason-
able foresight would reveal. A manufacturer
is held to the knowledge and skill of an -
expert in determining whether or not his pro-
duct i{g-defective or otherwise dangerous. It -
is admitted that Johns-Manville knew as early
as 1942 cthat asbestos would cause asbestosis
when inhaled by factory workers. Mr. Karjala,
however, {s not a factory worker. He is an
insulation installer. It is for you to decide
whether or not Johns-Manville knew in fact of
the danger to Mr. Karjala of contracting
asbestosfis. . . .

In reaching your decislon, you may con- .
sider the knowledge which Johns-Manville had
relative to factory worvers and whether or
not this knowledge would put Johns-tanville .
on notice of the danger to Mr, Karjala as an i
insulation worker. 188/

1t seems clear that as a minimum a plaintiff school district
should be able to “get to the’jury" on the contention that industry
kaowledge of dangers to factory workers created a duty to test

with respect to possible dangers of exposute caused by release of

188/ 523 F.2d at 158. The court affirmed the judgnment of the
- district court on the jury verdict in favor of the plain-
"tiff. The court also upheld application of the manifestition
rule to the statute of limitation tssue. The time at which
Karjala's impairment manifested itself was for the jury to deter-
mine. 1d. at 161.

-
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ls%estos fibers from friable products, in classroois wt- ch would
be occupied by children for many years. The same Is true with
respect to the duty-to warn that airborne asbestos flibers are
dangerous. In other ;;rds. it should bk possible to create 2

. . co;vlncing case of foreseeability of harm -- 2 centrél issue in

products llabiilty licigation. In Davis-v. Wyeth Laboratorlegj

Inc., 399 F.2d 121 (9th Cir. 1968), it was held that the defendant
- manufacturer had a duty to warn consumers of the statistical risk
that less than one person in a million may .ontract polio by
taking its vaccine. The court held that the failure to meet this
duty rendered thé drug “"unfic" and “unreasonably.dangerous” within
the meaning of Section 402A of the Restatement. The court eméha-‘
.sfzed that even though the advantage to bg gained by use of a

product is great, it is necessary to warn the consumer of risks

4nvolved, so that the consumer can make a free cholice.

1t (appellee} would approach the problem from
a purely statistical point of view. less than
one out [of] a million is just not unreason="
able. This approach we reject. When, in a
‘particular case, the risk qualitatively (e.g.,
of death or major disabilicy) as well as
quantitatively, on balance with the end sought
to be achieved, is such as to call for a true
4 chofce judgment, medical or personal, the
warning nust be given. 189/

Given the'concerq of parents for the safety of their own
children, it is obvious that a warning that asbestos may pose
even a very small quantitative degree of risk -- but a risk of

death or disablement -- would likely be a materfal factor
2

o

— e et

189/  399-F.2d at 129-30. °
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influencing the decision of a school district whether to allow

installation of asbestos in fts schools. In fact, the discovery

.

of the potential risks after the facdt has led in some cases to
closings of schools while asbestos was removed, 190/ costly efforss

¢
to remove-asbestos from schools, 191/ and the enactment of the

Asbestos School Hazard Act by Congress., It seems llkely'tha: if

. school districts had been :ned that it was p:op&?ed to install

friable asbestos in their schools,” which could cause mesothelidoma
or lung cancer, most schocl districts woulq not have allowed

"

installation of the product.

Strict Liability Conc}usion
Accordingly, in many situations a school district could suc-
cesgfu}ly state a strict liability cause of aétion. The claim
should survive a ;otlon to dismiss. The qualifications to this
conclusion are that the ecvnomic loss issue already discussed
would have to be resolved favorably, and the ;ction would have to

survive scrutiny under the applicable statute. of limitacion.

Then, theg school district would face a factual issue as 'to whether

the friable asbestos created a risk of personal injury. "Failure
to warn” and “failure to test,” which are crucial to the showing .
of the breach of a "duty,” should not.be difficult to establish
based or the history of previous afbestos licigation.

190/ E.g.. New York Times, June 11, 1979 at B3 (New York City
Public Schools 185 and 205).

191/ See Section VI (Case Studies) in the General Background' <
portion of this Report, supra.

15¢
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7

The Unitcd States, or a school district, could xecover on 2
strice liabillcy claim. As in Borel, likely defendants may find
themselves in an anomalous position on the limitation issue.

Since che\lndust:y originally sold the products without any
warning and still contcnds that asbestos in the scﬁools poses no
“unreasonable rl;ks " 192/ it may be difficult for likely dufen-
dants to escabllsh that plaintiffs have benn sflatory in seeking
?batemeﬂt. If plalncxffs can establish the existence of a hazard-
ous condition requiring abatement, liccle more may be required to
sustain !ecove;y, in view of cthe manufacturers® failure to warn’

and test regarding the dangerous propensities of friable asbestos
r

produccs. &

2. egllgence ,
The Restatement (Second) of Torts, Sections 388 and 394

(1965), secs forth the elements of a products liabilicy clainm for
negflgence. The Restatement provides <hat a supplier or manufac-
tuter of a chattel known to be dangezous for Lts Intended use Is
liable for bodily harm :esultlng E:om the use if he (a) knous,

or should know, that the chattel is 1ike1y to be dangvrous, (b}
has no reason to believe that the user wxll know the dange:. and
(e) fails to warn cheiuse:\of the dangerous conditien.

et e e e

192/ Letters of April 23, 1981 and May &, 1981, on behalf of

Asbestos !wfo:nation AssocxauxonIVo:th America to Asbestos
Liability Task Force, U.S. Justice Dept.; answers to complaint :
and interrogatories by defcndanCs u. S Gypsum Cq. and Naticnal
Gypsum Co. in Cinnaninson Towr Townsh Education V. National |,
Gypsum Co., Genera. 5d¢£u(onnd_ ucuxon Vr_A supra.
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As already stated, Borel held that where failure to give
adequate warning is alleged to hhve made a product unreasonably
dangerous, "the standard for strict liability is essentially simi-
lar to the standard for establishing negligence: the seller or
manufacturer has a duty to warn of the foresecable dangers.” 193/
The allegations of negligent acts In Borel included failuce
to ;arn. failure to test the‘éroducts. and faildre to remove the
products from the marke* upon ascertaining that the products would
cause asbestosis. 194/ Although the plalﬁiiff won in Borel on
the strice liability claim, he lost on the negligence claim in
The jJury

found that two of the defendants were not negligent even though

spite of the similarity between the causes of action.

those same defendants were liable on a strict liability claim,

and found that Borel had been contributorily negligent which
served to bar his recovery on the négligence cléim. but not on the
strict liability claim. “

We &5 not consider an extended discussion of a negligence
cause of action to be necessary. In general, the conclusions
stated with respect to strict liability arc =lzc applicable to a
negligence claim. The first leéal issues section of this Report
dealing with duty, breach of duty and injury, summarizes the
elements of a products liability claim for negligence. Counsel in
a particular case will determine whether to include a negligence

claim along with a serice liability claim based on consideration

N

193/ 493 F.2d at 103.
194/ -1d. at 1086. -
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of several factors under the law of the appropriate jurisdiction
including whether there are any bars to recovery in scr}cc liabi-
lity.not applicable to a negligence action -- several courts have
held that economic loss may be recovered in negligence but not

{n strict labilicy 135/ -- and whether any disadvantages arise
from iﬁcludiyg a negligence claim. As a practical matter, most
s plaintiffs' attorneys plead both strict.1iability and negligence

in products liability cases.

- i

Negligence Conclusion

The United States, or 2 school district, could recover the .

costs of abating asbestos hazards on a negligence claim.

Iy

3. Implied Warranty

The two implied warrancies utilized in cases of this nature
are the implied warrancy of merchancabilicy, reflected in 6.C.C.
§2-314, and the, implied warranty of ficness for a particular pur-
. ' pose, reflected in U.C.C. $2-315. A number of cases have found
an implied warranty of safety as to a wide variety of products.

See, e.g.. Henningsen v. Bloonfield Motors, lnec., 32 N.J. 358,

161 A.2d 69 (1960) (automobile).
The elemencs of an implied merchantability claim are:
(1) that a merchant sold goods,
(2) which were not "merchancabi;" at the time
v of sale, and

(3) finjury and damages to the plaintiff or his
property

— e

195/ ,§gg note 147 at p. 106, supra.

—

O
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(4) caused proximately and in fact by the
defective nature of tht Boods, and

(5) notice to seller of injury. 196/ N
The key requiéement for merchantability is that the product be
fit for the ordinary purposes for which it {s intended.

The elements for an fwplied warranty of fitness claim not

required for an implied warranty of merchantability claim are:,
- )

\(1) The seller“must have reason to know the
buyer's particular purpose.

(2) The seller must have reason to know that

the buyer is relying on the seller's

skill or judgment to furaish appropriate ~
goods.

9

(3) The buyer must, in fact, rely upon the
seller's skill or judgment. 197/ .

The problen ;ith an implied warranty claim {s that under U.C.C.
$2-715, =he cause of action accrues at the time of delivery.
However, as already discussed, it can be contended thac :re

‘ U.C.C. is not applicabla her?. since the defective product ac:
been incorporated into reai property. Also, in Sampson Co .str.

Co. v. Farmers Cooperative Elevator Co., 382 F.2d 645 (10th Cir.
1 »

‘ ) : 1967) (Oklahoma law). the court hgld that the impliéd warranty
. cause of action with respect to defective concrete accrued when
“the company learned of the defect r%ther than a;~the time of
conpletion. Accordingl&J an action}commenced almost six years
. after completion was not barred. -

— f§

. /

196/ White & Summers, Unifors Commercial Code at 343 (2d ed.
- 1980). { .
197/ 1d. at 358.

100
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In the situation addressed by this Report, the primary
advantage of the restitution and tort theories over an implied
warranty cause of action is the greater likelihood of 'a favorable
outcome under statutes of limitation. ﬁlso. the U.C.C. requires
that the buyer must give the seller notice within a reasonable
time after he knows or should know of the breach 198/ and sanc-
tions dlsclalme}s by the seller. 199/ In“the e§r1y part of the
twentieth century, there was an additional critical advantage
in that privity of contract was required in a warranty action,
whereas privity was not required in a negligence or strict liabi-
lity action. 229/ Now, however, thg modern trend even in fmplied
warranty actions "is away from privity to forese;abilit; as the
criterion for liabilicy." 201/

1t appears that a school district could state a glaim for
relief grounded upon an implied warranty of m%rchantabillty and
a warranty of fitness for a particular purpos;. It is clear that
if friable asbestos is hazardous as cI?lmed. ic .is and was unfic
for use in élassrooms. 1t will be necessary for local counsel to
review a particular situation, and determine whether under the
statute of limitation rules of the particular jurisdiction, an
implied warranty claim should be included along_wlth claims for

v

198/ U.C.C. $2-607(3). o

199/ ‘'u.c.C. §2-316.

1

200/ See 1 Anderson, The Uniform Commercial Code, Section 2-314:

T8I ac 629 (negligence); Id., Sectlon 2-314:178 at 651
(striect liability) (2d ed. 1970)°
¥

201/ 1d.. Section 2-314:47 at 571.

ic 16
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restitucion, strict liablllcy, and negligence.  For example, the
economic loss hurdle faced in strict llabiliey claims will not be
an obstacle to an Implied warranty claia in some gurlsdlcclons. 202

v ’  Finally, it will be necessary to review the contract and
specification documents percalnlng to ihe original coastruction

:- and sales contracts, to determine whether there fs an expfess

warranty or ocher provlslon on which a contractual claim'for .

. reliéf can be founded. As an example one set of documents

reviewed pertaining to a recent contract to remove asbestos from
a school, contained proviiions that, had they been included in i
rthe original contract pertaining to construction of the school ‘

building, would probably have conscicuced an expresi. prOSp;chve

* i

warrangy of fitness. -

- )

. Implied Warranty Conclusfon

Statutes of limitation will, in many jurisdictions, render
recovery Jn an implied warranty theory unlikely. There 3re
excepclons. hcwever, as previously indicated, so that counsel
representing the United States or a school district should care-
fully investigate an implied Ga}rancy claim, which is traditionally
{ncluded along with strict liability and negligence claims in

products 1iability actions. v

e ——————————— -
-

202/ White & Summers. Uniform Comnerical Code at 355, 408 (24

ed. 1980). ("Most of the courts allowing non- rlvlcy
consuners to recover for direct economic loss llmlc tRe consumer
, purchaser to an achOn based on a Code warranty.").

‘ot

[y
o
.
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C. Hlitegtzsentatlon

The elements. of the tort cause of action in deceit (or fraudu-
lent mistepresentatica) are: (1) the making of ; false represen-
tation by the defend:nt; (2) the stdtement is either knowingly
falge or, not known by the dgfendant to be true; (3) the defendant
{ntends-the plaintiff to-.act on the misrepresénzation; (4) the
plainciff justifiadbly relies on the statement; (5) the reliance
results {n damage to t£e plaincicf. 203/

Section 1V of the General Rackground portion of tnis Report

suomarized a number of documents evidencing fndustry knowiedge of
[4 * f

the hazards of asbestos as lone ago ay the 1930's. °If nondisclo-

sure can serve as the basis fgt an action in de;eic. then this
rheory of action maf'be maintainable ag;inst asbestos manufacturers
who sold thelr products in the absence of warning, with the advan-
tage that there is no obstac.e to recovery of economic loss. In
fact, the ordinary purpose of a misrepresentation action is to
recover "economic loss.” This advantage may outweigh the disadvan-
tage of havlng o prove additional el%ments not necessary in
strict liabilicy or negligence. ’ , .

The older rule was that "deceit could not lie for nondisclo-

sure., 204/ However, "{t)he law appears to be working toward the

203/ ° Prosser, Ldw of Torts at 685-86 (h;h‘\Q. 1971). 4f1ablllcy

way extend to paftics not direccly com nicated with, but -
who the defendant desires to influence or whosp reliance on the

representation should be anticipated. 14. ac 702-03.
204/ 1d, at 696. . ‘
' ) - *
L
&
‘\
“




ulc{ace conclusion that full disclosute of all material facts
mu be made‘wherever elementary fair coﬁduct demands f{t." 205/
' There is a tendency to find a~duty of disclosure where “he
defendant has means of knowledge not open to ;he plainciff :nd
, is aware that t?e plaintiffhis acting under a misapprchension
as to the facts \ghicl'} could be of .importance. to him,, and w;uld
ptobal;lv affect his decision.” 206/ Even though the facts with-
held are likely to cause only econoric loss, the modern rule is
that the seller who fails to disclose latent dJefects known to hinm
is liable for resulting cconomic lo;s. 207/
' An ‘example of an actionable fraud based on nondisclosure is
. the decision in Musg:ave v. Lucas, 193 or. 401, 238 p.2d 780
¢ (1951). The defendant sold a sand and gravel business to the ” ,J
plaintiff but wirhheld che fact that the Corps of Enginecrs
challenged the right to continue the sand and gravel extraciion.
The court, In finding that a cause of action was stated, held
that "{a]ctionable fraud may be comsitced by a\concealnent of
naterial fa;ts as well as {ay affirmative and positive misteptesen-\
tation." 208/ .
As already stated, economic loss s recoverable in an action
for deceft. Accordingly, deceit fs a valuable additional ca se of
action in situations in which factual investigation discovers the
[ R - . .
205/ 1d. at 698.
206/ 1d. ac 697.

207/ id. at 697-98.

208/ 238 P.2d at 784,

-
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prescnce of the necessary elewents, In jurisdictions in which reco-
very for econom\c loss ipn strict liability or negligence is 3
uncertain. 209/
In addition to damagei for deceit, misrepresentation may
also‘be the subject of equitable remedies, such as imposition of
a constructive trust, designed to redress the plainiiff where a
defendant has been unjustly enriched. 210/ The reseution-of
profits by asbestd® manufactureds who, allegedly, knowingly sold
Lazﬁ:dous products to school districts who must now abate the

hazards, may be found to constitute unjust enrichment.
&

(Y .
Conclusion

A g;hool dl;c;lcc could recover the losses incurred from
abating asbestos hazards, from the asbestos manufacturers, by
tort ?ctlons for deceit where the necessary clements exist.
Though the plaintiff must prove:elements not required in strict
liability or negligence, theresis on the other hand ng‘bbstacle
to recovering economic loss. Also, deceit, where intentfional,
is’one of the torts for which punitive or exemplary damages may
be awarded, for the purposes of punishment and deterrence. E%L/

THe discovery rule Is ordinarily applicable to deternining the
3

——

209/ In some jurisdictions, an action is also maintainable for

a negligent as opposed to an intentional misrepresentation,
with, however, the same effect -- there Is no obstacle to the
recovery of economic loss. Prossersy Law of Torts at 705 (4th ed.
1971).

210/ .1d. at 687. The misrepresentation does not have to be
intentional to justify equitable remedies.

211)  1d. ac 9-10, 735-36.
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3

accrual of negligent or intentional mistepresentation causes of

action, for purposes of statutes of limitation. 212/

1)

o

212/ _Ei_.gg.'.'\looman Mfp. Co. v. National Tank Co., 414 N.E.2d 1302,
14 (TIT.App. 1983).
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D. Nuisance

"A public nuisa;ce {s an unreasonable interéercnce with a
right comnon to the general public" and {ncludes conduct which
"i{nvolves a significant Incerference with the public health, the
public safety, the public peace, the public comfort or the public

convenience." Restatement (Second) of Torts, §821(b) (1979).

Parents. students, and 8tate attorneys general may therefore
have a potentlal nuisance claim against a school district that
refuses to abate a proven asbestos hazard. It gshould be stressed
that a school district, if sued, may seek indemnity (or at least

ontributlon) from the asbestos manufacturer. 213/ No attempt is
made in this Report to 8tate conclusions as to the outcoRe of a
nuisance action against a school district ~-- since actions against
school districts, as opposeg to actions on their behalf, are not

the subject of the Act under which this Report has been prepared.

The school district ftself, since it ordinarily owns and con-

trols the property, would not appear aple to mafﬁta(n a nuisance
action against the asbestos manufacturers. 214/ A nuisance action
{s generally brought against the entity currently in contfol of
the nuisance, with an fajunction or abatement order being the -
remedy s;ught to Galc a continuing nuisance.

213/ See Section 11 A 2, supra.

214/ See Moran v. Plttsbur Des Moines Steel Co., 166 F 2d 908,
912-1& (3 T.), cert. denied aTed, 334 U.S. 846 (

~
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Conclusion
The United States or a school district could not maintain a

nuisance cause of action against asbestos mariufacturers.

E. Other Possible State Law Claims

Other clains rnay be developed by counsel based on particular
State statutes or common law rules. An example is the fraud and
deception treble damages claim under a Texas statute, included in
the complaint filed by the Dayton Independent School bistrlcc. 215/
The conclusion {s that “restitution, strict liability, negligence,

and in sone cases, implied warranty and/or misrepresentation., will

prove to be .the viable claims in most jurisdictions.

—_— s

215/ See Section VI B in the General Background portion of chis
Report.
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F. Alds in Establishing the Hazard Element of
A Restitution or Products Liability Claim

The congressjonal findings in the Asbestos School Hazard
Act are relevant to an action but only as weighty evidence that
a hazard exists. They fall far short o. declaring a nuisance
per se. A nuisance per se is created by a-violation of a statute,
ordinance or other legal requirerment, and not by a legislative
finding. A legiﬁlative finding does not have the force of law
but simply evinces congressional intent »~# thus zids in the

‘judlcial construction of the meaning and parpose of the statute
of which it is{parg.

Furthermofe, it {s not clear that, standing alone, a federal
legislative finding is at all binding on state courts. §tate
common law is, of course, solely a matter of state law. To the
extent that the legislature may declare an activity to be a public
nuisance or otherwise affect the judicial outcome of the nerits
of an action under state law, it {s the prerogative of the state
legislature, and not the domain of the federal government. Indeed,
the Asbestoc Act explicitly denies any intention to affect the
legal rights of individuals.

Nevertheless, the congressional findings in the Asbestos
Act are relexant to a restitution or products liability action
as an {mportant consideration in the judicial resolution of the
hazard issue. Judicial determination of common liw claims depends
on en undergt&nding of societal norms which are in turn often

R manifested in recent legislative enactments. However., even in

/
this respect, cﬂ?‘bffect of the Asbestos Act's findings ic somewhat
)
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limited. Although they strongly support the proposition that the
presence of asbestos poses an unreésonable public health hazard,
the language of the specific findings at issue does not purport

to address directly the unreasonableness of the conduct of the
asbestos manufacturers. Thus only one, albeit a key, clement of 4

a restitution or products liability claim is affected.

1. -Background: Asbestos School Hazard Act

The major purposes of the Asbestos School Hazard Detection
and Control Act of 1980 are‘three-fold: (1) cto establish a pro-
gram for the inspection of schools to detect the presence Of°
hazardous asbestos materials, (2) to provide loans to states or
local educational agencies to contain or remove hazardous asbestos
materials from schools, and (3) to replace such materials with
otheq~suisab1e building materials. The genc.al statutory scheme
calls E3j>federa1 funding of state and local efforts to address
the asb- -os problem. The Act expressly denles (Pub. L. No.
96-270, Section 10, 20 U.S.C. 3609) any intent to create a legal

standard of conduct or to assess legal responsibility for the

harm inflicted. Instcad, it mandates that the Attorney General
prepare for Congres<. a report concerning legal liabilicy.

The congressional findings relevant to the issue posed by
this section of our report are contained in Section 2 of the Act

{20 u.Ss.c. 3601)

The Congress finds that -- N

(1) exposure to asbestos fibers has been |
ident1fied over a long period of time and by
Jeputable medical and scientific evidence as

o T B KV,
|

-
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significantly increasing the ingidence of
cancer and other severe or fatg. diseases,
such as asbestosis;

(2) medical evidence has suggested that
children may be particularly vulnerable to
environmentally Induced cancers;

4 (3) medical science h«s not established an
minimum level of exposure to asbestos fibers
which is considered to be safe to individuals
exposed to the fibers;

(4) substantial amounts of asbestos, parti-

cularly in sprayed form, have been used in .
school buildings, especially during the

period 1946 through 1972;

(5) partial surveys in some States have indi-
. cated that (A) in 2 number of school buildings
materials containing asbestos fibers have
become damaged or friable, causing asbestos
fibers to be dislodged into the air, and
(B) asbestos concentrations far exceeding nor-
mal ambient air levels have been found in
school buildings containing such damaged
materfals;

(6) the presence In school buildings of fri-
able or casil amaged asbestos creates an
Unwarranted heaurd to the health of the school
thildren and schooi' employees who are exposed
to such materials. [Emphasis supplied.

This section of the report addresses the relevance of these
findings to a restitution or products 1iability action predicated
“on “the allegation that the presence of friable asbestos in a school
amounts to a hazard or a nuisance.

2. Nuisance Law in General

Most simgly stated, a "nuisance"” does not signify any parti-
cular kind of conduct on the part of the defendant. Instead,
the term refers to thi invasion of two kinds of legal interests --

a rightYcommon to the pubj;c. or the private interest in the use

and' enjoyment of land -- conduct that Is tortious because it

Y
~3
boss

R P
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falls within traditional categories of tort liability. These two
1fferent types of harm correspond resp:ctively to publigh;nd pri-
vate nuisances. 216/ Specifically, a “private nuisance” Involves

an unlawful invasion of another's interest in the private use and
enjoyzent of his land. 217/ And a "public nuisance” is "an unrea-
sonable interference with a right common to the general public.” 218/

Accordlng to the Restatement of Torts both types of nuisance

may be classified either as an Intentional or unintentional tort:

One is subject to liability * * * {f,  but only
if, his conduct is a legal cause of an Inva- 4
sion * * * and the invasion is efther

. (a) intentional and unreasonable, or

(b) unintentional and otherwise actionable
under the rules controlling liability for
negligent or reckless conduct, or for abnor-
mally dangerous conditions or activities. 219/

Of particular pertinence to the relevance of congressional findings
in the Asbestos Act to the existence of a nuisance, the Restatement
.

fdentifies (§821B) three sets of "circumstances" which lend suppo. .

to a ruling that an actionable public nuisance exists:

216/  Sec generally Restatement (Second) of Torts, Introductory
Note Ch. 40,” §8ZIA comment ¢ (1979). See also Prosser,
Law of Torts §86 (4th ed. 1971).

217/ Restatement, §822.

218/  1d. §8218. The most practical difference between private and
public nuisances [s simply that the former involves only

interest in redal property and the latter involves harm to a great

many people. Their definitions, of course, are not mutually

exclusive, and consequently ‘certain conduct may constitute both

types of nuisances (e.g., when the Interference is to a public

right which involves Land).

219/ 1d. §822. Sec Restatement, supra, $§8213 comment h, §822

comment a.

172 | o




Circumstances that may sustain a holding that
an interference with a public right is unrea-
sonable include the following:

(a) Whether the conduct involves a’sfignifi-
cant interference with the public health, the
public safety, the public peace, the public
comfort or the public convenience, or

(b) whether the conduct Is proscribed by a
statute, ordinance or administrative regula-
tion, or

(c) whether the conduct is of a continuing
nature or has produced a permanert or long-
lasting effect, and, as the actor knows oT
has reason to know, has a significant effect
upon the public right.

On thelr face, the congressional findings in the Asbestos School
. Hazard Detection and Control Act of 1980 appear to address all
]

of these circumstances.

3. Relationship of Congressional Findings to the
Existence of a Nuisance

, Theoretically, a congressionai finding could have a range of
fmpacts on common law, including, In descending magnitude of
fmpact: establishing a conclusive presunption that the presence
of friable asbestos in schools is an actionable nuisance (L.e,, a
nuisance per se), providing significant evidence, susceptible to
judicial notice, that an unreasonable interference with a right
common to the public exiscs; or having no effect at all. For
several reasons, the congressional findings in the Asbestos Act
appear to have an effect on nuisance law which tfalls somewhere
between these latter CW; pos;ibillcles. -

Most Importantly, any argument that congressional findings
in the Asbestos’Act have a conclusive Iimpact on nuisance law Is

mety with an initial formidable obstucle. The Asbestos Act

LRIC
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expressly disclaims any intention of affecting the legal rights of
anyone, It specifically provides (20 U.S.C. 3609) that "nothlng
in this Act shall * * * affect the rlght of any party to secek
legal redzess in connection with the puzchase or installation of
asbestos materials in schools or any claim of disability or death

related to exposure of asbestos in a school setting * * *." Taken

literally, this provision most certainly precludes any argument

that the Act's legislative findings significantly a.fect a common
law public nuisance action by establishing that the presence of
friable asbestos in school buildings is a nuisance per se.
However, with respect to nuisance per se, any legal effect
of this “retained right" provision is really incidental because
a congressional finding would not, in any event, be sufficient to
support such a legal claim. Instead, like preambles to statutes,
such declarations of leglslatlve findings "do not constitute an
exertion of the will of Congress which s legislation, but a reci-
tal of considerations which in the oglnio; of that body existed
and justified the expression of its will" in other portions of

L
the legislation. Carter v. Carter Coal Co., 298 U.S. 238, 290

(1936). 220/ Thus, such congressional recitacions principally

serve as an aid to judicial interpretation and understanding of

220/ Sce also Yazoo and Mlssxsslppx Valley Rlver_gjy Co. V.
- __gpds "1 oS, 38 (1489), Ass'n of American Railw
roads v. Costle, 562 F, Zd 1310, 1316 (D.C. Cir. 1977V, Bissette
¥ Colonial jortgage Corp. of D.C.. 477 F.2d. 1245, 1246 0.2 (D.C.
Cir- T973y: LéRigh and Jew Enpland Rz. Co. v. ICC 540 F.2d 71, 79
(3d Cir. 1970) cert. denied, 429 U.5. 1061 (1977), Hughes To Tool Co.
v. Meier, 486 F.Zd 59377596 {loth Cu 1973), 1A C. $anlis] suc‘h‘az-
%g;g SCatutes and Stautory Construction, $620.02. 20.09 {4thed.

B
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the main body of the statute. 221/ However, even within those nar-
row confines, their role has been quite limited. The normal rule
applied by most courts is that so long as the legislative intent

in the rest,of the statute is clear, there is no occasion to
resort~to such legislative declarations; 222/ only if judicial
construction of the statute is in need of guldance are these
declarations, although not conclusive, entitled to judiecial con-
gideration. 223/

Consequeﬁtly. the congressional findings of fact in the
Asbestos Act are Lnapposite to the Rescatement's assertion (§821B
(b)) that "whether the conduct is proscribed b; 4 statute, ordi-
nance or administrative regulation™ is relevant to determining

whether it constitutes a public nuisance. They neither purport

221/  See generally 28 Sands, Sutherland Statutes and Statutory
Construction, $47.04 (4thved. [972y. Leglslative declara~-
tions of findlngs and purpose were historically included in the
preanble poztion of the statute. Preambles,‘as a matter of form,
were not considered an "oprcative” p-ovision of the statute as
they generally are placed before a statute's enabling clause. .
Some courts discounted legislative declarations in preambles on
this basis. See, €.8., Yazoo & Mississippl Valley River R.R. Co.
T homas, 137 0.s: 174, IBE (1889), James V. Utange Sav. % Loan
Ass'a, 195 So.2d 183, 187 (La.App. 1967); Harrell v. Hamblen
(Footnote continued)

222/ See, €.3., In Re Camden Shipbiilding Co., 227 F.Supp. 751,
355" (57he. 19547, [daho Cor,iission on Tuman Rights v. Camp-
bell, 95 Idaho 215, 506 p.7dITZ (1Y73y. Buc sec B-il v. Jones,
3T Ala, 305, 132 So.2d 120, 129 (1961) (in case of dJoube or
(footnote continued)

223/  See, e.g., Price V. Forrest, 173 U.§. 410, 427 (1899);
Toosaw Hin. Co. v. South Carolina, 164 0.5, 530 563 (1892):
Fidlin vy, Collfson, 9 4ich.ipp. [57 156 N.W.2d 53, 57 n.4 (1967);
Gritfith v. New Mexico Publie Service Comn'n, 86 .M. 113, 520
Po1d769, 27T (1974, Curly's Dairy, Inc. v. Stat: Depr. of Agri-
culture, 246 Or. 15, W TEPgd 740,753 (1966) Che ibeis 'umber Co.
{footnote continued)
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to nor actually have the effect of establishing a legal standard
of conduct.

Nevertheless, a relatively strong atguﬁent can be constructed
that legiaiative declarations may have significant impac' on com-
mon law, including judicial application of nuisance doc: "he in
the context of asbestos litigation, without directly declarirg
the rights and legal liabilities of the parties. This argument
rests on two fundanental doctrines: the weightiness of legislative

_findings and the duty of common law courts to look to the policy
behind legislative enactments in applying common law principles.
Such an indirect effect on nuisance law does not affront the
Asbestos Act's “retaineé rights" provision: [egeral law would not
be precampting state law, but a legislative finding would simply be
providing evidence of an important circumstance, subject to judi-

cial notice, relevant to judicial application rf state law.

(footnote 221 continued)

Qggggx,%uattetlz Court, 526:S.W.2d 505, 508 (Tenn.App. 1975); see
generally, Sands, Sutherland Statutes and Statutory Construction,
supra, $47.04. Arguably, therefore, legislative declarations: such
as those in the Asbestos Act, which are not in a formal preamble
but are an "operative" portion of the statute, are entitled to
greater weight than a preamble declaration normally is. Such a
distinction, however, has been criticized as unfounded. 1d.
Legislative declarations prior to an enabling clause should not be
discvunted o~ that account, but neither can the general prefatory
nature of legislative declarations be ignored. Cf. Hughea Tool Co.
v. Meier, 486 F.2d 593, 596 (10th Cir. 1973), Hartman v. Washington
State Gane Commission. 85 Wash.2d 176, 179, S37 P.2d 614 (1975).

I'd

(footnote 222 continued), -
inconsistency in an enacting part of a statute and language in
its preamble, the preamble controls).

(footnote 223 continued) ‘ g’:
v. Narcin, 112 Ga.App. 826, 146 5.E5% 529 (1965), Besozzi v.
Ind{na Employment Sec. 8d.. 237 Rnd. 341, 1?6 N.E.2d 100, 104

asn.,

B
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) lr *lock v. Hirsh, 256 U.S. !?5. 154 155 (1921), che- Unlyed
States wapreme Coutt commented on the great deference owed to a
legisl«tive determination slmlL\; in nature to that {nvolved in
the tastant matter. “[A] heclaratlon by a legislature concerning
publlc conditigns that by necesslty and duty it must know, is
en:lcled at least to great respect. In this instance Congress
states a\publlcly notorious and alsost world-wide fact. That the*l
emergency declared by statute ?ld exist must be assumed. * * *" 224/
Similarly, ‘;atc courts have often re?arked on the welghty consi- ’
deratign o&ed tu 1eglslatlve,flndlngs. The general rule in ;tate

. courts appears to be that, depending on the degree to which the
ot particular findings are s cgptlble'to Legfglatlve determina~-
tion, 225/ they are entit]ed to deferen;e short of a binding

¢
’

224/ " See also United States v. Cale ro De Lutro, 309 F.Supp. 462,
1139 SWYCTIY70) (alehough findings set forth in intro-

ductory portlon of a statute do not preclude further examination,
such findings-are entitled to considerable welgnc provlded it
* dgppears that a rational basis underlays them). Leary v. Unfted
- States. 395 U.S. 6, 38 (1969) ("[1l]t must be kepc ln mind that
Tsignificant wel he should he accorded the capacity of Congress
. to amass the stutf of 4gtual experience dand cill conclusions from
. {¢.'") {Citation omitteds}

*
225/ {Wlhere the fact is precise and ohjective and
" it appears that the legislature is as well
qualified to deternine its existence as a
court, the legislative de%ermination will con~-
clude judicial Inquiry. But where the deter- B
nination of fact also in\:lves jddgment fac-
.0 tors, such as the existence of any emergency,
and where the fact s capable of and likely
to change. then the court usually will review
the orlglnal existence of and continuation of .
the facts alleged in the enactment.

1A C. 9;wd$. “Sutherlaind Statutes_and Statutory Construction, supra,
§20. 0} {iootnotes ouwicled)s

ERIC
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presumption, 226/ but close to a rebuttable one: "'(A) decent
respect for coordinate department of government requires the
court to treat {legislative findings) as true until the contrary
appears.'" 227/ .

Of course, it is rot generally clcar the extent to which a
state cot :t applying state law need defer to a federal as opposed
v a state legislative determination, However, especially in this
matter in which the rei- vant determination Iinvolves a public heal:th
hazard, Congress shoul recefve the greatest deference.

Moreover, accord:ng to the Supréme Court, congressional
statut>ry declarations a.e relevant to judicial understanding and

applicaticn of common law. Justice "larlan, writing for the Suprene

Court in Moragne v. Stat< Marine Lines Inc., 398 U.S. 375, 390-392

(1970), specifically remarked on the Juty of courts to apply the
comnmon law in the spirit of the policy veflec.ed in r :nt lagis-

lative enactments:

222/ The courts Zenerally insist tnat a "fact” cannot be enacted

as law binding on them. Sce generally 1A C. Sands, Suther-
land Statutes and Statutory Construction, supra, $§20,03 (footnote
onitted) and cases clted In nl/3.

227/  Thornton v. Lane, 11 Ga. 459, 521 (1852). See Baschore v.

anpden Industrial Development Authority, 433 Pa. 40, 248
A.2d 212 (1368),; (legislative “indings are entitled to prima
facie acceptance of thefr correcticn), Clem v. City of Yankton,
83735.D. 386, 160 N.W.2d 125 (1968) (legis[itive declarations
entitled to great welght. but not bindine on courts), State v.
Anderson. 81 Wash.2d 234, 501 ?.2d 134, 183 (1972). foppe v.
Scate, 78 Wash.2d 164, 469 P.2d 909, 913 (1970) (legIsEdcive
dectaration of basis and necessity dzemed conclusive as to clircia-
stances asserted unless aided only by facts of which courts can
take judicial notice., it can be said that the legislative decla-
ration on tts face is obviously false), State ex rel, Ervin v,
Cotg~y. 104 So.2d 346 (Fla. Sup., Ct. 195s) (Fegisladive detern-
nations not binding on courts, but very persuasive),

. l 7};)
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“(L]egislative establishment of policy carries
sigrificance beyond the particular scope of
each of the statutes involved. The policy
thus established has become itself a part of
our law, t» be given its appropriate weight

" not only in matters of statutory construction
but also.in those of decisional law.

- : * %k Rk Kk * ,'\-

This appreciation of the broader role

played by legislation in the development of

,the law reflects the practices of common=*1law
courts from the most ancient times. * * * It

has always been the duty of the common-law
court to perceive the Tapact of major leplsla-
Tive Innovations and to interweave the new

. legislacive policies wlth the Inherited body
of common-law_principles . -

{Emphasts~supplied.]) Accord, Gaudette v. Webb, 362 Mass. 60, 284

N.E.2d 222, 228-729 {1972). 228/

In the instant matter. the relevant congressional declara-

tions in the Asbestos Act appear to support 2 finding that a

public nuisdnge exists. In particular, those declarations directly

gupport a judlclal finding that there exists a significant inter-

ference with ché public health and safety. For'example, clause

(a) (6) proclaims that "the presence in school buildings of f:iatle
or eaélly damaged asbestos creates an unwarranted hazard to the |
health of the school children and school employees who are exposed

" 229/ The exlstence of such a circumstance,

according to the Restatement (§821B(2)), "may sustain ‘a holding

—

n interference with a public right is unreasonable.” Thus,
©

that a

e———— e

228/ In lloregn€ and Gaudette, the United States Supreme Court
——--— and the Massachusetts Supreme Judicial Court each held that

~—""the right to recover for wrongful death had become part of its

. jurisdlccion’s common law (fi.e., federal and state).

229/ 20 U.S.C. 3601(a)(6).
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ig would be entirely appropriate for one seeking legal redress
to offer those congressivnal findings as weighty evidence that
the presence of friable asbestos in school buildings amounts to
a hazardous condition constituting a public nuisance.

Finally, it may clearly be ~ontended either apart from or in
conjunction with the congressional findings, that the releagse of
asbestos fibers into the air constitutes a hazardous situation as
a matter of law, determined either by collateral estoppel or judi:
cial nofice of adjudicative medical fact. See Hardy v. Johns-
Manville Sales Corp., 509 F.Supp. 1353, 1362-63 (E.D. Tex. 1981).

Conclusion
The result of the congressional findings and previous judicial
decisicas could minim.ze the "hazard" issue, leaving the school
districts with the reduced burden of proving other elements of a
restitution or ptoduct§ liability claim, such as: the failure of
the manufacturers to warn of the hazard; the friability of the

asbestos; and the cost of replacement or repair.

159
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G- Restiturion and Products Liability Choice of Law lssues

1. Jurisdiction, Venue and Choice of Law

School dJistrices will likely have an Inftial choice of forux
and venue. Generally, both personél jurisdiction and venue can
be obtained either where the manufacturer defendants "reside” or
where the affected school is located. Suit may be filed in
either state court, or federal court if diversity of citizen-
ship exists, pursuant to 28 U.S.C. 1332. The United States, if
it brings an action, may sue in federal court pursuant =» 28 (.S.C.

1345. Federcl Rule of Civil Procedure 4(e) allows extr.-terri-

torial service of process to the same extent as the law of the
forum state. Generally, most states allow extra-territorial service
based on actions causing injury within the state. 230/
Whichever forum is chosen will likely apply the law of the
state in which che\partlcular school [s located to determine X
substantive issues. 231/ There have been modern developments in
" cholce of law decislion-making that have sometimes led to applica-
tion of the law cf a place other than where the Injury occurred
based on policy determinations that another jurisdiction has a
douinant interest in regulating the conduct involved. iere,
N however, where the jurisdiction of rhe plaintiff's residence, at

least some of the conduct (installation of the asbestos), anq place

230/ See, e.g., N.Y. Civ. Prac. §302(a).

231/ Restatement (Second) of Conflice of Laws §221 (1Y71) (Resti-
totion); 16 Am.Jur. 2d Conflict of Laws §§98, 107 (1979)
__.—— (tort); 16 Am.Jur. 2d Conflict of Laws 8§81 (1979) (contract).

s s
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of injury, all coincide, it seems clear that the substantive law
of the state of the plaintiff school district will apply.
“

2. Whetlher State Law, or "Federal Common Law,” Will
Govern Suits Filed by the United States

An 1ssue which may arise in litigation, especially when the
United States is g party to the action, is whether relevant
common law rules of liability are to be discerned from federal
rather than state common law princ?ples. To be sure, as a general
matter, 1t is state not federal common law that governs tort

actions. However, 1n those instances where there exists a "sig-
nificant conflict between some federal policy or interest and the
use of state law", federal courts have on occasion found it
necessary to fashion and apply federal, rather than state, common

law to resolve a legal matter. 232/ Thus, despite the Supreme

Court's explicit admonition in Erfe Railroad v. Tompkins, 304

U.S. 78 (1938) that "[t]here 1s no federal general common law”,
othe Court has since applied federal common law in several types

of circumstances, including where the interstate nature of a

controversy rendered inappropriate the law of either state, 233/

'
where federally created substantive rights and obligations were

at stake, 234/ where the problems involved were uniquely federal,

232/ wallis v. Pan Anerican Petroleum Corp., 384 U.S. 63, 68 .
T1966Y

233/ See, e.g.. Nebraska v. Wyoming, 325 U.S. 589 (1943).

234/  See, e.g., Textile Workers v. Lincoln Mills, 353 U.S. 448,
456-57 (19.77%, Clearfield Irust Co. v. United States, 318
U.S. 363, 366-67 (1943). ;
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such as those affecting rclations with foreign nations, 235/ or
where the need to foster federal policies and to protect theq
from the inconsistencies in the laws of several stdtes was para-
mount. 236/ . .

In determining whether federal, as opposed to state common
law will govern in asbestos litigation, federal courts will starc
with the basic as.umption that 1t Is the laws of the states which . -
govern and "that it is for Congress, not federal courts, co arti-
culate the appropriate standards to be applied as a matter of
federal law." 237/ Weighty considerations support adnerence .
to this basic assumption in this case. First, state law applxés
if "it may fairly be taken that Congress has consented tc
application of state law, when acting‘parcially in relation to
fede;al interests and functions, through failure to make other
provis;on for watters ordinarily so governed." 238/ Second,
although the United States would be a formal party to the litiga-
tion, a factor which normally would lend credence to a claim t;at 3

federal common law should apply, no such supporc is warranted

"where the Government has simply substituced 1tself for others

235/ Banco llacional de Cuba v. Sabbatino, 376 U.S. 398, 421-27

L1354y,
236/ Howard v. Lyons, 360 U.S5. 593 (1959).
237/ City of !hilwaukee v. Illinois, No. 79-408 (U.S., aApral 28,

1331y slip op. 9-10.

¢ 238/ United States v. Stundard 01l Co., 332 U.S. 301, 339 (1947).
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as successor to rights guvéined by state law." 239/ Express
language in the Act providing t! at suits by the United States
will be "on behalf of such recipicnt” against persons "liable to
the reciplenc". 240/ strongly supports a conclusion that the
United States "has sinply substituted itself for others as suc-
cessor to rights é;verned by state law"” and also that Congress
has consented to the application of state law. Third, although
federal concern with an issue, as expressed 1n4%ongressxonal
enactments, may be taken as strong evidence of the need for
uniformity in 2 given area of the law and thus for consistent —
application of federal as opposed to varying state common law,

language in the Act does not appear to support such a concliszion.

The Aibescos School Act provides, (20 U.S.C. 3609):

nothing in this chapter [except for the
section just discussed} shall --

(1) affect the right of any paity to seek
legal redress in connection with the purchase
or installation of asbestos materfal . . . .
or -
H
. \
(2) affect the right of any party under any
other law.
Nevertheless, such considerations may not be absolutely
dispositive of the {ssue since a case can be made that there is
federal interest in unmifoimity of decisions 1n asbestos litiga-

t.on. The extent arc nature of the asbestos probiem --

239/  1¢. (liability of tortfeasor for government's losses in
caring for 1injured soldier determined by.federal common
iaw rather than law of the state where injury occurred). P

240/ 20 U.S.C. 3607C(L). T .
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the pervasiveness of the national hazard posed by asbestos and
the uncertain nature of the long-term effects of asbestos conta-
mination =-- trender che.federal interest in the legal remedies
available similar to tha federal interest in ensuring adequate
legal redress for interstate injuries. Courts have accepted
arguably comparable justifications in the context of hazardous
waste litigation and applied federal common law. This is not an
area ifi whicg Congress has enacted a comprehensive regulac;ry
program and, consequently, there is no occasion for concluding
that federal common law which would otherwise exist has been

legislatively "preemptred.” 241/ At the same time, the more"

basic problem is whether there is federal common law to be pre-

empted in this area.” The existence of federal c.mumon law here

is unlikely for the reasons already set forth, particularly ’

since the Court develops federal common law only in a "few and

“véstricted  instancés.” City of Milwaukee v. Illinois, U.S.

’
. 101 S.Ct. 1784, 1790 (1981).
.0 h oy
v “

— e~ . o .

2417 Compare City of Milwaukee v. Illinois, supra; ind Middlessex
County Sewcrage authozity v. Hational,Sea ClammerseAssn.,
. L.s. , 69 L.Ed.2d 435 (1981). See also, California v.
Sferra Club, ___“U.S, , 101"s.Ct. 1775 (1981) (court refused
‘to imply private right of action under Rivers and Harbors Act of
1899, 33 U.S.C. 403), Texas Industiles, Inc. v. Radclitf Materials,
Inc., ___b.5. ___, 10T 5.Ct. 2061 (198]) (court held federal
courts 12 cipowcted to fashion federal common law contribution
rule anory antitrest wronpdoers).
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¢ «nally, of course, even if the courts ultimately ruled
that tederal common law did apply, it 1s.neither clear cthat the
rul. of law then 2applied would be any ciffe-ent than otherwise

applicable state common law, 242/ nor certain that the common law —

principles applied would be fiore favorable to tort plaintiffs. 243/

Conclusidn ¢
An argument may be made that federal, as opposed to state,

comnon law pring}ples should govern achestos litigation. The

chances of such an argumenﬁ prevailing, however, are remote.

The courts will start with the assumption th;h\§tate law provides

the applicable legal'prlnclples. To overcome this basic assump-

tion and other weighty considerations, the litigant seeking to

lnvoke‘federgl commor law will need to demonstrate an especially

strong federal Interest in uniformity of dec[sigz in asbestos
1 -

-

litigation, and also successfully circumnavigate several recent

Supreme Court decisions. .

242/ See, e.g., Board vf Comm’rs v. United States, 308 U.S. 343,
389-57 (1939%). .

243/ The Supreme Court has demonstrated in the past that it may

not be an innovative tort forum favored by tort plaintiffs.

yj See Laird v. Nelms, 406 U.S. 797, reh. demied, 409 U.S. 902 (1972)
\

Tholdirg Fedetal Tort Claims Act does no® authorize suit against
‘\\\\\ éovernnent based on strict liability), United States v. Standard
N fl Co., 332 U.S. 301 (1947) (holding povernment not entitled to
indemnit’ from tortfeasor for losses occurring as a result of
caring for injured soldier).

\
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111. FEDERAL STATUTORY THEORIES OF RECOVERY

. . ot v
A. Toxic Substances Control Act “

The Toxlc Substances Control Act, 15 U.S.C. 2601 (1976),
provides two possible causes of actiom to recover the expense of
L. ;onCrolllng asbestos hazards In schools. Both of these provisions,
however, requite action by the Administrator of the Environmental
?QACeccion Agency. Section 7 authorizes the Adninistrator to
seek judicial remedies for imminent hazards. Section 6 authorizes
the tAdministrator to regulate chemical hazards, Section 6 regula-

tions may be enforced by citizen suits under Section 20.

1. Section 7: Immlneét Hazards

Section 7(a) (1) provides that: .
+ [tlhe Administrater may commence a clvil,
action . « . (B) for relief . .” against any
person who manufactures, processes, distri~-
Butes in commerce, or uses, or disposes of,
an Imminently hazardous chemical substance
or mixture or any-article containing such a
substance . . . {including]l (b)(2)(D) the
replacement or repurchase of such substance, .
nixture, or article. -
“No court has yet examined the langldage of Section 7. Two tecms °
pose difficult Interpretive problems: (1) "imminently hazardous”
. .and &2) “"replacement or repurchase.”
b a. “Icminently Hazardous” )
Under Section 7(f), a substance lg “imminently hazardous"
{f it "presents an. imminent and unreasonable risk of serious or
widespread injury to health or the environment."” 15 U.S.C. 2606(f).
P .
* , The statute states that a risk "shall be considered imminent
’
If tt is . . . likely to result in . . . Injury . . . befoge a
final rule under section 6 can protect against such tisk.* 1d.

-~ - .
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This rule is not easily applied to carcinogens, which may have
no detectable effects for 20 years or more. But the conferees
emphasized that "an imminent hazard may be found at any point in
the chain of events which may ultimately result in injury to

health or the envlrgnment." [Emphasis supplied.] H.R. Rep. No.

,94-1679, 94th Cong., 2d Sess. 78, reprinted in (1976] U.S. Code

.

Cong. & Ad. News 4563. And judicial interpretations of similar
provisions in other statutes suggést that asbestos in schools
could be found to pose an "imminent g;zard."

The Federal insecticide, Fungicide, and Rodenticide Act
(é!FRA), authorizes the Administrator of EPA to suspend Khe use
of *ny pesticide that would pose "an Imminent hazard during the
time required for cancellation . . . proceedings." 7 U.S.C.
136d(c) (1 ). Et thus embodies a concept %giy similar to that in
TSCA Section 7. In reviewing EPA~decisions under FxFRAm the
District of Columbia Circuit has held that evidence of ca:o{no-
genfcicy, by itself, ie sifficient to justify a finding of "immi-

nent hrzard." The suspeusion“of aldrinXdieldrin was upheld on

the basis of data indicating that dieldrin caused cancer in mice.
EDF v. EPA, 510 F.2d 1292, 1298 (D.C,_Ci€7 1975)

The carcinogenicity ogwsészgios :s ;ell-e;tabllshqd. not
only in mice but in humans as well. EDF v. EPA suggests, there-
forq, that EPA could obtain judicial relief on the grouﬁds that
asbest s }s "imminencly hazardou;." This ?nterpretatlon is bol-
stered by evidence that exposure to asbestos for even a few

months causes significant increases in the incidence of cancer.

See Reserve .Mining Co. v. EPA, 514 F.2d 492, 508 (8th Cir. 1975),

(W
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modified, 529 F.2d 181 (8cth Cir. 1976). The asbestos hazard is

thus literally, as well as legally, imminent.
To be actionable under Section 7, a hazard must also pose

"unreasonable risk of serious or widespread injury. . . ." 15

U.S.C. 2606(f). The legisl§tive history notes that the risk need

not be “serfous"” if i :ffects a “substantial number of peoplei"

But Congress gave litcle guidance to interpretation of the term

"unreasonable," 1n interpreting other statutes however, the

courts have held that unreasonableness is to be determined accord-

ing to a balance of costs and benefits. Thus, for example,. under

the Federal Hazardous Substance Act, 15 U.S.C. 1261(s), the
DPistrict of Columbia Circuit held that:

The requirement that the risk be "unreason-

able"” necessarily involves a balancing test

like that familiar in tort law: the regula-

tion may Lssue if the severity of the injury

. that may result from the product, factored

i by the likelihood of the injury, offsets the
harm the regulation itself imposes upon manu-
facturers and consumers. v

Forester V. Consumer‘Product Safety Comm'n, 559 F.2d j7h. 789 (b.C.

Cir. 1977). Sce also, Aqua Slide ‘'N' Dive Corp. v. Consumer Pro-

duct Safety Comm'n, 509 F.2d 831, 839 (5th Cir. 1978) (applying
_ - ’
same interpretation to the Consumer Prcduct Safety Act, 15 0.5.C.
2058), EDF v. EPA, supra (applying similar provision to potéh:ial 8

Congress' assessment of the costs and benefits of

carcinogen).
. asbestos in schoﬁ}s is indicated by the Asbestos School Hazard
Ac:. It declares that "friable or easily damaged asbestos creates
an ‘Savarranted hazard €5 . . . health.” 20 U.S.C. 3601(a)(6).
[Emphasis supplieﬁ.] That at least suggests that the risk posed

Ly such asbestos is "unreasonable.”

O
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Finally, the Asbestos School HazagAct also provides sqme
general guidance to applicatioi of the “imminent hazard" concept
g
to the school asbestos problem. Section 6 authorizes loans for
the removal of asbestos materials only if such materials “pose an
imminent hazard to the health and safety of children or employees.”
o
20 U.S.C. 3605(q)$3)(A). [Enphasis supplied.] Section 11(3)
. states that:
the term "imminent hazard to the health and
safety” means, for purposes of section 6, that
an asbestos material Is, according to stan-
dards established by the Secretary, friable
»- or easily damaged, or within easy reach of
students or otherwise susceptible to damdge
. . . which could result in the dispersal of
asbestos fibers into the school 2nvironment.
€
20 U.S.C. 3610(3). This definition is not, of course, conclusive
as to the proper interpretaticn of TSCA Section 7. Nonetheless,
-~ -it is'persuasive evidenc. that Congress consld}rs friable asbestos
I3
{n schools to pose a: "imminent hazard.” }It also suggests a con-
gruence between the approval of a loap/under Asbestos Schuol
Hazard Act. Section 6, and the presence of an "imminent nazard”

under TSCA Section 7. //

b. "Replacement or Repurchase"

There is no guidance in the statute, or in-the legislative
history, to the interpretation of ";Z}lacement or repurchase.”
It should be noted that while Section 6 r?qulres EPA to ailow .
the regulated party to choé§q~3e5yeen replac t and repurchase,
15 U.s.C. 260573) (7). Section 7.seems to afléw EPA to demand
efther Tone. ’
The threshold issue for the application of this yhx“se to

the sclool asbestos p:ohvém {s whether "replacement or repurchase”

v,
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encompasses teimbursal. Only a cramped reading of the statute
would suggest that it does not. Seéction 7 was established to
provide a remedyAfor risks that are "imminent and unreasonable.”
1f the courts found that asbestos in schools posed such a risk
and required that {; be replaced, surely it would be incongruous
to deny reimbursement to those schools who had already done so.
Once a right to reimbursement is established, of course, one
pust still confront the issue of causation. Here, as with other
theories of liability, difficulty in tracking an asbestos hazard
back to the manufacturer may interfere with recovery against some
potential defendants. But the clear intent of the statute to
eliminate unreasonable risks supports extension of the joint

liability theories of tort law to the problems of causation

under TSCA Section 7. See, e.g., Hall v. E.1. Du Pont De Nemours
& Co., 345 F.Supp. 353 (E.D. N.Y. 1972).
2. Section 20; Citizen Suits to Enforce TSCA

Any person may file suit to enforce regulations promulgated
under TSCA Section 6, or "to compel the Administrator to perform
any act or duty . . . which 1s not discretionary.” 15 U.S.C.
2619(a). For those seeking to recover the costs of controlling
asbestos hazards, however, this provision is useless unless
regulations are promulgated under Section 6. Such regulctions
are, of course, a prerequisite to an enforcement action. They
are also :ﬁcessary to render the Administrator's Seqtion 7 duties
nondiscretionary. See 15 U.5.C. 2606(a)(2). On September 17,
1980, EPA proposed a rule under Sectien 6(a) (3) to require schools

to ident1fy asbestos hazards, and notify parents and employees.

S,
&
Y
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At that time, EPA staled that, "later in 1980," it intendec to

proceed with an "assessment and abatement program.” 45 Fed, Reg.

61,967 (1980).
46 Fed. Reg., 23,726 (April 27, 1981).

Now, however, this intention has been abandoned.

Toxié Substances Control Act Conclusion

The Toxic Substances Control Act offers two potential reme-

dies for the school asbestos problem,

1f the Administrator can

establish that asbestos poses an “imminent hazard,” he can recover

funds expended to remove it.

If the Administrator promulgates a

L3
tule requiring .abatement of asbestos hazards in schools, s<chool

districts can recover in actions on their own behalf.,

Unless the

Adnministrator acts, however, TSCA pcovides no recourse for the

school districts, or for the Attorney General.
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B. Cénsumer Product Safety Act

The Consumer Product Safety Act of October 27, 1972, Pub. L.
No. 92-573, provides two possible causes of action to recover the
expense of controlling asbestos hazards in schools. However, each
of the law's provisions requires prior action by the Consumer
‘- Product Safety Commission (CPSC), the administrative body estab-
1ished by the Act.
Section 12(2) of the Act authorizes the Commission to file
an acticn "(l) against an immineﬁtly hazardous consumer product
SR for selzure of such product . . . or (2) against any person who
is a manufacturer, distributor, or retailer of such product, or
(3) against both.” (15 UIS.C. 2061) {1976). Section 15 of the
Act authorizes the Commission, if it finds that a product presents
a substantis® hazérd. to order the manufacturer; distributor or
retailer .to take any one of the following actions: repair the
product, replace it,'ox refund the purchase price of the product.
¢ - .
Section 15 orders are enforceable by citizen suits under Section
i _ 24, For elther of these provisions to become applicaﬁle. however,
a threshold question must first be resolved, namely, that .asbestos
ts a "consumer product.”. ¢
i * 1. Consumer Product
§2052(a)(1): The term "consumer product”
means any article, or component part thereof,
produced o- distributed (i) for sale to a
. consumer f.t use in or around a permanent or
temporary household or residence, a school,
in recreation, or otherwise, o. (ii) for
the personal use, conswumution or enjoyment
! of a consumer in or around a permanent or

temporary houschold or residence, a school,
in recreation, or otiierwise . . .

: | 19"9
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Courts have coqstrued t

s definition broadly, in keeping

with congressional intent, 244/ sSd that the Act's protective
purpose “can be effectuaﬁéd. The bi u}cated definit{on ha; beeh
held to cover articles sold directly to consumers, 15 U.S.C.
2052(8)61)(1). and articles not act(ally sold to a consumer but
produced or distributed for his use and which expose the consumer
to a risk. éﬁé/ There is no sug;astion in the legislative history
of the Act "that Congress intended to import a 'control' require-
ment into the definitlon of the term 'consumer product.'" 246/
Thé term "consumer product" has been held to cover refuse
bins‘which exposed consumers to a hazard, ggl/ architectu;al N
glazing materials which were held to be a component part of such
distinct consumer products as storm doors and sliding glass
doors, 248/ and aluminum branch circuit wiring. 249/ Wicth regard

244/ Senate Committee on Commerce, S. Rep. No. 749, 92d Cong.,

2d Sess. 12 (1972); House Committee on Interstate and
Foreign Commerce, H. R. Rep. No. 1153, 92d Cong.., 2d Sess. 27°
(1972). The Senate bill had defin~d "use" as meaning "exposure
to." {1972]) U.S. Code Cong. & Ad. liews 4634.

245/  Consumer Product Safety Comm'nl v. Chance Mfg. Co., Inc.,
Z41 F.Supp. 228, 231-32 (D.D.C. 1977).

246/ 1d. at 233. The district court found here that an amuscnment
Kark ride, while not sold directly to consumers nor ever
t

under their control, was a consumer product under the Act.

247/ United States)v- One Hazardous Product, Etc., 487 F.Supp. 581

248/ ASG Industries, Inc. v. Consumer Product Safety Comm'n, 593

F.Za 1373 (D.C. Cir.), cert. denled, 444 U.5.
249/ Kaiser Aluminum & Chemical Corp. v. Eonsuhe: Product Safet
“—  Tomm'n, 574 F.Zd 178 (3d Cir.), cert. denied, 439 U.5. BBI

- (1978).

i
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to this latter commodity, however, the District of Columbia Cir-
K culc, in'a 1979 case, 250/ distinguisheﬁ between the Commission's

jurisdiction to proceed with investigations and rulemaking, since”

the Commission was authorized to "investigate the cavses of inju-

l ries that are 'associated with' consumer products,” 251/ and the

Commission's jurisdiction to seek an adjudicatory order. In rule-

.making, "if a component i{s a consumer product, the Commission has

jurisdiction to investigate the entire system, since the hazard is

'associated with'.the component, but the Commission does not have
. ‘o e

jdfisdiction to seek an adjudicatory order as to the system as a

whole unless that system itself qualifies as a consumer product.” 252,

In looking at the qualification of aluminum branch circuit wiring

as a "consumer product” under this stricter standard, the court

N found that it could not qualify as a component part of a consumer

product because under the Act, housing is not a consamer product. 253, .

Therefore, the only way such wiring could qualify is {f "ict is

produced or distributed as a distinct article of commerce,” 25&/

“customarily sold or otherwise distributed to consumers.” 255/

Since this determination was one for the Commission to make, the

' 250/ Consumer Product Safet Comn'n V. Anaconda Co., “95 F.2d
" , T3I4 (D.C. Cix. 1979).

251/ 1d.' ac 1319, citing 15 U.S.C. 2054(a) (1) (1976).

at 1320. *

25 . at 1321,
. at 1322.

ERIC

)
¢




eourt. remanded the .case to the district court to determine whether
the ageneyshad undertaken the requisite analysis. *

Asbestos beaéﬁ some similarity to the aluminum wiring men-
tioned above in tggt ir has been used as a component part in the
construction of school bufldings, whieh do not qualify as con-
sumer products. However, If it can be deﬁonstrated that asbestos
(or asbestos products) is sold as a distinct article of commeree
and distributed to consumers in this way, then presugably asbestos
would be found to be a "consumer product" (not just "associated
witE: a cénsuméﬁ product), and could therefore qualify under the ,
disciﬁeﬁ}on laid down for CPSC adjudicatory aections by the District
of Columbia Cireuit.

However, even if asbestos passes the threshold of being a
econsumer product, action is still required by the éPﬁC in order
for this statute to be of any aid in recovering the expense of

' controlling astestos hazards in schools. N

2. Section 12: Imminent Hazards

§2961(a) The Commission may file in a United
States District Court an action (1) against

an {mminently hazardous consumer product for
seizure of such product under subsection (b)(?) ,
of this section, or (2) against any person‘who
is a manufaetyrer, distributor, or retailer of
such Produet.'or (3) against both. . . . [T)he
term "imminently hazardous consumer product"”
means a consumer product which presents imni-
nent and unreasonable risk of death, serious
illness, or severe personal injury.

The district court, in d Section (a)(2) suit, may grant such
relief as necessary to protect the public from the imminently

hazardour product, including notice, tecall, repair or scplacement,

or refund for sueh product. (52061(b)(1)). 1In the case of a Sec-

.
s N
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.

, tion_(a)(l) suit, "the consumer préduct may be proceeded against by ,
process of libel for the seizure and condemnﬁtion of such product
..o (82061(b)(2)). .

Whether asbeéstos in schools can be termed an imminent hazard
dépends on whether it can be found to present an unreasonable risk

of death or serious illness or injury. In'the Asbestos School
-Hazard Aci, Congress declared that "ftiabie or easily damaged
asbestos creates an unwarranted hazard to . . . pea%th.“ 256/ The
use of the term "unwarranted" as well as the proven carcinogeni-

.city of asbestos suggests that the risk posed by asbestos in
sch%§ls could.qualif; as an "imminent hazard." See TSCA discu=-

sion, supra.

As for the relief available to the CPSC under the Act, the
remedies mentioned, namely notice, recall, «epair, zeplacemeni. or
12
refund, are not exclusive and presumably reimbursements could be

encompassed within available remedies. See TSCA discussion,

supras - ;
3. Section 15: Substantial Product Haz:+ds

2064(a) ‘. . . the term 'substantial product
hazard" means . . »* (2) a product defect
which (because of the pattern of defect, the \
number of defeotive products distributed in
commerce, the severity of the risk or other-
wise) creates a substantial risk of injury

to the publig; . o,

This standard for cPSC regulatory action 'is less stringent
ttan the “imminent hazard” standard in the judicial remedies sed-

tion. Presumably any product which could’ qualify as an imminent

256/ " 20 U.S.C. 3601(a)(6).

“

an

O
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hazard could also qualify as a substantial product hazard even

f

. though the definitions are Worded differently, the latter requiring
a "defect" in the product. Presumably, the carcinogenicity of ’
ashestos would qualify as a defect here for ‘the same reasons

r- .
that asbestos products causing death to workeis have been found

ndefective” within the meaning of the Restatement (Second) of Torts
"§402a (strict liability) (1965). 251/¢
Before Section 15 céﬁ authorize ;he CPSC to take action, the
ngmlssion must first afford interested parties an opportunity for
a hearing in accordance with 5 US.C. 554 and must make a further
determination that action under this Section is in the public
interest.
ot “The remedies detailed (notice, repair, replacement, or refund)
. are left to the election of the party to whom the CPSC order is
directed. There Is a “reimbursement", provision in this Section
which could prove useful:
e (e)(l) No charge shall be made to any person
(other than a manufacturer, distributor, or
retailer) who avails himself of any remedy
provided under an order issued under subsec-
tion (d) of ehis section, and the person
B} subject tp the order shall reimburse each ¢
person (other than a manufacturer, distritu-

tor, or retailer) who is entitled to such a N
15 : remedy for any reasonable gnd foreseeable

\3-e

v

expenses Lncurred by such person in availing -
himself of such remedy.

" .
4. Section 24: Citizen Suits to Enforce Section 15

Any person may bring an action in federal district court
° .
to enforce an order under Section 15 and to obtain appropriate N

-

251/ See dlscdgqion in stricc liability section of this Report,
supra. - . .
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fnjunctive relief. No separate suit shall be Ptought under this
Section Lf the same alleged violation Ls the subject of a pending

civil or criminal action by the United States under the Act.

) .

. Consurer Product Safety Act Conclusion

The Consumer Product Safety Act offers two potential reme-
dies for the school as%estos problem. If.the Commission finds
that asbestog is a %econsumer produet" within its ju;isdictioh

¢ and can estaplisb'that it constitutes an "imminent hazard," it
can presumably recover funds necessary to remove it from the
schools. «If cgg CPSC, on the other hand, ordets remedial action
to be taken pursuant to a hearing establishing cthat asbestos poses
4 a “substantid) product hazard,” school districts can recover under
;he citizen suit provision in Section .210. Both even.cualitiés,

~

however, require action by the CPSC.,

O
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LIV, “PERSONS™ 1d ADDITION 70 4HE

. JANUFACTIUKERS POTENTIALLY LIABLE

Section 8 of the Asbestos Act requires the Attorney General
to Geteraine whether by using all available means, the United
P States showtd or could recover "trom any person™ the amoun;s .
expended By the United States in carrying out the Act. The
“parsons™ most obviously liable for such costs would be the
nmanufacturers, who can be argued to have had duties to warn and
to test, but who failed to perform those ducie;. The purpose
of this section is t; orovide a very brief review of others who
smight be potentially 1iab1er>such as architects, general
contractors, asbestos-spraying subccntractors, and
N : distributors. 258/ Fowever, as we indicated in our

Recommendationg, the decision to bring suit against parties in'
. addition to the manufacturers is best made on a 6ase-by-case

basis.” These other parties may, in such cases, have been as

quch in the dark as to the dangerous propertiss of asbestss

- . 288/ 3ee, 2.93., Dunn ves Y.F. Jameson & Sons, Inc., 5€9 S.W.

. 2d 799 (Tenn. 1978), (5tate Board of Regents brought
action against architects, jencral contractor, subcontractor,

- mater:1al supplier, material manufacturer, and surety to recover

for defzctive roof in university building).

9
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fibers as the school districts. 259/ e note that in the two
. i N . ==
B cases we know-of filed to date only the manufacturars were made

defendants. éﬁg/

A. Distributord o

where distributors were involved in the sale of agbestos
usea in school construction, and can be identified, thrir
i potential liakility under the AsBestos Act should be assessed.
;‘ The general rule is that distributors are not liable in
negligence for latent defects in the products they distribute
where the prrduct 1s shipped by the manufacturer in a sealed
packaje or container {(the most likely ;ay ashestos products
> were sold) and the distributor is nothing more than a concuit
_ for the’nanufaccurer. Distributors are., however, required to
. ) exercise reasonable care to prevent injury due to krown dangers

and must 1n such cirdumstances transmit proper warnings and

instructions. 261/ ’ -
4
T a . .
259/ . It should be noted, houaver, that in late Dacenmber,

. 1970, an article was published 1n a promincnt
architectural periodical discussing the occupationszl health N
hazare ot asbestos and the problams the construction irdustry

. ,was experiencing with regulations concerning asbestos
*spraying. Sc¢c Spray Firegroofing Fades Controls Or 3an As
Reszarch Links Ashestos 70 Capcar, 133 Architectural Forum 50
N {Dec. 1870).

260/ See Case Studies Seltion 1n Genaral Backgrauné »ortion
of this Report, suora.

A ARy

261/ S2e, ¢:3., 2A L. Frumer & .. Friedaan, Products;
Liability 6§18.01, 18.u2, 18.03, 20.02 (1980).

ERIC v
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Liability for latent defects in products sold in sealed
containers will normally be imposed on a treach ot warranty
theory where privity exists, 262/ and in nost jurisd®tions
discributors of pre-packagjed prroducts will be liable for latent

defects under the Joctrine of strict liability in tort. 263/

B. Architects ” S

The construction of public works, such as schools, lare
generally matters of legislative regulations and ‘state statute;
usually prescribe the conditio;s under which such work is to be

" done on behalf of a state or its municipalities. lopt public

contracts for the construction of public works ate required by
q'

- " statute to bé let upon competitive bidding. 284/ .
v
262/ Sce, e.g., id.. §§19.03 {4}{c], 20.0411}.
263/ - See, c.9. 2A L. Frumer & }. Friedman, Supra note 255

at §S19A{1], 20.04{2); 4. Prosser, Handbook of tho Lau
" of Torts, at 664 (4th ed. 197i). But sgee HWalkar v. Decora.
Inc., 225 Tenn. 504, 471 S.\. zd 778 {1971) .

Section 4023 of the Restatement (Second) of Torts.,

includes retailers and wholesalers in the qstinxtxon of seller. .
B .

whare tha injury is "economic loss." howcver, the same
considerations previoasly discussed in the cas2 of manufac-
turers of defective products apply. Sonme jurisdictions limxt
the strict liability in tor? of retailers by statute. Sge,
e.g., 2A L. Frumer & . Friedman, supra, note 255 at §19A (9]},
%

264/ Sce, ¢.9., 64 Am. Jur. 2d Public works and Contracts
52 (1972). ‘
h -
A
[ B
s F3

.b‘
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The plansiand-cgccizlcations

normally prapared by architects,

191 -

for public Projects are

265/ who usually supervise the
9

. ,étual constructio;. it €s the builcer, or gen2ral contractor,
howsver, ﬂha.assunes :es§§h§lbxlx:y for buxldLE; and erecting 2
: structure lp‘accéraancc with- the architect's plans and ?
-
& specifications. ‘ '

an architect is required under the law to exercife the
*

. ~
skill ana diligence ordinarily requifed of architects. He nust

- use the ordinanS and reasonabtle skills €sually exercised by one
in his professidn in preparing the'plans and specitications,

e apd he must guard against defects in the plans as to design.
) .

-

materxals,~aqd‘constructlon. HoweQer. in the absence of any
spééiél agree;EE:, an ;ichitect does not imply or Quarantee a
§er£ec: Plan or satis?ac}af} results. -Hg-{s only liable for
~ fallure to eke;cise reasonable dare and skill. 266/ Thus, In

assessing the potential liability of architects undgg) the
- o [

Asbestos Act, onewlactor to deteraine is the extent ¢ - .
b * . * . *

265/ Although state statutory provisions norzaliy prohibit
the letting of public contracts without 9rior
advertisirg for bids, such provisions do not general)ly apply to
contracts relatinj to the gsrofessional ssrvices of architects.

. 266/ See, €.9., 5 Anm, Jur. 20 Architects £8 (1962). In

- . nost jurisaictions architects are not subject to

: “setrict liability” in 1mpliec warrant 3pe, ¢.9.. SCArs,

. Koebucx & Co. v. Enco Assogs., lnc. 43 H.i. 2d 369, 401 H.¥. .

.5.20 767, 372 U.t. 2d 555 (1977); City of .lounds View v.
Haliyarvi, 293 af,w. 24 420 (tinn. 1978). . [

¢ \ - t . .y
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to which the use of sprayed asvestos in building construction
was con;idared an accepted practice by architects during the
. relevant time perfoé (1946~1972).
A usual requirement of pubdblic construction contracta (and .

nost private construction contracts as well) is the issuvance of

a cefzizlcite of gexforaancez In order to avoid litigation or X Cr

delay, public works contracts usually contain stipulations , R dJ
. re&uxrlng that the work b® done under the svparvision of an
architect or en3ine2r, who {s gliven authority to resolve
questions concerning execution of .the work. Such stipulatl&ns
usually perait payment to the general contractor only ugon ’
issuance of+the certificate certifying that all work has b2en
properly. perf%rmed. Absent fraud, scceptancé of authorized

construction work by the owner after fssuante of a certificate

of performance by the architect is usually prina facie ovidence
sthat the project is complete and :he work was perforaed in a
workmanlite manner. 267/ However. acceptable of the

<; architect's }1nal certiticate and the project by the buillding
ownar does not conastitute a waiver of latent detects caused by

deticient plans or spectitications, or by defective and improper

-~
1]
' A Y
o
267/ Sce, ¢.9., 54 An. Jur. 2d Public uorks and Contracts
X ’ 56116, 117 (1972); CJity ofg'tidland v. ilaller, 430 S.u. .
2d 473 (ucxas 1968).
.0 - .
2 . \
- . -
’ : 4
] - 1)
.
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~yock_-anlhip. where the defects were unknown at the timg of

s
3
+
¥
M
+
.
.

. -acceptance and uerqznqt discoverable by simple inspection. 263/

-

‘al=Contractog-and Subcontractor . s [
. Dt ee—— R S

. . e ————

> The geneul contuctor s obngations generally end upon

;" .. coaplet!on of the\project. and he ls not normally respopsible
T * .2 .for defect$ or veaknesses in the structurc itgelf, since he

. N [ .
. -doeé not guarantee the sufficiency of the pians and <

M lgcciﬂcations, but only the, skin with which he per?oms his .

wvork. In most jurisdlcthms, a contuctor who has tonbued th‘c

) . Plans and~!peci£1catlons furnished him by the owner or his

] -uchitect, but ‘vhich later prove to ‘be defective or

; .. 1nsu£tic1cnt, will not he responsible to the owner tor any

resulting loss-or damage after the'work has bsen completod,

‘ B provided the contr.actor has not been negligent in carrving out

. ‘ the work, and the damage is solel‘y_ att:!butable to“ lnadeqﬁacln .

) in the plans or. specizications. 269/ 1If a contractor, on

. - .
° -
-

"~ 268/  See, €.9., 13 Am. Jur. 2d Building and Construction N
- Contracts §535, 55 (1964;.

269/ Sec, €.9., 13 Am. Jur. ‘24 3uilding and Construction ©
Contracts S27, 28, (1964)1 Annot., 6 A.L.R. 3d 13%¢,
-{(1966) ; Hayville-Portland Sch. Dist. No. 12 v. CilL. Linfoot
1 o Cos, 261 H.H. 28 907 (H.D. 1978)) Hood-Hopkins Contracting Co. ?
B ve Hasonry contractcrs, ‘Incs, 2358024548 {Fin -Distr It -
App. 1870). . e
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i
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N . ¢ .

the other hand, fails to carry out the construction work in a
proper, workmanlike manner he will be liable to the building

ouaer, not only for breach of contract, but also in tort for ® =5

“negligent performance of the contract. 270/ Thus, in those

Instances where a—friable—asbostos problem_exists in a school

because the asbestos was negligently dppliedi;—the-general_
contractor may be potentially liable. 271F°

fihere, however, damage to an improvement to real property

* is caused by a product's defect or fallure, liability is

sometimas difficult to determine. 272/ The general rule is
tﬁat where the contractor is without knowledge that
construction materials contain defects and in good faith are
incorporated in‘a gtructure and the structure i{s accepted by

the owner, the éontracgor is ordinarily not liable when the

‘ defects are subscquently discovered. 213/

N
|~
=]
~

See, 0.9., 13 Am. Jur. 2d Building and Construction
Contracts §138 (1964).

|

~ 21/ Where the architect was required to supervise the
construction work he may also be potentially liable.

Soce, e.9., Ahnots. 6 A.L.R. 3d 1394 (1966); 61 A.L.R.
N .3d 792 {1975). .

2213/ See, @.9., Annot., 6% A.L.R. 3d 792 (1975).

N
-2
L
~

However,--where-bullder-vandors-build.and.sell.new — . . .
residential homes togother with the tracts of land upon which
they are situated, the.courts in some jurisdictions impose
- .strict liability whoro defects in construction and/or materials
oo ?re 1?tcr discovered. See, ¢.9., Annot., ‘25 A.L.R. 3d 383

1969) .

-~
1
t
¢
'
‘
|
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Wthen subcontractors are brought in by the general
contractor, they are normally under contract to the contractor,
B but not with the buildiné owner. In nost jurisdictions a
i S;ilding ownar aay not suc a subcontractoer for breach of s
. . subcontract with the general cancracc;r on the theory that tha

%—r——4—60né{-is;;.thl:d;galg1 beneficiary; suit is usuvally denied on

- —the ground—that—the owner_is merely.an-incidental beneficiary

of the subcontract. 274/ 2Accordingly, any su{c by a building
owner against J Sabcontractor will usually sound in tort. 275/
In some jurisdictions, however, after acceptance oflthc
completed work by the owner, he cannot maintain an action -
. _againsg Spe‘subconcracCOr in tort tor negligent performance of

the contract whcre the negligence involves dzfective

B workmanship and there has been no physical injury to person or

property. 276/ As is the case with a gencral contractor, a

e.g., Nat'l Cash ﬁ\giste;,Co. v. Unarco Indus.,

.+ 490 F.2d 285, 286 \Jth/Tir, 1974); U.C. State

5 Ports Auth. v. L.A. Fry Roof. Co., 294 N.C, 73, 240 S.bL. 2d 345

. (1978). But see Dunn v. {.F. Jam2son_ & Sons, Inc., 569 S.i. 2d

‘.. 1799, 803 (Tenn. 1978); {icCall v. Towne Squara, Inc., 503 S.W.
2d 180 (Tenn. 1973). "

274/

_S_
In

275/ Absent pProvisions in the subcoitract giving the

3 building ownzr a right of actinn agziast the

. subcontractor. e, €.9., Dunn v. W.F. Jameson & Sons, Inc.,
569_S.W. 2d_799, 802 (Tenn,_1978)..2~ __ . — — _

276/ See, ¢.9., Crowell Corp. v. Topkis Constr. Co., 280
A.2d 730 (pel. Super. Ct. 1971) (bualding owner cduld
not maintain a tort action against subcontractors who had no
P dicrnet contractual relationship with own2r or. cheory therr
. faulty vorkmanship created danjorous condition in that building
e walls night collapse).

-~
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subcontractor glves no implied warranty against latent decfects
in the materials he uses in construction, where he has no .

knowledge of the defects, acts in good faith, and exercises

reasonable care and skill. 211/ | °
) .
- &
221/ See, €.9., cases collected in Annot., 61 A.L.R. 3d 792

(1975).., tearly all of the reported cases concarn
resultant defects in the building, rath.r than consequential-
personal or' property damages. Sce, e.4., Hood-Hopkins

__Contracting Co. v. liasonry Coptractors, Inc., 235 So. 2d 548
(Fla. Dist. Ct. App. 1970) (facipg brick in apartment huilding -
nad latent defect). B
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V. STATUTE OF LIHITA*ION ISSUES
Ag discussed in the General Background section of this
Report, asbestos-spraying ift building construction was “
prohibited in the United States after 1973. Because sprayed .
' ?sbcstoé'was used in school construction more than nine years

Dol ago, statute of limitation issues will have to be carefﬁlly
bl considered in contemplating suit.
i It should be cautioned that. statutes of limitation, unlike
===:=:::%b6—uthé?:lééiii‘=="nc~ can—-inyolve.very rigid rules. Filing
———-—--an.actxnn_ggg_ggy prior to the running of a statute is timely:

S

filing one day late, can mean that the actI;;_I;_absolutely
',barrgd. )

- Also, it is difficult to gencralize with any accuracy about
statutes ¢f liaitation. For example, fhe Department is aware '
of suits filed'td date in éwo states -- New Jersey and Texas.
In Texas a statute has codified the general common law rule,
departed from by statute in many jur.sdictions, that limitation
statutes are inapplicable tc the sovereign, and has included

- school districts within the exception: “The right of the
State, all countles, incorporated cities, and all school
districts shall not be barred by any of the provisions of this

. -
Title, . . . " 16 Vernorn's Tex. Civ. Stats. Ann. art. 5517

(emphasis added). In Hew Jersey, a statute provides that

actions "for. apy tortious injury to real or personal property”

O
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or

may be commenged witﬂin 6 years from the date of accrual. _N.J.
Stat. Ann. 2A:14-1 (Jest). Under the discovery rule (sce

p- 216, infra), the cause of action only accrues when the )
plaintiff knows or reasonably should know ;f his {njury.
Diamond v. New Jersey Bell Selaphone Co. 278/ "

The point is that it is difficult to determine whether a
products liability action on behalf of a school district will
be barred without an investigation by counsel into both the

©0

facts of a particular situation, and the law of the particular

__Jurisdiction. By its vary nature, this task is incapable of

performance .in a generalrkhrvhyrof;EH§‘§Y§é—§thbzmed—bc:c;ﬁZ79/

Fr——

R e .

——— .

278/ 51 N.J. 594, 242 A. 2d 622 (1968) (negligeﬁt damage to
sewer line which did not become apparent until several

years later). '

279/ 7he Asbestos Act provides for a two-tiered program of

Federal assistance to schools. There i{s a grant
program-and a loan program. The grant program provides grants
to local educational agencies, state educational agencies and
non-public schcols to detect potential asbestos hazards 1in
schools; the loan Program provides loans to local educational
agencies and non-public schools to control detected asbestos
hazards. While the statute of- limitations defense is not
ot.inarily applicable against a state when it is suing in its
.sovereign capacity, local public school districts are generally
not entitled to assert such an immunity. 3ce, ¢.3., 51 Am.
Jur. 2d Limitation Of Actions, §§416, 421 (1970); Bd. of zduc.

Sch. Dist 16 v.

3tandargst, 60 ..

543,

549, 458 P.2d 795, 801

(1969); Annot., 98 A.L.R. 1221.

Accordingly, if the United

States brought suit under the Act on behalf of a local public
school aistrict, in most cases it would not likely be atle to
assert a state sovercign iamunity bar against a statute of
limitation defensc. On the other hanu, the presence of a
situation 1n which the United States may be viewed to be suing
on benalf of a state, may result in a different outcome.

1
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(Further it must be Xept fn mind that diff;rent, ??le

, a?propriatb'hnd more favorable principles may apply to

j restitution‘claihs than apply to products liability clainms
(strict liability, negligence, and implied warranty). The

; limitation érinciplés applicable to restitution clains ‘have

alrecady been discussed, because they are too intertwined with

the substartive principles of restitution to be separated. 280/

R ey

As discussed below, both state statutes of limitatipn as |

well as the general federal statutes of limitations governing

i%o tort and coqtr?ct actions, 28 U.S.C.‘552415, 2416, would
; control timeliness of suit under the Asbestos Act by the United
States. Tho Umited-States-would-have to-sue in:the recipient's
behalf prior to the running of the applicable state statutes of
linmitations, since once a recipient's suit is_time-barred under
> the state statutes of iimitati;n, suit by the Unitedlstates on
? behalf of the recipient woulé likewise be time-barred. 'It,
5 however, ssignnent of a cecipient's claim to the United States
. is timely made, timeliness of suit by the United States would
‘ then be governed by the federal statute of linitation,
) 28 U.5.C. §2415.
‘ .
" " " 280/  See Section 11 A 3 supra.
: o
—
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. A.” Application'Of 28 U.S.C. §2415 To
- . Suit by ihe United States, :

° . The general \rule is that ncither state statutes of
limjtations nor state laches principles apply to suits brought
3 by the federal government. Prior to 1966 and the passage of 2
u.s.C. 55'.2415, 2416, thare was no Jeneral federal statuee™o1
1imitations governing toit and contract actions brought by the
\\sedcr;l éovernmgnt. Section 2415 now gpplies to all contract .
-;Fa tort actions, whether independent or derivative, brought by ';
- " the Udited States in the federal courts. But Séction 2415’ ' :
applies 1n°ai££erent ways, depending upon whethér the qovern-

L ment's suit is an independent action or a derivative action.

N 1- —A-STIE=By=thoclnited-States Is An_ ¢

- EBY
P Independent Action, State Statutes Of ™ ——
’ Limitation Do Not Apply, only 28 U.S.C.

©62415, 2416 Govern Timeliness Of Suft

If a suit by_EEE_TETI€€H‘StateS“is—an_indegendent;ggfipn,

then state statutes of lipitation have no effect on any T
governnent suits, Timeliness of suit by the United States is .
deternined solely by 28 U.S5.C. §§2415, 2416. thus, timeliness

of an independent suit by the government under the itedical Care

Recovery Act, 42 U.S.C. 5256l(a}, is goveraed exclusively by 28

U.S.C. §2415. 281/ Government suit under such circunstances
Q

‘

- .

(2

281/

ec, e.9., United Statesg v. Fort Benning Rifle’%
1stol Club, 387 r.2d 884, 885 (5th Cir. 1967).
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i8 not subject to any sztate Qtatute of limitations because of
the h;storic doctrine of sovereign immunity. 282/ Thus, under
t;e'uedical Care Recovery Act, the federal limitation éeriod
does not begin to run against the govarnment until {t has
notice of the debt or has paid it. 283/ Accorgingly, if a suit
by the government under the Asbestos Azt were d;termined to be
aheindegendent action neither state statutes of limitations nor
laches would, apply, andg, 28 U.S.C. §2415 may not begin to run
against the government until after it had made a grant to a
thool district, under the accrual rule set forth in 28 U.S.Z.

§2416(c) .

However, any suit by the United States under the Asbestos

°
* Act would probably be a derivative suit =- since 1t'284/ would
i—————be—lon_beha1£_n£_:ha~rggiaient: of federal funds against

parties "liable to the recipient,” so that a state limitation
period could bar an action by the United States if it expired
A prior to the assignnent of a claim by the school authority to

the Unfted States. ™~ "~ —-— - .. _ __

282/ 3ee, ¢.9., United States v. Gera, 409 P.2d 117 (3rd
Cir. 1969); Annot., 3i A.L.R. Fed. 348 (1977).
283/ Sce, e.g., United states v. Angel, 470 F. Supp. 934
: (E.D. Tenn. 1979). .
284/ 20 U.s.C. 3607(a) (1) .
A
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; 51
7 >
L : -
N in
213

ERIC




2. Since Suit By The United Statas Under The
ActeWould rrobubly Be Derivative, Filing Ot
A Complaint ijould Suspend The Running Of -
State Statutes Of Limitation If The Claim 'Is
Hot Air2ady Time-Barred

Since a govarnnent suit under the Act would probably be a
L= -

darivative suit, state statutes of limitation have to be

considered. 285/

In a-derivative suit brought by the United States, state (
statutes of limitations only apply until the government s
acquires the cause of action; where the assignment is fimely
made state, statetes of limitation cecase to run against the

governnent.
?
Where the government acquires a derivative
claim, whether hy assignment. subrogation,
4. or by other means, and that claim {s not

then barred by the state statute of

. limitations, the stat2 statute cease$S to run
against the government at the time of such
acquisition.

285/ This is equally true when the defens2 of lachkes is
- raised in a derivative suit brought by the government.

- --When-the, United States sues to enfarce a

public right or to protect a pudlic - °
interest, the defense of laches is not

available; but when'the suit, although in

the nama ot the United States, is brought

for the banetit of a private person, his

Jacheés may be ‘interposed with like effect as
if he was suing.

United States v. New Orlcans Pac. RY. Co., 248 U.S. 567, 518
{1919).

3
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! United States v. Sellers, 48] F.2d 1266, 1269 (5th Cir.

1973). 286/ But whera the state statute of limitations has

run, aséignment to the government will not revive th2

% claim. 287/ i

¢ * _ Prior to passgq: ot 28 U.5.C. 524Y5, once the United States

= had acquired a derivative cause of acticn before it was

; time-barred by,a state statute otolinitatiop, there was nho

: _ [federal statutd® of limitations applicable to the sovereign as
plaintifg. 288/ Section 2415 has now changed this. S;ction

2415 was intendeé to establish a federal statute of limitation

,that would apply to all contract and tort actions brought by
.the United States. Section 2415 now controls timeliness of

independent and‘derivative suits broﬁght by the governnment

2867 . See also Urited States v. Taylor, 332 F.2d 633, 640
{5th Cir. 1964); United States v. Winter, 319 F. Supp. .

‘

520, 522 {E.D. La. 1970). ,

287/ See, e.9., 1A, Pt. 2 lloore's Fed. Pract., €0.321 n. 60
{2d ed. 1980); United States v. 3lazknon, 496 F. Supp.
1250, 1251 (E.D. Ark. 1980); United States V. Pzll Coro., 367

?===ds=§22._215_fifjiitqu7n.

L, 288/ Rk;;;;_;t;t7_;;::Ei:§E3tus:ztzgg£;géggggg, 86 F. Supp.
A . 105 (D.u.J. 1949) {absent a fedoral—sta

. linitations covering such a type of action, action by the™———r

I~ — United-States_on_ 7 ote acquired from a payee's indorsee six ““::::=:::::::===
months after its executiqp was hot barrea even though suit was
brought 11 years after the acquisition).

T mts
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. in federal cour;s. An {mportant question, however, whenever
the government brings a derivative right of action in federal
court, is when does the cause of action a:crue under 28 U.S.C.
§2415. 289/

In United States v. Cardinal, involving a suit brought by
the governmant on an assigned ncte, the c;urF held that 28
U.S.C. §2415 "begins to run when.the clain £irst could have
been sued upon, whether or not the Govornment has acquirted it

X at that time." 290/ 1In Cardinal, the defendants executed a

promissory note for an improvement to their nmobile home. and

the note was assigned‘to a bank. After failing to make the
required payments. she bank exercised {ts option to accelerate
payment and thereafter assigned the note to the FHA.‘which
filed suit to recover the paynments. The government's action
was brought yithin six years 5! the date the option to
accelerate was 2xercised and within six years of the date the
governnent acquired the note, but more than six years after the
last payment on the note had been maée. The government

contended it had no legal interest in the claim prior to

289/ Acause of action accrues on the date the right to
institute and maintain a suit first arises. See note
307, infra.

=—280/~— —452-F.—~Supp.—542—{0.Vt-.—1978)-

Y




the assignment, and 28 U.S.C. §2415 only applied when the
governnant acquired the note, at yhich time the statute began
fo run. The defendant contended that the cause of action
accrued when he acfaulted. The court agreed with the
_governnent's contention that §24i5 Joes nthapply to a
derivative cause of action until the government hag been
;= assigned the right td suc, but after careiuliy reviewing thc’
legislative history of §2415, the court held that the
government*'s derivative cause of action_ under §2315 accrucd
{under VerAont law) when the 9!‘0; holder invoked the
acceleration ciausc in the note and demanded payment of the

.balance due. Accord, United States v. Blackmon. 291/

1f the Cardinal ard Blackmon deeisions are tollo%\icd,

28 0.5.C. 52415 would begin to run against the jovcrnment on a
derivative clain acquired under the Asbestos Act, not at the
time the government acquires the claim (presumably when the

government makes a loan or grant), but at“the time the

recipient first could haw;e sued upon the claim.

B. State Statutes Of Limitation

&
1. Generally

) ) .
Since any suit broujht by the United States u
Asbestos Aci would erobably be a derivative”clain, as alrcady

Py

£ . .‘\‘
~ 291/ 496 F. Supp, 1250 (E.O. Ark. 1580).

'EMC" ) ;
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discussed, if the applicabla state statutes of limitation have
s already run against a school district, assignacnt of the clainm
. to the Jovarnment would not act to revive it. ‘hus, in cach . .
L. -~ and cvery situation ~here the governaent makes & Jrant and/qr
- . “ . .~ o
. "loan Undar the Asbestos School Hazara Act and considers
o~
R bringing suit, there will he an issuc of whether the recipient
. ‘' school district®s claim was barred undzar the applicable state
statutes of limitatiou ‘before the claim was pssigned to the
federal Jovernmont. v -
, N Accordingly, an overview of typical state statute of
g laitation issues ‘likely to be ewun\crcd. follows. .
* gesides traditional statutes ¢f limitation some
Jurisdictions also have special statutes: that impose strit
’ time limitations within which actions against archi’ cts N
. builders and otha2r persons {nvolved in building construf¥ion )
- LY - -
aust be commcheed. 292/ In most of these JurisdictionS{these 4 -
.
special construction Statutes ot limitation act to bar it
against the partie: protccted after 2 spocgficd period of time ~
- - - v
following completion of construction. Howpverd t!&sc statutes M
usually do not shicld manufacturecs. -+~ T ¢
Fﬂ’rthcr.‘ sone jurisdictions have also ¢nacted or a;e
cons‘idcnng cnacting special product liability statutes of .
. ?
a ~ . / .
292/ ce pp. 223-224 nfra. . -
)
. - » M Y
~ . -
v L7
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. . , ) )
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. e
.
’ .
3 .
Q : " : S
ERIC - RL& ~ -
» N P LA




linitation t'ft are idtended to terminate a manufacturer s
o .

o liebility after “the. lapae oE .8 specified period of time after

* ' the tirs€ nale orﬂtirst intondea use of the product. ¢

P %

: ’ Thus, in nbst cases, in considering the flasibxlity of suit

““""“—"‘-”r'\
.regardaing a bcstos»school azards, attention will hav~ to be
givﬂn to a nuab=r of difforént statuthes of limitation. 293/
We* £irst cons fder application of the traditional statutes of

linitation, and in particular their application in_ dases

involving claim ':or defegtive building conrtruction: and then

e )
i application ot the special construction and product liability
; X statutes ofﬁlimitation. - .
.; = 3 . ?
E_n' Ty 2. Defective 8uliding Construction Lifvitations
,:“ - . .‘ i . .
v e §tatﬁté§;%£ liditation are basad.oh, pub}ic policy
‘e .- . R . . d
k: considarations, 294/ Their pirpose is to protect deféndants
i . N - : y
.t __'trom the -threat of stalé and tpetious claims-where
! o <
T e e "
H . '
< o 51/ ' Some school districts have already taken action to
& correct asbestos hazards existing in their schools, - .

. > glving rise.to agditional limitations %ssues.

T.294/ 'Statutc%«of limitation £ind ‘thetr justification In -

T e necessity and conveniencde rather than logic. . . They
are by dafinition arbitragy, and- their-'operation does not
discriminate’ betweea the just and unjust claim, or the avoidable

-~ and unavoidablevdelay. . . . They represent a public policy- about
the privilege to litigate. . . ." Chase Seec. Corp. v. Donaldson,, v
325 U.5. 304, 314 (1945). See Statutss of Limitations,

s . Develanm~nts in-the Lau, 63 hARV. L. REV. 1177 (1950) .
: 3 .
. . ’ . R . A
P . - B
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'gvideﬁce has been lost, memories have faded and witnesses hava

;nsappé'i:red or died.” 295/

. , The statutory laws of cach state' normally include a wide
yar{et‘y. of different statutes of limitation. ‘fany states have
sepafa‘te statutes of limita‘tion for tort actions and tor’
contj:agt actions. 296/ 1In a few states, there is a-gencral ot
*cateh-all' statute ot limitation, which, except for a few

'T'.i;pé\Efgied typés of sction (governed by their own statutes of
li'.initatign), applies to all civil actions. 297/

ff*( . "‘ The Unifors Commercial Code (u.c:c.), now adepted bty all of

-the states' (except for Louisiana), contains its own 4-ycar

- statute of limitation. 298/ .

‘ - g
295/ Ofder_of R.R. Telegraphers v. Ry. Express Agency,
e‘: Inc,, 321 U.3. 342, 349 (1944).

296/ llegligence and contract statutes of limitation in the
e - --variquz— states are sunmarized in Prod. Liab. Rep._

(CCH) 13420 et 3eg; and in 8 MNartindale-Hubbell Law Directory,
Lay Digests (1981).

1 : -
. 297/ Sce, €.9., Me. Rev. Stat. Ann, 1964, tit. 14, §752;
. , HR.t Cent. Code, §28-01-15; iliss. Code Ann. §15-1-49;
. all 6-year statutes. ,

2987 — %2 'f‘72‘5-of the Uniform Commercial Code provides in
pact: -

1. An action {or breach of any contract for sala
o must be commenced within four years after the
cause of action has acerued. . . .

?
¢ [Footnote continued on next page)
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" which :Qpe of é:;tu:e of limitation governs-timeliness of
suit in any pqrticulgf caseraepenQS upon a-number, ef factors,
- ’ incldaiﬁ; the Jurisdaiction, the Particular defendants, the

. legal theories under which suit ia brought, and the precise

nature of the injury.

.

a, Application

T Where defeééive building cgnstruction occurs, the cause may

be attributable to the acts of one or nmore of a number of

8% 1persog§ normally involved in the typical building or i
j} construction project, e.9., architects, building or ~
+ construction enjinecrs, general contractors, sutcontractors,

and building materfal manufacturers. It 1%»thére§ore not

f unconmon in suits brought by building owners for damages for
. - .
298/ [Footnote continued from previous page)

gy e —_—— .

2, A cause of action accrues when the breach occurs,
regardless of the ag3ricved party's lack of
. knowledge of the breach. A breach of warranty
occurs when tendzr of delivary is made, except
that vhere a warranty explicitly extends to
future perfornance of the goods and discovery of
the bresdh nmust avait the time of such ©
R parforaance, the cause of action accrues when the
breach is or should have becn discovered.

g . Some states, such as South Carolina and tississippi,
s have Provided a period of six years instecad of four years.

-
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. i . . .
defectghe building.constructic™ to include as defendants
N everyoﬂcd§ﬁ;3163d in the construction project..299/ However, . L ;
- -, the -two cases the Department is aware of pertaining to asbqstos
school hdzards, have been confined to manufacturers. . -

In deteraining which types of statutes of limitations apply
in suits involving c}aiks for defective construction, a review o
of the cas¢s shows there is no simple fornmula that will apply
in all jurisdictions. 300/ 1In some instances selection of the
appropriate étatutes can be quite complex. 301/
In private suits involvind claims for defective
construction, where suié is brought against the architect
and/or Jeneral contractor in tort and.for breach of contract

©
and there are separate tort and contract statutes of

299/
Celo

Grand Island ¢
: N.W. 2d 603 (
135 vt. 601,

actions against

-

S5ch, Dist. v.

382 A.2d 220 (1977)
architects, general contractors,

Celotex Cora.,

203 Ueb. 559,

roofing

See, €.9., Little Rock Sch, Dist. of Pulaskl City v.
tax_Corp., 264 Ark. 757, 574 S.H. 2d 669 (1979);

279

1979) ; South Burlington Sch. Dist. v. Goodrich,
(school districts brought

subcontractors,
recover damages

and manufaocturzrs of roofing materfals to
for defective roofs).

Annot. 1. A.L.R. 3d 914 (1965).

- =300/ -
301/ See, €.9., Securities-Intermountain, Inc. v. Sunset
Fuel Co., 289 Or. 243, 611 P.2d 1158, 1159 (1980).
(Court had to consider and select trom 3 possibly applicable
statutes). # 57
“ f. .

h

%
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limitation, both statutes may be applicable. 302/ In some
.\j;tisdicti?nsrwinclﬁding.;ot course, those having a ggpg:al or
'catch-all; statute, the same statute of limitations governs
both. the toft clginfand the breach of contract claims 303/
although different accruai times may apply. 304/ It is not the
:; general rule in gonsq:uction cases, however, that where theré
1§Y06e statute of limitation for contracts and another o
- ’ . ’ - )

.

302/ See, £.d., Regents of Univ. of calif. v. Hartford
Accident & Indem. Coz, 21 Cal. 3d .624, 630, 147 Cal.
 Rptr. 486» 489, 581 P.2a.197, 200 (1978); Grand Island Sch.
s pist, v. Celotex Corp., 203 Neb. 559, 562, 279 N.W. 2d 603, 606
(1979); Sears, Roebuck & Co. V. Enco Assocs., Inc., 43 H.Y. 2d
389, 401 N.Y.S. 2d 767, 372 N.E. 2d 555 1977 .

‘303/ See; ¢.9.j:Mardo v. Guido DeAscanis & Sons, Inc., 254
. A.2d 254 (Del. Super. Ct. 1969) ; Bd. of Educ, of H.S.
pist. No. 88 v. Josepd J. Duffy Co., 97 Ill. -App. 2d 158, 240 .
N.E.228 5 (App. Ct. 1968) .Golacn Grain Macaroni Co. v. Klefstad

sEng'r Co.} Inc., 45 I 1. App. 3d 77, 358 UsE. 20 1295 (App. Ct.

_1976). H.T. Reed Constc. Co. v. Jacksorf Plating Co., 222 So.

. 24.838 (fiss. 1969); south Burlington Sch, Dist. v. Goodrich,

", 135 Vt. 601, 382 A.2d 220 (1977); gg;gg_§gn;_2;§5;_gg;_gg v.

s Lench; 134 VE. 424, 365 A.2d 508 (1976).

* .t
: 304/ See, £.9., Hardo v. Guido DeAscanis & Sons, Inc., 254
e T2 A28 254 (Del. Super CE. 1569). .

In ffetal -Structures Corp. v. Blains Textiles, Inc., S
470 S.W. 24 93 (Tex. Civ. Ap9. 1971), the same tort statute of
1imitations: governed a building owner's suit for negligence and
{n strict liability in tort for breach of implied warranty
against a steel nanufacturer for damages for collapse of a
- roof. However, the accrual periods for cach count were
é ‘different. H

o - O
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for tort, either of them is universally applicable to the
exclusion of .the other. 305/

T nuober of jurisdictions have statutes of limitation that
specifically refer to injuries to real Progerty, which are

«

often:appliad to actions for damages for defective

construction. 306/ In some of thece jurisdictions these

303/ Annoti, 1 A.L.R. 3d 914, 916 (1965). Sce, e.9., Grand
 Island Sch, Dist. v. celotex Corp., 203 Ueb. 554 564,
279 N.W. 2d” 603, 606 {1979) (scveral statutes governed where
sCheol district brought suit to recovaer danajges resulting from
leaky roof installed on junior high school against architect,
general contractor, roofing subcontractor, and roofing systems
ranufacturer. In. Sears, Roebuck & Co. v. Enco Assocs., Inc.,
43 N.Y. 2d 389, 401 N.Y.S. 2d 767, 372 W.E.-24 556 (1977), the
“Court of Appeals of Usw York held that where' there was a
'~ contract between owner and architects, had suit been commnenced
within the three~year period applicable to tort,claims, the
owner would have 'been free to elect to sue in contract or in
tort as he saw fit. However, where suit was brought after the
tort statute of limitations had run, but within the six-year
contract’ statute of limitation period, the owner could recover
contract damages for breach of contract, but could not recover
-damages allowable in tort but not in contract. See also,
Sccurities~-Intermountain, Inc. v. Sunset fyel Co., 289 Or. 243,
611 P.2d 1158, 1167 (1380). But cf. Va, uilitary Inst. v.
King, 217.va. 751, 232 3.E. 2d 895 (1977) (action for
negligence of architectural firm, while sounding {n tort, is an
“action for breach of contract and thus governed by contract
statute of limitations).

306/ See, e.g., 'D.C. Armory 3d. v. Volkert, 402 F.2d 215
(D.C. Car. 1968); Korvette, Div. o Spartan’ Indus.. v,
Esko Roof. Co., 38 Il1l. App. 3d 905, 350 H.E. 24 10 (App. ct.
1976) ; .C. State Ports Auth. v. L.A. Fry zoof. Co., 294 N...
73, 66, 240 S.E. 2d 345, 353 (1978} Southgate Com. Sch. Dist.
v. lest Side constr. Co., 399 itach. 72, 247 N.W. 2d 884 (1976 .

[Foothote Cfontinued on next page)
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statutes are applied ~ven where the defective construction
1nvolvgs énlx deterioration of building material and thazre is
no related propérty damage; 307/- however, in ot;er

) juéiséfctions th2se statutes are not‘considered to govarn in

such tircumstancas. 308/ ° .

The conrts have had occasion in several construction cases

(JEE considet the applicabiiity of §2-725, the statute of

. iignitations of the Hn{form Commercial Code. 1In a number of
cases whare 39it‘ua§‘brought against a céntractor or

* . subcontractor, the courts have held that §2-725 does not

e

3
‘ a

306/ {Footnote continued from previous page):

.. In some cases thes2 statutes may govern regardless of
the legal theories upon which the action is brought, see, 2.9..
D.C. Armory Bd., supra, at 219;.Williams v. Thompson, 443 S.W.
2d 447 (7enn. 1969) (3-year statute of limitations for damage
to property applied to actjon by purchasers against vendor and
builder of residence for defects in construction even though
suit alleged breach of implied warranty in contract of sale).
[:d

307/ 'See, e.q., Southqate Com. Sch. Dist. v. West Side
. Constc. Co., 399 (dich. 72, 247 N.W. 2d 884 (1976).

¥
.

308/ '§gg e.g., U.C. State Ports Auth. v. L.A. Fry Roof.
* Co., 294 u.C. 73, 86, 240 S.E. 2d 345, 353 (1978).
For a similar distinction ipvolving construction statutes of
repose see notes 338 339, infra and acconmpanying text.

e
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gbply. 309/ .Where, however, a purchase of building materials
~

- was directly involved, §2-725 has been applied. 310/ 1In a suit

betweeny a building owner and a remote manufacturer the Suprema

©

"309/ Sgg, e.9., Aced v. Hobbs-Sesack Plumbing Co., 55 Cal.
* 2d 573, 12 Cal. Rptr. 257, 360 P.2d 897, 902 (1961)

{court considered the applicabil(}y of the Unifora 3Sales Act,
predecessor to the Uniform Commercial Code, and held contract
was one for labor anid ofaterials and was not a contract for
sale, although evidence Showed breach of implied warranty of
merchantability). Soonseller v. Heltebeck, 280 Or. 361, 570
P.2d 974 (1977) (defective foundation 3id not involve sale of
goods; special ten-year construction statute of limitations -
ot ~ governed and barred action); Oe !latteo v. uhite, 233 pa. Super.
Ct, 339, 336 A.2d 355 (1975) (contract was for construction; !
genéral six-year limitations statute for breach of contract
applied); City of Ringsport v. SC Corp., 352 F. Supp. 288
“-(E.D.. Tenn. 1972} (Gefective roof on school building arose out
of construction contract rather than sales contract; three-year
\ . property damage statute of limitation applied). Scc also Jones
" & Laughlin Steel Corp. v. Johns-ilanville Sales Cord., 626 F.2d

, 280, 290-(3d Cir. 1980).
) ¢ 510/ Nassau Roof. & Sheat etal Co, v. Calotex Corp., 74
1 A.D. 2d 679, 424 W.Y.S. 2d 786 (app. Div. 1980)

(§2-725 apolicable to suit by contractor against manufacturer
in suit ihvolving defective roofing insulation); De !attec v.
White, 233 Pa. Super. Ct. 339, 336 A.2d 355 (19757 (§2-725
applied to direct purchase by home owner of cefective brick
involved in construction suitf.

& In considering whether the U.C.C. applies to 2

¢ contract, the determinative qguestion is whether the main

12 purpose of the contract is the rendition of s2rvices with goods
only incidentally involved, or a sale and purchase of ¢ o0ds
with labor or services only incidentially involved. Sc¢ 2.9.,
Pittsburgh-Das lloines Steel Co. v. Brockhavan tianor tiater Co..
532.F.20 572, 580 (7th Cir. 1976) {(one million galton water tank
fabricated by seller at factory and dclivered to construction
site was an-article 5f "goods” und2r the Illinois U.C.C.):
Schenectady Steel Co. v. Bruno Trimpoli Gen. Constr. Cv., Inc..,
33 A.u. 2d 234, 350 H.Y.S, 2d 920 (App. Div. 1974) (contract
which oblfgated seller to furnish and erect structural steel

# was contract for rendition of services, a work, labor, and

materials contract, rather than contract for sale of goods, so

that U.C.C. di1d not apply to contract). 2

.ERIC
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Court of 'ichigan held 311/ that U.C.C. §2-725 was not meant to
apply to actions between consumers and manufacturers who were
never in any comnercial relationship or setting, the situation
that will usually exist oetween school districts and asbestos
nanuficturers. The court held that where the remote defendant’
manufacturer’s £loor® tile proved defective, the three-year
;tatute of limitations governipg actions to recover danages for
Injuries to property applied. 312/

b. Accrual

- Because of the substantial Se:lod ot time that has clapsed

since asbestos was last used In the nation's schools, the more

imporfant Issue Is hot the length of 2 particular limitatlon

>

#311/ southgats Com. Sch. Dist. v. West Side Constf. Co.,
399 Jich. 72, 247 W.il. 2d 884 (1976).
’

2312/ Tennessec has by statute abolished any requirement for
privity in all causes of action for personal injury or
property damage brought on account of negligence, strict
liabiiity or breach of warranty, ‘including actions brought
undar the provisions of the U.C.C. Tenn. Coda Ann.: §23-3004.
However, in Curtis v. Hurphy Elevator Co., 407 F. Supp. 940
(E.D. Tenn. 1976)] (suit by building owner against remote
-alevator manufacturer) the court hald that §23-3004 314 not
abolish the privity requirement in warranty actions between
business entrcie: 3eeking recovery for comm2reial losses. 3But
see Grand Island Sch. Oist. v. Celotax Cord., 203 Heb. 559,
568, 279 W.s. 2d 603, 609 (1979) (caule ot action by school
district against roofing material manufacturer for breach of
inplied warranty that roofiny system was fit for purpose
intended was subject to u.c.C. §2-725).

.
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peridd, but rathec the date the caise of action will be deemed

to_:have .accrued. .313/ In many situations, the answer to this
question may be outcome determinatiye. Obviously, if all of

w/
tha possible applicable statutes of limitations have early

.dccrual dates, sult may be barred under any theory of relief.

In ndst jurisdictions a right of action on a contract.
accrues when‘there is a breach -- the time of delivery in a
sales *ransaction -- even though damage does not oscur until

later. 314/

v

313/ . A statute of limitation begins to run when the cause

of action aczrues. A cause of action accrues on the -

date the right €0 institute and maintain a suit first arises.
See, ¢.9., Rosenau v. City of Hew Brunswick, 51 4.Jd. 130, 137,
238 A.2d 163, 172 (1968). 1In some instances the statute of
limitations nay state when the cause of action accrues. "Absent
such, a statutory provision, however, the time of accrual is for
judicial determination. See, ¢.a., Raymord v. Eli Lilly & Co..
117 n.H. 164, 167, 371 A.2d 170, 172 (1977) . thile tort
statutes of limitation usually allow a shorter period of time
within which to bring suit after the cause of actiun bagins to
run, this doesn't necessarily mean that a plaintiff will always
have zore time to file suit if he goes forward on a contrast
thecry. In many “jurisdictions tsie cause of action accrues,
i.e. the statute of limitation begins to run, at an earlier
date in a contract acticen than it does in a tort action. , Thus.
in ‘Everhart v. Rich's, Inc., 229 Ga. 798, 194 S5.E. 2d 425
(1973); 128 Ga. App. 319, 196 S.E. 2d 475, the court h2ld that
while tha buyer’'s braach of warranty cause of action was
time-barred because the r2levant statute of limitations accrued
at the time the goods were sold: the nzgligence claim was not
necessarily barred because that statute 4id not begin to run
until an ascertainable injury was sustained.

314/ 18 Williston On Contracts, Third Ed. §2021A; S1 Am
Jur. 2d Linitation of Actions €126 (1570).
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o * In most states, absent fraud or concealment by the defendant,

i§norance-by a plaintiff of his rights or of the facts upon

%3 which his rights are based :s usually not held to prevent the
running ~f a contract statute_of limitations. iowevar, in some

' states in ceregin)special caseS ignorance is a ground for
suspending'th; statutory pariéH until the injured party knew or
shoulé have ‘known of the operative facts. Thus, in a fevw
jurisdictions, the statute of limitations comaence; to run‘on a
Larranty_claim when the buyer discovers‘or should have
discovered the injuzy. 1In other jurisdictions, the warrapty is
viewed as being prosgective, in that it is broken only when
hara {s caused by its breach. 315/
: The statute of limitations of the U.C.C., 52-72§, confirms

’the general contract rule, 3lthough it recognizes the exception
that where a warranty explicitly extends to futare performance,

o discovery of the breach must await the time when the breach is

or should have bean discoyezed. 316/

315/ 18 y1illiston On Contracts, Third Ed. §2025C; sce, e
e.q., Hepo 3drothers, Inc. v. Evans, 420 P.zd 477, 482
(Okla. 19G6).

316/ See, supra note 292.

In deciding whether a warrc.ty has bzen explicitly
N extended to fyture parformance the courts have defineld
- "explicitly* to mcan not being merely implied, but «distinctly
stated. Se2, e.9., Jones & Laughlin Steel Cord. v.
Johas-ianvidle Salz2s Cord., 625 F.2d 230, 291 (3d. Cir. 1980).
¥
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Where suit is bzouqbt in tort thore are at least four
points in time at which tne cause of action may be considered
to have accrued: (1) when the defendant breaches a duty; (2)
when the plaintiff suffers an injury:;- (3) whan the plaintiff
beconas avare of his injury; and (@) when the plaintiff
discovers the causal relationship between his harm and the
defendans's misconduct. 317/ 1In many tort cass thase events
will éecur simJltaneously and the noment of accrual is casily

s .
determinable. 318/ However in many situations, including the

asbestos school hazards. there is considerable dzlay between

the breach of duty and the resultant injury or plaintiff's
discovery of his injury. This delay also occurs in

3

-

311/ Raynond v. Eli Lillv Co., 117 H.H. 164, 168, 371 A.2d
170. 172 (1977).

318/ fthere recovery has been sought under the theory of

strict liability in tort. the courts have applied
statutes of limitations relating to breach of warranty. i.e.,
contract or U.C.C. statutes .of limitation, or statutes of
1initations governing negligence actions. This confusion has
arisen beCause two theories. warranty and tort, have been
relied upon by the courts in imposing strict liability for
injuries caused by defective products. vhile contract statutes
of limitations may in somez cases offer a significant benefit to
vlaintiffs tecause they-permit-a longsr period of time within
which to file suit, such statutes may prove to be a
disadvantage because a breach of implied warranty is genarally
regarded as occurring at the ‘time of sale or deiivery ot .the
product causing injury. - !

In' the majority of jurisdictions tedas, however. tort
statutzs of limitation are applied to suits i .sed on the theory
of strict liabiifity in tort. Sce, 2.9., Annot.. 91 A.L.R. 3a
455 (1979); Kimble and Lesher. Products Liability §294 (1979).

. v
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cases involving food and drugs. §rofesslona1 malpraétA":, ;nd

the construction of imzroveaments to real pro;:rty.‘ “ delay

is cr{tica{ in the case of the asbestos hazards, sinc: most

actions would be barred If tha applicable statutes started

running at the time the products were delivérad 2. between nine

and thirty-five years ago. 319/ In n;ny jurisdictions, the

“discovery rulé' is apolied.in such situations; that is, the

\ statpte of limitation begins to run only when the injured party
‘ discovers, or In the exzrcise of razasonable diligence., should

; have discovered that damage or injury has occurred. Tha

"discovery rule” has found particular apnliecation in nedical

Vs

malpractice and product liability suits, where it is usual for

substant {3l periods of time tc elagse between medical treatment

e 1

or exposure to a product and subsequent manifestation of

- disease or injury. 320/ 1In particular, the discovery .
|

a
319/ However, the accrual date of a tort cause of action

based on failure to recall wher the danger becane
obvious, would bz more recant.

320/ Por & genzral discussion of t*+ doctrine and its
application in products liabilpty and environmental

suits c3e 3Trnbaun, 3Eatutss of TIMEYayisnws in Environwental I —
Suitss Tae Discovary kulx Apdroach, l? Trial 38 fApril 1980); -
Sirnbaun “First Breath’'s™ Last Gacd: he Dircovary Rula in
Prodacts Liadbility Cas2s, 13 rorum 279 (3pecial 13sue., Jct.
1977) Annot., 1 A.L.R. d4ta 117 (1980}.

<

The dliscovery rule has alsé H2on applied in
non-medical professional amalpractice quits. See cases
collected 1n {1ty ot Avrora-v. Bechtel Corp., 599 F. 2d 382,
388 (10th Cir. 1979) and Gates RubdarfCo. v. US54 Coro., 508

f.24 603, 610 n.16 (7th Cir. 1975).




. S
rule has been applied in the overwhelaing najofity of thcﬁ
\ asbestos personal injury caszs. 321/ ; ;;

v\ ' The “discovery rule®™ has been‘applied in a number of
. jurisdictions in suits involving claims for defective

1\ . .
. construét%ﬁn, even where suit is brought for breach of

. . H ' )
. i éBﬁtraqg; 322/ 1In Illinois; although there is no
L] .
' ‘\\ "
» [ ¥ - —— - ‘
. . o )
321/ Sce Insurance Co. of HoYTh amarica v. Forty Eiaht ”

Insulations, Inc., 633 F.2d 1212, 1220 n.13 (6th Cir.
1980) « . .
322/ Sce, e.9., Aced v. Hobbs-Sesack Plupbing Co., 55 Cal.
2d 573, 12 Cal. Rptr. 257, 360 P.2d 897 (1961) (breach
of contract of an iamplied warranty); City of Aurora v. 3echtel
» Corp., 599 F.2d 382 (10th Cir. 1979) (construing Colo. Law)
(Profegsional malpractice suit against architect-engineay);
i Chrischilles v. Griswold, 260 Iowa 453,150 N.i. 2d 94 {1967)
. (ncgligence suit ajainst architect); Steclworkers Holding Co.
- v. tlencfee, 255 i1d. 440, 258 A.2d 177 (1969) ‘(negligence suit
against architect and Jeneral contractor); Southzate Conm, Schs
Dist. v. Hest Sida Constr. Co., 399 ilich..72, 247 u.li. 2d 884
(1976) (products liability suit against remote manufacturer) ;
Grand Island Sch. Dist..v. Celotex Corn., 203 Web. 559, 279
N.H. 28 603 (1979) (applicable to tort action ajainst architect
and_general contractor)s A.J. Abarman, Inc. v. Funk Bldg.

. S

Corp., Pa. Super. Ct. , 420 A.2d 594 (1980). 7the
discovety rule has also bea2n applied in construction cases
involving injuries to third partics. Ses, €.3., Totten v. L4

Gruzen, 52 H.J. 202, 245 A.2d 1 (1968) (negligence suit by
third pagty for daaages for Personal injury against architects,,
heating contractor, gen2ral contractor, and public housing
authority) . g

It should be noted that in Grand Islsand, supra, the .
school district also brought suit against the roofing system
manufacturer for: (1) breach of an faplicd warranty that the
roofing systed vas fit for the purposd intended, and (2) on the
ground that th: manufacturer was negligent in nanufacturing,
testing and marketing the roofing faterials. The Court held .
. v

. {Footnote continued on next paje) s
’ . .
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N lu-cnconoaésing discovory tule, 323/ in recent cases involving

S
[P '-’deiccti,\vc;construct:ion..c).am.., the coun:s hawa been -

S cEae gy

applying 3, 'balancing tegt" i i.e., the "dis..over rule" appne%

whcrc the pasSage ot t:i‘:l.. »\aould not greatly inc:ea.ae the
\

>

gp:bblcns o£ proos .nor increase the -dangers of false, involoys,

N £taudu1ent, 'or speculative claims.z 3"4/ [ . °

Hauav-r, the acc:dn .::n:x mmsm actton—{-ot —

architectural nalp:actice depends in some sit:uat:ions upon the *
- ot oY ?

N nature of the, ﬁncged tortious conduct. Thus, \yhen. t:he

tortioun,,con_dpct ic allegod to be negligent and iqf’roper
PO} i . N -

N % s
. a v '
PR . + - N
L N — . E x
- 322/; {Footnote cbntinued from arevious page} ) .
that suit 'was barred against the manufactyrer under 4
52-725 of the U.C. C., sines suit was not brought withia 4 yeirs .
“of 7 deuvcry. . As td ‘the negligence, count, ‘the Court held it ;
: . only stated a causce .of action for ordinary negligence and did v e
Vo« not fall withimthe category of causes to which the discovery j

rule was appli-abh undet tebraska's construction statute of

- . lipitations, and it was. therefore governed by the 4-year e
" statute of lLimitatlons for ‘tort actions-which ran from date of X
T accrual and not iro:: date of {ts later dxscovery.
ke A, - I
323/ Gatﬂs Rubber Co. v. USY Corg., 508 E‘ 2d 603 (7th <ir. {
. © 1975). - ‘
324( Sce, 2.9, Golden’Grain ‘lacaroni Co. v. Klafstad Eng‘c ’
. Co.. Inc., 45 111. App. 3o 77, 358 A.E. 2d 1295 (App. S
Ct. 1976): Rorvette, Div. of Spactan Indus. v. Esko Roof. Co., <
18 1I1. App. 33 SU5, 350 Jd.&. 23 10 (App. Ct. 1376); Soc. of .
"~ Ht, Carmd) v. Fox, 31 1ll. App. 3d 1060, 335 N.E, 2d 588
(1975) . ¢
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design, it has been held that the cause of action accrues when

fon , the plans are finally apprsvgd. 325/
: . Ip many Jjurisdictions where suitlis<§rought fn tort seceking
. damages for defective construction, the cause of action accrues
oo Y ®
2 e P . :
Y at the fime constructidn 15 completed, 326/ while in other
DO ‘ L
” " * . < .
325/ Scc, e.g., City of Hewark v. Edward H., Richardson
N Ass' Ass'n,’*375 A.238 475 (fpl. Super. Ct. 1977 (cause of «

action for damages caused by collapse of .drainaze ditch accrued
¢ when defective design presented) ; Hellston Co. v. Sam N.
. Hodqes, Jr. & Co., 114 Ga. App. 424, 151 S.E. 23 481 (Ct. App.
. 1966) (allzged negligent design and construction ot buildxng in

and of itself constituted a legal injury and right of action

- accrued at time of the acts); Va. uilitary Inst. v. Kina, 217
: * Va., 751 232 S.E. 2d 895 (1977) (action for negligent and
4 improper design of building against architects governed by

. contract statete of limitations; cause of action accrued when

" ~» defective plans for building were finally approved), Fed.

- Reserve 3ank of Richwond v. Wriaht, 392 F. Supp. 1120 (E.D. Va.
5 1975) (cause of action for breach of architect’'s obligation to

exercise roasonable skills, ability and Judgment in preparation
. *of plans accrued on date defective plans delivared): UcClorkay
¢ Co., Inc. v. Yright, 363 F. Supp., 223 (E.D. Va. 1973); (cause
of action for breaca o c? ct's duty to provide proper
. « .\plans accruga’ac naer of defe ¢ plans; contract Statute of
< limitati applied). Sec generally Annot. 90 A.L.R. 3d 507
L v (1979) ./~ .

325/ Wellston Co. v. Sam M. Hodges, Inc., 114 Ga. App. 424,
151 _8.8. 24 481 (Ct. App. 1966); ,1.T. Reed Constr., Co.
v. Jadkson Platina Co., 222 50.2d 838 (iliss. 1969) (cause of

« actiof for defective rootfaccrued no latar than date of

, condle delivery #€ tuilding); Scars, Rozbuck & Ca. v.
Enco Assow tnc., 43 ufy. 2d 389, 401 u.Y.S. 2d 767, 372 H.£.
2d 555 {10773 Uills v. plack and ilest, Architects, 344 P.2d
581 (Okla. 1959} (zausc ‘0f action against architects for
failure to exercish professional skill and care in perforaing

s services undar contract acsSruld at time building was completed

and acceoted, tort statute of limitation appargntly governad) .
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%ﬁnggjuilsdictlons the cause of action accrues as the time of the
: 3'_{esu1ting injury. 321/ ’

5 Simflarly, where a breach of contract actioq iz brought, in
x many jurisdictions . the .cause of action accrues at the time of

the bréach, viz., no later than conpletion of construction. 328/

A ;

r;‘)_:i ”_‘ . .

] ’ . L]

o321/ Nardo v. Guido DeAscanis & Sons, Inc., 254 A.2d 254
.- “(Del, Super. Ct. 1969) (tort action accrued at the

e " timesof injury rdsulting from defendart's negligence in
improperly installing roof rafters); Crawford v. shepherd, 86
Wisc. 2d 362, 272 .0, 2d-401 (Ct. App. 1978) 1in action for

&5 architectural neglijence cause of action‘began to run on the

*T date _of injury not on date of negligence; roof began to rot

L sevetal years aftér alleged 'negligent. constructiod)

%ﬂﬁ Lt For an interesting example showing how different
3 accrual“tlnea are cpplied in consStruction cases having

: diffaorent plaintiii defendant relationships but essentially the
N sane ope:ativo £acts: conpare Uellston Co. V. Sam N. Hodies
+Jt. & Zo., 114 Ga. App. 424. 151 S.E. 2d 481 (Ct. App. 1960)
uith Hunt v. Star Photo Finiching Co., 115 Ga. App. 1, 153 S.E.
24,7602 (C (Ct. App. 1967).. Both cases involved the collapse of

* the same type of roof, in diffsrent buildings whore the roofs
‘ awere negligently de.igned by the same architect-engineor in
B uellston, whare the buildiny owner sued, the statute of

. “Iimitations b2gan to run, not when the roof collapsed, but whan
N the building was constructed. In Hunt, where a lessee sued for
! damages suffered to his pe:Sonal prooerty,,tne statute of

. Yimitations began to run when the root of the second building

* later collaps~d. '

2 328/ Nardo v. Guido DﬁA.canls, 254 A.2d 254, ADel. Super.

. . ‘Ct: 1969) (contract action accrued when roof raftars
improperly installed); Robarts v. Richard & Sons, Inz., 113
N.H. 154, 304 A.2d 364 (1973) (count in tort allejing negliyent

. perforaanc? of building contract and claiming as damages cbsts
of remedying defefts was.n reality action for breach of
gontract and caus2 of action for breach of contract accrued

when building was complete and not when defects were later axud

discovered); Scars, Roebuck & Co. v. Enco Assocs., Ing., 43
H. Y. 2d 389, 40} u.!.a. 22 767, 372 .U, 23 555 (}977). Jd.C.

[kootnote continued on next page]
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In Heta) Structures Corp. v: Plains %extiles, Inc., 329/ a
buildiné owner brought suit for dgmaées in negligence and "
strict liability for breach of implied warranty against a
% . rerote steel manufactur2r whose Steel frames were used in the
construction of plaintiifli building. One of the steel frames
«failed aad part of the root collapsed. The court held that a
_two-ycar statute of limitétions applied to both counts with,
however, diffdrent acFrual periods applying to each couﬁé. The
cause of.action based on ndgligence accrued at tée tize of
{nstallation of the acfective stee} frames, while the cause of
action for breach‘LE implied warranty accrued vhen the bu&er

discovared, or in the exercise of ordinary care should have

- discovered-che injury. 330/

M o
L 328/ [Footnote continued’ﬁron previous page]
State Ports Auth. v.” L.A. Fry Roof. Co., 294 H.c. 73,
. 240 S.E. 23 345 (1978) (new construction statute of limita-
. tions, however, adopts discovery rule whara defect 15 not
: readily apparent at time of origin); Sh.0@-V. J'Doud, 454 S.W.
2d 845 (izx. Civ. App. 1970) (cause of action td recover
damages for failuge to construct re€idence with nuaber of
founaation pi2rs specified 1n Plans and specifications accrued
at time of construction); Ya. filitary Iret. v.'Ring, 217 va.
781, 232 S.E. 2d 895 (1977) {breach of contractual duty to
suparvise construction accruza at time of construction), gee
also e, Resary~ 3aank of Richoond ve Yrizht, 392 F. Supo. 1120
* (E-D. Va. 1975).

R In Vermont, th2 rule is the can? under the six-/e2ar
statute of limitatioas which is applicable to poth tort and
contract actions. South Burlinjton Sch, Dist. v. Gsogerch, 135
vt. G0Y, 382 A.23 220° (1977); inron 5Ch. D1at. lo. 20 v. Leuch,
134 vt 424, 365 A.2d 508 (1976).

324/ 470 S.. 23 93 (wex. Civ. Hop. 1971).

. 330/ ihe court Spoke ot ther: being a "salc” between the
‘ ceaote manutacturer and the oWndr; however, trom the
opinion it 1s not clezar +f there indeed was a direct sale.

O . . '
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= In general, howaver, it should be possible to argue that

logically, a tort cause of action predicated on failure to warn i
‘dogs not accruc-until the sefoct, which should have been the  «

subject of warning, manifests itself. In othar vords, a schoal
aistrics'g strict liability and negligence claiams pr;dlcated:on
5 éhe failure o{ astestos Qanﬁgacgur:rs to warn of the dangers of
asbestos. fibers should not be h21d to have accrue? until the

. school district learned, or should have learned, of the danger.

Further, under certain circunstances the statute of :

L e

limitation may be tolled. Thus, where thara is a traudulent
3 -
. concealment or misrepresentation of facts giving rise to a ’

H cause of action, or whare the gist of arn action is fraud
N - s

N K

conczalea from plaintift, the Etatute of limitations docs not
commence to run until discovery of the wrong or of facts

placing one on noti;e of ché wrong. 331/ éhe fravd or '
miﬁ}epresentation, gouever, must be intentivnal and affirmative

L}
. '
a in nature and intend2a to prevent discovery of facts giving

rise to a cause of action. Gen2rally, where the dafendant owes
;

%

) : .
1 &
) 331/ See, 2.9., Gatas Rubber Co. v. US Tors., 351 F. Sups.
329, 337 (S.0. 111, °1972); 37 An. Jur. 28 Fraud and ' !
Dacait §5405-407 (1968); 51 Am. Jur. 2d Linitation of hotrons
$147 (¥970). ‘ :

P

@

ERIC ' ' .

W




no duty to disclose, mere silence or failure to disclose a fact
» Y

will not donstitute fraudulent conccalment. 332/

PRl Special Statutes, Of Limitation Govarning .
Construction Litigation . .

In addition to chz traditional statutes of limitation; pore
.. than forty juriédichons have sgecial statutas of limitation ¢
governing suits involving ﬁefecc}ve dnsign and construction ,n;
claimg. 333/ ‘ost of these stécuces, however, do not insulate

1he main ourgose of these statutes is

H

manufacturers.

»

a2 4 .
33y See, €.9., Gates Rubber Co. v. USi Coro., 351 F. Sup2.
- 329, 337 (5.0.111, 19720 dardo v. Guiap Dedscanis &
Sons, Inc., 254 A.28 254 “(Del. Super, Ct. 19€9); 51 Am. Jur., 2zd i
Limitations ot Actions 56147-149 (1970) . 1In some jurisdictions
whore cftorts arg made by defendants to regair defects, the
gtatute’is also tolled so long as representations are made that
the repairs will be sufficient to cure the defects. Sec, 2.3..
Littla Rock 5ch. Dist. v. Czlotex Corp.. 264 Ark. 757, 57¢ 5
2d 663 (1979) ; vceks v. Slavik Builders, Inc., 24 ilich. Aod. .
621, 180°N.4. 2d 503, aff'd 384 Ttich. 257, 131 H.W. 2d 271 |
(1870) (six-year statfte of linitation began to tun from time ’
it vas determincd that repairs uould not corract leaking roof,
not fron time roof first began to leak). There are cases to
the contrary, howaver. Secg discussion and cases collected in N .

A.J. Aberman, Inc.. v. Funk #ldg. Coro., __.>_ Pa. Supzr.
Ct. . at , 420 A.2d 594 at 602 (1980).

333/ _ For a general discussien and list of these special z.
statutes of linitation g2e: CoTwent, Limitation of -

Action Statut:s for Architects and Juilders-31u29orints 19¢

Non-action, 16 CAust. U.L. REV. 30I (196%): Rogzars, e

Tonstitutionility oz Alahana's Statute of Li-mitations' for - ,

Construction Littdation: _ihe Loytclature Strikes Again, 11

o, L. RLV. I (1780); collins, Lrmtation J. Astion Jtatutes @

for hAschiteets and Burlders-an Bxanination of tonztitu-
C 41 (1978)7 €nap» & L22, Jre,

tionality, 29 Fed'sa Ins. Couns.
Aoplication ot 3pa2cial Statutes of Limitations Cone2rning i
Desiyn and Constructidn, 23 Si LOUI5 L.J. 35l (1979). =2ce . -

2150 Annot., 93 A.L.R. 34 1243 (1979 .

ie .
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.to impose a tide limitation beyond which suit relating to a
design or con;truction claim cannot be brought against
architects and buflders. 334/ Caligornia distinguishes between
claims based upon patent def;ciencies and latent deficienciesy”

for tha. tormer there is 2 four-year limgtation period, for the
3

latter a ten-year period 335/

A

The persons protected by these gstatutes varies from

.

jurisdiction to jurisdiq;ion. The Supremé Court of California

has recently held that sureties are not included within the
.

&
protection qf Califosnia's 10-year construction statute; 336/ P
howevq?:,a New Jersey court has held to the contrary with'
regard‘to-Neh Jersey's _counterpart statute. 337/ In some

jurisdictions protection under the statutes is

334/ ~ See, c.g., N.J. Stat. Ann. §2A:l4-1.1 (test) (no

act fion whether in contzact, tort, or otherwise to
’recover damages for any deficiency in the design, planning,
supervision, or construction of an imprqvement to real praperty
shall be brought more than 10 years after the performance ‘of
services and construction). Statutes of limitation that run
from the date of a specific defendant's act, rather than from
the tim2 a plaintift's cause of action accrues, are often
characterized as statutes of repose.

335/ Cal. Civ. Proc. Code 5§§337.1, 337. 15‘(Deer1ng) See, ¢
e.9., Ernest . Hahn, Inc. v. Superior Court, 108 Cal.
App. k! 567, -166 Cal. RPtr. 644 (Ct. Ap». 1980). '1atent
deficizancy” is defined in the California statute as “a v
deficiency which {2 not apparent by reasonable inspection.

)
336/ Regents of the Univ. of Calif. v. Hartford Acc. &
Indem'n Co., 21 Cal. 3d 624, 147 Cal. Rptr. 486, 581
P.2d 197‘31978).

33 County of Huison v. Terminal Constr. Corp., ‘154 N.J.
P Supar. 264, 381 A.2d 355 (App. Div. 1977).
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specifically limited to certalin persons. 338/ Although in most
jurisdictions; architects. engincers., general contractors, and
subcontractors would be protected by these statutes; 339/ it

’
does not appear that materialmen., suppliers, and manufacturers®

of materials used in construction would be protected. 340/

In some statas these statutes. while fixing a maximum time
period beyond which suit is barred., also provide a shorter time
period wWithin which an action mdst be brought following accrual_
of the cayse of action. 341/ 1n most stites, howaver, these

statutes are designed to provide a cut-otf per:iod beyonds
A, o

. 338/ naine¥s statute, for instance, only applies to civil
actions ajainst duly licensed or registered architects « B
or enjineers. MNe. Rev. Stat. Ann. tit. 14, §752-A (Supp.
1977). , .
339/ 29 Fed'n Ins. Couns. §., supra ndte 327 at 49 and 23
. 7z S%- LOUIS L.J. sipra note 327 at 353. - . .
. 1 . 4
R 1174 23 gt. LOUI3 L.J., supra note 327 at 354. In Howell
' v. Burk, 90 R.}. 688, 568 P.2d 214, 22> (Ct. App.),
; cert. deniad, 9) N.t. 3, 569 P.2d 413 (1977)» the coutt held :
that materralmeh were excluded from protection under the 2w R

Mex ico statute.
’ The Virginia statute expressly exempts manufacturers

from protection. Va. Code §8,01-250 (1977). Exclusion of

, certain person3 under the statutes has been the basis for
constitutional challenge in a number of Jurisdictions. Sece
note 340 and accompanying text jnfra. - .

. 341/ See, e.q., HMe. Rev. Stat. Ann. tit. 14, §752-A (Supp.

1977) (act:ions tor malprictice or professional

negligence against licensed architects,or engineers must be
comnmenced within 4 years of discovary but in no event morx.than
10 years after substantial c.mpletion of construction contract

< or of services performed 1f construction contract not , A4
involveau) . ‘ !
.
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] vi’rich no claim in\;olving a defective design or construction can . .
) be brought. 342/ Statutes of this type are intended onlly (co
set an outside time limitation beyond whxch suit may(not be . w W
. .brought. They do not extend the time periods of the )
’ N g:adicionab statutes of limitations that are generally applied
in construction suits, but rathar are superim?osed on them. 343/ J
In a number of jurisdictions the courts hav(g held that
where the consc;uccion statute of limitation speaks in terms of E
accion: for injury to gersons or property the statute only
applies to tort suits by third parties against those performing
5;; or furnishing the allegedly defective construct'ion ot/ design.
but does not apply to suits by the owner for damages for

deficiency in the construction itself. 344/ However, In .

years).

<
342/ See, €.9., N.J. Stat. Ann.” 2A:14-1.1 (West) (10 .
343/

See, e.9.. Benning Constr. Co. v. Lakeshora Plaza t
. Enterprises, Inc., 240 Ga. 426, 241 S.E. 2d 184
{1977); 0'Connor v. Altus, 67 N.J. 106, 335 A.2d 545 (1975): i’
M Smith v. American Radlator §'Standard Sanitary Corp., 38 #.C.
App. ¢57, 248 S.E. 2d 462 (1978): A.J. Aberman, Inc, v. Funk
81dg. Corp., Pa. Supfr. Ct. _____, 420 A.2d 594 (1980);
- Hatts v. putnan County. 525 S.W. 2d 488 (Tenn. 1975); Va. -
+ Military Inst. v. King, 217 Va. 751, 232 S.E. 2d 895 (19714 %

' 344/ See, e.g., Duncan v. Schustee-Grahanm Homes, Inc/, 194
Colo. 441, 578 P.2d 637 (1978); Tanhivn, v. il1ckoy &
Fox, Inc., 195 Colo. 354, 578 p.2d 641 (1973); Kictso?lu:oung
v. Hells, denbrook & Assoc., Ine., 308 ilinn. 237, 241/4.d4. 28
799 (1976); 3ccurities-Intermountain, Inc. v. Sunset fuel Co.,
289 Or. 243, 611 P.2d 1158 (1980). Y
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éther jurisdictions, the statute is broadly worded (o Cover
Y actions by the owner against those protected by the
statute. 345/
4 Thesa construction statutes of limitation, or statutes of
tépose,'have been frequently challenged‘on constitutional
i grounds. At least eight .stateacourts have held such statutes

. ° unconstitutional, while at least thirteen others have upheld

4

such statutes. 346/ 4

4. Special PRoducts Liability Statutes Of
‘ Limitation :

! various statutes have been enacted or proposed in some

s after the lapse of specified periods of time after the product

{s first sold or first used for its intended purpose. 341/

~

=4 AN

.,( +
: 345/ See, €.9., N.J. Stat. Ann. 2A:14-1.1 (West) and Pa.
Stat. Ann. tit. 12 §65.1 (Purdon 1977).
< . * -
- See' also Duncan v. Schuster-Graham Homes, Inc., 194

. Colo. 441, 578 P.2a 637, 640 n.5 (1978).

346G/ Alabama, Hawaii, Illinois, Kentucky, Minnesota,
R Oklahoaa, South Carolina ana Wiscon3in have declared
B their spectal statutes unconstitutional.
. -
N . " However, Oklaho#a, and iisconsin have reenacted
legislation to cure the constitutional defects.

For a discussion of the constitutionality {issues‘and
the relsvant state citations ce Supra note 327 11 Cutt. L.
REV., at 16: Collins; and 23 ST. LOUIS L.J. 2t 363. .

P 341/ For,a discussion of product liability statutes of
repose seq, wJhen The Product Tisks: Products

(rootngte.contxnued on nex% pagel
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As ulth the special construction statutes of limitation
’ .
discussed above, soae of these product liaoilicy‘scacuces only

act to impose an outer limit or geiliné upon existing statutes

of limitation. 348/ Othars, like some of the construction
.statutes of limitation, set two time periods: one pariod
uithia which to bring suit and another beyond which no suit can o

be brought. Thus, in nneccic&c, a products liaSilicy suit

< : mugt be brought within ‘three years of di;éévery o% injury, but .

K3 no later than eight years fxom the purchase date of the

product. 343/

~

?he Illinois statute, on the other hand, applies-only to
strict liability actions: 350/ while the Colorado statute only -
raises a rebuttable éresumpcion of non-defectivencss whare suit

is brought 10 years after the product is first sold. 351/

-

347/ {Footnote continued fron previo;:\ﬁage]
Liability and Statutes of Limitations, 11 IND. L. REV. -

693 (1978) 3 Statutes of Repos2 In Products Eiabilit The i
v Assault Upon the Tictadel of Stract Liabliity, 23 S.D.L. REV.

149 .1978). For a summary of product liability \statutes of

limitation and reépose s2o Prod. Liab. Rep. (CCH) , footnotes to

93420 and 4 Product Liability Trends 388 et. seq. (1980). See ,

also the odel Uniform Product Liability Act (UPLA)' egrince )

AN

In 44 Fed. Reg. 62, 714-750 (1979).
338/ See, c.q., Buckner v. GAF Coro., 495 F. Supp> 351, 355 .
¥ , (b7£. Tenn. 1979) ‘(explarininy Tennessel scaCucgg.

349 Conn. Gen. Stat. Amn. §52-577a (jlest). T
359/  Ill. Rev. Stat. ch. 83, §22.2. - y
351/  Colo. Rev. Stat. §513-21-401-13-21-405. '
- |
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H These statutes have acted to bar suits against

manufacturers filed after the prescribed time periods. 352/

\thether the relatively few product liability statutes of repose

o >
now in effect will withstand attack on constitutional 3rounds
(see p. 227, supra) remains to be’seen. '
L]
-

P

- 5. Legislative Extension ¢: Limitation Pariods

it is a well cstablished genecral—rule-that &s-to-causes of
action th:t are not- already tima~barred, tha legislature has
the power to enlarge the period of limitations governing
existing causes of action. 353/ A majority of the cases, |
however, are to the effect that the 1e9§slaé§re cannot remove a
statutory bar to. a Tause of action that has already b;cone -
complate. 354/ There are,.however, a few cases to the

5 contrary. 355/

+ 352/ sec, ©.9., Buckner v. GAF Corp., 495 F. Supp. 351
- (E.D. 7enn: 1979) (suit for personal injuries
sustained from exposure to asbestos products); Diamond v. E.R. |
Squibb & Sons, Inc., 366 So. 2d 1221 (Fla. Dist. Ct. App. 1979)
{suit for injuries caused by drug). //

353/ 51 Am. Jr. 2d Limitation of Actions $§40 (1970): 16
; C.J.S. Constitutional Lau £266a (1956); 53 C.J.S.
Limitations of Actions §2 (1948) 0 - b
354/ 51 Am. Jur. 2d Limitation of Actions §§44, 45, 46
(1970) . !

1

Sec, ¢:.9.. Ford Hotor Co. v. lioulton, S11 S.u. 2d 690 .
(1974)% cert. denied, 419 U.S. 870 (1974), Crand Island Sc¢h.
pist. v. celotex Corp., 203 leb. 559, 279 H.H. 2d 603 (1979); h
N.C. Stato Ports Auth. v. L.A. Fry Roof. Co., 294 H.C. 73, 240

. S.E. 2a 345, 352 (1978).

355/ Sec, e.3., Twomey v. Carlton House of Providence, 4 -

‘ Inc., 113 R.1. 264, 320 A.23 98 (19741. Y
6 4
+ A2
1
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Limitation Conclusion 3

As’was [ndicated at the outset, it s not possible~tq_state
definite answers to limitation issues in a general survey of
th;s kind. However, it is appropriate to ;bserve that under a -
“discovery" or "manifestatiop® caus» of action accrual rule, a
school district could parsuasively contend that tort limitation

periods ghould not comaence to run until the district learned:

or should have learned, ot the danger posed by friable asbestos

- ERI

products. It may §rove noteworthycln this regard that the
Asbestos School Hazarg Detection and Control Act was not
enacted until June 14, 19?0. and only since then have school
districts b;en directed by competent national authority to

detect asbestos hazards in the schools.
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