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ENFORCEMENT OF FEDERAL CIVIL RIGHTS LAWS
IN THE REAGAN ADMINISTRATION

It is indeed a privilege for me to addrgss this
distinguished organization on the subject of equal employment
o;portunityi Because enforcing federal nondiscrimination
guarantees against public employers is a majog»component of the
€ivil Rights Division's responsibilities, I have spoken and
no doubt will speak frequently on the subject of this

Administration's enforcement policies and activities in this

3 2

area. This occasion, however, is particularly timely, for

it falls on the heels ofjpublication by thé Leadership Conference
on Civil Rights of a report on the’Justice Department's civil
rights activities during the Reagan Administration's first

year in office.

The report, which is entitlgéﬁjwithoqt Justice,"
strongly attacks the Justice Department*on a wide range of
civil rights issues, charging, for example, that the "basic
qualities of fair-mindedness and fidelity to law are lacking"
at the Department, and that "{i]nstead, power and prejudice
hold sway." A response to the Report certainly canncot accuse
its authors ot mincing words. To the contrary, those involved
in the drafting chose their words carefully so as to attract

considerable media attention, excite emotions, and convey a

negative bias to the American public. The supporting data
and argumgntatiog has been chosen with equal care, with

principal reliance placed on news accounts, "unidentified"
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____any measure of objectivity, —
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sources, and selective paraphrases of official statements

and testimony lifted out of context.

On the wbnle, theALeadership Conference Report is an :
interesting study in ﬁanipulative épecial-interest advqcacy,
adding for the most part empty accusations and inflamm;tory
Byperbole to the legitimate public debate concerning the
many critical issues arising in the civil rights'areé. This
is not to suggest that the authors of tha report do not have
genuine differences with the Administration on certain matters
of policy and legal interpretation. They obviously do, and
in no small measure, those differences are reflected in the
Report. But the manner in which they have elected to.convey
their differences does little to advance the thoughtful attention:
that is so desperately needed on such critically important issues.
Let me today single out one areanaddresséd in the Leadership
Conference Report that is of particular interest td all of
you -- I speak of the general topic of equal employment opportunity.
In so focusing my remarks, I do not mean %to imply th;t this
topic is the repcrts' Achilles' heel; the other points covered

/.)

in the report are equally unconvincing when reviewed with

As I have stated on a number of occasions, this Administra-
tion's civil rights policies and enforcement activities are

guided by a single fundamentap principle: that discrimination
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baéed on race, sex, creed, or ethnic origin’is'wrong -
morally wrong. The chapter of the report dealing/%ith this
Administration's policies and activities in the employment
area is entitled: "Equal Employment Opportunity =-- Iénoring
the‘Expgpience of Decades.” Thus, before proceeding tq a
discussion of the report's specific points, it seems fitting
to reflect briefly upon’the evolution of the fundamental
legal and moral principle of equality of opportunity for all
Americans. ‘

Over 85 years .ago, Justice John Harlan, the Elder, said

in his famous dissent in Plessey v. Ferguson, 163 U.S: 537,

559 (1896): “Our Constitution is color-blind, ané neither
~knows nor tolerates classes among citizens. .'. . The law
regards man as man, and takes no account of his surroundings or
of his color." The rest of thg 3usticeé, hpwever, disagreed
"with Justice Harlan's view of the Fourteenth Amendment ,
- concluding that "in the nature c¢f things it could not have
geen intended to abolish distinctions based on color. . . ."
ig. at 544. Thus, the Supreme Court ruled that Mr. Plessey,

who was one-eighth black, could be excluded by law from the

—_;______.xailxoad-ca;—reseﬁveéwe*e%&s%ve%ywfot—whitesv"“Tn"sc*fﬁrhmgy—‘
the Court wove into the fabric of our Nation's history the
shameful separate-but-equal dogtrine.

' Years later, in 1944, Justice Murphy wrote in Kdrematsd

v. United States, 323 U.S. 214, 242 (1944): "Racial

discrimination in any form and in any degree has no justifiable

part whatever in our democratic way of life. It is . ., .

4 | 9




utterly revolting among a free people who have embraced the @

* principles set forth in the Constttution of the United States.”

Sadly, these words were also written in dissent, the majority

ruling that the Government is constitutionally authorized to

exclude United States\sitizels of Jaoanese ancestry from

certain areas in California. : -
The principle so forcefully articulated by Justices

Harlan and Mdfphf, however, ultimately prevailed,. and in

Brown v. Board of Education, 347 U.S. 483 (1954), the Supreme *

. @
Court finally overruled Plessey v. Ferguson, holding that

separate educational facilities are inherently unequal.
Although it was overruling more than half a century of ‘ug<fme
Court Jurlsprudence. the court acknowledged w1tﬁ eloquent
s;mp11c1ty the primacy of the constitutional r1ght at issue:
"At stake,” said a unanimous oourt, ~1; the personal interest

of the plaintiffs in admission to public schools . . . On a

[racially] nondiscriminatory basis."” Brown v. Board of Education,

349 U.S. 294, 300 (1954). o
The Brown decision sporred A judicial and legislative
quest to condemn racial discrimination, both phblic and

ican life. _The

courts have, since 3rown, consistently denounced distinctions .

i based on race as being by their very nature, in Chief Justice

‘Stone's words, "odious to a free people whose institutions

-
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are founded upon the doctrine of equality.” Loving v,

Virginia, 388 U.S. 1, 11 (1966), gquoting Hirabayashi v. United

Statesl 320 U.S. 811 100 (1943)0

Congress has likewise made clear its abhorrence of ¥

-

racial discrimination,’ enacting iniit:lly the Civil Rights .t

Act of 1957, aimed at assuring equalWoting rightsﬁ:- and,

incidently, establishing within the Depaggmeht of Justice an
N Assistant AEto;ney General for Civil Rights. Following that
’ enactment, thére came a steady flow of national civil rights
legislation: The Civil Rights Act of 1960 (voting); the
. Omnibus Civil Rights Act of 1964 (public accommodation, school
désegregation, federal programs, employment, etc.); the Voting
Rights Act of 1965; and the Civil Rights Act of 1968 (fair
housing) -~ to name but a few_ of the milestones in this area.
And ;hii_activity by Congress has continued through the
cufrent session, where extension of the Voting Rights Act’is
now being debated.
Moreover, since 1954 the American people have prpgreséed
in the vital aréa of civil rights both attitudinally éqd

statistically. Our national consciousness has been raised,

and the profound injustice of discrimination-on the basis of

s e e -

immutable and irfelevant personal characteristics, such-as
color, is broadly recognized and condemned. As a conseguence,
-k

.racial and other stereotyping is declining, and most Americans

»




now_acéept the legal and moral imperative to treat individuals

vequally, regardléss of race, color, sex or national origin.
Unfortunately, there are exceptions,‘and enforcement action
under the ci;il rights laws is still required. But it is
important, in my view, to recognize and to appreciate that
such circumStances “are the exception and no longer'the rule. 7
J The federal civil righté laws assig& primary enfoécement T

responsibilitieé to the Attorney General -- who in tugn has
delegated theﬁ to the Civil'Rights Division. Thus, over the
years, the Division has initiated.hundreds of enforcement
acéions and has participated in many of the thousands of
class~actions brought by private citizens. It tradiiionally
has been -- and most assuredly will continue to be -- on the
cutting edge of tre federal government's involvement in the
effort to eliminate unlawful discrimination thrbugh federal. .
court liti'atién: J

That we are continuing in‘this Administration to attack
empléyment discrimination as vigorously and uncompromisingly - .
as prior administrations is amply demonstrated by our N
enforce t record. During the past year, we have filed 6
new cases against public emplgyers, alleging employment
discrimination omny gfounds of'race or seéxs+- During the same

period, 6 inherited cases have been litigated, and in 3

others, we have 6btained con -ent decrees. I have also authorized
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8 néw employment discrimination suits, which are presently
L ] *

being negotiated, a.d there are 9 other complaints we have

received that are under investigatiion and are likely to

result in lawsuits. And théSc new initiatives are in addition -

to the substantial- number of active employment caseo that we .
inheritederom,the°prioi Administration and are continuing to.

prosecute.

3

’ Despite this solid recordef enforcement activity, .
& .

which dumonstrates, I submit, the deﬁth and sincerity of

this Administration's commitment to conéinuing the battle

against unlawfpl eﬁployment discrimination, the Administration

has beén accused by some groubs of abandoning the pri&ciple

of equal employment opportunity. The obvious question is ' C -
"Why?" And to that there is, I submit, an equally obvious

a

answer: - Because we have dared to question -- and having .

2

questioned} to reject --.the remedial use of hiring and

promotion preferences, which we believe violate rather than

-
<

advance the principle of equal employment opportunity. It - .
@s\on this policy that the authors of the Leadership Confetence
Report foc;s most of their criticism.

Those who collabbraggd on the report initially attémpt
to make the case in support of remedial imposition of preferential

hiring teckniques, which, as the report candidly admits,

"necessarily involve individual members of a protected class
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who may not theméelves have suffered past discrimination -,

by the employer in question.” (p. 39) According to the report,

""la]llmost from the start, it was clear that mere injunctions

<

agalnst future d1scr1m1nat1on would be 1nsuff101ent te reform

’
long- stand1ng practices and the effects of 1ngra1ned prejud1ces.

(Id.- at 38) Therefore-"conérete'steps" such as employment
preferences were considered necessary "to insure that members . -
of the prev1ousiy deprlved class in the future [were] hired

and promoted without dlscr1m1natlon. (Id. at 39)

Let me respond. The contentlon in the report that .

T e

.

1n3unct1ons aga1nst racial d1scr1m1nat1on .proved insufficient

* -~
to remedy. v1olatlons 1s h1stor1cally inaccurate. The availabie

ohjective data indipates that during the 1960's, minorities

. made gignificant educational and economic strides in the

labor force under statutory and dezisional law enjoining

discrimination @nd granting "make whole" relief to individual
‘ 9 g ';f

victims of employment discrimination. Minorities thus demonstrated

-

a capacity .o compete effectively with members of other

groups tnder a regime of color:blindness.

That a remedial approach” anchored to the concept of .

a

color-blindnéss was intended by Congress in Title VII is

clear from the statute's language and its legislative history.

Title VII prohibits discrimination "against any individual

with: respect to his compensation, terms, conditions or privileges
/
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of empﬁoymen;,;beqaqse of such individual's race, color,

-

religion, sex, or national origin . . ." (42 U. S C. § 2Q26e-

\

2{aj)(l)).. And, in the legxslatlve debates precedxng passage
of Tltle vIiI, Senator Huoert Humphrey, the foremost proponent
of the 1964 Civil Rights Act, unequlvocally rejected the
suggestion that thle VII was 1ntended to countenance race-

‘conscious preferences: "IY is claimed that the bill w&old

require racial quotas .or all hiring, when in'fact it

Jprovides that race should noit*be used for making personnel

decisions.", (110 Cong. Rec. 6553 (1964)..

-

In like manner, remarks by other proponents of the
] R
legislation endorsed the view that Title VII established 3,
= .
principle of "color-blindness in employment."” Id. at 5564.

Indeed, in McDhonald v. Santa -Fe Trail Transportatlon Co., 422

u. S 273 (1976), the Suprenz Court 1nterpreted T1tle "VII to
'prohlblt racial dlscrwmxnatlon against white employees upon

the same standards as would be applicable were they nonwhltes.

-

The report's second premise -- that employment preferences

~

e .

are necessary to ensure that members of the pre&iously deprived

£

class are hired and promoted without discrimination -- is =
likewise incorrect. Tre simple fact is that remedial techniques
which accord preferential treatment to members of certain

groups operate to ensure that those group members are hired

and promoted with discrimination ~- dlscr1m1nat1on in favor

€

[ .li
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of group members who had never been wronged by the employer
and against other embloyees and aéblicants who are themselves ~—
innocent. of any discrimination or other wrongdoing -- and
all on the basis oﬁ rq&e or sex. In es§énce, the report's
rationale for employment preferencesais that employers must
be required to discriminate on-the basis of race "to assure
non-discrimination in the futuret"a(p. 40) Aside from being .
a non ssquitur, this reasoning is at odds with the language
.and history of Title VII and with the Amer{can ideal of
equal employment opportunity fur all citizens -- black and
white, male ané female.

‘ Moreover, the Report's case for emp! vment pfeferences
seems grounded on the notion that the faw guarantees equality o

of group results, as opposed to equality of individual opportunity.

-

‘Under Title VII and similar nondiscrimination statutes, the

right to be free from unlawful discrimination in the workplace

N -4
-—

is a personal, not a.group right. Basing the remedial '
use of employmeént preferences solely on rembership in a
particular racial group is at édds w;éh the personal right
to éﬁhal opportunity pratected under Title VII and. indeed,
perpetuates the very type of discrimination that 4. I1
was enacted to eradicate. ¢

The Leadership Conférence Report also cri;icjzes
+he' Department's remedial approach in this area, @hich
empggsizes a tﬁree-pronggd'formuia consist&ng 6f (1) sé;cific

12 -
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"make whole" relief for identifiable victims of discrimination,
(2) increased recruitment efforts aimed at the group previously
disadvantaged, and (3) injunctive relief requiring color-

blind and séx-neutral,future hiring and promotion practices.
The report's principal égarges are that the Department's -
rejection of hiring and promotion preferences to remedy
empldymént discrimination is not compé;led by Supreme Court
decisions on affirmativé action and is not supported by

"any evidence that cuérent affirmative action

policies ha;e operated unfairly against . . . ‘'the previously
advantaged group,' or have resulted in the hiring of unqualified
employees." (p. 43)

To be sure, the Supreme'Court Las not outlawed the

remed..al use of racial and sexual preferences for nonvictims

of employment discrimination, but neither has it ruled that
such preferences must he used in .order to remedy employment
discriﬁ;nation. Moreover, because an employment preference
necessarily disadvantages one in order to bestow a Lenefit on
another, lhe proposition that preferences based on race or
sex operate unfairly against the person disadvantaged is so
self-evident that it hardly requires a marchalling of
evidence to sustain it. 1Indeed, the Report's refusal to

recognize the unfairness inherent in all such discrimination,




regardless cf the race or sex of the victim, breathes new life
f

into the now famous lament of the late Professor Alexander Bickel,

who said:

The lesson of the great decisions of the Supreme
Court anG the lesson of conterporary history have
been the same for at least a generation:
Discrimination on the basis cf race is illegal,
unconstitutional, inherently wrong, and destructive
of democratic society. Now this is togbe unlearned
and we are told [by the authorsg of the Leadership
Conference Report] that this i§§not a matter of
fundamental principle but only a matter of whose

ox is gored. A. Bickel, The Morality of Consent,
133 (1975).

It is simply no ansyerAto the victim of reverse
discrimiéation to. say that remedjal quotas lack the invidious
characger -~ the stigmatizfng effect -- of discrimination
against minorities. The consequences of racial discrimination
are as real and as unjust no matter "whose ox is gored." As
one Supreme Court justice has put it: "[N]o discrimination
based’ on race is benign, . . . no action disadvantaging a
person because of his célor is affirmative.”

The Report also points to a lack of evidence that
racial preferences "have resulted in the hiring of uunqualified
employees." The principal objection to the use of racial

preferences, however, is not that they resulc in the hiring

of unqualified employees, but that they result in the hiring

of lesser qualified employees over -those who are better

qualified solely on the basis of race or sex. Acceptance of

such a remedy is at war with the American ideal of equal

Fi
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opportunity for each person to achieve whatever his or her S
industry and talents warrant and with the belief of right-thinking
Americans that race »nd sex are irrelevant to employment
decisions.

This Administration is firmly committed to the view
that the Constitution and laws of the United States protect
the rights of every person -- whether black or white, male or
female -- to pursue his or her goals in an environment of
racial and sexual neutrality. It is thus not we in the
Justice Department who are "ignoring the experience of decades.”
It is not we who are arquing, under the banner of "affirmative
action," that ﬁhe fundamental principle of equal eﬁplbyment
‘opportunity ought to be compromised and that discrimination
on the basis of race or sex can at times be tolerated. Our
Nation's sad history in this area signals the unmistakable

warning that the first breach in the principle of racial

equality, no matt.r how well intended or benign the motivation,

inevitably makes the second a simpler task. As Justice

Robert "Jackson cautioned in dissent in the Korematsu case,

once the concept ;f racial discrimirnation is validated, /
it "lies about like a loaded weapon reaéy for the hand of

any authority that can bring forward a plausible claim of an

urgent need." -

Where employment preferences have been imposed,
they have driven a wedge of resentment between fellow workers.

The issue has divided the country, engendering new tensidns

n
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for all Americans.

- 14 -

and threatening the hard-fought civil rights gains of the

past three decades. In our view, adherence to the color-blind

>

and sex-neutral ideal of equal opportunity for all -- the
ideal that guided the framers of the Fourteenth Amendment

and the drafters of Title VII -- is essential to preserving

: ’
the national concensus condemning discriminatign in the

*
\\\

workplace, and holds the greatest promise OF realizing the

proclamation in the Declargtion of Independence of equality
k3

U,
ce

DOJ-1982.09 '



