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CHILDREN, INDEGENCY., AND THE PERILS OF

BROADCASTING: THE CASE OF "SCARED STRAIGHTY
ﬁ | 4
,iIt has long been Acknq‘ledged by .the judiciarx_}ah; chi]dren:deserve
fspgcjal protection from porpography; thei}-“right to knowJ can and has
been Ganstitutionaliy prsécribed While “minors a;e entitled to a signifi-

cant measyre of F1rst ‘Amendment protect1on," as t@g Supreme Court ruled in

Tinker V. Des Molnes Commun1ty School D1str1ct} society's interest in pro-

tecting children from abusive, offensive or otherwise objectionable exprées-
sion may justify "more stringent controls on communicatiyve méteria1‘availab1e

to youths than on those avaﬂable to adults. w2 As a matter of'-l. Emerson

' reminds us,‘ 'world of chﬂdren 1s not the same as the wor;)d of adults,
‘ antee of untrammeled freedom of mind is concernep."3,70r as

asoned in Gj erg v. New York, children may be.subject

to éqbarate . jtutional standards because often they do not possess the

"foll; capacaty for 1ndiv1dua1)cho1c£ which is ‘the presupposition of "First
4 - [
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AmendMent guarantees "

Thus the Suprene Cogrt's. 1978‘,dec1's1'on in FCC v. Pacﬁfica Foundat on,
might appear to be reasonably consistent With established doctrine: given
the “pervasive presence! of broadcast media énd espectally their unique
accessibility to ch11dren, the Court held, Braadcasters have a specwa]
responsibi]ity'to avo1d unseemly and generally inappropriate language at
o time of day whsz ch11dren are likely to be in.the aud1ence.5 Upon closer

examination, how@ver, the Pacifica Court's "protect-the-children" rationale

N\

. .
-« for regulating indecent broadcasts not only cantravénes the First Amendment

in ways heretofore rejected by the Court but, more importantly, involves "

)
government entanglement with tﬁéféontent of protected speech that may end

\
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in repression o% broadcast programmfng. In terms of First Amgndment'
: jurisprudence;‘tpe Court 'in Pacifita creates & troublesome and periJous
dilemma for broadcasters: how can the licensee accommodate a child's
right._not to know without violating an adult listener's righg to know?

In an effort-t6 capture the gravity of the dilémma created by the
Pacing;’E;urt, this'sfﬁdy focuses on a recent television documentary,
“Scared Straight.” Our thesis, simply, is tHat there is no principled
way to dist?nguish between the language used by George Carlin on WBAI-FM,
which the Court 1n Pagjf1ca defined as indecent,-and the language used
throughout, "Scared Straight" unless the FederaT Conmun1cat10ns Commiss?bn
&uses content criteria. In,sgpport of this conclusion, we,offer at the
outset a/brief history of the Pacifica decision, fo]]owed\?y an examina-
tion of/the FCC's interpretation and application of Pacifica. We then
focus'on "Scared Straight," with an emphasis on the FEC's reasens for not
finding the documentary's language indecent. In the concluding sectien
we speculate on the.imp1fca;ions of Pacifica for both broadcasters and

[ 3
the FCC. J :

The Nature of Indeqzncy

s v
In Jate 1973, the FCC received ¢ complaint about G.orge Carlin's
"Filthy Mords" monologue, a. 12 minute satire aired by WBAI-FM, Pacifica

Foundatipq's nqn-commer;fa] §tation in New Nork’City, as part of a
regularly schedqléd program pn society's attitudes tdwérd 1anguage\.6
>~ o« ! : ‘\,'
respon§; to an FCC inquiry, Pacifica described Carlin as a "significant

In

social satirist of American.manners End language in the tradition of

Mark Twain and Mort Sahl"; the mono]ogue itself, Pacifica argued, was "an

. -\
incisive satirical view of the subgssr under discussion. 7 _

N
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d While defending the need to maintain the broadcaster's broad dis-
cretion in thelgrga of programming, and fully aware'of its own prohibi-
tion’ aga1nst censoring or 1nterfer1ng with a broadcaster s free speech

N r1ghts, the CommissTon sought to enforce the statutory prohibition

aga1nst “obscene, indecent, qr profane* broadcasts.9 In a'Declaratory

Order ;dopted and‘réleased 1n‘ear1y 1975, the FCC granted the complaint

but-declined to impose any sanctions on NBAI:: Instead, the Commission

intended to'use its Order Js a "flexible procedural device" to ";1ar1fy

the standards which the 6ommiss1on utilizes to judge 'indecent language'. »10
In its appeal to the District of’Columb1a Court of 9ppeals, Pacifica

argued that the prohibition against "obscene, 1ndecent. or.profane" broad-

casts is, unconstitutionally vague unless "indecent” is subsumed.under

“obscene." Since Carlin's monblogue, in Pacifica's view, neither .appealed~

to prur1ent 1ntertst nor lacked literary and political value, its broad-

. ] cast of the mono]ogue should=be protected under the standards estab11shed

by the Supreme Court in M1ller v. California. 1 In essence the Court of

Appeals agreed and subsequent]y reversed the Commission's Order. Specifi:
~cally, the Court found the FCC's Order in violation of 1ts duty to avoid
censorship. "In promulgating the Order, the Court reasoned,-“the Commis-
sion has ignored both the statute which forbids it to censor radio communi -
cations and 1ts own drev1ous decisions and orders which ‘Teave thé questidn
y of programming content to the discretton of the licensee."12.
The Supreme Court, however, ruled in favor of the FCC and estab]ished
'\ the 5onst1tut1ona1fty of the Commission's power to regulate--though not
ban--1ndéEent programming. In response to thg Commission's petition for
cert1orari,‘the Court (L) found Carl1n's‘monologue indecent as broadcast,
. (2)‘rt1ed\that the FCC's QOrder was not in violation of Section 326y,0f the

. Communications Act, and (3) concluded that the Commission's authority to

ARY
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1mpose sanctions,on l1censees who engage 1in 1ndecent broadcast1ng does\
13

o “not run counter to the First Anendment. D1smiss1ng Pac1f1ca $ cons

‘ tention‘that Carlin's mofiologue was not indecent because it did not
appeal to prurient interests, the Court argued that "obscene, indecent,
and profane“ are used in the d153unct1ve each word, Just1ce Stevens

Y

'expla1neg, has a separate meaning. 14 Using Webster’s Dictionary, the

Court defined indecent as unseemly and 1nappccpriate; indecent lenguage

can be identified simply by its "nonconformance with acceéted‘standerds

of mora11ty.ﬁ15, . H

"In its attempt to protect the listener's right not to be expo;ed v
to unwanted, unexpected, and potent1allx'offensiye programming, the Cogrt
endorsed the FCC's remedy of "channeltng“ object1onaele langnage to a
time of. day when, presumably, it would lose its i'gecent attributes.
Whereas an obscene broadcast would be obscene by virtue of its content,
an indecent broadcast would be indecent--to use Commissioner Robinson's.

16

phrase--for reasons more-atmOSpher1c than substantive. Or as Just1ce

Stevens explained " Words that dre commoqg!ace 1n one sett1ng are shogk-

17

~ing in anather.""" To 1dent1fy an indeceht progtam, therefore, the FccC

must assess a host of variables bearing on context and circumstance,

"\metaphor1ca11y, the Cann1ssion must decide for itself whether a “pig has s

A
/

» : entered the parlor.* S

The Supreme Court'c "Pig in the Parlor" tesg‘thus accommodates the
FCC's desire to channel--as opposed to prdh1b1t-4indecent language.19 And
the 2&mm1ss1on’s desire to channel *hdecent language rests, in turn, on a
concenn‘fdr the 1ntrhs1ve nature of Bnoadcasting, particularly {ts accesst-

f bility to, and impact on, children.

i
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g Broadcasuni dnd Children

-

-

ynlike obscenities, indecencies both lack the element of appeal ’ '
. . to prurient 1nterest and cannot be redeemed as paving 11teracy, artistic,

political or scientific value when children are 1n,the aud1encec Indeed,

. the very concept of indecent, .as-the FCC defines it, is

] .+ . intimately connected with the exposure of children to.
| C language that describes, 1n‘terms patently offensive as

measured by contéhporarx commonity standards~for the broadcast ?
"ned1um; sexual or excretbry activities and organs, at times of ° :
the .day when‘there is a reasonable risk that children may. be
in the audtence “Obrroxious gutter languaég desé“\b1ng these
matters has the effect of deba51ng and_ bruta1111ng human beings,

and we believe-such words are 1ndecent within-the mean1ng of

. the statute and have no place on radio when children are'1n the

;o ' 4 aud1ence 20 " '

Thus even at the risk of reducing the "adult population ta hear1ng -
or v1ew1ng only ‘that which is fit for. ch11dren“ by channe11ng obJect1on- - 2t
able language away from adults "wi th normal sleep1ng hab‘lts,"21 the o,
Pacifica Court, sought to protect children from intrusive programm1ng by
_ requiring broadcasters to avo1d "offens1ve" language at “1nappropr1ate
- . . C L e
times. . o ‘
Inev1tably. howeoer, Pacifica not only limits an aoult 11stener's
access to diverse programming but restricts as weTT\parentalid1sc::t1on
‘ and autonomy "As surpr1s1ng as it may be to individual _Members “of th1s
Court, " Justice Brennan comp1a1ned in his dissenting opinion, “some parents
'may actually find Mr. Carlin' s unabashed attitude towards the seven 'd1rty
words' healthy, and deem it des1rab1e to éxpose their ch11dren to the

manner in which Mr. Carlin defuses the tabdo surrounding the yords.“22 In

Q : R
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comtrast. to several earlier decisions, where thé Court held that state
‘interference with parental discretion would be tolerated only in the .
~event of "harm to the physical or mental health of the child or to the

"pubtic safety, peace, order, or welfare" or of “a potential for signifi-

WX]

cant social burdens, the Pacifica Court encourages the state, through

the FCC, to decide what expressions are fit for children r

Hhat Pacifica appears to establish, therefore, is a special relation-

ship between broadcasting and children, a relationship on which the Court

'w - " and the Commission. regrettably, declined to comment,zith any precision

or conceptual” clarity. Consequently. the Court,imposed no principled

1imit on the relationship between: children and broadcasting as a "basis

for FCC censorship “24

-

Post Pacifica Confusion* | .

2

Beyond its narrow ru;ing.on the authority-of the FCC to thannel ~

ibdecent language, the Pacifiga Court made no effort to confront the
larger'dssue of intrusionlby expression. To be sure, the narrowness of.
| the Court's decisian in Pacifica did little to alleviate what Emerson
/describes as general confusion surrounding the type of balance sought by .

the Court in cases involving conflicts between intrusive expressionsand
, - a

[

privacy‘claims. As we pointed out'elseuhere,‘the Pacifica Court contri-
buted'“little to an unYerstanding of when, in theory or practice, statutogy
protection of privacy from nongovernmental intrision by expression satis-
fies the demands of the First Amendment. n26 X

Just as the Pacifica Court evaded the broader issue of.intrusion by
expression,'it did- little to operationalize‘the very terms it used to
define indecency. P Specifically, the Court left unanswered three crucial

questions. First, who qualifies as a child? Should the indecency standard

) T, 8 ) ‘ '




-7-
. ’ . 4 , \
*be limited to ch11dren under fourteen, the age at which children are

bel1eved to “approach tns'moral and intellectual matur1ty of an adult"’27
Or should ch11dren be defined as twelve and under, a definition used by
the FCC in its policy statement.on children's programs?28 As the Court
of Appeals wondered, "Need a n1n;teen year old and a seven year old be

29 “The second question

protected from the same of fensive 1an§uage"?

focuses on how many children should pe protected. Are the Court and the
' Commission concerned with protecting all children orlonly substantial

.numbers of ch11dren? If the 1ndecency‘standard loses its force when
.ch1ldren in the audience are "reduced to a min1mum,"30 what constitutes

3 Finally, since the Court endorses a policy of channeling

“minimum"?
offensive language away from children, what time of day--or nightZ-would
be acceptable for something 11ke Carlin's monologue7 The available evi-
dence (see Table I) suggests that ch11dren--e5pec1a1 tee:agers--are -

watching television at virtually any hour of the day or night, -

Tabel I Here !

3

Moreover, children above the age of six typically prefer primetime tele-c {

vision; as the FCC itself acknow1edged “in 1979, “children spend more hours
per day watching adult programs than chdldren S programs. w32 Thus af'nhat\
time 1s there not a "reasonable r1sk that ch11dren may bé 1n the aud1ence“?33

In the end, as Justice Stevens observed, "whether broadcast audiences in<

the late everﬁng conta1n so few Ch1ldren that p]ay1ng [Carlin's]monologue

would be permissible {s an issue neither the Comm1ss1on nor this Court ha
d it 34 / . ’ ’_ t

[ !
¢

dec1de
.N<}w1thstand‘ng'its responsbility” and authority to eanrqg\IS u.s.C.

1464--the statutory proh1bit1on aga1nst'obscene 1ndecent, and profane ‘ <f;

broadcasts--the FCC has contrued Pacifica in its most narr6w terms For ;

example, in response to a petit1on to deny a renewal of a license to Boston S
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. TABLE 1
, » \ ‘ . -
. THE ‘THREE MOST POPULAR VIEWING TIMES FOR CHILDREN ‘
. » ) - ‘ ~
M-F,'8-11 p.m. - .,
S, 7-11p.m. 19% 31% 381 3/;%‘
M-F, 4:30-7:30 p.nm. 218 2% 159 188
M-F, 10 a.m.-4:§o P, 20% (0 T /' 163

- Children's Ages 2- 6-11 © F .
. ' / l—v#

\

Souﬁce: Nielsen's NdbionS]‘Audience Demographics Report
ot November 1980 ‘
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HGBH-TV, 2 ndncohmerc1alLeducational station. the Commission made it
clear that P acjfica afforded "no general perogative to intervene in any
S case where words similar or 1dent1cal to those in Pacifica are broadcast v

e
" over a licensed rad1o or television station. w35 In a Memorandum Opinion

» and Order adopted and released in’ duly 1978--only a few days following . 3)‘
_the Pac1f1ca dectsion—-the FCC decl1ned to impose sanct®ens on WGBH bec/yse
the station' s™use of an oqéasional eXplet1ve did not const1tute the kind
of "verbal shock treatment“ with which fhe Commission and the Court were
concerned in Pacifica, "It was certainly not our intent, even in our
Pac1f1ca ruTﬁng," the FCC explained, “to inhibit coverage of diverse and
controversial subjects by licensees, whether in news and public affa1rs

g;h or‘1n dramatic or other programming contexts. “36

' Underscoring the exceptional nature of the Comm1ss1on S response to

WBAI's broadcast of George Carl1n S "f1lthy words* monologue FCC. Chairman
Charles Ferris, in a speech to the New England Broadcasters Association,
reassured broadqasters that the FCC would intervene only if the factual
situation in Pac1f1ca “were v1rtually recreated " And, Ferris was conv1nced

¢ -

that was "about as 1ikeTy to occur again as Halley s Comet. w37
' R q LY v, v

7/ 1

The FCC and the Case of "Scared Straight"

Within a year of Ferris"fHalléy's Comet" speech, Golden West Televi-
sion's "Sgared Stra1ght," an awdrd-winning38 documentary about an erper1-
mental Juvenile Awareness Rrogram at Rahway (New Jersey). State Prison, made

_its debut in well over 100 markets. Narratédﬁh} Peter Falk, the documentary -
. dealt w1th a unique approaoh to crime-prevention: expose chrontp Juvenile .
offenders to the harsh and éeedy i1fe.of the pendtentiary. As described in,
a ful] page ad .in TV Guide,‘"Juvenile delinquents come\face to face with

real gonvicts for a shock1ng exposure to prison 11fe A bold attempt to
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scarp'youthful offenders into go1ng stra1ght n39
In striking contrast to WBAI's broadcast of Carlin's mono]ogue, ~

which brought only one comp]aint to the FCC, "Scared Straight" resulted

. - .

s .in "betkeen loﬁyand 150'cohp1aint§ over a period of several months."49
The Tanguage used throughout "Scared Stradght" was SO raw and vu]gar" - T

that Newsweek expressly assumed that the Comm1ssion had granted the show
) 4]

pa

"a rare exempt1on from cehsorship po]1c1es " But Newsweek was wrong.

The FCC neither previewed the- show nor exempted it from FCC rules and
_ regu]attons.42 In response to the nany comp1a1nts it rece1ved the ' ‘
- b * , .
’ Conm1ss1on simply declined to impose sanctions on any- of the participating o -

LY

stations. - Curiously, the FCC,did not find "Scared Straight" indecent as.

broadcast. . o

2 -

£

—_ Verbal Shock Treatment : , e L :

.

By an ﬁfasonable interpretation of Pacifica, the language used through-

-

. out "Stared Straight" 'was indecent. In fait, the documentary's very vehicle

was the kind of "verbal shotk treatment" to which the Supreme Court referred
4" *when it ruled that Carlin's,monoTogue was indecent. The documehtar; s cgude,

graph1c and explicit 1anguage was virtually identical to the language used
////“ by Car11n in "F1}thy Nords w43 Clearly, Roth Carlin and the convicts emp]oyed

a vocabulary intended to "shock" the .1stener; both‘used offensive language

4

s | repeatedly and de]iberate]y. .
,///j” . The Commission, however, was impressed- by the‘“strohg warning" aired

44 and, presumably, by the'“word'of caution” Falk

N . or1or to “Scared Straight"
‘ offered‘ear]y-in the program: “there's simply no way to ed1t out certain
words and descr1ptions and still preserve the true 1mpact of the program,
In fact the whole poznt of this program would be lost by censor1ng what we
filmed." For WBAI, on the gther hand, a similar warhing apparent}y had 11tt1e .\\ .

+ effect on the audience because, in the Supreme Court' s view, "the broadcast

4

Q 12 B




audience is c0nstantly'tuning in and out":
prior warnlngs cannot completely protect the listener or viewer
from unexpected program content To say that. one may avoid ) .
- further offense by turning off the rad1o when he hears. 1ndecent
. Q‘ . language is l1ke saying that. the remedy for an assaylt is to
.run away after the first biow. One may hgng up on an 1ndecent

45

.phone‘call but that option does not give the~ aller a consti-
tutlonal immunity or avoid a- harm that hasralrg;dy taken place.

-

If there appears to be little difference in the la éuage used- by :

~
Carlin in his monologue %nd the language used by the conwcts in "Scared

. Straight,“ and 1f_both ﬁrograms_began by warning the audience -about possibly

offensive language, thenfperhaps the presence of children i
(Y © - ! . .~

the audience

»
~

. emerges as the controlling factor.

Children injthe Audtence

- \~

Accordlng to Arthur L. ?Sl.nsburg, then chief of the Complaints and
Compliance Dlvls1on of the FCC 3 Broadca:t Bureau, “slnce the broadcast of
'Scared Stg,lght was durlng the late evening hpﬁrs, although l"re was no
guarantee that there would be no chlldren in the audience, the number of’//’,::>
children in the audience presumably would.be reﬁuced to a mlnimum."46 .
’Glnsburg's reference to the "late evening hours" meant 10:00 p.m., the time
"Scared Straight" was broadcast "in most pacts of the country”; combined
with the "strong warnlngs"fpreceding its broadcast, the FCC was thus willing
t6 conclude that "the likellhood of exposure of substantial numbers of
chilqren to the program was d1m1n15hed n47 Although G1nsburg.sa1d that the
ggmmissign had not defined what is considered 'substantial' numbers of
chlldf!l,@iié was nonetheless the Commission's posit1q. that “Scared Straight"

' did "not- wlqlate the law with respect to 1ndecent' language." 48

\ Notwithstariding Ginsburg's unsubstantiated tlaim that "Scared Straight" ,

]
L J

‘ 13 -
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was\ahred at 16:00 p.nx in most paits of the country, at least'a dozen -
stations broadcast the program|at 8:00 or 9:00.p.m. and at least one; _s\;\\
station broadcast it as ear1y'a 6: :30 p.m.. In any evept, even 10:00 p.m.
fa]ls wjthin “prime time" (Monday through Friday, 8-11 p.m.; Sunday,

7-11 p m.), which is the most popujar viewing time for chlldren agaes 6 to

17 (see Jable I). Coritrary to the Fce's be11ef that "ch]}dren in the
add?;nce\presumably would be reduced to a minimum," the times. at which
"Stared Stra1ght" was broadcast: were the very times when children -do most

1of their ‘television viewing.

A]though, incredibly, the warn1ng preceding the broadcast of “Scared ‘
Straight“ caut1oned:v1ewers that the documentary was "not 1ntended for
ch11dren’s viewing," Arnold Shapiro, the program's ‘director and producer,
reported that many of the 60'stattons that first ran the program intended
to rerun tt at an earlier time, thus increasing its impact on chi]dren.49

Moreover,' "Sca¥ed Straight" was .endorsed by the National Educational

Association, thus insuring the' program some' legitimacy as an educational

. . l t
tool. If "Scared Straight" was not ﬂntended foéQZh;;dren, it was surely

programhed to reach an ado]escent\au jence; and the FCC--astwell as the

. &
Supreme Court--makes no distinction between a child and an adolescent

*ru&tiye]y, tens of thousands of children--perhaps m.ﬂh’oris--
watche' “Scared Straight " In contrast, the FCC knew of only one teenager
who 1istened to NBAI S broadcast of George Car11n s monologue. The presence ’
of ch;ldren ini the audience, therefore, would not appear to be a basis for
distinguishing between “Scared Straight" and "Filthy Words"; if anything,

-

the children-in-the- aud1ence argument is far more compe1liqg/;n the case of

"Scared Straight" than\ﬁn Pacifica.
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- Children, Indecency, and the FCC f
. PV : .

That the FCC did not §ind "Scared Straight“ indecent as broadcast. ‘
is hardly a victory for proadcasters or the First Amendment. On the
contrary, the case-of "Scar d Straight“ only serves to underscore the
FCC's arbitrary and capricigus enforcement of the statutory ban on
obscene, indecent, and profane broadcasts. While the present Commission
may maint’in a narrow interpretation of Pacifica; Bragg's point is well
taken: ‘"what a Commission comprised of new nembers will subjectivgiy
find to be prohibited, although not obscene, is uncertain "50 It is \
more than regrettable that the FCC offers no discernibie Explanation for 1"
why Carlin's monologue and “Scared Straight",shouid be treated differently

under the law. ‘ ,

If the FCC stands unsure‘and unguided on'tFE*T‘decency question, it
is partly because the Pacx?jca Court fails to present an operational]y
meaningful distinction between an indecency and an* obscenity Instead
what-the Court in Pacifica offers is an unworkable "variable obscenity .
standard," an’ inept and pointless effort to shield children from otherwise\\\
protected speech. It is an inépt decision if only because the Court seems
to be oblivious to the fundamental differences between print media, where
a variable ‘otscénity standard can be made to work, and broadcast media,
where a variable obscenity standard cannot be Enforced without at_tneﬁsame

time 1mposing restrictions on an adult's freedom of chofce. And it is a

A

) point]ess decision in 1ight of the existence of technology designed to aiiow

an aduit to restrict a child's access to designated categories of radio of
te]evision programming 2 " T .

Broadcasters can take little comfort in' the fact that the Pacifica
Court empnasizes the narrowness of its holding; for as Tribe observes, the

Court “did 1ittle to make the holdigg's ]imits apparent."S? It would be

N
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qufortunate Tribe concludes, it the Court's construction of an 1ndecency

standard lefgr\ahy enduring marks on First Amendment Jurisprudence

w Pacifica showd be confined to its facts, and eventually discarded as a '
' Egif “derelict in the stream of the law:'" 3" However, until the Court jtself .

v&,,%ir» . ) . . . .
s rde Pagifica, the FCC is invested with extraordinary discretion

bfraiieled autonomy when it comes to deciding how and when privacy
tlaims’and the presenca of children may be used to justify an abridge-
ment of’broadcasters' First Amendment rights. What this means, in practice,
s that the Court in Pacifica seems to have abandoned its 1ong-standing

commitment to what Monaghan calls the principle of First Amendment due

e

process “that a judicial, rath/r”than an administrative, determination

B of the character of speech is/neces ry. w54 ‘ B

If indeed "courts alone aré competent_to decide whether speech is

N s constitutionally proi:ected,"55 then administrative agencies should be

Timited to fact-finding. In light of bdth Pacifica and the FCC's unreasoned’

5 . N *
’response to the broadcast of "Scared Straight " broadcasters can only hope

that the Commission will abandon its role as impartialsadjudicator and
fresbrict its efforts to the construc;?on of a record. Ta obviate the
dangers of administrative censorshipy and to safeguard First Amendment

S
vaiues, it is imperative that the FCC® resist, any temptation to assess the

- 7 Constitutionai dimensions of the very racord it constructs
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