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The regulation of the college merger process in New

its effects on a recent merger betweéen private

institutions, is exasined. New York®s higher education folicy
formation process and the laws and policies that make ccllege mergers
possible are considered. The merger of Eisenhower College and
Rochester Institute of Technology provides a reference for specific
reconnendations to enhance the merger option and use it fer
controlled retrenchment within the systea. Two commch rcutes for
colleges seeking mergeis in New York State are the traditional
consolidation of two or more institutions into one and a fora using
laws designed for institutional closure to dissolve cne institution
and transfer its assets to another. The dissolution serger c¢f
indegendent institutions could be the type most frequently practiced
in coming years, and it is the type illustrated by tle zmerger of
Bisenhover College and Rochester Institute., The
dissolution/acquisition route is not favorable to the dissolving

institution but

it can provide continuity for current students and

their records and may provide, in part, emplovment fcr faculty and
staff, perpetuation of some goals and traditions, and cuntinued debt
service supporting the dormitory bonds. There are seven distipct
Rolicies and practices that nmay imgringe upon a college merger before,
uring, and after its consusmation. Five apply to all amc¢rgers and the
remaining tvo involve special cases: smonitoring, off-campus
instruction, chartering, master planmning, program registration,
legislative override, and trustee replacement. The time involved to

phase cut older

acadenic programs and initiate new ones is discussed.

It is recommended that New York should continue its pclicy of not
requiring formal notice to the state mergers, 3hould develop merger

exrerts vho can

broker mergers, prcvide policy information, and

negotiate the process. A bibliography is appended. (S¥)
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College merger can provide a creative and relatively incremental means

for reducing a system of higher education to match diminished demand. In com-
paring it to other options available to financially distressed institutioms,
most states will want to encourage merger between independently supported

schools as well as among those supported by the state. There is little common

- knowledge on how to do so, however, and each state's approach w:lil depend on

its own laws and regulatory climate. Because New York has one of the more
closely regulated systems of higher education (George Washington University
Institute for Educational Leadership, 1975), the effects of its particular
governance structure and policies can serve as a point of reference for states
dolibex;uting over statewide coordination and control of the retrenchment process.
To :prov:l.dc such a reference poi.'nt,. this paper examines in detail regulation of
the merger process in New York, including its effects on a recent merger be-
tween private institutions, and examines its implications for statewide
retrenchment. It characterises New York's higher education policy setting,
then examines the lavs and policies which meke college merger possible. A
section on ,the merger of Eisenhower College with Rochester Institute of Tech-
nology provides background for specific recommendations to enhance the merger

option and use it for controlled retrenchment within the systen.

Note: This paper has benefited from the advice of policy analysts and
education faculty at the University of Rochester, as well as from
the contributions of state and institutional officials. Any errors
or misinterpretations belong solely to the author.




THE NEW YORK POLICY SETTING

Governance of higher education in New York State is complicated by the
sheer size and diversity of the system. It.consists of fou" large sectors--
135 indepe_ndent colleges and universities, 27 proprietary schools (emitted
from this study due to great differences in atatutes and regulations which
apply to this sector in New York and elsewhere), the 64-unit State University
of New York (SUNY), and the 18-unit City University of New York (CUNY).
Despite a history of competition among the gectors, the Regents of the ﬁniver-
sity of the State of New York attempt to manage them as a single educational
delivery system through statewide master planning, regional planning, and
program registratin.

New York's Begents are established »i:y state constitutiop as the supreme
board over all educational undertakings in the state: public and private,
preschool through professiomal. As such, they and their 3,000-member admin-
istrative arm, the State Education Department (SED), are responsible for the
promulgaticn, execution, and adjudication of ; body o:‘. administrative law
covering all aspects of educati-n in the state. Their authority seems sweep-
ing, but is bound by both law and custom. Most importantly, the Regents have
no power of thn purse; their role in the state's appropriation process is
limited ’to making annual recommendations. There is also a constant possibility

that the ldgislature will undo the Regents' plans, since their constitutional
authority exists only "as modified by the legislature" (New York State Consti-
tution of 1938, Article XI, $2). Examples of such "modification"” include
statutory dismissal of trustees (Smith v. Jansen, 85 Misc 2d 81 [1975]);

moratoria on system reorganization (CUNY in 1976 Session Laws, Chapter 345,




§8b) or retrenchment (SUNY in Chapter 112, Laws of 1980); and higtory of

ad hoc grants to private colleges. The Regents do not debate the legality of
such legislation, but point out that it makes managing t@f overall system more
difficult. Regents' authority is also bounded on the a;w;;ard side, albeit
weakly. -In dicta, the state's highest court has ca;tioned ther from inter-
fcrink in th; day-to-day activities of institutions (Moore v. Board nf Regents,
44 NY24 593). To operate effectively within thene'cAnstraints, the Regents
have developed a stance toward the higher education comnun{ty characterized

by close observation, coordination, and quality control, combined with an arm's
length approach to institutional affairs.

The precise boundaries of Regents' responsibility are so unclear that
they are frequently debated with the institutions and the legislature. With
institutions, this is generally a consultative process. In cases of vital
interest, however, Regents' authority has been foréefuily and successfully
argued in the courts (see Moore). It has been somewhat more difficult for
the Regents to press their case with the legislature, but the legislature does

3 sesm to favgr lgtting the Regents handle nonfiscal matters according to their
expertise.

The results reachgd by this balance of authority frequently depend upon
political factors. The Regents themselves are politicaily insulated. They
are elected by the legislature for seven-year terms with the expectation that
they will have informational ties to their respective districts but will serve
a statewide constituency. The governor and the legislature, 6£ course, are
sensitive to the needs of specific communities and of statewide political

blocs in ways that can affect ecucational policy. For example, New York City




legislacors can vote as a bioc to bring funds or services to the downatate
urban districts. In addition, one of the most powerfﬁl statewide lobbles is
thit of the teachers' unions which represent, among other interests, the SUNY
and éUNY faculties; virtually all recent increments in the public éector's
budgets have been absorbed by these faculties through collective bargaining
agreements (Kelly, 1979). The effects which such political clout can have on
statewide retrenchment became clear in 1980 when the legislature ﬁianimoualy
overrode a governor's veto that would have brought budget cuts for the SUKY
,8ystem, stipulating in the bill that there be no decrease in programs offered
or in the level of service provided by that sector (Chapter 50, Laws of 1980,
P. 196). Where the interests of tﬁése two major blocs intersect—-in the CUNY
system—-~policies are e;pecially susceptible to political resolution.

Th; state's fiscal condition can also be a determining factor. Since New
York City's financial crisis in 1975, New York has been particularly anxious
to maintain faith in its fiscal practices. This poses a special problem in '
relation to enrollment dgcline: Much of the postwar building in the state's
higher education system--public and private--was financed throug? bonds 1issued
by the New York State Dormitory Authority and backed by assets (such as endow-
ment in escrow, dormitories, and dining halls) and by cash reserves but not by
the full faith and credit of the state. The credit thus created is sustained
by large enrollments at the independent institutions and indirectly by the
state's obligation to cover debt gervice for the public institutions (Regents
of the State of New York, 1975). Large-scale default due to enrollment declines
in the independent sector could hurt the financial institutions holding these

bonds, and create moral and practical obligations to back them. On the other



hand, large-scale enrollment icases in the public sector éouid create an
additionpl net burden on the treasury. Thus, the fiscal dnterests of the
state are tied to the problems of enrollment decline, regardless of how these
are distributeg within the system. Pressures to maintain the fiscal structure
could lead to an ad hoc approach in the future as individual institutions face
dataﬁlt.

‘ These are realities which constrain New York's higher education retrench-
ment policy. The facts which drive it, however, include an expectation that
enrollment decliné.will be unusually héavy in New York. Planners ir the State
Education Department anticipate a one-third drop in statewide enrqllments by
1990 if there are no intervening changes in public policy. In all likelihood
a large number of independent institutions in New York will cease to exist by
1990. Most vulnerable are those institutions which have already experienced

declines and for vh;ch further decline is anticipated; it is unlikely that

they wifl have enough fiscal leverage left to survive (R;gents of the State of
New York, 1975).

Shrinkage of the magnitude anticipated for New York--if it occurs~-
clearly will not be absorbed by incremental changes in existing institutions
but will require some broader strategy. Realizing this, in 1977 the Regents
adopted procedures for monitoring institutional health, for consulting with
those experiencing fiscal difficulties, and for suggesting resolutions which
might include state grants or loans, "state related status," interinstitutional
contracts, mergers, and closings (State Education Department, 1977). Through
this and related policies, the Regents seem to be moving toward an overall

retrenchment strategy based on the free-market tradition of economics. Under




such a market theory, pressures of perfect market éompetition drive out only

the least efficient units. Elements of Regents' policy which indicate this

approach include efforts to: .

® Narrow the public/private tuition gap by strengthening a program of
student-carried state assistance (the Tuition Assistance Plan—-TAP),
funded at $243 million in 1980.2

® Increase per-capita institutional aid to private colleges (thé "Bundy"
money), funded at $35 million in 1980.

® Keep competition fair through regional master planning and the regulation
of of?-campus instructional programs.

® Encourage the vitality of all institueions through even-handed monitoring
and consultation.

® Protect students from the undesirable effects of competition by
eliminating weak programs. ’

® Encourage flexibility and variety when thesec are backed by sound
educational planning.

The success of such a policy depends on the purity of the market and on

whether or not buyers possess the kind of "perfect”" knowledge and mobility

needed to purchase in aggregate the best set of programs. It is doubtful'/

that the market for higher education in New York State can be made to approxi~-

mate these conditions. Experiments elsewhere with voucher funding systems

attempt to address the problem of a pure market; the form of student-carried

aid practiced in New York is a far less effective device. Limitations posed

by the market's young or homebound buyers are even more intransigent, and

Regents' efforts to improve this anpect of the market have also been frustrated;

6 1.




despite strong recommendations by the State Education Department for public °

o

support, recent legislative budget cuts have eliminated a central admissions
referral and information center (Regents of the SE?:e of New Yo;k, 19793. -
Under these conditions, the success of a market strategy can be incremental
at best and ther2fore should be augmented with other approaches.
- MERGER OPTIONS IN NEW YORK STATE

Not all of the state's policies are consonant with the Regents' apparent
market approach, bui current practice with respect to meérgers fits guch a
strategy well. Merger represents one form of institutional closure plus a
source of innovation to meet changing market needs. Under New York's educa;
tion law, procedures for merging educational institutions >re more definitive
than they are in other statea-(Meyer, 1970). There are four possible :outea
for colleges seeking mergers in New York State: the traditional consolidation
of two or more institutions into one; a form using laws designed for institu-
tional closure, to dissolve one institution and transter its assets to another;
and two rare forms involving interlocking boards by voting the same trustees
onto one another's boards or by contracting to make one board act as a holding
company for the other. In general, consolidation implies somewhat balanced
terma of agreement between the merging institutions, and an assumption by the
successor institution of all the privileges and obligations of its parents. .
Once an agreement has been reached, such a merger can be accomplished by a
single action of law. The dissolution route requires muéh more complicated

legal action but has advantages for cases involving financial exigency. In

form it resembies the type of corporate merger in which assets and ltabilities

3l

are reviéwed by the purchasing firm and are selectively acquired under separate

o 11
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purchase agreements. This route allows an acquiring institution to negotiate

for assets of a failing institution without undertaking full obligation for

L

- its students, faculty, or debts.

Combinations in praetice under tbeaé‘opt;one include dissolution mergers

between 1ndependent’institutions (as 11lustrated by the Eisenhower-Rochester
~ Institute of Technology case) consolidation of independents (Institute for
Advanced Study in the Humanities and the JewishﬁTheological Seminary) absorp-
tion of an independent into a publie.system (111w tratad most recently by the
merger of Voorhees Technical Institute 'into CUNY), the “federation of two
'public institutions (College of Staten Island and Richmond College within the
CUNY system); election of the board of the New Schdbl of Social Research to
the trueteeshlp of the Parsons School of Design (Haines, 1980); and the cre-
ation of Colgate Rochester Bexley Hall-c;ozer Divinity School as the holding
corporation for a number of seminaries. Unusual combinations are also possi-

v

ble: New York's legislature once or&ered congsolidation of part of an inde-

pendent echool with another independent as a condit1on for ‘emergency financing

~  (New York gni{?rsity 8 School of Engineering with the Btaoklyn Polytechnic

) Institute). ,

“ i’ .

There are aiso two options not currently provided for by law which -show
. . .

promise in terms of custom and expediencj. A viable but hard-pressed;inde-

-

pendent institution might find 1t desirable to negotiaté "state-related”
status through merger of one cf its units inte the public system. Such e‘
merger might follow the model of New York's statutory colleges at Comell,
Syracuse, and Alfred, ;here state-desired unite'have been funded within _ :

A
independent institutions. Using this precedent, for example, a university-
i )

©




might negotiate for some socilally ﬂvital but‘ inordinately expensive umit--such
‘as a madical center—to become a state college within the original institution.
A second merger-related option is tl.at of "de-merging" an institution from

the public system. If faced with severe systemwide budget cuts, some public
mnits with strong identities and alumni support might choose to stand alone.
¥Yor instance, nuntcrh (:o]'.lege in New York City might choose to reverse its +
wmerger yith CUNY if that system once more found itself part of a citywide
financial crisis.

The dissolution merger of independent institutions could be the type most
frequently practiced in coming years, and it is the one illustrated by the
case material which follows. The dissolution/acquisition route is not favor-
able to the dissolving institution but it can provide ¢ .tinuity for current
ctudot;i:a and their records. It may also provide in part for employment of

faculty and staff, perpetuation of some goals and traditions, and, importantly,

continued debt service supporting the dormitory bonds. In adldition, given a ‘iw

B fiscal clin.ce more severe than that which now exists, large-scale conoo]}.j,_da-‘: »Jwﬁb‘:
tions within the two public systems might develop as a compromise form of
recrenchment. For example, under policy similar to one proposed in Massa-

~re¢husetts (f'}ierger. of 4 Colleges Proposed in Mass.,' 1981), a campus could be .

reclassified as a "branch" of one of the sta‘e's university centers or as an
"axtension center" or "extension site" guarantead to service regional demand
but free to consolidate underenrolled programs and to reduce administrative
structure. New York's newly promulgated definitions for off-campus instruc-

tional units would provide quality control for such a policy. To be politically
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feasible, however, such arrangements would have to gain support from local

commmnities and, hence, probably would be impossible for locally controlled
comaunity colleges. In addition, faculty unions would have to support such
plans, or legislative override could block the scheme, as it has blocked
reofganization and retrenchment attempts in the past. There is one instance,
though, in which a natural coalition exists encouraging mergers in the publiq
sector. Under current funding formulas, CUNY units offering the associate
degree receive less assistance from the state than do units offering bacca-
laureate degrees. By merging or reclassifying lower division colleges into
upper division ones, the city can shift fiscal responsibility to the state.
Reclassification auccfeded in one case in 1980 (Chapter 815, Laws of 1980),
and the merger option may also be pursued.

w1£h mergers attractive to so muny institutions and constituencies, the
Regents can anticipate handling a greater volume of such actions duri#g the
next décade. The policy question is not whether such mergers should be en-
couraged but how to make certain they are viable and creative options aug-
menting the state's emerging market-based retrenchment strategy. Given the
increased interest in mergers, New York's case-by-case approach for handling
them -. longer be appropriate--or it may provide just the kind of flexi-
bility needed to adjust the Regents' strategy.

) STATE POLICIES AFPECTING MERGERS

There are seven distinct policies and practices vhich may impinge upon a
college merger before, during, and after its consummation. Five apply to all
mergers anda the remaining two involve sp?cial cases: monitoring, off-campus

instruction, chartering, master planni.g, program registration, legislative

10
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override, and trustee replacement. The application of these policies can vary
substantially, however, under the case-by-case approach now used. In geaeral,
a merger begins with an article of agreement between two boards of trustees
and is comsummated by either a Regents vote graanting consol ‘dation oy the
court-ordered assignment of assets following a dissolution. Between these
coms exploratory discuseions with the State Education Department and counsel
for the Regents. These legal events mark the beginning of an extended period
‘dufiac vhich the successor institution alters its programs and structures to
adapt to its new condition (see Millett, 1976). State policy in New York
;ffect. the merger at all points in the process.

Under their wonitoring policy, the Regents may suggest to a distressed
fnstitution that it seek merger. The staff also tracks the progress of a
successor institution through its period of post-merger adjustment. Off-
campus instruction policy involves the uses to be made of facilities acquired
through merger. Unless the original institutions are within a reasonable
distance of one another, one will be designated the main campus, and use of
the other will then fall under a set of new fegulationa dictating types of
services and programming for off-campus instructional units. The policy has
been designad primarily to bring structure and fair competition to off-campus
offerings. Its implications for post-merger academic programming and income
are serious enough, however, to suggest that, if poasible, an interpretation
of their impact be sought in advance of a merger.

Two policiél directly affect the terms ofrtha merger: chartering (in-
corporation) and master planning. In a consolidation merger, two institutions

petition to be rechartered, as one, possibly designating a branch campus. In a

3
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dissolution merger, the dissolving school petitions the Regents to take back
its charter while the acquiring institution requests amendments. appropriate to
arrangements nadé for expansion, including, if necessary, the establishment

uf a branch campus. In either case, the.breadth of a charter's terms is within
the discretion of the Regents and can be 1sed to enforce equity. Terms of a
charter will, in all likelihood, also be affected by the manner in which the
merger will alter the state's master plan for higher education. Institutions
seeking mnjdi prograa changes must petition the Regents to amend formal insti-
tuticnal plans gsubmitted as‘part of the master-planning process. After a
review based on quality, need, and viability--during which all colleges in

the region are invited to comment concerning competition--an institution's
request is granted if it seems consonant with the needs of the state. Mergers
betwlen-in.titutionl which offer dissimilar degrees or with programs repre-
senting dissimilar major missions require master-plan amendments along with
charter petitions. Approvals for charter changes and master-plan amendments
are granted simultaneously.

Closely related to master-planning policy is the state's policy of
program registration and review. An institution is permitted to offe;la
program by registering it with the State Education Department. Merger re~-
quires reregistration of programs to the successor ine .itution even if no
substantive changes are planned. The evolution of new programs following a
merger, of course, would be subject to both master planning and program
regiatration policies.

In addition to the policies discussed above, two other governmental

practices in New York can alter the progress of a college merger. The first

12
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is the possibility of legislative override if a merger is politically sensi-
tive and involves the public sector dr public funds. The second 1s a new
development which provides a parallel override feature for the independent
sector. It 1s the Mannes College decision, in which the Regents took their
first action to dismiss an active board of trustees under a long-standing law
allowing them to do so (New York State Education Law, §226). The law's scope
is not exclusive to mergers, but in this case it effectively blocked a me?ger
attempt. In the fall of 1378, the Mannes College of Music in New York City
enrolled approximately 200 students under a mostly part-time faculty of 120.
The school had a history of financial difficulties and was negotiating for
merger with Manhattan School of Music under conditions of severe financial
exigency. Records from the eventual ﬁéariﬁé_zni;c;ée that the Mannes board
was preoccupied during thisécrisio trying o straighten out a legacy of
managerial and financial problems, negotiate funds to meet current obligations,
and finalize the merger. Eventually, a group of faéulty and two trustees
petitioned the Regents to dismiss the rest of the trustees and appoint a new .
board.

Suction 226 of the New York Education Law provides in part that “the
Regents may remove any trustee of a corporation created by them for mis~
conduct, incapacity, neglect of duty, or where it appears to the satisfaction
of the Regents that the corporation has failed or refuses to carry into
eff;E% its educational purposes.' After an administrative hearing, a sub-~
committee of Regents ruled that the financial crisis and secret merger nego-
tiations were not in theﬁselves sources of board culpability, that there had\

. "~been a number of serious problems in governance and administration at Mannes,

13
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but that "certa*g dritical matters" amounted to "a collectiye neglect of duty
vhich [vere] appalling," These matters were mainly pébcednr#l:e
1. Allowing éhe{ééfihg president to éffect major changes in the curriculum
. sy
jithougq"rea;onab;e consideration” and "formal authorization" by the
ﬁoard and without faculty consultation;
2.J/Hhk1ng "no serious effort" to fill a pending gap in the presidency,

/ although either continuation or merger would require a chief executive

officer;

/
/.
3. Permitting the catalogue to advertise courses and faculty which would

!
i
]

{ no longer be available. |
by ruling cn this basis, the subcommittee followed a philosophy that sound
procedure leads to sound education, and it also avoided overruling the sub~-
stantive judgments of‘the institution's board. The hearing's regult, however,
vas Regents' action setting aside the existing board (including the two
petitioning trustees)ﬁand rapidly appointing a new board.

The direct implications of this ruling, like the law it 1is based upon,
are limited to New York. But in an age of litigation, the Mannes case could
become part of a trend to take retrenchment .ssues into the courts and before
administrative boayds. Because petitiggdﬁé&er Section 226 is without cost,
&M Mannes ruling as currently atanda';ncourages members of academic com-
munities to seek the radical removal of boards as a means of settling dif-
ferences without allowing for the kinds of "middle ground” resolutions usually
built into the legal process. Moreover, its impact will be felt primarily

within the state's private sectors, since public institutions generally are

chartered by statute rather than by the Regents. (If these problems

14
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materialize and becoms urioua.o the Regents can still refine and differentiate
the Memnes decision to reduce its impact. For instance, they might institute
A fact-finding step to avaluate the degree of trouble su institution must face
before a Section 226 hearing is allowed; Mannes couvld represent the least par-
nissible level of deterioration for institutions facing closure, and higher
standards of difficulty could be required for basically healthy mstitutib"m\:
In addition, the Regents might introduce a period of post-hearing mediation
requiring that institutional procedures be followed in pursuit of an internal

resolution; the Mannes case could be cited as an unusual instance where the

part-time nature of performing arts faculty had vacated such normal governance

practices. By thus expanding the proceas, the Regents could make it both more
effactive and less open to spurious use.) “
THE EISENHOWER COLLEGE-ROCHESTER INSTITUTE OF TECHNOLOGY MERGER

On the surface, the merger of Ejizenhower College with the Rochester
Institute of Technology (R.I.T.) Jooks like an improbable combination: an
urban techn:;.cal institution acqu.iring a failing liberal arts college 60 miles
into the country and at a time vhen many institutions are trimming their
liberal arts ‘comi’tme;xts. Yet; mergers of this sort may become a major means
of restructuring private higher education to meet conditions of massive over-
capacity in the 19808 (Chambers, J_,’:S_'al).

Eieennower College was chavtered in 1965 and in 1968 was designated as a
nuti:onal memorial to Pruic_lent Dwight D. Fisenhower. Its programs featured a:
pure version of liberal arts with a unique general education compon;ant called

World Studies. Over its brief history, most of the schuol's capital came

from fedsral sources. Its enrollments reached a maximm of 800 students in

15
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1972, but fell off following a highly publicized financial crisis in 1973.
Action by the state Dormitory Authority and a controversial federal grant from
the sale of Eisenhower silver dollars helped the institution at that point,
but the state continued to express concern over the institution's fiscal con-
dition and suggested merger with some stronger school. No leéious overtures
vere made during this period, since the institution hoped 1t could raise the
endowment funds needed to remain autonomous. But when operating losses
approximated $1.5 million in 1978, the school found itself unable to meet

payments on its long-term debts, and by early 1979 the trustees could see no

PR R

othar route but closure.

For its first 100 years, the Rocheéter Institute of Technology had
offered non-degree courses of study preparing students for positions in local
industry. Its growth from two "uplift" societies organized on the frontier
had been almost exclusively by means of merger with separately established,
trade-related schools, but a special feature of its ;wrriculuu was a concept
of "cohplanentary education” offering liberal arts and experiential programs
to broaden a student's career preparation. After World War II, the increasing
educational requirements of technology, plus competition from commmity col- ‘
leges, prompted R.I.T. to become a degree-granting institution. - By 1979,
R.I1.T. enrolled 14,000 students, offered degrees to the master's level in
seven of its nine colleges, had a new suburban campus, and had reasonably
sbsorbed its newest unit, the federally funded National Technical Institute
for the Deaf. Planning priorities then included a need for more space to

accommodate current programs and meet the needs of a cohort of students made

deaf through rubella epidemics. Other concerns included a need for national
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visibility, a desire to improve managerial skills, and a wish to maintain the

vitality which rapid growth and ciunge had brought to the Institute.

'I:‘cn years ago the combination of such opposites—Eisenhower College and
R.I.T.~-would not have suggested a formula for success. It may be typical of
mergers in the retrenchment era, however, as the effects of demographics
devolve unevenly across the academic ccammity. Closure seems inevitable for
numbers of youni. rural, and debt-ridden liberal arts schools. On the other
hand, some specialized institutions will continue to grow—most notably, urban
technical ones serving the career needs of older "baby boom" students now
caught in an employment squeeze. For such schnols, acquiring ready-built
campuses Sn regions underserved by techrical programs may be an attractive
form of growth, especially if the pr:‘lce is right.

Merger discussions were initiated privately over lunch by a trustee who
happened to sit on the boards of both Eisenhower and R.I.T. At that point,
Eisenhower's position was sufficiently precarious so that any unfavorable
publicity probably would have brought it to crisis. R.I.T.'s immadiate
problem, then, was to maintain the option to decline by recognizing the need
for secrecy. This meant studying the proposition with little information and
with great speed. The R.I.T. board's prime concern was whether or not such
an acquisition could be made complementary to its academic program and whether
it could be accomplished without substantial risk. The Eisenhower trustees
were concerned that the occupants of their campus be cared for and that the
school continue to be a suitable memorial to President Eisenhower. R.I.T.
conc\]‘.u;led that a suitable academic program could be launched over a three-

yesr p&i‘igd during which R.I.T. would sustain operating losses on the campus.
N 17
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It was also possible to negotiate with Eisenhower's major creditoxs for an
extended moratorium on principal and interest, low interest ratea, and nq
extension of claims against other assets of the Institute. R.I.T. heped that
the campus could be made 70 percent self-sustaining within five years and

that underdeveloped endowment potential might be tapped for income to cover
the remaining 30 percent. If this could be done, R.I.T. would have diversi-
fied its program with a nationally visible unit and acquired a $50-million
plant for $9.2 million in debts plus temporary operating losses, at relatively
little risk.

It became obvious during this early period of negotiation that two factors
would be essential to success--a favorable legal strategy and a successful
personnel strategy. R.I.T. had to use legal techniques which would allow it
to bring to bear the full weight of its bargaining position while protecting
its current assets. The dissolution merger route would provide this but would
also require an extensive ard complicated negotiation process. Prior to
announcing the merger it was agreed that Eisenhower students would continue
in their current programs as far as it was financially feasible for them to
do so; that faculty would receive one-year contracts (staff and administra-
tors less) while academic programs complementary to R.I.T.'s mission were
being replanned; Qnd that the campus would be maintained with a unique identity
including, as far as possible, the World Studies curriculum. Following the
initial announcement of these terms, the merger had to gain approval from the
state through the preparation and processing of charter and me;te:f;Zanning
amendment petitions. (See Table 1, Approval Proceas f&r College Me -ger in New

York.) While these petitions were being processed, negotiations continued
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Table 1
APPROVAL PROCESS POR COLLEGE MERGER IN NEW YORK

Negotiste two-bheard agresmsat for 1.
congolidation.

Call special besrd mesting and spprove 2.
agresnnt by three-quarters sgjority,
uging shoentse votes if naeded.

Petitiss Regeats with agresseat aad
votes attathed, giviag backgroumd amd 3.
retisnsle for merger and audits if
necessery.

Petition reviewed by coumsel teo
Rageate.

4.
S.
saundpsat process msy 6.

7.
All papare to Bageats’ committee
10 dsys prisr ts thair meetiag.

Regents or semmittes spproval cen~
cludes legal sarger ($50 fee) by

foerniag sus sotperstion with all 9.

aseats sad obligations ef the prier

e,
10.
u.
12.
13.

14,
15.

16.

17.

18.

19.

20.

22.

Dissolution/Acquisition Option

Negotiate two-board agreemsn: for dissolutiom/
scquisition.

1n seeting for this purpose, the board of the
dissclving institution votes dissolutiom by s
three—quarters majority, usiang absantee votes
if nesded.

Dissolving iastituticn Prepares statemsat that
all tanes owed have besn or will be paid.

Andit acquiriag iasticstion amd negetiate with
any debtors holding releveat reserve clauses.

Audit disselving imstitution mad emamine fot
sssets and liabilities to ba asswmad.

Dmsmine ttwet funds for secessery renegetiatisn
or gY Pres precesdiags prior to tramefer.

Prepare stock trass:ere !or portfolio of
ddssolving echool.

Renegotiate all greute and comtrasts vhich sre
baiag contiowed.

Menegotiate trust indentures snd mortgages for
all leag-tera dedt to be aseumed.

Prepare doed :nuhnn‘buho!uhlu
all property to ba tramsfarred.

Prepare explicit statememts for all lichilities
and ebligations te be asoumed (m esrrent
eotudents, facultias, board compesition).

Petition.legants for ascquiriag imsecitutiom’s

secessary chacter sncadasnts snd master-plan
saendasuts (degress offered, majer miseisms, -
bramch campus); sttach basic mergar sgroeamemt.

Papers due to Ragects' committes 10 days befere
neaxt mssting of Ragents.

Petitions reviewed by cowmsel to Reg-uts.
Petitions reviewved by SED, imvestigated, aug~
neated if necessary (mester-plas smendeent
process used as nesded).

Regents simultasecusly approve petitioms of
dissolution and smendment.

Publish potice to application to court over
four consecutive weeks prior to court date.

Petition local etate court for disposition of
aseets; include sudit and proof of public
aotices.

Sand copy to Regents and stste's attorney
general.

Regents and dissolving board gend racommendation

o court regarding dispoeition.

Acquiring board petitions to gtats court for
desired disposition, including sll agresments,
statements, end audits,

Court disposition concludes merger. £
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among Ehe concerned parties in preparation for the court-ordered distribution
of assets that would follow Eisenhower's dissolution, At thi;ﬁpoint, the
Eisenhower faculty stated their concerns through an AAUP representative, but
R.I.T. did not wish to offer tenure status to faculty before having the oppor-
tunity to plan programs which they would teach; under the dissolution route it
had no obligation to do so. .

Despite R.I.T.'s legal strategy and excellent bargaining position, tha
final merger arrangement contains reatriéﬁions which could prove costly, the
most severe of Yhich grew out of the Regents' consultations with other insti-
tutions concerning R.I.T.'s masterrpian amendment to use Eisenhower as a branch
campus. Colleges near the Eisenhower campus expressed coﬁiernuzver having
R.I.T.'; programé move into their geog:;phical spheye; those in the Rochester
area felt it would be unfair to introduce yet another set of liberal arts
degrees’ there. In response to these concemns the Regents restricted R.I.T.'s
charter so that B.A. degrees can b; offered only at the Eisenhower site, and
R.I.T.'s other degrees may not be offered there.

The very complexity of the dissolution route also imposed certain penal-
ties. In negotiating and coordinating the approvals o so many parties,
inevitably there were instances of error and missed commmication. Most costly
vas & delay involving the state's charter and master-plan procedures. Despite
efforts on all sides to expedite the process on an emergency basis, an official
hearing before the Regents had to be postponed from September of 1979 into
Octoﬁir. Thi; delay increased both the real and risk costs of the merger by
extending the period of stress at the Eisenhower campus, by forcing R.I.T. to

under;fifc an academic year without any legal safeguards, and by reopening

20

24




22

negotiations with injor creditors-~which regulg:éd in less favorable terms,

Despite these drawbacks, the bargaining flexibility provided by the dissqlu- .
* 7

tion process did provide one of the mjo; elements necessary for the merger i

to take place. . . i \

One further consideration was very much in the minds of those trylng to
arrange the merger. For young persons deve‘loping 1oya1t1es to their achod;l.
and for dedicated teachers and administrators, a prolonged period of negot:l.a-‘
tion would cause what ome R.I.T. adninistrator characterized as a tremendous - -
expense vf the spirit." These costs and their long-run effec;:a én an insti-
tution were not ignored; it became of utmost importance to stabilize the‘ '

situation quickl} and humanely.

[ 4

» v

R.I.T.'s administrators chose to deal with the Eisenhower faculty with
almost flat-footed honesty, making changes by fiat but promising nothing more
than they had in mind and sharing with them the evolt;tion of their thoughts
as they worked through the process of reshaping the college. An academic
planning committee was established with equal representation from both of the
original institutions and with large enough size so that one o;t of every _five S ,
from the Eisenhower faculty could participate. The committee's charge was
kept broad--design a set of programs which would draw "upon the strengths of ™

the original schools and support themselves. In a remarkable three-month ) ’

period of study, consultation, and debate, this committee 'réduced 32 majors to

9 "career-oriented liberal arts" concentrations, with a World Studies core and
elective job skill components (Plough, 1980, and lE.I.T., 1979).
The stabiliza~ion strategy can be considered a success—Eisenhower's

1979-80 academic year ended with a creative new academic plan, zero faculty
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attrition; and 30 mbre students on campus than had been anticipated. Part of - ﬁ

Tt T

this success can be attributed to the poor job market for liberal arts faculty,
but it is more probably due tp (e) extensive involvemént of the faculty in the
academic plannipg process, (b) clear and visible concern on the‘part of R,I.T.'s
top adﬂihietratora, (¢) an attitude of honest effort, and (d) the courage and
flexibiiit§‘of faculty who had for years been adjusting the Eisenhower program
in the face or financial failure.
THE TIME COSTS OF STATE POLICY

. Since a financial exigency merger generally takes place preciaeiy because
one get of programs has prqven‘itself nonviable, change in academic proéranr
ming 1is 1nevitab1e. Given the 'need to develop e different and, in this in-
stance, a-separate set of academic programs for the new camp;s, and given the
.§§gh fixed cost of maintaining the campus while doing 'so, the question is:
How(long will it take to mount, market, gnd £111 new programs, and what kind
. of intervening losses will the institution suffer as older programs are phased
‘out add their students leave? The essence of the problem is time, so it is
" the temporal impact of state policy‘that 1ééexamined here.

Tpe t}pe problém deveipps 1p terms of higyfr eeucation'a recruiting

calendar. In general, the most highly motivated apd qualified students can

- .

be recruited as high echool'juniors duxing the spring ''college fair" season.

- . .

'A second group|efn be recruited in the*fall of their aenior year, with late-
comers ‘taking an interest aniy as gradu&tion approaches and passes. To recr&it
from all three groups, a program mnst be publicI;:e a full year and a half

. before a 3chool can expect to have a freshman clasa to occupy it, or at least,

a year’ahead of time for a smaller or less motivated class. Three additional

)
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years are reaquired bfore cohorts of att;danta will £il1l all four yeara of the
1 program. (Transfer students, nontraditional atudents, part-timers, etc. can
abange this sonewhat but, for simplicity's sske, ere omitted from this
discussion.) This calendar is fnexcrable. The time period lecti;ng up to -
actual recruitwent is alec lengthy, but more manageable. Before mounting a
/ fnew program, a lchopl. generally uses ncadqic governance procetllures to deter-
mine what programs to offer, then specifies curriculum, and, in New York,

.. tegisters 1t with thc state. ~For a stable caﬁpt’xlthis poses no special
problems, 'since the changes are "rolling" ones made to replace or augment
’ghtin. programs. Yor ﬁhe finh:_ncial exigency merger with its potential gap
!ctm student populations, lowever, the long lead time required by the
‘Process can present a major fi.sntial obstacle. For the amount of program
change undertaken at li_unhonr. for instance, the three months taken for

* program spacification can be conlid.r.'d 8 minimum,” Any delays in curriculuwr
spacification nn‘;' program registration will expand this time, as will delays
caused by starting the process at some awkward point on the recruiting calen-
dar. In the Eisenhower case, a yur‘u delay in recruiting a class cost oveir '
$7 xillion :ln fo;'gonc incone. 'l:ht;c the order in which programs can be put

. in place and the amounts ?f time required for'c'urriculyi lj;ocificltion and

:Prn‘liltuumi roprucnt::ucm planning varicbles in a merger of this sort.

o In Rew York there are several steps which must take place befors regis-
um; \tho various programs (see Yigure 1). Progru'lpocificntion can begin

b'dpn & merger is announced, but faculty commit ees cannot be appointed while

secrecy is necessary. PFaculty planning must begin immediately following the

e

| \‘;moucumt. howevery since charter and master-plan amendments will
Q .
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Figure 1
ACADEMIC PROGRAM APPROVALS YOR A DISSOLUTION MERGER
IN XEW YORK .
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interactively require and dictate basic academic planning information. Legal
consummation of ; merger opens the way to begin registering programs, In the
Eisenhower case, despite efforts by both the state and the institutions, these
legal negotiations took two months longer than academic planning did. Sugges-
tions to shorten the legal stage are:
® Frequent and early use of telephone and conference;
® Reaching a clear understanding of all state requirements;
® Use of a project director in the institution to keep track of events at

or near the "critical paEP," inclyding coordination with legal counsel

for both institutions. .
The time required for curriculum specification and program registration
depends upon the degree of change inwvolved in each program. Where reregistra-
tion 1is nought'iithout baaic change, the_proqeaa“takea about one month. Sub-
aissions involving minor curricular chinges and changes of title take three
sonths. Master-plan amendments normally take about six months and must be
subnitted by February lst for offerings to be available by the following
fall. Suggestions to shorten the curriculum specification and program regiaf..
tration stages include:
® Assigning faculty committees to curriculum development for each program
at the earlizst date possible and qﬁ a griority basis;
® Transferring personnel and effort to the planning and coordination task
and hiring outside assistance as ne;ded;
® Conferring early with the State Education Department on how each program
will be received and how it should be submit_ed; . |
® Nagotiating, 1f possible, for a holistic definition of the merger to allow

broad changes to be processed in a routine and foreshortened manner.
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PQLICY REC TIONS

The foregoing suggestions are intend¢d to help institytions negotiate
financial exigency mergers in New York stite. The recommendations which
follow are also specific to New York but have implications for other states
considering how best to prepare for the chanées ahead.

The possibility of wide variations in the application of New York's
policies to merger situations raises the question of whether or not some
standard approach would be preferable to the case-by-case method now in use.
The main problem involved in standardizing merger policy would be technical—
margers represent a nn-ltiplication of institutional complexity with problems
so idosyncratic that each, of necessity, must be hand-tailored by the insti-
tu.t:l.ons and the state. A general policy toward mergers vou1’d be' possible
only if it addressed procedural rather than substantive pi-oblem. The pro-
cedural recommendations made here are intenided to enhance the merger option
in its usefulness to the state and in its attractiveness to institutions:
® New York should continue its policy of not requiring formal notice tc the

-state prior to a merger, because of necessarily private negotiations;
® New York should retain the hand-tailored approach to college mergers
but should develop in its planning division merger experts who can

broker mergers, provide policy information to institutions, negotiate
general understandings with them to speed the process, and expedite
their post-merger submissions.

In zddition, the state's separate policies could be adjusted to improve the

merger option:
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® The state's monitoring policy could be expanded to provide information
regarding dissolution/acquisition mergers and regional lists of patential
“sequirers.

& Chartering policy could be used to enforce fair competition and equity s
in scquisition situations.

¢ The master-plan amendment process could be shortened and enhanced by
use of Regents Regional Advisory Boards as forums for debates over

competition, rather than making individual submissions to each regional

college.

@ Bacause delays represent prohibitively high costs when previous programs
have besn discontinued, program registration for mergers sho&ld include
appropriate time guargntees for egch kind of submission regardless of
atty supplementary information required by the state.

® Because a brauch campus cceated by a merger 1s a defini*fonal anomaly

5 involving obligations to an existing campus, the new rules for off-

' campus instruction should be revised to allow for a period of post-
merger cxperimnutati&n. ,\\\\//Ijz

® The Regents should refine the procedures and definitions for Section 226
(Mannes) proceedings.

These suggestions are intended to decrease the time, information, ‘and
risk requirements of naréers in order to make them a real alternative to
closure. This, in turn, should help preserve the state's balance of public
and independent institutions, since the independeat sector is the one more
likely to retrench through closure. Maintaining a healthfully competitive

variety of institutions is fundamental to the Regents' apparent market-based
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retrenchment strategy. If the Regents axe to puxsue such a atrategy, they

nesd to insure that market discipline affects all institutions with roughly
equal weight. Currently, legislative.protection is given to public institu-
tions and to certain favored indepen‘'ent ones. This is not to imply that the
legislature wishes to control the system of higher education in the state;
more likely, the legislators yqu]h welco;ne some means for passing tough re-
trenchment questions into the hands o; the Regents. The question is how,
given their limited legal and political powers, the Regents can insure that ,
retrenchment does occur in the public sector and how they can minimize ad hoc
hailouts for independent gchools. . _

One method which would draw little attention politic;lly would be to make
the criteria for program registration and review more stringent, thereby
forcing retrenchment on the basis of quality, meed, and financial viability.
Standards which now require a propbeed nevw career program to demonstrate that
it is needed could.be applied also to proposals for nonprofessional programs;
ths technical problem is to find suitable ways to judge demand a priori. As
a second prong, the state could make nm.'e~ stringent its review of existing
programs. There is evidencc that New York is, in fact, moving in this direc-
tion. Under newly codified procedures for program deregistration, the State
Zducation Department has opened the way for a large-scale evaluative effort.
Moreover, in their 1980 recommendations to the legislature, the Regents indi-
cated that financial criteria will carry greater weight in this review-proceu.

This approach has excellent potem;tm. The depth to which the policy
would cut into the system could be controlled flexibly but not arbitrarily.

In addition, such a policy would encourage institutions to reshape themselves
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toward their unique strengths. Through the Moore decision (see page 3), the
wvay is clear for such a policy to devolve evenly Sg’all sectors. Algo, legis-
Ilt;tl would find it difficult to pass a series of ad hoc bille to save
progranms expertly labeled "poor quality." Despite its potential, this qpprogfh

may not overcome imbalances created in the past, however. Where unions have

3 kept public sector salaries high, an even-handed fiscal and quality review
3 might inadvertently decimate the independent sector. In that case, the Regents

L would weaken the competitive variety of the system 2ud still be forced into a

o

more frontal approach to the problem of retrenchment in the public sector.

The possibility of public sector retrenchment in New York is restrained
by the limited authority of the Regents. On the one hand, the Regents must
avoid usurping the authority of the public sector's own boards; on the other
hand, they must organize a legitimate coalition for any broad legislative
recommendations, or see their plans defeated. A mechanism suited to this kind

of situation is the convening of a "blue-ribbon" representative panel charged

S e T

with studying how the public sector could retrench--by as much as one-third,
if necessary. The work of such a panel could be supported by State Education
Department staff. If the panel's report proved satisfactory, the recommenda-
tions could be sent to the i;gislature as a legitimate sector-designed package. b S
As part of its cﬂaéﬁe, the panel could consider the following suggestions to
increase the usefulness of mergers as a reorganizational tool:
® Without designating sites, the panel might consider whethe: or not the
public system could be redesigned into clusters composed of main campuses
with accompanying branches, extension centers, and exterior sites, along

with the enabling legislation which such reorganization would require.
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® The panel could consider ways and means for public institutions to revert

to independent status.

® After designating a 1imited liat of functions which would qualify, the
panel could consider ways and means for making essential units of
indepenflent institutions into publicly supported statutory colleges.

® Any plan would have to address its all-sector impact and include an
estimate of effects on long-term debt service.

Because states differ so greatly in their higher education governance
structure and in their education laws, few of the foregoing specific recom—
mendations would be applicable to other settings. They are suggestive in a
general way, however, for policy debates taking place elsewhere. Perhaps one
of the most difflcult problems illustrated by the situation in New York is

the need to design a system that is sufficiently and evenly insulated from

.purely political solutions. New York also provides insight into the general

strengths, weaknesses, and workability of a market-based strategy for reaching

+ -

a scaled-down future.
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