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The rapid changes which have occurred in comp%ter

v technology over the. past decade have substantially ex+~
panded the potential for access to all categories o;l
personally identifiable informatiqp: During this period,
the increased availability of data has provided the basis
for establishment of more televant operational and ad-
ministrative criteria, arid in turn has altered the decision-
making processés in both the private and governmental
sectors. Over this period, ingreasing concerm has also
arisen, however, over the potential impact of su@ data
availability on current information policies, procedures

- and legal doctrines. ’
’ In keeping with its congressional mandate, the Bur-
eau of Justice Statistics has respdnsibility for the collec- -

tion and dissemination of statistics describing both the .
criminal justice offender and operation of the criminal A
justice system. In this connection the Bureau is charged
also with responsibility for insuring the confidentjality of
data and for the analysis of overall information {policy
impacting on the collection, storage and dissemination of °
‘criminal justice data. b ! a

. ~ This document identifies and analyzes those issues

' \,, relating to the use, of criminal-justice data for private
employment decisionmaking purposes. The book addresses
both legal and operational questions and is specifically

; designed to provide the reader with background material

refiecting current concerns, policies and legal decisions in

these areas. . .

The book represents the_second in a series of
documents addressing criminal justite information policy.
The preceding document, entitléd Privacy and the Media,
is available through NCJRS’and the -GPO. .

. BENJAMIN H. RENSHAW .
, Acting Diréctor \
: Bureau of Justice Statistics
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AN INTRODUCTION

Should private employers hav® a right of access to
criminal history record information in order to make
employment decistons about applicants and employees??"
Access by privaté employers to criminal history record
information turns out to be a critical and a complex issue;
complex because it involves more than just a simple,
direct conflict between societal interests in disclosure
and offender interests in secrecy. Critical because soci-
ety's interests in the effective functioning of its economy,
and the welfare of all of its citizens are prdfoundly
affected by the standards that govern employer access to

. criminal history data. -

Employer access tp criminal-history record infor-
mation may minimize risks occasioned by the em ployment
of chronically violent, anti-social or untrustworthy indi-
viduals. Howeéver, employer access-to this data may
instead threaten society's interest in rehabilitating offen-

ders and assuring that they contribute: to society by .

workipg,” as opposed to burdening society by requiring
welfare or other assistance, or worse, by commiting new
crimes. In addition, employer access may frustrate
society's interest in providing equality of employment

_ opportunity to ethnic and racial minorities. . At the.same

-

time, employer ‘access may do:irreparable damage to a
record subjecY’s reputation, sense of privacy, and other,
sensibilities.” ) . ) v
Developments that Influenced the Publication of this
Report

. While there can be little question that the issue of
private employer atcess to criminal history records is of

critical importance, several developments influenced -

SEARCH to write this report at this time. First, both
statutory and case law appear to be mowing in the
direction of permitting, ,\f not requiring, broader %s-

-
-
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5 {bsure of criminal history records. 'Ii in fact‘privacy

]

andards$ for criminal history records are relaxing, then it

is -an appropriate time to take a comprehensive look, at
policies governing private employer access.

Second, and perhaps paradoxically, both statutory

. and case law appear to be moving toward fuller recogni-

tion of legal concepts that directly or indirectly support
workplace privacy. Ih particular, employment law may

come ‘to require private employers to be able to demop- -

strate that any personal information that thgy obtain
about applicants and employees is relevant to the sub-

ject's employment.

A third and related “development concerns the in- .

creasingly important role that employment plays in indi-
vidual lives. Beyond the financial rewards; numerous
ancillary benefits, such as insurance and medical benefits,
come from employment. Employment also offers recrea-
tional and social opportunities. In a very real sense,
individudls get acceptability, status, and a“sense of self

concept from' employment. For all of these'reason§,' -

access to epfiployment is critical for most Americans.

Not sixprisingly, public opinion surveys inpdicate that
the A%erican public i$ interested in employer policies fot
collecfing criminal history record information about
applicants and employees. ‘A 1979 national opinion rei
search survey of attitudes toward privacy conducted fo

. Sentry Insurance by Louis Harris and Associates} Inc.

found that 62 percent of the public believes that it is
improper for an ‘employer to ask an applicant for a hon-
sensitive job whether he or she has an arrest history.? .

’

Approach and Organization

<3

This report is not iptended to be prescriptive--no
standards or even recommendations are presented.: In-
stead, the report is intended o' be informative and
analytical. The body of the report is in three parts. Part
One describes current actual practioe among private
employers in obtain|ng and using criminal history records.
In addition to deseribing employer conduct, this part of

-
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the rjport descrlbes the current * thinking concermng the
extent to which a criminal history background is predic-
tive of an individual's work per formance.

., Part Two prov1des an overview of statutory and case
law that bears on employer access to and use of criminal
history records. This.part of the report looks at: (1) the
legal principles, including privacy law principles, govern-
" Ing the disclosure of criminal hlstory records to employ-
ers; (2) state &tatutory law provisions; (3) the affect of
equal employment opportunity«aw on employer collection
and use of such data; (4) employer liability for collection
or use of criminal history data; and (5) employers' com-
- mon law duty to hire safe-employees.

Having provided a background and context for con-
.sideration of this issue by first describing employer prac-
tices and by second identifying the applicable law, the
report turns in Part Three to an "analysis of the policy
considerations., The report presents the policy considera-
tions that sOp,ggrx employer access as well as ghose that
support restricting such access. The analysis turns on two
key variables: (1) the nature of the criminal history
record; -and (2) the nature of the job in quegtion.

. The analysi$ in Part Thrée suggests that where the
record involves.definitive, negatlve judgments about an
individual that are both serious .and recent, such as a
record of a felony convigtion that has océurred within the
_ prior few years, the pelicy ‘considerations in favor of
private emplc&eer access are most persuasive. At the
same, time, the analysis suggests that where the job in
questiori involves the assumption of significant responsi-
bility or places employees in unsupervised settings where
the interests of other employees, customers or the em-
ployer are at frisk, employers can make persuasive argu-
ments for ‘access to at least those tecords of criminal
-tonduct that are related to the employee's duties or
responsibilities. Cohyersely, where the record is less
definitive, significant Or current, or where the job exposes
employers and their employees and customers to minimal
risk, .the arguments in favor of secrecy ‘art most persua-
sive.

. v
.
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The report focuses on private as opposed to publlc
employer access. The principal reason for making this
distinction is .that public employers obtain apdshandie
criminal history record data in an entnrely different legal
environment. .Public employers are governed by consti-
tutional and statutory restraints, as well as statutory
privileges, that do not apply to pr1vatefemployers. Fur-.
“thermore, the nature of the common law standards that
apply to private and public employers differ enough to
, require separate analysis; Then too, the public policy
" debate arid accompanying research and analytical work
has generally distinguished between public and private
employers. RN .

. Y
Researgh Methodology N

I

"Just a few words should be sald about thg approach

used tb conduct research for this report. First, in order *

[tb mars elatively slim and somewhat obscure
'litergpdfe concernl g the collection and use of criminal
history r a?ords by private employers, and the relevancy of
crimina) history records to offender employment per-
formance, a rather' complete search was conducted of afl
indexes of potentially germaine published material for the
. period 1970 to the present. - Specifically a search was
conducted of the following indexes: .
‘1. The Natlonal Cnmlpal Justice Reference Ser-
vice: pilation of 40,000 reports, books
and au vxsual presentatnoﬂs, as well as a
computenzed document data base, covering
“all aspects. of law and criminal justice and
" operated by the National Institute of Justice;

2. Inform: a compxlatxon of 86 000 publlcatlons .

v in the areas of bdsiness man’é‘gement andtad-
-ministratipn;

.- 3.  Management" Contents: ,a conipilation of

. ~ apprpximately 200,000 puéhcanons including
‘ "~ all business literature and busmess ]oux:nals'

e

LN




. 4 PAIS: international coyerage of public affairs

< and social science from 1,400 periodicals, -
" books, pamphlets, and F’ederal stata and local

. """ government documents; and, - <

>t 5, Current Law Index and Index to Legdl Periodi-
cals: 660 law periodicals covering all of the
P major U.S. legel periodi.cals Yo
In addftion to a comprehén/s) ve search of secondary
materjals, all ‘relevant case law and statutory law Was
researched. In partlcular, statutory law in all 50 states
was researched by rev1ew1ng both the official statutory
codes and the Privacy and Security of Criminal History .
Information: Compendiém of State Legkslatlon published
by the Department of Just1¢es Bureau of Jus ce Statis-
* tics (BJS) in 1978. i (
Finalty, after completmg enough mmal research to
* frame the 155ues?5EAE¥CH convened a one-day confer-
ence of experts to fur{her refine the issues and provide -~
empirical and practlcah information and reactions. . The
conference was chaireq by Alan F. Westin, Professor of
blic Law and Goverriment at Columbia University and .
President of tfie Educatjonal Fund for lpdividual Rights, a
research_and policy analysis orgagzatmn which concen-
trated "on workpldc€ policy issued. Approximately 20
individuals participated in the conference, representing
. sthe Bureau of Justice Statistics, the Federal Bureau of .
Investigation, the Depagiment of Labor, the National
Telecommun I:atmns and Information Administration, the -
Congress, state and local crrmmal justice organizations,
the American Civil Liberties Union, and private industry,
mcludmg the -American Soaety of Personnel Admin-
lstrators. .

LN
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‘- ~ © PART ONE -~ \ :
CRIMINAL HISTORY RECORDS
. . IN THE WORKPLACE'

. - § .
Ta One threshold question should be addressed before it
. Makes fense ty discuss the use of criminal Mistory records
in the workplace. How many people in the work force
‘) have a criminal history record? After alt, if the per-
, centage of offenders (using the term to include individuals
with either ah arrest or conviction historyy in the worlg
force is small, then the issue. of employer accgss to
. criminal hlstory records is not so critical. However, if it
is true, as preliminary research suggests, th%t between 36
- and+*0 million people have criminal records,, roughly one-
quarter to one-third of the work force, thel the nation's
policies for empjoyer access have the potential to gravely
affect the nation's ecenomy and its citizens."
Accordmg to research done for the DepartmerJt of
, Labor crimindl history record subjects have the following
specmc characteristics: males outnumber females 85 to
15 percent; Blacks outnumber whites 70 to 30 percent,
* and adults outnumber juveniles 94 to 6 peroent,, At is also
N estimated that about 40 percent of reported arrests are
. for a serious-crime.® Conversely, this means:that about
- 60 percent ‘of reported arrests are for minor crimes,
primarily victimless crimes _such as prostitution, dtug use
and gambling. About 20 percent of all offenders havi
multiple arrest histories. However, approximately 50>
percent of criminal history record subjects have not been
afrested Jn at least ten years.7 Further, studies show that

~ approxlmately 40 ) 60 percent of all arrests do not end in
conv1ct10n.° ’
: Assumingrt ese statistics are largely correct,

' the impact of rehance on criminal history record infot-
mation for'empjayment decisions is substantial. Indeed,
even if the 30 to 40 million estlmate is substanually .
[} *

o ~

13




-« )

. 1nflated the number of people in the work force with
criminal h1§tory records is still likely to be quite large.
What this suggests is that criminal histories have
the potentlal of restricting employment opportunities for
large numbers of people and may adversely affect indi-
viduals who have never been cpnvicted of a crime or
.never arrested for a serious 9ffénse or who have estab-
lished a substantial pénod of

me free from criminal
inyolvement. o

.

USE OF CRIMINAL HISTORY RECORDS

- "Even assuming that the number and nature of crimi-
nal history records is such that pollcymakers ought to be
concerned, one must also ask whether there is any reason .
to believe that criminal history records, where available,
influence private employers' decisions. If it turns out, fot
example, thataﬁ) te employers tend to ignore criminal

* history record mation, then its availability is not a
significant issue.
Some commentators have speculated, for instance,

.° that the W of the criminal history record/
. Eloymen issue is overstated because most applicants
lie \about their criminal history background and most

s employg rs are never the wiser.® It has also been suggest-
. .ed that most ‘offenders are only qualified for (and only

look for) unskilled jobs for which a criminal history record
poses little or no bartier to employment.*’ It is also
argued that most offenders have so many other handicaps u
to employment such .as race, youth, and educational
deficits, that a criminal history record makes little incre-.
mental contribution to the offender's ¢ ployment prob-
1éms.!!  Finally, a few especially sanguine observers o
minimize the impact of employer access policies because, ’
+ . in their view, legal and social barriers to the employment
of offenders are disappearing. In one celebratedicase, for
example, an ex—conv1ct recently became .a state court
]udge‘12 '




Despx‘te':x_these arguments, the, overwhelmmg con-
sensus of the- l,gérq ¢-indicates. that criminal hisfory
record informatién regarded by the private business

community as a legitimately significant factor in deter- |

mining employment suitability. A study done for the
Department of Labor in 1979 reviewed the published
literature concerning employment barners for individuals
with criminal history records. While the empirical work
that has beén done on the? topic of employer use of
criminal hlstory“ records is far from definitive, the De-
_ partment of Labor study- tentatively concludes that: (1)
15.percent of private employers flatly refuse to hire any
offenders; (2) 5 to 10 percent -ignore offender status; and
(3) the remaining 75 to 80 pertent of private employers
take criminal hlstory regord data 1nto account but make
case by case deférminations.

Apparently, prlva,te"-employers seldom express théir
policies for using criminal history. records in writing.
Nevertheless, there appears to be little question that a
criminal history record of viglent crimes or of dishonest,
fraudulent acts is. treated b 1y almost all employers as an
extremely negative factor.'', Indeed, in one somewhat
aged study, 66 of 75 employers interviewed said that they

would not consider hiring an applicant with an assault.

arrest even if the-arrest never led to a conv1ct10n. 15

- Furthermore, the "fraudulent or dishonest" clause in )

most commercial fidelity bond contracts reportedly has
the effect of preyenting or at least discouraging many
employers from hiring apphcants with arrests or convic-
tions for theft, frud, or other &rimes which imply that
the record subject has a dishenest or untrustworthy char-
actér.!® . -

. Logic would suggest that the posmon being apphed
“Tor amsoraffects an,employer's’interest in obtaining crimi-
_nal history data’ ‘For example, employers can be expected
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to try especially hard to exclude vislent or’dangerous
employees from unsupervised settings or from  settings
where these employees are exposed to children or other
vulnerable individuals. Similarly, employers can be ex-
pected to fhake special efforts to exclude dishonest, or
untrustworthy employee& from positions in which they will
handle large sums of ‘money, or be responsxble for, expen-
sive or sensitive tangible resources, or be entrusted wjith
proprietary information. g

A spokesman for a public utility made thé industry
argument for acces$ to criminal record data about em-
ployees in sensitive pdsitions in the following manner:

"In connection with its. supply of gas and
electricity to members of the general pubhc,
this company is vitally concerned in obtammg
and retaining employees of high calibey who do
not have criminal records so that are in
position to assure ourselves and our custom‘e‘
that-employees of this company who enter
their homes on Company business, e.g., read-
ing of mieters, activating and terminaing ser-
vice, customer rélations contacts, etc., are
trustworthy and reliable. Hence, we are
opposed to any limitations being imposed upon
us.., with respect to obtaining records relating
to criminal conduct.'”

-

-

7. » -

Surveys of parolees indicate’ that many pifolees

certainly believe that they are discriminated against by »

private employers because of their criminal ‘history reg-
ord.  In one survey 55 per&ent of the parolees polled said
that they 'had encountered specific incidents of {ob ~dis-
crimination Based on their criminal history record.

There is also some evidence, although it is by no
means definitive, that private employers seldom dis-
tinguish between arrest and conviction records.'® In the

view of some observers, employers do ‘not.want to absorb

the expense of investigating the circumstances surround-

ing an arrest and thus they treat arrests as they would

- . -
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treat convictions.?® Reportedly, some employers also
take the view that an offender's actual’criminal history
record, whether it includes arrest data, conviction data or
beth; is only the tip of the iceberg and therefore under-
states the true dimensions of the offender's criminal '
behavior. .

There is also some evidence in the literature Wwhicha
suggests that the effect of a criminal history record upon «
- employers exténds beyond_ the- initial hiring decision.
Some of the literature indicates that when employers do
hire offenders they offer offenders less desired jobs, fess
N pay or establish special probationary periods.2!
However, the record on employer use of criminal
«  history recordls\}‘rficates that the great majority of jobs in
. the private sec do remain open to offenders .and the
literature suggedts/that many jobs are made es}ecxally
available to offenders who'can demionstrate their rehabil-
itation.2? B I
! Moreover, many employers have been active partici- t
pants in various types of offender employment oppor-
funity programs. One study, in fact, concludes that the
corporate record in providing employment for offenders
. has been quite pdsitive. ~ ',

_ » .
. "The corporate and busingss communities-have
not deliberately obstructed or hindered efforts
by ex-offenders to Qbtain suitable empoym ent
after their discharge from penal institutions,
snor have they remained apathetic to the prob-

*~*  lems which these dlsarﬂantaged persons face. ,
Rather, individuals within the business com-
munity are currently engaged in a number. of
innovative, risk taking steps to show their
concern and 4o absorbgthe flow of partlally
rehabilitated ex-qffenders."??

The lack of: thoroUgh empirical survey work about
employer practices precludes confident summations about
employer use .of criminal history records. However,
whatever ameliorating- facsors may exist, and whatever

N




_ complexities and deviations may exist, tlé;e is one point
on which all analysts seem to be agreed: private em-
ployers yse criminal history records to make adverée
employment decisions about criminal history record sub- .
jects. : /

.

EMPLOYER ATT ES- l
, \
It is difficult to reach a firm conclusion -about
employers' attitudes toward access to criminal history
data. The available empirical data is by no means,
conclusive. Moreover, the available data is somewhat
conflicting. The Harris Survey performed for Sentry
Insurance found that 86 percent\of the business empl)o/ers
g from the "Fortune 500" list regponding t® the Survey'said | ’
that they believe it is improper for, employers to ask
applicants for non-sensitive posmons about their arrest

] e

) hlstory.z" Similarly, the great majority of 100 employer
representatives who testified in 1975 at hearings held by
A the Law Enforcement Assistance Administration (LEAA)

to review criminal history recérd regulations then under
consideration by LEAA said’ that they ohly sought ‘to’
preserve employers' rights to ask far conviction infor-
‘mation, not arrest data. 5 -

_The American Society of Personnel Administraters
and Equifax sponsofed a survey in 1979 in which personnel
‘administrators expressed their reaction to the recom- .
mendations “of the Privacy Protection Study Commission.
The respondents agreed with the Privacy Commission's
,recommendation to, "ugt onlg' conviction records relevant -~
to an employment decision.” N

By contrast, most of the available hterature and
research appears to suggest that m/ény private employers
do behe,ve that both arrest and conviction history data is

~relevant. to employmént decisions. _According .to one

, Survey, for example, 79 percent of employers solicit

_arrest and cpnviction information on application forms ?

, “Many ergpipyers apparently believe that both an arrest
and a conviction record have strong predictive value |
about the apphcant’s job perforn\'ance and rus/u-kellhood of

/v
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" repeating a criminal act.?®
A 1979 study of the social impact of the interstate
exchange of criminal histories done for the Congress'
Office of Technology Assessment (OTA Study) concludes
that substantial numbers of private employers still seek
criminal Ristory data. G

‘\:fl'All that can be concluded is that substantial
numbers of employers do seek this information
‘and that there is some scanty evidence that—
use is decreasing."?? .

” ‘ .

This conflict in perceptions about employer atti-
tudes also seems to be reflected in the discrepancy
between employers' written and oral representatxons.
Many employers', formal written personnel policies indi-
cage that employers neither collect nor use arrest data’
and use conviction data only when it is timely and
relevant.

However, in informal or prlvate settmgs, many
personnel executives may admit that. they are in Jfgct

;) anxious to obtain both arrest and convietion ddta.’®

Personnel, executives acknowledge that the bottom lige
for most employers is that they prefer to be able to

obtain themaximum amount ‘of data about applicants and

incumbents. 'Even among employers that refrain from
attempting to obtain arrest data, there is at least

~ sentiment for getting such data. This does not mean that

employer representatives believe that the data should
alwadys be used. Rather, such data could be evaluated and

" “used if &ppropriate.

v

. OBTAINING CRIMINAL HISTORY DATA ’

Private employers ordinarily use one or more of
three methods to obtain criminal history data. Easily the
most comnron method is to seek such information directly
from the-applicant, wsually by including“the question on
the application form. A second method used hy employers
is to hire-consumer reporting agencies, prlvate gnvesti-

-~




gators, or other third parties to obtam cnmmal history
data. Occlsionally there are public reports of abusive
practices by investigators seeking crimipal histofy data.
For example, a New York City police detective was
caught selling arrest record information to Wackenhut
Corporation, a private-detective agency, which then p-
plied the data to scores of emplorment age and
gredit bureaus along the East Coast.> ; Y,

The third method employers-use to obtain criminal
history rec®rds is to request the data‘ directly from
criminal justice agencies, usually local police depart- '
ments. The OTA Study reports t only a little data
,exists regarding the number of crifhinal history requests
to criminal justice agencies made by private employers.
However, what information has been ¢compiled indicates
that criminal justice agencies receive substantial numbers
of requests from non-criminal justiCe agencies. For the
. . most part, these requests appear to be for employment
purposes from public and, to some degree, private e
¢ ployers. Up until 1974, for example, the Winston-Salem,

North Carolina Police Department reportedly provided
criminal hlstor¥ records to local, private-employers for

/— 50¢ a request. )

The OTA Study. surveyed managers of criminal hls-
-tory record ¥stems in 35 states, and found that 20.6 ,°
percent of the total number of access requests that they
received were from non-criminal justice agencies. The
managers, speculated that most of these requests were
: far employment purposes ‘of various kinds.??

- In fiscal year 1978, 42 percent of all access requests
made to the FBI's  Identification Bureau were made by *
federal non-criminal justice agencies. Two-thirds of
those requests were for emp{ﬁyment purposes. 3"

-
,
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J0B PERFORMANCE : '
. Just as data is lackmg about employer perceptions, ’
»" policies and practices, data. is also lacking about the
actual job performance of offenders. In other words, even
assuming that. most private employers want to have

»
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access to. at least convic\t“u_)n data about their applicants,
‘there is very liftle empirical data to indicate whether this
is a reasonablge wish. The OTA Study emphasized this
phenomenon: ’

"In short, justification for the use of criminal

history records focus on the probative value

that such records have in predicting the be-

havior of individuals. Little 'systematic infor-

tnation exists on this question."*? .
'%I Of course, private employers may have reasons
other than potential job performance for wishing to
review applicants' criminal history background. It is
possible to identify several other motivating factors, such
‘as emgloyers' heightened legal liability to victims, in the
event bf a violent outburst by an offender, insurance
bonding requirements, and publi¢ image. Some observers
sppaulate that employegs seek to obtain criminal history
data because it provides a convenient basis for making
hiring decisions. They believe that most employers have
great difficulty making hiring and other employment
decisions and, therefore, a criminal record is convenient
and appealing cirterion. - .

Employers may also want to see applicantst criminal
tory recordsybecause employers may fear that offen-
ders recidivaté and thereby sun a risk of losing the
services of the new employee (or worse becoming the
-victim of the new criminal event). Although recidivism
statistics are not always consistent_or wholly reliable,
they generally support the argument that once an indi-
vidual is arrested or.convicted "ﬁé is likely to be in trouble

# with the law on future occasions.. ) *
Some of the recgdivism statistics are. plainly
wstaggéring. For example, a retent Study by the United

States Parele Commission indicates that 60.4 percent of
arrested, but not convicted, individualssare convicted for
a subsequent crime within six year§.” The same study
; shotwss that 27.5 percent of individuals" released from
prison have been convicted of a subsequent crime within

7
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six years 36

However, available survey data also suggests that a
principal factor affecting recidivism is employment.; One
analyst expressed the problem as follows:

"Recidivism, defixed as the tel:gency of for-
mer offenderd to‘return to. prison, poses a
significant challenge to those who would-alle- .
viate the nation's seriets crime problem, con-
-, tinually * frustrating effgrts to return ex-
offenders to the mains;r%m of-society, Cur-
rently, two out of everf three former offen-
ders return to a life of crime... /

The 1nab111ty of many former offenders t]

-obtain decent, rewarding jobs after they are

reteased ‘from ‘prison contnbutes significantly .

to this high recidivism rate."®’

Several* recent studies and analyses indicate that
offenders who find full-time employment are far less
likely than unemployed or underemployed offende $ to
recidivate. One analyst, for' instance, claims that unem-
ployed or underemployed parolees are "four times as
likely to return to prison as their fully employed counter-
parts 38
In addmﬁ»ﬁv employer concerns about rec1d1v1sm,
most observers agree that the principal reason ‘that em-
ployers seek criminal history record information is that
"they, believe such data' will help them to predict the
applicant's potential value and trustworthiness as an em-
ployee. s

As to trustworthiness, & spall and admittedly incon-
clusive body of survey datd suggests that ex-offenders are
no more,.and perhaps less likely, tQ be involved in job- ) e
related crimes than other employees. For instance, a
1976 Wisconsin study revealed that of more than 1,000
Wisconsi 0& parolees, only 1%.were accused of )ob-related
crimes dne year after release.a?

Another ex-offender job program acmeved almost

~
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identical statistics. "The program placed 450 ex-bffez}ders
in regular, full-time jobs with promotion poténtial. Afte §J
two years, half of the offenders were still on the job an

only 7 had returned to prison.*®

make valuable, contributing employees.**

Inconclusive .survey data further suggest that dx-
\gﬁenders not only make law abiding employees, they

A survey of

Maine emp’oyers, for “example, who accepted referrals
from an ex-offender placement program. reported that the
majority of employers rated ex-offenders' work as quanti-

respects.
looked only at parolees.
job performance of arrestees.
generalize about crimes and criminals.

- tatively and qualltatlvely seperior to the work of other
“employees.

Similarly, research done for the Department
of Labor summarlzmg relevant literature, finds ex-offen-
ders in some circumstances make more efficient, effec-
tive employees than non- offenders.*? )

These generalizations ought to be qualified in two

First, almost all of the survey research, has

Thus, little is known about the

Second, it is difficult to
Within certain

sub-groups_the propensity for both recidivism and poor job’
performange do in fact appear to be quite high.

In the absence of definitive, empirical data thete is
certain to be continued dlsagreement as to- whether
conviction records, much less arrest records, are proba-
tive or relevant for private employers. For its part the *

+Supreme

urt, in now famous words, declared that a
,fifteen yefr old arrest record was not probative of

miscondu¢t and therefore could not be used as an auto-
matic-bar to llcensure for the practlce of law.

\

"The mere f ct that a man-has been arrested .
has very little, if any probatlve value in show-
ing that he has' engaged in any mli?xduct."""

A much celebrated federal district court caée,
Gregory v. Litton Systems, Inc., which held that auto-

matic rejection of an employment application because of
an arrest record violates federal equal employment oppor-
tunity law, was also very critical of the job relevancy of

arrest records.
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"(There ls- no evidence to support the claim .

’ that persons -who. hdve suffered no criminal

’ convictions but have-been arrested-on a num-

‘ ber of occasions can be expected, when em-
ployed, to perform less efficiently or less
honestly than other employ In fact, the

»  evidence in, the case was mwhelmmgly to

the contrary. Thus, information concerning a .

prospegtive employee's record of arrests with- o .
v 00t cofivictions, is irrelevant to hlS suitability '

. *or qualification for employment." 45 .

If it eventual!y turns out that -criminal hlstory
record information is-not relevant to employment deci-
sions, many people feel that private employers should be
denied access to all criminal history data. If; on the other

'+ hand, it turns out, as many believe it w1ll, ,thaf at least .
some cr1m1nal history record information is in fact rele-
_ vant to some private empl’oyers in some c1rcumstances,
then it.is important to identify the likely benefits and
drawbacks of employer access, in order to gét a better
sense of the interests at stake and the potential,
approaches to reconciling these competing interests.

-,
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: (PART TWO

CONSTITUTIONAL, STATUTORY AND
. COMMON LAW CONSIDERATIONS

»
-

This part 'of the report describes and analyzes
relevant legal standards. The constltutlgnal Statutory,
regulatory and common law considerations that apply to
_employer access are dlscussed

R )
' CONSTI’RUTIONAL LA?

-

., At first impression, the question of employer access

to criminal history records appears to involve the colhsxon
of at least two constitutional interests. Denial ofb, M-
ployer access arguably impinges on empB®yers' irst
Amendment interest in the freé flow of information.
Conversely, authorization for, access arguably impinges on
the subject's constitutional ri%ht, of privacy. |
‘Constitutional case law largely rejects both of these
s arguments The case law indicates that, éxcept in narrow
" instances, -the Constitution is neutral It neither com-
mands that criminal history data be dissemindted to
-employers nor proh1b1t§ that result.

-

Employers' Rights to-‘Obtain lnformﬁtion

It is important to. note at the oytset that employers'
"information rights" under the Constitution are no greater

% (and no less) than the information rights af any other

member of the public. Although no constitutional deci-
sion discusses the information status of employers, the
Courts have“refused to accord the media special status
rights for access to government held data. -

"(The first Amendment does not guarantee the

press a constitutional right of gpecial actess _
to,lnformatlon not available tS- the, public™
geherally.*® .~ ., N
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*  THe Court's failure to grant the media special

access rightfs, despite the First Amendment's specific.

mention of the press apd the unique role that the press
plays in furthering- First Amendment goals, makes it
extremely unlikely that the Court would be receptive to
arguments that employgrs dught to have special constitu-

. tional information access rights.

-
Public's Rights to Obtain Information

Although the Supreme Court has said, rather enig-

matically, .that access to information, at least for news
» gathering purposes, warrants some degree of First
Amenqunt protezxon,f’7 the Court has made clear that
in- general, the First Amendment does not grant citizens
(or employers) a right to compel the government or other
parties to turn over information. Abolrt-ﬁ far as the
Supreme Court has be®n willing to go in prqviding some
kind of a First Amendment access right is to say that
when ‘criminal record information is containedin a public
record the information must be avallable to the public. In
Cox Broadcasting Corp. v.- Cohn“® the Supreme Court

. . struck down.a Georgia statute that prohibited the publica-

tion of a rape victim's name. The Court |said that once
the name had been placéd in a. public|\court record,
statutory eestrictions on access and dissehination vio-
lated the Flrswnendment.

But Cox really begs the questlon. The' question is

not whether criminal.record information should be con-.

sidered public, and th#ls available to employers, once it
- has been placed in a public record. The courts have long
held that the public must be given access to court
records, police, blotters and other original records of entry
Iraditionally considered pubhc.” The real questlo’n is
when should crimjnal justice data_be placed in a public
record. . And here the Constltutlon .'does not provide
definitive answers. .

A couple of cases seem to suggest that the public
has a right to obtain cértain limited infqrmation about
criminal justice events, such as factual infofration:about

L | L 20 2'7‘ .
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» an arrest, when the information is newsworthy and con-
temporaneous. - .
For example, in Tennessee Newspaper fnc. v. Levia_ ¢ -~
newspaper claimed that the ®mfted States Attorney's
policy of withholding information about individuals re-
cently arrested of federal crimes violated the First .
Amendment, the Federal Freedom of Information Act and
the’ Federal’ Privacy Act.’® The court's gpinion did not
mention -the” newspaper's cgnstitutional claim, but, in
holding for the paper on stattitory grounds, the court did
stress the legitimate and extensive publjc interest in
contemporaneous arrest information. .
The opinion states that individuals who are arrested -
. or indicted: ’

...be(l:ome persans in whom the public has a
legitimate interest, and the basic facts which
identify them and describe generally the i

viduals, who are essentially public—person-

ages."

. -
Criminal Justice Agencies' Right to Disseminate Infor-
mation ' )

\

It is important to emphasize that once a jurisdiction
decides to make conviction or arrest information public
(bearing in mind that, with perhaps a few exceptions, they -

_arehot under a constitutional comgulsion to do so), it is
increasingly clear that neither the right to privacy“nor
» any other constitutional doctrine prohibits such dissemi-
nation. This statement could not have been made during
the first part of the 1970'. - However, in 1976 the
Supreme Court published an opinion, Paul v. Davis, that,
in the words of one federal district ‘court, "snuffed out"
the. constitutional right of privacy for criminal history
records.*? L v 3
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- Paul v. Davis Extinguishes Constitutional Claim

Paul v. Davis involved the following facts. In

. anticipation of the 1972 Christmas season the police
chiefs of Louisville, Kentucky, and surrounding Jegferson
County circulated a flyer to local merchants containing
the names and photos of "active shoPlifters." Davis had
been arrested for shoplifting some 18 months earlier but ‘
had never been convicted (although the charges were still ,
pending). Davis swed the police chiefs for a viclation of }

‘the federal statute (42 U.S.C. Sec. 1983) that makes it

. unlawful to deprive a person of his constitutional rights
under color of state law. .

Davis claimed that circulation of the flyer yiolated
several of his constitutional rights, including his right of |
due process, his right to liberty (which Davis argued had 4
been violated by the damage caused to his reputation),
|

- and finally, his right to privacy.

In addressing the privacy claim the Supreme Court -
said that the constitutional right of privacy protects |
certain kinds of very personal conduct, usually related to
marriage or procreation. The Court said that Davis' clairn
was unrelated to these types of privacy considerations, -
and ,concluded that the Constitution does not require
criminal justice agencies. te* keep confidential matters
that are recorded in official records.

vis) claims constitutional protection
against the disclosure of the fact of his. arrest
on a shoplifting charge. His claim is based not
on any challenge to the state's ability to
, restrict his freedom of action in a sphere
- contended to be "private" but instead on a 2
. claim that the state fay not publicize a
record of an official act such as. an arrest.
None of our substantive privacy decisions hold
tllis or anything like this, and» we decline to
enlarge them in this manner.

N
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This is not to say that\Paul v. Davis eliminates all
constitutional arguments for prohibiting the public's or
employer's access to criminal history records. For one

- thing, Paul v. Davis only indirectly involves the' Consti-
tution. The Supreme Court has traditionally taken a
narrow view of actions brought under Section 1983. It is
possxble that the Court wduld have given the constitu-
tional.argu ts a begr hearing in another context.

Secondly, the charges against Davis were still ac-
tively pending at the time when the police circulated the
flyer.” Had charges been dropped* or Davis been acquitted, -
the Court might have been mare receptive to Davis'

r~ constitutional’ arguments,

Thirdly, it is-pdssible to argue that Paul v. Davis -

merely restates “and emphasxzes the message of Cox v.
Cohn-=-if information is in public records it must truly be
treated as pubhc. (' owever, the problem with this

,  argument is that in Paul v.'Davis the information was
contained in an "official" record and the opinion does not
address the public record issue.)

"

Decisions Applying Paul v, Davis
"To date, only a few. decisions have given careful
attention tonPaul v. Davis' effeqt on the extent to which
the’ constltutlonal right of privacy applies to criminal
history "records. S*  However, all of these courts have
. interpreted Paul v. Davis broadly to hold that arrestees do .
‘not have a constitutional interest in prohibiting the dis-
semination of their arrest records. /
_dIn Hammons ¥. Scott®® a three-judge federal dis-
trict court panel held that an arrestee was not entitled, .
on constitutional gréunds, to an order purging his record.
.. Inthis case all charges against the subject wer® dropped a
"day after his arrest for assault with a deadly weapon. The
subject had no prior arrests and drgued that maintenance
and dissemination of this record violated his constitu-
tional right of privacy and harmed him by impeding his .
oppor‘tumnes for employment and licensing and causing an
. mc:reased hkehhood of police surveillance. .

&
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The court was emphatic in declaring that a consti-

tutional action foﬁ"purging or sealing does not exist in the
" wake of Paul v. Davis.
fauwk v. Uavis

However, by its opinion of March 23, 1976 in
Paul v. Davis (citations gmitted), the United

- States Supreme Court has snuffed out the
short life of this action.®®

‘ '

[

.. The Hammons' opinion even extends the reach of
Paul v. Davis somewhat to cover not only cases where
the charges are still pending, but, as well, cases, such as
that presented in Hammons, where all charges have been
dropped. K a

In a more recent decision, Rowlett v. Fairfax,’’ a
federal district court in Missouri cited Paul v. Davis as
authority for holding that an arrestee whose charges were
dropped shortly after his arrest had no constitutional
interest that would support the purging of the FBI's rap
"sheet entriés.. The opinion criticizes those pre Paul v.
Davis cases which hold that constitutional privacy and due
process rights give subjects certain recordkeeping rights
' regarding their rap sheets. The Rowlett coyrt states
expressly that it "agrees with the comment in Hammons
that Paul 'snuffed out the short life (of this attion}.”

; In Jones ¥. Palmer Media, Inc.,*Y .a former Con-

" gressional candidate sued a Congressional staffer for
invasion of privacy after the staffer released to a news-
paper a record of the candidate's prior arrest in Lorenzo
Marques, Portuguese East Africa. The court cited Paul v.
Davis to support its holding that the staffer's release of
the candidate's arrest record did not deprive the candi-
date'of his constitutional right of privacy. The court
concluded that Paul v. Davis stands for the proposition
.that the constitutional right of privacy does not protect
an individual's interest in his reputation. In order to
involve a constitutional interest.the court said that the
alleged invasion of privacy must interfere with or alter a
legal status or property right of the individual.

-
-
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Interestingly, the court speculated that where the
reputational damage could be coupled with some more
tangible damage, such as interference with the subject's
property interest in retention of a civil service position,
the record subject might have a constitutional claim.
This.reasoning, were it to be applied in other cases, leaves
the door.open slightly for record subjects whose criminal
history record is disclosed to empl@yers and who conse-
quently, lose private sector jobs in which they have a

property interest (such as ténured positions) to argue that
their canstitutional Cight of privacy was violated.

Most recently;™\a federal district court panel re-
jected the comstitutional claims in an invasion of privacy
suit brought against federal law enforcement officials. In
Gonzalez v. Leonard,®® Rodolfo "Corky" Gonzalez
accused, federal Immigration and Naturalization Service
officials of defaming him and invading his privacy by
disseminating a telex to law enforcement officials stating
that Gonzalez and others were planning to kill police
officers by luring them into ambushes. The coutt con-
cluded: )

-

"Paul v. Davis clearly disposes of the plain-

tiffs' privacy’claim. More broadly,*Paul estab-

. lishes that the interest which the plaintiffs'
claim has been invaded by the defendants--
their interest in preserving their. gopd reputa-
tionss-is not protected by the United States
Congtitution, although it may well be safe-

guarded by tort law of one or more States."®! .

. .

In the wake of “these decisions there can be little
question that disclosure of criminal history records--even
if incorrect; incomplete or dated--does not in and of
itself violate the subject's constitutional right of privacy.
For a violation to occur, the record subject will have to
show more than .mere harm to his reputation or his

« sensibilities. The record subject will have to show that
the disclosure damaged some specific property interest or

) ) .
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liberty interest recognized by the constitution or other
law. In effect, the courts are saying that individuals will
have to have. some other.constitutional or legal cause of
act‘lon to supplement their information privacy claim.

Naturally, if it is now true that a criminal justice
agency can release arrest record information or intelli-
gence record information without constitutional privacy
obstacles, these agencies can also release conviction
information.

Pre-Paul v. Davis Privacy:'Opinions

r Paul v.Davis and its progeny appear to be sweeping
away a rich accumulation of earlier constitutional case
law which held that criminal justice agency dissemination
of arrest record information «(but not conviction record
information) to private employers could be 3 violation of
the subject's constltutlonal rlght of privacy.®

Menard v. Mitchell®3 was perhaps the most influ-
ential and widely quoted pre Paul v. Davis constitutional
privAcy case involving dissemination .of arrest record
information. Menard was arrested for suspicion of bur-
glary, but two days later charges were dropped, and
Menard subsequently sued the FBI to purge his arrest

&record. The federal court of appeals' panel said°that if

“the arrest was made without probable cause there is a
real question as to, "(W)hether the Constitution can
tolerate any,adverse use of information or tangible ob-
jects obtained as a result of an unconstitutional ar-
rest..."5* - : .

Even if the arrest were made with probable cause,
but the charges eventually resulted in a favorable dispo-

~ sition, the Menard Court felt that an order limiting

dissemination (sealing) might be appropriate (although

/—?argmg-w‘ould not be) if the plaintiff could show that: (1)

his pictures would be publicly displayed in a rogues
gallery; or (2) his arrest record would be disseminated to
employers; or (3) retention of the record would be likely
toresult in harassment by government officials. .

i . -
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. emerges from this analysis_of the constitutional principles

. FEDERAL STATUTORY LAV ‘ \

-

From a policy standpoint, one irr]portant point

affecting employer access to criminal history records.
Employer access to this data is now largely a mattet of
federal and state statutory law and its implementing
regulations (and to a very limited extent, common law
privacy standards). Thus, public consideration and debate
of 'the pertinent policy issues becomes a far more im-
portant task now that the protections (and limitations) of
constitutional standards-are-not-available. - -—-. -~ .. —

Federal statutory law_does not comprehensively \
address the issue of private employer access to criminal
history records. However, several federal statutes and
regulations affect both federal and state dis¢losure o -
criminal history data to private employers. -

FOIA and the Privacy Act

The Federal Freedom of Information Act®® (FOIA)
sets the basic pattern for disclosure of federally held
writtén information. The FOIA requires that federal
agencies madke available.to the public, upon request, all
written information in their files unless the withholding of
the information can be authorized under one of the FOIA's
nine exemptions. The extent to which the FOIA's ex- '
emptions can be used to limit pubhc access to specific
types of criminal justice information is an area of un-
settled and,changing law.

Generally speaking, only three of the FOIA's ex-
emptions are petential sources of authority for denying
access to criminal history information: subsection (b)(3),
if the information has been specifically exempted from
disclosure by statute; Subsecfion (b)(6), if the disclosure
would "constitute a clearly unwarranted invasion of per-
sonal privacy; and subsection (b)7), if the information
involyes investigatory records and disclosure would result

S




in one of six types of harm specifically identified jn the
subsection. .
The Privacy Act,ss despite popular mliponceptlons,
" has little zffect on employer access to Griminal )us'ace
information. The Privacy Act prohibits federal agencies
from releasing most types of personal information without
the subject's written consent, unless the release is per-
d mitted under one of that Act's eleven exceptions. One of
those exceptions permits agencies to release information -
- that- must be disclosed wa#ler the FOIA. Thus, if a
criminal record is to be withheld it must qualify for. one
_of the FOIA's disclosure {xemptlons Otherwise,_the

FQIA requnres ‘its release and therefore the Privacy Acts
exemption is met.

i Department of Justice Regulations
L4 L

In interpreting the}BA the Department of Justice
has taken a generally protective, pro-privacy view of the
release of criminal history record information. Its regu- __~
lations prohibit the Federal Bureau of Investigation (FBI)
from releasing 'summaries of arrest and conviction infor-
mation to the general public.®” The only exception that is,
recogmzed is for conviction and arrest record information
that is "reasonably contemporaneous" with the event to
which it relates. .

The Department of Justice bases its regulation on
language in 28 U.S.C. Sec. 534 which authorizes the
Department of Justice to, "exchange these records (crim- .
inal history records) with, and for the official use of .
authorized officials of the Federal Government, the

r states, cities and.penal and other institutions." 88 The
Depargtment of Justice reads this section as implicitly
prohibiting the Department's release of criminal history

< records to non-criminal justice agencies.®?

However, this dissemination prohibition has been
slightly amended by Public Law 92-544 which authorizes
the FBI to disseminate arregt records to federally char-
tered or instred banking institutions and with officials of
state and local government for employment and licensing
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“purposes.’® Even in these instances, the, FBI is forbidden .

by regulation from releasing atre ords that are morée
than one year old and are not accOmpanied by a disposi-
tion. ' The regulation explains that the purpose of this
policy is, “to reéduce possible de g.l{o’f‘employment
opportunities of licensing privileges .to individuals as a
result .of the dissemination of identification records not
containing final dispositional data concerning criminal
char ges bréught against such individuals?!

. Whether this combination of regulatory and statu-

. tory. law can properly be used to deny an FOIA request

made to the Department of Justice for criminal history
data is being tested in a federal- district court suit
underway in mid-1981. The Reporters Committee for
Freedom of the Press and Robert S¢hackney, a reporter
for CBS News, have brought an FOIA lawsuit against the
‘Department of Justice for access to arrest and conviction
information regarding the Medico's (Phillip, Charles and
Samuel).’? The Medico's are reputed to be organized
crime figures and the plaintiff's claim that they are only
seeking information that has already been ‘contained in
public court records. Many observers believe that ‘when
the- lawsuit is over, the federal government, in most
cases, will have to rg}ea&é{

quhl EmploymentOpport‘mi’ty Law = .

One additional area of federg— law affects private
employer access to, and particularly use of, criminal
history' data. Title VII of the Civjl Rights Act of 196473

2

* and related law’" prohibit an employer from using crimi-

nal history records for employment decisions if ‘such use
has an adverse impact uponsa partiéfular group, such as a
racial, ethnic or religious group, and the adverse impact
cannot be justified as job related: In other words, if
adverse impact is established, the employer must be able

to demonstrate that the use of the criminal history record 4

is relevant or related to the duties and.responsibilities of
the particular positic;n.75 - .

LI

) _conviction and perhaps arrest
information upon receipt of an,FOIA request. ’
. ) :




‘Several decisions have found that use of either
arrest or conviction records as an automatic bar to
employment does have an adverse impact upon racial
minorities and therefore violates Title V= The courts
have taken judicial nqtice that Blacks are arrested and

~ convicted in proportionately far’ilisther percentages than

whites. One study, for example, estimates that about 90
percent of Black urban males may have an arrest rec-
ord.”® According to recent Uniform Crime Reports
bublished by the FBI, Blacks account for about 35 percent
of all arrests nationally for the seven "Index Crimes,"
while comprising less than 15 percent of the population.:'

In 1970 in Gregory v. Litton Systems, Inc., 78 3

¢ federal court of appeals panel held that it is a violation of

equal employment opportunity law for a private employer
to automatically deny jobs to persons with arrest histor-
ies. The court basedjids decision on the far higher
incidence of arrest historf§llg among Black males. .

In Carter v. ‘Gallagher, another federal appeals
panel took Gregory one 'step further and found that
-Minnedpolis' fire department's policy of automatically
barring employment to individuals with a conviction tec-
ord was. discrinminatory.’? The court found that Black
males make up 4.7 percent of the population of Minne-
apolis but account for 12.19 percent of its felony convic-
tions. Other cases have also held that it is a -violation of .
the nation's equal employment law to summarily reject
‘for employment applicants who have ‘conviction rec-
ords.%% . * .

It is important to bear in mind that equal employ~- |
ment opportunity considerations do not bar employer
access to data--merely its use\in a discriminatory man-

. ner. It is also important to note that an employer who
uses conviction record data (and, to a much lesser extent,
arrest record data) on a case by case basis, without using
the data as ah absolute bar to employment, and who can

.

. show that it makes sense to take the data into account .
because it is job related, will often be upheld by th ‘
courts. ’ ’ ‘
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.__—of “theft was upheld. The court said that the

In Richardson v. Hotel Corp. of America,®®, for
example, a hotel's discharge of a bellhop for conviZions

heft
convictions were related to ‘the bellhop's employment
responsibilities which included access to guest's rooms.
Other courts ha\Q upheld a dismissal of a bus driver for
conviction of aggravated assault®? and denial of a taxi
license to an individual convicted of drug offenses.®?
f‘ However, there can be no question that employer
e of criminal history data (and even its collection, to
the extent that such collection implies use) for employ-
ment purposes exposes employers to a potential risk of
liability under federal equal employment law.
Ironically, equal emiployment opportunity doctrines
may have the unwitting effect of encouraging employers
, to use third party sourcés of information such as criminal
records. The personn&l administration literature has
emphasized to employers that they run a risk that appli-
cants and employees will bring equal employment oppor-
tunity complaints if the employer asks them Tirectly
about their criminal history background.®* As an alter-
nate and normally clandestine strategy, some writers have
urged employers to seek criminal history record informa-
tion from third party, public sources such as th urts
and police agéncies.t;ys, AR
7/

_3ISIA Regulations ' « .

The regulations issued originally by the Law En-
forcement Assistance Administration (LEAA)®® and now
dministered «under the,Justice Systems Improvement Act
(JSIA Regulatjons) are an important influence on state
standards for émployer access to criminal history records.
The regulations were issued pursuant to the single
privacy standard that the Congress adopted during the
70's dealing with criminal justice information. The Crime,
"Control Act of 1973 (which amended the Omnibus Crime
Control and Safe Streets Act of 1968) directs the execu-

" tive branch to assure that the privacy of all criminal
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history. information in state and local "systems that re-
ceive federal monies is adequately provided for, and
further directs that such information "only be used for
law eniorcement and criminal justice and other lawful
purposes."®’ PR
Pursuant to this statute LEAA issued comprehenswe 3

regulations for the handling of criminal history records by
state and local criminal justice agencjes.: Among other

| thin s,iheRegulatmns_ai{ecI_sLaI_e_and local disclosure

of criminal history data to non-crimindl justice agencies,
_such as private employers.—

-Unlike the Department of Justicd Regulations; the — —-

JSIA Regulations do not prohibit states and logalities
from disclosing conviction record information. Instead,
the Regulations only regulate the disclosure of what the
Regulations call "non-conviction data." Non-convicvion
data includes information about arrests without a disposi-
tion (if more than a year has elapsed from the date of the
arr?t) as well as all types of dispositions favorable to a
deféndant, such as acquittals. ¥ The JSIA Regulations
prohibit state and local crimingl justice agencies from
releasing non-conviction informaXon to private employers
or other parties outside of the criminal justice community
unless dissemination is authorized by a state or local law,
an exegutive order or a court ruling.

However, the JSIA Regulations' exception for state
and local law is critical because it means that states and
localities are free for all practical purposes to set their
own dissemination policy. All that the JSIA Regulations
do i set an optional, minimum standard. States and
,localities can set more restrictive dissemihation standards
and, most importantly, they are free to ignore the LEAA "
approach and enact more flexible dissemination, standards.
In sum, despite the JSIA Regulatigns, a state ‘or locality
can still decide to adopt standards to release criminal
history data, including arrest record data, to private
employers. ‘

STATE STATUTORY LAW ' .

Today, all of the states have adopted statutes that
address at least some aspects of the maintenance, dxssem—

239 - .
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ination or use of é:r/i?inal history records. Twenty-four
‘states, for exampley have enacted statutes that compre-
* , hensively regulate and limit public access to criminal
history information. (both arrests and convictions) main-
tained ingcriminal justice “information systems.®? ‘Other
- states hzg adopted statutes that regulate at least some
types of dissemination, either through regulation of the
state agency responsibje for criminal identification func-
tigrzs or by coverage ‘of some types of criminal history
regords under the state public records law. Still other
C st;Xei,__Bﬁ_\a‘: last count, have approved specific legislative
\ provisions that require or permit the sealing or purging of
criminal historgy record information under enumerated
circumstances.’® - .

Private Emploxer Access Generally

Despite the growing volume of state privacy and
security.legislation and the enactment of state statutory
provisions limiting the dissemination of criminal- history

. records, the rule in thé majority of states continues to be
that private employers can, and do, obtain at least
conviction data and frequently arrest data as well., A
review by, SEARCH of the statutes of the 50 states {plus
the District of Columbia, the Virgin Islands and Puerto
Rico), dndertaken in connection with this project, found

%hat ten jurisdictions (Florida, Illinois, Kentucky, Minne-
» sota, Montana, Nebraska, Nevada, Pennsylvania, the Vir-
gin Islands and West Virginia) provide statutory authorlty

“ for private employers to obtain both cdnvic‘l;i@ﬁ and non-

v
~

convictidn arrest data.’! Another seven statgs)(Colorado,
Connecticut, Georgia, Maine, New Mexico, Tennessee and
Washington) provide for access to conviction data only.??
Eleven states (Alabama, Arizona, Hawali, Kansas, Loui-
siana, Maryland, Massachusetts, New Hampshire, South
Carolina, South Dakota and Utah) have statutory provi-
sionts that' delegate authority to some official body or
~ person (such as a privacy and Security. council or the
, director of the stdte bureau of idéptification) to review

and.approve or disapprove requests for criminal records

from non-criminal justice applicants, including private

employers. . 3 ¢
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. . In- addmon, thirtéen ]UI’lSdlCtlonS (Idaho, Indiand,
" ‘Michigan, . Mississippi, ‘Missouri, New Jersey, North
. Dakota, Ohlo,‘Oklahoma, Puerto Rlco., Texas, Vermont
- and. Wisconsin)®* do not prqvide in their statutes for *
actess by pr. iva;e employers; but do not expressly prohibit
', . such,access either; thus, presumably private employers in
these states might obtain access to some criminal history
records under the state's public records law or by virtue
L. of the exercise of-official discrétion. .
-~ A typicM statutory provision in these states estab—
., lishes a’state criminal identification bureau with author-
-+ “ ity to ‘colléct afid compile criminal 1dent1f1catlon an
" - criminal history data and share it with other ldentlflca-
' tion bureaus and with state and federal law enforcentent -

officials. 'However, as ndted above, these statutes do not .o,
, say that law enforcement officials are the only per?tgf::_/\,
’ ible recipients of criminal history record data and the

. fore a good argument can be made that Criminal history”
records may be made available' to non-crimipal justice
applicants, partlcularly if the state has a broadly worded

."  public records .- -
L. - .,0nly twelve )urlsdlctlons have adopted statutory
. scherffes’ that aﬁpear to prohibit flatly access “to crimi
" . history records by private employers (Alaska, Ark
Cahfbrme;, Delaware, the District of Cojumbla, Nl
5 New York, th Carolma, Oregon, Rhode Island, Vlrgmt
. and Wyommg P

-

Factors Suppornng"kcoess; S e . .

’ (o additional factors weigh in favor of employet
@ access to ¢ iminal records. First, even in jurisdictions
.. ® that*éstensibly prohibit employer access to criminah his- .
) tov’s' data, or that frequently and readily purge or seal
_criminal history records, employers can obtain both con-
e viction and arrest data by checking non-name-indexed
nor?-'cumufatlve orxglnaf recqrds of entry}/éuch as police
blotters or court arralgnment records. = Setond, many
* state’ criminal justice 1nformat10n statutes regulate only
the central state rep051tory or records dlsSemmated by

‘e L R LT . . ' ..
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. . _
the respository. %6 Thus, in most states, eveh some of
- : \thOSe with comprehensrve criminal record statutes, local ¢
police agencies are still free--absent a local ordinance--
to release to private employers whatever arrest._or con- v
viction data they chooSe to. - /
- Although there is little empirical 1nforma‘eron re- ,
- garding the extent to which local police oblrge private .
~ .employers, many observers believe that it is a frequent
occurrence. As pointed out in Part One of this report, \
somé commentators suggest that much of the traffic in "
criminal * history records between local Police and em-
ployers is done on a hidden, non-public basis. This may
occC in"particular, in cases where thé local police not
only provide employers with information from local files,
but as well make requests to.the state réposx;ory or the
FBI. The OTA Study makes\}ms points
¥
Another important approach .for prlvate em-
lgyers obtaining these records involves’ L
g annelmg their requests through local law
enforcement agencies. As a result; some of A
- " this type of use will appear not as a secondary
) private use, but rather as an instance of use by
’
a law enforcement -agency. States where the
. .._use of such information by private employers
is open and recorded, such as Florida, which '
permits Jack's Cookie Company’ and .Winn
Dixie Storez Inc., among other .private em- .

-

'.'

‘ ployers, acqess to these files, represent rare
\ ' : exceptions tb this pattern of hidden use.’” ) .

—ﬁeaﬁc E.mploy‘er Access'Statut@ ‘ Co.

.= A few states have adopted statutory or regulatory
provxsxons that specifically, and sometimes comprehen-
sively,. regulate private employer access to criminal.his-
tory records. State legislation which expressly addresses -
this.issue seems to be, increasingly common.

t-. 7 . Geprgia, for example, has adopted a detalled .
scheme ¥ private employer access. Under Ceorgras [aw

- N , L

e
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the Georgia Crime Information Center (GCIC) must make
conviction records available to private employers for the
purpose of making employment or job assignment deci-
sions for employees or' potential employees, whose duties
involve or may involve: (a) workmg in or near private
dwellings w1thout 1mmed1ate supervision; (b) custody or
control -over” or access tQ cash or valtable items; (c)
knowledge of or access to secret processes, trade secrets
or other confidential business information; & (d) insuring
the security or safety of other employees, customers or
property of the employer. The conviction history infor-
mation may be made available only to persons involved in
the hiring, background investigation or job assignment of
the subject of the record.

The Georgia statute further prov1des ‘that the GCIC
shall not be liable for any 1naccuracy in records that are
shared with employers and nor shall it be liable for
invasions of privacy. Prov151ons for fingerprinting and
fees are also included.®® ' .

. Nevada's statute makes conviction data available
generally to the public; however, the statute expressly
.states that prlvate employers have a right of access to
such data.’®
By contrast, Minnesota's statute expressly -pro-
scrl employet access to certain types of criminal
history records, including certain kinds of conviction

records. Minnesota prohibits dissemination for public

employment and occupational licensing purposes of rec-
ords of misdemeanor convictions for which no jail sen-
tence can be imposed, purged conviction record informa-
tion and records of all arrests not followed by convic-
tions.'%° y .

A few states have adopted regulatory schemes that
,do_not set hard and fast rules, but instead, give ‘the
employer or a state agency dlséretlon to determine
whether the criminal history, record is a relevant or

appropriate factor” in light-Qf the specific employment .

decision at issue.
‘Pennsylvania's new, comprehensive criminal justice
information statute, for example, makes conviction dat

36
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and felony arrest data avéilable to employers, but condi-
tions its use on its relationship to the applicant's employ-
ment suitability.
. "Convictions for felonies, as well as mis-
, " demeanor convictions and arrests for felony
. offenses, which relate to the applicant's suit-
ability for employment in the position for
which he has applied may be considered by the >
employer. Misdemeanor  convictions and
arrests for offenses which do not relatg.to the
applieant's suitability for employment in the
positidl for which he has applied shall not be .
* considered by the employer.*!°%! -

.

Maryland, by regulation, prohibits_the state reposi- °
tory from disseminating conviction record data to em- .,
ployers unless the employer demonstrates that the duties
of the employee. would bring the employee into such a
sensitive position with the public that employer access to
the conviction data will protect the public or avoid
damage to -thex employer's reputation and good will. The -
reguigtion res the repository to establish procedures
under Which ¥mployers can apply, for access to conviction
data. The r‘g’ulatioq proscribes private employer acceser—
. - to-non-convi&tion data unless such access is authorized by o
a statute or-court order,’ ) X

. The practicability of regulatory schemes, such as
- those in Pennsylvania and Maryland, that condition em- .
*  ployer access “to or use of criminal history data on
p~ . determindtions of relevance have been questioned. Some
. observers esert that state officials have meither the
resources nor théexpertise to make relevancy determina-
tions on a case by case basis. On the other hand, - :
employers are unlikely "to be objective in applying a
relevancy standasd to their.own determinations. In conse- '
quence; many®analysts believe that the better course for
state legislatures is 'to_ set broad but definitive rules
regulating employer access, perhaps along the lines of the

o 3 Georgia stitute.

.
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A few states have looked at the issue of employer

use of criminal history records as a employment discrim-

« Ination matter, rather than as ‘an information policy
.matter. For exampleg statutes in New York,!?® Wiscon-
sin,’* and Hawaii!®® bar private employers from dis-

» criminating against ex-offenders. This approach is analo-

gous to, though”somewhat stricter than, federal equal
employment opportunity standards. ‘ v
Finally, a few jurisdictions place various Rinds of
procedural safeguards upon employer's access to and use
of criminal history data. For example, at least five states
(Jllinois, Montana, Nebrdska, Nevada and West Virginia)
require that private erhployers seeking criminal history
data must obtain written authorization from the record
subject.'°® Such requirements for subject authorization
are increasingly common. - :
’ Another relatively common procedural protection

prohibits employers from requiring applicants or incum- -

-"bents to exercise their access rights to obtain copies of
their criminal history records for the employer. Today,
virtually every jurisdi¢tion permits criminal record sub-

jects to inspect and/or obtain a copy of their criminal .

history record. Theoreti » yuch access provisions
could be abused by. employérs. In an effort to avoid such
abuse, Maryland, for example, has adopted the. following

__provision. . .

"t is uru?a’lwful for any employer or prospective
employer to require a person .to inspect or
challenge any criminal history information re-
lating to that person for the purpose of obtain-
ing a copy of the person's record in order to
qualify for employment."!®7 ,

COMMON LAW DOCTRINES
" Criminal Justice Agency Disclosure .

In rare instances criminal justice agencies and their
employees may have common law liability for disclosure

b .
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of criminal history data to private employers, even though
the disclosure does not violate statutory or regulatory’
provisions. In order for a criminal justice agency to be
liable for disclosures, several factors must be present: (1)
the jurisdiction must have waived its sovereign immunity
from law suits; (2) there must not be a statutory or
regulatory provision that authorizes disclosure to private
employetsy63) the jurisdiction must recognize the tort
doctrine invasion of privacy or some related cause of
action; (4) the subject of the record must be damaged by
the disclosure; and (5) the disclosure must not be, privi-
leged. :
Ordinarily, criminal justice\cx%;ncies and their em-
ployees will enjoy a qualified privilege to make disclo-
sures of criminal history data. However, the privilege can
be lost if the disclosure is overbroad, gratuitous -
otherwise unreasonable. The privilege can also be lost™
the disclosure was made with malice--a disregard for the
data's truth or falsity, or if- made in a manner that is
antirely unrelated to the official's duties ('outside the
scope of employment"). ’
Carr v. Watkins'®® is one of the few and probably
the most important case which holds that police dissemi-
nation of information can make the agency or its officers
liable to the record subject for invasion of privacy. In

Carr the court refused to dismiss an invasion of privacy

8

claim leveled againgt tvo Montgomery County, Maryland,
police officers dissemifating adverse investigative
ipformation about the plaintiff to his employer. The
disclosure resulted in the plaintiff's -firing. The court
remanded the case for consideration of whether the police
officers were acting within the scope of their employment
and whether they acted with malice. ] '
The Carr opinion cites several other cases that have \

) recognized a common law cduse of action against: criminal
justice agencies for improper dissemination of informa-

tion. . g - S

4

{
Cases which have sustained a claim of viola- ,
v -tlon of thé right of privacy which have some ‘

'

*
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analogy to the}factual situation a)lleged by the
declaration before us, include those .in which
the right of one arrested not to have his

' fmgerprmts and picture disseminated or ex-
hibited prior to conviction, unless he becomes
a fugitive from ]ustlce, has been recognized,’
(Cltatlons omltted

Private Employer Collectlon and Use of Criminal Hxstory
Record Information

Traditionally the courts have held that the common
law privacy doctrine does not 'place restrictions upon the
type of information that a private employer can obtain
from or about applicants or employees. Not one decision,

For instance, has bten found which holds a private em-
ployer liable on common law privacy grounds for collect-
ing information about an applicant's criminal history

. background, or, for that matter, other personal informa-
tion about an applicant or employee. In Spencer v.
Toussaint,*!? for example, a federal district court panel
held that it is not an invasion of privacy for a private -
employer to inquire into an applicant's psychological his-
tory on an application form., .

Furthermore, an employer's collection of personal
information about applicants and employees from a third
party, such as a central repository or other law enforce-
ment agency, customarily is not considered a violation of
privacy because the information is already 1n the public
domain because it is known to the third party.

Even arbitration decisions involving employees who
are covered by collective bargaining agreements have
given employers wide latitude to collect and use criminal
history records. In Atermap Transport Lines, Inc.,l 12 for
example, an arbitrator upheld an employer's discharge of
‘an employee convicted of a felony after the employer
learned of|the conviction. The arbitrator did not find |
fault with the employer's policy of not hiring or retaining |
employees convicted of a serious crime. o

&
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The v1evf that pn ggployers can collect and use
criminal histor ecords out reference to applica
or employees' privacy -interests seems to rest on two
philosophical legs. rsf the termination at will doctrine
holds that employers hire (or not hire) or discharge an
individual for any reason, at any time and without regard
to any- particular process.'!® Given a legal setting such
as this in which employees do not have a right to obtain or
retain a job, it follows that courts give employers wide
latitude to collect and use criminal history records. ™

Second, the courts traditionally hold that employees
do not have legally cognizable prlvacy interests in the
employer/employee relationship.!** This means that un-
like doctor-patient or lawyer-client relationships, em-
ployees cannot hold emplqyers to a standard of conduct
that Tsprotective of their privacy interests.

Today, both of these philosophical props are shakey.
The termination at will doctrine is in considerable de-
cline. Many courts are beginning to recognize that
employees have basic rights and remedies in the work-
place, at least where the employer's conduct conflicts
with an enunciated public policy interest.!'®  Further-
more, some .courts, 1nclud1ng the . Supreme Court, have
recently implied that employees have privacy interests in
.the workplace.”’

) The effect of these developmen'ts cannot be 8aUged' .
with certainty. However, it begins to appear that given

the right case, a co mlght provide relief on privacy
grounds.to an employee who is harmed by his employer's
coltectjon or use of criminal history data.''” The "right
case" would almost certainly involve af instance where:
(1) the criminal history record was not public; (2) the
employer could not argue that the record was job related;
and, (3) the employee had mq?l given implicit or explicit
consent to the employer to obtaln hiyfecord.

As noted earher, employees mpy also have a consti-
tutional cause of action against the criminal justice
agency which made the disclosure if courts eventually
conclude that employees have a property ' interest in




private employment. In that event a court, reasoning as
the federal district court did in Jones v. Palmer Media,
Inc., could hold that disclosure of non-public criminal
history data involves a violation of the record subject's
constitutional interests because the privacy violation in-
terfered with thesubject's property interest in his job.'*®

Responsibility for Background Checks and Behavior of

Employees

Two final ‘and related common law doctrines are °

germaine to policies for employer access to criminal
history records. First, under the common law doctrine of
_ respondeat superior it KS well established that private
employers can be found liable for the tortious or criminal
acts of their employees when the acts occur on, or arise
out of, their jobs. Thus, the common law establishes the
somewhat paradoxical dilemma that private firms can be
held liable for the criminal acts of.the}l\ employees but
the firms are often not perfitted to review applicants' |
criminal history records. .

Lyon v. Carey,!!? is perhaps the most widely cited
decisiaon in a long line of cases holding employers liable
for the criminal conduct of their employees. In Lyon a
jury required a trucking company to pay its “customer
damages after its employee assaulted and raped the
customer. The court concluded that the criminal act
arose out of the employee's employment because the
assault commenced during an argument over payment of
the employer's bill. ' ’

Cases such as Lyon v. Carey give private employees
an incentive to check criminal: history records and, in
effect, penalize employers for hiring applicants with
criminal records--assuming that criminal records are prgs
dictive of*an applicant's likelihood .to ‘commit future job
related crimes.

) The second. common law theory, sometimes .dubbed
the "negligent hiring doctrine," has been accepted by the
courts only tenuously. This doctrine holds that regardless
of whether the tortious or ‘criminal act occurs in the
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course of the employees employment, the employer is
liable if the employer's failure to exercise care in hiring
or supervising the employee made possible the tortious or
criminal act, (This theory is closely related to the so-
called "fellow-servant rule" which imposes upon em-
ployers the duty to use due care_ in the selection and
retention’of employees for the sole benefit, and protec-
tion of co-employees.) Thus, an employer may be liable
to a member of the public or gther employees if he
negligently hires an employee with a past record of
crimipal conduct and ‘then puts that employee in a posi-
tion to commit a simitar crime.!?%<

. The courts have not had too much trouble in decid-
ing that employers have a general duty to exercise due .
care in hiring and supervising employees. In Fleming v.
Bronfin, ‘2! for example,.a grocery store owner. was held"
liable to his customer after his deliveryman attacked the
customer while making a delivery to her home. The court
said that the grocer was.negligent because a simple
investigation would have disclosed that the deliveryman
was an alcohelic who could not be trusted to make
del®eries to customer's homes..

However, the courts have béen more than a little
reluctant to hold that-the duty to exercise due care
includes a duty to determine whether applicants have
criminal history records. A few courts have been willing
to go so far as to’say that where the employee will be
entering the homes of customers the employer has a duty
to check the appllcant s criminal history background or to
supervise the new employee for at least an initial period
of time.

In Blum v. Natlonal ServicesIndustries,*22 a Mary-
land Circuit Court awarded damages against a moving
company because an ex-felon employed by the mover
entered an apartment adjacent to the apartment of the,
moving companys customer and killed a woman living
there. The moving company, which apparently was aware
of the employee's criminal backgfound, was found negli-
gent for. failing to investigate that background (an armed
robbery conviction) and for failing to supervise the em-
ployee.* ‘




In Kendall v. Gore Properties,123 a landlord hired an
individual to paint a young, single woman's apartment
without checking the employee's background. The land-
lord gave the employee a key to the woman's apartment
and did not supervise the employee. The landlord was.
*found liable by a federal court of appeals panel after the
employee strangled the young woman. While the em-
ployee apparently did not have a criminal background, he *
did have a background of hospitalization for emotional
problems. In any eVent, the’ opimon indicates that the ]
existence of an actual past-record is irrelevant, The M
of the landlord's liability in this case was his failure to . |
investigate the employee's background coupled with his = N
failure to supervise the employee. .. N

-

"If a reasonable investigation had been .made
as to Porter's (the "employee") background —
which disclosed the basis for a conclusion of .
‘ : lack of competency, if he had been suffi-
ciently long employed to haye established him-
self as entitled to trust, if-the landlord or
tenants had had adequdte opportunity to scru-
tinize him and his tonduct and had found a
. basis upon which confidence could be reposed
— in him, and if, thereafter, he had suddenly
gone beserk, a jury, we may suppose, would
scarcely have deemed the landlord liable."! 2%

N One other case goes even further in establishing an
employer's obligation o investigate applicants' criminal
history backgroundsi In Becker v. Manpower, Inc.,'?% a -
federal appeals pangl held that an employer of day
laborers (Manpower) may be liable in a, suit for negligent
hiring for supplying two convicted felons to a customer
who arranged with- Manpower to jprovide movers for the
customer's jewelry store. The movers not only moved the
store but stole virtually its entire investory of jewelry and
. precious stones. The court faulted Manpower for "taking’
no action to discover if the men had a previous criminal
record" and remanded the case for a determination of,

L]
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" among other things Whether Manpower was in fact negli-
gen£ in failing to screen the emplayees' background.

’

Despite these decisions most courts, when presented
squarely with the question, have concluded that employers . ‘
do/ not have a duty to check thé criminal history back-
ground of applicants. In Steveps v. Lankargl“'5 a con- )
victed sodomite was hired as a shoe glerk without investi-
gation. The offender subsequently committed an act of
spdomyy on a child customer. The court refused to hold an,

mployer negligent where routine application procedures
not have revealed the conviction. The court,
that to require an exhaustive search into an
ppRZant's background would place an unfair burden on .
ﬁm loyers. :

Other courts have refused to find employers liable .
for failing to check the crimi istory background of an
apartment complex handyman whg stole from the apart-

_ ments, or a service station attendant who shot a -

7. customer,'2® or a tractor trailer driver who operated the
vehicle negligently,“s, or a parking garage attendant who
drove a car negligently. ' g)

Of course, the confl}ctinghczyﬁ small comfort .
to employers. Particulgiély w their employees are
«called upon to enter customers' homes without super-
-vision, employers at least run a risk of liability if they fail
to check the employee's criminal history background and
the employee, especially during his first months on the
job, commits a related criminal act’against the customer -
or his property. ~The possibility of employer liability
increases still further if the employer is aware of the
employee's. criminal or unsavory background but fails to
petform a thorough investigation.'®}

The effect of this’casé law is to "whip saw" em-
ployers. In one respect employers have an incenttve to
obtain and.yse criminal histories in order to minimize the
chance of employing someone with a likelihood of com-
mitting a crime and in order to discharge their responsi-

ility to exercise due care in.hiring employees. In another
espect employers have a disincentive to inquire about an
pplicant's background because once on notice about a ‘




criminal history round the chances of employéﬁ
liability for any subsequeht wrong doing increase. .

And in a third respect employers are either prevent-
ed by privacy oriented faws or penalized by €qual employ-
ment oriented laws from collecting or using cr1m1nal
history records.

Not surprisingly, spokesmen for personnel profes-
sionals and other indystry groups express real concern and
dismay over the exfosed and untenable position in which
employers are placed by these conflicting cop#on law
doctrines. . .
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. PART THREE

POLICY CONSIDERATIONS
RELATED TONBMPLOYER ACCESS

This part of the report provides a comparative ,

" analysis of the rationale supporting arguments for and
against employer access to cr1m1nal history records

RATIONALE IN SUPPORT OF EMPLOYER ACCESS

Arguments suppdrting access not only touch upon
__the information needs of private employers, but also look
~ at related federal and state -government practxces and
examine non-employment benefits associated Wséth such
access. -

>

Private Employers

-

Minimization of employer risk is perhaps the key
benefit that can be-ascribed to providing employers with
access to criminal history, data. Assuming that criminal
history information is predictive of job performance,
employers can use this information to minimize their risks
and costs. For example, employers may reduce their
exposure to theft if they can discriminate against indi-
viduals with convictions (or arrests) for fraud, robbery,
burglary or breach of trust. Slmxlarly, employefs may
minimize. their risks (or their insurer's risks) to liability
from legal judgménts if they can discriminate against

individuals with histories of violent or deviant behavior. .

For example\ab employer who hires an individual with a

history of child molestation and drunken driving to be a

camp counselor or bus drjver .is exposed to significant
potential for civil liability. (The law regarding employer
liability for hiring individuals With criminal records is
discussed in some detail in Part Two.)

- .- - 8
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In some cases, employers' insurance’ policies may not
. . _cover wrongdding by employees with criminal history ,

‘\“3 ‘. .backgrounds. In this event, the employer undértakes a
truly substantial risk in hiring a criminal offender. In‘
Sther cases, the insurance carrier may increase its pre- “

* siumps in exchangé for covering the conduct of grimipal
. offenders. .. . H
. .. 'Many Observers believe that private organi
#an make more persuasive claims for access to_cr{ming
history records for employment purposes than the
- for insurarice, crefit, housing and other purposes.
_ployets routinely fentrust_their employees with’ vital re-
sponsibilities jnvalving human health and safety, and criti- .
. cal physigal and monetary resources. An employee's
cohduct may have a far more significant impact on an
e employer-(and on the employer's Customers) than a ten-
;@ : _ant's impac%%n his landlord, an insured's impact on his
<. T carrier, or a ¥ebtor's impact on his creditors. '
~ Indeed, it is sometintes suggested that a good argu-
e ! . ment gan be made-that privateé employers in especially
sensiive industries ought to ‘,be,iable to obtain criminal ~ .
intélligence and investigéti,ve,',((a a concerning applicants ) }
" &rd incumbehts, at lgast for certain types of positions. ",

e Y

Federal_Government R I “,

. It is.worth noting that_the federal go\'ernmentl',s* T o
hiring policies represfent a strong endorsement of the - T |
argument that criminal history data, and especially dyn-
viction data; is relevant to employment decisions, When
the federal government acts as employer,, it expressl
requires a. pre-employment’ criminal background ' check.
At a minimum, applicants for federal employment recejye

“ * a "National Agency Check", which includes a review of

the FBI's identification and criminal hisfory records.
However, 3 -1978 law prohibits federal agencies from
taking arrest-record information (but no)ﬁonviction_ -

. ord information) into account in mpaking hiring decisions

for non-sensitive positions.’*{ But, in reviewing appli-

" cants for sensitive positions, agencies typically conduct a .. .

- 4
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" facilities must receive a criminal history check.!

" very detailed criminal history check that includes crimi-

nal history records mamtamed by state and local
‘police.!??

In addition, federal ‘Jaw requ1res criminal hlstory
checks for employeés who work in certain sensitive pri-
vate sector positions. For example, applicants for many
positions Wwith defense contractors .and nuclear power

State Occupational Licensing

In support of the rationale for employer criminal

- history checks,-it—is—pointed out-that-every state has

standards for at least a few occupational licenses that
require a criminal records check. This check is usually

_intended to verify that the applicant does not/have a

history of convictions and/or is of "good moral chigragter”
(ofteq mterpreted to mean that the applicant do ot
have an arrest history). * Most occupational licensing
rZXn\rements apply to positiong in service industries or

state\government. However, the.rationale supporting the ’
' licensing requirement is sometimes obscure. For ex-

ample, some states require a good moral character to

obtain a license to be a septic tank cleaner or a limburger
#cheesemaker. Conversely, as of 1975 only one state, New

York, used its licensing scheme to prohibit offenders from
+selling firearms.!, .

[National StatlStICS on occupational licensing com-
piled in a 1974 American Bar Association study estimated
that seven million people are employed in licensed occu-
pa—ﬁ%ns. §¢ This study counted a total of 1,948 separate
state licensing statutes, for an average of 39 per state.
Connecticut had a high of 80 categories of employment
covered by occupational licensing statutes “and New
Hampshire had a lew of 22. In California, for example, 47
different hcensmg boards can use state criminal history’
files for screening applicants.

New York St§ for example, in addition to its
firearms llcensmg requirement, requires a conviction rec-

ords check “for applicants for the following posmons

~

n
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(mJost, but nat all of which, require licepses): professiona
boxers, referees, and judges; 37 harness racmg offi
o le, 138 139
cials; prlvaté 1nvest1gatgrs and guards; users or
transporters of explosives;! male employees of manu-
facturers or wholesalers of alcohollc beverages;!*! em-
ployers of migrant laborers;'*? most em?losyees or mem-
Bers of national securities exchanges; 4 professional
bondsmen;'** operators of employment agencies;.®
longshoremen and related dockworkers;*® employees of
check cash1n§ businesses;'*” top employees in msurance
companies; '~ horseé owners, trainers -and )ockeys,

)emplozees of liquor stores and certain emplo%ees of )

and funeral directors.!31. __ . _ B A
Interestingly, some of the literature suggests that
even though licensing boards are often required to gbtain
crinfinal history records of applicants, these boards, when
given discretion, seldom deny. a license purely on the basis
of the applicant's criminal history record. For example, a
survey of nurding, veterinary science, embalming, barber-
ing and psychology licensing boards found that over ‘a
three-year period only 0.02 percent of applicants were
denied licenses on the basis of -moral character. or a
criminal offense.!®%?

Notwnthstandmg the apparent reluctarnice of licens-
ing boards to use’ criminal hlstory recerds as a basis for
license denials, the criminal historyffecords eriterion has
come in for heavy criticism. Many writers believe that

bars;!:

-licensing standards preclude offenders from obtaining

good jobs and encourage offenders to obtain government
financial assistance or resort to crime.!%%: Recently a
couple of court declsions have struck down licensing
requirements that bar ex-offenders from particular occu-
pations where the offender criterion is not shown to bé
job related. The courts found that-such requirements
discriminate impermissably against racial minorities.!"
At least a few states have recently amended their.occu-
pational licensing laws to limit the applicability of crimi=
nal history records.’

Despite these recent developments, the strong en-
dorsement of criminal history employment checks implicit

A
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in the natidn's occupationﬁwsing scheme makes it

easy to understand why many private employers %ve
that they too should have ‘the bpportunity to-
cenviction, and perhaps arrest inforrmation, about at least
some of their applicants. )

Possible Indireéct Benefits

Thz;ee p0551ble indirect beneflts support arguments
for private employer access to criminal history record
1nformat10n. First, providing employers with access to
criminal’ history data about applicants and incumbents
may assist criminal justice agencies:” Such accgss, for
knstance, may help to reduce crime. This effegft might
occur, in part, use a prospective offender'snowledge
that employers will learn of his intended cfiminal conduct
may act as a deterrent. This effect may/also occur
because employers who are armed witlythe~Knowledge of
an applicant's or 4an incumbent's crjminal history may be
more vigilant in policing the exj6ffepder's conduct. In

addition, employer access,?’-)velp t8 improve the quality

of criminal history records/ If agency officials know that
the criminal history records they create and manage may .
be reviewed by private officials and used to make employ-
ment decisions, they are likely to spend more time making
the records more accurate and complete. -

Second, employer acceéss®to criminal, history infor-
mation may be recommended because, in/the absence of
sid¥ch access, employers may resort to igfiormal means to,
obtam this data. For example, emplgdyers already use
consumer reporting agencies, “redustry federation$, and
other private entities that compile of maintain criminal
history data, presumably because thglir access to: official’
criminal history records is cut off. fUse of such informal ’
sources decreases the subject's procgdural protections and
increases the likelihood that the data wilinbe .erroneous,
. incomplete or dated. For these reasons the "lesser evilV
may *be to permit private employers to obtain* official
criminal history records. .

>
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Third, employers may sometimes desire to obtain
criminal history data for purposes other than making a
traditional hiring, promotion or other employment deci-
sion. For instance, industrial security departments fre-
quently want ggiminal history data in conjunction with an
1nvest1ga‘tlon of on-the-job crime or a campaign to insure
protection of individuals or assets. Records obtained in ]
this situation are seldom shared by the security depart-
ment,’ almost never become part of the employee's per-

el file and are seldom used to make employment

/AZ?:“ sions.

Employees may also seek criminal mstory records in ’
order to assist pphcants or incumbents who are partfci-
patmg in-the emgloyer's offender employment program or
\va\rlous counseling] programs.

-~

Public Information -

One additional rationale supports private employer
\j:‘:ggss to criminal history records. Some dnalysts, includ- ~ /

- - for example many media representatives, believe that
criminal history records ought to be public. They argue
that these records document an individual's involvement
in an event that is of real impertance to the public--an
alleged violation of law that results in an arrest and
perhaps in a court proceeding and a conviction. _The
public has a legitimate curiosity and interest in the
criminal justice system and the people who become in-
“volved in it. Criminal proceedings are by their nature
interesting, often sensationally so, as, are the participants,
. particularly suspects'and defendants. Aside from the
pubhcs interest in particular cnmmal ]ustlce events and
. participants, the public has an interest in insuring that the
criminal justice system, and the officials responsible for
its operation, are visible and accountable. This interest
- may be served by permitting employers (as well as the
media and other members of the public) to have access to

/enmmal history records. .
' : : : - .

-
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RATIONALE IN SUPPORT OF LIMITING EMPLOYER
' ACCESS

Several considerations in support of limiting em-
ployer access take into account the substantial damage
that record subjects may suffer if employers obtain their
records. N 5

»

* Employment Prospects
Perhaps the most direct and serious damage; of
cqurse, is the effect that employers' access to arrest or
conviction records can have on the subject's opportunities
for employment. As discussed in Part One, anecdotal
information, as well as available empirical data, suggest
that a criminal history record, even an arrest only record,
isa sxgmflcant barrier to employment.
The Department of Labor study described in Part
.One of this, report gummarxzes 1ts fmdmgs about the
effect of a criminal history record on employment as

“follows: 3, \/
. The findings reinforce earlier views that crim-

inal rgcords are a significant barrier to em-
ployment of many offenﬁers, particularly *
those under community sueervnslon or recently
released from supervision.

. ) The damage to employment prospects that can be
caused by arrest records, in particular, has received
considerable judicial recognition. In Menard v. Mitchell a
federal court of appeals panel catalogued the problems
presented by arrest records.

i

Information demominated a record of arrest, if
it becomes known, may sub]ect an individual
’ to serious difficulties. * Even if no direct
' © economic loss is involved, the,injury to an-

N
) . -

53 )




’

.individual's reputation may be substantial. -
Economic losses themselvds may be both
direct and serious. Opportunities for school-
' ing, employment, or professional licenses may
be restricted or nonexistent as a consequence .
of the mere fact of an arrest, ¢ven if followed
by acquittal or complete exonération of the
charges involved.!

Whether employers obtain conviction énly, or both
_conviction and arrest records, it is widely recognized that
such access extmgunshes or greatly reduces a record
subject's joj¢prospects. |

Redisunination ' 4

Employer access to this criminal history data has
other cons€quences as well, because the employer may
redisseminate the information. Many jurisdictions do not
plaé&Sspecific restraints on redissemination; and everr
where restraints exist, there appears to be little oversight
or accountability. Society's,apparent inability, or at least
failure, to hold employers accountable for the use of
criminal history data is the principal reason in the view of
many to insist that private employers receive less data
than_public employers. Under current law and practice,
once criminal history information gets into private em-
ployers' hands, it not only may adversely affect a subject's
employment opportunities, but may be redisseminated and
subsequently used to restrict opportunities for insurance,
credit or other desired resources.

. Y

Reputation and Privacy ' .

Even when employer access ‘does not lead to speci-
fic, adverse' determinations, it may damage the em-
ployee's reputation and may violate his "sensibilities," or
sense of privacy. Although the courts have been unwilling
recently to accord this interest much legal recognition, -~
from a policy standpoint there is little question that it

. - 5;} ;
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represents a significant consideration. One commentator
has expressed the psychologlcal threat posed by employer
access to arrest records in the following manner.

Finally, and independent of these harms, un-
restricted dissemination of the arrest record
disregards the individual's psychological inter-
est in preventing disclosure of "personal infor-
mation" without his censent. The concepts of
intimacy, identity, role-playing, and autohomy
all involve the notion that the individual ought
to have some control over what others know .

about him.!%® VP

Timeliness and Relevancy

In addition, employer access to criminal history
records may involve unfairness to record sdgjects because
the record is not timely or relevant. For ¢xample, even
when only conviction information is disseminated, the
,conviction may be old and thus no longer a valid ba-
rometer of ithe subject's behavior. The .Supreme, Court _
recently considered the plight of a first offender who had
a 20 year old .conviction record. The Court said that after
20 years, the  individual was no longer a public ﬁgure
merely by virtue of that conviction.

This reasoning leads us to reject the further
*  contention that... any person who engages in
.; ‘'criminal conduct automatically becomes a
/', public figure for purposes of comment on a
limited range of issues relating to his convic-
tion.

* % ¥

. .

To hold otherwise would-create an 'open sea-
son' for all .who sou§ht to defame persons
convicted of a crime. =

.
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Another unfairness problem associated with em-
ployer access occurs when employers use either convic-
tion” or arrest information in_circumstances where such
information is not relevant. For example, a misdemeanor
conviction for a breach of the peace may not be relevant
to a decision about employing the récord subject as a
clerk typist. Similarly, a history of convictions for
embezzlement and theft may not be relevant to a decision
about employing the record subject as5 a construction
worker:

Despite this - p;obfem, spokesmen for employers
often *assert that relevancy criteria should be left to
- employers. Doubts exist as to the ability of leglslators to
draft suitable relevancy standards, and the ability” of
agency officials to make case-by-case relevancy de-
terminations. Experience with the design and application
.of relevancy criteria in the equal employment opportunity
conte%n a failure in the view of many employer
repres : '

) Morgover, it js generally felt within-the private
sector that employers use criminal history records in an
appropriate manner and aré eminently capable of giving
weight to criminal history records #ccording to their
relevance to the pending employment decision.

Incompleteness and Inaccuracy

El
.

_ Another potential unfairness.results from a common
failure of criminal history re¢ords to include dispositions.
Often, the dispositions would show acquittals, dismissa{‘sé
failure to bring charges or other entries favorable to th
subject. A One commentator has described the problem as
follows: . .

“The greatest problem’in this area is the
failure of most criminal record storage, sys-'

“tems to record the disposition. of cases after

arrest. [(citations omitted). Of 1.7 million
arrests for serious of{epses in 1972, 20% of
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the adults were never prosecuted and of those
prosecuted, J30% were not convicted. This
suggests that there are probably several mil-
lion so-called criminal records on persons who
were never prosecuted or convicted, but whose
names were added to FBI files for distribution
to police departments and other public and
_ private agencies. In several states, as many as
% 70% of the records ‘do not contain disposi-
L tions."18° .

] BRI
The report of the Privacy Protecnon Study Com- -
. mission charges that use of arrest records to make an

i adverse employment decision is fundamentally unfair.
The Privacy Commission recommends that, except as
. specifically required by law, private employers should not
seek or use a record of an arrest pertaining to an
“individual applicant or employee. N
"Arrest information raises perplexing ques-
. tions of fairness. Althqugh the Commission's
- record jndicates. that some employers no
’ longer use arrest information in their employ- -
ent decisions, many still do. The use of
arrest information in making employment de-
. cisions is questionable for several reaso An
arrest record by itself indicates only that a
law enforcement offlcer believed he had
probable. cause to arrest the ¥ndividual for
some offense; not that the person committed
the offenser For instance, an individual may
have been arrested for breaking and entering a
building, while further investigation revealed
that he had the owner's permission to be in the
building. Constjtutional’ standards specify that
convictions, not arrests, establish guilt. Thus,
. denial of employment because of an unproved .
charge, a charge that has been dismissed, or
" one for which there has been an adjudication
of innocence, is fundamentally unfair."! 6!
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The risks posed by employer use of arrest vecords
are compounded by the fact that employers may not ;]
distinguish adequately between arrest and conviction ]
data. Indeed, as noted in Part One, many observers
believe (although admittedly without definitive empirical
verification) that employers seldom distinguish between
arrest and conviction records. However, many employer
spokesmen dispute this claim and assert that employers
are increasingly sophisticated in their understanding of
the distinction between arrest and conviction records.
Assuming though that at least some employers fail to
make a distinction, it means that individuals who were
never found guilty of a crime are treated in the same
manner as individuals who were found guilty. ‘l'he unfair-
ness of such a resuﬁ:"is minifest,

Defining the Term Employer ' > v

Another .possible shortcoming of arguments in sup-

port of special access rights for employers is the diffi-

culty of defining "employer." As a practical matter,

private employers may have to accept the same degree of
access that is offered the general public. Otherwise, an ﬂ
individual who employs a domestic servant, participates in
the Social Security Program and has an employer identifi-
- cation number assigned by the Internal Revenue Service
could argue easily that he should enjoy the same access
rlghts as a Fortune 500 member. Moreover, once access
is available to 0 _any employer, private frW'estLgainé organ-
izations and.similar organizations ‘could be expected to
blur the distinction between employer and ‘public or the
distinction among different types or sizes of employers by
offering to any member of the public, for a fee, a :
, criminal records check of prospective "applicants." ‘
The problems associated with defjning the te
employer are similar‘to the, problems that the courty’and
the legislatures have faced in defining the term
Those problems are sufficiently grave so that the Supreme
Court has cited this as one reason for refusing to consider
arguments that the me‘lia should be recognized as having

v
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a special status under the First Amendment.'%? Further-
more, giving certain kinds of private employers special
access rights. not enjoyed by other private employer$
would raise extremely difficult legal and palicy issues.

Criminal Justice Agency Impict ’ :

Although it is sometimes asserted .that employer
access may result in law enforcement benefits, such
access may also create burdens. First, if employers were |
given access to .cumulative information .maintained in y;
central repositories, the terms of such access might
‘require the repositories to segregate conviction and arrest
data, and only disseminate the former., Many repositories
may not have the technical or _manpower resources to
comply with such a requirement. .o

Second, it is possibl at private employer access
requests would turn out to be overwhelming. As noted in
Part One, the FBI estimates that about 25 percent ‘of the
access requests made to its Identification Bureau are for
public employment purposes. It is not clear whether
access requests from private employers would appreciably
swell this percentage; but many crimigal justice repre-
sentatives¢certainly fear this result.

«

-

"Rehabilitatjon and Equality
“In addition to the potential for unfairness and dam-

age to record subjects, employer” access to criminal 7,
histary records may involve at least two,sacietal costs. /
First, if employers use criminal history records to dis-
criminate against record subjects, these individuals, pre-

sumably, are less likely to become rehabilitated, contri-

buting members of society. Indeed, many experts believe .
that if past offenders are denied private ,employment
opportunities, they will bé encouraged to make a liveli-

hood through illegal, or at-least antisocial behavior. At

the very least, they will be dependent upon governmental )
welfare and benefit programs. Although empirical infor-
mation to suppert this hypothesis is lacking, logic suggests

M .
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that employment discrimination against cri
subjects would have this effect. .
Second, employer, access _to criminal /history data
, may ultimately amount to employment iscrimination
against Blacks and certain other minorities., As previously ,
noted, available statistics indicate that Blacks adcount
for perhaps 70 percent of the offender population.®® .
Officials of the Equal Employment Opportunity Commis--
sion have testified that they believe that use of arrest
1niormat10n for emptoxment purposes has a racially dis-
criminatory impact) As discussed in Part Two of this
Report, the courts haye largely accepted this argument.

“CONSIDE.RATIONS IN SUPPORT OF PARTIAL ACCESS
& ,
\ As discussed in the Introduction. to this Report,
\:f)z’r'the competing considerations are sorted out at least
couple of policy views er&erge which, if they do not
command a consensus, at leadt attract mde support. =

For one thing, few participants inthis policy debate,
including many critics of private employer -access to :
criminal history record information, support a complete

\ bar on such access. In addition, there seems to be wide
agreement today that recent, definitive and negative
‘criminal history data, such as conviction information,

. _ should be available to employers if relevant to the job
< position for whichthe sub]ect s under consideration.

The Privacy Commission's approach, for example,
recommends that private employers' be prohibited from
access to arrest records, but would permit employers to
obtain and use conviction records where the records are
"directly relevant to a specitic employment decision."

The emphasis on the concept of relevancy is also
reflected in recommendations found in the legal and
policy literature urging state legislatures to develop, broad
standards of relevancy that permit private employers who

- are considering applicants for certain types of positions to
. have access to certain types of criminal history data. As
"~y noted in Part Two, a few states have already begun to
experiment with these kinds of statutes.




Where it cannot be*shown that the conviction record

is releyant to the job in question, there seems to be some

support, certainly in the courts and legislatures, for the
view that the record should not be available to, or at least
not used by, the employer.. ~ .
There also seems to be wide agreement that non-
contemporaneous, non-definitive, negative data such as
arrest information or "positive" data such as acquittals
and nolle prosses should not be available to private
employers. Only where the arrest record is relevant to

the job in question and where it is also contemporaneots T

is there significant support for employer access. This
type of arrest information may not only be an indicator of

" the employee's oF applicant's behavior, but also is useful

because it gives the employer warning that the applicant
may soon be incarcerated.

Various limitations and safeguards that would attach
to employer access also find support in the pdlicy and
legal literature. For example, dq:nve analysts have sug-
gested that whenever employers have access to criminal
history data, certain procedural limitations should attach.
These limitations ¢ 'nclude, for example, a prohibition
on redisseminatigh, of” a requirement that employers
nthiy an Indiviflual whenever they obtain his'criminal’
history data angl give that individual a chance to explain

r?t rebut th ormation. And, as noted earlier, the
inportance of giving the applicant notice and a right‘to
censent to the employer's accegs, is widely acknowledged.

CONCLUSION

-

4

Should private employers have access to cnmmal
history records? This extremely complex questlon defies

-

stmple or hasty answers. Nevertheless, what emerges are, %

a few important observatids, and inevitably, a few :

additional questmns. Perhaps the’ most important issue td
_be addressed is the_crippling lack of empmcal informa-
tion. Slmp' stated, not nearly enough is known about the
extent of employer access, the effects of such access or
the need for such access.’ For example, ,prehmmary

¢ -
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research about the use of criminal history records by
licensing boards suggest that such records are irrelevant.
This research conflicts with the traditional view of the
extent to which crirhinal history records influence private

~employers.~ Thus, it is clear that more empirical infor-

mation about the real influencing criminal history records

on private employer decisionmaking is nee

A second point to emphasize is that. the issue nf\\

o employer.access to criminal history records appears t;z{ be
-quite important. A staggering number of individuals in
. the workforge are saddled with ¢riminal history records.
These records appear to have an effect on record subjects'
employment opportunities. And agy factor that affects
employment. opportunities is important because employ-
ment plays such a key economic, gocnal and psychologlcal
role in people's lives. o
. A third observation emerges--empl
criminal history records is a complicatedissue.
potential adyantages, as well as disaodvantages, that
from such access have beén identified in this Report.
Interestingly, the identified advantages and disadvantgges
were sometimes surprising. Some believe, for example;
that ‘employer access may help to reduce crime. Some
believe that employer access may be impractical, perhaps
because it would overwhelm repositories, or perhaps be-
cause it would ultlmately mean that the entire public
must be given access. Others assert that confidentiality
_ protections are impractical, and ultimately counter-
p productive, becguse they simply drive gmployer access
requests underground and breed the creation of private

data bases. .
‘ Although no consensus emerged, at least a few
i of agreement, as noted in Part Three, are visible:

consensus can be achieved at this time if s‘é'yeral points of °

widespread agreement can be reached. It makes sgnse to
dlstmgursh between private and public. employers for
‘access purposes; policies for employer accesg may have an

P

impact on racial eluality considerations; private em -k
ployers -should probably have access tb conviction data? -

private employers should only use such conviction dat
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- whehn it is relevant but, subject to guidelines, employers
v should make the relevancy decision; loyers should
probably not have access to arrest data, t this issue is
so controversial and difficult, that hard and fast rules
may be imppssible; and empldyees should almost always
have procedural ctions, such as notice and consent
rights, when employers obtain their records. -

It appears that before further definitive pollcv
judgments are made about pnvate employer access to
criminal history data, three questions should be asked.
First, under what circumstances, if any, and in what'ways

S 5 cnmmal history data predictive of employee job per-
formance? Assuming that this question can be answered.
satisfactorily, a second.\)questxon can be asked: can
standards or requirements be formulated and implemented
that will insure that private employers only use criminal
history data when it is relevant to fob performance?

And, apart from the answer to the second question,
there is a third quesnon which perhaps goes to the very
heart of this whole issue. Even assuming that criminal
history data is job relevant, and that employers will use
the data only insofar as it is job relevant, does socnety
want to make employment part of the penalty for crimi-
nal wrongdoing?

If the individual's only "wrongdoing" is an arrest, it
is especially hard to argue that he ‘$hould suffer.employ-
ment penalmes. If the wrongdomg leads to conviction,
the argument is easier, but still raises unsettling questions -
about the merits of informal, extra legal punishment, the

- seventy of such punishment, its duratlon, and its racially
discriminatory impact.

One final observation should be made. Virtually
every discussion of this Issue, including this one, seems to’
suffér from an ephemeral, but nonetheless real, ambiva-
‘lencesy  On ‘the one hand, 'many believe  that criminal
history information really is relevant and important for
employers and may serve an entirely appropriate role m/
connection with the screening of employment candidates.

. On the other hand, it'is also sensed that many’
Reopte are hot comfortable holdiff) such beliefs. There
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v

§eems td%be almost a sense of guilt about ddvocating
employer access to criminal history records. The, result is
ambivalence, and a gap between formal staterﬁents and
- policies and real beliefs and practices.
If this assessment is correct, the best antidote for
. the problem is further discussior? and debate.
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! This report uses the widely accepted criminal justice
terminology found in the Justice System Improvements
Act regulations.at 29 C.F.R. Part 20 and in various
reports and publications of SEARCH Group, Inc.
(SEARCH). .

Specifically "criminal history record information"
means information collected by criminal -justice agen-
cies on individuals consisting of identifiable descrip-
tions and notations of arrests, detentions, indictments%
informations, or other formal criminal charges, and
any disposition arising therefrom, sentencing, correc-
tional supervision, and release. The term does not’
include identification information such as fingerprint
records to the extent that such information does not
indicate involvement of the individual in the criminal
justice system.

2 | ouis Harris & Assoc., Inc. and Alan F. Westin, The
Dimensions of Privacy: A National Opinion Research
Survey of Attitudes Toward Privacy, p. 33 (1979).

3 See the Roster Jf Conference Participants attached as
the Appendix. ’ .

* See, Miller, Neal, A Study of the Number of Persons
with Criminal Records (Offenders) in the Work Force,
monograph published by the Department of Labor,
Office of the Assistant Secretary for Policy, Evalua-
tion and Research. (ASPER), under contract pﬁse

order No. B-9-M-8-4119 (Nov. 1978). »

5 1d. See, pp. 22-23.

€ 1d. p. 24.




Miller, Neal, Employers' Barriers to the Employment
of Persons with Records of Arrest or Conviction,
unpublished, ynpaginated draft monograph written for
the Department of Labor (May 15, 1979Kciting Cook,
Philip, "The Correctional Carrot: Better Jobs For
Parolees," Policy Analysis (Winter '75).

, d. S

lz_S_e__e, Gilman, "Legal Barriers to,Jobs are Slowly Dis-
appearing," Corrections Magazine, 5: 68-72 (Dec. '79).

13 Supra, at n. 9.

. '* Barriers to Employment of Former Offenders, pub-
lished by Louisiana Governor's Pardon, ' Parole and
Rehabilitatiori Commission (1978).

'* Schwartz & Skolnick, "Two Studies of Legal Stigma,"
Social Problems, Fall 1962 at 33. *

lsAr{alysis of Federal Bonding Program: Final Report,
U.S. Department of Labor, Manpower. Administration
(1975). ’ '

-4 . - .

'7 LEAA Regulations Hearings, Wash,, D.C., Dec. 11, 12,
15, 1975, as reported in "Computerized Criminal Jus-
tice," Villanova L. Rev., 22:471,1195 (1976-1977).

$ '8 Berman, "Aspects of the Parole Experience,"” Pszéh-
ology in the Legal Process, Sales, Ed., Spectrum Publi-

cations (1977).




19 See, for example, Aryeh Neier, "Have You Ever Been
Arrested,”N.Y. Times Mag., April 15, 1973.

20 pmiller, Herbert, The Closed Door: The Effect of a
Criminal Record on Employment with State and Local
Public Agencies, Wash. 1972, p. 11.

21 Supra, n. 9.

22 Supra, n. 9. Miller notes the importance of third party
recommendations for rehabilitated offenders. These
recommendations "credentialize" offenders and re-
portedly make them far more likely to be employed.

23 Jansen & Giegold, "Finding Jobs for Ex-Offenders. A
Study of Employers' Attitudes,” Am. Bus. L. J,, 14:196,
197 (1976). ’

2"'Sugra, n. 2 at p. 33.

25 Supra, n. 17 at p. 1195. /

26 Rahiya, "Privacy Protection and Personnel Adminis-
tration--Are New Laws Needed?" Personnel Admin.,
24:pp. 19, 20 (Apr. 1979).

27 Supra, n. 22 at 203.

28 Hass & LePoole, "Abuse of the Record of Arrest Not
Leading to Conviction," Crime & Delinquency, 13: 434,
495 (1967).

29 oo Assessment of the Social Impacts of NCIC and
CCH, prepared by the Bureau of Goverrimental Re-
search and Service, University of South Carolina, for
the Office of Technology Assessmeng, at p. 227 (1979)
("OTA Study"). Corporate security officials routinely
encourage their corporations to check the criminal
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history background of épplicants. See, for example,
Hernon, "Industrial Purchasing Safeguards--Reducing
Criminal Frauds," Financial Executive, 44: 20-25, Mag.
'76.

3% Some of this report's descriptions. of employer atti-
tudes are _based upon oral remarks made by industry
representatives at the SEARCH conference of August
14, 1980.

1 Néw Republic, 164: 15-16, Jan. 16, 1971.

2 wArrest Records,” The Privacy Report, ACLU, Vol. 1,
No. &, June 1975, p. 5.

33 Supra, n. 29 at p. 224.
™ g, ‘

*S Supra, n. 22 at p'l96 .

38 Hoffman, Stone- Melerhoefer, "Reporting Recidivism
Rates: The Criterion and Follow-Up Issues," J. of
Crim. Justlce, 8:53, 57 (1980). g

37 Stlckler "Expungement--A New ,Alternative to the
Effects of Legal Stigma," Conference on Corrections
1978, Fox ed., Fla. State University (1978). See also,
Becnel "Crlme Unemployment Cycle," AFL-CIO
American Federationist, 85z pp. 9-14 (1978); and Cost
Benefit Analysis of Operation Dare, Illlinois Governor's
Office of Manpower and Human Development (1977).

38 Feyerherm, "The Employment History of Prison Re-
leases,”" Report of the Governor's Conference on Em-
ployment” and the Prevention of Crime, Madison,
Wisconsin, at p. 158, and see generally, "Employers'
Use of Criminal Records under Title VI," Catholic
Univ. L. Rev., 29:597, 602 (1930).

1




¥3 Chaneles, "A Job Program for Ex-Convicts that
Works," Psychology Today, 8:43-46 (March 1975).

»0 Jolsory, "Are Ex-Offenders Successful Employees,"
Calif. Management Rev., 17:65-73 (1975). .

41

Supra, n. 38.
2 Supra, n. 9.
"3 Supra, n. 9.

. *“Schware v. Board of Bar Examiners, 353 U.S. 232, 241 .
(1957).

- N L

“5Gregory v. Litton Systems, Inc., 316 F.Supp. 401, 402-
403 (C.D. Cal..1970). Modified on other grounds, and
aff'd as modified, 472. F.2d 631 (9th Cir. 1972).

‘ “6Branzburg v. Hayes, 408 U.S. 65, 684 (1972).

“7See, Estes v. Texas, 381 U.S. 532 (1972). -

48420'U.S. 469 (1975). + ‘ o

- 4910 Houston Chronicle Publishing Co. v. City of Hou- .
ston, 531 S.W.2d 177 (Tex. Ct. of App. 1975), a Texas

court upheld the validity of provisions in Texas’ Open

Records Act that discontinued public disclosure of

some criminal history information.  The opinion  */
acknowledged, however, that both~the press and the

public have a "constitutional right of access to infor-

mation concerning crime in the community."

. .
The court held that the Constitution requires that the
public be able to obtain chronologically arranged,
factual arrest data which does not contain the per-
sonal history or arrest record of the defendant. Hou-
ston Chronicle is consistent with other state court

w»




decisions. Holocombe v. State, 200 So.2d 739 (Ala.
1941) (Alabama Supreme Court held that jail dockets .
and records which contained information describing
each prisoner received into a local jail, his age, sex,
tdentifying characteristics and the charged offense
were’ public records and could be inspected by news-
papers); Dayton Newspapers, Inc. v. City of Dayton,

341 NE2d 576 (Ohio 1976) (Ohio Supreme Court held

that a city jail log, which listed arrest numbers, names

of prisoners,

) Z *403 F.Supp. 1318 (M.D. Tenn. 1975).

*'403 F.Supp. at 1321. -
* .52Hammons v. Scott, 423 F.Supp. 618, 619 (N.D. Calit.

1976) referring to Paul v. Davis, 424 U.S. 693 (1976). -
t* < . .

424 US. at 713,

s"However, at least two other post Paul v. Davis deci-
sions have rejected constitutional claims that arrest
records should be purged after acquittal or dismissal -

" because of damage to employment opportunities. In
United. States v. Schnitzer, 567 F.2d -536 (2nd Cir.
1977), cert. denied, 435 U.S. 907 (1978), a subject of a
dismissed grand jury indictment sought a purge order
because, as a rabbinical student, the record would
cause, him special embarrassment and harm. (In
United States v. Singleton, 442 F.Supp. 722 (S.D. Tex.
1977), active and retired police officers sought a .
purging order after they were acquitted for allegad :
illegal "wiretapping. The court held that, despite the
high probability that the arrest record would damage
their employment prospects, the court was without
authority to order expungement. .

%3423 F.Supp. 618 (N.D. Calif. 1976).

6423 F.Supp. at 619.




57 446 F.Supp. 186 (N.D. Mo. 1978).

*% 446 F.Supp. at 188-189.

59478 F.Supp. 1124, 1130 (E.D. Tex. 1979).

§9 497 F.Supp. 1058, 1070-1072 (D. Conn. 1980).

®!1d. at 1072.

' 1

“§_e3, for example, Davidson v. Dill, 503 P.2d 157 (Colo.
1972); see also, Kowall v. United States, 53 F.R.D. 211
. (W.D. Mich. 1971% United States v. Kalish, 271 F.Supp.
968 (D.P.R. 1967); Sullivan v. Murphy, 478 F.2d 938
(D.C. Cir. 1973); Morrow v. District of Columbia, #17
F.2d 728 (D.C. Cir. 1969); and Utz v. Cullinane, 520

F.2d 467 (0.C. Cir. 1975).

63 430 F.2d 486 (D.C. Cir. 1970). N

6% 430 F.2d at 491.

6% 5 U.S.C., Section 552.

8¢ 5 U.S.C., Section 552a.

67‘"Federal System and Interstate Exchange of Criminal
History Record Information," 28 C.F.R. (Subpart Q),
Section 20.30.

68 28 U.S.C., Section 534(a)(2).

5 See, for example, Utz v. Cullinane, 520 F.2d 467, 490
n. 62 (D.C. Cir. 1975).

7% And see also, 28 C.F.R., Section 50.12.
7} 28 C.F.R., Section 50.12(b). _

72 civil Action No. 79-3308, District of Columbia Dis-
trict Court, filed December 7, 1971.
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7342 U.S.C., Sections 2000e-17 (1970), as amended (Supp.
1111973, . :

7% See, fo‘_r exam?)le, the Equal Protection Clause of the
I4th Amendment and the Civil Rights Act of 1970, 42
U.S.C., Section 1981 (1970)., '

7 See, Comment, "Employers' Use of Criminal Records"

Unggg Title VII," 29 Cath L. Rev., 597 (Spring, 1980),
. a iensive treatment of applicable legal §.
standards.

78 President's Commission on Law Eniorcement and the
Administration of Justice, Report: The Challenge of
) , Crime in a Free Society, 75 (1967).

o

77 See, for exanilple, Federal Bureau of Investiga{ion;
Uniform' Crime Reports for the United States 133

- (1973). . .

78 Supra, n. 45.

79452 F.2d 315, 326 (8th Cir. 1971), cert. denied, 406
U.S. 950 (1972). ] =

89See, for example, Green v. Missouri Pac: R.R., 523
F.2d 1290, 1295 (8th Cir. 1975) and McDonnel Douglas
Corp. v.Gr €n, 411 U.S. 792, 804-805 (1973),'~dicta. .

951 (5th Cir. 1972).
*827 Fair Empl. Prac. Cas. 261 (Wis. Cir. Ct. 1973).

83 Lane v. Inman, 509 F.2d 184, 186 (5th Cir. 1975).

8%See, for example, McAuliffe, "Use of Information
Relating to Arrests and Convictions,”"\EEO Today,
5:77-86 (Sp. '78); Ledvinka & Gatewood, "EEO Issues
with Pre-employment Inquiries," Personnel Admin-
istrator, 22: 22-26 (Feb. 1977).

|

81332 F.Supp. 519, 521 (E.D. La. 1971), aff'd., 468 F.2d 1
‘ ' |

|
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®3 See, for example, Cohen, "Public Records as g/ource
of Employment Information", Personneld., 57: 313-336
(June '78). _ k

*

86 ngtate and Local Criminal History Record Information '
Systems", 28 C.F.R. (Subpart B), Section 20.20 et. seq.

87 pyb. L. 93-83 at ’az U.S.C., Section 3371(b).

®8 The Regulations define non-conviction data as "arrest
information without disposition if an interval of one
year has elapsed from the date of arrest and no active

Tgrosecution of the charge is pending; or dismissals,
acquittals or other dispositions short of a conviction."
28 C.F.Fi., Section 20.3(e). :

89 Alabama (Alm—Code, Section 541-9-590 et. seq.); N
- Alaska (Alaska Stat., Section 12.62.010 et. seq.); Ari-
zona (Ariz. Rev. Stat., Seftions 41-2210 et. seq., 41-
1750); Arkansas (Ark. Stat. Ann., Section 5-1101 et.
seq.); California (Cal. Penal Code, Section 11075 et. -
seq. (West)); Connecticut (Conn. Gen. Stat. Ann., Sec- -
tion S4-142 (West)); Georgia (Ga. Code, Section 92A- \
I~ - *001 et. seq.); Hawaii (Haw. Rev. Stat., Section 846-1.
et. seq.); lowa (lowa Code Ann., Section 692.1 et. seq. -
(West)); Kansas (Kan. State Ann., Section 470] et
seq.)i"Maryland (Md. Ann. Code 1957, Art. 27, Section
742 et. seq.); Massachusetts (Mass. Gen. Laws Ann.,
Section 6-167 et. seq.); Montana (Mont. ,Rev. Codes
Ann., Section 44.5.101 et. seq ); Nebraska (Neb. Rev.
Stat., Section 29.3501 et. sed.); Nevada (Nev. Rev.
. Stat., Section 179A-01& et. s q.); Oregon (Or. Rev.
Stat., Section 181.010 et. seq; ennsylvania (Pa. Stfat.
Ann., Section 18-9101 et.seq. (Purdon)); South Caro-
lina (S.C. Code, Section 23-3-110 et. seq.); Vermont
(Vt. Stat. Ann., Section 20-2051 et. seq.); Virginia (Va.
Code, Sections 19.2 - 388 to 390; 9.111.6); Washington
(Wash. Rev. Code. Ann., Section 10.97.010 et. seq.).

—995ea Privacy and Security of Criminal History Infor-
mation: Privacy and the Media, U.S. Department of
Justice, Bureau of Justice Statistics, at p. 16 (1980).
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! Florida (Fla. Stat. Ann., Section 943.053 (West)); 1lli-

'of data.

nois (Ill. Ann. Stat. Ch. 38, Section.206-7 (Smith

Hurd)); Kentucky (Ky. Rev. Stat. Ann., Section
17.150(4) (Baldwin)); Minnesota (Minn. Stat. Ann., Sec-
tion 15.1695 (West)); Montana (Mont. Rev. Codes Ann.,
Sections 44.5.3017 44.5.302); Nebraska (Neb. Rev.
Stat., Sectiori 29-3520); Nevada (Nev. Rev. . Stat.,
Section 179A.100); Pennsylvanja (Pa. Stat. Ann. Sec-
tion 18-9121(b) (Purdon); Virgin Islands (V.E. Code
Ann., Title 3, Section 881(g)); West Virginia (W. Va.
Code Section 15-2-24(d)). ~

.

Note: In Illinois, Moritana, Nebraska, Névada and West

- Virginia, the written consent of the record subject is

required in order for employers to obtain some types
-

92 Colorado (Colo. Rev. Stat., Section 24-72-305); Con-

necticut (Conn. Gen. Stat. Ann., Section 54-142k(5)
(West)); Georgia (Ga. Code, Section 92A-3003(o));
Maine (Me. Rev. Stat., Section}16-615); New Mexico
(N.M.+Stat. Ann., Section 29-10-3); Tennessee (Tenn.
Code Ann., Section 10-7-507); Washington (Wash, Rev.
Code Ann., Section 10.97.050(1)). .

3Alabama (Ala. Code, Sections 41,9259, 41-9-642);
Arizona (Ariz. Rev. Stat., Secti 41-2203, 41-1750);

R

Hawaii (Haw. Rev. Stat., Sectién 846-10(3)); Kansas
(Kan. Sfat. Ann., Section 22-4707(b)); Louisiana (La.
Rev. Stat. Ann., Section 15-578(3) (West)); Maryland
(Md. Ann..Code 1957, Art. 27, Section 746(b)); Massa- -
chusetts (Mass. Gen. Laws Ann., Section 6-172(c)
(West)); New' Hampshire (N.H. Rev. Stat. Ann., Section
106B:14); South Carolina (5.C._Code, Section 23-3-
130); South Dakota. (S.D. Cémp. Laws Ann., Section
23.6.9); Utah (Utah Code Ann., Sectior%—59-l8.

%Idaho (idaho Code, Section 19-4812); Indiana (Ind.

Code, Section 10-1-1-13); Michigan{Mich. Comp. Laws
Ann., Sections 15.231, 4.462); Mississippi (Miss. Code

( 81




; - 97 mgra':ﬁéie 29 at 2"'2'7.‘. ,_ |
*See, Ga. Code Ann., Section 92A-3003(0)(1). See"also,

<
e

* Amn., Section 25-53-53); Missouri (Mo. Rev. Stat.,
Sections 610.100 et. seq. (Vernon)); New. Jersey (N-.J.
Stat. Ann., Section 29-10-3 (West)); . North Dakota
.(N.D. Cent. Code, Sections 12-6001, 44-04-18); Ohio
. (Ohio Rev. Code, Section 109.57(1) (Page)); Oklahoma
(Okla. Stat.” Anr., Sections 74-150.9, 51-24 (West);
Puerto Rico (P.R. Laws Ann.,, Section 32-1781 et.
seq.); Texas (Tex. Civ. Code Ann. Tisle 110, Art.
_6252-17a (Vernon){ Vermont *(Vt. Stat. Ann., Section
20-2053(a)); Wisconsin (Wis. Stat. Ann., Section 165.83
(West)). f = '

4 Section 12.62.030); Arkansas
(Ark. ' Stat. Ann.,~Sedtion 5-1102); Califofnia (Cal.
Penal Code, Sections11105, 13300 (West)); Delaware
(Del. Code Ann., Sectior 29-10002(d)(4)); District of

Columbia (D.C. Code Encycl., Section 4-135 (West)); .

lowa Qewa Code -Ann., Section 692.2 (West));, New
York (N.Y." Exec.!‘Law., Section 837-6 (McKinney));
North Carolina (N.C. Gen. 'Stat., Sectign 114-15);

Oregon (Or. Rev. Stat., Section 181.555); Rhode Island
{R.. Gen. Laws, 3ection 17-1-9); Virginia (Va. Codéy "

" Section 19.2-389); Wyoming (Wyo. Stat., Section 9-2-
. 568)0 - - . et '

¢

%% Only nineteen jurisdictions have statutes that apply to
local agency dissemination policies. .The rest limit,
only the state central repository or inforfhation dis-.

_sepinated by the state repository.. ~The -ninéteen
jurisdictions with statutes that .apply to_local units are
Alabama, Alaska; California, Colorado, Connecticut,

. "Florida, Hawail, Kentucky, Louisiana, Maine, Mary-: ‘

. land, Massachusettg, Montana, * Nebraska, Ne_v‘gdé;
Pennsylvania,-the Virgin Islands, Virginia and Washing-
ton. ' L
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. 995&, Nevada Revised Siatutes, Section 17§A.010, et.

seq.

14

9%inn. Stat. Ann., Section 364,04 (1970).

. “i'See, 18 Pennsylvania Statutes, Section 9101, et. seq.,

. specifically Section 9125.

- 1%21i41e 12, Code of Maryland Regulations, Department

I3

-

109

of Public S#etygand Corrections, State Police Ser-.
* vices, Section 17406.08.10.

1'0 *N.Y. Correc. Law, Section 750 (McKeiney Supp. 1979-
80). / ’ '
1 .

19%Wis. Staf."Ann., Section 111.31 (Supp. 1979-80).
19%Hawaii Rey. Szi‘t., Sectjon 37%{&'97,6). r .

106 :

Supra,n. 91. ° e <.
an

~

*®7Ann. Code of Maryland, »Art. 27, Section 754(a) (Supp.
1979). ‘

-

198177 A.2d 841, 846 (Md. 1962).

-~ .

177 A.2d at 846.°,But ‘see, Norman v. City of Las
Vegas, 177 P.2d 442 (Nev. 1947) which rejected an.
invasioms of privacy claim against the City of, Las
Vegas for sharing the' plaintiff's -criminal history rec:
ord with his employer, .The court said that disclogure
to an employer was suificigntly limittd and thus.

. protected by privilege. "%, ’

%08 F.Supp. 1067, 1074 (E.D. Mich. 1976).
~ .(« .

Asee  for example, Earp.v. Detroit, 167 NW2d 841
~ (Mich. 1969); Rittan v. Jacobs, 78 NW2d.78% (Ind.

— _1948); & Hawley v. Professional Cretit Bureau, Inc.,

76 NW2d 835 (Mich. 1956). < ° -
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11209 | RRM 387 (1968). )

“35ee Berry v. Donovan, 74 N&GOB 6014 ppgai denied,
199 U.S. 612 (1905).

11"See for example, Donaldson v. United States, 400 U. S
517 530, 531 (1971).

See, for example, Perks v. Firestone Tire and Rubber
Co., 611 F.2d 1363, 1366 (3rd Cir. 1979)

1“;See Detroit Edlson Co. v. Natxonal Labor Relatxons

Board 995 Ct. 1123, 1133 (1979).

U7 that regard see, "The Revolving Door: The Effect

- of Employment Discrimination_Against Ex-Prisoners",
Hastings, L.J., 26: 1403, 1420 (1975).
L g -

1 aSupra, n. 59. * .

“9385 F.Supp. 272 274 {D.D.C. 1974). In Lyon the jury
\held agal%st the employer, but the judge gave judg-
ment to the employer "notwithstanding the verdict,"
claiming that assault, battery, and rape was. remote
from actions of a sort which an employer should
reasonably expect. The Courfof’ Appeals reversed and
said that it was a question for the jury whether "the
assault stemmed from purely personal sources, or
arose out of.conduct of the trucking compahy's busi- -
nesses 533 F.2d 649,655 (D C. Cir. 1976).

12°See 34 ALR 2d 390; and Employmg the Ex-Offender:
Some Legal Consxderanons American Bar Assocnatxon ]

(1976). p
121gg” A.2d 915, 197 (D.C. App. 1951).

122

i

Circuit Court, Montgomery County Md. Case #37, 669
" (1975). o~




i

123236 F.2d 673, 677 (D.C. Cir. 1956).
2"1d. at 677.-* o ! |

25532 F.2d 56, 57 (7th Cir. 1976). .
254 NE2d 339 (N.Y. 1969).:

Argonne Apt. House v. Garrison, 42 F.2d 605 (D.C.
Cir. 1930).

‘"Strawler v. Harrall, 251 S0.2d 514 (La. App. 1971).

Large v. B & P Motor’ Express, 257 F. Supp 319, 325
(N.D. Ind. 1966). "

’°Abraham v. Onorato Garages, 446 P.2d 821 (1968).

., 131see, Hersh v. Kertfleld Builders, Inc., 189 NW2d 286

,I“cb.ls?'!) o

132¢Civil Service Reform Act of 1978, % 95-4 54, Sec-
tion 2302(b)(10) at 5 U.S.C., Secnon 3110

133Fgecutive Order 10450 (April 27, 1963).

13%See, Executive Order 10865 and DOD Directive
5220.6. - e .

135Larkm, "Removing the Ex-Offenders' Cdtch-22," J. of
Employment Counseling, 12: 126-131 (Sept. 1975)

136See, OTA Study supra note 8 at 226 citing James E.

Hunt, James E. Bower and Neal Mxller, Laws, Licenses
and the Offender's Right to Work: A Studygof State

" Laws Restricting the Occupational Licensin of Fors

mer Offenders, ABA 1974, .

137 Uneonsolidated Laws, Section 891 7(b). - )




*3%Uncénsolidated Laws, Section 8Q.10(2).
135General Business Law, Section 74(2), &1({).
t*%Labor Law, Section 453(l).

141Alcoholic' Beverages Control Law, Section 102(2).

* 192] apor Law, Section 212-a(5a). ?
143General Business Law, Section 353.
!**Insurance Law, Section 331 (36). ‘
> B
ll""Genara(l\ Business Law, Section 174. .
! N o

146ynconsolidated Laws, Section 9814(b); 982l1(e);

‘ 9829(a); 9841(b); 994 1(b) and 9918(3a). _
*Banking Law, Secjlon-369(6). . . |
1%81nsurance.Law, Section 48(8c).
!*3Unconsolidated Laws, Section 7915(8).
150A1coholic Beverage Control Law, Section 102(2) and

126(1).

15119 NYCRR Section 77.2, Dept. of Health, "Rules for

«  _Funeral D1rect3rs "

.. }3201son, Criminality and Morality - Occupational Li- .
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