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) - Foreword

THe-Advisory Commission on Intergovernmen-
tal Relations was established by Public Law 380,
which was passed in the first session of the 86th
Congress and approved by the President on Sep-
tember 24, 1959. Section 2 of the act sets forth the
following declaration of purpose and specific re-
sponsibilities for the Commission:

Sec. 2. Because the complexity of mod-
+ ern life intensifies the need in a federal
form of government for the fullest cocp-
eration and coordination of activities be-
tween the levels of government, and be-
cause population growth and scientific
developments portend an increasingly
complex society in future years, it is es-
sential that an appropriate agency be es-
tablished to give continuing attention to
intergovernmental prcblems.
It is intended that the Commission. in
performance of its duties, will:
(1) bring together representatives of
“the federal, state, and local governments
for the consideration of common prob-
lems. o

- txtttt

(5) encourage discussion and study at
an early stage of emerging public prob-
lems that are likely to require intergov-
erumental cooperation.

(6) recommend. within the framework
of the (onstitution, the most desirable
allocation of governmental {unctions. re-

&
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' sponsibilitiés, and revenues among the
several levels of government. . . .

Pursuant to its statutory responsibilities. the
Commissjon has from time to time been requested
by the Congress or the President to examine par-
ticular problems impeding the effectiveness of the
federal system. Seclion 145 of the 1976 renewal
legislation for Generel Revenue Sharing, P.L. 94-
488, mandated that the Commission:

' ... study and evaluate the American fed-
eral fiscal system in terms of the alloca-
tion and coordination of public resources
among federal, state, and local govern-
ments, including, but not limited to, a
study and evaluation of: (1) the allésa-
tion and coordination of taxing and
spending authorities between levels of
government, including a comparison of
other federal government systems. . . . (5)
forces likely to affect the nature.of the
American federal system in the short-

—term and long-term future and possible -«

adjustinents to such system., if any, which
may be desirable, 1n hght of future de-
velopments.

The Commission’s study, The Federal Role In
the Federal System: The Dynamics of Growth, of
which the present volume is one component, is
part of the Comm;ssion’s ‘response to this man-
date. Staff were directed to (a) examine the pres-
ent role of the federal government in the Ameri-
can federal system; {b) review theoretical
perspectives on American federalism, the assign-
ment of functions, and governmental growth; and
(c) identify historical and political patterns in the
development and expansion of national govern-
mental domestic activities, This case study on the
federal role in higher education is one-of seven
prepared by Commission staff pursuant to this as-
signment.

Abraham D. Beame
Chairman
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“ Chapter 1

rd

| The Scope of Federal Involvement in
. ~ Higher Education

. . The federal government has been involved in
higher education since the founding of the Re-
public. Land grants for higher education were
provided to the states throughout the 19th cen-
tury. Other forms of limited federal agsistance
were gradually added (see Figure i). Until the
1940s, however, the federal role remained a mad-

: - est one. State and private institutions bore-almost
L total responsibility for nearly all facets of higher
education.

This situation has changed enormously since
World War II. In fiscal 1977 the federal budget for
higher gducation was approximately $11.75 bil-
lion and growing.! Including all major forms of
aid, this constitutes about one-fifth of all funds
spent by public institutions of higher learning
and about one-third of total private school funds.?

Not only has the scope of federal involvement
grown very large; it is also very broad. Federal aid
comes in a variety of forms: aid (o students, sup-
port for research, and programs of 1nstitutional
assistance. Much of the aid comes through a host
of programs with primarily educational aims, but
even more comes from programs whose major
purpose is other thar education. All of it has enor-
mous impact on the higher education community, .
both through the distribution of funds and through
administrative conditions placed on grants. In ad-
dition, the federal government increasingly af-
tects higher education through nonfiscal instru-
ments, particularly through a variety of regulatory

-




1787

1802
1802

1862

1867

1887

1890
1914
1935

1935

1937

Commencement of endowment of pub-
ic mstitutions of higher edycation with
public lands—Northwest Ordinance.
"Schools and the means of education
shall forever be encouraged

Ohio  Enabling Act—established the
provision of land grants and land scrip
to new states under the statehood acts.
Establishment of the first federal inst-
tution of higher education—U.S Military
Academy at West Point.

The First Mornll Act—intated federal
policy of aid to states for agncultural
and industnal education through land
grants for colleges.

Federal Department of Education es-
tablished-by Congress; later the Office
of Education

Hatch Act—encouraged scientific in-
\ ~lgation in agricuiture -

Tt Second Morrifl Act—introduction of
federal grants of money for college in-
struction In specified areas of learming.
Smith-Lever Act—matching of funds for
agncultural and home economics In-
struction through Agricultural Extension
Service

National Youth Administration—em-
ployrnent for college students
Bankhead-Jones Act—increased sup-
port for land grant colleges

National Cancer Institute Act—pro-
vided feilowship grants

F/§ure 1
1787-1980

1964

1964

1965

4965

1966

1967

1968

1971

il

C

FEDERAL PROGRAMS FOR\HIGHER EDUCATION AND RELATED ACTIVITIES:

Economic Opportunity Act of 1964 (P L

_ 88-452)—war on poverty through re-

traiming and remedial education and

-other opportunities, college work-study

program
Amendments to Nationa! Defense Ed-.
ucation Act—extended and expanded
to include areas of English, reading,
huistory, and geography

National Foundation for the Ans and
Humanities (P L. 89-209)—foundation
to support humanities and the ars
through grants.

Higher Education Act of 1965 (P L. 89- ¢

329)—aid to colleges, students, and
teachers

International Education Act (PL 89-
698)--to provide a strengthening of
American educational resources for In-
ternational studies 'and research.
Education Professions Development
Act (P.L. 90-35)—to _coordinate,
broaden and strengthen p?Ograms for
the training and the improvement of ed-
ucational personnel.

Higher Education Amendments of 1968
(P L 90-575)—extended and improved
four major education acts and autho-
nzec sjix’'new programs.
Comprehensive Health Manpower
Training Act of 1971 (P.L. 92-257)—
amended Title VII of the Public Health
Service Act. Increased and expanded




| 1944 The Serviceman's Read/ustn{ent Act—
Gl Bill, educational aid for veterans

1950 The National Science Foundation Act—

) promoted progress In science through
scholarships and fellow$hips in fields of

. . science. : i

1950 The Housing Act—low interest rates for
loans to institutions of higher learning

. for building of housing facilities.

1952 National Science Foundation—fellow-
ship’ program. -

1954 Cooperative Research Act—authorized
the Office of Education to ccaduct co-
operative research with-colleges, uni-
versities, and state educational agen-
cies.

1958 The National Defense Education Act
(P.L. 85-864)—provided for graduate
fellowships in Science, mathematics,
foraign languages, counseling and
guidance, educational technology.

1963 Health Professions Educational Assis-
tance Act (P.L. 88-129)—c0Onstruction
of facilities and student loans.

1963 Higher Education Facilities Actdf 1963
(P.L. 88-204)—grants to all colleges,
public and private, for improvement of
facilities.

1964 The Civil Rights Act of 1964 (P.L. 88-

452)—desegregation of the schools en-

forced and assisted.

162

1972

1975

1976

1979

1980

provisions for health manpoewer training
and training facilities

Education Amendments of 1972 (PL
92-318)—established a National Inst-
tute of Edugation. Federal matching
grants for state student incentive grants,
the National Commission on Firancing
Pagtsecondary Education; State Advi-
sory Councils on Community Colleges;
a Bureau of Occupational and Adult Ed-
ucation and state grants for the design,
establishment, and conduct of postsec-
ondary occupational education; and the
bureau-level Office )f indian Education.
Amended current Office of' Education
programs to increase their effective-
ness and better meet special needs.
Prohibited sex bias in admissions. _
Harry S. Truman Memorial Scholarship
Act (P.L. 93-642)—scholarships pro-

moting public service education.

Education Amendments of 1976 (P.L.
94-482)—~reauthorized and amended
major higher education legislation.
Department of Education Organization
Act (P.L. 96-88)—established the:De-
partment of Education.

Education Amendments of 1980 (P.L.
96-347)—reauthorized and amended
major higher education legislation.

SOURCE Siudney Tiedt, “Historical Development of Federal Akd Programs, " in Roe L Johns, Kern Alexander, and Dewey Stollar,
eds , Status and Impact of €ducational Finance Programs, National Educational Finance Profect, Volume IV, Gainsville, FL,
National Education Finance Project, 1971, pp 238-240; and US Department of Health, Education, and Welfare, National Center
for Education Statistics. Drgest of Education Statistics 1979, Washington, DC, U S Government Printing Office, 1979, pp 157-
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Table 1

TOTAL OUTLAYS FOR HIGHER EDUCATION,
BY SOURCE OF FUNIS, SELECTED NEARS: 1939-70
(in millions of dollars)

* suggested on pp 131-132)

Total
Outlays Total Percent
Academic Public and Public h Public
Year Private Outlays Federal' State Local Outlays
1939-40 $ 9225 § 2145 $ 389 $ 1512 $ 244 23%'
1949-50 2,782.0 2,0752 1,521 42 492 1 617 75
1959-60 5,667 0 2,856.6 1,298 0 1,406.8 1518 51
1969-70 19,901.7 12,096.1 5,129 1 6,197 0 T 7700 61
' Does not nclude federal aid to graduate students
?Includes $993 millon in G/ Biif expenditures N

SOURCE Carnegie Commission on Highar Education, Higher Education Who Pays? Who Benefits? who Should Pay?. New
York; NY, McGraw-Hill, 1973. pp 131-163 These kgugps were obtained by adding the institutional receipts for each level in
each year, that proportion of direct student aid also derived from each level (as histed on page 162), plus that proportion of
institutional student aid that derived from state and federal sources («ssigned in the proportion of 10% state, 90% federal as

conditions ranging from health and satety to al-
firmative action

POSTWAR TRENDS

Since World War Il. college enrcllinents have
increased steadily and dramatically,”quadrupling
between 1946 and 1974" Total spending on
higher education has risen proportionately Table
1 indicates that total public-private outlays n
higher education increased from $920 mudion 1n
1939—-40to $19.9 billion 1n 1969-70 Total spend-
ing frém public sources—federal. state, and to-
cal—has outstripped even this rapid rate of growth
The public soctor has become increasingly 1m-
portant 1n supporting higher education. with its
share growing from 23% 1n 1939-40 to 61°% mn
1969—70 Table 1 shows clearly that this public-
seator growth has come primarily from the state
and federal governments But whereas statns have
focused their efforts primarily on public state 1n-
stitutions, federal funds have come to play an in-
creasingly important role in private wastitutions
(particularlv very large ones). as niay be seen 1n
Table 2.1

Although thev accurately indicate general
trends, the data just discussed are not entirely
consistent and tend to seriously underestimate

the federal role. Coming from such a wide vaniety
of federal programs. many funds are difficult to
trace. In an effort to obtain data which more ac-
curately reflect the total impact of the federal role,
published data havg been supplemented with
some excluded categories of federal higher edu-

cation assistance. These estimates remain flawed

in certain respects, but overall. they present a

Table 2

FEDERAL FUNDS AS A PERCENTAGE
OF THE TOTAL CURRENT INCOME OF
UNIVERSITIES AND COLLEGES, BY
CONTROL OF INSTITUTION:

1939-70
1939~ 1949- 1959- 1969
40 50 60 70

Private

Institutions 07 86 194 207
Public .
Institutions 103 96 16 6 158

SOURCE Chesler Finn  ‘Federal Patronage of Universities in
the United States, Minerva 14, Winter 1976 77, pp 500 -501




Table 3

ESTIMATED EXPENDITURES OF INSTITUTIONS OF HIGHER EDUCATION, BY
SOURCE OF FUNDS, SELECTED YEARS: 1960-77

Source of Funds by Amount, in Biliions of Current Dollars
Level and Control 1960 1962 1964 1966 1968 1970 1972 1974 1976 1977

Pubiic and Private

Totai' $67 $85 $113 $152 -“99 §"+7 $292 $343 $448 $49.2

Federai Total? 17 23 30 41 52 R 76 92 106 11.73
Student Aid? 06 06 08 13 17 z6 40 5.5 67 73
Research? 09 14 16 22 24 25 28 32 34 440
Institutional? 02 0.3 06 06 11 10 08 05 05 :

State! 16 20 26 35 48 64 78 &7 134 14.9

Local' 02 02 03 04 06 09 11 14 1.8 2.0

All Other? 32 39 54 72 93 113 127 140 190 206

Percentage Distribution
1960 1962 1964 1966 1968 1970 1972 1974 1976 1977

Public and Private

Total 100 0% 1002 100.0% 100 0% 1000% 1000% 1000% 1000% 100 0% 100 0%
Federal Total? 283 271 266 270 262 247 260 268 237 238
Student Aid? 89 71 71 85 85 105 137 160 150 148
- Research 134 165 142 145 121 101 96 93 76 90 "
Institutional 390 35 53 4.0 56 41 27 15 11
State 239 235 230 230 241 259 267 283 299 303
Local 3.0 2.4 26 2.6 30 36 38 41 40 41
All Other 478 459 478 474 467 458 435 408 423 418

'U'S Department or Haa'th, Fducation, and Weitare, National Center for Education Statistics, The Condition of Education. 1977,
p 181
2 Compiied from U S Depanment of Health, Educanor and Welfare, National Center for Educatiun Statistics, Projections of
&dqganon Statistics to 1984-85, pp 165-166 .
3 Compiled from Exacutive Office of the President, Office of Management and Budget, “Spec.ai Analysis J,” Specral Analyses.
Budget of the Unted States Government Fiscal Year 1979 N .
N < 8
SOURCE U S. Department of Heaith, Education, and Weifare, National Center for Education Statisticsy, The Condition of Edu-
cation 1977, Washington, DC, US Govemment Pnnting Office, 1978, p. 181; US Department of Health, Education, and
Weltare, National Center for Education Statistics, Projections of Education Statistics to 1984-85, Washington, DC, U.S Gov-
ernment Pninting Office, 1976, pp. 166-166, Executive Office of the President, Office of Management and Budget, "Special
Analysis J Education,” Special Analyses. Budget of the United States Government. Fiscel Year 1979, Washington, DC, U.S
Govemnment Printing Office, 1978 The figures from The Condition of Education: 1977 are used exactly as they appear, with the
exception that new estimates of federal expenditures have been substituted The estimates dernved from Projections were a . .d
at as follows' to the category “Higher Education” in Table B-9, p 165, we have added the following additional categories 1 um
p 166. “Veteran's Education,” “Loans, Total (Higher Education),” "Applied Rezearch and Development,” and "U S Academies.”
The major problems in doing this are (1) part of the category “Veteran's Education” probably goes into technical schools rather
than highor education, and, (2) adding total applied research may overstate this category. These problems are balanced by our
inability to add other categories of Table B-9, such as "Training of Federal Personnel.” Our figures, therefore, continue to
underestimate total tederal spending on higher education For example, a comprehensive analysis ¢t higher education financing
in 1971-72 found total federal spending to ba $8 1 bilion, compared with our total of $7.6 bilion (National Commission on the
Financing of Postsecondary Education, Financing Postsecondary Education in the United States, Washington, DC, U.S. Gov-
" ernment Printing Office, 1973, p 67) Similarly, in his exceilent comprehensive analysis of federal spending on higher education, .
Chester Finn estimated the 19/6 federal total to be $12 6 billion, compared to the total here of $11 7 bilhlon Chester Finn, op
cit, p 500
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ESTIMATED EXPENDITURES OF INSTITUTIONS OF HIGHER EDUCATION,
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Graph 2

ESTIMATED EXPENDITURES OF DIFFERENT FORMS OF FEDERAL AID
BY INSTITUTIONS OF HIGHER EDUCATION, ALTERNATE YEARS:
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more comprehensive portrait of the federal higher
education effort.

With these limitations in mind, Table 3 shows
federal, state, and local expenditures on higher
education from 1960 *0 1977. Ii is clear from these
figures that expenditures on higher education
have continued to grow rapidly during the past
15 years. Moreover, while both federal and state
expenditures have grown, recent state spending
has outpaced that of the federal government (see

4> Graph 1). The federal role, while extremely im-

portant in the postwar era, remains supplemen-
tary to the states. As Ira Sharkansky ubserves: “*Of
all the services that are supported by state funds.
the state governments have most clearly taken
command of higher education.”®

THE COMPOSITION OF THE
FEDERAL ROLE

Federal aid to higher education differs signifi-
cantly in form from state aid. Whereas state aid
tends to be general institutional support to state
institrtions, federal assistance is mainly directed
at particular national purposes, such as aid to low
income students and support of scientific re-
search. Indeed, a Library of Congress study in
1975 counted 439 separate authorizations that
touch on postsecondary education.® Although
most of these are small and not all receive appro-
priations, the degree of program specificity is re-
markable.

These various components of federal aid to
higher education have changed enormously 6ver
the years. To begin with, federal aid to s:udents,
as opposed to research and institutional grants,
has become a progresq(erl!y larger proportiO)a of
total federal assistancd. Student aid, which con-
stituted about 35% !of federal aid in 1960,
amounted to 63% in ¥976". (See Graph 2.) Other
changes in the compobsition of federal aid have
included: )

¢ Equal Education. Within federal student as-
sistance, a totally new emphasis on promot-
ing equal educational opportunity has arisen
since the mid 1960s. Whereas in 1968 the fed-

eral government expended $215 million for
such purposes (4%).* by 1979 it spent ar es-
timated $2.7 billion toward this end (21%)—
more than a ten-fold increase in as many
years.* In addition to increased expenditures,
equal opportunity has become the focus of
major federal regulatory efforts.

Veleran's Readjystment. For several years,
the largest federal student assistance program
was the Veteran's Readjustment Act. After
being phased out in the early 1960s, the GI
Bill was reenacted in 1966 for veterans of the
Vietnam War. It grew very rapidly for several
years, reaching a peak of $4.3 billion in 1976.
Since then, it has declined just as rapidly,
with estimated expenditures of $2 billion in
FY 1979."

Military and Health Research. Faderal grants
for research have changed as dramatically
over the years as has aid to students. In the
1940s and 1950s, this cutegory of spending
was dominated by mtlitary research, but this
“is no longer true. During the mid 1960s,
space-related research became very important
but subsequently declined. Research on
health, meanwhile, has risen steadily through
the years, now constituting around 50% of all
federally supported research in colleges and
universities."

Federal involvement in higher education, then,
continues to be an evolving phenomenon. Un-
touched by these budgetary figures are other ele-
ments of a changing federal role, particularly the
growing use of regulations and grant conditions,
largely for new purposes. These have become in-
creasingly important in recent years, enlarging
both the scope and salience of federal involve-
ment. All of these elements of federal involve-
ment—its scope, form, distribution, and goals—
reflect a number of evolving causal factors that
have helped to determine the way in which the
current federal role has developed. It requires a
look at political history to help identify what
these factors have been, theroles that they have
played, and what they imply for the future.

FOOTNOTES

! Actual outlays .n 1977 denved from Executive Office of the
President. Office of Management and Budget. "' Special Anal-

s

It

)

ys1s | Education.” Special Analyses' Budget of the United
States Government' Fiscal Year 1979. Washington, DC, U.S
Government Printing Office, 1978. With the exception that
tax expenditures have not been included. these figures were
compiled :n accordance with the method used-by Chester



]

-

3
Finn, “Federal Patronage of Universities in the United #

States,”” Minerva 14, Winter 197677, pp 500-501

! Thomas Wolanin and Lawrence Gladieux, "The Political

* Culture of a Policy Arena: Highor Education,” in Matthew
Holden, Jr.. and Dennis L Dresang, eds., Whot Government
Does, Beverly Hills, CA, Sage, 1975, p.A184.

3U.S Department of Health, Education, and Welfare, National
Center for Education Statistics, Digest of Educotion Statis-
tics, 1974, Washington. DC, U.S. Government Printing Of-
fice, 1975, p. 75

¢ The figures used here must be interpreted cautiously since
certain funds.are frequently underestimated. This is partic-
ularly true of federal resesarch funds and direct aid to stu-

, dents. Because some of these funds are not primarily in-
tended for educational purposes, differerst sources variously
omnit considerable portions of, this ‘aderal z:iltmu in spite
of its dubstantlal educational impact. For example, the fig-
ures used in Tabl¥ 1 do not include federal assistance to
graduate students, which in 1973 amounted to $680 million.
Camegie Commission on Higher Education, Yigher Educo-
tion:; Who Pay4? Who Benefits? Who Should Pay?, New York,
NY,WMcGraw-Rill, 1973, p. 95 The data reperted in Table
2 reflect total fdderal §1d even less accurately since they are
derived from institutional receipts. A great deal of federal
assistance to students is reported as income derived from
students rather than from governmeft When federal student
assistance is figured in, as with aid to veterans in 1949-50,
the federal share rises substantially

*Ira Sharkansky. The Moligned Stotes. New York, NY, Mc-
Graw-Hill, 1972, p 82. Although the federal financial role
1s secondary in terms of aggregate spending, the higher ed-
ucation community is diverse. Certain classes of institu-
tions—major research universities, various private schools,
and many predominantly black institutions—are particu-
larly dependgnt on federal assistance vis-a-vis the states.

¢ Robert Andringa, “The View from the Hill,” in Federalism
ot the Crossroads, Washington, DC, Institute for Educational
Leadership, 1977, p. 73.

' Calculated from Table 3.

* UJ S. Department of Health, Education, and Welfare, National
Centcr for Education Statistics, Projections of Education Sta-
tistics to 1984 -85, Washington, DC, U.S. Government Print-
ing Office, 1976, p. 169, from Table B-10:*~Qffice of Edu-
cation Expenditures, by Legislative Progrant;, Fiscal Years
1960 to 1976.” Estimate includes the programj cf “Equal
Opportunity Grants* and **Work-Study Progran{ and Coop-
eratlve Education.” ~

* “Special Analysis ].”" op cit., p. 217. Table J-2, including
“Basic Opportunity Grants, ”and *'Work-Study and Supple-
mentary Grants, Student Incentive Grants ’

' Finn, op. cit., and Ibid. See also “Federal Student Aid and
How It Grew,”” Chronicle of Higher Education, October 11,
1978,p §

1 Special Analysis P. Research and Development,” in Special
Analyses: Budget of the United States Government Fiscal
Year 1979. op cit p 313

by 9

ERIC . -

Aruitoxt provided by Eic:




-,

Chapter 2

The Evolution of a Federal Role:
1787-1958

A NATIONAL UNIVERSITY

The earliest consideration given to federal in-

volvement in higher edusetion concerned estab-

lishment of a.national university. Propogals to

found such an institution ghined prominénce at

several junctures in American history, beginning

in the 1780s. Qne proposal, which sought creation
of a national-¢niversity to cap state and local ed-

ucational systems, was rejected at the Constitu-

tional Convention. As it was ratified, the Consti-

tution cantaiped no mention of educction at all.
Although sbme felt it required a Constitutional

amendment, the first_six Presidents all endorsed
the concept of a national university. George

Washington even left a bequest in his will toward

its establishment. Congress, however, opposed
- the idea. It viewed the matter as strictly a state
' responsibility for which the federal government
lacked Constitutional authority for direct involve-
ment. As George Rainsford writes: In spite of the
prestige and persuasiveness of its supporters, a
national university failed to materialize. . . .[S]trict
congtruction views of the Constitutional power of
the-federal government prevented the creation of
a,n'ational system of education.”' With the as-
cendance of the highly localistic Jacksonian Dem-
ocrats, the fate of this proposal was sealed. Even-
tually, Columbia College (predecessor to George
Washington University) was founded in®he Dis-
trict of Columbia, but it was intended as. a facility




for the residents of the federal district rather than
»for the nation as a whole.
There was a resurgence of interest in creating
a national university in the late 1800s. Presidents
Grant and Hayes lent their support to the idea. By
this time, however, several eastern colleges were
developing their own graduate schools, and they
opposed the concept as redundant and competi-
tive.? .

\ FEDERAL LAND GRANTS FOR
. HIGHER EDUCATION

Federal land grants for higher education were
more successful. They began early on with the
allotment of two townships for this purpose to
Ohio, upon its admission as a state in 1802. This
established a precedent, and similar grants were
negotiated with other states as they entered the
Union. In all, 45 states eventually benefited from
such grants of federal land or land scrip.?

These grants served to stinulate the early de-
velopment of higher education in the states, but
Constitutional scruples ard practical politics
greatly diluted their impact. To begin with, con-
cern with the public land instrument largely over-
shadowed the educational aims of these grants.
Congress wished to dispose of the lands quickly
and easily, the states were eager to receive land
proceeds under any pretext, and it was hoped that
promoting education would encourage settle-
ment.* Moreover, there was “almost complete ab-
sence of federal control over the use of these
grants.”’* They were often grossly mismanaged by
the states, resulting in low proceeds for their ed-
ucational recipients.

THE MORRILL LAND GRANT
COLLEGE ACT

A more significant form of federa] aid to higher
education was enacted in the Morrill Act of 1862,
which established the system of land grant col-
leges. Under this law, federal lands and land scrip
were distributed among the states—in rough pro-
portion to their population—to “establish col-
leges for the benefit of agriculture and mechanic
arts.” *

The act was a crucial step in the evolution of a
federal role in higher education The grant-in-aid

%
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« technique was utilized to lessen political and

Constitutional objections to federal involvement.
A national purpose was specified, and the grants
served as incentives to stimulate state activity on
its behalf. In the process, the basic pattern of in-
cremental federal involvement into higher edu-
cation—in the form of categorical programs for
specific national interests—was established.

Justin Morrill, a Vermont Republican and the
chief sponsor of the act, initially proposed a more
direct federal role in promoting\agricultural ed-
ucation. In 1856 he introduced legislation to-es-
tablish one or mort ‘‘national agricultural
schools,” similar to the national niilitary acade-
mies.® Meeting strong opposition from southern
Democrats in Congress, this proposal went no-
where. .

The following year, Morrill introduced a differ-
ent bill, similar to the one passed in 1862, which
provided land grants to the states on behalf cf
agricultural and mechanical education. Again,
primary opposition arose from southern Demo-
crats who found the concept threatening and un-
constitutional. They regarded ‘the federal grants
as an interference with state responsibilities and
unauthorized by the Constitution.” One southern
Senator attacked the bill as *‘one of the most mon-
strous, iniquitous, and dangerous measures which
have ever been submitted to Congress.''®

The bill narrowly passed both Houses of Con-
gress, with support divided along party and sec-
tional lines. However, President Buchanan issued
a "‘resounding” veto, calling the bill “‘unconsti-
tutional and inexpedient.” Although he added
objections based on public lands policy, Rains-
ford concludes that, “principally . . . the President
considered the act uncogstitutional for all the rea-
sons that southern states’ righters had reiterated
since the time of Jackson.”*

When the bill was reintroduced in 1861, cir-
cumstances had drastically changed. The south-
ern states had seceded from the Union, and the
activist Republican Party.had come to power un-
der a new President. Morrill’s new legislation ex-
cluded the secessionist states, and a requirement
was added that recipient schools teach military
tactics.

This time around, the center of controversy was

public lands policy. Many westerners opposed
the distribution of land scrip to the eastern states
and feared the effects of the law on land prices
But the bill passed both Houses by wide margins.

I
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appealing to those who “were not necessarily
sympathetic with the antislavery base of the Re-
publican party but wh{o’ were not attracted by the
anticentralism of the Democrats.”'" Moreover,
while the act representea ‘‘the work of middle-
class reformers” and ‘“‘had little to do with .
pressure from farmers and workingmen's associ-
ations,” its appeal to the gieat agricultural pop-
ulation was unmistakable.!'

Although farmers and their spokesmen did not
initiate the Morrill Act, they rapidly became major
supperters of it Soon after its passage, both ag-
ricultural organizations and the land grant col-
leges began to lobby for additional federal aid.
particularly in support of agricultural research:

e

As early as 1871 the main theme at con-
ventions of land grant institutions was
the reed in the United States for. ex-
periment stations associated with the
land grant colleges.. . By 1872 agricul-
tural societies .. had turned to the fed-
eral government for assistance in estab-
lishing and running . experiment
stations.'* * ’

A number of states became involved in agricul-
tural research after 1875, but tinancing remained
a problem. Continued pressufe for federal assis-
tance resulted in numerous legislative proposals
in the 1880s and the eventual passage in 1887 of
the Hatch Act which provided annual subsidies
of $15.000 per year to agricultural experiment sta-
tions associated with land grant colleges in the
states. Additional grants to these colleges were
adopted in the second Morrnll Act three years
later.

Until almost 1960, the contours of federal as-
sistance to higher education followed the funda-
mental patterns that were established in-these
original acts. To minimize constitutional objec-
tions, federal patticipation took the form of grants-
in-aid. Political constraints on bread federal in-
volvement produced a series of narrow, categori-
cal ‘programs directed at specific problems. Gen-
“erally, these have been areas in which opposition
has been muted due to the pressing nature of a
problem or its high visibility and unquestionable
natiqnal character. Once a program has been en-
acted, this original support tends to be reinforc !
by the efforts of beneficiaries.!? ) _

Although educational institutions and issues
were involved. the primary purpose of most of the

-3

early "higher education programs” was not edu-
cation at all but, rather, some additional national
interest. Education has generally been invalved
in an instrumental sense. For example, concern
with the sale and distribution of the public do-
main largely overshadowed the educational inter-
est in the early land grants."* Similarly, the pro-
motion and dissemination of agricultural research
through the agricultural experiment stations and
the extension service were the focus of the later
programs. During the 1930s. federal funds were
temporarily expended on college work-study ar-
rangements under the Nationdl Youth Adminis-
tration as part of the federal government's broad
response to the economic emergency. In each
case, moreover, the federal role was strictly sup-
plementary to that of the states and the private
sector. Nevertheless, the programs did have an
important stimulative effect:

Despite the comparatively small sums re-
alized from the federal land grants and
the instances of early mismanagement,
the importance of these grants to the de-
velopment of state universities in the
Middle West and Far West should not be
underestimated. In state after state, insti-
tutions of higher learning were founded
in order to take advantage of the federa!
grants. Often these “‘universities’’ were
scarcely more than high schools, but they
were the foundations on which the states
were later to build strong state universi-
ties. It seerns likely that without the stim-
ulation of the federal grants many states
would have had no public institution of
higher education—and some no higher

educational institutions at all—until
many years later.”
THE GI BILL "

This initial pattern of federal aid to higher ed-
ucation carried over into the post-World War 11
era, Although the sheer size of the postwar fed-
eral presence exerted a more significant impact
on the structure, focus and conduct of education,
the federal interest in higher education was still
largely incidental. It massively affected educa-
tional institutions in the pursuit of essentially
noneducational goals. .

The Service Man's Readiujtment Act of 1944
(G1 Bill) was a prime exampld of this. By 1960, it
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had assisted 35 million former servicemen 1n
pursuing postSecondary education.' Yet. the pri-
mary purpose of the act was not the promotion of
education per se This was still considered to be
a state responsibility, as was indicated 1n the fail-
ure of Congress to pursue the Zook Commission
proposals (1946) for federal operating and capital
expenditure grants to state universities Rather.
the aims of the act were the promotion of national
economic policy and’ national defense. The edu-
cation program helped to smooth the postwar
economy's readjustment to the millions of ex-sol-
diers returning from the war and to repay a na-
tional debt of gratitude for theif wartime service. ,
In matters of this kind. however, legislative ob-
jectives and |_their method of implementation can
be closely interrelated and result in important un-
anticipated- consequences. Certainly the educa-
tional impact of this legislation was enormous.
Partly in response to the flood of new students
stimulated by the GI Bill, additional federal pro-
grams were enacted. To help relieve overcrowdeg

campus housing. the Housing Act of 1950 aui_.—

thorized long-term loans for dormitories and
housing construction. In 1955 the interest on
these loans was federally subsidized, and their
coverage was expanded to include construction
such as dining and health care facilities and stu-
dent unions. Opposition remained. however, to
more direct forms of federal aid to higher educ.a-
tion. Expansion of college constructior loans to
include instructional facilities failed enactment
three times in the 1950s.

FEDERAL RESEARCH GRANTS TO
UNIVERSITIES

Another major federal involvement in higher
education stemming from World War Il evolved
out of the massive federal research effort Before
the war, the federal government financed about
15% of the nation's research and development (R
& D) effort, mostly 1n agriculture but also in a tew
small health programs.'” The wartime crash effort
in military research raised the federal share of the
country’s research activities to about 80%, or $1
billion. In order to utilize the nation’s existing R
& D resources. much of this money was channeied
to the universities.

As in.other instances of federal wartime 1n-
volvement in new activities. the changgs wro 1ght
by the war persisted Afterwards, the federal gov-
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ernment continued to iinance LU, of the nation's
R & 1), 45% above 1ts prewar level By 1960, the
federal government was spending $750 million
on research in institut.ons of higher education
and providing two-thirds of all higher education’s
research money, prompting Alice Rivlin t& write
at the time that: "Reseaich and development are
by far the most important federally supported ac-
tivities involving colleges and universities,''™

Reflecting cold war priorities. federal research
moneys in the late 1940s and 1950s were heavily
concentrated in defense-related fields and tech-
nologies (as was federal spending 1n general). In
an attempt to avoid complete military dominance
in basic research, the National Science Founda-
tion was created in 1950 ' Over the next 2%: de-
cades. the composition of the federal research ef-
fort continued to evolve The military share
declined in relative terms as spending on health
research increased with the establishment of the
National Institutes of Health. and research on
space flourished in the 1960s.2¢

While scholars agree that the impact of feder-
‘all¢ funded research on colleges and universities
has been significant, interpretations vary as to the
precise nature of this federal impact.” There are
two major issues: (1) the extent of institutional
dependence on the federal government. and (2)
the extent to which federal research priorities
have distorted the academic priorities of recipient
scholars and their institutions and, consequently.
have shaped the direction of institutional growth.

Theoretically. federal research grants do not en-
tall institutional dependence on the federal gov-
ernment However. significant portions of many
grants are devoted to overhead costs and help
support a broad range of university services
Moreover, as a large percentage of faculty and
graduate students became dependent on the fed-
eral government for support—particularly in
medicine and the natural sciences—postsecond-
ary institutions themselves came to be icreas-
ngly reliant upon federal support Lauriston King
explains that

Although research and  development
support ias been geared toward hard re-
sults and not educational subsidies it has
in many instances come to look like ard
to institutions themselves. Such support
«an come in the form of fattened tacultv
pavchecks, the purchase of costly equip-
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ment, or the construction of new build-
ings to house special research projects.
Some major research universities have
drawn an increasingly large share of
their budget from federal funds.*

Similarly, Don K. Prige asserts that:

The scientific revolution has made the
universities themselves firancially de-
pendent on government, and involved
them deeply in the political process.*

The result was spelled out by former Yale Presi-

dent Kingman Brewster:
§

I would estimate that the liberal arts
and sciences institutions like Stanford,
Harvard, Chicago, and Yale are at least
one-third financed by the national gov-
ernment. Thi¢ is of course heavily con-
centrated in medicine and the physical
sciences. In the case of places like M.L.T.
and Cal Tech the degree of government
dependence is much higher.?

- The effects of this dependence have been a mat-

ter of some controversy and are subject to varying
interpretations. On the whole, it appears that the
consequences for individual researchers have dif-
fered from those for their institutions. Don K.
Price notes that initial fears that reliance on fed-
eral grants would significantly distort the work of
individual scientists generally have not been re-
alized.?* However, Sen. Daniel P. Moynihan (D-
NY) asserts that the broader effects upon institu-
tions and the scientific disciplines have been
enormous. He argues that the development of
higher education in the postwar era has been

shaped largely by the distribution of incentives

offered by the, federal government:
) .

The enormous expansion of chemistry,
physics, biology, engineering, and their
derivative fields came.from the federal
government; but it is absolutely essential
to remember that this expansion re-
flected the fact that the federil govern-
ment wanted it to happen. The univers-
ities were put to work on behalf of goals

. and activities deemed by government of-
ficials to be in the national interest .. . a
clear case of federal domination of the
directions in which higher education
moved.?

Presumably, one consequence of this develop-
ment has been tFat, as the direction of scientific
inquiry has been altered, the balance of power and
resourccs within institutions of higher learning
has been altered with it. Moreover, the high de-
gree of institutional dependence has had the con-
sequence of limiting the options available to col-
leges and universities when they find themselves
confrorted with federal regulations and grant

" conditions they oppose. As the president of Ohio

State University remarked in 1976:

This year, one-eighth of our total budget
($43 million) will come from federal
spurces. ... The fact is, we have no
choice whether to be involved in major
federal programs. There is no way that
the president of Ohfo State can say that
we will not participate in federal student
aid, research, or health assistance.?®

.,
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. Chapter 3

Begmnmgs of a New Federal Role

in Higher Education:

The National Defense Education Act

o

)

Assessments of the modern era of direct federal
involvement in higher educatign variously iden-
tify the National Defense Education Act of 1958
(NDEA) and the Higher Education Act of 1965 as
the crucial milestones in the development of a
new federal role. Although the latter stands
preeminent, NDEA was of great importance in
promoting the transtion to a new foundation for
federal assistance.

As indicated above, prior programs with major
educati nai\impact tended to focus on other na-
tional needs, particularly national defensg. Edu-
cation was largely viewed instrumentally. More-
over, the aim of fede.al action in most cases was
to stimulate state and local interagt in new areas. ;
For the most part, NDEA followed this pattern in’
form, but it also advanced new varieties of fedetal
assistance on behalf of a newly emerging federal
interest in education itself. Under what were then
considered conditions of national emergency,
such narrowly conceived student aid precedents
as depression’era work-study grants.and GI Bill
student assistance were broadened into a more
direct federal concern with education:

The 1958 National Defense Education
Act (NDEA ) was important ‘‘not so much
because of the specific provisions . . . but
" because of the psychological break-
throughs it embodied. It asserted, more
forcefully than at any time in nearly a
century. a national interest in the quality
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of education that the states. communi-
ties, and privave institutions provide.”
Although the ostensible federal interest
in passing the eclectic measure was na-
tional defense, there was also some sug-
gestion that the federal government %as
moving in the direction of guaranteed
opportunity for higher eduication !

“Proposals for general aid to education, partic-
ularly at the elementary and secondary levels, had
been the focus of extraordinary controversy in the
decade prior to enactment of the NDEA. With the
exception of those few matters with d fairly direct
relationship to national defense, broad support for
increased federal involvement in educatien was

" thwarted by internal divisions within the proaid
coalition and firm resistance by opponents to a
greater federal role. This standoff was altered
dramatically, if only temporarily, in the national
uproar following the Soviet orbit of Sputnik in
October 1957. .

The legislation that became the NDEA was de-
veluped almost simultaneously by both tiie Eisen-
hower Administration and the Democratic Con-
gress.’ Under pressures for action from both
Congress and public opinion,- the Administration
drafted a bill in January 1958. At the same time.
a bill was fashioned in the Democratic Congress
by Sen. Lister Hill (D-AL) and Rep. Carl Elliot {D-

‘'« AL). As Chairman of the Senate Committee on

" Labor and Public Welfare, Hill had been a major
supporter of federal aid to education for years and
was a veteran of the divisive controversies in-
volved with it. He instructed his committee staff
to develop legislation that would ‘“‘steer between
the Scylla of race and the Charybdis of religion.”
As Sundquist reports: ““In accepting the title ‘na-
tional defense education act,’ Hill observed that
his colleagues would not dare vote against both
national defense and education when joined in
the same bill.”*

Both the Administration and Congressional
bills combined federal assistance to higher edu-
cation with aid to elementary and secondary ed-
ucation. In both, assistance to higher education
focused on providing aid to students in the form
of scholarships. the Congressional bill including
education loans and work-study as well. In reac-
tion to Sputnik and following a series of commis-
sion reports and recommendations emphasizing
the shortcomings of American scientific educa-

»

tion. both bills indicated “preference” for stu-
dents in the ‘“‘defense-related” areas of science,
math, and modern foreign languages. Neither,
however, restricted aid to such students.

With the racial and religious issues defused and
cooperation established between HEW and the
Congress. the two proposals were melded to-
gether in Congressional committee with little op-
position. The major difficulty in passage arose in
floor debate, where opposition to the scholarship
provisions as a ‘“free ride” resulted in their re-
duction in the Senate and elimination in the
House. These provisions emerged from confer-
ence as student loans only, and the NDEA easily
passed both Houses. It was signed by President -
Eisenhower on September 2, 1958, with the fol-
lowing higher education provisions: (1) a student

" loan title authorizing $295 million for direct gov-

ernment loans over a four-year period, with a
“‘preference’” given to students planning a teach-
ing career or intending to pursue the study of sci-
ence, math, engineering, or a modem foreign lan-
guage; (2) an authorization for graduate
fellowships, with preference for those planning a
college teaching career; (3) funds to colleges to
enhance the teaching of modern foreign lan-
guages; (4) grants to conduct research on inno-
vative teaching aids; and (5) moneys to the NSF
to promote the dissemination of scientific infor-
mation.

True to the President’s general reluctance to al-
low substantial federal involvement in supporting
education, the Eisenhower Administration origi-
nally conceived of the NDEA as a limited and tem-
porary measure. Certainly these characteristics

ased its passage. Once passed, however, the pro-
éram quickly established its permanence. More-
over, its scientific focus, which was neithér con-
sistently developed nor stringently legislated to
begin with, was weakened further in subsequent
changes.* Indeed, as suggested in Sen. Hill’s com-
ment above, many saw the Sputnik ‘“crisis” and
the bill's rationale of national security more as a
pragmatic vehicle for federal aid than a caréful
adherence to Constitutional scruples. The bill's
justification of a federal interest in education was
the clearest to be uttered in years:

The Congress hereby finds and de-
clares that the security of the Nation re-
quires the tullest development of the
mental resources and technical skills of




its young men and women. ... The na-
tional interest requires ... that the fed-
eral government give assistance to edu-
cation for programs which are important
to our national defense.®

”, Alice Rivlin observed at the time that:

. The National Defense Education Act

may represent the beginning of a new era

of explicit recognition of higher educa-

tion as a legitimate area of federal con-

cern.,To be sure, the word ‘‘defense’ is

/ in tHe title and there is considerable ver-
biage about “national security’" and the

“present emergency.” Nevertheless, the

act comes closer to being angut-and-out

. education measure than any previous

* 4%!

legislation. The provision for the student
loan program seems to indicate Congres-
sional acceptance of the idea that it is in
the national interest for the federal goy-
ernment to help undergraduates finance
their education on a continuing basis. |
The action was not taken in order to keep /
students out of the labor force orto com- |
pensate them for military service, but be- /‘
cause facilitating their education is de-
sirable.®

This appraisal was reaffirmed in retrospect by
Gladieux and Wolanin: “NDEA represented a
quantum leap in the acceptable size and scope of
the federal role in supplementing the states in the
field of higher education.””’

FOOTNOTES

-

' King, op cit, pp 5-6
* Spe James Sundquist. Politics anek Policy, Washington, DC,
Brookings Institution, 1968, pp 174, 423. This section is
based largely on Sundquist's account and on that In
Congressjonal Quarterly. Congress and the Nation, Volume
I 1945-1964, Washington. DC, Congressional Quarterly
Service, 1965 i
1 Sundquist, op. cit., p 176. In detailing the origins of legis-
lation. 1t is, perhaps, almost never entirely accurate to char-
- acterize programs as spontapeous products ow
- dividuals. In this instancet there were ptecedents
legislation that were slowly grinding their way thrcugh the
policy process Both the President and Congress had previ-
ously indicated some support for s¢fentific education, prob-
ably a small categorical program much less significant than
NDEA This and other questions were examined 1n 1956 and

s
e

Q

ERIC

Aruitoxt provided by Eic:

1957 by the President's Committee on Education Beyond
High Schoql, but the Committee’s broad proposals ap peared
unlikely to attract Eisenhower's approval Together, these
formed raw material that could be tapped and packaged |
when the circumstances allowed, but their status was very .
uncertain otherwise

¢ Cladieux and Wolanin have written that. 'NDEA was styled
atemporary, emergency program, and a program specifically
aimed at producing scientific manpower. Howsver, it be-
came in fact a permanent and broader program well before
its initial four-year authorization expired."’ Congress and the
Colleges. Lexington. MA, Lexington Books, 1976, p 9

s P.L -85-864, sec. 401. The section notes, however, that. “The
Congress reaffirms the principle and declares that the states
and local communities have and must setain control over
and primary responsibility for public education

*Rivlin.op ct., p 119

7 Gladieux and Woelanin, op cit, p 9

19

20




Chapter 4

A Direct Federal Role Established:
The Higher Education Acts of

1963 and 1965

If the NDEA represented a transition to a new
federal role in higher education, the last 20 years
have witnessed the maturation of that role based
upon: (1) a pervasive and:broadening fistal and
regulatory presence, and (2) a new rationale for
federal intervention—promoting broader educa-
tional access anu egual opportunity. Major legis-
lative innovations, based one upon another, passed
in rapid succession in 1963, 1965, and 1972. Fis-
cal and political barriers to a more expansive fed-
eral role were eroded and overcome. While it
could be still written in 1975 that the federal role
in higher education clearly remains ‘‘supplemen-
tary”’ to the “primacy of the states,”' a former
university president noted in the same year that:

We have just passed through/a period
in which the federal government took the
major responsibility for the changes oc-
curring in higher education; from Sput-
nik until the present [1975] has becn a
“‘federal” period.?

For the most part, the higher education titles of
the NDEA provided aid to students, not institu-
tions. Since :re report of the Josephs Jommittee
in 1957, however, support for institutional aid
had been building as colleges came under increas-
ing pressure from growing enrollments.® In -
sponse to this situation, Sen. Joseph Clark (D-PA)
attempted in 1956 to fashion a higher education
constr:ction aid bill along the lines of the Hill-
Lurton program of hospital construction grants.*
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When this proved unworkable, he sought to ex-
pand provisions of the Housing Act of 1950,
which already granted loans for the construction
of college housing, to include loans for instruc-
tional facilities This proposal died in the House
in 1958 and was part of the housing legislation
that was twice vetoed by President Eisenhower in
1959.

-Similar legislation was included in President
Kennedy's omnibus ed/ucation bill in 1961, but it,
too, failed in the House when it became ejmeshed
in the religious controversy surrounding other
portions of the Administration bill.* Offered sep-
arately in 1962, the bill nearly achieved passage,
but the conference version again became caught
up in the issues of race and religion as the 1962
election neared, and the bill was rejected once
more.*

Despite this legacy of deadlock and failure, a
renewed effort was made in 1963. The religious
issue was more subdued that year. Antagonists on
both sides of that issue, who nonetheless sup-
ported the federal aid concept in general, began
to recognize the fatal consequences of failing to
accommodate one another. Moreover, the reli-
gious controversy was considerably less applica-
ble to higher education, for two reasons. First, the
primary advocate for limiting aid only to public
schools was the National Education Association,
which represents elementary and secondary school
teachers. Second, a series of precedents had been
established for including private schools in pro-
grams of federal assistance to higher education,
including the GI Bill, research funds, dormitory
construction loans, and the NDEA. Thus, if the
religious issue could be kept from spilling over
from the elementary and secondary education
arena, sufficient support for passage appeared to
exist.

This called for a conscious strategy to maximize
support and avoid controversy. Thus, in contrast
to 1961, the Kennedy Administration offered a
higher education package independent of elemen-
tary and secondary education. The Congress went
further and separated the construction aid pro-
posal from the other postsecondary education
programs. As Sundquist observes, the categorical
approach was strictly adhered to:

... the tacticians had learned. The Na-
tional Defense Education Act had shown
that spacial purpose aid, carefully de-

g

signed, could be enacted at a time when
general purpose aid could not be. A spe-
cial--purpose approach would make it
poskible for the tacticians to probe, jockey,
negotiate, and compromise on a wide
range of separable and lesser programs,
and the antagonists could move quietly
away from the irreconcilable positions.’

Accordingly, the bill, as it passed, provided a
five-year, $1.2 billion commitment of loans and
grants to public and private colleges and univer-
sities for the construction of classrooms. The
highly controversial scholarships were elimi-
~ated. With the active support of the education
subcommittee chairmen and the new President,
this proposal became one of the first major bills
signed by President Johnson, leading him to refer
to the 88th Congress as ‘‘the Education Congress
of 1963.”®

The Higher Education Facilities Act was, thus,
“the first broad education bill enacted in the post-
war period that did not have national defense
overtones.”® Gladieux and Wolanin note that in
debate over the bill, “‘the national defense ration-
ale of federal higher education policy receded
... the goal of equal educational opportunity be-
gan to emerge.”'° A similar process affected the
NDEA, which was reauthorized in 1961 .Aand
amended in 1963 and 1964. Its loan .nd graduate
scholarship funds were increased, while its *de-
fense-related” instructional focus was expanded
to include areas in history, the humanities, and
social science, *thus illustrating the strategy of
moving toward large-scale aid through gradual
expansion of special-purpose legislation.” "

A New Rationale /r Federal
Involvement: Thofl-%l h5 Education Act
o .

Undergraduate scholarships, work-study assis-
tance and federal aid to libraries were all separate
categorical programs recommended by President
Kennedy in his 1963 omnibus education package.
The Congress broke that down into separate com-
ponents and passed the.construction aid bill that
year. Work-study assistance to students from low
incom. families was contained in the Equal Op-
pbrtunity Act passed in 1964. All were repack-
aged in the Johnson Administration proposals
that became the Higher Educat.on Act of 1965. 2
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This act established a new federal charter in
higher education—promoting equal opportunity
through aid ta students. It comuined th:. with a
substantial array of separate categorical programs
for a variety of other specific purposes. All told,
the act consisted of eight titles authorizing a total
of $840 million.

The centerpiece was a program of ‘‘Educational
Opportunity Grants,"” available to students of “‘ex-
ceptional financial need” in amouhts up to $800.
This was the first program of scholarships to un-
dergraduates ever enacted by the Congress. it was
supplemented by the transfer of the work-study
program from the Office of Economic Opportunity
to the Office of Education and by a new program
of subsidized loans to students from low and mid-
dle income families. The administration had rec-
ommended replacing the direct loan program of
the NDEA with interest-subsidized loans, but
Congress included both in the Higher Education
Act.

Other titles in the act included categorical pro-
grams for grants to college libraries, matching
grants to states for establishing community serv-
ice programs in colleges and universities; aid to
“developing institutions” (primarily black col-
leges in the south); Talent Search (to encourage
talented students to attend college); the Teacher
Corps; and an expansion of the 1963 construction
grant program. Additional postsecondary categor-
ical programs enacted in 1965 included the reau-
thorization and expansion of some provisions of
the NDEA, expansion of the college housing pro-
gram, and establishment of programs to further
the humanities and to aid the deaf, It is no wonder
that President Johnson remarked that Congress in
1965, “did more for the wonderful cause of edu-

cation in America than all the previous 176 reg-
ular sessions of Congress did, put together.”'* Ten
years later, knowledgeable observers agreed that:

The basic legislative charter of higher
education policy is the Higher Education
Act of 1965. ... The 1965 act is clearly
distinguished by the breadth of she pro-
grams it initiated and by the size of the
federal commitment it represents.'

Despite the size and scope of these legislative
initiatives .and the legacy of controversy from
which they emerged, passage of the bill proved
surprising'y easy.'® A number of developments
were responsible for thds. The Democratic
Congressional and Presidential landslides ih the

" 1964 election and the political strength and skill

N

of President Johnson' served to greatly enhance
the position of aid supporters, Passage of the Civil
Rights Act and the Elementary and Secondary
Educahon Act had largely settled the difficult is-
.sues of race and religion irr basic eduication. These
had often spilled over into higher education in
the past, greatly complicating Congressional con-
sideration. Moreover, these other acts largely
overshadowed the Higher Education Act, making
it relatively less controversial. Finally, the ration-
ale of equal educational opportunity proved to be
a powerful vehicle for propelling increased fed-
eral activity. It appeared to define a new and le-
gitimate federal role in higher education, one
which, furthermore, had attained widespread
support in other functional areas at the time. As
Gladieux and Wolanin concluded: “The logjam in
higher edulation policy with respect to scholar-
ships was broken by latching on to the antipov-
erty theme of the times.'"*
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Chapter 5

Equal Opportunltz Preeminent: The 1972
Higher ducatlon Amendments

With the passage of the comprehensive Higher

Education Amendments of 1972,' the federal ro'e

in higher education was broadened and elabo-

rated. Despite the unpretentious title of the act, it

has been described as “the most sweeping aid’to

education bill ever enacted,”” and it established

v a basic charter for federal policy in higher edu-

caticn that continues today. Notably, it was largely

’l a Congressional ;innovation, developed in reac-

tirn to proposals put forward by the Nixon

I Administration and the higher education 1nterest

groups. . .

’ The centerpiece of the act is a program of Basic
Educational Opportunity Grants (BEOGs) which
reaffirms and extends the Congressional commit-
ment to equal educational opportunity and reem-
phasizes the federal focus on aid to students
rather than aid to institutions. This program trans-
formed the precedent of equal opportunity schol-
arships in the 1965 act into an “‘entitlement” pro-
gram,® premised on the right of all qualified
students to an advanced education. By greatly in-
creasing federal spending for equal opportunity
studeént assistance, it overshadowed the scholar-
ship program of the 1965 act, which it redefined
as “Supplemental Educational Opportunity
Grants.”* Finally, the new act placed new empha-
sis on educational innovation, signified by the
transition from ‘*‘higher education’ to '‘postsec-
ondary education.” As Norman Birnbaum writes:

The 1972 amendments enable us to
proceed ... toward the creation of a

25
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learning society. . . . The idea of entitle-
ment . .. formally enlarges the potential
student body of institutions of learning—
by breaking with the convention of . ..
higher education . . . only for adolescents
or younger adults. In principle, every cit-
izen is now entitled to higher educa-
tional opportunity. . .. The amendments
formalize a new category, postsecondary
education, and specifically include tech-
nical and vocational education and the
proprietary sector.®

Specifically, the BEQG program entitles any"

student in good standing to a basic grant of’$1,800
(previously $1,400), minus the amount that a stu-
dent and family. can reasonably be expected to
contribute. This basic grant can then be supple-
mented, if necessary, with additional grants, loans,
and work-study funds from programs established
in the 1965 act and reauthorized in 1972. The
1972 amenhdments also created a new program of
“cost of education” allowances to culleges and
universities based on the number of federally
aided students at each institution and their degree
of dependence on federal subsidies. This program
was considered by Congress as a complement to
the BEOGS, in recognition of the fact that charges
to students generally cover only a portion of the
cost of instruction.® In addition to these two major
innovations, the 1972 amendments also (1) reau-
tharized basic categoriczl programs of the 1965
act, such as community services, library improve-
ment, developing institutions, and improvement
of graduate education; (2) established new pro-
grams to improve occupational education and
counseling, aid community colleges, assist falter-
ing institutions, and promote continuing educa-
tion; and (3) reorganized the federal educational
establishment through creation of an educational
division within HEW, composed of the Office of
Education and a new research-oriented National
Institute of Education (NIE).

THE POLICY ENVIRONMENT

The political environment in which the 1972
act evolved was a complicated one, a fact which
greatly influenced the policy development pro-
cess. The higher education policy subsystem had

. become firmly established in the 1960s but was
undergoing considerable change in the early

. man” and w.

1970s. A new Administration with strong new
policy preferences occupied the executive branch.
A new chairman had assuméd leadership of the
Senate Labor and Public Welfare Committee: Sen.
Claiborne Pell (D-RI) took pride in being an “idea
*3picious of the higher education
lobby, concel ... about their lack of innovative
policy proposals.” On the House Select Subcom-
mittee on Higher Educati -, the small group of
policy experts and entrepreneurs was in a state of
flu:. 2s members changed positions and.alliances
within the subcommittee. The higher education
interest groups were developing their organiza-
tional capacity and becoming more active. Fi-
nally, along with_these new actors, a number of
new approaches toward Ligher education policy

were gaining circulation, thus creating an unu-

sual degree of flexibility in the policy-initiation
process. ¢

The higher education interest groups orches-
trated the initial dialoguae for a new approach to
federal policy in their field. The constituent
groups had agreed among themselves to push for
a program of no-strings capitation grants to col-
leges and universities that would provide money
to each, proportionate to its enrollment. They
strongly-sought a change in emphasis from stu-
dent aid to aid for educational instit:.ons.

The power and institutional presence of these
groups were growing in the late 1960s and early
1970s. In response to the federal program initia-
tives of the 1960s, they were increasing their ac-
tivity and developing their organizational re-
sources (see Table 4). As Lauriston King observed
in his study of the higher education lobby:

The changes that occurred in the
Washington higher education commu-
nity through the 1960s were rarely the
product of initiatives taken by the asso-
ciation representatives, but were instead
responseés to new federal policies and to
constituent pressures. At the heart of the
changes were structural and organiza-
tional modifications and transactions.
These included the proliferation of rep-
resentatives from different parts of higher
education; the creation of informal and
quasi-formal structures for promoting
common interests; the rise of a cadre of
political specialists; and the shift in sig-
nificant policymaking responsibility from
association membership to more politi-
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. Table 4 L 4
THE DEVELOPMENT OF WASHINGTON REPRESENTATION IN
* HIGHER EDUCATION
Federai

Nembership Washington Grants

(number of Office Program
Association or Office Founded Institutions) Opened Began
Major Associations: ..
National Association of State Universities s
and Land-Grant Colleges 18872 130 1947 1947
Association of American Colleges : 1915 779 1947 1968
Association of American Universities 1900 50° 1962 1969
American Association of State Coileges
and Universities 1961 314 1962 1967
American Association of Community and
Junior Colleges 1920 875 1939 1965
American Councii on Education 1918 1,399¢ 1918 1962
Special Purpose Associations:
Association of American Medicai.

l Colleges ‘ 1876 1119 1965 1970
Councli ot Graduate Schools 1960 324 1962 1962
Councii of Protestant Colieges and :

Universities 1958 _ 230° 1960 None
. ncli for the Advancment of Small
Colieges . 1956 140 1956 None
American Association of Coiieges ot
Teacher Education 1917 863 1959 1969
Smali Associations and State Systems:
Coliege and University Division, National
Catholic Education Association 228 1929
State Colieges of South Dakota 6 1965 1965
University of California 9 1960 1960
State Colieges of Caiifornia 19 1968 1968
Association of Jesuit Colieges and .
Universities' 28 1962 1962
Division of Educational Services of the .
Lutheran Councii 44 1967 1967 /
i Associated Colieges of the Midwest 12 1966 1966
East Central Coliege Consortia 7 1968 1968
College Service Bureau 114 1969 1669

» Founded as the Association of State Universities ard Land-Grant Colleges
v Includes two Canadian institutions

< Institutional members, 1974

9 Inciudes 18 Canadian institutions

¢ Disbanded, 1870

* Until 1970, Jesuit Education Association,

SOURCE. Launston King, The Washington Lobbysts for Higher Education, Lexington. MA, D C Heath, 1975, p 112
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cally knowledgeable and sensitive rep-
resentatives based in Washington.*

This enhanced organizational presence took
two forms.

On the one hand, there was an efflorescence of
special Washington representatives for individual
schools and small groups of schools, as weH as
new member-servicing staffs within the estab-
lished educational associations. Both of these de-
velopments were designed to help subscribers
utilize federal grants and programs.®

On the other hand, the major higher education
organizations greatly enhanced their participa-
tion in the policy process. Even before their en-
ergetic attempts to affect the 1972 act, such be-
havior surfaced during their participation in the
struggle over the 1970 education budget.!©

Although this growing federal orientation
among higher education institutions and associ-
ations largely originated in response to the new
federal programs of the Great Society, it gained
additional impetus as the financial problems of
higher education became increasingly serious
during the late 1960s. Studies spokedin terms of
The New Depression in Higher Education.!! This
is particularly true of the private liberal arts col-
leges which could not depend upon the states for
assistance. g'lany turned to the federal govern-
ment instead.

Perhaps the most universai response
[to the financial problems of colleges],
however, was to look to the federal trea-
sury for help. . .. Lingering doubts about
accepting federal money for fear of gov-
ernment control—once a strong deterrent
among many smaller, church-related in-
stitutions—had all but disappeared.“On
the question of federal aid, everybody
seems to be running to the same side of
the boat," as one college president put it.
“The only place the money can come
from is the federal government—that's
inevitable,” said the President of Har-
vard.'"?

The case of these small colleges is illustrative
of eroding attitudinal constraints on greater fed-
eral involvement in education with the evolution
of time. Confronted with the combined forces of
(1) adaptation to the federal goverment incremen-
tally broadening role in higher education policy,

-

and (2) severe financial difficulties that often
threatened institutional survival itself, many pri-
vate colleges abandoned their opposition to a
greater federal role and actively sought assistance.

The transformation in the AAC's [As-
sociation-of American Colleges] tone and
postureé toward political action is an im-
pressive indication of the more general
trend toward abandoning the aloof, al-
most condescending attitude toward pol-
itics that had pervaded much of higher
education in earlier years. The change in
the AAC is particularly significant for its
member colleges were a major force in
reiterating warnings about the perils of
federal intervention as a consequence of
federal aid. Pressing financial problems
‘worked rapidly to erode this long and
cherished ideologigal heritage.!s

THE PQLICY PROCESS

The massive program'*of institutional aid that
was sought by the education lobby was rejected
by the Congress and Administration alike, how-
ever. Most governmental decisionmakers, even
among the educational specialists on the Congres-
sional committees, generally favored a continued
reliance on t})e student-aid approach for reasons
of hoth educdtional policy and intergovernmental
integrity. Many were influenced by educational
and economic analysts who sugges.ed that more
emphasis should be placed on the educational
marketplace, fortilied by federal student assis-
tance. This approach would rely on student pref-
erences to determine which institutions received
governmental aid.

Direct aid to institutions, on the other land.
was thought to sim ly underwrite and reinforce
existing institutional practices. Although helping
to maintain postsecondary institutions generally,
it demonstrated little regard for the primary na-
tional objectives identified in the past, and it vi-
olated the surviving consensus on the intergov-
ernmental allocation of functions. By and large,
national policymakers remained supportive of a
secondary federal role in higher education—in-
cluding federal stimulus of certain national objec-
tives, but with major responsibility for institu-
tional support residing in the states:
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... a frequently voiced argument against
enrollment-based institutional aid was
that it seemed to imply that the federal
government would assume a major share
of the basic support of higher education,
a responsibility traditionall; left to the
states.'> '

-

In 1971, the Nixon Administration submitted to
Congress a proposal requiring that aid to students
be more strictly targeted on the basis of need,
though it limited total aid even to these students
to $1,400 per year. Ip addition, more emphasis
was placed on loans than on grants, and higher

- educatian categoricals were to be consolidated

into a National Foundation for Higher Education.

This- proposal was roundly criticized in Con-
gress from all sides—for its limited budget, its
hieavy reliance on loans, and its inattention to the
needs of hardpressed schools and middle-class
students. Rep. John Brademas (D-IN), for example,
characterized the bill as one written by the then
Budget Bureau,'® which was known for its penu-
rious behavior. In general, there was simply a
great deal of distrust and suspicion of the Admin-
istration., This was exacerbated by the circum-
stances under which the proposst was devel-
oped—Ilargely in the White House itself, with
considerable secrecy and relatively little outside
input. There was also much feeling- among
Congressional specialists that abstract policy con-
cepts had been too hastily and clumsily applied."’
As a result, the bill received little support from
either side of the aisle in Congress.

The Administration’s legislative failure and its
aloof stance left to Congress the task of structuring
a consensus. In the Senute, this task was largely
assumed by Labor and Public Welfare Committee
Chairman Glaiborne Pell and his staff Sen. Pell
advanced a proposal reflecting his strong convic-
tion that higher education should be available to
all as a matter of right. This concept tyok shape
legislatively in the form of a new program of Basic
Educational Opportunity Grants, which com-
bined elements of the Administration approach
with other ideas in a much larger program. These
grants were to be available in amounts ur. to
$1,200, depending on family income, and could
be supplemented with existing loan programs.

Sen. Pell and others had become disenchanted
with the higher education lobby, viewing its con-

stitutional aid proposal as unimaginétive and self-

\ -

serving.'* However, a cost of education allowance
was attached to the basic grants in order to cover
costs of instruction, beyond basic tuition fees, in-
curred by schools. So composed, the proposal
passed the Sem%::sily. Committee members had
reached a “‘gentlBmanly agreement” on the bill,
combining their ties to specific categorical pro-
grams folded into it with more generalized sup-
port of the basic concept."

While the Senate completed action on its bill,
leading members of the House Special Subcom-
mittee on Education remained divided in their
approach. The Subcommittee Chair, Rep. Edith
Green (D-OR), strongly supported a program of
institutional grants. Having become convinced of
the serious financial problems facing higher ed-
ucation, she allied herself with the education
lobby.

Two ranking Republican members, Reps. Albert
Quie (R-MN) and john Dellenback (R-OR), were
also originally attracted to this position, due to its
no-strings aid approach and its promised relief for
threatened private colleges. However, along with
the Administration, they eventually came to sup-
port provisions similar to those in the Senate bill,
with targeting on need plus cost of education al--
lowances to aid privpte ‘colleges. An important
consideration in this decision was a developing
fear that institutional aid would become a politi-
cally uncontrollable spending program:

... Quie felt that enrollment-based insti-
tutional aid could easily become an ex-
pensive and inflexible commitment by
the federal government. The analogy that
he and his staff frequently applied was
the impact aid program, which made
grants to local school districts based on
their enrollments of elementary and sec-
ondary school students from families em-
ployed by the federal government. A gen-
eration of Republican and Democratic
administrations had struggled unsuc-
cessfully to repeal or amend impact aid
and distribute the large number of dol-
lars it represented in some more rational
way. Capitation grants, Quie feared,
would be as immovable and irrational as
impact aid.*

The basic differences in agproach which had
emerged in the House Special Subcommittee on
Education were never fully .esolved during the
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course of House Jeliberation and passage of a
postsecondary educaiion bill. A rather unusual
alliance on behalf of the student aid-cost of in-
struction approach gradually developed between
Reps. Quie and Brademas. However, the final
House bill largely reflected Rep. Green’s prefer-
ence for general institutional aid.

Most Committee members were not firmly com-
mitted to this approach. As in the Senate, how-
ever. inclusion of members’ priority projects in
the final legislation gave them “personal stakes”
in the bill sufficient to allow passage. For exam-
ple, Brademas’ concept of the National Institute
of Education to perforin evaluation and research
was added to the bill. Similarly, Rep. Roman Pu-
cinski (D-IL) obtained inclusion of occupational
education and ethnic studies programs.?!

This outcome was altered during the House-
Senate conference. The combination of a divided
House delegation and a united Senate delegation
resulted in resolution of the student aid-institu-
tional aid question along the lines of the Senate
approach. As is commonly the case in Congres-
sionalﬂa"berations, personal factors entered im-
portantly ‘into the decisionmaking process as
well. Chairman Carl Perkins (D-KY) of the House
Education and Labor Committee, firmly joined the
Quie-Brademas alliance after Mrs. Green charged
from the House floor that House conferees were
selling out to the Senate. Personal antagonisms
may thus have helped undermine support for in-
stitutional aid’

As reported from conference and finally passed,

>

the 1972 Education Amendments reflected the
basic thrust of the Senate position, combining
need-oriented student aid with cost of instruction
allowances. Through a difficult and fragile exer-
cise of Congressional restraint, a more conven-
tional federal aid approach was retained. Gla-
dieux and Wolanin summarize the outcome as
follows:

e 1972 act reaffirms the traditional
botindary between federal and state roles®
in the support of higher education. The
basic responsibility resides with the states
while the federal government provides
funds to fill specified national needs.
Thus Congress pulled up short of a plan
that amounted to federal revenue sharing
with institutions of higher education—
across-the-board general operating sup-
port distributed on the basis of enrpll-
ments. It was unwilling to underwrite
the entjre system without reference to
any fational objective other than pre-
serving and strengthening educational
institutions. Instead, Congress decided
on & program that would help institu-
tions only in such a way as to advance
the purpose identified above as the hall-
mark of the act, equal opportunity for
higher education. The responsibility for
general support of institutions, it was de-
cided, should continue to rest with the
states.? :

FOOTNOTES
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* Congressional Quarterly, Congress and the Nation. Volume
Ill. 1969-72, Washingion. DC, Congressional Quarterly,
1973, p 582 )

* Although founded on the concept of entitlement to higher
education, the program is not a “true” entitlement because
its overall funding is subject to the normal process of
Congressional appropriations, Thus, if qualified demand ex-
ceeds moneys appropriated, grants may be adjusted down-
ward The rapid growth of the program, however. suggests
a reluctance to deny expectations so created
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tuition tax credits) vs $762 million for the 1965 programs

* Norman Birnbaum. “Higher Education and the Federal Gov-
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Chapter 6

A Growing Regulatory Presence

Since the passage of the 1972 act, the focus of |
. policy debate in higher education has largely
. shifted from finance to regulation. Reauthoriza-
tion of higher edutation legislation in 1976 and
in 1980 consisted mainly of extensions and re-
finements of the basic structure of higher educa-
tion aid established in the Education Amend-
ments of 1972. While major new initiatives, like
tuition tax credits, and radical changes in the ex-
isting loan system have been pf‘ioposed, none has
passed the Congress to date.'

On the other hand, concern over a variety of
federal regulations and grant conditions has in-
creasingly become the subject of speeches, arti-
cles, editorials, and reports. The programs and
problems involved are many and varied. They
range from environmental and safety laws affect-
ing broad sectors of the economy to grant condi-
tions aimed specifically at higher education.
Complaints range from increasing red tape and
the administrative costs of regulatory corpliance
to the distortion of academic priorities and ero-
sion of academic freedom. Before examining these
issues in detail, however, it is useful first to gain
some historical perspective on federal regulations
and higher education.

EVOLUTION OF FEDERAL
REGULATION

As previously mentioned, the earliest land
grants for higher education entailed practically no
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federal regulations or prescriptions whatsoever.
To a considerable extent, they were maladminis-
tered and misspent. The Morrill Act originated
what became an evolutionary trend in federal con-
ditions on grants-in-aid. Its provisions limited
spending only to specific purposes and,required
submission of annual reports on expend;tures.
Although poorly implemented and enforced, these
principles established important precedents which
survived challenge on the House floor in 1864.
Rainsford explains that:

During the debate on the 1864 aniend-
ment, Congressman William Holman of
Indiana proposed an additional amend-
ment whereby the states would individ-
ually determine whether they would ap-
ply the funds to education in agriculture
and mechanical arts or to some other
such purposes as their respective legis-
latures might designate. . . . The thrust of
his amendment was to establish local
control of the endowment fund for any
purpose. Morrill responded with the
comment: *‘As I understand it, the object
of the original donation was to enable the
industrial classes of the country to obtain
a cheap. solid, and substantial education.
I'trust the House will not begin this early
to fritter away the whole purpose of that
act.” Congressman Thaddeus Stevens of
Pennsylvania supported Morrill in em-
phasizing the national character of his
act. As he said, “When the original bill
was framed it was intended to be na-
tional and to establish a national system
of education, bestowing national prop-
erty for that purpose.”?

Another exception to the general absence of
federal conditions on the use of early grants was
a civil rights provision attached to the second
Morrill Act of 1890. According to this provision,
state college systems that discriminated against
black students were ineligible for federal land-
grant college funds unless separate and *‘equita-
ble” facilities were provided. Rainsford under-
scores the importance of this early regulation,
writing:

In many ways the most striking feature
of the Mornll-McComas Act was the
guarantee that Negroes would benefit

from its provisions. .., Section 1 of the
1890 act provided that no money would
be paid to a state or territory “where a
distinction of race or color is made in the
admission of students.” Separate facili-
ties, however, between which the funds
were ‘‘equitably divided" would satisfy
this provision. ... On the basis of pop-
ulation, the Negro has not received a pro-
portionate share of these federal grants.
... The funds appropriated under the
1890 act have, however, provided a sig-
nificant portion of the money spent on
Negro education in the south through the
1930s.%

The great bulk of early difficulties concerning
governmental controls and higher education,
however, involved neither the federal government
nor grants-in-aid. The states have much more
power in this area and have been more active,
intruding on occasion even into matters of staff-
ing and curriculum. Such acts by the federal gov-
ernment have necessarily been few. Abuses dur-
ing the McCarthy era and the attempt to use
federal aid cutoffs to halt student protests against
the Vietnam War perhaps qualify as similarly in-
trusive federal interventions.

The pattern of federal regulation has.been far
more mundaneghan these overtly political threats
to the indep[r%ence of higher education. In fact,
existing major programs continue to exclude open
federal interference in curriculum and staffing.*
As with federal spending programs, regulatory in-
volvement began cautiously.

The immediate postwar programs of federal in-
volvement in higher education—research and the
GI Bill—have generally not been a major source
of conflict over regulatory intrusion. Until re-
cently, at least, colleges and universities have
been relatively satisfied in their relationship with
the Veterans Administration.> In research, early
steps were taken to protect the autonomy of ed-
ucational institutions and disciplines from direct
federal interference through the use of semiauton-
omous scientific panels for distributing research
grants. While panels have been criticized for nar-
rowness and the research priorities flowing from
federal grants, more direct interference has not
been a serious problem. This may change as re-
search restrictions multiply (recent regulations
range from the experimental use of human sub-
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jects to recombinant DNA research); but, up to
this point, the main problem with research funds
has been the resultant degree of dependence on
the federal government. This makes recipient in-
stitutions vulnerable to the later application of
across-the-board regulations, like affirmative ac-
tion, which apply to a wide range of federal funds.

In the 1960s, the issue of federal intrusion be-
came less ideological but more real. At that time,
the major federal regulatory involvement was on
behalf of civil rights) as the federal government
challenged the segregated state college systems in
the south. Because many states had so abused
their independence, strong federal actions were
accorded legitimacy.

While less salient then, other regulatory issues
were also beginning to develop. As the number
and complexity of programs proliferated, admin-
istrative costs and burdens on educational insti-
tutions grew also. Moreover, the shift in student
aid to emphasize equal opportunity placed in-
creasing limits on institutional flexibility in this
area. Summing up these problems, one report at
the time complained that federal programs ens
tailed ‘‘distortion of academic development, dis-
ruption of institutional integrity, and the impo-
sition of burdensome, sometimes inconsistent,
administrative regulations.””® Nonetheless, these
concerns were overshadowed Ly higher educa-
tion’s thirst for additional federal funds. Even the
private colleges, the group most wary of federal
controls, halted their organized opposition to fed-
eral assistance and joined the quest for more
money.’

REGULATION: MAJOR ISSUE
OF THE 70s

In contrast, by the 1970s, federal regulation of
higher ed acation had become as, or more impor-
tant than the question of more federal funding.
Gladieux and Wolanin observe that:

Institutions of higher education are no
longer looking to Washington for salva-
tion as they may have been five years
ago. Many of them are more concerned
today about protection from potential
harm at the hands of government.? (au-
thors' emphasis)

- Several developments contributed to this situa-
tion. First, in the 1960s and early 1970s there was

a greater Congressional willingness to intervene
in educational policy. Gladieux and Wolanin em-
phasize this aspect of the 1672 Education Amend-
ments, stating:

... [Tlhis act also indicateld] the direc-
tion of change ... [including] a broag-
ening of the scope of permissible federal

| action that is not seen to compromise the
role of the states or to constitute “undue”
federal interference or control.. .[Tlhe
act places a special stress on accounta-
bility of institutions of higher education
for their stewardship of federal higher
education programs. In addition, the
theme of innovation and reform in higher
education is quite notable. Underlying
the 1972 act seems to be the perception
that much of what is being provided by
higher education is ineffective, uninter-
esting, and hidebound.?

Reflecting this emphasis on innovation are:

e the increased reliance placed on student
aid—allowing students to “vote with their
feet;”

e promotion of ‘“postsecondary education” to
“encourage and in some ways mandate a
broadening of the educational mainstream to
include types of students and ins*tutions
that have generally been excluded or given
second-class status in the past;”'® and

o the authorization of the Fund for the Im-
provement of Postsecondary Education.

A second factor contributing to regulatory prob-
lems in the 1970s was the accumulation of new
regulations that apply to broad sectors of social
action, several of which are commonly referred to
as the ‘“‘new social regulation.” In contrast to the
bulk of business-oriented regulations in the past,
these apply equally to institutions of highé%n—
ing. Included in this category are:

e Equal Pay—Equal Pay Act of 1963.

e Equal Employment Opportunity—Title VII of
the Civil Rights Act of 1964, as amend%

¢ Affirmative Action—Executive Order 11246,
issued in 1965, as amended by Executive Or-
der 11375 to include discrimination on basis
of sex, 1967.

e Age Discrimination—Employment Act of
1967, as amended.
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®* Wage and Hour Standards—Fair Labor
Standards Act of 1938, as amended (FLSA).

® Unemployment Compensation—Social Se-
curity Act, Employment Security Amend-
ments, 1970.

¢ Social Security Tax Increases—Social Secu-
rity Act, Employment Security Amendments,
1970.

¢ Health Maintenance Organizations (HMOs)—
Health Maintenance Organization Act of
1973.

® Occupational Safety and Health—Occupa-
tional Safety and Health Act of 1970.

® Environmental Protection—Environmental
Protection Agency regulations to implement
several laws.

® Access to the Handicapped—Section 504 of
the Rehabilitation Act of 1973." ,

According to Change magazine, the costs to in-
stitutions of such federally mandated require-
ments, ‘have increased ten-to-twentyfold in the
last dezade, rising much faster than total reve-
nues’''? (see Graph 3).

Finally, in addition to such across-the-board
regulations, a series of new regulations and grant
conditions have been passed which specifically
affect higher education. These include the Family
Educationél! Rights ‘and Privacy Act (Buckley
Amendment), dealing with access and distribu-
tion of studengrecords. ard Title'IX of the 1972
Education Amendments, prohibiting sex discrim-
ination. While intended to correct genuine abuses
or to promote social change, such provisions have
alsa created some difficult administrative prob-
lems, which have been exacerbated by institu-
tional dependence on the grants used to enforce
these conditions.

The result has been a massive outcry against

. federal regulations affecting higher education. As
‘the President of Ohio State okzcrved: “A funda-
mental change is taking plaze in the relationship
between Washington and the nation's colleges
and universities. . . . the reality is undeniable; the
federal presence is everywherein the university."'**
Four problems in particulg,r have received atten-

tion.
/

1. Federal regulations challenge academic free-
dom and the merit system. Affirmative action pro-
visions have been particularly criticized in this
regard. For example, Richard Lester asserts in
“The Equal Pay Boondoggle” that:

The extension of the Equal Pay Act to
executives and professionals has created
perplexing and disturbing problems, es-
pecially for university faculty .. Some
of the Wage and Hour staff [of the U S
Department of Labor] are trying to force
universities to alter their merit systems
to conform closely to the industrial and
civil service models. . .. Such a system
would . .. eliminate any reward for in-
dividual differences in quality of teach-
ing, quality of research, or quality of
other contributions to achievement of the
institution’s mission.'*

Another affirmative action provision that has
been singled out for its intrusive effects on higher
education is Executive Order 11246 (amended by
E.O. 11375 to prohibit sex discrimingtion). This
requires that all federal contractees akree not to
discriminate in employment and that they take
“afi'rmative action” to assure this.'* A balanced
and comprehensive study on the effects of federal
regulations at George Washington University con-
cluded that:

Of all the laws and regulations affect-
ing the university, Executive Order 11246
has had the greatest and broadest effect,
in part because of the complexity and
scope of the order itself. The order re-
quires collection of data on all employ-
ees, utilization analysis, projection of
goals and timetables for hiring members
of minority groups and women, and the
development of systems to monitor hir-
ing procedures and practices. No other
regulation requires the develogment of
such an extensive managemerft system
and such extensive modificatjbn of pol-

icies and procedures. .. [Ilt i clear that
tice§_ have
are piib-

hiring procedures and pr
lished in appropriate ways, and Sgme de-

changed. Employment openin

include qualified women and mem
of minority groups in their applic
pool.!®

In hyperbolic terms, the President of Rockford
College complsined that:

Government has imposed a policy
which says that academic campetence

4()
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Graph 3
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shall no longer be the supreme determin-
ing factor in faculty appointments. Aca-
demic freedom is now a thing of the past,
and federal subsidy has been the blud-
geon employed to demolish it.!?

2. Federal programs and regulations are costly
to administer. The study by the ACE indicates that
the costs of compliance with federally mandated
programs range from 1% to 4% of the total gper-
ating budgets of higher education institutions.!®
Change magazine estimated in 1975 that “This
year's total cost to higher education institutions
of federally mandated programs alone is ... $2
billion—or the equivalent of the total of all vol-
uniary givings to institutions of higher educa-
tion.""!?

The programs identified by various sources as
most expensive have been social security, affir-
mative action programs, OSHA, environmental re-
quirerents, and the Rehabilitation Act of 1973
(access to the handicapped). While compliance
costs from these programs vary widely, ranging
from architectural modifications to data collec-
tion and reporting, the ACE report concludes that
““The residual effects of implementing federal so-
cial, manpower, science and tax policies have a
greater financial impact on higher education than
do coherent federal education policies.’2°

3. Federal programs distort academic priorities.
This has long been a concern with regard to fed-
erally funded research. It now denotes a broader
concern that, given the scarcity of educational re-
sources, compliance with new regulations diverts
precious educational funds from academic to ad-
ministrative uses. Ohio State President Harold
Enarson charged that:

The burden of intense regulation also
forces the. university to bear a second
kind of cost—debilitation. . .. These ex-
ercises in compliance ... reverberate
throughout the organization, consuming
our time and energy and diverting us
from other tasks.?!

Likewise, Harold Soloman reports in the George
Washington Study that *'if the costs of compliance
continue to increase, academic quality will cet
tainly have to suffer sometime in the future.’2*

4. Subjecting an entire institution to grant con-
ditions attached to a single program is iraproper.

Aruitoxt provided by Eic:

Former Yale President Kingman Brewster has
spoken out against this practice at length. In an
address to the Fellows of the American Bar Foun-
dation, he said: .

I do object to the notion that the receipt
of a federal dollar for some purposes sub-
jects a private institution to federal reg-
ulation and surveillance in all its activi-
ties. . . . Thus if we are to receive support
for physics, let's say, we must conform
to federal policies in the admission of
women to the art school, in women's ath-
letics facilities, and ir. .he recruitment of
women and minorities, not just in the
federally supported field, but throughout
the university. . . . It js not sufficient to
say that since the government is paying
the bills, therefore it has a right to specify
the product. This would be understand-
able if all that is being offered were spe-
cial support for the program of special
federal interest. To say, however, that
support for all general educational activ-
ities of national importance will be with-
‘held unless a schoo! enlarges the pro-
gram the government is particularly

. interested in, is to use the threat of cut-
ting off aid for one purpose ir der to
accomplish another. ... This is consti-
tutionally objectionable, even in the name
of a good cause such as “affirmative ac-
tion.''# :

Given the traditionally decentralized structure of
higher education, this is viewed as particularly
objectionable, especially since the federal role dif-
fers greatly among the component units.?*

This practice has become even more attenuated
with the growing reliance on student assistance.
For example, Title IX antisex discrimination reg-
ulations issued in 1975 included as ‘“recipient in-
stitutions’ schools whose only federal aid con-
sisted of students getting federal assistance. The
president of one such college objected that this
was “as if the government were to nationalize a
supermarket because someone had bought gro-
ceries there with a Social Security check.”*

While these critiques of the federal role have
received considerable attention, there is less than
total agreement within the higher education com-
munity of the true extent of the regulatory prob-
lem. To begin with, the goals of these regulations
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are generally recognized as worthy, and many
have been directed at genuine problems in the
field. The existence of a segregated educational
system in the south, for instance, clearly war-
ranted extensive federal intervention in that case.
Similarly, while redress can be expensive, it is
not clear that colleges and universities should be
granted favored treatment if they violate pollution
and safety regulations.

The use of affirmative action regulations has
also been defended. One author maintains that
even the data of regulatory critics establishes the
existence of “‘a pattern of discrimination” in the
hiring of women in higher education. She notes
that, “‘comparing 1968—69 to 1972-73 ... data

. show a decline in the percentage of female
faculty in four-year and two-year colleges,” al-
though, “the increase in female PhDs would war-
rant increased hiring at least at the beginning
level."?® £* ~ concludes that *The five-year history
of affirmaave action in American universities can
only be characterized as a wholesale retreat.”*’

There is considerable recognition that the fail-
ings of higher education have at least contributed
to increased federal regulation. For example. Ste-
phen K. Bailey has argued:

The surest way to guarantee a contin-
uation and extension of the kinds of gov-
ernment regulation we do not like is . ..
to pretend that we are free frcm sin and
that in any case government has no right
to invade our bastions of sacred immu-
nity even when we are unjust Further-
more, if we are foolhardy enough to as-
sume that higher education has more
troops than the government 1n any direct
confrontation. that we need not be sen-
sitive to emerging norms of social justice.
or need not attempt to put our own
houses in order, then we will get what
we deserve. The government will ulti-
mately run us over. to the sound of ap-
plause from public bystanders.*

And the former head of the ACE argues that
higher education needs.

. a basic commitment [to selt regula-
tion]. . We cannot limit or reduce the
scope of governmental intervention un-
less we have developed regulatory pro-
cesses within our institutions and among

RIC
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institutions to which we are willing to
ascribe authority to monitor institutional
policy and practices.”

In addition to these reflections on the justifi-

_gation “ar regulation, there has also becn some

reevaluation of their total effect. Some observers
suggest that there has been a tendency to exag-
gerate the claims of regulatory difficulties through
hyperbole and rhetorical flourish. For example,
while original estimates of the cost of making col-
lege facilities accessible to disabled students
ranged from $3 billion to $8 billion, higher edu-
cation administrators now admit that thesae fig-
ures may have been greatly exaggerated, in part
because of misunderstandings of federal require-
ments.* Charles Saunders, director of the ACE’s
Office of Governmental Relations, speaking of the
literature on federal regulation in general, warned
that it:

... represents anecdotal, undocumented
complaints about the evils of government
interference and lacks disciplined ex-
amination of the federal role on the in-
dividual campus. Initia..y the rhetoric
may have helped call attention to the
problem, but now ... [tlhe need is for
accurate diagnosis.’!

Finally, careful studies of the regulatory issue
have illustrated the positive impact of regulations
as well. The study of regulatory effects at George
Washington University observed that:

Questionnaires completed by academic
department chairmen showed that some
believed open advertisement had ic-
sulted in better qualified applicants than
the department had previously attracted.

. At least three other areas have bene-
fited: (1) Salaries of men and women fac-
ulty members were equalized in 1973.
Annual reviews are conducted to engure
that discrimination in salaties doef not
recur. (2) In response to Title IX, the
university has provided for a strong in-
tercollegiate athletic program for women
(3) A beginning has been made in mak-
ing physical facilities accessible to the
handicapped. Although not demonstra-
ble, perhaps most important of all is the
assessment that, despite good intentions.
many changes rsfjuired by federal law
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would not have occurred without the
law.%

The Politics of Regulation

This high degree of controversy over the federal
regulatory role necessarily raises questions about
the enactment of these regulatory policies. Were
they developed deliberately or haphazardly,
openly or obscurely, bureacratically, congression-
ally or through group demands? Although the
legislative history of many regulations is sketchy,
some studies, particularly on the regulation of sex
discrimination on higher education, are availa-
ble.*® Thus, elements of the politics of regulation
can be pieced together.

Across-the-Board Regulations

The ACE argues forcefully that across-the-board
regulations cause increasingly serious adminis-
trative and fiscal problems for institutions of
higher learning.* Yet, under the best of circum-
stances, it would prove difficult tv anticipate and
resolve puch problems. By their very nature, such
regulau{)ns affect broad areas of activity indis-
criminately. This broad scope precludes detailed
consideration of a regulation’s impact on specific
areas like higher education, even though it may
be sufficiently distinct to warrant it. The effect
upon higher education is only incidental to the
general regulatory aims invelved. Accordingly,
the political debate on such regulations is likely
to occur on a similarly general plane. It can be
expected that legislative consi-’aration will focus
- on the universal effects of such rugulation.

These inherent problems are exacerbated, how-
ever, by the frequent absence of carefu! -onsid-
eration given even th~ genvral efiects of across-
the-board regulation: When tne%y are proposed,
Congress often seems 'o react to spch regulations
as moral issues of opportunities for positic-tak-
ing, rather than as specific legisi~*‘ve enactments
with important operational ramifications. This
‘manner of policymaking certainly characterized
several environmental enactments.® It seems also
to have occurred with rehabiliration regulations
A recent ACIR report found that *The provision
prohibiting discrimination against the handi-
capped in federally assisted programs ... was
subjected to no public hearings and few floor de-
bates of any substance prior to its incorporation

&

into the Rehabilitation Services Act of 1973."'%
Reviewing several other such programs, the re-
port concludes that there is a ““failure of Congress
to consider the full consequence of general na-
tional policy conditions.'%

A similar shortcoming appears evident in the
adoption by Congress of other grant conditions.
In the case of sex discrimination, Jo Freeman
writes that:

(Representative Bella Abzug (D-NY)}
makes it a policy to carry in her floor file
a standard antisex-discrimination
amendment which she introduces into
every bill she can. Abzug has encouraged
others to do so in their committees, and
the condition of similar provisions to the
Revenue Sharing, Health Manpower, and
Nurses Training Acts was largely due to
this semiautomatic response.*

Likewise, a study of the Age Discrimination Act
of 1975 concluded:

By and large, members of both Houses
proceeded with the consideration of ADA
in haste, causing the bill’s poor crafts-
marship. ... As Sen. Thomas Eagleton
(D-m0) and others interpret the legisla-
tive history, ‘‘not only was there no rec-
ord showing discrimination offffinally,
... problems of age discrimination . ..
should not have been addressed in such
a broad swipe."?

Clearly, such ‘‘semiautomatic” procedures are not P
conducive to the careful examination on a regu-
lation’s consequences for the specific program in-
volved, even if the provision should prove to be
warranted.

Direct Regulation

In addition to across-the-board regulations, sev-
eral grant conditions have been developed in re-
cent years which apply specifically to higher ed-
ucation. One example of this was the application
to higher education of Executive Order 11246,
which prohibits racial and sexual discrimination
in employment among recipients of federal grants
and contracts. More recent cases include Title IX
of the Education Amendments of 1972, concern-
ing the elimination of sexually discrimatory prac-
tices in educational admissions, facilities and
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practices; and the Family Educational Rights and
Privacy Act (FERPA), dealing with procedures of
educational records keeping.

The roots of E.O. 11246 extend back to the en-
actment of the Civil Rights Act of 1964. Gender
was added fortuitously to the antijob discrimina-
tion provisions in Title VII of this act. During de-
bate on the House floor, southern opponents of
the legislation sponsored an amendment to pro-
hibit sex discrimination which was described by
civil rights proponents ‘“‘as a ploy,"” part of an at-
tempt to “load up the bill with object:onable fea-
tures that might split the coalition supporting
it.”4° The amendment was opposed by civil rights
groups, the Labor Department’s Women'’s Bureau,
the American Association of University Women,
and by many Congressional liberals including
Rep. Edith Green. However, enough liberals fa-
voring the amendment joined with conservatives
to win its adoption, and it survived through final
passage due to a “combinaticn of historical acci-
deant and coattail riding.'"*'

Despite its enactment, there was no immed iate
response 40 Title VII's sex discrimination proyi-
sion. The Equal Emplpyment Opportunity Com-
mission (EEQOC), charged with enforcing the sec-
tion, did not take it seriously. The commission
focused its limited resources on combatting racial
discrimination, while its executive director la-
beled the sex provision a “fluke,” *‘conceived out
of wedlock.”’*? However, Prof. Freeman identifies
Title VII as a major factor leading to the creation
in 1966 of the National Organization for Women
(NOW), which organized to seek enforcement of
the act:

While sex in Title VII was not at the time
treated seriously, its existence prompted
many latent feminists to create a pressure
group to demand its adequate enforce-
ment. This pressure group, NOW. helped
stimulate a growing movement which in
turn prompted more legislation, in a rap-
idly accelerating cycle.

NOW's first action was to urge President John-
son to add sex discrimination to E.O. 11246,* the
executive branch complement to Title VII. E.O.
11246 requires that all federal contractees agree
not to discriminate in employment practices and
that they take affirmative action to address prior
discrimination. After additional support for the
idea was generated by Assistant S¢ retary of La-

bor Esther Peterson and others, the Citizens' Ad-
visory Council on the Status of Women (CACSW)
was directed to draft a new order which included
sex discrimination.* That order, E.O, 11375, en-
countered no opposition and was signed by the
President on October 13, 1967.* Freeman con-
cludes that ‘“‘this relatively easy success was
largely due to the precedent of Title VII. ... Ail
E.O. 11375 did was bring the policies of the ex-
ecutive branch of government into conformity
with those of Congress.”*

The first actual use of the executive order in-
volved higher education and occurred in 1969.
Bernice Sandler, a part-time teacher at the Uni-
versity of Maryland and a ranking member of the
Women'’s Equity Action League (WEAL), initiated
a discrimination complaint against the university.
While seeking legal recourse, she had found that
neither the Equal Pay Act of 1962 nor Title VII
arzlied to her case. Through “an accident of cir-
,umstances,” Sandler found that E.O. 11246 did
apply because it covered all federal grant recipi-
ents.*® Moreover, it allowed her to file a class ac-
tion complaint based on an alleged institutional
pattern of discrimination. General employment
statistics, rather than detailed documentation of
her own case, could be used to support such a
case. If successful, the Labor Department could
request a governmental investigation of the uni-
versity's whole employment practice. Freeman re-
ports that “*An OFCC [Office of Federal Contract

“Compliance] official suggested an appropriate

strategy and helped draft the initfal complaint.””*

The complainant's strategy reflected delayed
enforcement of E.O. 11375. The Department of
Labor (DOL) had not yet 1ssued necessary sex dis-
crimination guidelines to federal contractors, HEW
had not investigated employment practices in
higber education. After filing the complaint,
Sandler and WEAL began an effort to gain en-
forcement. They met with campus groups, pro-
moting constituent letters to Congress. They sent
information on sex discrimination in higher ed-
ucation to members of the Congressional educa-
tion committees. Sandler wrote a speech on the
subject for Michigan's Rep. Martha Griffiths (who
was also on the WEAL board) that was printed in
the Congressional Record.

Congressional interest prompted DOL to issue
guidelines pursuant to E.O. 11375. HEW’s Con-
tract Compliance Office began to investigate sex
discrimination in higher education and found
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major discrepancies in the wages paid to, and pro-
motions given men and women. This led to the
creation in 1972 of a special higher education di-
vision in the office to investigate further com-
plaints and to take action against them.

Title IX

Title IX of the Education Amendments of 1972
probibits sex discrimination in the admissions,
facilities, and practices of educational institutions
which receive federal funds. Despite its impor-
tance, it did not represent a majority consensus of
Congress on the problem. Rather, it was the prod-
uct of somewhat curious mix of circumstances.

Title IX evolved#in an snvironment of increas-
ing concern over the problem of sex discrimina-
tion in higher education.® WEAL'’s class action
suit complained of widespread violations of E.O.
11246 and alleged the existence of a pattern of
sex discrimination in employment. A June 1970,
report of the President’s Task Force on Women’s
Rights and Responsibilities supported this con-
clusion and provided considerable evidence to
this effect. It recommended that a number of steps
be taken to address the situation, such as ending
the exemptions of professional workers under the
Equal Pay Act and of teachers from Title VII of
the Civil Rights Act. (Both of these were accom-

,plished in 1972.) .

In response to these charges, Rep. Green intro-
duced a bill to end sex discrimination in all fed-
erally assisted programs. Hearings on the bill
were held in 1971. Witnesses were major women's
groups, who testified on the problems in higher
education.*" Higher education groups did not ap-
pear.

While no further action was taken on that bill,
the hearings had convinced Rep. Green that a sex
discrimination problem existed in higher educa-
tion. The next year she modified her proposal to
apply only to recipients of educational grants and
included it in her 1972 institutional aid legisla-
tion. Several other educational bills introduced
that year included simiiar provisions. An attempt
to add one to the Senate's 1972 education bill
failed on the floor. but was later adopted in mod-
ified form.

In the House, there was considerable debate
over the provisjon, although it focused largely on
undergraduate admissions. When the subcommit-

tee exempted all undergraduate admissions from
the provision, Rep. Green requested lobbying as-
sistance from women’s groups. They ‘heavily
utilized sympathetic female Congressional staff
members to place personal pressure’’ on members
of the full Education and Labor Committee, and
the exemption was reduced to cover only private
and military college admissions.’? Republican
members dissented from this recommendation in
the committee report, contending that it “‘repre-
sented further federal restrictions and controls
over institutions of higher education.”?* When the
full House considered the bill, it voted down the
cemmittee recommendation and again exempted
all undergraduate admissions.

Despite this setback, the antisex discriminaticn
provision fared well in the House-Senate confer-
ence committee. Essentially, the conferees com-
bined the strongest elements of both the House
and Senatr bills into the toughest provision of all.
This ouic.me reflected the diverse interests on
the conference committee:

Most of the higher education community
' spent their time trying to influence the
outcome. on other sections of the bi!l that
they considered to be more important
than the issue of sex discrimination.
Without any grganized opposition, and
with Green pressing hard for adoption,
the Conference Committee quickly
adopted Title IX without giving much
consideration to its eventual impact.>*

Commenting on the conference bill, which passed
both Houses with a strong Title IX. Fishel and
Pottker note that:

When Congress passed Title IX in
1972, it was voting for a general, princi-
ple of equality; the specific implications
of the law were understuod by few mem-
bers of Congress. While considering Sen.
Birch Bayh’s (D-IN) and Green's propos-
ais, Congress was primarily concerned
with the question of exempting from cov-
erage particular types of schools and cer-
tain policies. Congress made no attempt
to provide a clear and complete defini-
tion of what constituted sex discrimina-
tion in education. As a result, the real
public debate on the issues involved in
eliminating sex discrimination followed.

v



rather than preceded, the passage of the
law .

Once the law had passed, it took three years for
the final regulations to be developed Several fac-
tors were responsible for this, including ambigu-
ous legislative intent; strong cross-pressures, both
within the bureaucracy and from opposing groups
on the outside; and an unusual number of clear-
ance procedures which faced the regulations.

Due to superficial treatment and the symbolic
nature of the law, legislative intent on Title IX
was not clear.** Moreover, HEW's Office of Civil
Rights (OCK). which had responsibility. for draft-
ing and enforcing the regulations, had very hittle
experience in this area, so that its early draft reg-
ulations were largely “‘cut and paste” adaptations
of Title VI of the Civil Rights Act.> These first
draft regulations produced very heavy public
comment, which was sharply divided between
women'’s, teachers’, and civil rights groups de-
manding stronger action, and education and ad-
ministrative groups pushing weaker regulations.
Fishel and Pottker explain the result: ‘‘Because of
the absence of any kind of consensus, DHEW pol-
icy makers felt free to decide issues as they thought
best from legal and policy perspectives.”™

Some members of Congress became concerned
about the direction the regulations were taking
and began a series of challenges to them. An
amendment to exempt revenue-producing sports
passed the Senate in 1974 but was deleted in con-
ference after an ‘all-out lobbying effort” by
women'’s groups. In the House, an . .nendment to
block effective enforcement of the regulations.
sponsored by Rep. Marjorie Holt (R-MD)} and sup-
ported by Rep Edith Green, was-approved by the
full House Fishel and Pottker note that.

Green, who had been the House spon-
sor of Title IX, was upset by the interpre-
tation DHEW had given to the law 1n 1its
proposed regulation and .  was work-
ing to negate the mmipact of the law she
had previously worked so hard to get
passed **

Like several-succeeding attempts. however, this
action failed to gain the necessary approval by
both Houses simultaneously This failure has
been attributed to the intense activity of various
women's organizations, assisted by female staft of
key Senators and Representatives ™

In July of 1975, the final Title IX regulations
took effect They were far-reaching and prompted
the vociferous controversy that has been detailed
above. Yet, considering their long and difficult
development, the regulations cannot be said to
have evolved without ample opportunity forover-

" sight. Before taking effect, they were subject to

approval by the Secretary of HEW, and, in fact,
Secretary Weinberger made numerous substan-
tive modifications. Moreover, both the President
and Congress could have intervened to reject or
alter the regulations, since the law required un-
usual Presidential and Congressional clearance
procedures prior to implementation. But all of
these steps resulted in only limited revisions; the
basic thrust of the regulations was left unchanged.
As Fishel and Pottker conclude

The alliance of members of Congress,
Congressional staff members, and
women's. organizations we-king inten-
sively on legislation relating to sexism in
education has created a formidable ob-
stacle to their opponents."' *

FERPA

The origins of the Family Educational Rights
and Pnivacy Act of 1974 (FERPA; also known as
the Buckley Amendment) lay in a series of reports
in the early 1970s that documented problems con-
cerning the disclosure and use of student records,
primarily in elementary and secondary schools.®
The Buckley Amendment sought to address these
problems by requiring that educational institu-
tions (1) provide student and parental access to
educational records, allowing them to ascertain
their content and accuracy, and (2) limit the dis-
closure on such records to others. The amend-
ment applies to any educational institution re-
cewving federal funds.

The Buckley Amendment was introduced on
the Senate floor during debate over the General
Education Provisions Act of 1974 ** It was adopted
there and was subsequently retained by the House-
Senate conference. It had been subject neither to
hearings nor to any major input f om educators
during its drafting, and "at the time, few educa-
tors were aware of it Although it was intended
primanly to address problems in elementary and
sec ondary education. higher education was added
“as an afterthought " The Report of the Pnivacy
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Protection Study Commission determined that
higher education was ingluded in the act:

.on the too simple assumption that the
problems in both (higher education and
basic education) are similar and that the
same principles would apply equally
well if’ both places.* )

This assumption proved erroneous. The legisla-
tion suffered from major defects and had to be
revised almost immediately.’” Although profes-
sional educators had more input in the redrafting,
“their role could only be responsive, not creative,
apd was, in the main, defensive.”®® The amend-
ments to FERPA were passed once again by both
Houses of Congress and were signed by the Pres-
ident in December 1974.%

Despite these revisions, higher education groups
remain dissatisfied with FERPA, and they are
seeking exemption from it. They object botn to
the costs it imposes on financially hard-pressed
institutions and to its intervention into institu-
tional administrative procedures. Testifying be-
fore Congress, a representative of higher educa-
tion asserted that:

The Buckley Amendment probably
would not have become law insofar as
higher education is concerned had there
been opportunity for Congressional hear-
ings and full consideration by the Con-
gress. . .. Even with [the December 1974]
changes, the Buckley Amendment ...
represents an unwise exercise of federal
power.™

THE CURRENT STATUS OF
REGULATION

Federal regulation of higher education may be
entering a period of reevaluation. In the contin-
uing controversy, opponents of these practices
have dominated the discussion in educational cir-
cles thus far. The volume and forcefulness of their
critiques have had some effect. There appears to
be a new sensitivity to regulatory problems on the
part of recent administrations. Charles Saunders,
for example, has described a number of recent at-
tempts to reform the administration of educa-
tional regulations.” Similarly, in a recent article,
Stephen Bailey outlined several examp