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ABSTRACT *

The paper provides a comparative perséective on the legalization |
of education by analyzing the role of t " Bundesverfassungsgericht
(Federal Constitutional Court) in the Shaping of edqupion?i policy
in West Germany. It identifies two related, hut differentjconstitu-"~
tional norms which the Court brings to bear upon its interprétation
of the relationship -between eduggtion and/state: (a) the norm of

"/ equal protection, which has had a particularly precarious role in

the German constitutional tradition as far as education was con-

cerned; and (b) the norm of legitimacy as it relates to the decision-

making process through which educational policy is set. 1Its efforts

to make current practices .in German eduycation comply with these

norms lead the Court to develop—its own notion of legalization in

the "twin principles of "statutorization" and "parliamentarization".

The paper argues that, while the Court succeeds reasonably well

in térms of satisfying the equal protection norm, it may have

underestimated,the seriousness and precariousnéss of the legitimacy
ssue. The paper concludes with some preliminary notes on comparingi
isspnalysis with what appear to be parallel considerations in the

leg5§§zation of Amefican education. . .
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v )
. i Theoretically ‘inspired curiosity is bound eventually to lead the

. student .of the legalfzatiqp of education in this country to the question of
ihether or not what we ‘observe here.is'a'uniquely American phenomenon or
whethe® it is shated in some way with other societies and thus indicative

of an underlying and more"generic set of issues and trends. This paper

’ . v

‘o > v _‘. - 3
.‘mages a modest effort at satisfying this curiosity by probing the case of a

country which, while in general of .the same "type" as the United States »

. . . i
(advanced \mﬂﬁstfiaf: capitalist, polyarchic, federal, etc.), presents a
\/ . \ . . .
potentially instructive mixture of similarities and differences when it comes
’ M P
2 to~EPe legalization of education. . . L y

)

_ The analysis focuses on the role of the Federal Constitutional Court

in the shaping of educational policy in West Germany. It identifies two

related, but different'conétitutional norms which the Court brings to bear

.o upon its views of the relationship between education and the state: (a) thé
. L 4
norm of equal protection, which has had a particularly precarious role in
By . t
the German constitutional tradition as far as educati:; was concerned; énd
Tt (b)&?he norm of legiti@acy as }7 relates to the decision-makifig processe;

through which educatiomal policy objectives are set and the means for their

. . —_ > . .
~achievement elaborated. 1Its efforts to make current practices\in,Qerman

education comply with these norms leads the Court to develop its own notion

of "legalization'™ in the twin principles of "statutorization'"and "parlia-

““mentarization". Agatnst the Béckground of this development, the péper.aréues

cy , ' \
that the Court succeeds reasonably well in terms of satisfying the equal

' protection norm, but that it may have underestimated the seriousness and
! 7
\Y . -
precariousness of the legitimacy issue. Lo ..

¢ ~

The initial section of this paper provides an overview .of the institu-

) . .

t///( ,tional and'policy'bontext in discussing bpth'the roIe.and functioning of

-
)

-1
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a

" the Federal Constitutional Court and the'egucétional policy setting wicE;;’

.

which the Court developed its views on the relationship of state and educa-
. . / 1 -

tion.( This development, i.e., the process of the increasing legalization

. o ¢ -
of ‘educdtional palicy in the Federal Republic over the last decade of so,

€

is then reviewed in more detail befsre the specific preoccupation of the
Court with the twin issues of equal protection and.legitimacy is examined.
The paper concludes with a critical assessment of the achievements and .
limixatioé; of the Court's. efforts and some'prelimin;ry notes on comparing
this analysis with what appear to be parallel considefations in the legal-

ization of American education. ) . . i\

S~




‘views on the relationship between state and éducation.

1.1 The Federal Constitutional Court

. . /\
1. The Legaliiation of Education in Wes; Germany: The Institutional and
Policy- Context ) s

Patterns of legalization in any policy area are a function both of the
7 4 7~
institutional arrangements under which the Judlciary operates and of the

.

kinds of issuesflhich claim particular salience in* that policy area. For
purposes of introducing the setting for the legalization of eduéation in the

Federal Republic, it is therefore necessary to understand the role and the ;Y

functioning of that element of the judicial system which has become most
) il ;

influential in the’ process of 1ega1fzation, i.e.,\the Federal .Constitutional

'Court, as well as the state of educational poljcy whlch generated the klnds .

of issues and controvers1es around which the Court deéidég‘to clarify its

» 1
While this is not the plade to provide an extensiwe account of the

judicial system of the Federal Republic of Germany and of the role of the

Federal Constitutional Court (Bﬁndesnerfassungsgericht, BVerfG) in it, some

-

observations on the particular nature “of these institutional arrangements
will be in order (for. general background, see McWh*nney 1962 Hey&e 1971;
Kommers 1976; 1980). As an 1ndependent separate.insﬁgtution~for plrposes
of judicial review, the Federavaonizgtutional Court is a creation of the

fathers of the post-World\War II Federal Republic, conceived and initlated’

—~

‘under the sponsorship of the Western Allied Powers, in 1548/49. The pre-

vious incarnation of German democracy, the Wéimar Republic (1919-1933)+%"had

seen a number of modest attempts at institdting'some form of judicial review
in the Reichsgericht, and there had been a noticeable debate among legal

Y
scholars on the desirability of some form of judicial review since the

L3

middle of the nineteenth century. The mainstream of German legal traditionm, .

- . ~




however, had found it difficult to accept the notion ‘that the legislative
/*/ ’
process could be subject to an independent judicial review which held consti-

tutional norms'as a higher stgndard against which the validity of étatdtes

< ,
could be evaluated. It was the experience of the feeble and largely i%%ffec-
tive system gf judicial review in the Weimar Republic and of the large-scale

corruption of the Ggrman legal system under the. Nazi regime which, after
1 . . - ‘ = .
World War II, placed the reorganization of judicfal review h{gh on the agenda
(= "
of the framérs of a new constitution, the Basic Law (Grundgesetz, GG). The

-~

result of their efforts was the creation of ,the Federal Constitutional Court
. ~ ’

which vested the function of judicial review in a suprege judicial body -

-

in&ependent of the hierarchy'of regular courts (dominated by the Bundesr
gerich&shof, BGH), or the system of courts for special jurisdictions (labor,
a N - <

fiscal, administrative, etc.).

-

C T \ - figure 1 about hefe ]

This structural option of a'specialized, separate tribunal bith exclu-
. » .
- /

siye jurisdicgtion to decide on constitutional questions varies from the

Americap model of a unitary Supreme Court and exists in similar form in
Italy and Austria‘(sée Cappelletti and Cohen LQZ?). In the German case, a ,
= 1 - . .

deep-seated suspicion of the regular judiciary on”the grounds of their

.

performanece in Weimar and Nazi Germanz seems to have reinforced the tendency

towards. that option (Kommers 1976, 35-42; cf. also®the right of the BVerfG

- L B
to dismiss federal jﬁdges in Art. 98, 2 GG). The Federal Constitutional

'Coprt itself won a . major battle in its early days in achieving complete }

.

.administrative independence of the Federal Ministry of Justice. Its judges

are elected for one non-renewable twé@lve-year term by the two houses of the

-

. ' v . !
federal parliament: half by the Bundegtag (lower house of popular represen-

tation), ‘and haégzpy the Bundesrat (upper house representing the Lander of
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The Organization of the Court System in the Federal Republic of Germany
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4 the Federal Republic). ile this has, over the last th years, introduced
. some of the polarization'in German politics between Social/Liberal Democrats

(who control the Bundestag and the Federal Government) and Christian

)

R Democrats (who control a majority of Linder and, hence, the Bundesrat) into

.
' - -

— “the recruitment of judges to the Court, there seégs to be consensus that

the mode of election has helped sustain a high-quality and reasonably inde-
]

- ~

- * pendent panel of judges. c ~ N . )
. ' »
‘ } . The Court is Qrganized into two_chambers (''Senates') of ‘eight judges )
] N

\

[ |

each. The twq Senates of the Court have exclusive membership and exclusive f

~ . \ |
respons1b¢1it1es for a subset of the Court's oveFall JudlClal mandate. The j

' |

- -~

First Senate (often referred to as the "Basic nghts Senate")‘deals with
issues of 'morm control" (judicial review of decisions of other courts and
) - . T, .

of federal statutes) and with constitutional complaints‘where they pertain

to rights guaranteed in the "basi¢ rights catalogue" of the West German .
. constitution (Art. 1-1¥ GG). The Second Senate, broadly speaking, deals
A Q ~ ) - . ’ .
with constitutional issues involving ‘the state and its organs (hence

"political" or "State's Rights Senate"), primarily issues of federal-state
relationships and powers, disputes between federal agencies, election
disputes, and the constitutionality of political parties (where extreme .

vparties on both the right and .the left have been outlawed in the earlier

y K : -
ylars oﬁ the Federal Republic under Art. 21, 2 GG) Even though -the number

of case% in each of khe categories for which the Court has respons1b11ity
‘ -
, is not an entirely adequate meadure of .the importance of “each category (for
. ’ * e * . - .

4
e example, conflicts between federal and state government have been very few, #

, .
but their r2301utiog by the'toyrt has had ‘a maJor impact on the’development

.

of federalis in Germany), the following ‘figures prov1de some 1ndication of

- ' ’

AA/ the Court s averall distribution of activity: Constitutional comp}aints

: © . 0



.

.

(Art. 93, 1, 4a and b GG; the only kind of dispute that can be submitted to

the Court directly by individuals) make up the bulk of the Court's case load

t ’ e \

(96% of all cases submitted, and 55% of all published opinﬁonsx Kommers

1980, 663) and include most of tﬁk cases in which the Court hasjexpressed
itself o; md%:;rs of educa;ional policy. These ;oﬁpléints typically chailenge
the constitgtionality of judgments rendered by ordinaqy or specialized

courts, of federal or Land laws, or of administrative rules, actions, or
o v . y
decisions by federal, state, or local authorities. Concrete norm control -

-

(achrﬁing_to Art. 100, 1 GG) is the second most frequent type of case
brought befgre the Court (1,576 cases by the end of 1977). Here the initiator

is another court which suspends a pending litigation while seeking the

Constitutional Court's ruling on a legal instrument about tﬁe,constitution-

.
'

ality of which the initigting court hds serious doubts. Other categories
¢ \ ~

where cases are relatively frequent have to do with the continuance of law

(Art. 126 GG), with cases of "abstqést norm control” (Art. 93, 1, 2 GG;

initiated by the Federal Government, a state government or one-third of the
members of the Bundestag, énd inc:easingiy useaﬁgr invite. the Court's critical

review.of major' legislative controversies such as-abortion, the treaty with

- 13

the GDR, acoustic surveillance for intelligence purposes, etc.; cf. véﬁ‘Beyme
1973, 224), eiegtion dispﬁtes and disputes among federal aéénbies (Organstreit) .
In’tenms of the Court's procedures, Kommers identifies four main differences

between the German Constitutional Court énd the U.é. Supreme C;::’~ -(a) In o

\ -

contrast to the largely discretionary nature of t Supreme Court's jurisdic-
. N

tion, the exercise of the BVerfG's jurisdiction is obligatory; (b) unlike the
Supreme Court, the BVerfG justifie;'its decigions in written and usually
rather formal and detailed opinions; (c) there is very little orai argument

.

before the BVerfG, which instead prefers to consider its cases on the briefs ) y

NS




of the parties; and (d) there is a strong bias in the BVerfG in favor of
"institutional opinions" and against written dissents; as a result: the
‘\\1 number of the latter is extremely snafi, compared to the practice of the U.S.
‘  Supreme Court (1980, 663-664).

Looking.oack axﬁfo years of the Court's activities; what Alfred Froeser
once called "the most original and interesting institution in the Wés; German
constitutional system" (cited by vo Beyme 1979, 216) seems to have cone to

e p’ a major role in shaping the po‘Ztical q’ualit}; of the West German eystem s
| -- as a "protector of individual rights?, an "umpire of the federal system'",
a "custodian of party democracy", and an "edualizer of sociofeconomic oppor-
tunity" (Kommers 1976, 207-253). Up until 1919, and really, up until 1945,

the particularly rigid f%terpretation of the notion of the separatlon of

powers in the German legal and\tonstitutional tradition had made any kind

b -

of effective judicial review impossible. By institutionalizing the concept

of no;m control, the Feder;l Constitutional Court has broken up this rigid

interpretation and assumed an important directive role vis-a-vis the other
k“\\, powers, notably the legisiature (Richter 19%32 35)E It has done so both
by declaring voill those products of the legislative process which do not
conform to constitutional norms and, increasingly, by getting “the leglsfa-
ture to anticipate pd?éible critical reactions by, the Court (von Beyme
1979, 223). At the same time, the Court has established its independence
of the other powers with enough credibility‘to have become a key element ipn

-

the process of constitutional change or, more precisely, in the ongoing

adjustment of the normative constitutional framework of the West German state

to the changing conditions of social, economic, and political life. Its
44

role in the. shaping of educational policy is a case in point.




. 1.2 Educational Policy and Educational Reform . N .

'
a

In its opinions on educational questions, the Federal Constitutional .

'
v

- * Court has reflected, and reacted to, an increasing level of contréversy and

-
‘.

conflict over educational policy objectives and over the straﬁegies to

achieve them. This level of conflict corresponds to the level Bf reform

-

initiative which was characteristic of educational policy in the Federal

Republic in the later part of the 1960s and the early 1970s. After what had
been aptly termed "Two Decades of Non-Reform in West German Education"

(Robinsohn and Kuhlmann 1967), a:number.of factors, facilitated and

‘catalyzed by the‘%dveg& of the first social democrat/liberal coalition in

the federal government K in 1969, had led to a massive drive for change in

Y

both the structure and substance of West German educagion (for a more

detailed review of that period, see Weiler_l973; 1979; OECD 1972; Max-Planck- .

: Institut 1980; Rolff 1980; etc.).

x

N !
Initially, the principal thrust of this reforp was towards greater

1

equality of educational opportunity, and its-main‘targét became the tradi-

tional, class-based diffeérentiation of the German system of three-tigred
13 Y N 3

post-elementary education. The keystone of the "new system" of education

.

|
i
]
|
was to be the Gesamtschule, a comprehensive form of secondary school for i
grades 5 through 10 (and, ultimately, 12 or 13)3 over thé introduction of ]
. which ; bittér political struggle bekween liberal/progressivg (Social
: . , '
.Democrats and Liberals) and conservative (éhristian ﬁéﬁocrats) forces has
been waged ever since. While the, device of "experiments" with the new type
of school (while leaving the majority of the ald schools intact) serv%d to |
* 1
{
1

temporize and hence defuse the conflict to some extent (Weiler 1981),

enough parent concern on both sides of the issue had been aroused to lead to

»

? by

a veritable wave of litigatizf‘onwvarious aspects of the "comprehensivization"

¢

-

. o o
1\J *




v

issue. The reverberations did eventually reach the Federal Constitutional
A

Court, &nd one of the key decisions of the Court with which our analysis~3

- r——

will have to deal arose directly out of these controversies. This decision

T .

(BVerfGE 34/165— 2/ of 19725 had to do with the introdﬁction of an obligatory
Forderstufe ("promotion'leve1"$ in the schools of the Land of Hesse (a |
"mini—comprehensivizatiop# of the first two post-elementary grades) which
a number of parents complained violated their constitutional rigﬂts under
Art. 6,2,1 G% to choose f;eely between diffe;ent forms of stateiqponsored
education. In this case, the Court ruled that the introduction of the
obligatory Forderstufe was not per se in violation of the constitution} but
proceeded to strike down some specific provisions of the disputed law which
fereclosed the alternatives of private schooling or enrollment in a non-
comprehensive program outside the locai catcbmeﬁt area.

Iﬁ a more recent case; the Court‘had to deal with a cqﬁstitutional

complaint filed by a number of Hamburg parents against ‘a decision by the

Land of Hamburg to introduce Gesamtschulen (comprehensive schools) as reg-

ular parts of the school system (rather than, as heretofpre, as "experimental"
. £z ’
schools). The Court ruled not to accept the complaint- for review since, in

theﬂgéurt's view, it did not have a sufficient chance ofksuccess. In
. @t
justifying this ruling, the Coutt explained that the state is within its X

constitutional rights when it decides on’the organizational arrangements of

schooling, and that the state's exercise of this right in this case does
RA

- " A4
not infringe upon the parents' rights ingsmuchgas schools of the conventjional,

non—comprehensive type remain available (Decision of+.October 24, 1980 -
£
/ ). * fg::,,

w,

1 BvR 471/80~

Af ter the Gesamtschule tnitiative to comprehensivize post-elementary

education, the second major reform thrust was directed at the content of
/ -

)’\
J

»



West German education ‘and generated a series of major curriculum reforms in
¢ - - ‘~:
. . ‘e ‘ - »
most subiﬁcts. .These reforms were guided by the dual attempt to bring
¢ . ¢ '

LLEN

advances in the academic "mother"“disciplines of each éub‘ect matter area
g P J

to_bear'qgon a new cu;riqugm (a proposition with-considerable conflict

potential,‘especia11y°iﬁ such ,subjects as history, social studies, and
° t

German literature), and also to have the curriculum becpme more cognizant
. » .

’

of the social and political reaiitieg of contemporary German society

(Hameyer et al. 1976; Baumert énd Raschert 19?8). The results of such an

ambitious and delicate undertaking were b‘ind to be extremely controversial,

.

. and did generate a highly volatile situation in a number of West German

[N

" Lander, notably North Rﬁine-Westphalia and Hesse. Not surprisingly, the

question of how neéw contents of education were to be legitimately determined

and developed became the subject of “a goéd deal of litigational activity

-
. 3

and raiséd once agsin, in a particularly inténse form, the issue of the

respec;ive rights of pgrents and.state in setting the objectives for the -«
education of the young (cf. Richter 1973, 200-231). Eventually, it was the
question OfLsex education which became tﬁe vehicle for bffnging this iésué

to the attention of the Federal Constitutional Court. The Court, in

3

December of 1977, took up the issue in‘reacting both to a "constitutional

complaint” submitted by parents in the State of Baden-Wuerttemberg and a
formal "norm control” request in which the Federal Court of Administration

had asked the Constitutional 'Court to determine the constitutionality of a

1973 educational statute of the Land of Hamburg. The Constitutional Court's

decision (BVerfGE 47/46), the legal reasoning of which will be analyzed

.
later, (a) affirmed the right of the state to organize sex education in

public schools, (b) spelled out certain principles for this kind of instruc-

tion, notably in terms of openness to different reliéipus and philosophical

I




- oL 1
. \

- Y
- < \ .

. ta
k3 ~T

~5 . i .
persuasions, (c) granted parents the right to be informed, but not the right

»
to decide on whefher or net there should be sex education, and (d) reaffirmed
c, F . » )
the principle of}''statutory reserve' (Gesetzesvorbehalt) for decisions on

the introductioy of such important curricular elements as sex education.

. -+

the mid to late sixties, it was the issue of comprehensive scbooling and of

s

curriculum reform which :}aimed principal.political +and iudiciai attehtion,

£l

and which gave the Federal Constitutienal Court its more important opportun-

ities for clarifying many of the normative issues involved in the relatiofi-

-

ship between education and the state, notably'—— as we will discuss below —-

the issues of equal protection and legitimacy. In addition to the queétioné

of "comprehensive. schooling and curriculum reform, however, a numbér 3f other

*
7~

educational matters came to engage the attention of the Count in the course .
of the 1970s and provided it with{additional opportunities for pursuing this .

'task of constitutional clarification. Among.these were the issues of limit-

ing access to higher education throuéh a numerus clausus system (BVerfGE
- . \ A

33/303; cf. 37/104), the reform of vocational education (BVerfGE 26/246), -
the reform of Fhe upper level OEQSecoqdaé; schooling (grades 11-13)

(BVer£fGE 45/400), and the cond%tions under which a stude#t can:be expelled

from a public educa’ionql institu;ion (BVerfGE 41/251). Wé will return to ’ggﬁ%
the documentation o# thege opinions as sources for interpreting the Court'é

gufaiﬁg concerns in deafing with questions of education.
\
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2.& Leéalization and Judicialization in West German Education
The 'revolution in the reléti;nship of law and social policy" of which
Nathan Glazer (in Kirp and Yudof 1974, xxxv)aspeays with regard to the U.S. /

has an equally significant parallel in the Fedéral Republic of German&.

Over the past decade or so, the salience of legal‘norms for the.shaping of
. @

educational policy and practice and the importance of judicial decisions
\ \-/ [}

for the task of running schools has been one of the most cdnspicuous phenom-
ena here as well as there; nor is education particularly unique in this

/ 4
respect: other areas of social policy, notably in the fields of energy,

-

health, transportation, have similarly‘seen legél norms and processes assume 7
a mo}e and more central role (see, for some'interesting observationS(;:%he'

energy field, Nelkin a;d Pollak 1981, 155;166; Kitschelt 1980, 272-279).

Between them, court and legislatures in both countries have invaded in great

strides decision-making territory which used to be the uncontested domain of

-

~

school administrators in (German) state ministries of education f@and (American)

local schog&udistrict offices. The range of educational issues which has been

N
affgc;ed by this process has encompassed, again in both countries, a wide

variety of questions, ranging all the way from matters of discipline to the
determination of educational objectives and from teacher tenure to equity in

access and resource allocation (see, for the U.S., Kirp & Yudof '1974;
. . . » ’
Kirp 1977; Greenberg et al. 1979; Feeley et al. 1979; for West Germany,

& -

Righ;er 1973; 1974; 1976; Op;ermann 1976; Nevermann & Richter 1979£‘Laaser
1980): For the U.S., Kirp has noted recently that the pace of judicial
1nvolv¢mgnt, after.the peak that.;as reached in the period between the’U;S.
Supreme Court's gzgyg.(l954)’and its Rodriguez dgcisions (1973) has now ///‘

B

. "slackened noticeably" (1977, 120). While this segems true for this country
o N ) . -
#~and, in a slightly different sense? in West Germanylgé well, this period of -

19,




intense judicial involvement has left a major impact on the educational

policx scene and.itg poldtical determinants in both countries.

-
.

wWBefore discussing in more detail the nature of this process in the
case of the Federal Republic, however, some brief note on terminology and

coverage may be in order. This paper is to some extent interested in judi-

-

¢ialization, i.e., in the increasing involvementlof judicial indtitutions

in the“brocéés of shaping and re-shaping educational policy and praétice.

»

However, judicialization per se is neither central to the argument that is

«

beiné made here (although important to it in an indirect wa&), nor do we
claim anything like full coverage of the ?arious levels ana form of judicial-
ization in Ge;man‘eddcation; to accomplish the lafter, we would have to
devote a goad deal more attention to the courts in boté the regular and
specialiéed jurisdictions 6f the West German judigial systém, where\ifj//,.

A * g
vast majority of education—r?lateq cases is being handled and disposed “of.,

By contrast, we are more dirghtly and centrallx-concerned %ith'the*phenom-\

~

enon of legalization; however, the West German case (and probably other

cases as well) suggest an important distinction between two: different mean-
] . .
»

ings of ‘legalization: In its broader sense (in‘which we will deal with it. .

primarily in. the present section), legalization tefers o0 the iné}easing

~ o
importance of legal norms (9f legislatiwg or judicial origin) in‘e&ucatiqnal

~
policy and practice —- a deyplopmeﬁt for which the term Verrechtlichung has

be;%me a rather current label in German (e.g., Laaser 1980). In this sense,
judicialization plays a role insofar as the judiciary participates in the

process of creating and developing legal norms, which is somewhat less than
~

in a common law System, but still, as we will see, far from trivial. In
fact, Laaser observes for the German case (1980, 1358) that judicialigation

dppears to have paved the Way for legalization in thé_sense that a large

- | Q0 : ' ' ~

[ -

) ' Ny
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. number of court decisions’ on various aspects of educatton had begun to .

. &

create, in what was largely a legal 'vacuum",.an inc‘r}j: leégal framework,

for thé/coﬁsolidation and legitimation of which the actiwé"féieiof the -

legislatures became ultimately indispensaﬁie. . i .
' * ‘ & ’
1 ) .

In a second, narrower sense, we mean by "legalization' the development

.

- - . o

» . . .
‘ of the specific principle of "statutory reserve" %Gesetzesvorbehalt) or ‘
. Y

' .

/;:;arliamentary réservenv(Parlamentsvorbehqlfz‘yhich posits that certain .

»

kinds of educational decisions are'sufficiently relevant to constitutional
@ » N

¢ ¢ L .
considefqtions to require{formal statutory enactment. It is 4his notion-oéE >

"legalization" in the double sense of "statutorization" and \parliamentariza- .
& %

. . W/
key role in the clarification of the constitutional rilationship between
3 -~ 4 * ' * . - —d .
state and education. In setting up and developing this postulate, the.

judiciary,.and eépecially‘fbe‘éﬁgst;;utional j?éiciary, has been of,critical
. 4 . .
~  importance. o ‘ - BN

a ¥

. \ ~- . . . -
. ﬂ\(g its broader sense, the process of legalization in education in =~
. . - T

i
' 3 I : : s L : -
tion" which, as will be discussed- in the next section, has come to play a
- ‘ .

,

West :Germany has been remarkably similar to what has gone on in this_couhtry,

even thquh;the legal traditibns, the instifutional arrangements for judiEial )

.

and 1egislative pfocesses, and the-political context produce some modest

) vfiiations in both the nature and “the results of the process. The major
» l . - :
elements of the process as it has occurred in West Germany can be seen as
. \\ , \-
4 ' ’
(a) the re%?gnition and expansion of the "Eusticiaﬁility" of edycational

.

- measures and decisions which had theretofore been considered subject '

'
[} ’ .

largely to pedagogical considerations and outsidé& tﬁg realm of

-

judiciary action; _ . —

. . - (b)'tEg limitation of educational options by judicial action and/or’
. . - v
¢ legal norms; and ¢ )

ERIC - = - y

Aruitoxt provided by Eic:
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s (/ ‘ (c) the judiciary's.insistence.on a substantially’increased level of
. - N Q 9 .. -

involvement of .the pa“i'liamentary legislature in shaping tﬁ;g' legal

-
L

@

- fraﬁgwork oﬁ education (Laaser 1980):

> . " 11 °
In addi&ion; aqﬂ’largely §s a consequence of these developments, one also,
- . @

observes a growiqg,use«of legal arguments in the political debaté#overé?

>

Sducational policy (Nevermann 1979, 132).- In a more substantive typology
. - ¥ .

[y

§

of t}j kinds of educational issues fo“hich legalization st;as become partic-
R ! N - . :
.ularly important, Richter (1974, 11-18) emphasizes issues of socialization

A . ! - I3 . s
S (as in controversies over curriculum chaﬁ@e@,édifferengiatiqp (as in disputes

over the timing and criteria of selection in education), and "pluralism"

(as in conflicts among different societal intere§ts;over their expectations

< < .

.
. g

of the educational system). v

In order to shed some further, concrete-lfght on:the ‘relationship
- . - o
between judicialization and legalization, it will be useful to look ;briefly -

at the ways in whigh, and the issues over which, the”cbgrts in West Cefmany

'bécame involvéd in .matters of education. After the Lapd Admimistrative, i

< “

Couft of the Rhinelawcinace, as late as 1954, had still refused to
. ; > N
: reyiew a student's non-promotion (from one grade. to tﬁg nsxt) on the grounds

that this was a matter of pedagogy and not of law, the lggé 1950s. and the

. B ‘ <

///{960s'saw an increased willingness on the part of the courts to become°

[ . E) “J‘ ~ X
involved a variety of educational litigations, most of tﬁgm dealing with

such things as students' expulsion, examinations, promotions, and discipline.
d : Y

This involvement produced a substantial Lo@y of court-set legal norms (2§t

exactly the most typical form 6f law-making in a non-comén law.sys;em)

without, at least for-the time bein§, any basig in, or bagk%gg by, EJQU1Y

[
Lager on, mainly in the 1970s, the range of issues submitted to litigation

~ P
nn 0
Q b o s )

lC °

. .

K 4 kd
AFunText provide c . A . .

. - . .
- . . \
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" enacted set of statutes (Laaser 1980, 1348-1352; cf. bppgrmann lé?é, C59-C6§).
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expanded fprther to'inclﬁde, as we have seen in the previous section,
curricular questions, the internal organization of schools, the numerus
clausus pfacqice‘in uhiversity adpissipns, vocational education, etc. Most

of these cases go back to instances where parents had felt that their or

their children's rights had been violated by one or another educational de- .

N 3
! )

. ¢ision and where courts acceded to their claim that thishad created a ’ §
Mty R ) .

-
. - L

¢ 14
judiciable case. Many of the cases, howéVer, went ‘beyond uéi\i:folucion of

. \ .
-a particular litigation and became one of the vehicles for the overall

3

} process of legalization in;that they led to the enactment‘of_é‘wide rdnge

of statutory provisions for the conduct of the educational system; in addi-

» -

tion, it was, partly in dealing with constitutional complaints arising out’

of these court cases that the Federal Constitutional Couré, dealing with _

. . ' / . .
"legalization" in the narrow sense, developed its position on the principle

) ’ - ‘
of/zgxatﬁfgry reserve' (Gesetzesvorbehalt). *
. :

\\\\\ The\jﬁdges, faced with® the emerging wave of litigation in educatiofial

£

1 . .
matters, were forced to move into new territory in more than one sense.

Not 3nl§ was thife'a dearfh of stgtutory n&rms against which fuch issues
as the equity.of grading practices in the Abitur or a school's righty to
expel a student couid be ;djudicated, but the West German constitutio
itself (very muth unlike its predece;;ﬁsﬁ of 1849 and 1915) Had been

A remarkably reluctaﬁt.to specify any constitugionaizgrovisions for education
(witg the exception of Art. 7 GG, which deald with the state's general sup-

o .

* epvisory aufhority over the educational'system, the question of religious

Ve

gourts, as long as they maintained The justiciability of the kinds of edu-

L I cational issues'that)yere bggmght before them, had to reach out and derive
. i PR _ .

® L.
a whole set of legal norms more or less directly from the more general

c -

/ . o T -

MC . . " Y 23 . - " ’.

4

instyuction), and the right to establisﬁ'private échools). As a result, the ,—-m1

~
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provisfbns\zh the Basic Law (again, a giant step for former Roman as

compared to former British‘cofonies), notably the provisions on the free

development of‘bersoﬁality (Art 2, 1 GG),{the principle of equality (Art.

?

GG), parents' rights (Art. 6, 2 GG), ahd the right to a free choice of trade
L f

or profession (Art. 12, 1 GGi. (Sge,,ﬁsr examples and furthqr discussioh?
Laaser 1980, 1354-1357; Oppermann 1976, C81-Cl04; Richter 1976; Nevermann &
2

*

Richter i§79, Part II). As a result of this pYocess, one of the most impor-

«

tant elements in the first phase of the legalization‘of education in bermany

- r':gas been the creation of rather specific legal norms on education in’ditect o
/ de;ivation from the principle; of constitutfonal provisions wpﬂth taé éot _"

originally been designed with educational applications in mind. While this

norm creating effort served to fill, for the time being at least, th

voilid of lacking statutory provisions, it was also bound to raise-the Qu

tion, from yet another angle, of the legitimacy of the norms under which

educational pdlic§ was to te made and cbnflittg,over its iﬁplementation to

. be adjuditated.
e AN
No analysis of the legalization of education in West Germany would be .

complete without discussing at considerable length the relationshib between

fe&eral and Land authority in education. Not only does this rélationship,

which has updéréoqé substantial changes since the framing of the Basic.Law,

raise’a number of %mportant legal and éqpstitutional iséues;'kt has also

become, especially En the wake of the Federal Govermment's publication of

i
i

— . s L]
the Strukturbericht (Bundgsminister fur Bildung und Wissenschaft 1978)

argufhg for far-reaching reconsiderations of the relationship, a highly

o\
/C%ontt9v6r§1a1 political issue. Since it is impossible within the scope of

this pdper to do justice to the complexity of this set of issues, however,

v

. remaining inéomplete in that‘important respett is unavoidable (see, for

iy ¢ E

) .
A g

EC =




. further documéntation on the federal Issue in;Gefman education, Oppermann

b

1976, C64-C74; Bundesminister fiir Bildung und Wissenschaft 1978; 1980; .

Faber 1978} and, for an exdééllent comparative study of similar issues in a

number of different countries, Bothe et al. 1976). There are points,
however, which the federal idsue and the broader process of iegalization

\

with which this paper deals tBuch each Jthé%. The effort by the courts-to

develop, in the face of constitutional vagugness and sqétutof§ void, an

adequate normative framework for the adjudication of conflicts within the

°

educational system had one curious twist:. it short-circuited, as it were, * .

- -

the federal issue by translating general constitutianal norms set up at the

* lﬂfederal level in the Basic Law into legal provisions which largely applied

-

to the state level (since it is at the state level that most educational

detisions are made). This argument about a "federal bias" in the progres--

A
. i
sive legalization of education has loomed fairly large in the debate about
't J

/\\\\\féderalism in German education (cf. Laaser 1980, 1355) and may have become

magéified unduly (as in Oppeqmann's point about the Federal Constitutdional
/ @
Court's usurpation of the role of a Federal Minister of Education; 1977).
- £ . ‘ -

Whatever a further analysis of this ‘issue may yield; however, it seems clear

. -~
that from the point of v;gg of ‘the federalism isgye, the net effect of the

IS -
i ~ . 4 <

¢
a

\\ norm-setting activities of the courts tended to reinforce (or at Teast not

to offset) the political, economic and logistical momentum towards more

federal authority in education; which became an important element in German
. b . P

educgtional policy especially in the 1970s.

A4
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Equal Protection and Legitimacy: 'The Role of the \ .

B
\ y

\3.
- ; Federal Constigutional Court in the Legaiization of ‘Education L

In view of what has been said above about the role which the Federal S

/ 3 . ~ -
Cdnstitutional Court had come to assume in West German politics in general,
/

% .
in the interaction begween social and constitutional change, in partic-

urposes of guiding educational peolicy aq& practice became a rather .

-

t item on the'Court's-agenda.‘_Q}vén the ‘relative dearth of legal
s . N . ‘

' ' e . ’..\
- the increasingly problematic practice of filling this void either througﬁ’/’ ’

~

! 4
. s K . . »
administrative decisions or ,through t%e constitutional interpretation of

>

. . y . . ) .
various |courts in the course of handling @déiii}onal.litigiﬁion, the ,Gourt

.

.- seems to\have responded with particular attention to some of=the educational

’
. v
» N

cases [brought to its attention. In dealing with th&e cases, the Court
!

. makes its\own contribution to the pnocess’of derivipg specific legal norms
v A \ > .

for education from the constitutional provisions’of the Basic L%w. In the

N .
process, the Court affi{ms the validity of the Basic Law and its provisions
S ~ ]

2

(including its basic rights catalogue) as a direct source of guidelines for ~

4 *

establishing legél norms in education and for adjudicating conflict bver -

educational decisions. More importantlyﬁlit'establishqg the parameters for
- - N
dealing with the kinds of conflict which hdd tended to arise over potentially

-

competitive constitutional.norms. A case in point, which looms large in a .
: v v - 3

number of the Court's most recent degisions on educational matters, is the )

¢ o N

\\ ‘rélationship and reconciliation of the.constitutionally guaranteed norms ‘of

. . « "

the right of parents to be primarily responsible for the "care and upbringﬁng
‘ ‘ » {

of children" (Art. 6, 2, 1 GG), and the state's éuperviso responsibilit
; y

for Vthe entire edugatiqnai\éystem" (Art. 7, 1 GG; cf. Also Richter 1973, '

® . T

= r £$) 7 e '
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44-76). Theapotentially -competing oeaims of these two norms are further
complicated by the frequent invocation, on behalf of the child, of the

basic right to the "free development of personality" (é‘% 2, 1) whioh is

also held to conflict with the state's right to structure public education.
This issue of the competing norms of the Basic Law played a central

role in two Court decisions reached in 1977, dealing with the reform of

the upper three grades'(11-13) of the Gymnasium in the Land of Hes&e

(BVerfGE 45/400) and with the introduction of sex education in Hamburg and
In each of these; as in'a number of

"ten-

Baden-Wuerttemberg (BVerfGE 47/46).
similar cases, the Court goes to considerable lengths discussing the

rights, personality rights of the child, and the

sions" between parents'
The Court ends up deciding largely

educational mandate of the state.
constitutionai complaint in both cases, affirming the

against the parents'

’

state's responsibility to determine both the structureeand, to a consider-

able extent at least, the content of education (BVerfGE 45/400, 415-417

47/46, 65-78). It does so, however, in clearly dissociating itself from
the more authoritarian concsption of the state's educational mandate in the

Weimar Republic'(BVerfGE 47/46,°80) and in inposing on the contemporary
. -

state a rather stringent set of conditions for assuring ‘the legitimacy of

its policies in constitutionally and normatively as delicate a field as
education (ibid., 80-83). - ' L
These kinds of decisions quite accurately reflect the Court s overall

orientation towards the*relationship between education and the state, and

reveal the importance ‘for the development of this orientation of the Court's
In

twin preoccupations with the norms of equal protection and legitimacy.

dealing with these two concerns in turn, we will show how both of them have

led the Court to developing 1ts own precept of 'legalization".
O 4
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3.1 Equal Protection

etatist Germfn traditions, and particularly in the attempt to come to legaij

‘and were legally construed as internal to the state and thus outside of the

21

. - ™ [
In emphasizing the applicability of the equal protection norm of the

West German constitution (Art. 19, 4 GG) to the realm of public education,
the Court affirms its fundamental opposition to the time-honored and powerful

notion of the ' special authority relationship" (besonderes Gewaltverhaltnis)

in the tradition of German poiitical and legal thebry and practice This

notion of the "special authority relationship" has its origin in strongly )»

terms with the relationship between citizenry and monarchy or between the
soverelgnty of the people and that of the -crown. Given the more absolutist
bias in traditional European ahdigfrman notions of the state, certain areas

of state activity were seen as strictly exempt from any popular authority,

Ye

regular legal norms which governed the society at large. Included in this

domain of the "special authority relationship" were notably civil servants,
. . ’
soldiers, prisoners, and school children. Within this domain, whatever

£~

rights under the existing legal order regular citigens enjoyea did not

.

apply; decisions taken by the state with regard to these "exempt" domains
A '

&

and populations neither required any statutory basis, nor were they subject
- - e : -

to review as to their legality by the courts (Laaser 1980, 1350; cf.

Opperma%; 1976, C46-C48).
The Federal Constitutional Court has consistently argued that the 1949

Basic Law abolished the notion of the "special authority relationship," and
/ - : .

has affirmed this interpretation in a number of landmark cases for education

. ]
"

as well as for thg other previousﬁ& "protected" areas. -Against the general
o

background of the '"legality principle" (Rechtsstaatsprinzip) of the Basic

Law (Art. 20, 3 GG), the Court has affirmed the unrestricted and indivisible




x

validity of the "equal protection clause" of Art. 3 and 19-GG in striking
down a variety of gtatutés, decisions, and practices depriving "special
popul;tions" of their rig?xs under the constitution (e.é., BVerfGE 33, 1
in the case of prisonérs). For éducation, the Court has takeﬁ the consti-
tutional complaint of a studént who was‘eXp;lled from a public school for
disciplina;y reasons as an occasion to emphasize ihe abolition of the
"gpecial authority relationship" for the domain of schools as well. It
refers to both its own a?d the decisions of otﬁer courts that, far from

being exempt from the legal order, education was particularly in need of the

‘glarifying and protective effects of duly enacted legal norms, as 'the

existihg regulatory deficit mgkes a clear comprehension of applicablehrules
as well as the legai protection of the parfies involved particuLaFly
diff?cult" (BVerfGE 41/251, 259-260). The Court acknowledges, incidentally,
on a number of occasions the important role played by legal scholgrship‘in
helping to bring about and sustain this important move to the undivideﬁ
vali@}ty’oﬁ ghe principle of equal protection; two major legal conventions
are singled out as.having, for the field of law and education,”played a
particularly significant role: :the convention of German professors of .
constitwtional law in 1964+ (BVerfGE 41/251, 259) and the Slst Deutscher
Juristenﬁag of 1976 (BVerfGE 45)4OQ, 4185 47/46, 79), \

The result of thesg efforts on the part of the Federal qustitﬂtional

- ]

Court to affirm the extension of the equal protection clgusé‘bf'phe Basic |

REY

Law to the realm of scHooling was its renewed emphasis on the principlé of

"statutory reserve' fGesetzesvorbehalt). +It is this principle which is

designed to lead the schools out of the domgin of internal administrative

3

rule-making and into the open air of duly enactedbstatutory ‘Worms: wherever

"essential" (wesentliche) aspects of education are involved, administrative

'5Ya)
s Aot N/
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decrees and g&dinances will not do, andva formal statutory basis will bg
required. By 1977, the Court finds that this pri?ciple has at last been
accepted into legal thought about education, even though®the question of,

f what is and is not to be considered "essential" remains a matter of some

continuing dispute (BVerfGE 47/46, 78-80; see also below).

> \Y

3.2 Legitimacy .

Its concern with the principle of équal protection and its application
to the field of education was one of the driving elements in the Court's

]

emphatic affirmation of the Gesetzesvorbehalt. It was not the only ene,

however. In addition to its desire to overcome the authoritarian vestiges
of the "special authority relationship".for schoolg, the Court gad become
¢ .

increasingly concerned over what it saw as a major "legitimacy deficit' in
the way in which importaﬂt educational gplicy decisions were arrived at.
This "deficit" was seen as stemming from the cénspicuous non-involvement of
pgrliamentary 1egislat;res in the{process of setting e&ugational norms and
objectives and the resulting disproportibnate share dﬁ power that had thus

‘ accrued to the executive bureaucracy in ;attegs educational. The Court'sd

postulate of statutory reserve in education thus acquires the synonym of ,

"parliamentary reserve' (Parlamentsvorbehalt) which emphasizes the particular

weight which making all major educational decisions subject to formal legis-
- lative action would bring to bear upon tge legitimacy of those decisions.

In égﬁe}oping this line of its argument,.the Court assumes a rather gritical

stance towards the widely'pfevailing prac;ice_in West Gérmany to detef:mine~ \\\

and conduct educatiénal policy lafgely B& administrative ruliég without

much, {f any, legislative backing. Oppermann speaks of the "marginality"

(Randsiedlertum). of educational administration in the framework of the,

constitutional state, which had in pracficg arrogated to itself the right

o> ‘

‘o




to determine when, for a given educational decision, a formal statutory

~.

v / -

basis was needed or an administrative decision sufficient (1976, C48).

With reference to the legitimacy mandate of the Basic Law "(Art. 20, 2:

"All state authority emanates from the people'), the Court affirms that

Mthe democratic principle would &emand that the regimentation of important

domains of life should at least in its basic outline fall under the respon-
. \

\ .

sibility of the democratically legitimated legislature its@lf and be
designed in -a public process of decision-making which would weigh all the
different and sometimes conflicting interests" (BVerfGE 41/251, 260).

Against this background, there is for the Court no more "room for the extra-

statutory (gesetzesfrei) conduct ©f schooling by the executive without the

involvement of. parliament” (ibid., -263).

In explicitly invoking ége norm of legitimacy for developing its views

'on the relationship between state and education, the Court appears to echo

. #
and recognize a much more widely held concern over the credibility and

iegitimacy of the state's authoFity in setting and implementing policy.
This.concern is Being expressed with increasing intensity by an;iygts of
the modern state from a wide var%ety of perspectives, ranging from the
Trilatéral Commis;ion (Crozier.gg al. 19755 to the West German Political
Science Association (Kielmannsegg 1976; Ebbighéusen 1976) to a variety of
recent analyses inside and outside‘the Mar%ist tradition (e.g., Offe 1972;
Habermas 1975; Wolfe 1977; Lié&be;g éE.él- 1975; Herz 1978; Rose i980;
Freé&man 1578; Wolin 1980; Dahrendorf 1979; Weiler 1980). The asséssment
of the nature of the problem variés zidely across these different analyses
;f the "legitimacy crisis" of the moée;n state, but the sense of powerle;s-

ness of individuals and g;oups‘in society vis-a-vis an all-powerful and )

non-representative gqvernmental bureaucracy looms large in many of them.

L4
» 2
.

N .

. ‘ !

»

24

.




that this "recurren; sense of crisis atte

. . , ;
Administrative bureaucracydis increasingly seen as 'impersonal, coercive,.;;d
dehumanizing in its manner of dealing with the lives and fortunes.of those
it was created to serve' (Freedman 197é, 262) and thus reflects the ;orse.
aspects of a state which is faced with "a deep loss of(confidence about the

[

possibility of using (it) to -good enﬁf (Berger 1979, 33). While this
erosion of legitimacy tends to a%fect the state as a'wﬂgzé,fthere“seems to .
exist what I have called elsewhere a "legitimacy gradient" (Weiler 1980)
which distinguishes.in terms of the degree to which the different bfanches

of governmental authority are affeg%ed by this erosion. The executive branch
[

~

would be found at the bottom end of this scale inasmuch as it can neither

claim the kind of legitimacy which the principle of representation confers
: o .

upon parliament nor the legitimacy which judicial institutions enjoy by

virtue of their close association wi h the traditions of legality. It seems

ng the administrative process"

e

[
.

(Freequq,.igig{) has played, an important rglg in reinforcing th? Court's
determination firmly to enforce the p?iPciple'EhaG "the really important
things in a parliamentary-democratic state belong before parliament"
(BVerfGE 47/46, 79). Whether .or not they are "%a?é" there as far as.lggit;

imacy is concerned is a question we will have to pursue- further at a-later

~
=

point.
3.3 "Statutorization" a;d "Parliamentarization" gg

It is on the strength of this dual set of preoccupations -- equal
protection and légigimacy -~ that the Federal Constitutional Court formulétes,
the most emphatic meésages in its dispositions on the legalization og educa-
tion. A number of cases {usually in the ?dnstitutional comélaint category).
are decided in favor of complainants on the grounds that a particular edu-

catioﬁaiﬁpraq;ice or decision is based merely oghadministrative rules and

32
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lacks an adequate.étatuéory base (e.g., BVerfGE 43%/251; 47/46). 1In other
N T <

cases, complaints are rejected on the sp fic grounds that the educational
N

decision in questiqn was based on duly enacted and sufficiently specific

-

enabling statutes (e.g., BVerfGE 45/400, 417-420). 1In its decision on the .
- -
’Forderstufe in the Land of Hesse, the court finds the obligﬁtory nature of

the Forderstufe unconstitutional on the overriding grounds of viaﬂgting

parents' and children's rights, but affirms specifically that the policy
S g . .
does comply with the principle of the Gesetzesvorbehalt (BVerfGE 34/165,

pp. 192-194). v

N

-

$
Notwithstanding the decisiveness with which the Court affirms this

‘»

‘&principle, however, there remains the difficult question:of how far and
into how much detail the statutory guidance of educationél decisions ought
to go (Oppermann 1976, C48-C62; Richter 1976, 22-23 and passim). Somenof | g.
the more recené decisions have shed some light on this question. In its
decision on sex educat¥on (BVerfGE 47/46), the Court allows that not all
the m;dalities of sex education need to be épecified in statpte fofm, but

&

insists on a "parliamentary guideline decision" (parlamentarische Leitent-

scheidung); exactly what is to be covered by such a decision is to be deter-
mined by what is relevant to the participants' bas?c rights (grundrechts-
relevant). This would include, in the Court's view "the Aetermination of
the educational objectives in principle..., the question whether sex eauca—
tion should be offered as an interdisciplinary instructional principlf or

as a special sgbject)of instruction with possible elective or voluntary
status, the mandate of tact, tolerance and openness to the great va;iety qf'

" value position§ in the realm of sexual behavior, Egg_qbligatiOn not to

indoctrinate the children, and the duty to inform the parents" (ibid.,

p. 83). In its extensive deliberations on the legéligation of education in
\J . N

~

~
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the Federal kepublic, the 5lst Deutscher Juristentag, the regular synod df

the German legal profession, established a set of educational issues which

ought‘to be subject to formal statutory determination, and which includes

-~ ~ 'not only the generai educational objectives of the school, but also ghe

catalog of instructional objxctives, the catalog of subjects taught, the

basic organizational structure of the school, participation of parents and

-

students in the governance of the school, and the "status-generating norms"
4 M ~ N

. [N

governing admission, advancement, examinations, expulsioé, etc, While the
Court méntions these recommendations in one'of lts,decisions, in a context
of generally favorable disposigion; it does 'not exﬁlicitly endorse their

. . '
full scgée (BVerE&E 45/400, 418-419). The Cdurt does determine, however,
that the change of some of the basic struétural con&itibné of the educational
process, such as the dissolution of.éhe class Eom@unity in favor of -a course

i

system in the upper level of the Gymnasium, requireé.an explicit statutory

mandate, as do changes in.the basic mode of student assessment in view of
- 4

_their relevance to the student's standing and, hence, life éhances (BVer£fGE

-45/400, 418). The operational criterion of relevance of a given decision to

t .

the student's (or parents') basic‘rights\IEads the Court also to be partic--
N

ularly stringent in its insistence on a stathtory base where very consequeﬁ%ial

disciplinary measures such as a student's expulsion or suspefision are con-
ry .

s

cerned (BVerfGE 41/251, especially 262-266).

In thus affirming the legislatures' mandate to "legalize"gfducation,.

the Court is seeking to achieve a dual objective: - On the one ﬁand,

.~

parliament (principallly the Land legislatures) is called upon to consoli%gte

into a statutory base the more and more complex legal framework which, given

the initial absence of specific legal provisions for educafion, the regular
. . n-

judiciary had developed on a case-by-case basis; the "judicialization" of =

f) a
o SR
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. ) - 2
education hag thus paved-the way for its legalizatiem and 'statutorization".’
4 <
At the same time, however, parliament-taking charge of laying ‘the legal
- e . . i .
groundwork of education is designed to restore the legitimacy of the state's

‘ . - *
role in education which the Court sees in jeopardy as a result of how far.

educational policy decisions have been allowed *to gravitate towards the

-
.

executive branch of government. ) . .

13

. 4 s . .. . - o
In both the judicial and the political realm, educatibnal-policy in

N ae

the Federal Republic is beginning to show, the effects. of the ConstitutIonal
. T e

A

&

- B .
Bavaria declared major portions of Bavaria's Allgemeine Schulordnun

3 *

g(&Md

|

i

(/ - |

Court's mandate. .In a recent decision, the Land Constitutional Court of ]
. s - - . .

'Code) uncbtnstitutional on the grounds that they lacked an adequate statutory

bl

base. The decision had resulted from the case of a Bavari;n high school

/‘ . ‘ ¢
student who had been suspended from her schodl for wearing in school a
. . , . i -
"Stoppt Strauss" butfon-(against the then chancellor candidate of the o

°
@

Christian Democrats, Bavarian Minidter-President Franz-Josgf Qﬁfauss) in

- >

7
°

the 1980 federal election campaign. Without deciding on the suspension C

e

itseif (which is still pending beforé the Land Administrative Court), the

’ -
Bavarian Constitutional Court found' that the student's right to political
~ s I R v
M . B P - N
expression was of sufficient congtitutionalﬁimportance that limiting it

s °

s ~— é

cduld not be left to the Miﬁistrycof Education,
. A
tion and- action .of the elected legié%itare’(ArenSﬂl

but required the delibera-
7 T
981; Schueler 1980). »
e 5 _ o — ’
In a different dé%elopment, a special qommissionJappointed in 1978 .
by the German legal .association (Deutscher Juristentag) has Just submitled T

. p b -
its proposal for a '"model" education statute. The commission's work goes g

- -

back to, the deliberations of the 5lst Juristentag in 1976. and has attemptéd
- - d ’ B

to trenslate the "statutorization"'“sandate of the Federal Constitutional —

Court iMto a format which could serve to guide the legislative task which
, : L@
9 V-

00 ( .t /
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all of the Land legislatures now face as a result of Ehe Court's position.

7S

The commission's draft proposes statutory norms in all those areas which,

@

Eaking the Gonstitutional Court's definition, could be regarﬂed as_"esientipi"

. -

aspects of. education: The organizational differentiation of s?bool systems,

questions of promotion from one grade to the next and of transfer from one
» . ’Qa 13
school to another, diplomas, discipline, the participatien of parents, - - 3
* -/e S
students and‘teachers, the designation of the s¢hool principal,. the equalit

J
» ¥ &

of foreign and German children in school, and a number of curricular guide-
lines, includ4ing the adoption of the principle of sex education “in schools

. - . ; 1 . -
(Tagesspiegel.l9éla; Baumert 1981). Already, the commission's proposal has

generated a lively political debate (Tagesspiegel 1981b) which is likely to

¥

-
[

continue gnd intensify as Land legislatures face "the task of writiqg\lawé
— =27 ‘

that will govérn the future of their educational systems,

-t

-

-
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4. The Legalization of Education: Some Critical and Comparative Ners

, 4.1 Equal Protection and Legitimacy: The Achievements and Limitattdns

: . . )

- of Legalization —~ . -
. \Since the efforts of the Federal Cc;nstitutional‘Court (an'd its allies
. in Loth the.regular judieiary and the legal érofession) towards the legaliza-
4/ tion ef education were predicated on the twin preoccupations with equal
protect;on and legitimacy, any‘critical.assessﬁent of .the results of this
. effort should be guided by these two criteria. - ' Y 4

As far as overcoming the legacy of the "special authority ¥eélation-
LA
* ship" and extending the principle of equal protection to the field of educa-

’
tion is concerned, the Court seems to have accomplished its task at least

in doctrinal terms. The indivisibility of the equal protection guarantee

— s a . .. .
of the West German constitution has been emphatically affirmed, and the
A

Court has left‘Land legislatures with a reasonably clear mandate as,to their

a

’° . .
obligation to iegislate for the field of education. -Parliamentary response
/ S . ‘
to this challenge is likely to be slow, however, partly as a result of

) institutional reluctance«on the part of legislatures to becaée involved in

what promises to be an exceptionally complex and controversial legislative

_ task (Baumer§ 1981, 1), and partly as a result of concerns, which are alréady
beghnning to be expressed, over the danger of "over-legalization . These

concerns have been expressed primarily in terms of the. possibility of /////'

"fixating'" educational practice through legal (and, hence, presumably‘immu;

table) nofms (Tagesspiegel 1981b), but also in terms of the risk of making
- federalism in education an even more cumbersome affair -- "a federalism with -
. , : N
boots of concrete" as thesBavarian Minister of Education is quoted as

predicting (Baumert 1981, 2). Coricerns of this kind notwithstanding, however, -

aqg in spite of what is likely. to be a ‘protracted and difficult period of

- i , e
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legislative activity at the level of each Land pérliamenf, it seems that the

*

pri?ciple of "statutorization" has been firmly and realistically established,
and that the way has beeﬁ paved toffards finally and effectively overcoming
the legacy of the Yspecial authority relationship".

Where the Court's concern wigh legitimacy is coﬁcerned, however, the
situation m;y be less Pnequivocal. It is true that the Court's mandate for
"parliamentarization" has shifted resporsibility for "essential" decision-
making in education from a "weak' (in terms qf;iegitiﬁacy) towards a rela-
tively ;tronger branch of thé state's authority. There is some reason to

doubt, however, whether this shift has adequately taken care of the problem

. . &
of legitimacy, and whether .parliamentary institutions in the modern state
; . p

/ s
do not face legitimacy problems of their own. Doubts of this kind feed on

-

at least two different kinds of observations. On the one hand, there is an

increasing body'of analysis of the politics of advanled in&ustrial societies'

-

which questions tﬁe viability and credibility ofsexisting systems of parlia-

'mentary representation. This problem is presented variably as a result of

@ e

"overload" of repf%senta:;ve systems (e.g., Rose 1980) or, more poignantly,

as the result of "a long-term decay of the collective agents of representa-

4

tion that” once would have channeled new forces into the system: the

political parties" (Berger 1979, 40).‘ Following up on diagnoses of the

&~
mid-sixties on the decline of parliamentary institutions in Western‘Europe

-

(Graubard 1967), Berger concludes that the process has continued since then,

Ed

and attributeg.much of the current preoccupation with the legitimacy of the
state to "the parties’ diminished ability to treceive the signals of changin;\\
social values and interest, let alone to express these changes in ne; programs,
or to translate them into policy" (op. cit.,.48).

Another, related reason for questioning the notion of the intact




t

“\\ifgitimacy of parliaﬁéntary institutions of representaéion lies in the spec-
tacular growth of various extra-parliamentary forms of political expres§§on -
and aggregation, notably in the form of "citizens' initiatives". What Berger ~

calls "the new politics outside" (op.cit., 38) has acquired considerable

-~

;political significance in most Western democracies, and needs to be seen
. T

both as a symptom of the decline of .traditional parliamentary representafion

and as a means to restore credible and legitimate avenues for the articula-
— )

tion and aggregation of social interests (e.g;, Nelkin and Pollak 1931;

)

von Alemann 1975; Offe 1972, 153-168). It is'nofggorthy thaf the German,

Bildungsrat, a semi-official advisory body charged by the govermment with

making recommendatilons on, among other things,. reforming the/gtructures of

Ation, made the shortcomings of parliamentary rep-

Y

govirnance in German edy
resentation one of itg”keéy points of departﬁrg. ‘Againsb this background of
a serious "legitimac ficit" in the traditional structures of representa-
iion, the Bildurngsrat develops & model of educational governance in which

E
more directly participatory forms of democratic articulation complement the

parliamentary procéss (Deutscher Bil unésrat 1973, Al4-23 and passim).
Whatever the true nature and extent o% the "crisis of represLntation",.
it seems that there is §9mething problematic about seeing the institution
o% parliament as the effective and ultimate answer to the problem of legit-
imacy in a matter as critical and_susceptible to is§ues of Fredibility as »
education. If this is so, the;e are at leaéf two ways of ﬂéterpreting'how h
the "parliamentarization" posture of the Federal Gonstitutional Court may ‘ o
affect the/problem: . In one sense, the Cou;t's insistence on the legitimacy
of parliamentary rgpresentation may, indeed, bolstzg\fhe préstige and
credibility of the institution and ‘help it overcome its own "legitimacy

deficit". 1In another: less sanguine sense, the seriousness of the probléﬁ

- F) 3
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- of representation in the modern state may be such that even as prestigious

.an institution ag the Constitutional Court may pgovide(iittle remedy, and
&
that sooner or later the issue of the legitimacy of setting educational

norms may call for anglber,-more penetrating scrutiny
s ¢ . .
4,2 The Legalization of Education in Comparative Perspective

A single-country cage study is designed to identify and explain the

W

dynamics of that case, and not to generate comparative in31ghtA,//ﬁonetheless,
the student of the legalization of education in the Féderal Republic of

Germany i€ bound to note some apparent parallels to developments or inter—-

>

Y pretations in tgeAU.S. Without any pretensions fully to explore these

parallels, it might be ‘useful at least to point them out, and to suggest

directions in which they“might be moﬁe usefully explore&i In keeping with
the structure of the preceding analysis of the West\Ggrman case, this brief
comparative note will focus“on' the issues of equity and legitimacy.

As we have seeff, one of “the key gontr#butions of the Federal Constitu- )

tienal Court to developing and consolidating the legal framework for educa-
tion had been the affirmation of the Basic Law's "equal yrotection clause"

over the traditional norm and practice of 'the "special authority relation-

ship" between schools and state. On the face of it, here lies a particularly

.
~

close and striking parallel to the importance which judieiai interpretation
ot the equal protection clause of the Fourteenth Amendment has had in the
legaigéaiigéjzf educa:ion An this country (cf. Kirp 1973; 197\,‘118—120).
To ?bne extent, however, the senblance is misleading. It  is¢true that tne

equal protection principle of the West German Basic Law did privide the

Federal Constitutional Court with its main lever for overcoming the tradi-

N .
. /

//rtional "special relationship" doctrine and for thus "integrating' education

into the mainstream of regular and indivisible justiciability. But it is

-



~

not much of an exaggeration tq say that, once this was achieved, the Court
, . ‘

left it at that-as far as further bringing the equal protection principle:

to bear ﬁﬁon the legalization of education. Compared to the intense pre-

v
occupation of U.S. courts in cases like Serrano and Robinson with coming to

- B

terms with the constitutional isgue ahd‘definition of equity (cf. Clune 1979;

Kirp 1977; etc™, the German sit;atiop is conspicuous for a considerable .
reluctance of.the judiciary in comiﬁg to judiciable terms with more ma;efial
notign; of equity or equal opportunity in education-s ‘Richte; (1973,
183-199) sees this aslpart'of a general backlog in German constitutional

«

law in dealing with the "performance" mandate of the "social principle" ,

(SozialsFaatsprinzip) in the German Basic Law, and notes the expiicit state-

ment by the Federal Constitutional Court that the principle of equal oppor-

tunity, while valid for the realm of the political process (e.g., for the
0 F anl

competition among parties), definitely can not claim any validity where the A

. ~
free play of social forces is concerned (ibid., 185 and passim; on the

Court's general record in dealing with equity'issues,.see McWhinney 1962,
49-51; Kommers 1976, 243-246). It will have to remain a task for further,

and probably interesting, analysis to probe into this dif?érence in the

N 9

constitutional and legal treatment of the notion of equity, and to trace it

. both to the social determinants of the legal traditions in the two countries

and to the political context in which contemporary challenges of alleéed\‘=-_=

inequalities arise.

We have argued in this paper that the Federal Constitutional Court has

’

" been cognizant of the existence of a legitimacybproblem in the making of

© educational policy, and that it has attempted to bring its institutional

4

authority and prestige to bear on the remedial course of "parliamentarization".

LY

At one level of analysis, this process has a striking parallel to what has . 4

M
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been happening in the U.S. over the last fifteen or twenty years. In the
context of discussing the effects which the ser;es of equity-related court
decisioﬁs of the Serrano kind have had on subsequen; legislative and allo-
cative action b& state and federal lawmakers, Kirp sees the courts as
"affording ;ew legitimacy éo particular equity-based concernsﬁ (1977, 121) -
an observation which is further born out by Fhe developmegg‘of legislatioq
for the,educatioﬁ of handicapped chi}dren (igig.; 135).° It seems that, in
both the American and the German case,'courts have a capacity_for making

legiglative institutions do Ehings which they don't seem to be able to do "’

« A

on their own political momentum; I have been tempted to call this phenomenon

» ’

"compensatory legitimation" (Weiler 1980; 1981), and venture to suggest that

it occurs in other policy areas besides education as well. In any event, it

-

is clear that, in both cases, the courts' decisions have resulted in consid-

-.erable legislat}ve activity: towards greater equity in school finance and
\/‘

more adequaif proviéions for the education of handicaﬁped children in the
U.S., towards court—stiﬁulated statutory norms for curticulum development,
school organization, and .disc¢iplinary action in the Federaf Republic. From

the point of view of the legitimacy argument, however, there seems to be at

' . )
least one important difference in the -impact the courts have had in the two
N \ . < . -
“countries. In the U.S., the main thrust of ‘the courts' message to the -

state's legislativé and allocative authorities appears to have been material

in nature: court decisions have tended to affirm substantive principles of

‘ .
educational policy in the form of equity standards (output or qutcome)’,

guidelines for bilingual education, and the like. By contrast, the German

g

courts, and eépecially Eﬁe Federal Constitutional Court, appear to have been

much more reluctant to commit themsel¥es and the ensuing legislative process

to any material principles; {nstead, the main thrust there has been on

N
~

o




mandating a particular process which, in the form of thg\Gesetzesvorbehalt,

made certain kinds of educational issues subject to formal legislative action.

~

Even where, as in the case of weighing-parents' rights against the state's

authority over education, substantive principles were involved, the Court's

ruling al&ays tended to adopt a' procedural solution. This difference may
well have éométhing to do with different judi;ial styles and traditions in
the two countries, but probably also with the fact that our analysis of the
German case has conceﬁtrated on‘the rather peculiar mode of jurisprudence of’
the Constitutioﬁal Court which, by the Ver; nature of its judicial review
mandate, has a propensity for procedural rather than<;ateria1 solutions

(see on this characteristic of judicial review also Cappelletti and Cohen

1979, passim). T o .

The question remains whether the doubts we have expressed, in the

German case, about the ultimate success of the Constitutional Court's

"parliamentarization" strategylfrom the point of view of the legitimacy of

the educational policy‘process may iead to questions which ought to be raised

in the American context as well. To answer this adequately would.require a

» more thorough study of the relationship between courts and representative
iinstitutions in the UXS. However, to the extent that the legalization of

education in the U.S. has resulted in a more substantial mandate for legis-

a o ]

latures to become involved in educational matters,iit seems appropriate to

°

observe that the system of represeﬁtagion in the U.S. is becoming the target

of some of the same kinds of preoccupations and skepticisms as is'the case

L]

for their Western European counterparts. Amplifying what has earlier been

said .about the decline of party. systems in Western democracies, Kaase, in

>

one of the few empirical studies comparing legitimacy-relevant ;issues),
N /

7

singles out the United States as showing "a secular decline in the amount

36
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and strength of party identification, associated wiEh decreasing citizen

affect for parties, increased split—ticket voting, and a looser relationship
- . ,

between party identification and the vote at all levels of the political

L3N e

‘ gystem'" (1980, 178); Wolin, after reviewing evidence on similar trends,

~

‘casts his preoccupation with the American systém_of representation in the

question: "if elections couldn't supply democratic legitimacy to the
A - \ ' = [ Y '
decisions of state, where could: legitimary be found?" (1980). Whatever the
:
full story may turn out to be, there are unmistakable signs of erosion in

-

the fabric of representative systems on both sides of the Atlantic, and

it seems safe to assume that something as delicate and controversial as

-

edu%Ftion may well be particularly affected by whatever "strain" or "crisis"

may be in the offing. : .
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are typically cited with the first number indicating the wolume, and
the second the pagk on which the decision starts. ‘The decisions are

published periodically as Eﬁtscheidungen des Bundesverfassungsgerichts

(Tubingen: J.C.B. Mohr). Quotations have been translated by the author.

This is the Court's internal reference to a dpcision, which is used

as long as the decision is not published.
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