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An analysis of the relationship between federal, state, and local policies,

procedures; and documentw_governxng the implementation of special programs for

the handxcapped was commxssxoned by the Department of Educational
/ , Accountability in the summer of 1979. The purpoge of this analysis was to
determine whether existing Montgomery County Public Schools (MCPS) documents
are consistent with federal and- state documents, sufficiently comprehensive,
or excessxve in relation to the .documents at the federal and state levels.*
The adequacy of the procedures for compiling these documents was also examined .
to deteérmine whéther or'not they were readily available to parents and staff.

) The analysig examined available documentation; including , relevant MCPS
pokicies and procedures, * administrative directives, Access to Continuum
' Education Services (ACES), federal and state legal documents, relevanat
\f materials published by the Maryland State Department of Education, and
persbnal correspondence involving legal clarifications or interpretations

- requested by local school districts. '

The legal analysis discussed here was prepared by Mr. Robert Silverstein, a
principal attorney with the Washington, D. C. based law firm {(of Long and
.Silverstein, P.C., ' which currently specializes in matters relating to
education, children, amd handicapped persgons:

-

Limitations of the Present Report

“ - . . . : . . '
. Two limitations must be kept in mind in examining the findings presented

here. First, the analysis examined only written documents——policies,

procedures, regulat*ons, and dxrectxves-—concexnxng the provision of special

~‘.’sglucatxon services.. No attempt wds made to verify the match between written

s policy and actual practice. Such information about practices is presently

being gathered in the evaluation of services for handicappéd students being

conducted by Stanley E. Portﬁy and Associates, Inc., and will be available in
September, 1980.

~ Secand, the analyses included only those documents' whdh had been approved in
N their final form by February 1, 1980, The .Office of 'Continuum Eduration 1is
) currently in the process of develop{ng additional policies and ., procedures.,
The degree to which these documents may address the issues raxsed here cannot
be* determxned at this time. ‘ !

—
P

. *For purpose of this paper, "consistent" means the adoption of policies by
Montgomery County Public Schools (MCPS) that are substantially comparable td®
‘ standards adopted by the DQartment of Health, Education, and Welfare (HEW)
and the Maryland Stfate Department of Education (MSDE); ‘'"sufficiently
comprehensive”: means that at .a minimum' MCPS adopts or imncorporates by
reference all of the standards set out in the federal and state legal
frameworks; and "excegsive" means more Ythaam that which is required in the

federal and state legal framework. )

)
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Findings , ) .

v - . . . - I

- ’ N .

The analysis, showed that generally MCPS documents are c0351stent with federal
and state legislation, do not exceed federal and state requirements, and meet

the criteria of comprelrensiveness. ‘However, 1in some specxflc areas,
shortcomings were identified which place MCPS in a position. of possible
noncompliance. In addition, the analysis showed that the present system for

compiling policies is inadequgte. The major shorfcomings and inadequadies are
summarized in the. sections that follow. .

« Consistency ' ©
The analysis indicates that major questions of consisfency exist in two areas:
transportation and the provision of extended school-year programming In
these two areas it is possible that MCPS could be out of compliance with the ——
federal legislation.

Transportation

The analysis points out that MCPS regulatlon reg ing transportation 1is
1nconsistent .with federal mandates pertaining -to transportation of handicapped
children to private residential programs. First, problems are posed by the
pumber of trips for which reimbursement 1is provided. Second, tq the extent
MCPS' policy is construed as requiring that the parents of handicapped
children make their own arrangements for transporting their children, it 1s
inconsistent with federal policy. :
a

v
Eﬁfgpded School Year Programming i / !

1
. - )

** The HEW Office for Civ1{ Rights has stated that school districts must provide
services beyond the 180 day school year for certain children (e.g., severely °
mentally impaired students) if the extended programming 18 essential to meet
the individual needs of a particular child and'the need has been established
by appropriate evaluation methods. The MSDE has issued a policy that
indicates 12-month programming is not required. To the extent MCPS policy,
¢consistent with state policy, categorically: prohibits ektended school year:
programming, the policy is izfoneistent with HEW/OCR policy.

. T
~ <

A
\

Comprehensiveness:
[

The analysis found MCPS documents to be sufficientli comprehensive with some
exceptions. These exceptions are in the area of individual educational

programs (IEP), evaluation and placement, and related services.

- - .

Individual Educational Programs N

The state and federal laws provide for an annual review of the IEP and specify
the issues which at a minimum must be addressed. No mention 18 made-of any of
this in MCPS procedures. Additiomally, while MCPS states the IEP must be in
effect before services are provided, it does not state when the IEP must be
implemented. The state indicates that the IEP must be implementéd within "30
days after the IEP meeting; and the federal laws says immediately, except in
unusual situations. Furthermore, the 1978 .Maryland Amended Annual Program
Plan specifies nine_categories of information which must be contained in an

N t & E-2
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[EP. MCPS documentation’ consistent with the state bylaw only sets forth six

criteria. Finally, with regard to- IEPs, federal and state legal frameworks
- - specify IEP standards w1th respect to private school placement by the LEA,
children_enrolled in panochlal or other private schools, and school personnel
accountablllty. With the exception of ‘MCPS documents pertaining to diagnosis
of handxcapped chl}dren attending private schools, no other MCPS documents
covering these areas were identified. ,

[4
Evaluation and Placement . " <f> :

MOPS documents in the areas -of evaluation and placement are not sufficiently
comprehen51ve The standards set out in federal and state frameworks, which
' require that (1) tests be validated, (2) be administered by trained personnel,
and (3) assess what they are designed to test rather than a ch11d s impaired,
sensory, manual, or other speaklng skills, = well as the scope of the
1 * evaluation, are not addressed in local documents.
Additionally, federal and state frameworks concerning the use of 'a variety of
sources 1n maklng placement decisions as well as the procedures that the LEA
, must © use in evaluating chlldren suspected of having spevial learning
digabilities could not be 1dent1§1ed in any documents issued by, MCPS.
~ ) .
Related Services : .
None' of the clarifications 1ssued by the Bureau of Education for the
Handicapped (BEH) and the Offlce of ‘Civil. nghts (OCR) regarding the meaning
of the term '"related gervices" appear in written documents issued by MCPS.
4 ) ' =
- Exceed ' )
The study found that the majority of MCPS documents concerning handicapped
children do not exceed legal mandates.. However, two, and possibly three,
areas-~conf1dent1&11ty, individualized. educational programs, and  full
educatlonal opportunity--were identified as containing sections Wthh are not
expressly mandated by federal and state legal frameworks. .

Confidentiality™ 1 " 1 %

P

MCPS documentation for confldentxallty exceedsy the federal mandate with regard
to resolving *differences when parents con!est disclosure of personally
tdentifiable information. MCPS documentation indicates that a hearing to
* . resolve the problem must be conducted by an impartial hearing officer even
though federal law permits an LEA, official (who does' not have .a.direct
interest in the outcome of the hearing) to cqnduct %he hearing.

‘Full Edidcational Opportunity .

"

Fxnallyf the degree to which MCPS is presently meeting all *the needs of all
children, ages 0-4,'may presently exceed the state requirements to, phase in
programs for t;A population n  order’ to provide a *full educational
opportunlty ‘by September I, 13?9 However, by September 1, 1980, current
practice wod.ﬁ be consistent wit th% state requirements.

'
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- Compilation - §

'

Examinatign of the adequacy of compilation of documents raised some serious
concernsg regarding thejr accessibility to staff and parents. _The Tesoldtion v,
| adopted by 'the Board of Education, 834-78, has never been developed as a
regulation for inclusion in .the MCPS Policies and Procedures Handbook.
;gg Furthermore, there 1is no single document in which all relevant .Continuum
Education documents can be found. The. primary document, 4CES, used for~
c unicating prdcedures to school level personnel, is outdated and does mnot
ontain many of the important regulations, procedures, directives, or
. references to other documents or in fact a reference to the resolution ,
(834-78) adopted by the Board of Education. ’

*

» L3
. \ .
. ) - Recommendations

. ' i ’ ' Y

- . / .

. l. Revise- the specific documents found -to be 1lnconsistent with state and

- ‘ federal policy and disseminate instructions regarding procedural changes
which may be required 4 . Cot

kN

2. Modify exigting documents judged to be insufficiently comprehensive . '
* 3. Develop and disseminate a single document incorporating either directly or
: by reference 4ll policies, procedures, and directives concerning the ..
delivery of services for the handicapped .

N
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INTRODUCTION AND OVERVIEW

A ) y M ‘ . v 3 v
: I. Purpgse of the Study - . ' - .

- -

i . . .

"I'hér‘purpc&‘ of this study' is to analyze the policies adopted by the

Montgomery County Public Schools (MCPS) Board of Education and

/clarlfylng memoranda written by the Office of Continuum‘ Education

regardlng procedures affectlng handicapped children to determine
.« - whether. . - . .

A. MCPS' “policies, procedures and other documents .are consistentl
with federal and state mandates described below’

!

B. MCPS' policies, procedurés and other documents . are, suffiéientlz

comprehensgive .
Py ) .
‘ g C.# MCpS' pol1c1es, procedures and other documents exceed the federal
i . and state mandates
A .
D. MCPS' policies, ‘procedures, and other documents are adequately
, compiled to maximize their utility.to the audiences affected by
them
» IL. Federal and State Policies Analyzea ' ’ ’

In recognition of the rights of hédndicapped persons living in this

country, Congress has passed and the President has signed into law

. geveral pieces of legislation designed to assist states and local

* school districts to provide for the education of all hapdicapped

children. and prohibit discrimination on the basis of handicap agalnst
"qualigfied hand1cappeJ'persons. The legislatieg includes:

‘A. of the Education of the Handicapped (Act (Part B of EHA) -

[ B. Section 504 of the Rehabil?{;tion Act of 1973 (Section 504) °
C. The Family Educational Rights and Privacy Act of 1974 (the Buckley
Amendments) . .

. »

™~ .
I. For purposes of this paper, the term "consistency" is defined on page l-4.

2. For purposes of this paper, the term "sufficiently comprehensive" is
defined on page 1-7.
4 ~ ’
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In general, Part B of EHAJ i, desigﬂ!d to:

1. Insure that all handicapped chidren have available to them a Free
Appropriate Public Education (FAPE) which - includes special.
education and related services to meet their unique needs

c L]
2. Insure. that the rights of handicapped children and their parents
/ are protected )
. .
3. Assess and insure the effectivenesq of efforts to educate S
wi ) handicapped children :

Section 504 of the Rehabilitation Act of 19734 provides that:

No' otherwise qualified handicapped individual shall, solely
by reason of his handicap, be excluded from participation in,

be denied the benefits .of, or be subjected to discrimination e
under any program or activity receiving federal financial
agsistance. ’ ’ -

Recipients of federal:. funds operating preschool, elementary, and
secondary education proframs must, among other things, conduct a
self-evaluation, ensure that qualified handicapped applicants for
employment are not discriminated against on the basis of handicap,
ensure that all programs and activities are physgically accessible, and
ensure that all qualified handicapped persons receive a free
appropriate public education (FAPE) in the most normal setting '
appropriate and tkat s¥h persogs are afforded due process for
resolving disputes over placements.

The "Buckley Amendments"5 are designed to proteet the privacy rights
of parents and students. The major provisions of the law require
schools to provide parents (and in certain cases students) access to
~any official records directly relating to their children and an
opportunity for a hearing to challenge such records on the grounds
that they are inaccurate, misleading, or otherwise inappropriate. The
protections contained in the Buckley Amendments supplement the
. confidentiality protections contained in Part B of EHA.

3." Regulations implementing Part B of EHA, as amende%2 P.L. -94-142, were .
published in the Federal Register on August 23, 1977 JFR42474-42518) and .
December 29, 1977 (42FR65082). The final regulations are ‘codified in |
Part 121a of Title 45 of the Code &f Federal Regulations (cited to as 45C.F.R. .
121a. ).

4. Regulations implementing _Section 504 were published in the Federal
Register on May 4, 1977 (42FR22676-22702).~ The final regulations are codified
in Part 84 of Title 45 of the Code of Federal Regulations (cited to as 45
C.F.R. 84. ). -

5. Regulations implementing the Buckley Amendments. were published in the |
Federal Register on June 17, 1976' (41FR24662). The final regulations are %
codified in Part 99 of Title 45 of the Code of Federal Regulations (érkgd to |

as 45C.F.R. 99, ).

5 o _lfs v
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In addition to the federal legislation described above, Marylaﬁd has
enacted seweral  Jlaws affecting handicapped persons, including
Bylaw 13.04.01; Programs for Handicapped Children.®

III. Approach.Used for Accomplishing the Study's Purposes’
-«

To accomplish the purposes of the study, the rfollowing tasks were
performed. First, applicable written data containing policies,
procedures, and other documents were collected by the Department of
Educational Accountability and ‘then reviewed by the author.’

Second, tables were prepared which set out the federal, state, and

local policies and procedures. Third, the tables were analyzed and a .

draft report was prepared. Fourth, the draft, was submitted to
appropriate persons within the county for review. Following this
review, the final report was prepared.

IV. Limitations of This Paper

~ This paper @malyzes the adequacy of #CPS' documentatign. No attempt
18 made to determine whether or not these documents are, in fact,

being implemented. -
v. Organization of This Paper
This paper is organized into 16 chapters. Chapter 1 contains the
introduction and the general findings and conclusions concerning the
adequacy of MCPS' documentation pertaining to handicapped children.
Chapters 2 through 16 of the paper conta1n the in-depth analysis.
Each dﬁapter analyzes a different mandate cofitained in the federal and
state legal frameworks. The topics in tRis paper are the following:
Ctiapter | # Introduction and Overview
Chapter 2 r Child Identification Procedures, '
Chapter 3 - Confidentiality
. _Chapter 4 - Due Process Safeguards
Chapter 5 - Evaluation and Placement
*Chapter 6 - Excess Costs, Supplanting, Comparab111ty, and Program
' Costs
- T

7
6. Regulations are codified in Code of Bylaw of the Maryland State Board of
‘Education "13.04 Special Instructional Programs 13.04.01 Programs for
Handicapped Children. .

7. Data collected at the federal level included (1) the Part B of EHA
statute, regulations, bulletins, ' and correspondence; (2) the Section 504
statute, regulations, policy interpretations, correspondence, and letters of
flndings, and (3) the Buckley Adbendments and the implementing regulationms.
The .primary data collected at the state level included (1) the state bylaw,
(2) .the 1978 and 979 Maryldnd Amended Annual Program Plan mandated under Part
B of EHA, at‘!!;'é’1 correspondence, and State Guidelines. The primary data
collected at the local level included (1) ACES; (2) Board of Education
. Resolution 834-78, "Policy on Education of Handicapped Children," (December 5,
1978); (3) MCPS 1979 Application for Assistance under Part B of EHA; (4) MCPS

régulations; and (5) administrative memo's and directives.
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¢ Chapter 7 - Full Educational Opportunity .
Chapter 8 - Individualized Education Programs
Chapter 9 ~ Least Restrictive Enviromment .
Chapter 10 ~ Nonpublic and Residential Placements and
Transportation Thereto

Chapter 11 - Notification

Chapter 12 ~ Personnel Development

- Chapter 13 - Priorities 4

, Chapter 14 =~ Public Participation

Chapter 15 ~ Related Services . ‘
Chapter 16 - Self-evaluation ‘-
— ST
.~ 7 Each chapter contains an 1ntroduct1on, a detailéd table which

describes the major federal, staxe,'and local policies and procedures;
and an analysis of the adequacy of MCPS' documehts.,

L

VI. General Findings and Conclusions

This section sets out the study's general findings and conclusions®
concerning the adequacy" of MCPS' documents pertaining to handicapped
children.  The term '"adequacy” means the extent to which MCPS
documentation (1) is consistent with federal and state mandates,
(2) is sufficiently comprehensive, (3) .exceeds federal and state
mandates, and (4) is adequately compiled to maximize their utility to
the aud1ences affected by the policies and procedutes.

>

On analyzing M documentatlog, two categories of findings and
conclusions were made concernlng their - adequacy. The first category
~ includes the identification of inadequacies which are technical in

nature. These problems can easily be addressed by the people
implementing the program and need ot be addressed by _the pollcy
o makers. The second category includes inadequacies whi may raise
questions of compliance apd should be addressed by the policy makers.
Chapter 1, which summarizes ~¥#k study's general findings and
conc1u31ons, generally sets out only those inadequacies’ which may
raise questions of compliance with the federal and state mandates.
The section’ which discusses documentation which e:’eeds federal or
state mandates is the sole exception to this rule. ’

L~ —
[

A. Consistency. )

The first componént of adéquacy studied concerned consistency. . -

The term "consistency" means the adoption of standards by MCPS
that are substantially comparable to standards adopted by the
Departmenl of Health, Education, and Welfare and the Maryland
State Department of Education. &

*. 1l. General Conclusion:* ‘ -

S -

" In general, MCPS' doduments pertaihing to,handicagped children
& are ' eonsistent wi h “federal and state mandates. However,

L 3

8. This conclusion is part1cu13i1y true’ with respect to the following
mandates: due process, child identification, personnel develbopment,
notification, priorities, placement by parents, and public part1c1pat1o .

-

- -
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. several 1ncon81stenc1es and possijde inconsistencies
(dependlng on the Bureau of Education® for the Handicapped
. (BEH) and the Office of Civil Rights (OCR) policy interpreta-
., . tions) were identified. Of special concern are regulations
affecting transportation and ¢« extended school year

Coe programming.

2. - Transportation

Section 504 provides that when a Local Education Agency (LEA)
places or refers a handicapped child to a program not operated
by the redipient, the recipient must ensurg~that '"adequate
transportation" to and from the program iég:;rOVided at no
greater cost than would be incurred if the child had attended
a program operated by the recipient.

Part ® of EHA defines the term 'related serviges' as including
transportation. 11 Thus, where transportation is required to
assist a handicapped person to benefit from special education
. in accordance with the IEP, it must be provided by the LEA at
no cast.l? BEH has expla1ned that children placed 1in
residential programs must, . at a minimum, be provided
transpﬁftatlon at the beginning and end of the school term and
for scheduled s8chool holidays and recesses. Addltlonal
transportation should be determined on a cgse-by-case basis.

~

OCR recently found that the state transportation violated
Section 504 becagse of the agaytrary limitation of two trips.
OCR has also explalned tirat t LEA (and not the parents) must
provide the necessary transportation. The LEA can make an
arrangement with a parent to assume 1its responsiblity 1in

r exchange for reimbursement of costs. The LEA cannot Ipquire
that the ‘parent entexr into such an arrangement.

9. Inconslstenc1es or possible 1ncons1stenc1es not described in this section
of the text, but which are described in Chapters 2-16, 1nc1ude charglng for
copies of the hearing examiners record and charging for "other costs" for
caring for children placed in restdential placements, 'refefrals to other
schools where services in nelghborhood schools are not appropriate, and taking
into consideration needs of nonhandicapped students in.making determinations
as to the ledst restrictive envifonment for a particular handicapped child. &

10. 45C.F.R. 84.33(c) (2). See also 45C.F.R. 84.37(b) wherein "transporta-

————

tion" is included as a "nonacademic service." ¢

1. 45C.F.R. l21a.13.

»’

12. 45C.F.R. 121a.300.

13. The BEH 1nterpretat10n appears in a letter from Tyrell to Dormam
(October 4, 1978). The OCR flndlng is set out in a lLetter of Findings issued
to the Maryland State Department of Education “(February 26, 1980). The OCR

. po cy with respect to Tequiring parents to transport their children is set
-~ t in a letter from OCR“to Bernstein (1978).

s
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The ‘stgte bylaw provides that daily transporfation or
réimzsz:;ent must Dbe provided. for attendance at

nonreffdential * facilities within a -50-mile radius.l4 The
bylaws also. provide that handicapped children living beyond
the 50-mile radius are eligible for two round trips each year;:
but certain children attending residential program§ shall have
transportation to afdd from these homes on weekends.

.

MCPS' policy fegarding transportation of handicapped students
is generally set out in MCPS Regulation 215-1
(Sepggmber 12, 1979).16 ’

In several respects, MCPSh regulation pertaining to the
transportation of handicapped childrem to -private residential
programs is inconsistent, with federal mandates.

MCPS' proceddre of limfting to two the amotnt of q(ips for
which reimbursement will be ~ provided , for residential
placements outside a 50-mile radius 48 inconsistent with the
minimum federal requirements described above.

Second, - to the extent that ,MCPS regulation .bs congttued

requiring that parents of handicapped students make . their own
transportation arrangements, such a procedure 18 inconsistent with
Section 504. LEAs may not force parents to transport their own

children.
-

Extended School Year Programming é/}
1stricts

¢ .

The HEW Office for Civil Rights has stated that school

must provide services beyond the 180 day school year for certain
children (e.g., severely mentally impaired students) if the
extended . programming is essential to meet the individual needs of
a particular child and, the need has been established by appro-
priate evaluation methods.lz The MSDE has issued a policy that
prov1des 12-month programming is not required. To the extent MCPS
pollcy, consistent with state pollcy, categor1ca11y prohibits
extended school year programming, the policy is 1ncons1stent with
HEW/0CR: pollcy

14. State Bylaw 13.05.07 and 13.05.08.

! /
16. See also Board of Education Re;olugion 834+78 "Policy on Education of
Handicapped Children" (December 5, 1978). U
. ’ ] ' .
17. See Digest of Significant Case Related Memoranda, OCR (April and May
1979) "at p. 28.
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Degree of Comprehensiveness .
! ]

e second component of adequdcy is the degree of comprehensiveness of
PS' standards. MCPS policies, procedures, jor documents 1issued
pursuant to a federal or state mandate (which) provide that school
districts 'shall develop specific policies wor prodedures meeting
certain minimum requirements) is "sufficiently comprebensiye" if the
MCPS policy, at”a minimum, adopts, or incorporates by references all of
the standards set out in the state or federal law. For _example,
federal law sets out minimum standards which each school district must

include in its procedure for conducting evaluations. A school-

district's procedures must, among other things, state that district
personnel will (1) use validated tests, {2) ensure that tests are
administered by trained personnel, and (3) ensure that tests are free
from cultural bias. If MCPS adopts or incorporates Criterion 1 but
fails to adopt or incorporate by’ refevence Criteria 2 and 3, its
policy pertainthg to evaluation would" not pe sufficiently
comprehensive. MCPS policies, procedures, or docuyments that are not
issued to satisfy a federal or state mandate but that interpret a
federal or state mandate are 'sufficiently comprehensive'" if they
clearly explain.that the interRretation only covers ®ne aspect ofs the
federal requirement or that they ‘adopt or incorporate by reference all
of the standards set out in the federal or state law. For example,
federal law requires that parents must have access to their child's
retord prior to the scheduling of an IEP meeting or due process
hearing. If MCPS adopts a comprehensive policy on access to records
which spec™ies, among other things, timeframes for providing access
to records, the policy is considered insufficiently comprehensive 1if
it does not adopt or* include a reference to the federal mandate for
access prior to the IEP meeting or due process hearing. (\ .

l. - General Conclusion .

MCPS' documents ‘are sufficiently comprehensive with several
notable exceptions. An overview of the major deficiencies which
raise questions concerning compliance appears below.

2. Individualized Educational Programs

~

In several respects, MCPS' policy respecting: IEPs 1is not
sufficiently comprehensive. First, MCPS' policy simply states
that the, IEP must be in effect 'before" services are ‘to be
provided, whereas federal and state policy also prescribe when' the
IEP must be implemented. The federal legal framework provides
-that the IEP must be implemented immediately after the IEP meeting
except in unusudl situations.!B State policy is that IEPs must
be implemented within 30 dgys.lg

[

18. Comment to Section 121a.342 (42FR42490 (August 23, 1977)). .
¥ . .

19.

State Bylaw 13.04.01. 06D (3). . v

.

-

v
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Sec nd, federal and state law provides for an annual review oQ’a
‘child's IEP.20 . The state bylaw21 specifies the. issues® which,

at a minimum, must be addressed. MCPS' procedures are 811ent w1th
rs reapect to the’ scope of the rev1ew.22 : i

Third, the 1978 Maryland Amended Annual Program Plan specifies

nine categories of information which must® be contained in an

IEP.23  MCPS' procedures, consistent with the- state bylaw, only
- set forth six qriteria.za - e

.

standards
- LEAs, (b) children enrolled in parochial or other private schools,
and (c) school personnel accountability. With one exception,

/
;;’V <4 ' MCPS' documents respecting these issues were not identified. The

exception is MCPS' documentation pertaining to the/diagnosié of
‘ha<§§ﬁf£PQd children attending private and parochial schools.

- 3. Evaluation and Placement

In several respects, MCPS' documents concerning evaluation and
placement are not sufficiently comprehensive. First, the
federal?’ and state28 legal frameworks require that tests (1)
be validated, (2) be administered by trained personnel, and (3)
s assess what they are designed to test rather than a child's
i i sensory, manual, or other speaking skills. Further,
and state law specifies the scope.of the evalustion. MCPS
docum ntation addressing evaluatlon standards fails to

cond, with respect to placement procedures, the federal2?9 and
t:‘!at:e-'i(lJ legal frameworks state that an LEA, in making placement
decisions, must make use of a variety of sources, including
aptitude and achievement tests, teacher recommendations, physical
condition, social and’ cultural background, and adaptive behavior.
- MCPS' regulation states that "no single assessment result will be

" used to determine placement' but does not mention any of these

‘ other sources.3l .
20. 45C.FJR. 121a.303;‘State Bylaw 13.04.01.06D (7). ..
s 21. State Bylaw 13.04.01.06D (3).

22. See ACES. - R <

23. 1978 Maryland Amended Annual Program Plan.
24. ACE$ on pages 18 and 19-20.

25. 45(G.F.R. 121a.347, .348, .349, .

26. 1978 and 1979 eryland Amended Annual Program Plans and State Bylaw:
13.06.01.6D(4)(f).

27. 4%C.F.R. 121a.533 and 45C.F.R. 84.35(c).

28. Sitate Bylaw 13.04.01.05C and .06g. I .

29. 45C.F.R. 121a.533 and 45C.F.R. .35(c).

30. State Bylaw 13.04.01.05 and .06.

31. Board of Educat1on Resolution 834-78 "Pollcy on Education of Handlcapped

< Children." ‘ .

H
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Fourth, the federal?5 -and state26 legal frameworks specify .
specting IEPs and (a) private school placements by °
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-

_ Third, tWe £federal legal 'framework includes specific standards
conegrnlng the pracedures LEAs must use in evaluating children
suspected .of having specific learning disabilities.3? No
specific dotuments issued by ‘MCR§ were identified.

4. Related Services -
~
BEH and OCR' have issued ,nuﬁerOUB clarifications concerning the
meaning of ¥ the term ''related services."33 None of these
clarifications appear in written documents issued by MCPS.

C. "MCPS Documents that Exceed Federal and State Mandates

.

l. General Conclusions

*
b4

Almost all documents concerning handicapped c¢hildren adopted by .
™~ MCPS do not exceed the federal. and state mandates. However, two

. and poaslbly three areas were identified which are not expressly
# mpndated by the federal and state legal frameworks.

13
S

. 2. COnfldentlallty ’ -,

Federal Iaw3% provides that a paréht may contest the disclosure
of yeraonall, identifiable information at a hearing. The hearing
may be conducted by an official, of the LEA who does not have a
direct 1nteres; in the outcome. MCPS" regulat1on35 exceeds this
federal mandate since it provides that the decision must be
rendered by aft impartial hearing officer rather than by an
officigl of the LEA. L

’

3. Individualized Education Program - '

An IEP generally specifies the special education and related
services which are needed to meet the unique needs of each

« handicapped child.36 The ' IEP must include  all services
necessary to 4chieve this+ goal, "not simply services presently
available in the district. Two aspects of MCPS' documents exceed
federal and state mandates. First, ACES t%qu1rea that detailed
educational plans be developed which i identify da11y teach1ng
N activities based on short-term obJect1ves specified in the IEP.
These procedures are designed to maximize the likelihood that each
handicapped child's unique nmeeds will, in fact, bge addressed. . The
development of. detailed educational plans fﬁ?seach handicapped

~

’ .t : .
h LIRS .
.

32.
33.

45C.F.R. 121a.540-541." .
For example, BEH and OCR have issued clarifications concerning medical

services, chiropractic sérvices, psychotherapy, hearing aids, optometric

and
4.
35.
36.

services, neurological exam1nat1ons, evaluations performed by thoméfriats,

catheterization.

45C.F.R. 121a.570 ands%SC.F.R. 99.2%.

MCPS Regulation 545-1%%

45C.F.R. 121a.340 and State Bylaw 13.04.01.06F (1). .
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child is not mandated by federal or state law, unless, of course,
detailed individual lesson plans are prepared for nonhandicapped
children. Second, MCPS' procedures requiring parent "sign-offs"
of IEPs exceéds the federal mandates but is required by state
bylaw 13,04.01.06 (D)(3).
- " To=

Full Educational Opportunity
B {

L
4

Section 504 generally provides that handicapped children must
receive a FAPE to thd extent nonhandicapped children of a
comparable age are providdd an education by the LEA. This mandate *
was to have been satis fed as of June %f 1977, but 1if not
practicable, no later tham September 1, 1978. 7 ‘

Part B of EHA provides that a FAPE must be made available to all
handicapped children ages 3-18 not later than Septémber 1, 1978,
and tQ all handicapped children ages 3-21 not later than September
1, 19@0.38 With _'respect to children ages 3-5 and 18-21I, the
1980 goal need not be satisfied if state law prohibits or does not
authorize the expenditure of public funds to provide for the
education of nonhandicapped cHildren of a comparable age.

'

State law39 provides that LEAs must phase in programs for
chilbren ages 0-4 by September 1, 1980. MCPS may be exceeding
state timelines, depending'on the degree to which ;f is presently
meeting all the needs of all children ages 0-4.
“ . . R
D. Adequacy ©f Compilation of Policies, Procedures, and Other
Documentation ¢ ) i}

,

- I

.
l. General Conclusion
- —

MCPS' method of compiling documents affect[ng handicapped persons
is inadequate., Key standards are set out in numerous documénts,
not all of which are compiled in one place and then distributed “to
the persons affected by or responsible - for implementing the
standard. There is no single document that includes or references
all the documentation. ACES, the key document distributed to the
schools, -is incomplete and outdated.

‘Specific Problems

To achieve full compliance with federal and state mandates, local
policies and procedures must be (a) consistent with federal and
state policy and (b) comprehensive. However, the adoption of
consistent and eomprehensive policies and procedures is ot
sufficient to ensure \full compliance. These local document's must
be adequatety commud{gfted to the audiences affected by and
responsible °_for their “implementioy. Furthermore, all official
pronouncements of policy should be reflected in MCPS' officially
issued regulations.

~
-

7% 45C.F.K. 84.33(a) and 84.33(d).
38. 45C.F.R. 121a300. .
39, State Bylaw 13.04.01.01 and .04 B.

-
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VII.

*

.

In general, thlhﬁpolicies‘ adopted by the Board of Education and
implementing procedures are not compiled in a manner that
» facilitates Jfull compliance. MCPS policies and procedures are set
out 1 rous documents.%0 There is no system for integrating
the varifus policies and procedures contained in these documents.
ACES, the primary document used for communicating locdl procedures
to” school level personnel, does mot contain many of the important)
regulations nor are references made to the other documents setting
oyt the policies. For example, ACES contains a  two-page summary
overview of the due process requirements. However, no mention is
made of the detailed procedures seft  out in a .document
| entitled "Rules for Procedures for Hearings Before the Montgomery
County Board of Education Continuum Education Hearing Officer or
Panel." Furthermore, many of the important pglicies do not appear
inr officially issued regulations g The most significant deficiency
concetns the Policy on Educati of Handicapped Children (Board
Resolution 834-78) for which a complete set of régulations have
not yet been developed. ) )

v In addition to ‘the problems discussed above, ACES is outdated.
For exgmple, references are madé to '"proposed' state bylaws,
despite the fact final state regulations have been in existence
since-Mdy 19, 1978, , . '

H
£} B
About the #uthor

~
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based law fi{rm of(Long and Silverstein, P.C.
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education, children, and hand pped persons. Mr. Silverstein 1s the
former attorney-advisor to the Handicapped Discrimination Branch,
Office for Civil Rights, Department of - Health, Education, and
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training staff concerning Section 504 of the Rehabilitation Act of
1973. Mr. Silverstein was also the former director of the Legal
Standards Project at the Lawyers: Committee for :-Civil Rights Under
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proposed legislation reorganizing and amending Title I of the

‘Elementary and Secondary Education Act. *,
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40. See 'supra., note 7 for a partial list of local documents containing

policy.
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. - CHAPTER 2 '

, CHILD IDEF‘I{FICATION PROCEDURES - )

- ‘
AR / .

I. Overview of Federal and State Manddfes

’

Federal and state laws reﬁelre that school digtricts establish child
identification procedures. The procedures must address two major
. purposes., First, the procedurds must identify dnd locate all
handicapped children who reside in the school “district.,.- The word
"all" includes children ages 0- 21, regardless of the sever1ty of their
handicap and regardless of whether the school district is presently
under an o 11gat1on to provide all age groups.with a FAPE.Z Second,
the proced fe must include practlcal methods of determining which
ch11dren are and are not receiving needed services, 1i.e., the
approprlateness of the educational opportunity 'for those ch11dren for

whom the school distrdct must provide a FAPE.3

To accomplish these goals school districts must maintain. a
, comprehensive plan that must'include internal screening .procedures and

external identification procedures. Before submission of the plan,

school districts must hold public hearings and provide an opportunity

N—— for comment.* The. internal procedures must, for example, provide

for the screening of all children of kindergarten age and all children

entering the school system for the first time.? Any child °

identified with a reasonable likelihood as having special educational
needs must be referred for an appropriate educational evaluation (see
Chapter 5).6 The ‘evaluation must take place w1th1n 45 days ?rbm the
date of referral.’

The external identification procedures involve the development of a
public awareness program concerning the nature and extent of %he
school district's obligation to provide for the education of
handicapped’ children, régardless of the severity of their handicap,
and procedures whereby the public may refer to the MCPS children
suspected of having handicapping conditions.8 ’

1,

The federal mandates are set out on pages 2-3 and 2-4, Column 1. The

state mandates are set out in Column 2.

2.

See 45C.F.R. 121a.220 of EHA Regulation, 45C.F.R. 84.32/(a) of Section 504

Regulations, and State Bylaw 13.04.01.04 (3). The 1nterpretat1on that the
child find system must extend to children ages 0-21 appears 1n OE's comment
following 45C.F.R. 121a.300, 42FR42488 (August 23, 1978).

3.

.
*
.

4
5
6
7
8
A

45C.F.R. 121a.222 of EHA Regulation and State Bylaw 13.04.01.04C and .053.
State Bylaw 13.04.01.04C.

State Bylaw 13.04.01.05B (1) and (2).

State Bylaw 13.04.01.05B-(5). ! -

Ibid. '
See MSDE directive entitled 'Criteria and Guidelines: Local Educational -
gency Child Find Plan" (Appendix E of 1976 State Plan).




These procedures must °‘reach all  children ages- 0-21, includidg
children in public ‘and private agencies. ‘and institutions.9 The

procedures must satisfy seven criteria established by the state.l0 - )

i

-

II. Analysis of Local Documentation . .

-

a L4 .

MCPS ;documents are generally consistent with the federal and state
mandateq.lk— First, the internal screening procedures are
consistent with state law. Second toe .external 1dent1f1catlon
procedures are generally consistent w1th the federal mandates and
seven criteria contained in state guidelines. Third, puBlic meetings
were held and opportunity” for comment was provided. Finally, MCPS'
Continuum ‘Education Data System provides safficient jinformation to
1dentxfy those childrengwho are and are not rece1v1ng needed. services
in cbmpllance wath the federal mandate.l?

AlthOugh MCPS' documenation is generally consigtent with federal .and
state mandates, 1ts external identification procedure may not be
sufficiently comprehen81ve to reach all the audiences affected By the
federal and state mandates. In clarifying the meaning of .its
regulations implementing Part.B of EHA, HEW explained: o
. ‘ . ]
The local educational agency is responsible for en8uring -
that all handicapped children within its jurisdiction are

identified, located, and evaluated, including children in
all pub11c and private agencies and institutions within
that jurisdiction.l3 .

. ”»

In identjifying (a) the areas in which public awareness needs t® be
stimulerted, (b) the audiences which will be the focus of the
‘' campaign, and (c) interagzncy collaboration and involvement, MCPS'
documents make no‘'mention of reaching children in public and private
agencies and institutions within the county. Further, the fact at
the child find system extends to all chiflren gges 0-21
inadequately stated.

> - ’

\

9.

=

See comment follow1ng 45C F. R. 121& 220 of EHA Regulation (42FR42486

August 3, 1977).

provided for
described. Whe

each handicapped child receiving- spe¢ial education mus

the services recommended are in fact provided,

t be

the child is

counted as recefving needed services. When the recommended &ervices are not
actually providéd, the child is counted as not receiving needed services.,
13. Supra., te 9 Chapter 2.

Fs \ A :

- 10. Supra., notes 4-8 Chapter 2. . Y s
11. MCPS' documentation is set out in Column 3 on pages 2-3 and 2-4,
12. Under the system, the servicgs recommended and the seYvices ually

|
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These charts have besa excerpted from various documents and reflect the nulberxng and outlxnxng uled in those sources.
editorial chamges me.‘de or sections paraphrased fro- the sources. . .

Child Idenification Procedures

STATE

%

In some cases minor

LOCAL

Part B of EHA .

A school district must adopt proce-
dures which ensure that all children with-
ia 1ts jurisdiction who are handicapped
‘(regardless of the severity of the
handicap), iancluding children in all
public and private agencies and institu-
tions, wvho are in need of special educa-
tion are .ideatified, located, and evalua—
ted. The procedure must include practical
methods of determining which chiddren ‘are ’
and are not receiviag needed services
(45C.F.R. 121a.220). -

Section 504

. A school district must amnually under-
take to 1dentify and to locate every
qualified handicapped person ia its
jurasdiction who, is aot receiviag a

<N public education (%5C.F.R. 84.32(s)).

(¥ ~ f

ERIC . R

Aruitoxt provided by Eric: .

State Bylav
[ 4

" A school district must maintain a’
comprehensive plan which provides for the
identification of children who may be in
need of special education services an;
for the delivery of these services. The
plan must be sugm.tted annually. The plan
must be consistent wiCh guideliaes
established by the MSDE (See below)"’
(13.04.01.04C).

Before Submission of Plam, the LEA
must hold public hearings and provide an
opportuanity for comment (13.04.01,04C).

School districts must adopt’' s screen—
ing program for all childrean of kinder-
garten age or ‘upok first eatry. The
program must include, among other things,
information speci1fying the age at which
developmenital milestones were sttained,
the existence of possible special neé&ds,
the child’s visual, auditory, ’and motor
functioning (separately or ia integration)
and a language screening (13.04.01.05B(1)

.and (2)).

A prehensive screening, similsr to
the kindergarten screening must be pro-
vided to children within 30 caleandar days
of a request from a parent or guurdfnn
(13.04.01.05B(3)).

Children ideantified with a veasonable
likelihood of having,special educstional
needs must be referred for an appropriate
educational assessment. The assessment
muat take place within 45 calender days
from a date of referral (See Evaluation
and Placement) (13.04.0}.05B(5)).

MCPS's comprehensive Child Find Plan

appears in its 1979 spplicstion for Part B
of EHA assistance. The plan uses the format

required by the state,-

Criteria 1-Documentation:

The couaty
maincains a "scrspbook.” '

Criteris 2-Designation of Responsible
loyees: A child find office has been
set up at Mark Twsin School (now housed in’
the Educational Services Center) and staffed
by two professionals and a clifk-typilt.

Critegia 3-System for Handling Assess-
ment and §v:luntxon: " A system of routipg or
referring persons has been established. The_
precise handling depends on informatioa ob-
tained during intake.

Criteris 4-Confidentislity:
its Confidentiality Regulation 545-1.

Criteria 5-Interagency Collaboration:
Identifies agencies contacted.

Criteria 6-Initisl Referrals: MCPS has

developed aeeded forms.

Criteris 7-Evaluation of System:
Evaluation includes documentation of all
activities and maintenance of logs and files.

)

MCPS follows *

t
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1 -~ Bylaw cont. The procedure for d ‘ﬁl':in‘ which
| . children are and are noy/receiving needed
School districts wuat eatablish services appears in s document entitled
. recordkeeping procedures to enaure the +  MContinuum Education Dats Syatem: Users’
’ maintenance ©f s census of all children, J Guide.” To determine whether handicapped °
from tirth to age 20, who require apecisl children are receiving needed aervices,  the
[} education. Records muat astisfy federal ataff must supply information deacribing
* and state pr.iv.cy lavs (13.04.01.05D). - "aervices redommended"” and "services
\ . Maryland Amended Annusl Program Plan provided.” If there ia a diacrepancy, the
"(Appendix E of 1979 Plan includes MSDE county knows that & child is not receiving
"Criteria and Guidelines: Local Educa- needed aervices.
- ) tional Agency Child Find Plsu'). ] ’
N : TRe guidelines specify seven criteria .
vhirh ao LEA's progedurq must aatiafy:
. (1) awaréness techniques muat be suffi- ¢ '
cient to saturate the geographic ares,
' (2) designation of agens within LEA to
serve as intake officer, (3) delingation
of tEe system for handling assessment and
. evaluation of children believed to be handi-
. \ capped, (4) system for maintaining confiden-
tiality, (5) interagency documentatioun,
(6) number and source of initial qgferrals,
‘ and (7) procedyres for evaluating the
Y . aystem.
- L
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) o . CHAPTER 3 . )
Y CONFIDENTIALITY
® ' . ’ - .
<I. Introduction . 4

Federal and state lawsl require that a school district's' student
record-keeping system respect the privaey rights of parents and
8tudents. The federal mandates are set out, in the regulatidn
implementing Part B of EHA and the eo-called "Buckley Amendments,"2
The state mandates appear in Bylaw 13.07.05.05. MCPS policy and
procedures are generally set out in Regulation 545-1 and MCPS' 1979
™~ Application for Assistance under .Part B of EHA.3

This chapter of the paper addresses the following 14 issues concerning

confidentiality Qf records: - .
. ’ Students' Rights
’ Notice of Rights ) - .
Waiver of Rights o .
. _Access’ to Records by Parents

¥

Record of Access

Lists of Types and Locations,of Information
Fees" for Copies

Amendments of Records at Parents' Request
Opportunity for a Hearing

Hearing Proceeurés .
. Consent .

Conditions for Disclosure of Personally Identifiable Information

-Safeguards
. Destruction of Records !
> l. A detailed outline of the Federal and state mandates are set out in

Coluwmns 1 and 2 on pages 3-8 through 3-15.

2. The official title of the Act is "The Family Educatiocnal Rights and¥
Privacy Act of 1974" (Section 438 of the General Education Provisions
Act--20U.S.C.1232g).

3. A detailed outline of MCPS'

Ocumentation is set out in Column 3 on pages
3-8 through 3-15. )

v
.
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: II. Students' Rights y .

| .

i . A. Overview of the Legal Mandates ﬂ

’

In general, federal law transfers to pupils who are 18 years or
older the rights initially granted to their parents.4 The fact
deat a child, who is 18 years or older, is dependent for suppoxt
on his/her parents does not affect these rights. However, paréhts
of dependent children retain the right to have access to their
children's records without prior consent of their child. State
policy misconstrues federal policy by limiting the transfer of
rights to 18-year-olds who are not dependent. 5

- B. Analysis of MCPS Documents -

MCPS ignores the inconsistent state policy, adopts the federal
mandates, and then extends rights to children who are younger than .
18 but who are marr1ed 6

~

III. Notice of R1ghts

A. Overview of Legal Mandates

0 Federal law requires that MCPS notify parents of their privacy
rights under Part B of EHA and Buckley. The notice must include,
among other things, rights under the statutes and regulations,
locations of where the policy may be obtained, and the right to

; f11e a complaint. 7 -
A\ .
///*' B. Analysis of MCPS' Documents
- HCPS' 1979 Application for Assistance under Part B of EHA explains
that 'written notice is first given to parents at the conference
W ) with the school psychologist.'" This response does not satisfy the

federal mandates. However, a review of MCPS Regulation 545-1
(vhich gxplains to parents their right to file a complaint); a

’ document prepared by parents for MCPS centitled '"Is Your Child
Handicepped?  Parent-to-Parent Advice on What To Do'"; and .a
docement prepared by MSDE entitled "Legal Rights - A Handbook for
Parents'" when viewed together constitute substantial compliance
with the federal mandate to the extent that these’ documents are

. v widely disseminated to parents. = . -

IV. Waiver of Rights . .
h I .
The Buckley Amendments provide that parents, (a) may waive their rights
(in writing and*if signed) and revoke the waiver and (b) may not be
required to waive their rights.8 No MCPS documentation was located.

45C.F.R. 12la. 57&; 45C.F.R. 99.4

1978 State Plan on p. 45.

1979 Application. for Assistance Under Part B of EHA. ’\»
‘45C.F.R. 121a.561; 45C.F.R. 99. 6

45C.F.R. 99.7.

K- L NN IV R -




V. Access to Records by Parents (

Overview of Legal‘Handatesjk :

)
3

Federal law generally \provides that LEAs must permit parents to
inspect and review any educational records ‘relating to their
children.9 LEAs must comply without unnecessary delays (not to
exceed 45 days) and before IEP meetings or due process hearings.
. q

MCPS' 1979 Application for Assistance under Part B of EHA states
that it is the schéol system’'s practice that "most requests are
acted, upon...before any IEP or due process hearing." MCPS
Regulation 545-1 provides that access to files 'will occur within
the 45-day timeframe but 1s 8ilent with respect to guaranteed
access prior to IEP and due process hearing. Thus, the proceduxe
in- the 1979 Application is inconsistent with the federal mandate
and 545-1,ie not sufficiently comprehensive.

VIi. Record of Access

A.

Overview of Legal Mandates

Part B of EHA contains a broad mandate that LEAs keep records of
all parties obtaining access to 6 records for handicapped
32i1dren.10 The regulations issued d€der the Buckley Amendments

tend, the-mandate to include requests for information_and specify
categories of persons for whom records need not be keptll for
example, school officials who have a legitimate interest and
parents. There is a question as to whether Part B of EHA requires
that records be kept for school officials and parents even though
Buckley excludes Buch persons. from the requirement. OE has
explained that LEAs need not keep records for parents but have not
rendered an interpretation regarding school officials.

Analysis of MCPS' Documentation

v

MCPS' documentation is $nsistent with theq%uakley Amendments. It
may or may not be consistent with Part B of EHA regulationms,
depending upon whether OE interprets its EHA regulation to require
that records be kept of MCPS staff obtaining acces$ to student
records.!2 An OE-policy determination should be soughE.

7

-

9.

10.
11.
12.

45C.F.R. 121a.562; 45C.F.R. 99.11. ’

45C.F.R. 121a.563.

45C.F.R. 99.32. ]

See 1979 Application for Assistance under Part B of EHA on page 2A and
MCPS Regulation 545-1. Note that the procedure in the 1979 application 1is
inconsistent with the Buckley mandates since it limits the mandate to parties
actually obtaining information, even though® Buckley extends the mandate to
requests.




VIiI.

1X.

#
X

Amendments to Records at Parent's Request

Lists of Types and Locations of Information «

Federal 1laws provide that LEAs must provide lists of thes and
locations of ° information. collected and maintained. MCPS'
documentation is consistent with the federal mandate.lﬁ

Fees . . '
Federal law generally provides that LEAs may charge a fee for copies
of records made“for parents if the fee does not effect1vel§’prevent a
parent from exercising his/her rights to ensure privacy.1 LEAs may
not charge fees for search and retrieval.l® MCPS' documentation is

consistent with the federal mandates.l?

Federal law provides -that parents who believe records are inaccurate,
misleading, or violate the privacy or other rights of thg child may
request that the record be amended.l8 The LEA must act within a
reasonable time.” If the LEA refuses to amend, it must inform the
parent of his/her right to a hearing. MCPS documeatation 1is

consistent with the federal mandates.!?
. . .

. bppprtuni}zﬁfor a Hearing

A. Overview of the Legal Mandates }

N -

The LEA must provide parents an opportunity. for a hearing to
challenge, among other ,things, the accuracy of Ytheir child's
records. If 'the agency agrées with the parent, it must change the
record. If 1t disagrees, it must inform the parents of their
rights to place in their child's record a statement explaining tire
basis for their disagreement. Explanations must be maintained as
long as the contested record 1s maintained. If the contested
record 1is disclosed, the parents' explanation must also be
disclosed. 20

B. Analysis of MCPS' Documents -

MCPS' dOCuménts are generally consistent with the federal
mandate.2l However, they are not sufficiently clear. Rather
the regulation simply states that ,the example will be placed; in

the educational record.
: \

13.
i4.
15.
16.

18.
19.
20.
21.

17..

-

45C.F.R. 121a.565.

1979 LEA Application on page 2A; MCPS Regulation 545-1.
45C.F.R. 121a.566; 45C.F.R. 99.8.

Ibid.

1979 LEA Application ‘on page 2A. °

45C.F.R. 121a.567; 45C.F.R. 99.20. ‘
1979 LEA Application at page 2A and MCPS Regulation 545-1.

45C.F.R. 121a.568, .569; 45C.F.R. 99.21.

1979 LEA Application at p. 2A and MCPS Regulation 545-1.




XI. Hearing Procedures

A. Overview of the Legal Mandates

. : Federal law states that ‘the hearing’ must be held within a

' reasonable period of time. Parents must be given notice of the

date, place, and time. The hearing may bes condugted by an

official of the LEA who does not have a direct interest in the

outcome. Parents must be afforded a;jrll and fair opportunity to

€ - present evidence and may be represedted by a person of their
¢hoice. The decision must be in writing, handed down within a -

, reasonable time, be based solely dn the evidence presented, and-
. include a summary of the evidence and the reasons for the
N decision.22 ’

'B. - Analysis of MCPS' Documents .

.

MCPS' documentation’ is generally consistent with the federal
mandates.23 However, in two instances, it exceeds the federal
mandates. First, it specifies that the “decision must be handed
down in ten days (instead of within a "reasonable' period).
Second, 1t provides that the ,decision must be rendered by an
_impartial hearing officer rather than by an official of the LEA
who does not have a direct interest in the outcome.

XII. Consent’
" >
In general, LEAs gust obtain written consent of a parent before
disclosing information from educational records.24 MCPS'
documentation is consistent with this federal mandate.2>

XIII. Conditions for Disclosure  of Personally Identifiable Informatjon

¢

A. Overview of Legal Mdndates

. i

1. Federal law provides that the persons to whom information is
properly disclosed must be informed that they may not
redisclose the information to other unauthorized persons.2

—
2. Transferral of Records

- Fedetal law provides that LEAs transferring records to other
' schools and school syst€ms must (a) make reasonable attempts
: to notify parents, (b) provide a copy upon request, and (e)

. provide parents with an opportunity for a hearing. .
|

22. 45C.F.R. 121a.570; 45C.F.R. 99.22.

23. MCPS Regulation 545-1.

24. 45C.F.R. 12la.571; 45C.F.R. 99.30, 31, and 32.
25. 1979 LEA Application. *It should be noted that the application simply
states that MCPS practice is consistent with' EHA and Buckley; it does not
spell out how MCPS will construe the federal provisions.

26. 45C.F.R. 99.33.

27. 45C.F.R. 99.34.

1N
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Federal law provides that personally identifiable 1nformat10n
may .be disclosed to authorized- persons in the case of an
emergency if knowledge of the information' is necessary to
protect the health or‘ safety of. the student or others.28

‘2
v

Directory Information a

Federal law.states that directory information may be disclosed
if the LEA gives notice of the following: (a) categories
included, (b) the right of the parent to refuse to permit the
directory designation with respect to their child, and (c) the
period of  time within which the parent must infrorm LEA of
their dec1slon 29

-

B. Analysis of MCPS Documentation °

1. Redisclosure -

No docimentation was located.

Transferral 0f Records

MCPS' procedures are sgubstantially coﬁgg;zznt with federal
mandates. MCPS prov1des an opportunity for a hearing with
respect to information in cumulative files trfansfered to other
schools within the district and- provides parents' with an
absolute veto over the transferral of records in ‘the
confidential file to private' schools and schools in other
districts, .

Emergency Situations

MCPS' procedures are generally consistent with the federal
mandates,31 .

2 -
Directory Information

MCPS' regulation is consistent with federal mandates.32

XIV. Safeguards ‘ L

[

. A, Overview of Legii Mandates

LEAs must adopt"” procedures for-ensuring confidentiality, including
training of perlbnl using perggfally identifiable information and
i ~

45CFR. 99.36. ‘

45C.F.R. 99.37. S
" _MCPS Regulntlon 345-1.

Ibad.
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™ the maintenance of lists of persons-who may have access to such
informa;ion.33'

' B. _Analysis o;\HGggf Documentation

.

, Mcps' ;roceduges Vare generally consistent with federal mandatesf/r\\
: with the exception that these procedures do not contain express
reference to the training of users of personally identifiable
information. The MCPS' procedures are more comprehensive than the
federal mandate in that they _specify, for example, that
confidential information must be kept under lock and key and that
) it must be reviewed annually to determine, among other things, 1if
o : certain of the information is outdated.3%
XV. Destructiop of Records '
t .
. A. Overview of Legal Mandates

——

» LEAs must inform parents when personally identifiable information
is n ger needed. Parents may request that this information be
destr . If no request 1is received, LEAs may retain the
information. The following information may be retained

- -indefinitely: name, address, telephone number, grades, grade

- level completed, and year completed. Records may not be destroyed
if there is an outstanding request to review them. Explanations
prepared by parents must be retained as long as the contested
record is retained. The record of access must be retained as long
as the record to which it pertains ekists,35

S Analysisggg MCPS' Procedures
t

MCPS' procedures exceed the federal mandates in two respects.
First, MCPS' procedure of requiring an annual review of
confidential files exceeds the federal mandates,36 Second,
MCPS' administrative directive of indefinitely retaining records
of handic%Pped students in Levels 4, 5, and 6 exceeds federal
mandates.3 ’

33. 45C.FP.R. 121a.572. .

34. MCPS Regulation 545-1.

35. 45C.F.R. 121a.573; 45C.F.R. 99.13.

36. 1,1979 LEA Application; MCPS Reghulation 545-1 at p. 5.

37. "MCPS Memorandum from the Acting Superintendent of =Schools to All
Principals entitled '"Retention of Records for Handicapped Students."
(June 13, 1979).

—
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These charts bave been excerpled from various documents and reflect the numbering and outlining used in those sources. In some cases minor :
editorial changes were made of sections psaraphrased from the sources. N i

Confidentiality ’ v
' -
- . .
FEDERAL STATE LOCAL
en < -
1. Student's Rights, 1. ° Student's Rights 1. Student's Rights .
State Plan f
a) Part B of FHA . The rights of parents are transferred
State Bylaw 13.07.05.05 adopts virtually to the student at age 18 in accord with
SEA sust i1nclude 10 1ts plan policies verbatum the provigions set forth in the Buckley Amendments (1979 Application for -
regarding eftent to which children are A regulations implementing the “Buckley Assistagce under Part B of EHA on p. ).
afforded rights of privacy similar to those Admendments” (45C.F.R. Part 99). A pupil who is 18 or older or who is  * .
afforded to their parents (435C.7.R. married has the same rights as those
121a.574). N granted to the pupil's parents. Parents of
' dependent children, however, go have access N
b) Buckley Amendments v ﬂ'\ to their child's educational records without
i ) prior consent_ of the eligible student. If
) Child who are 18 must be accorded . the child can demonstrate that l‘lelnhe is
the rights formerly accorded to their not a dependent of .the parents, then the
parents 45C.F.R. 99.4., i.e., these rights - parents would have no disclosure or stcess
are transfeyred to the student. The privileges (MCPS Regulation 545-1 on p.4).
status of li1gible student as a depend- i .
ent of his/per parents does not affect - >
- his/her right to be accorded rights
accorded to parents. However, parents of '
- dependent children who are 18 or older do . - '
& have access to their child's records .
without prior consent of their child. & .
2. Notice of Rights ' 2. MNotice of Rights
' 8) Part B of EHA . ' “Written notice is first given to parents
- ! at the conference with the school psychologist.
School districts msust notify parents : \ ) This informed consent form is available in
of their privacy rights. The notice must Eoglish and Spanish. Presently due process .
be 1n the native languageg of the various . procedures and rights of parents, children, and
populations and i1nclude (1) a descriptiomn educators are available in English only. Traas-
of the children on whom personally identi- lation into other languages’' is currently taking
frable information 1s maintained, types . place and wilk be available for the coming
of 1nformation sougHt, data gathering . year" (1979 Application for Assistance under
methods, and uses to be made of i1nforma- . Part B of EHA at p.2)..
tion; (2) policies regarding storage, MCPS Regulation 545-1 generally sets out
disclosures to third parties, retention, s parents’ privacy rights and informs them of
and destructian of personally 1dentifiable . the right to file complaint with HEW.
information; and (3) a description of all ' .
rights under Buckley Amendments. s
Before any major 1dentification, loca-
tion, or evaluation activity, a notice '
must be published or snnounced 1n media . ) 3\’
) with circulation adequate to notify parents : - - ., ‘ o b
(45C.F.%. 12la.561). . -
'( o ’ ~ '
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STATE

LB

~ ¢
b) Buckley Amdendments

. Pareats muat’ be notified of the following:
(1) rights under statute and regulation and
location of where policy may be obtsined and »
(2) righes to file complsints (45C.FiR. 99.6).

3. Waiver of Righta

Buckley' Agerdments
- ' - v -
‘{,:‘ Pagaqts may wsive any right granted under
st o &nting re‘gulationl. Waiver must

and, signed. LEA may not require
7 that a parewt Walve rights. Waivers may be
.vrevoked-<ces ng any actjos occurging after

the’ revocrstion. When a4 student turn» 18,
.‘helahe may revoke waivers signed by parents
" (45C.F.R. 99.7).

v .
4. Access to Records by Psrents

s) Part B of EHA v
LEA must permit parents to inspect and
reviev any educstionsl records relating to
their children. LEAs must comply without
unnecessary delsys and before iny meeting
regsrding an IEP or due process hearing ’
and 1n no csse more than 45 days after the
request. has been msde. These rights to
1aspect and review ineclude: (1) the right to
explanations snd igterpretations, (2) pro—
vision of copiea 1f failure to provide
coprea ‘would effecrively deny right to
inspect and review, snd (3) right to have
s representative inspect and review
«(45C.F.R. 121s.562). -

<

3.  Maiver of Rights

Mo documentatiom‘€ound. »

4. Acceas to Records by Parents

.
1

-
Access to cumulative folders will, when-
ever practicable, be granted vithin ten achool
days after the written request has heen made
snd must be granted within 8 45-consecutive—
day timeframe. Where heslth records sre
being reviewed, the appropriate profeasional
sff person ia to be present to interpret, if
requested. .
ccess to Confidential Folders will,
whenever practicable, be granted within 10 days
after the written requeat has been nsde and
must bé made within 45 consecutive days.
The confidentisl folder will be open to
the pupil's parents in conference with the
principal or profeasional designee. If
pychological or heslth records are being
revieved, the sppropriate professionsl ltlff

i
-
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Aruitoxt provided by Eic:

or with respect to directory information.
The record of disclosure may be inspected
by the parent (45C.P.R. 99.32).

c) Policy Interpretations

HEW d1d not intend any differénce
between EHA snd Buckley regulations with

N,

-
. w ,—'\/ . (\
FEDERAL . __STATE . LOCAL
. * {
b) Buckley Amendments . person may also be present to interprst the
. record (MCPS Regulstion 545-1). ’ P
LZAs must perwit psreats to inspect and Most requests for access are acted upon
reviev educationsl records of their children. without unnecessary delay and before any 1P
Agency myst cowply with the request within . meeting or due process heagings and in no
8 reasonable period of time, but in no case ‘ case in more than 45 dsys after the request.
sore than 45 days after the request was made. MCPS renpond?‘ to requests for explanations
The right to inspect and reviev incTudes: and interpretations. MCPS makes copies
(1) right to explanations and 1nterpretations svailable if- fsilure to provide copies would
and (2) right to obtain copres where fsilure effectively prevent parents from exercising
to petvide copies would effectively deny their rights. Representatives of parents may
rights to 1nspect and review (45C.P.R. 99.11). inspéct and review the educational record of
. ' the students. (1979 Application for
- . Assistance under Psrt B of EHA at p.2).
5. Record of Access - 5. Record of- Access
a) Part B of EHA MCPS keeps a record of parties obtaining
access to records, except access by parents and
. LEA must keep s record of pir?n obtain- . , authorized employees of the participating
1ng access to educstional records@®or handi- agency, including name, date of sccess, and
capped children used under the regulation, purpose_for which record used (1979 Applicut_ion
including name of party, date of access, . for Assistance under Part B of EHA on p.2a).
and Eurasmr which record used A record (log) of indiwiduals who have /
(45C.P.R. 121a.563). requested and/or obtained access to a pgpil’n
N cumulative record must be maintained. The log
b) Buckley Amendments must contain person’s name, date, and purpose.
Exceptions to.this procedure are with respect
LEAs must keep records of each request for , to: s) employees of the distgict who have a
and each disclosure of personally identifiable ~ E legitimate professionsl interest, e.g., .
information from educational records. Records principsl, teschers, snd continuum education
sust 1ndicate: psrties who requested or obtained . * personnel; b) physicisns, public health nurses,
informstion, snd 1nterests these psrties hsd in : . and supporting heslth center personnel; aand
obtaining information. Records need not be kept * c) parties for whom written consent of tl::e
with respect to distlosures to parents, dis- parent has been, received. For each confiden-
closures pursuant to a consent of a parent when ’ tisl file, the responsible etployee must main-
consent 1s specific to parties to whom tain s lgg showing the date and the name of the
information 18 disclosed, school officrals ’ N individual who requests and/or is suthorized
who have a legitimste educational interest, _— " sccess o the folder and the purpose of the

folder review in accordance with the procedurs
pertaining to cumulative records described
above (MCPS Regulstion 545-1).

. 4|.‘
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e
respect to parest access, pargnt comsent,
snd directory isformatiom. regulati
apply oaly to records for icapped

children maintained by agen
under Part B of EHA Progr

ies perticipating
EHA regulation

- Buckley also appliee to
information.

6. Lists of Types and ations of
Information

a) Part B of ERA

list of the types
tional records coll

locations of educa-
ted, saintained, or

1. Fees

e

) Part B of " and Buckley

11-¢

LEAs may charge a fee for copies of
records made for parenta if the fee does
not effectively.prevent the parents from
exercising their rights to 1nspect and
reviev. may not charge for search or
retrieval (45C.F.R. 121a.566; 45C.F.R. 99.8).
t

8. Amendoént of Records at Parent's Request

Part § of EHA and Buckley
3

A parent who believes 1nformation i‘n
educatiohal records are inaccurate, misleading,
or violgtes the privacy or other rights of
the child may request that the LEA amend the
record; The LEA must act on the pareni's
. request vithin & reasonable time. If the
d LEA réfuses the parent's request, it sust

inform them of the refusal and advise the
parent of the right to a hearing (see below)
{45C.F.R. 121a.567; 45C.F.R. 99.20).

o 44
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.

6. Lists of Typee and lLocations of
Informstion -

MCPS provides pareats, on request, & list ’
of the types and locations of education records
collected, maintained, or used by the agency
(1979 Application for Assistance under Part B
of EHA on p.2e).

MCPS Regulation 545-1 lists the types of .
information collected vj spect to: a) all
students, b) individumnu to develop
the most effective educationsal program, and
¢) individual students es required by federal
and state officials.

7. Fees :

MCPS charges a fee for additionsl copies
of records which are made for parents if the
fee does not effectively prevent the parents
from exercising their rights to inspect and
review records. There is no charge for seerch
and retrieval (1979 Application for Assistance
under Part B of EHA.)

4
8. Amendment of Records at Parent's Request

1f MCPS decides to refuse to amend infor—
mation in the educetion records of a child when
requested to do so by the perent, MCPS will
inform the parent of the refussl and advise
the parent of the right to a hearing. (1979 /
Application for Assistance under Part B of EHA
on p,2A).

The parent has the right to challenge or
request correction or deletion of school record
material they feel to be incorrect or mislead-
ing in accordance with the following procedure:

(1) the parent subsits e request in vriting and
(2) 1f _ggreement is reached cdrrections are
sade tﬁ#s Regulation 545-1).
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9. Oppbrtusity for A Rearing

Parggl of FMA sad Buckley

The LEA wmust, on request, provide an
opportumity for a hearing to challenge
records to ensure that they are not io-
accurste, misleading, or othervise in
violation of privacy or other rights of
the chlld.‘ :

1f the'agency agrees with the parent,
1t myst amend the records and inform the
parent 1n writing. If the LEA disagrees
with the pareat, 1t must 1nform the parent
of 1ts decision and of the pareat's right
to place in the records a statement
commenting upon the 1nformation and/or
setting forth any reasons for their dis-
agreeing with the LEA's decision. Ex-
planations muat be maintained as long as
the record or contested partion 1s main-
tained and 1f the record or contested F 3
portion 1s diaclosed, the explanatiqn must
also be disclosed (45C.P.R. 121a.568, .569,
and hSC.P.z. 99.21).

-

10. Hearing Protedures

a) Part B of EHA

Heariaogs conducted under EHA must
sat1sfy standards set out 1n the regulationa
1mplementing the Buckley Amendments
(45C.FP.R. 1214.570).

3

b) Buckley Amendments

The hearing sust be held within a
reasonable period of time after the LEA has
received the reiuent. The parent must be
afforded & full and. fair opportunity to
present evidence and may be represented by
a~pergon of his/her choice. The decision
must be 1n writing and be hended down within
a reesonable‘time.

The decision must be based solely on the
evidence presented at the hearing and must
include a summary of the evidence and the
reasons for the decision (45C.F.R. 99.22).

4u

9. Opportunity for A Hearing

MCPS provides an opportusity for a hearing
to challenge information in education records
alleging that the information is inaccurate,
mialeading, or otherwise in violation of the
privacy or other rights of the child (1979
Application for Assistance under Part B of EHA
on p.2A).

1n the event that the hearing officer
decides in favor of the LEA, the hearing
officer must inform the parents of their
right to place in the records written reasons
for disagreeing with the hearing officer/panel
(MCPS Regulation 545-1).

»

10. Hearing Procedures

The parent must request a bearing in writ-,
ing to the associate superintendent for
continuum education (designee). He/she ia
reaponsible for: a) setting a date vithin &
reasonable period; b) providing notice to the’
parent, and the &ate, place, and time of the
hearing; c) appointing an impartial officer/
panel; and d) info?nin' the parent of right to
assistance or representation at hia/her-am
expense.

The parent must be affordad a full and
fair opportunity to preaent evidence. The
hearing officer/panel must make a decision
within ten daya after the hearing and notify,
in writing, the parent and LEA officials of
the decision. The decision must be based ’
solely on the evidenca prasented at the hearing
and sust include s summary of the evidence and
the reasons for the deciaion (MCPS Regulatioh
545-1).

47
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11.,Consent

a) Part, B of EHA

Parental coasent sust be obtained befoce
personslly identifiable information is
(1) duclo-ed to anyoue other than officials
of partxcxpatmg sgencies or used for any
purpose other than meeting a requirement of
the regulation, and (2) agencies or institu-
tions subject.to the Buckley Amendments may
not release i1nformation from records unless
authorized to do so under Buckley. SEAs
must include policy which are used in the
event a pareat refuses to gronde consent
(45C.F.R. 121a.571).

b) Buckley Amendments «

9

In general, LFAs must obtain the
written consent of a parent before dis-
closing 1nformation from educational
records .

The written Ttonsent sust be signed
and dated by the parent and include a
speci1fication of the records to be dis-
closed, the purpose(s).of the dis-
closure, and the parties to whom the
informatiod 1s disclosed. When inform—
ati1on is disclosed, the LEA -uu provide
a copy to the pareat.

Prior parental consent is oot neces-
sary wvith respect to the disclosure of
directory 1nformation or for disclosure
to the parent of the child. Further,
prior comsent is not required with
respect to disclosure of personally
1dent1f1able 1nformation to individuals
and agencies listed in 45C.F.R. 99.31,
1ncluding, for example, other school
officials, officials of another school
or school systems in which the studeat -
seeks to enroll, SEAs, GAO, the secretary,
or the cosmissioner (45C.F.R. 99,30 and
.31). LEAs msust maintain a record with
the student's educational records
1ndicating, among other things, the

parties who have requested or obtained .

1nformation and the legitimate interests
1a obtaining the 1nformation
(65C.¥F.R. 99.32).

45 .

11. Counsent

MCPS' obtain comsent before *lully
identifiable information is discla to anyoue
other than officials of participating agencies,
consistent with Section 121a.57) of EHA Regula-
tions and Buckley Amendments regulation (1979 _
Application for Assistance under Part B of EHA
oo p.2a; see also MCPS Regulation 545-1 on
p.12).

e
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12. Comditioas for Discloswre of Persouslly ~
ldent1f1able Informatiom

a) Redisclosure

LEAs may disclose personally identifiabla
iaformatiom only oo the conditiom that
persoas to vhom the information is disclosed
will not redisclose the informatiom to any
other unsuthorized person without prior
consent (45C.F.R. 99.33).

b) Transferring Records

LEAs transferring records of a student
to officials of other schools and school
systems wust (1) make reasonable attempts
to notify the parents of the traansfer; -
(2) provide the parent, upon request, with
a copy of the records transferred, and
(3) provide the parent aa opportunity for
a heari1ng (45C.F.%. 99.33).

c¢) LImergency

* LEAs may disclose personally identi- *
fiable 1nformation from & child's edscstiocoal
records 'to appropriate parties in the case
of an emergency 1f koowledge of the informa-

tion 18 necessary to frotect the health
safety of the student or‘otberi}j»rﬂﬁg
(45C.F.R. 99.36).

. "

v

d) Directory Informstion

An LEA may disclose directory informa-
tion. Any LEA wishing to designate cértain
information as "directory” must give notice
of, the following: (1) the catsgories of
information deemed directory,. (2) the right
of the parent to refuse to permit the de-
signatipn of any of the ianfermation as direc-
tory of any of the information as directory
with respgct to the student, and (3) the
period of time within which the parent must
inform the LEA 1n writing (45C.FP.R. 99.37).

«

D LocAL
P

*
12. Conditions for Disclosure of Personally
entifiable Information

When a chilg transfers to another school
within MCPS, his/her cumulative records are
transferred. The transferring school Eecords
the name and date of school to which records
are transferred. When a child transfers’ to
another district, cumulative records are

transferreff upon request, and a record is kept

of the schllbl to which records are sent. 1f
the request is from the principal of the

-,

receiving school, the local school adaipistra-

tor must make a reasonable attempt to sotify

the parent that the request has bgen received.

Copies of information in confidential
files.will not be sent to a private school or

a school outside the county without Che written
request of the parents (MCPS Regulatioa 5&85-1).

* Informatiogp from the confidential folder

that is needed 4n emergency situations involv-

ing the public iaterest may be provided to
cooperating agendes in consultation with the
principal and/or area director of continuu™
education (MCPS Regulation 545-1).

With respect to Directory Information and
vithin 30 days following the begioning of each

_school year, MCPS must give notice of the

., following: (1) categories of information

designated as directory, (2) right of parent
to refuse the designation of information as
“directory” with respect to the student, and

+(3) the period of time within which parent

must inform MCPS of his/heg decision. The
waximum period is 45 days (MCPS Regulatioan
$45-1).

T
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13. Safeguards .
a) Part B of FHA

— /

LEAs must protect the coufideatiality
of persomally 1dentifisble information at
collection, storage, disclosure, and
destruction stages. Ooe official of
the LEA must assume respoaarbility for
ensusing confidentiality. All persons
collecting and using perlonally identifiable
information muat receive trnnm; regardin
rights of privacy. LEAs must maintain, fo:
public 1nspection, a current listing of the
names and .positioans of employees who may
haveé access (45C.F.R. 121a.572).

. -

A .

14. Destruction of Records
v

a) Part B of EHA

LEAs must inform parents when personally
identifiable information 18 0o ldhger needed.
The 1nformation sust be destroyed at the
request of the parents. LEAs ‘may retain
information unless the parent requests that
it be destroyed. However, a student's name,
address, phone number, grades, and grade level
coapleted may be maintsined without limita-
tion (45C.F.R. 1213.573).V-’

b) Buckley Amendsents

LEAs may not destroy records if there
1s an outstanding request to inspect and
reviev them made by the psrents. Explana-
tiona contained in the records (when parents
disagree, see point ll) may not be destroyed
as long as the contested record exists. The
record of sccess may not be destroyed as long
aa the records to which it pertains exist
(45C.F.R. 99.13).

7
13, Safeguarda - \‘

One person must be assigned responsi-
bility regarding compliance with the con-
fidnetiaslity of records requirements (1978

Maryland Amended Annual Program Plan on p.44).

S

/
< .

14. Destruction of Records

LEAs must destroy personally
identifiable information within five yeara
after it is no longer needed, following
parent permission, 1f possible. However,

& permanent record may be msaintained which
contains the items listed in the Part B of
EHA Regulations. Before destruction,
efforts must be made to noti1fy parents qf
their right to a copy (1978 Maryland Anended
Annual Program Plan at p.44-45).

13. Safeguards C ¥

A pupilgs conftdentxal folder muat be kept,
in & secure place ynder lock and key, either
in or in close proximity to thy responsible
person's office. The folder be made
available only to authorized indimiduals..
MCPS personnel must Illntlln a log showing the
date and name of individual who requests or .
is authorized access to the folder and the
purpose of the folder review. Confidential
folderl may not be removed from the immediate
area ‘except with written permiassion. Data in
the file must be reviewed annually to ‘
determine, among other things, whether the
data ia current or oo longer useful.
Psychological evaluations that are no longer
useful are sent to the Consulting
Psychologist/Team Leader or the Diasgnostic and
Professional Support Tesm, who will aasure
that all:copies are destroyed (MCPS Regulation
545-1).

14. Destruction of Records .

MCPS 1nforms parenta when personally
identifiable information is no longer needed to
provide educational services to the child. The
information will be destroyed at the request of
the parents. However, permanent records coo-
taining the items listed in the Part B of EHA
regulations will be maintained without limita-
tion (1979 Application for Aasistance under
Part B of EHA).

Materials from th:hiznulltive folder
should not be removed £ the education
record of a pupil if the psrent has a request
outstanding to review the record (MCPS
Regulation 545-1 on p,5). )

Data in the confidenfial file muat be
reviewed annuslly, and maCerial that ia oo
longer usefyl must be removed. Such material
must be destroyed in & manner that it cannot
be reconstructed end identified with the pupil
concerned. Psychological evaluations that are
no longer useful 3 sent to the Coasulting
Psychologist/Tean Leader or Diagnostic and
Professional Support Team who will asaure that
sl1 copies of the report sre destroyed (MCPS
Regulation 545-1 at p’1l).

Jt
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.CHAPTER 4 ®

DUE PROCESS SAFEGUARDS

-

Introduction and Overview of the'Legal Mandates

— -
The rpose of this chapter is to (a) describe the federall and -
state< legal mandates perta1n1ng to due process - safeguards with
respect to the identification, evaluation, placement, 'and the
prov1s1on of a free appropriate public education to handicapped
children and then to (b) analyze MCPS' compliance with these mandates.

.

The federgl and statg legalv frameworks include the following 17
separate components of an acceptable systém of duesprocess safegu?rds:
. ; g \
General Obligation -
Definitions
Opportunity te Examxﬁe Records
Independent Educational Evaluations
Prior Notice . .
Content of Notice
Informal Placement Conferences
Impartial Dde Process
Impartial Hearing Officer
_Hearing Rights -
Burden .of Proof
Finality of Hearing Decision
Administrative Appeal; Impartial Review
Civil Action .
Timelines and Convenience of Hearings and Reviews
Child's Status During Proceedings .
Surrogate Parents '

II. Analysis of MCPS' Documents

A, Infroduction . . .

MCPS' policies, proceduresi;E and diregtives pertaining to due
process safeguards are generally des ibeh in AE§§S and more
specificatly set out in a document entitlgd “Rules for Procedures
for Hearings Before the Montgomery Coun ard of Education

/Continuum Educ)ation Hearing Officerﬁanel,vd.

o - FESI ”~'/

S e

" The fedéral mnndaxﬁ; are set out in detail in Column ;v %g pages 4-5
through 4-21", .
2.’ The state mandates .are set ouf in detail in Column 2 on pages 4«5 through
4-21. °
3. MCPS' ‘umentt pertaining to due process are set out in detail in

Column 3 on%ages 4-5 through 4-21. _See also MCPS Regulation 545-1 pertaining

\to records.
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o //ln general, MCPS' documents pertaining to due process procedures
) are -consistent with federal. and state mandates and are

* sufficiently comprehemsive. The areas of consistency and adequacy
are not discussed in this chapter. This chapter only disculses
problems or potential $rob1ems with the due process procedures.-

4

Since this analysis was started, new Rules of Procedure for
Impartial Due Process Hearingé have been developed by the Gffice
of Continuum Education and are in the process of being reviewed
and sent to the Board of Education. Those aspects of the old
procedurea which are addressed in the following sections have not
been changed in the new procedures. Therefore, the issues raised
will apply to the new procedures as well.

B. Inadequate Dissemination of Documents
MCPS' due process pr'dures are inadequately disseminated to
school .level personnel.

ACES is the primary document used by the counfy to disseminate to
school level personnel procedures concerning the identification,
evaluation, .placément, and pfovision of a FAPE to handicapped
- children. The description of MCPS' due process procedures in ACES
outlines some but not all of the components .of the system, The
components which are addressed contain incomplete descriptions.
Further, ACES ~does not include a reference to the comprehens1ve
statement of procedures set out in the document cited above.

’S;;:;/) In short, many school-based personnel may be laboring under the

mlsconceptlon that MCPS' procedures pertaining to due process are
‘set out in ACES when, in fact, ACES simply contains a brief
overview and the actual prbcedures are set out in a separate
document.

C. Independent Evaluafiqgg/Uq; of Agency Criteria

Part B of EHA regﬁlations contains specific rules governimg the
use of independent evaluation,4 MCPS' documentation is
"consistent with federal and state mandates. However, one standard
_which is set out_in the . federal regulat1ons does not appear 1n
MCPS' procedures. The federal standard. is that:

: Whenever an independent evaluation is at public expense,\
‘ the criteria under which the evaluation is obtained,
"including the location of the evaluation and the
qualifications of the examiner, must be thé same as the“”\\,/
crateria which the public agency uses when it 1n1t1ates
an evaluation.? ‘
1

D. Prior Notice/Consant

Part B of EHA re tions sets out specific standards pertaining
to prior notice and consent.® One standard is that LEAs must

4. 45C.F.R. 121a.503.
5. 45C.F.R. 121a.503.(e)
6. 45C.F.R. 121a.506. .




give parents written notice before the LEA proposes or refuses to
initiate.or change the identification, evaluation, placement, or
provision of a FAPE to handicapped children. MCPS' documentation,
consistent with state policy, adopts this standard but includes an
exception for emergency situations.’ Under emergency
situations, placements may be made without prior notice or conmsent.
. to protect the health or safety of the child or other persons.
, In the authors' opinion, the state and local procedure is
. reasonable and should be construed as consistent. with federal
: law. However, since }gjLiiteral terms of the federal mandate do.
not provide for exceptions, MCPS and/or the state should consider
. ' seeking & policy interpretation from BEH. :

A second point concerning prior notice and consent involves the
procedure under which MCPS should proceed when a parent refuses
consent. State policy is that the LEA must use the due process
hearing procedures when parental consent is not given.® MCPS'
documents do not address this issue. : .

E. Content of Notice

Federal law specifies minimum standards which notices must
satisfy.? Although state and local- documentsIO satisfy most
of these standards, they do not contain standards governlng the
provision of notice to a person whose prlmary mode of
communication is not a written language. Part B of EHA provides
that: ’ i

1. The notice must be written in language unde;?iandable to the
general public and provided in the' native lamguage or mode of
comfiunication used by the parent, where feasible.

|
2. If the parent's native language or mode of communication 1is
. not a written language, the LEA must take steps to ensure that
* the notice is translated orally to the parent in his or her
. native ‘language or mode of communication, that the parent
understands the content of -the notice, and that there is

writteh evidence that these conditions have been satisfied.ll

F. Hearing Rights .

Part B of EHA regulations sets out minimum standards concerning

the actual 'hearing.12 Although state and local procedures are
. generally consistent with federal policy, one state provision,
which has been

7. State Bylaw 13.04.01.07A (2) and MCPS Documentation pages 4-8 through 4-10.
8. State Bylaw 13.04.01.07A (3)

9. 45C.F.R. 121a.505 . ’

10. State Bylaw 13.04.01.07A (4) and MCPS Documentatxon pages 4- 8 through 4-10.
11. 45C.F.R. 121a.505 (b) and (c) -
.12..45C.F.R. 121a.508.

4-3
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adopted by MCPS, n% be inconsistent. The federal policy in
tha

question provides any party to a he_aring has the right to

obtain & written or - electronic verbatim record of the

hearing.13 Statel4 and locall3 procedures provide that the
record will be made available at actual cost. The question that
needs clarification is whether the federal policy requires that
the records b made available at 1no cost to the parents.

"
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13, 1Ibid. .
14, State Bylaw 13.04.01.07A (7) and (8). ‘ —

15. MCPS '"Rules for Due Process Procedures”" on J3.
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{. These charts have beea excerpted from various documeats and reflect the nu-bcrxng nnd outlining used in thoser sources. In some casea ®inor
edltorlll chaages were made or sections paraphrased from the sources. .

Due Process Safeguards

. STATE

(

LOCAL .

P -

L. General Oblllntlou\\\\ Y

LEZAs sust establish and iwplement pro-
. cedural safeguardd whic et the require-
sents contsined 1o the/Part, 8 of EHA and
. 504 regulatioms (35C. P%E_/XZIn. 237 and
.501; 45C.F.R. B4.36).

b
)
A
2. Definitioms (45C.P.R. 121a.500)
a) Coasent
“Consent' means that: ‘
(a) The Parent has been fully informed
4 of all i1nformati relevait to the

activity for which consent 1s sought in
his or her nativk language, or other mode
of communications
(b) The parent) understands and agrees
. 1a writiang to the /carrying out of the
activity for whi his or her consent 18
sought, and the consent describes that
activity and lists the records (1f any)
which will be released and to whom;

(c) The parent understands that the
granting ot .consent 1s voluntary on the
part of the parent and may be revoked at
any tise.

[

i

-
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1. General Obligation (13.04.01.07A(1) =
and (12))

Each local education sgency must co—
\igernte with parent(s) or guardi#n(s), or
oth, of hlndlclpped Chlldreﬂ who are
enrolled 10 or are in need of special educs-

. tion programs in all matters pertaining to

the education and welfare of the child and
1o the full evaluation and exploration of
educational placements for the child.

Each board of education shall develop
hearing procedures which, at a minimum,
meet the requirements of these regulations
and of appropriate federal regulations. If
local procedures are not established within
60 days of the effective date of these
regulations, these regulations and appro-
priate federal regulations shall apply
directly 1o lieu of iocally adopted pro-
cedures and until these procedures are
adopted in accordance with these regulatioms.

2. Definitions

l. - General Obligation

These procedures are established by the
Mont gomery Couaty Board of Education in
accordance with the Bylaws of the Maryland
State Board of Education to assure that handi~
capped children and their parents or gusrdians
are guaranteed procedural safeguards vith
respect to their right to free lpproprlate
public education. They are effective vhenever
a request is made in writing to review the
1dent1fication, evalustion, or educatioonal
placement of the child. (Rules for Procedures
for Hearings Before the Montgomery County Board
of Education Continuud Education Hearing
Officer or Panel’)

2. Definitiona
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FEDERAL

ot STATE :

’ ). BEvsiuatiom

“EZvslusti10s™ means procedures used 10
accordance vith 121a.530-1218.534 of the
Part 3 of EHA regulations (see Chapter $5),
to determine vhether a child 1s handi-
capped and the mature and exteant of the
special education and related services
that the child needs. The term means
procedures used selectively with an 10-
dividual chiid and doed not include basic
tests administered to or procedures used
with all chaldrea in 8 school, grade, or
class.

c). Personslly Identifiable
L3

“Personslly i1dentifiable” means that
1aformation includes: .

(a) The name of the child, the child's
parent, or other family mesber;

(b) The address of the child;

(c) A personal 1deatifier, such as the
child's social security aumber or student
aumber;

-1gmec (d) A list of. personmal characteristics

or other 1aformation vhich would make 1t
possible to 1dentify the chi1ld with
reasonable certainty.

3. Opportunity to examine Records
(45C.P.R. 121a.502)

The parents of a handicapped child must
be afforded an opportunity to inspect and
review all education records with respect to:

(a) The 1dentification, evaluation, sad
educational placement of the child

(b) The provision of a free appropriate
public education to the child

Ly

3. Opportuntty to examine Records
(13.04.01.074 (5))

Parent(s) or guardian(a) must have the
right go inspect and copy at reasonable
times, both before any hearing and otherviae,
all records of the local educational agency
pertaining to the child, including all tests
or reports upon which the proposed action
may be based and such other relevant records
pertaining to the proposed action as the
school may deem relevant.

-~

3. Opportunity to examine Records

Pareat(s) or guassran(s) shall have the -
right to-inspect and copy st ressonsble tismea,
both before any hearing and otherviae, all
records of the local education agency and ita
agents and employees pertaining to the child,
including all tests or reports upon which the
proposed action may be based and such other
relevant records pertaining to the proposed
action as the school system may deem
relevant. (D)

ERIC ' | -
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-STATE

LOCAL )

4, Isdependent Educatiocal Evaluations

(45C.P.R. 121a.503)

a) Ceneral standard

The parents of a handicapped child have
the right to obtaia 1pdependent educa-
tional evaluation ofahe child, subject
to paragraphs b) theough e).

Zach public agency wust provide to
parents, oo request, 1nformation about
wvhere an 1ndependent educational evaluation
of the child 1n°question may be obtained.

"Independent educational evaluation”
seans an evaluation conducted by a quali-
fied examiner who 18 not employed by the
public agency responsible for the education
of the child 1n gquestion.

“Public expense™ means that the public
agency either pays for the full cost of the
evaluation or insures that the evaluation
18 otherwige provided at no cost to the
parent.

b) Parent right to evaluatioo at
public expense

A pagent has the right to”an inde-
peadent educational evaluation at public
expense, if the parent disagrees with an
evaluation obtained by the public agency.
However, the public agency may initiate a
hearing to show that 1ts evaluation 18
appropriate. If the final decision 1s
that the evaluation 1s appropriate, the
parent still has the right to an 1ipde-
depent educational evalsation, buyrnot at ¢
public expense.

¢) Parent 1nitiated evaluations.

If the parent obtains an independent -
educational evaluat: at Brlvate expense,
the results of the §luauon:

(1) Must be conldered by the public
agency i1n any decision made with respect -
to the provision of a free appropriate
ﬁhb;;y education to the child

. 2) May be presented as evidence at a
hearing under this subpart regsrding that
child

62

-

4. 1andependent Educational Evaluations
(13.04.01.07A(7))

Parent(s) or.guardian(s) have the right
to obtain an independent assessment of the
child, the expense of which is to be borne
in accordance with applicable federal
regulations. Parent(s) or guardian(s) also
have the right to obtain an independent
sssessment at private expense. The results
must be considered by the local educatiom
agency i1n any placement decision and may be
presented as evidence at a due process
hearing.

The local education agency @must pro-
vide to parents, on request, information
about where an 1ndependent assessment ®may
be obtained. .-

The Hearing Officer or pa
request an independent assessme
shall be at public expense.

aay
which

4. Independent Educational Evaluations

Parent(s) or guardian(s) shall have the
right to obtain-<an independent assesament of
the child, the expense of which is to be
borue in accordance with applicable State and
Federal Regulations. Parent(s) 6r guardian(s)
shall also have the right to obtain an inde-
pendent assessment at private expense. The
résults of these assessments aust be coosidered
by the Montgomery County Public Schools in any
placement decision and may be presented as
evidence at a hearing under these rules.. (F1)

The Montgomery County Public Schools shald
provide to parents, on request, information,
about whete an independent assessment may be
obtained. (F2) - -

The Hearing Officer or panel may request
an independent assessment which shall be at
public expense. (K)
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4) Regquesta for evaluations by hearing .
officera .

1f a heariag officer requests an
independeat educational evaluation ss psrt
of a bearing, the cost of the evaluation
sust be at public expense.

e) ency criteria .
1
Wheoever an independeat evaluation is,
at public expense, the criteria under
which the evsluation is obtained, includ-
108 the locatiocn.-¢f the evaluation and the
qualifications of the examiner, must be
the same as the Ccriteria which the public

agency ujges whea i1t 1n1ti1ates an
evaluation, .

S. Prior Motice; Parent Consent
(45C.F.R.121a.504)

a) Notice

Written notice must be given to the
parents of a handicapped child a reasonable
time before the LEA:

(1) Proposea to initiate or change the
1dentification, evaluation, or educational
placesent of the chr]ld or the provision
of a free appropriste public education to
the child

(2) Refuses to 1nitiate

a free appropriate public education fo the
child

b) Consent

Y

Parental consent must be obtained
before:

(1) Initi1al placement of a handicapped
chi1ld 1n a program providing special educa-
tion and related service i :

(2) Except for preplacement evaluation
and 1ni1t1al placement, consent may not be

U1

5. Prior Notice; Parent Conaent
(13.04.01.07A(2) and (3))

The local education ;;ency through
responsible officiala muat provide notice
to the parent(a) or guardian{a) of a child

in writing, which muat be in the parent's or

guardian’s primary language (other than .
English 1f necessary and feaaible), either
deliver onally or mailed by first
class mai1l, poltage prepard, directed to
their address §s shown on the records of
the school syftem. Notice and consent by
the pared¥(s) or guardian{s) are required
before initiating aasessment procedures,
before 1nitial placement of a child in a
program providing speclal education snd
related services, and before transferring
a child from one program of apecial educa-
tion to another significantly different
program. Notice iy also required in any
other case in which the local education
agencyi .
a) Proposed to initiate or change

b) Refuses a request by parent(s) or
gusrdian(s) to 1nitiate or change the
1dentification, evaluation, or educa-
tional placement 'of the child or the

—

.

5. Prior/ Notice; Parent Conaent

The superintendent of schools or hia
deaignee shall provide notice to parent(s) or
guardian(s) of a child in writing, which ahall
be in the parent's or guardian’a primary
languag (ogﬂer pﬁan English if neceasary and
feasible) efther delivered personally or mailed
by first class mail, postage prepaird, directed
to their address as shown on the records of
the school system in the following
circumstsnces: .

(1) Except in emergency aituations,
notlce and consent by the plrent(‘} or
guardian(s) are required:

a. Before initiating assessment
procedures

b. Before i1nitial placesent of a
¢hild in a prograa providing special .
education and related services

c. Before tranaferring a child from
one program of special education to another
significantly different program

(2) Notice i also required in any other
case 1n which the Montgomery County Public
Schools:

a. Proposes to initiate a change

— ' ¥ 6.
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requized as & condition of an; benefit to
the pareat or child -

If a child, who has been i1nitially
placed 1n a special education program by
school district A, after requisite parental
consent has beea obtained, enron in school
dastrict B, parental coasent need not be
obtained prior to continuing the same
placement 1in school district B. However,
school district B must schedule an IEP
weeting and farents may exercise their due
process rufhts 1f dissatisimed with the
results the meeting (letter from
Tyrrell £o Saall (January 4, 1978).

l‘?-rledures Where Parent Refuses

Where; st law requires parental con-
sent befdre a hdndicappfed child 1s evaluated
or initi1ally provided special education and
telated services, the public agency may use
the hearing procedures to determine 1f the
child may be evaluated or initially provided
special education and related services with-
fout pareatal consent.

1f the hearing officer upholds the
agency, the agency may evaluate or initially
provide special education and related
services to the child without the parent's
consent .
ent of Notice (45C,F.R.

6. ¢ 121a.505)§.

r. a) The notice must include:

(1) A full explanation of all of the j»
procedural safeguards available to the
parents

(2) A description of the action proposed
or réfused by the agency, an explanation
of why the agency proposes or refuses to
take the action, and a_Jescription of any
options the agency considered and the
reasons why those optxoni were rejected

(3) A description of h evaluation
proceduré, test, record, report the

provision of g free sppropriste education
for the child. - .

The notice required by Section 2 must -
be mailed at least 20 calendar days in
advadce of the proposed action except in
emergency situations, where, in the opinion
of one or more local school officials at the
principal level or higher, immediate imple-
mentation of a proposed placement action
is necessary to protect the health or safety
of the child or of other persons. 1In
emergency situstions, the notices must be
furnished as soon as possible but not later
than the second school day following the
placement action. A hearing will be
scheduled within 20 calendar days, when
requested by the parent(s) or guardian(s).
The, schedule for the decision snd 1mple-
mentation must be in accordance with

. 13.04.01.07A(9) (see below).

when parents refuse to consent before
a handicapped child 13 evaluated or imitially
provided special education or related
services, the LEA shall use the hearing
procedures in determining 1f the child say
be evaluated or initially provided specxaf
education or retated services without
parental consent.

L -

Gontent of Notice (13.04.01.07A(4))

The notice of fhe proposed placement
action required by these regulations shall
contain the following:

a) A description of the proposed
action snd 1ts effective date .

b) A clear and concise statement of
the @easons for the proposed action and &
listing of any other possible appropriate
acti6ns, and a description of the records

B used as a basis for the decision

c) A statement that the parent(s) or

gulrdiug(s) have the right to be heard with

w»

~/

b. Refuses & requestyby a parent(s)
or guardian(s) to initiate a change of the
identification, evalusgion, or educational
placemeat of a child or the provision of s

free appropriate éducat} or the child.
(3) The notices fequired by these Rules
shall be mailed at st '20 calendar days

/’)1n advance of the proposed action except

in emergency situations.

a. 1In emergency situationg, the
notices shall be furnished as soon as
possible but oot_later than the second day
following the placement action, A hearing
will be scheduled within 20 calendar days,
days; when requested by the parent(s) ‘or
guardian(s) (C). N . .

6. Content of Roi;se/‘

The notice of the proposed placement
action required by these regulations shall
contain the following:

a) A description of the proposed
action and 1ts effective date

b) A clear and concise statement of
the reasons for the proposed action, &
listiag of any other possible .pp{gpriuta
actions, and a description of the Pecords
used as a basis for the decision

c) A statement that the parent(s) or
guardian(s) have the right to be heard dith

\ ,

*
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agency uses as a basis fSr the propoaal or
refusal .

{4) A deacrxptx&h\of any other factors =
which are relevant to ‘he agency's proposal
or refusal

b) The notice must be: . , «

(1) Written 1n language underatandable
to the general public

(2) Provided 1n the naggve language of
the parent or other sode of communication
used by the parent, unless 1t 18 clearly

+ not feasible to do so

c) If the native lamguage or other
mode of communication of the parent 1s not
written language,’ the state or local
educational agency shall take steps to insure:

Tl) That the notice 1s translated orally
or by other.means to the parent 1in his or
her native language or other mode of ‘
coemunication

-

-

(2) That the pzrent undera the content
St 4

of the notice:

(3) That thers 18 itten evidence that
the requirements in quqgraph c) (1) and (2)
of this sectiog have beén met.

7. Informal Placement Conferences

Comment: Mamy states have pouated to
the success of using medi1ation as an 1in-
tervening step prior to condectyng a formal
due process hearing. In many cases media-
tion leads to resolution of differences
between pasents and agencies without the
development of an adversarial relationship
ard with minimal emotional stress. However,
wmediation may not be used to depy or delay
3 parent’'s rights under this subpart.
41FR42ﬂ95 (August 23, 1929)

E

. 4 ' _ .

regard to the proposed action by the person
or persons designated as responsible for
conducting the hearing

d) An explanation that a hearing may be
requested, including a form for requesting

regard to the proposed action by the person

or persons designated as responsible for

conducting the hearing v
d) A description of the procedures for

requefting this hearing, including an

explanation that this hearing may be a8 hearing. o

requested e) A general statement of the procedures voe
e) A general statement of the pro- applicable to these hearings, including

cedures applicable to these hearings, » . specific reference to the rights afforded by

1ncluding specific reference to the rights these rules and a statement that a complete

afforded by th
that a comple]

copy of these rules may be obtained at the
Montgomery County Public Schools office (C4).

gulation, and statement
of these regulation

may be obtain the local education’ ’ v
agency office A The notice must be 1n the parent's
. . or guardian's primary language (other
‘F ' N . than English if necessary and feas:ible)
) ' (see Point 5 above). . -

]
7. Informal Placement Conferences 7. laformal Placement Conferences -
(13.04.01.17A §23) S

The pareats or duard;ana who ap requeat —
shall be given'the opportunity to participate
-in an informal placemet conference at a time
before the implementation of any propoaed
action. These conferences may be scheduled
« either before or after formal notice is 18sued.
These conferences are not required in emergency
situations where, in the opinion of one or more
local school officials at the prxnc:pai level
or higher, i1mmediate implemeAtation of a
proposed placement action 18 necessary to
protect the health or safety of the child or
other persons. . |
In an emergency situatipn, the
oppbrtunxty to participate 1n an 1nformal N .
conference immedi1ately following the imple-
ation of an emergency proposal placement
action shall be afforded to the parent(s) or
guardian(s). -
This requirement of an opportunity to
cpnsult should not be ipterpreted as
“inhibiting or dilcourli?ng earlier or more
N/ . frequent consultatioas (b). 3
b

ncy situatiopns

, 2, the parent(a) or-
guardian(s) §ho so rpquests shall be given

the opportum artxcxpate Ln an

informal placement conference” at a time before
the i1mplementation of any porposed placement
action. These conferences may be scheduled
either before or after formal/ notice 1s issued.
In energency situations governed by Seetion A,
2, an opportunity to participate in an informal
conference 1mmediately following the 1imple-
mentation of any emergency proposed placement
action shall be afforded to the parent(s) or
guard.an(s). This requirement of an opportunity
to consult ghould.not be 1interpreted as
inhibiting or discourdging earlier or more
freque:i\FonsultatxthJ I'd

’ .

governed b\Secttion

1 »

£

4 ‘
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8. Impartial Pﬁe Process Hearing 8. Impartial Due Proceas Hearing 8. Impartial Due Procesa Hearing -

(45C.F. R 121a.506)

&
a) lMI&}tlate Heariog/Scope of
Heanng; . .

A parent or 3 public educational agency
may igitiate a hearing oo any of the
sters desgribed above under Point 5a).

. Uder Section 504, only a parent (and not
_has the right tc™aitiate a
benni gl 55C.F.R. 84.36. L

g)‘ who Hultug‘jpnduct the Hear!g
The heari1ng must be conducted by the

state educational agency or the public
agency directly respoasible for the
education of the child, as determined

M under state statute, state regulation, or

’ s written policy of the state educational
agency.

-

c¢) Informing Parents of Low Cost
Legal Representation -

The public agency shall inform the

*&  parent of any free or low-cost legal and

= other relevant services available in the
- area 1f:

. (I) The parent requedts the informa-

tion , \ .
N (2) The parent or the!agency iLnitliates

a hearing under this sectdon

Due “process hearing procedures. are to
be ‘used when parents and the LEA disagree
on i1dentification, evaluation, placeument,
or service needs of a child and NOT to

+ remedy noncompliance complaints, e.g.,
~tailure to explain rights or deliver
services listed in the IEP (letter from
Tyrrell to McKeever (August 4, 1978)).

O

LRIC

4

in the area.

The local education agency shall
establish and implement hearing proce-
dures when a request is made 1n writinog
to review the idemgification, evaluation, .
or educational plscement of the child ov\\\‘//
the provision of a free appropriate public
education to the child.

The local educaton agency shall 1o-
form the parent of any free or low cost
legal or other relevant services available

(See Points 1., 5., 9., and 10.)

The Montgomery Couffty Public School»
shall inform the parent of any free or low
cost legal or other relevant services available
in the ares (F3).

~-
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9. lapartial Bearing Officer
(45C.7.0. 121a.507)

A bearing may pot be conducted:

{1) By a person who is an empl
of a public agency which 1s involve
t education or care of the child

(2) By any perscn having a personal
or professional ioterest wvhich would con-
flict with his or her objectivity in the
beariog

A person who otherwvise qualifies to
conduct a hearing is not aa employee of
the agency solely because he or she 1s
paid by the agency to serve as a hearing
officer. .

Each public agency must keep a list of
the persons who serve as hearing officers.
The list must 1nclude 3 statement of the
qualifications of each of those persons.

School Board sembers may not serve as
impartial hearing officers for cases
involving children residing in their

B

it=9

0. Hearing Rights (45C.F.R. 121a.508)

(1) Be accompanied and advised by
counsel and by i1ndividuals with special
konowledge or training with respect to the
problems of handicapped children

£2) Present evidence and counfroant,
cross- exanine, and compel the lttendance
of witnesses -

(3) Pro?xbl’the 10tToduction of any
evidence atithe hearing that has not been
disclosed to that party at least fxve days
before the hearing

(4) Obtain a writtén or electronic
verbatim record of hearing

(5) Obtain written findings of fact
and decisions. (The public agency shall
transmi®™®hose findinzs and decisions,

s after deleting any persona'ly i1dentifiable
d 1nformation, to the st : advisory panel
established under Subpare F.)

ERIC

Aruitoxt provided by Eic: . .
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jurisdiction (43FR36034 (August 14, 1978)).

Any party to a hearing has the right to:

9. Impartial Beariang Officer
-(13.04.01.07A(7))

A person who was directly respon-
sible for the recommendation of the
proposed action or who has furnished
significant advice or consultation 1n
reference to the recommendation may not
serve as a hearing officer or member of a
hearing panel. The hearing officer, or
persons 1acluded on the hearing panel, .must
be knowledgeable 1o the fields and areas
of significance to the educational review
of the child. A hearing conducted pursuaat
to these regulations may not be conducted
by the school board or by an 1ndividual
who is an employee of the agency involved
1n any capacity other than as a hearing

of ficer or who has any interest conflicting {

with objectivity. All persdons who qualify
to conduct hearings shall be listed on a
ql{

- roster “maintained and monitored by the

Maryland State Board of E&ucation snd sh
include the qualificsgtions of each hearing
officer (1979 State Plan).

‘

10. Hearing Rights (13.04.01.17A(7) and (8))

Hearings shall be conducted in agcord-
ance vith the following minimum requirements:

a) Parent(s) or guardian(s) shall
have the opportunity to present competent
and relevant evideace, including but not
limited to the results of independent
assessment, both in doctmentary form and
through witnesses. The local education
agency shall not be required to bear the
responsibility for.any fees which may be
charged for evaluations or representation
except as provided in these regulstions
and applicable federa! law and regulations
and locally established policy.

b) Procedures shall be adopted
affording parent(s) or guardian(s) the
opportunaky to require the attendance and
testumony of employees of the local educa-
tion agency who may have direct knowledge,
pertinent .to the subject of the inquiry.

9. Impartial He:fing Officer -

Hearings will be conducted by an in-
dependent hearing officer or a padel selected
from a list approved by the Board.

A person who was directly respon-
sible for the recommendation of the .
proposed action or, who has furnished °
significant advice or consultation 1n
reference to the recommendation may not
serve as a hearing officer or member of &
hearing panel. The hearing officer shall
be ‘knowledgeable 1n the fields and areas of
significance to the educational review.of the
child. A hearing conducted pursuant to these
rules may not be conducted by Montgolery County
Board of Education 1ovolved in any capacity
other ,than a hearing officer or who has any
interest conflicting with objectivity.

The hearing shall be conducted by &
hearing officer unless a panel 1s requested
by one of the parties, 1n which event the
ombudsman shall determine whether a panel will
be selected having due regard for the costs
1ovolved and the sigmficant of the case.
(G.1.,V2., 3.) N

The Ombudsman shall gelect the hearing
officer or panel members from the list
appioved by the Board (G4).

10,7 Hearing Rights

* Both parent(s) or guardian(s) and
Montgomery County Public Schools shall have the
responsibility to exchange with the other st
least five working days prior to the hearlng
all vritten evidence which it intends to in-
troduce at the hearing. The parties shall ‘
confer prior to the hearing in a good faith |
attespt: : |

a) To stipulate facts
b) Regarding the introduction of evidences
for the purpose of expediting the hearing and
reducing the hearing costs (H2).
Parties shall have the right to prohibit
the introduction of any evidence at a hearing
that has not been disclosed to that party at |
least five days before the hearing (HI). .

Notice and Scheduling of Hearings . 73
The ombudsman shall assign to cases
hearing officers and panel members who will
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Parents imvolved ia bearings .must be

g

givea the right to:

(1) Heve the child who 18 the subject

of the hearing present

(2) Open- the hearing to the public

-1

-

to the hearing shall give consideration
to minimizing interference with the reguls
duties of employees.

c) Parent(s) or guardian(s) shall be
be afforded the opportunity to question
witnesses called by the local education
agency.

d) The bearing shall be closed ucless
the parent(s) or guardian(s) requests that
the hearing be open. All persons present
shall be identified for the record at the
initiation of the hearing. Parents have
the right to have their child attend.

e) The local education agency shall
arrange for a.tape recording or other
record of the hearing unless all parties
agree that this record need not be made.
Tape recordings or written records shall
be made available upon request to parent(s)
or guardian(s) appealing the decision at mo
more than the actual cost of duplication.

£) The decision of the hearing
of ficer or panel shall be based on the
testimony aad doc ted information on
the record at th€ hearing before the
hearing of ficed.

g) Parties .shall have the right to
prohibit the introduction of any evideace
at a hearing that has not been diaclosed
to that party at least five days before
the hearing. Additionally, parents
involved in the heseings shall be afforded
the right to have the child who ia subject
to .the hearing present, shall be afforded
the opportunity of an open hearing, and may
have the eh1ld present.

After a hearing has been requested
and held in the manner provided, the
parent(s) or guardian(s) or, upon retuelt,
their counsel or representative of record
shall be informed in writing of the fimal
decision, including a statement of the:
findings and conclusions upon which it is
based. The findinga and conclusions in any
placement decision shall a) specify the
nature and severity of any handicaps the
child has, b) any special educational needs
the child has as & result of those handi-
caps, and c) any modificaion of the child's
individualized education program required
to provide the child with an appropriate

1o requiring employees to testify, plrtienj

then schedule hearings. The asaociate super-
intendent for contipuum education shall send
written notice of the hesrings to sll inter-
ested parties including .the ombudaman. Such
ootice shall state the date, time, and place
of the hearing. The aasociate superintendent
for continuum education shall arrange for.s
tape recording or other appropriate record of
the hearing or the parties may agree that no
record be made (I1).

The hearing officer or chairperasoa of the
panel shall be the preaiding officer at the
hearing and shall have full diacretion to rule
on all procedural matters and questions of
evidence presented the hearing consistent
with obtaining that infgrmation necessary to
make & proper deciaion “Under the state bylaws
10 the child’s best interest. Hearinga shall
be conducted informally, and the hearing officer
or chairperson of s panel shall not be bound by
the strict rﬂhel of evidence but shall con-
sider the evidence and testimony relevant to
the issues at the hearing. The hearing officer
or chairperson of the panel shall have the sole
discretion to determine the necessity for com-
petency of or relevancy of the testimony -of
any witness appearing at a hearing (13).

Hearings held pursuaant to these rules
shall be conducted as follows:

a) Parent(s) or guardian(s) shall
have the opportunity to present competent
and relevant evidence, id!luding but not
limited to the results of independent
assessment, both in BSocumentary form and
through witnesses, The Montgomery County
Public Schools shall not be required to bear
the responsibility for any feea which may be
charged for evaluations or reprelentntion
‘except as provided by law. f

b) Montgomery County Public Schools
Witnesses:

(1) Parent(s) or guardian(a) shall have
the opportunity to require the attendsnce snd
testimony of Montgomery County Public Schoolas
employees who may have direct knovledge per-

tinent to the lubﬂct to the inqum
(2) In requiring Montgomery ty Public

School employees to testify, the pasrties to the
hearing shall give considerstion to minimiziag
the interference with the regular dutiea of

of employees. ’

73
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program to meet those needs, pursusnt to
Section A,6, h) and d) shall A tify

a placement that ¥ill provi e child
with the required appropriate frogram.
The parent(s) or guardian(s) Or théir
counsel or representative shall also be
informed of their right to appeal and the
procedure for taking that appeal to the
‘next highest authority.

Y

(3) Requests for Montgomery Counaty Public
8chool employees to testify shall be made to
the Office of the Associate Superintendeat for
Continuum Education at least seven working days
prior to the hearing. Any requests made for
Mont gomery County Public Schools employges ‘to
testify on less than seven working days prior
to the hearing shall be approved by the hearing
officer only for good cauae.

c) “Both parties shall be afforded the
opportunity to question witnesses by the other
party.

d) The hearing shall be closed unless
the parent(s) or gusrdian(s) requests that the
hearing be open. All persoas present shall be
1dentified for the record at the initiation of
the hearing. Parenta have the right to have
their child attend.

F
| 3 e) Tape recordings or written records .
shall be made available upon request to
parent(s) or guardian(s) appealing the
decision at no more than the actual cost of
duplication.

f) The decision of the hearing officer
or panel shall be based on the testimony and
documented Wnformatfon on the record at the.
hearing befoye the heaging of ficer or pacel
(33).

. Parent(s) or guardian(s) shall have the
right to be represented by counsel or other
individuals st any stage during the hearing
process (E).

After a hearing has been requested and
held 1 e manner provided, the parent{s) .or

,.—‘157?3T2;%E) or, upon request, their counsel or
representative of record shall be informed in
writing of the final decision, including a
statement of the findings and conclusions upon
which it is based. The findings and
conclusiong 1n any placement decision shall
a) specify’'the nature and severity of any
handicaps the child has; b) any special educa-
tional needs the child has as a result of those
bandicaps; c) any modification of the child's
individualized education progrem required to
provide the child with an appropriate program '7‘7
to meet those needsj and d) shall ideatify a
placemsent that will provide the child vith the
required appropriate pragréa (L1).
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11. Burden of Proof

€

12.. Fionality of the Helrxngibecxlxon
(45C.P.R. 121a.509)

A deciaion mafle at s hearing 1a final
unlesa a party to the hearing appeals the
decisioa.

. Adminiatrative Appeal; Impartial
Review '

[

1f the hearing 1a conducted by a public
agency other than the state educational
agency, any party aggrieved by the findings
and decision 1n the hearing may appeal to
the state educationd® agency.

1f there 1s an appeal, the state educa-

tional agency shall conduct an 1mpartial
review of the hearing. The official .con-
ducting the review shall:

(1) Examine the entire hearing record

(2) Insure that the procedures at the
hearing were consistent with the require-
ments of due process

(3) Seek additional evidence 1if
neceasary (If s hearing 18 held to receive
additional evidence, the rights deacribed
above under Point 10 apply.)

11. Burden of Proof (13.04.01.17A(7)(h))

It ahall be the initial responaibility
of the party propoaing any action to preaent
evidence which aupporta 1ta appropriateneas.
Evidence opposing the action ahall then be
preaented. “Ihe reaponaibility for explain-
ing the inmt placement recommendation
ahall be upon the local education agency.

A placement shall be deemed appropriate if
it provides special education and related
services which are preovided at public
expenae, under public superviaion and
direction, and without charge; meets the
standards of the state educational agency;
18 provided 1n conformity with the 1ndivi-
dualized education program; meets the educa-
tional needs of the child; and cannot be
provided 1n any significantly less restric-
tive programs which would satisfy-these
needs equally well.

12. Finality of the Hearing Decisiom
(See below under Point 13.)*

gt

The decision of the hearing officer or

. panel shall be implemented’ as soon as

posaible, but in no event aooner than
fourteen school days and not later
than thirty days after the decision
(1979 State.Plan).

13. Administrative Appeal; Impartial
Review (13.04.01.17B)

When all local procedures for provid-
1ng special education programs for a handi-
capped child by the local education agency
have beer exhauated, the local education
agency or the parent(a) or guardian(s) of
the child may request in writing from the
State Board of Education a review of the
case aa 1t relatea to the identification,
evaluation, or educational placement of the
child or the provision of a free appro-
priate public education to the child. Any
such requeat for a review shall occur
within three calendar #®ys of the final
decision of the local school system.
Hearinga regarding State Department of
Education approval of nonpublic placementa
shall 1nitiate at the state level.

.

11. Burden of Proof

It shall be the initial reaponsibility
of the party propoaing any action to preaent
evidence which aupporta 1ta appropriateneaas.
Evidence oppoaing the action ahall thea be
presented. The reaponaibility for explain-
ing the initial placement recommendation
ahall be upon the local education agency.

A placement shall be deemed appropriate if
it provides special education and related
aervices which are provided at public
expense, under public superviaion and -
direction, and without charge; meeta Che
atandards of the atate educational agency;
ia provided 1n conformity with the indivi=
dualized education program; meets the educs-
tional needs of the child; and cannot be
provided in any aignificantly ‘leas restric-
tive programs which would aatiafy theae
needs equally well.

12. Finalaity of the Hearing Deauon
~"" (See Point 16.)

r |

13. Adminiatrative Appeal; Ispartisl
Review

The parent{a) or guardian(a) or their
counsel or representative ahall alao be in-
formed of their right to appeal and the
procedure for taking that appeal to the next
highest authority (L1).

Appeals by a party to a Decision and
Order of a hearing officef or panel ahall )
be made in writing within thirty days of the
Decision to the State Board of Education at the
following addresa: Aasistant Superintendent,
Division of Special Education, Maryland State
Board of Education, International Tower.
Building, 857 Elkridge Landing Road,
Linthicum Heights, Maryland 21240 (M).

L
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(&) Afford the parties an opportunity
for oral or writteng argument, or both, at
the discretion of the reviewing official

{5) Make an independent decisioun ou
completion of the review

(6) Give a copy of written findings (The
decision made by the reviewing official is
final unless a partyibrings a civil actiom.)

’Lo—ent

(1) The state educational agency may
conduct 1ts review either directly or
through another state agency acting on 1its
behalf. However, the state educational
agency remains responsible for the final
decision on review.

(2) All parties have the right to
continue to be represented by counsel at
the state administrative review level,
vhether or not the reviewing official
detersines that a further hearing 1s
necessary. If the reviewing official
decides to hold a hearing to receive addi-
tional evidence, the other rights 1n
Section 121a.508 relating to hearings also
apply.

.

Requests for these hearings shall be made
within 30 days following the decision of
the State Department of Education. 1In
cases which initiate at the state level,
contents of notice requirements shall be as
described 1n .07A3. The procedure
established here shall be administered by
the State Department of Education.

Upon receipt of a written requeat for
review, the State Department of Education
shall provide an official application to
the parent(s) or guardian(s) or local
education agency.

Review Hearing
A a) The decision of the State Hearing
Réview shall be rendered not later than 30
days after the receipt of the official
application and supporting documents,

_including all education records of the

child. A hearing or review officer may
grant specific extensions of time beyond
the 30-day period but in no i1nstance may
the time be extended beyond 60 days.

b) The notice of the hearing shall
include the time, date, and Place at
which the review hearing will occur.

Parent(a) or guardian(s) shall
have the right to i1nspect and copy, at
reasonable times, aM records of the
state and locasl education agency, 1ts
agents, and employees pertaining to the
child, 1ncluding all documents which
will be considered by the Hearing
Review Board.

Parent(s) or guardian(s) shall
have the right to be represented by
counsel or other individual(a) at any
stage during the hearing process.
The hearing shall be closed unless

the parent(s) or guardian(s) requests

that the hearing be open. Persons
present at the request of the parent(s)
or guardian(s) or the local board of
education shall be identified at the
initi1ation of the hearing. Parents
have the right to have their child

attend.
’

’
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14. Civil Action (:?C.P.l. 121a.511) 14, Civil Action | 14, Civil Action -
.Aoy party aggreived by the findings b "4 T - 7
and decisi0a made 1n a hearing who ddes * ccf -~
‘oot have the right -to appeal under - ’
Section 121a.510 of*this subpart and any . S
party, aggrieved by’ the decision of a - )
revievwing ‘officer uader Section 121a.510 N /
bas tne-right to bring civil action under . / ' ’
Section 615(e)(2) of the Act. , o > ; A 4

4

15. TimelThes and Convenience of Hear{ngs
and Réviews (45C.F.R. 121.512)

3

The public agency susi i1nsure that not
later than 45 calendar dlyq‘after the
.rece,pt of a request for a hearing:

(1) A final decision 18 reached in the
hear ing <

(2) A copy of the decision 18 mailed
to each of the parties

The state educational agency must 1nsure
that not later than 30 calendar days after
the raceipt of a'request for a rgview:

(1) A final decision is reached in the
review . .

(2) A copy of gghe decision.1s mailed
K 1es

-4 hearing or reviewing officer may

grant specyfic ext@nsions of time beyond
the periods set out above at the request
of either party. ot N

Etch_hearnng and each revn:g’tptblvxng
oral arguments wust be conduct at a time
and place which is reasonahly convenient
to the parents and child involved. .

-

i . )

16. Child's Status During Proceedinga
(Desciplinary Procedings)

(45C.F.R 121a.513)

a) During the pendency of ang admini-

ative or judicial proceeding ?sgﬁrd;:gr 2

complaint, unless the public agency
.  the parents of the child agree Stherwise,’
the child involved 1n the complaint must
remsin in his or her présent educational
placement. * . *

) If the complaint involves an appli-
cation for initia dmission to public
school, the chil wth the consent of the
parents, must be’ placed in the public school
program until the completion ot‘all the

proceedings. N
81 .

]
Timelines and Convenience 3? Hearings °
and*Seviews (13.04.01.07A(8))

15.

A e TR

-

The hearing shall be held and the
decision shall be made and, written notice
theveof provided within hS,caIenda;‘days
from the request for the hearing., The
hearing officer way grant an extension

.beyond this time period at tbe request of
either party, but the time may not be
extended beyond 60 days. All rlegxngs
and_yeviews involved in oral argdhents shall
be conducted at a time and place which is
‘reasonsbly convenient to the parent: and
child involved (1979 State Plan).

. N "

¥

16. Thild's %tltua During Proceedings
(Desciplinary Procedings)
(l3.0&.0l.07§£9)(i0), and (11))

-

. When a hearing 18 reqyested by

parent(s) or guardian(s) concerning a

, proposed placement action and the child
is at the time enrolled in a-fre®
educational program, the LEA may not
effect any change in the child's placement
sgatus without the consent qf the pagknt(s) -
or guacdian(s} or pursuant‘to fion of
the hearing determined in accordance with
the State Board of Education Bylaws. The

" decision of the hearing officer or panel *
sh.ll be i1mplemented as soon as possible
but in any event within ne sooner than 14

~

/

y .

‘lS.'FTxnelinel and Convenience of Hearings
and Reviews

L4 <

A request for a formal review heariag
shall be initiated by filing a written request
fot ®eviey with the Board of Educaton, Office
of the Ombudsman and Staff Assistant €o the ;
Board of Education (ombudsman); *within thirty
days from the Montgomery County Public Schools'’
final placement decision (HL). o .

The hearing shall be held, the decision
shall be made, gn?rittgn notice ﬁ\ereo_f pro-
vided within 45 calendar days from the request
for the hearing. The hearing ficer may grant
an extension beyond this time period at the
reqyest of either party, but:the time may not
be ektended beyond sixty-days (Li).

Child's Status Durinmg Proceedings
(Desciplinary Procedings)

' 16.

-

‘ When & -hedring is requeated by parebt(l)
or guardian(s) concerning a proposed pktce-

t\actiog and the child is at the time °
enrolled in a free educational program, the
Montgomery-Coun‘y Publ1l Schools may not
effect any change in th¢ child's placedent
status without the consdnt of the parent(s)

* or guardian(s) or pirsuakt to a decision of

the hearing determined inVaccordance with
the State Board-of Education Bylaws. The,
decision of the hearing officer or panel
shall be implemented as soon as’possible
but in.any event within no sooner than l&
school days nor later than 30 school days
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Comment *

Section i2ja.5i3 does not permit a
child's placement to be changed during a
complaint proceeding unless the parents and
agency agree othervise. While the place- &
sent may oot be changed, this does not pre-
»clude the agency from using its normal
procedures for dealing with children who

are endangering themselves or otNers.

S :
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F
school days nor later than 30 school days
asfter the decision provided that during
the pendency of appeals pursuant to
Regulation .07B(2), and .07B(11l), below,
unless the state or local educatijon agency
and the parent{s) or guardian(s) otherwise .
agree, the child shall remain in the then
current educational placement of the child.

When a hearing 1a requested concerning
a proposed placement action and the child
1s not currently receiving free educational
services, the child shall be placed immed:i-
ately 1f the parents consent; and a special
expedited hearing schedule shall apply. 1In
these cases, the hearing shall be held with-
in 20 calendar days of the request thereof;
a wvritten decision shall be 1ssued within
15 galendar days of the hearing; and the
decision shall be implemented “within 15
school days of the decision unless speci-
fically stayed pending appeal or othervise

_by the hearing offrcer or panel provided

that during the pendency of appeals gﬂ;ﬁxant
to Regulatxon/.07B(2) and .07B(11), Bel

the local edutation agency and the parent(s) “,
or guardian(s) otherwise agree, the

cir1ld -shail remarn +n hie-or—her -then

current educational placement; or, if the
child 18 not"yef receiving free educational
services either ause the parents did not
consent to the immediate placement pursuant

to this subgection {(10) or for any other

_ reason, the ®h1ld shall be placed in the

. Maryland to the local education agency indicat-=.

local public school program until all these
appeals have been concluded, i1f the qarent(s)
or- guardian(s) consents. !

’ In any disciplinary case initially deemed
to warrant suspension or expulsion pursuant to
Titfe 7, Section 304-of the Education prticles,
Public School Laws of Maryland, 1f credible

evidence is presented as a result of the investi-

gation provided for in'[Title 7, Section 304 of
the Bducation Article Public School Law¥’of

1ng that the child may be handicapped and eli-
gible for placement in s specfal education pro-

gram, an evaluation of this child shallf be imiti-

ated within ten school days thereafter it the
direction of the local educatioa ggency.
An independent evalultion may be obtained by

: !
oA g

h ]

sfter the decision provided that durin
the pendency of appeals pursuant to Stat
Board of Education Bylaws, ‘unless the Stake or
Montomgery County Public Schools and the
parent(s) ot'gulrdxah(s) otheﬁi@se agree, t
child shall remain in the then current educa-
tional placement of the child (L2.~ .
When a hearing is requested concerning
a proposed placement action and*the child
ia ‘curpently receiving free educational
serVBes, the child shall be placed immedi-
ately 1f the parents consent; and a special
expedited hearing schedule shall apply. 1In
these cases, tha hearing shall be heyd with-
1o 20 calendar days of the request thereof;
a written decision shall be 1ssued within
15 calendar days of the hearing; and the
decision shall be impleme within 15
achool days of the decision unless speci-
fically stayed pending appeal or'othervile
by the hearing officer or panel provided
that during the pendency of appeals pursuant
to State Board of Education Bylaws, unlesg
Montgomery County Public Schools and the
parent(s) por guardian(s) otherwise agree, the
child shall remain in hi18 or her then
current educational placement; or, if &he
child 1s_ not yet receiving free educational
services either because the parents did not
consent t6 the immediste plaqwent purauant
fo this subsection or for any other reason,
the child shall be placed in the Montgomery
County Public Sghools until all these appeala
have been concluded, 1f. the parent{s) or
guwardian(s) consents (L3).

In any disciplinary case initially
deemed to warraat |Japenlxon or expulsien
pursuant to Section 7-304 of the Education
Article, Pubtic School Laws of Maryland to the
Montgomgry County Public Schools indicating
that the child may be handicapped and eligible
for placement in a special education program,
an evaluastion of this child shall be initiated
within ten school days thereafter at the direc-
tion of the Montgomery County Public Schools.
Ao 1ndependent evaluation may be obtaiaed by
the parent(s) or guardian(s) of the child
at their own expense. These evaluations shallh
be considered by :he'Adnxslxon, Review and
Dll.ﬂllil Coumittee. If it 1s established

e @



61-v

Q

ERIC

Aruitoxt provided by Eic:

STATE ~

- . v

LOCAL

L

17. Surrogate Parents (45C.F.R. 121a.514)

a) Geoeral. Each public agency must
insure that the rights of a child are
protected when:

¢ (1) No parent cao be 1dentified

(2) The public: agency, after reasonable
efforts, cannot discover the whereabouts of
a parent

(3) The child 1s a ward of the state
under the laws of’thst stase™

*the parent(s) or guardian(s) of the child

at their own expense. These evaluations
shall be cousidered by &he Admission, Review,
and Dismissal Committee. If it is estab- ’
lished thet the child 1s handicapped and

that the handicapping condition was a sigai-
ficant cause of the behavior which prompted
the discipifinary action, then any suspensgon
or expulsion shall be recons:dered forthwith
and further action with regard to placepent
of the child shall be considered and taken in
accordance with thege regulations. In a?l
other respects; neither the provisions o
..17,A.,3,9,10 thereof relative to the imple~
mentation of proposed placement actions in
emergency situations, nor the aforegoing,
shall affect the continuing effectiveness of
any action properly taken in the disciplinary
proceedings pursuant to Title 7, Section 304
of the Education Article Public School Laws of
Maryland, pending further action with regard to
possible placement in a specidl education
program in accordance with these regulations.

17. Surrogate Parents {(Draft Policy)

1. Qualifications of Surrogate

A person qualified as a surropate
parent: ’

A. Is a citizen of the U.S.
age of 21 .

B. Has knowledge, skills, experience,
and/or training that ensures adequate
&fpresentation of the child

C. 1s a nonemployee of & public agency

above the

that the child is handicapped and that the

handicapping condition vas a significant

cause of the behavior which prompted the

ciplinary. action, then any suspension or ex-

pulsion shall be reconsidered forthwith; and
. further action with regard to placement of

the child shall be considered and taken in

accordance with these regulations. In all

ther respects, neither the provisions of

he State Board Bylaws relative to the imple-

mentation of proposed placement actions in
esergency situations, nor the aforegoing,
shall affect the continuing effectiveness of
anj action properly taken in the disciplinary
prpceedings pursuant to Section 7-304 of the
Education Article Public School Laws of
Maryland, pending further action with regard
td possible placement in a special education
program in accordance with State Board of
Education Bylaws (L4). .

L '

dis-

17. Surrogate Parents

1. Each year between July 1 and
Septesber 15, the superintendent of schools
shall notify in writing the established special
education interest groups and the Montgomery
County Public Schools steff of Section 8-414 of
the Education Articles and the Maryland State
Department of Education guidelines regarding
surrogate parents. This notice shall include
but not be limited to!

b9 Duty of public agency. The duty
of a public agency 1ncludes the assigoment
of an 1ndividual to act as a surrogate for
the parents. This must include 3 method ‘.
(1) for determining whether a child needs
a surrqgate.parent and (2) for assigning
a surrogate parent to the child. ‘

c) Criteria for selection of surrog;tgi.

(1) The 'public agency may select a
nyrrogste parent 1n any way peraitted under
state law.

{2) Public agencies shall i1msure that a
person selected as a surrogate:

(1) ¥as no interest-that conflicts with
the i1nterests of the child he or she
tepresents .

involvéd.in the educational care ol tne
child '

D. 1Is able to understand and speak in
the language of the child

E. Has no lnterest that conflicts with
the interest of the child he or she
represents

P. Holds a Maryland State Department
of Education Surrogate Parent Cectificate

I1. Duties of Surrogate Parents:

To duly represent a child in all
matters relating to: .

A, ldentification

B. Evaluation

C. Educatonal placement

D. The provision of a free appropriate
public education

L,;/ b)

[ V54 d DAY
Duties of a surrogate parent ,

¢) Selection and appointment procedures
d) Time of appolintment

e) Compensation

f) Removal

g) Replacement

h) Liability

2. The due process section of the Access
to Continuum Education (ACES) will be amended
to include the requirements and guidelines con-
cerning parents. °

: 3. Individual citiseos and public and/or
private groups, as vell as MCPS staff, shall

make known to (r associate gupsrintendent for
continsum educslion sny seUBEnr tuTeed of a

surrogate parent.
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(11) Has knouledge and skills that
1asure adequate representation of the child

d) Nonemployee Requirements: Compensation

A person assigoed as a surrogate say not
be an employee of s pq,?fc agéacy which 18
involved 1n the education or care of the
child.

e) Responsibilities

The surrogate pareat may represent the
child 1n all matters related to:

(1) The i1dentification, evaluation, an$
educstional placement of the child

(2) The provision of a FAPE to the child

- .

I11. Selection/Appointment Procedures:

A. When a local superintendent of
schools or a designee finds that a child
may require special education and the child
is a ward of the state or the child's parent
or guardian 18 unknown or unavailable, that
superintendent or a designee shall request
in writing that the State Board appoint a
surrogate parent to represent the child
10 the educational decision-making process.

B. The request to the State Board
shall 1nclude the child's name, date of
birth, sex, domicile and residence, a&
statement explaining why the child meets
the criteria for the appointment of a
surrogate parent, documéntation of effort#
made to locate the psrent 1f unknown, or
the parent's present location 1if
avairlable, and the name and
qualifications of a proposed surrogate
parent deemed apprbpriatngo represent
the child 1n the educational
decislon-making process.

C. The State Board shall appoint a
surrogate parent within ten days after
receipt of the 1ni1tial request.

D. If the State_Board finds that
the proposed surrogate parent is t
quslified to serve as defined in"these
regulations, it shall request that the
Local Board make another nomination
within five days or it may select and
appoint one itself. Final selection
shall be within ten days of a request by
the Local Board.

\ E. Any person aggrieved by a
decision of the State Board with regard
toethe selection and appointment of a
sufrogate parent may seek review of the
decision 1n a court of competent
jurisdiction. . ’

/

IV. Time of Appointment:
. Surrogate parents shall be appointed
to, serve unt1il:
A. The chi1ld's natural parents are
available

'

or
B. The ch1ld's natural parents are
knovn . . ’
or “

C. The child coapletes elementary
or secondary programs R

or
D. The child reaches the age of 21

4 4

0

4. The asaociste superintendept for

" continuum education will convene afatsff com-

mretea to verify the need.

5. Students in need of surrogate pareots
will be made known to the state superintendent
for instruction by the superintendent 1n
accordance with the prescribed procedures for
selection and sppointaent of surrogate parents.

»
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V. Training of Surrogates:

All persons appointed by the Maryland
State Board of Education shall have the
opportunity of being trained by the
Maryland State Departaent of Education,
Diviaion of Special Education. Thirs

s training shall ensure that appointees areg
knowledgeable 1n all areas relative to >
P.L. 94-142 and specifically 1n the areas
deemed as duties of a surrogate parent. A
certificate of training shall be awarded
by the Maryland State Department of -
Educatxgp.

YVI. Compensation:

All lu}rogate pareats shall be
compensated 1n accordance with LEA
policies relating to comsultants or part-
time employees of that system. No
surrogate parent shall be penalized or
suffer for loss of wages in accepting this
assignoent.

.VII. Removal:

.Persons appointed by the State Board
of Kducation upon recommendation of the
local superintendent of schools as

“surrogate parents may be terminated upon
recommendation from the local superin-
tendent br a designee to the Board when
documented evidences 1ndicate 1ncompet-—
ence, negligence, breach of fiduciary
duties, conflict of interest, and/or
violation of the Local Dismissal Code
regarding stsff firing. ° .

VIII. Replacement:

Request for replacement for persons
who resign, expire, and/or are removed
from the appointed position as surrogate

parent shall follow the procedure cited 1in ~

this document 1n Section III, A through E.

i | ,




. /' This chapter addresses MCPS'# documentation rel

CHAPTER 5

EVALUATION AND PLACEMENT

~

I. 'Introduction ™~

The failure to provi\l Kandicapped ' persons . with .an appzopriate'
education frequently occurs as a result of misclassifications and mis-
placements'.1 The federal? and state3 legal frameworks establish
procedures designed to ensure that children are not misclassified,
unnecessarily labeled as handicapped, or incorrectly placed‘Qased on

.inappropriate selection, administration, or interpretation of evalua-

¢

//ticn materials. - . ’ (;)

to, the evalua-
pb

N~ tion and placement of handicapped children. The specific areas
analyzed include:

3

Nondiscriminatory evaluation and testing mate

Preplacement evaluations .
Evaluation procedures, including performing aluations in native
language or other mode o0f communication, ‘validation, use of
trained personnel, use of IQ tests, admimistration of tests, use
of a single procedure, use of a multidisciplinary team, scope of
the evaluatiom, and psychological evaluations

®

Placemeat procedures, including use of a variety of sources,
documentation of materials ised, and group decision making

Reevaluations . d

-
4

Additional procedures for _evaluating children with specific
learning disabilities, including additional team members, criteria
for determining the existence of specific learning disabilities,
observation, and written reports )

II. Nondiscriminatory Evaluation and Testing Materials i

The federal legal framework specifies thqt €é8tinig and evaluation
procedures must be selected and administer 80 as not to be racially
or culturally discriminatory.” The state legal framework incorpo-
rates these prohibitions and adds that tests may not discriminate on
the basis of gex, language, or national origin.®

\ - J

1. See Issues in the Classification of Children| a report by the Project on
Classification of Exceptional Children (Jossey-Basp). ,

2. The federal mandates are set out in Column 1} pages 5-5 through 5-18.

3. The state mandates are set out in Column 2 on pages 5-5 through 5-18.

4. The MCPS' documents are set ouf in C6Tumn 3 on pages 5-5 through 5-18.

5. 45C.F.R. 121a.530(b). See also HEW's regulations implementing Title VI of
the Civil Rights Act of 1964 (45C,F.R. Part 80). :

6e State Bylaw 13.04.01.05 A. ‘ .




The Maryland State Department of Education (MSDE) has also prepared a
comprehensive guide for conducting evaluations which satisfy federal/
state mandates.’ This guide includes 14 suggestions on how to
ensure that tests are nondiscriminatory.

: MCPS' general policy on the Handicapped is set out in Board of
Education Resolution 834-7QL§ The resolution states that
assessment instrument§ will be approprigtely adap to the child's

» handicapping conditions, .age, socioeconomic status, and cultural
background. There are two problems with this resQlution. First, it
18 not sufficiently comprehensive in that race “and sex are not
included and no reflerence is made to the state guidelines. More
importantly, regulatiions to publish the policy statements and
establish approved procedures were never developed. In addition ACES
does not contain a reference to Board of Education Resolution 834-78.

MCBS procedures . with respect to psychological testing (MCPS
Regulation 335-3) are consistent with federal and state mandates.

II1. Preplacement Evaluations
The federal? and statelO legal frameworks provide that before any
action 1is' taken with respect to ,the initial placement of a. -
handicapped child in a special education prégram a full and
individual evaluation must be completed. The evaluation must satisfy
criteria dgscribed below. (See Section IV.) . R .
\
ACES and Board of Education Resolution 834-78 generally gﬁovide for
preplacement evaluations. - However, whereas Resolution 84-78 stresses
the individual nature of the evaluation, ACES simply states that an
evaluation must be performed.ll -

IV. Evaluation Progedures

The federal legal frameworkl? includes minimum standards pertaining
to the evalyation process. LEAs must, for example,

A. Administer tests in the child'sgnative language or other mode of .
communication

B. Validate tests ' s
)r C. Ensure that tests are administered by trained persofinel

D. Refrain from using IQ tests as the sole assessment instrument

1

7. Guidelines) for Protection in Evaluation, - .
8. "Policy 6n Education of Handicapped Childrem" Board of Educatiom

Resolution ~“834-78 (December 5, 1978). See also "MCPS Regulation 335<3 =~ *
pertaining to psychological'testing. . ’ ' 4;f>\x\

9. 45C.FP.R. 1ZTa.531; 45C.F.R. 84.35(a), 4 N
10. State Bylaw 13.04.01.05(c)(1) and (6). g . f /
11. See ACES page 14. ‘
12. 45C.F,R. 121a.532; 45C.F.R. 84.35(b). - /
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E. Administer tests so that they assess what they are designed to
assess rather than a child's impaired sensory, manual, or other’
speaking skills

\ ' i -

F. Use a multidisciplinary team to interpret thp evaluations

-

G. Ensure ghatvthe evaluation is sufficiently comprehensive

H. Refrain from conducting psychologlcal tests if the parent refuses
to consent13

v~ The state legal frameworkl4 generally incorporates the federal

standards and contains comprehenslve guldellnes or suggestions on

"how to" implement the policies. * \\\\\h\‘e
MCPS' policy appears in Board of Education Resolutio 34-78. The

policy addressgs, in cursory form, the following criteria set out in
the federal a state legal frameworks: native language or other
mode of commuhication criteria, use of IQ as sole asgsessment
ingtrument, and use of a multidisciplinary team. ACES addresses the
use of a multidisciplinary team. However, ACES makes no reference to
the other criteria and does not reference the state guidelines. No
MCPS documentation was located concerning the remaining criteria,
i.e., validation, use of trained personnel to administer the tests,
administration of tests, and scope of the assessment. With respect
to psychological testlng, MCPS" Regulation 33073 contains standards
for validation - and administrati®h by ‘trained personnel. ~ MCPS'
'procedure of permitting the: due process hearing examiner to overrule
a parent's objectives to psychological testing may be inconsistent
with federal law, depending on OE's interpertation. MCPS should seek
written clarification of this policy. ) ;
Ih summary,  MCPS' documents pertaining to evaluation are not
sufficiently comprehen31ve, and where policy exists, it is not w1de1y
disseminated in documents that reach the appropriate school level
personnel.

V. Placement Procedures

a e F

The federall> and statel® legal frameworks include minimum
standards concernlng the placement of handlcapped children. These -

S e S ——— .- — -

A. The use of a variety of soyrces

B. # The documentation and eareful consideration of materials used

, .
C. Group decision making

D. Decisions consistent with least restrictive environment standards

~ - t

_— I

13.
14.
15.

16.

e —— - —

Sectibn 439 (b) of the Ceneral Educat1on Provisions Act.
State Bylaw 13.04.01.05C and 13.04.01.06C.

45C.F.R. 121.8.533 and 45C.F.R. 84.35(c).

State Bylaw 13.04.01.05 and .06+ : ‘

i : cs-3 .- 92
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VII.
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MCPS' oprocedures pertaining to "placement set out Board _of
Education Resolution 834-78 and in ACES are generally consistent with
federal and state mandates. However, the presentation 1is not
sufficiently comprehensive. For example, the federal standard

concerning the use of a variety of sources states that the LEA must
use a variety of sources, including aptitude and achievement tests,

teacher recommendations, physical condition, =social and cultural
background, and adaptive behavior. MCPS' policy or procedures do not

mention any of these.sources.
Reevaluation

The federall? and statel® legal frameworks generally provide that
LEAs must énsure that an evaluation of a handicapped child 1is
conducted every three years or more frequently if conditions warrant
or if the parent or teacher requests a reevaluation.

The MCPS' policy, as set out in Board of Education Resolution 834-78,
18 consistent with the federal and state mandates. The policy does
not, however, appear in ACES.

.

Additional Procedures for Evaluating Children with Specific Learning
Disabilities

December 29, 1977, BEH published in the Federal Register
amendments to the Part B of EHA regulations which added procedures
for evaluating children with specific learning disabilities.l9 The
procedures include:

Provision for additional team members

A,
B. Criteria for determining the existence of specific learning -
disabilities ~
. A \
C. Observation ——
~
D. Written reports
No state polic incorporating these provisions was identified.

Slmllarly, no documents 18sued by MCPS were identified.

.

)

7~

‘)

17.
-8 —

19.

45C.F.R.

42FR65082 (December 29, 1977).
Title -45 of C,F.R.:

121a.534 and 45C.F.R. 84.35(d)-

added to

L . : -

The following sections were

P A

121a. 540~ .544.

L hd ’
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These charts have been excerpted from various docunentl and reflect the nunberlng and outlining

. S L0 ,
e

used in those sources.

» ' .

In some cases minor

editorial changes werge made or sections plraphased from the sources. ’, » ! i ,
. e ’ - Evaluation lnd‘Pllceme}; ’ ' \ i‘ '
PBDERAL \ ! STATE * . g LOCAL L
I. Nondiscriminatory évalu]tlon Aad ’ 1. NondlsCrlnxna:Sry Evaluation and 1. , Nondiscriminatory Evaluation and ) s
Testing Materials (45C.F.R. lZln.S%p(b)% Testing Matrials Test1ng Materials -
Testi1ng and evaluation materials and In shdiC1on to ;rohiﬁlting ;he use of . ’

procedures used for the purposes of evalu-

uation and placement of handicapped ¢hildren
must be selected and administered so as not
to be gacirally or culturally dl,crlninatory.

. .
..
A -
ll
1
[
~
.
P
.
. )
<
1
.
.
a .

f

3
.

racially and culturally'discricfinatory .
tests, state policy prohibits dxscrlnlnn—
tion on the ‘basis of sex, language, and
national origin (State Guidelines at page 16;
see also 1978 Maryland Amenda Annual Program
- and State Bylaw 13.04.01.05A).

Below are further guidea to consider ) -
in selecting nondiscriminatory tests:

i. Do not use a standard test -

" battery for every child. Design each
battery to the chrld considering the
informatian needed and the uniqueness
of each cifild.

2. Cross validate the data
using a' different method, for
collecting the informatiop. Check
the data by msing a different method
and see 1f the results agree.

3. Be aware of and respect the
limits of the test or procedure being
used.

* 4, Within the multidisciplinary

evalustion team, avoid "group think"

and "closed set" phenomena.  Invite °.
open analysia. D
5. Set aside for the teasm to N

consider avertly the questlon of
possible discrimination.

6., Make decisions toward . the
less restrictive environment. If a
mistake is made, mske it toward the
‘lesa restrictiye environment.

7. 1f there 18 a question or \
concern which cannot be answered
within the team, seek advice from .
someong, with more experience.,

.8. Keep.abreast of the curreat
research and 11iterature on non-
discriminatory testing.

Y. Become knowledfeable and - ’
proficient in using different tests
a~d procedures so that the pro-

ceduras can be tailored th.the child,
not the child to the procgdures.

o~

.

ve:%sessment Snstruments will be appro-
prias¥ly .adspted to the child's hasdicapping
conditions, age, snd socioe:?no-ic and cultural
background. , (Board of Educdtion Resolution
834-78 "“Policy on Education of Handicapped
Children," December 5, 1978.) See also MCPS
Regulstion 335-3 pertaining to psychological
testing. -
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10. Include in the report a
description of any concerns or *
problems encountered during the ’ ,
evaluation process. E
. 11. Make evaluation decisions -
based on the child's needs, not
administrstive or progrém convenience.
8 * 12. Avoid thinoking only in terms' \
« of tests. Think 1in terws of
assessing, measuring. :
13. Examiners should be aware of .
. the biasing effect which may be
¢ ) ‘introduced in the assessment - ¢
\\\\\\\‘___~:_ . process. The most unbiased
) inatrument can be made discriminatory B .
by simple misuse.
14. Do not use a test or -
procedure unless the evaludtor is . ~—
professionally comfortable with it. ’C;, . 1/’//’\5\—'/
2. Preplacement Evaluations Ta, Preplacement Evaluations \ - 2. Preplacgpent Evaluations
- . n
Before any action 18 taken with re- The LEA must provide an npﬂ?oprinte Appropriate educarional and other
spect to the initial placement of a educational assessment for all children assessments will be conducted to dqetermine .
handicapped child 1n a apqcxal education 1dentified through established screening wvhether a child is in need of special education
program, a full and 1ndividual evaluation procedues as potentirally in need of special services and to develop an IEP for each child.
of the chidd's educational needs must be education programs {13.04.01.05C(1)). ' Written and informed consenf will be obtained
conducted in accordance with the require- All students, ‘s part of their pre- before a child suspected of being handicapped
ments of Section 121a.532 (45CxF.R. }21a.531). placement evaluation, shall receive a will be evaluated (ACES).
recipient that operates a public full and individual educational evaluation. '
el ntary or secondary education program It 1s during this phase of the evaluatron
shafl conduct an evaluation of any person that the child's educational needs are
whb, because of handicap, needs or 18 1deqtified. Not all handicapped students * -
believed to need special education or are 'in need of special educational services.
related services before taking any action The evaluation team must identify specisl . .. '

with respect to the initisl placement of
the person in a regular or special educa-
tion program and any eubsequent éignificant

change 1o placement 45C.P.R. 84.35(a).

o

educational needs, if any, of the student
Any sssessment may be waived if a

comparable asseasment, 1n the opinion of
the Admission, Review, and Dismiessl
Committee, has been completed during the
s1x months before the time of the
scheduled school assessment and made
available to the school, provided the .
parents and . local education agency have
agreed to,the waiver (13.04.01.05C(6)).

’ ‘
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3. Evaluatiom Procedures (45C.F.R. 121s.532 3. Evalustion Procedures " 3. Evaluation Procedures (See generally MCPS
and 45C.F.K. 84.35(b)) : e . Regulation 340-3 pertaining to student
. ' N - testing and 335-3 pertaining to paycho-

- . ‘ logical testing.)

a) HNative Language or Other Mode of . a) NMative L;nguage or Other Mode of a) Native Language or Othey Mode of -
Communiction Commmuniction . Communiction
N . 0 . « Y N I ¢
Tests and other evsluation materials _ The appro;rilte educstional assess- Assessment will be administered in the
muat be provided and administered in the ment wust be in the child's primary child's pnut"y lungulge. Interpreters will
child’'s native language or other mode of _ lsnguage (13.04.01.05c(1)). 7 be provided in the child's primary lsnguage,
communication unless 1t 18 glearly not s " The follovmg checklist for ensuring or in sign language when necessary, throughout
. feasible to do so. compliance 13 set out at page 25 of the . sll phases of the evaluation process (Bosrd' of
State Guidelined: Education Resolution 8340-78 "Policy om
/. ‘ (1) Primary Language Fducation of Handicapped Children).
. (a) What language is predominantly
i spoken 1n the pupil's home?
. - (b) Does the pupil need a tranalu_pr‘l
. (2) Speech
: (a) Is the pupxl 8 speech
’ intelligiable? -
(b) If not, how does he or she .
. p communicate/respond? ’
. . R ‘
. (3) Hearing K ey .
{a) Does the pupil hive s hesring N
* + impairment sufficient to interfere with : / .
v understanding the test directions? '
(b) If so, what means of . ‘ .
communication can be used? < .
. (4) How mature is the pupil's under- ~ L
. . standing and usp of, language, 1.e., -
. . syntactical functions and vocsbulsry I3
> meaninga’? *
.o (5) Vision
' * « (a) Does ‘the pupil have s visual . )
: N 1mpalrment devere enough to interfere with ‘ . Y
. :. . . understanding of test directions snd »
- "" . ' responding tg test materiala? :
(b) If so, what ad)unt-entn need toy .
- . be made? !
. (6) Hand Use .
! " { Xa) Does the pupil have sufficient \ n
control of his or her hands to manipulste . . . :
test items that must 9; moved? . . .

- (b) If not, whst §djustments need to
o be made?

! ' (1) Head and Postural Control L ' ‘ .-
(a) Is the pupll able to maintain a .

. ) reasonably upright sitting/body pounon N ’ .
. and head position? - ‘

(b) If not, what adjustments need to . .

- : 98 b. made?

\‘1‘ . - ‘\.. . . » 99 -
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H ' N
. . ‘ , ’ R (8) Sociocdltural and Experience ) . \
Cy . . . . Backgfound ., . . .
4 - . e Has the pupil been in sn envirooment P >
, e witere he or she may' not have had, Bl , . .
' experience with activities like those used . v ’ .
. in the tedt itemsg?'! . N /
, * t - . - " }
b) Vslidation , .. b) Vslidation - q b) Vslidstion ‘ :
4 . ‘ . . , ‘
. . , . . e . . . .
. Tests snd other evaluation msterisls - . t (A lengthy discussion of vslidstidn . Psythological tests must be validaged
must, be vslidated for the specafic purposes " sppears at pagds 27 31 of the State (MCPS ‘Regulation‘335-3).
. for vm;:h they are used. . . Gyidelines.) P . . - .
oA o . L] . .
¢) Trained .Perconnel s ! c) Trained Personnel \ : « c) Trsined Personnel M
s ‘ . ro |
4 ' Tests and other evaluation matemisls The test-user must be knowledgdable Only Quahfged pbuom can sdminister

must be administered by trained bersonnel sbout the test or procedure. If’the test pnycholog;éal tests (MCPS Regulstion 335- 3)
in conforwmance with the instructions pro- 1s standardized and the uaey elects to
vxded by therir producer . . violate standardization, this should be . b
) clearly reported along with an explana-
s, ’ tion. The test user should understand the
- effect.this destandardization may have ' ! &

4 upon thefchxld s performance. Using short -/

. . forms of tests, a3 is often done with the
. [ WISC-R for example, changes not only } N
standardizatiod but the religbility and’ . ¥
v . - validity also. The decisions made based ¢
® upon this violation of standardization ! .
, , . < phould be guarded; and cioss validation of - .
. -data should be sought, using a dlfferent
ps . . . mwethodology. . o . *
. . There are times. also when standard- :

. . ization procedures will be violated up-

. . ' ' intentionally. These instances should. ’ M 4
. .~ . cow slso be raported and taken’ intd c@n-—
. L. ‘ ‘ . ; sxderano; 1n decision making. Idter-

7/ - ruptions; poor lighting, development of

,' , , poor rapport between testexr and testee are

just a few possibie examples (State

- / ) . ! Guidelines on p. 32). RN ’ \‘,
fos ”~ . - - N -

. . LY ’ A
d) Use of 1Q Tests ' s ) Use of 1Q Teirs . o d) Use of IQ Tests
* . . s (See Roint h) below.) ' ) (See Point f) below.)
Tests and other evsluation mater:ials, R A , . -
1nclude "those tailored to assess specific ' Lo ,
* 'sress of edycational need and not ‘merely ¢ ) .. a
those which are designed tg’ provide a ! . .o
. . . 3
) single ‘general xntelngence-quotxent. . i . . ] {) i
\ ; > , b . .
s Y ‘) /- . ,
. . d - - ’ . , P
O ! ., , I3 . ' -
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e) Administration of Tests ' e) Admniatration of Tests N e), Administrétion of Teats
‘ L -
Tests are selested and administered If a child has an impairment and there : '
80 as best to ensure that when a test 1s 18 a need ,to- eyalagte his/her cognitive . - . .
administered to a child with 1mpaired functioning, care must be taken that the ) ,
sensory, wanual, or speaking skills, the R test of procedure chosen does not penalize f
test results accurately reflect the chi1ld's the child for his/her 1mpairment. If :
, aptitude or achievement level or whatever these considerations are oot attended to, [y . -
other factors the test purports to ameasure, the resultant estimate may be more a . .
‘ rather than reflecting the c¢hild's 1mpaired reflection of his/her 1mpairwent rather . . ’
sensory, manwal, or speaking skills (except than cognitive functioning. One example 18 T )
where those skillg are the factors which the asking a child with a speech 1mpairment to : N
tdst purports to measure). respond orally to an assessment of reading " . ‘
N achiev@ment, 1.e., WRAT reading subtest. . -*
Another example 1s the oral al#iministragion . -
’ - . of a vocabulary test to a hearing impaired *
' 7 chi1ld. The same reasonigg would apply to ' &
‘ , the child with other impairmehfs, $ucH as L.
1 manual 1mpairment. This 18 prgcisely why ’
‘ ¢ 1t 1s essenti1al’ to know the status 8f the ,
chi1ld 1n these areas as a prerequisite to .
¢ any further testing. . .
~
f) Bar Agasinst Use of Single Procedure f) Bar Against Use of Single Procedure . f) Bar Against Use of Single Procedure
’ (See Point h) Below.) N S
No single procedure may be used as the - . No single assessment result will be used
w €

J sole criterion for determining an appro-
priate educational program for a child.

g) Multidisciplinagy Team

The evaluation must be made by 8 multi- |

disciplinary team or group of pergons,
1ncludifg at least one teacher or other
speci1alist with knowledge’ 1n the area o
suspected disability. .

O l :) 2 ) ‘
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T o

. -5
g) Multidisciplypary Team (13.04.01.06C)

(1)'Eagh local education agency shall
miintain an Admission, Review, ‘aod Dismissal «
Committee or committees, which serves with
the authority of the local superintendent ‘of
schools and 18 composed of the following:

. (a) A chairperson designated by the
local superintendent -

(b) Individuals who are familiar with -~
the chyld's “current level of functioning
(these individuals shall 1nclude a special
educator and 1nterdisciplinary pggsonnel
from the local educatipn agency and the )
local health department) and other public
agencies, as ‘#ppropriate
* (c) Othery, a3 deémed approprlatfﬁ
sugh as individualspexpected to becom
delyvérers of difect service to the student

3 ’
]

. . N

. to determine placement ard of/EBducation .
_Relolut{on 834-78).

g) Multidis¢iplinary Team

-

Compqslilon conrsi1stent with state law (sece
Elementary ACES at page 7).

P ..
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(2) If a student is currently being
served in a nonpublic school or state N
fuaded or operated institution, represen-
tatives from that program shall be invited
to provide information relating to the
student's educational needs. These repre=
sentatives shall be i1nformed ten calendar
days before scheduled meetings.

(3) The responsibilities of the com—
mittee or committegs shall be as follows:

(i) Referral .

To recéive referrals for special
education services within 30 calendar days
of the completion of the assessment .

(b) Placement

1) To determine all |pec1qi°educa~
tion level placements within the Bocal
school system

11) To recommend "all nonpublic
tuition placements to the State Department
of Education in lccQFdance with Section F,
below

* 111) To designate individuals who ) ‘

will be responsible for developing the

individualized education prograf within 30 ?

calendar days of the committee placement
decision

iv) To approve the individualized .
education program ey,

*v) To consider the logistics of
trandporting the student to the program
vhen considering appropriate placements

(c) Review

i) To review pupil progress based
upon the individualized education program
in accordance with Section (d) below -

1i) To recommend modifications in
the individualized education program, as
necessary - :

1i1) To recommend dismissal from
special education program, if appropri,bg

iv) To review pupil cement deci-
sions in cases where information not pLe-
viously available is’ pfesented to the ARD
Committef

(4) Parents or guardians, and stu-
dents as appropriate, shall be i1nformed in

" writing 1n their primary mode of oommuni-

cation of their rights with respect to
each of the following functions and
responsibilities of the Admission, Review,
and Dismissal Committee.

0 L]
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h)

Scope Of Assessment ™ A
Ll

S
The chyld must be assessed in all aread
related to the suspected disability, includ-
ing, where appropriate, health, vision, hear-
, social and emot: 1 status, general
1gence,s academic performance, communi-
tatus,'and motor abilities.
Comment. Children who have a speech
impairment as their primary handicap may
not need a complete battery of assessments,
e.g., psychological, physical, or adaptive
behavior. However, a qualified speech-
languags ’pathologxst qlld (1) evaluate
each speech xmpalred 1ld using procedure®
that are appropriate for the dlagnobisvand
appraisal of speech and language and
(2) where necessary, make referrals for
additional assessments needed to make an:
appropriate placement decision.

»

I

7’

4
<

(5) The local education agency shall
develop procedures for:

(a) Inforaming the parentl or guardians
in writing .when the chxld is referred to
the Admission, Review, dnd Dismissal

omsittee at leaat ten calendar days-
efore the meeting

(b) Secliring written peramission
befére assessment is initiated ,

(c) Informing parents or guardians of .
the assessment results and the-possibility .

s of a special education program placeuedb .-

(d) Obtaxnxng written permission for
placement and for reporting this placement
to the State Department of Education

(e) Informing parents of the Yteview

"= schedules and process i
4 * (f) Reviewing by the Admission, ~
Reviey, and Dismissal Committee of
information not previously available to
the committee -

h) Scope of Assessment

(1) The local education agency shall
‘provide an appropriate educatian assess- v
ment in the child's primary language for
all children identified through established
screening procedures as’ potentially in
need of special education programs,
assessment shall' codsist of reading, math
spelling, written and oral language, and
perceptual motor functioning, as appropriate.

(2) The following assessments shall be
provided in addition to the required educl-
tional assessment as appropriate:

(a) An assessment of cognitive factors
shall include one or more of the following:
psychological, spe€ch or language, or both,
as appropriate, jand ahall be adminigtered
by a professi#nal certified in the specialty
area by the State Department of Educatidn.

(b) An assessment of emotional factors
shall include one or more of the folloving;
a psychxatrxc evaluatlon by a licensed
psychiatTist, an,eval n by a certified
or licensed p!ychologw‘,‘aor a State
Department; of Education certified school
psychologist.

N (c¢) An assessment of physxcal factors
shall include one or amore of the following
ra- appropriate: medical, ophthalomological,
audiological, and neurological. They ahdl
be administered by individuals licensed jn
the rcspecf\ve specialty arehs.

-

. . +

This ’

s
I ’

-~

14
‘Appropriate educational and other assess-

ments will be” conducted to determine whether a

¢hild is in need of special educational

gervicea and to develop his/her 1EP (Board of

Educatifn Resolution 834-78). R

h) Scope lof Assessment,

, . { . < -
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(3) Bach assessmdnt report shall o
include, in addition to any matters
required by federal regulatibn:

(a2) A description of behaviors which
establishes. the existence of a handicap—
ping condition, . .

(b) 4 statement which describet, in
terms of apecial education services
needed, the child's performance as it
devisted from developmental milestones
and/or general education objectives, as
appropriate .

) (c) A statement of criteria used to
establish the deviation of the child's
behaviors from thoae of nonhandicapped age
mates which estfblishes the eligibility Ve
for special educational servicea and the
criteria used to make determinations.

(d) The signature of the individual
who has conducted the aasessment -

(4) The results of tie assessdent
shall be written and shall -include *
patterns of development, learning, and,
behavior, as well as academic achievement. N

(5) The assesament 1nformation is
used by the Admission, Review, and,

Dismissal (ARD) Committee in carrying out
1ts responsibilities for the determination .
of program placement.

~

' All individuals have been referred
from screening, as having possible special
education service needs, shall receive a
full and individual assessment of their
educational needs.

In addition to this educational
assessment, every individual being eval-
uated wil) also receive an assessment of
one or more of the following: their
cognitive functioning; their social/ *
emotional functioning, or their physical
functioning.

During initial screening the student
will have received an evaluation of
his/her vision, hearing, and motor
functioning. In addition, thg screening
information should also includé data on .
developmental history and inner, recep-
tive, and expressive language skills. If h (’ {
this data‘is not'avalﬁggle, the ARD
Committee should make arrangemeqts to
obtain this data and make it available to . .
the evsluation team. T

{




* STATE 2

-——

ERIC

Aruitoxt provided by Eic:

Where the results of screening indi-
«cate the posaibility of a’handicapping
condition, then a full assessment as
described in"the byfaw is required. Theae
assessments must be completed within 45
days of the referral.

In all cases the child who is

. assessed must receive a full and individual
educational evalustjon. Areas of )
evaluation should include the chlild's
progress in specific skill areas, achieve-
ment in subject areas, Jlearning style, and
academic strengtha snd weaknesses. Where
a child's handicaps make standard educa-
tional dssessments impossible or inappro—
priate; such as with SPH children, then
other ptrocedurea are to be used, such as
developmental measures. -

.. In addition to the educational assess-—
ment, the child will recieve an eval tion
of Kis/her cognitive, e-otional,«and7&r
physical functioning. At least one of
these will be done and more than ome if
appropriate. "It 1s important to note that
the bylaw does not require a standard

" battery of tests. ‘As a mabger of fact,
this is highly-discolraged. i
the bylsw does not require that a
logical assessment be conducted in all
casea. -The psychological asseasment should
be give:: as appropriate, to determine
eligibility and/or program planning needs.

It is important to remember that
evaluations of a child's cognitive, emo—

* tional, and physical functioning must be
\tonducted by certified and/or licensed
peraona%l as appropriate (State Guidelines
at Pe )-

The purpose of the evaluation is two-
fold: .to establish eligibility for special
education services and to identify the
special services needed by the child. e
report should be sufficierftly comprehensive
to establish eligibility snd to identify
possible appropriste long- and short-range
objectives, giving direction to the
teacher(s) in meeting the educational.
needs af the child.

Maryland Bylaw 13.04.01 explicitly
requires that the written evaluation report
contain certain statements. The first of
these is a statement describing the
behaviors which establish the existence of
a handicapping condition.

- 106
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/////’> It is important to realize that

] labels, although necessary for reporting
( SSIS forms, are oot directly helpful in
educational planning. Much more important
« - and more helpful in educational planning
are descriptive statements of behaviors
which establish the handicapping condition.
The second type of required statement L
asks for a delineation of the types of
special educational services which are
needed, as they relate to the child’s
- performance and his/her degpation from ] .
“developmental and/or general educational .
. objectives.
The third statement asks that the
’ . * criteria used in establishing the devia-
tion be specified. These statements might - C -
s1mply be identification of the test or :
evaluation procedures used.
Although the format of the written
report remains flexible, it is mandated
¢hat the report address the child's
patterns of development, learnidg, and P
behavior, as well as academic achievement,
» Patterns of developmept should be
. avai1lable from the screenihg data, or the
child's developmental history can be
obtained by the school nurse from the . . .
. parent(s) and combined with data from the o
' chi1ld's education history.
Patterns of learning refers td the
individual's cha eristic mode of
- functibning. Even though there aré‘rules
~ of learning which apply to all of us, each
of us has our own characteristic ways or
preferred modes of learning. 1It's the
. same for behavior. The evaluator 18 not
C*e restricted to any one theory or model. The . "f//

information needed concerns the pehavior
v b and learning approaches used by the indivi-
dual being evaluated. .

° It 1s the responsibility of the ARD P
c ittee to 1nsure that the evaluation
. data and reports are well documented and

: carefully considered. In addition to the
upual scrutiny of the data, the ARD ‘,
- Committee should look critically for weak
+ areas in the evaluation, examine the child ,
s Evaluation Planning Sheet, and complete ]_i):i
the ARD Chairpersons' Checklist Guide.

«* . B
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° ¢) Group Decisioa Hakiﬂg

In interpreting evaluation data and in
making placemgnt decisions, LEAs must
insure that the placement decision is made
by a group of persons, including persons
knowledgeable about the child, the meaning
of the evaluation data, and the placement
options.

d) Decisions Consisteat With, LRE Rulel.
[
LEAs must ensure that placememt deci-
aions are made in conformity with the
least restrictive enviromment rules.

e) Development of IEP

If a determination 1s madk that a
child is handicapped and needs special
education and related’services, an 1adi1-~
vidualizgd education program must be
developed for the child.

1) Pl)choloilcnl Testing
v .

r
« No student shall be required, as part

of any applicable program, e.g., Part B of
EHA, to submit to psychiatric examination,
testing, or treatment or paychological ex-
am1hation, testing, or freatment in which the
prisary purpose 1s to reveal information

concerning wmental and psychological problelt‘
r

potentially embarrassing to the studeant o
his-family (Section' 439(b) of GEPA, as added
by P.L. 95-561). )
L
4. Placement Procedures (45C.F.R. 121a.533
and 45C.F.R. fA.JS(c))

> a)

Variety of Sourcea
- h
In 1nterpreting evaluation data and in
making placement decisions, LEAs muat draw’
upon information from a vathety of sourcea,
including aptitude and achievement tes

aocial or cultural background, and adaptive
behavior.

b) Docupentation and Csreful Considera-
tion of Materiala Uled

In interpreting evaluation data and in

, teacher récoummendations, physical condltlon,,

w

c) Group Decision Making
(See Point 2.g) above.)

d) Decisions Consistent With LRE Rules

.

e) Development of IEP
See Chapter 8.)

‘

i) "Psychological Testing

4. Placement Procedures

(See above under Point 2.g) for appli-¢

cable sections of State Bylaw)

In the ARD meeting, where the placement
decision is made, it 18 imperative that
the ARD Committee 1nclude at lekst one
person who has knowledge of the evaluation
data, not just the report or scofes. A
member of fhe evaluation team wduld best
perform this fuaction. Optimally the
individual who admlnlutered the evaluation
should partdcipate,

® In addition, a person knowledgeable
about the child must be included. The
parents could fill this role, but their

Group Decision Making
[See Point 2.g) above.)

I

Decisions Consistent With LRE Rules

Devélopment of IEP
See Chapter 8.)

i) Psychological Testing

Testing may take place only afCer informed
consent has been obtained (MCPS Regulation
335-3). Note interviews with MCPS staff in-
dicate that where parent refuses consent due
proceas hearing officer can overrule ahd
require that testing be completed.

3
-~

4. Placement Procedures

a) Variety of Sources

No single asaesament result will be used
to determine placement (Board of Education
Resolution B34~78 see alsp memorandum from the
superintendeat to school principals).

b) Documentation and Careful Conaidefa-
tion of Materials Uaed

-
!

Records from SARD Meetings are kept for
§ach student discussed (one aet of records for
principal's file and a second set for atudent's
filed ACES on p. 12. - -

—

l: lC Unnng placement decisions, LEAs muat inaure

participntioq'?n the ARD team is NOY
1 . -

) e | 111
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that ml‘vn.-nou obtained from all sources required by the bylaw. Parents would -ontq . ’ b
18> document ed and carefully considered. certainly "be knowledgeable about the L .
'/ child." The child's clauroq- teachers ' .
~ - , can alao be a valuable a1d in the , . : o
," ) .placaent decision. They, more than i -
d - 7 anyone, have a consiaten{ sample of the
. child's school behavior and ahould be
included on the ARD Committee when making .
, . ' a placement deciaion. .
5. Reevaluation (45C.F.R. 121a.53% and 5. Reevaluation 5. ,Reevaluation *
45C.F.R. 84.35(d)) o ., - .
-
R P -4 . 4
a) Review of IEP R a) Review of IEP a) Review of IEP
3 . . (See chapter on IEP.) - . (See chapter on 1EP.J
LEAa wmuat enaure that each handicapped ~ " - ! )
child's IEP 1s reviewed (see chapter on IEPs). v’ S . . . L )
-~ - R .
b) Timeframes . b) Timeframes N ' b) Timeframes
! ° N .

, LEAs must ensure that an evaluation of }he 1978 Maryland, Amended Annual Program Plan Evaluation and feevaluation will take
child 1s conducted every three years or more repeats language of Part B of EHA Regulation. place within the legally prescribed time-
frequeatly 1f conditions warrant or if the ® i . frame. Reevaluations will be conducted

. child's parent or. teacher requests an sooner than legall,y lpeclfled if necCessary
evaluation. - ) . : " __ (Board of Education Resolution 834-78).
v 6. Additional Procedures for Evaluat;ng 6. Additional Procedures for Evaluating 6. Adgitxonal’Proc'edufeé for Eveluatin;
, > Children with Specthc Learning, * Children with Specific Learning ) Children with Specific Learning
Diaabilitief Diaabilities . Disabilities .
a) Additional Team Members a) Additional Team Membera ’ a) Additional Team Membera
* * T45C.F.R. 121a.540) ‘ . ‘
iqoe N R -
| . ' Each LEA must 1nclude on the multi- o ¥
diaciplinary team, i1n addition to the : ¢ 6‘ »
members mandated by the general rules, the : ' > '
following persoas: .
The child's regular teacher;' or if the ’ -
child does not have a regular teacher, a : ‘ . '
regular classroom’ teacher qualified to - . . )
: teach a child of hia or her age; or for a ) \
child of iess than school age, an T o
- rndividual quslifhed by the state . .
educational dgency to teash a child of his . ' .
,OT her age; snd at least one person ‘ t . .
. qualified to conduct individual diagnostic » . ’ . 1 J_
examinations of children, such as a school : 3 ~ - .
. psyeWSlogist, «speech-language pathologist, ¢ - ‘ . . . T,
X ot remedisl reading teacher. ’
ll“ * It is the position of the Office of :
‘Bducation that whén evaluating children . N . . -
suspected of having a-specific learning ) * \ *\ -
\) . ' I +
ERIC . . 3
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diaability, where an appropriate licensed, *
certified, or spproved learning disability
teacher or specialist 1s avgilable, either
in the local education agency, through an - E L /’
intermediate education agency, or other
formal agreement structure, he/shg should :
serve on the sultidisciplinary evaduation
tealy 1n meeting the requirement of
Section 121a.523(e). Clearly these
&  teachers or specialists would have "...
knowlgdge 1n the area of suspected
disability."

» b) Criteria for Determining the Existence

b) Criteria for Determining the Existence b)

, . of Specific Learning Disabilities

of Specific Learning Disabilities

(45C.F.R. 121a.561)

-
%

A tgam may determine that a child has
a specific learning disability 1f:
(1) The child does not achieve cokmen-
surate with his or her age and ability
levels 1n one or more of the areas listed N
in Paragraph a)(2) of this section, when
provided with lesrning experience
. appropriate for the child's age and
ability levels.
(2) The team finds that a child fas a
severe dl;hrepancy between achievemént and .
vntellectual ability 1n one or wore of the
following areas: '
(1) Oral ,expression
‘{11) Listening comprehension
(111) Written expression
(1v), Basic reading skilil
N\(v) + Reading comprehension
(v1) Hathemaths‘calcblaglon
{vi1) Mathematics reasoning
The team may not 1dentify & child as
having a specific 1parning disability if
the severe discrepancy between ability and
achievement 1s primarily the resulf of:
(1) A visual, hearing, or motor
handicap ‘ ,
{2) Mentdl retardation :
(3) Emotional disturbance .
(4) Environmental, cultural, or
econoalc disadvantage ¢

{1-§

4
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c) Observation (45C.F.R. 121a.542) c) Observation ' c) Observatioan

(1) At least coe team member other than -
the child's regular teacher shall observe
the child's academic performance in the
‘regular classroom setting.
(2) Ia the case of a child:-of less than
school age or oyt of school, a team member
shall observe the child in an enviromment
appropriate for a child of the age.

d) writtem Report (45C.F.R. 121a.543) < d) Written Report : d); Written Report

The te*hall prepare a.written report
of the results of the evalyation. The
report must idclude a statement of®

(1) Whether the child has a specific
learning disability -t

(2) The basis for making the determination

(3) ‘The relevant bebavior noted during,

observation of the child

(4) The relationship of the behavior to

ch1ld’s scademic functioning

(5) The educational relavant medical
findings, 1f any .

(6) Whether there is a severe discrepancy
between achievement and ability which is
not correctable without special education
and related services

(7) The determination of the team con-
cerning the effects of envirommental, cul-
tural, or ecponomic disadvantage .

Each team member shall certify 1n writing
wvhether the report reflects his or her
condlusion. If 1t does not reflect his or
her coaclusion, the teas member must submit
a separate statement presenting his or her
copclusioa. .
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EXCESS -COSTS, SUPPLANTING, COMPARABILITY, AND PROGRAM OPTIONS ,

-
. ~

1. oOverview of yggglrﬂandatesl ‘

!

To receive assistance under Part B of EHA, LEAs must make three
interrelated assurances concerning the equitable provision of services
to handicapped _children. First, LEAs must maintain adequate records
demonstrating that handicapped children are receiving the same level
of state and local '"base" funds® provided to nonhandjcapped children
(excess cost)? and that the level of . commitment with respect to the
provision of particular services is being . maintained
(Supplagting).3 Second, LEAs must asgure that handicapped children
receiving ~ assistance under EHA are provided services that are
comparable to serviges provided to similarly situdted haddicapped
children not receiving assistance wunder EHA (comparability).
Finally, handicapped children must receive the same range of program
. options provided to nonhandicapped children (program options). :
Staté law reiterates the obligation to treat handicapped students in
the same fashion it.treats nonhandicapped students with respect to the
provision of classrooms and facilities.™

f ’
'

II. Analysis of MCPS Poliq17 -

MCPS' practice is+'to provide comparable services to all chiidren.8
Notwithstanding this general statement, absent an. in-depth review of
the MCPS system, it is impossible to determine whether the county's
records are adequate9 and whether they demonstrate compliance with
Part B. of EHA and Section 504. A recent review by SEA indicates
complfance.lo ‘ ' '

‘ ' ’ \

l. The federal mandates are set out in Column 1 on page 6-2. The state
mandates are set out in Column 2 on page 6-2.
. 45C.F.R. 121a.229 and 12la.183. n .
. 45C.F.R. 12la.230. N
. 45C.F.R. 121a.231. ‘ -
. 45C.F.R. 121a.305. See also 45C.F.R. 84.33 (a) and 84.37 and 84.34 (c).
. State Bylaw 13.04.01.04G. . "
. Local documents are set out in Column 3 on page 6-2.
. 1979 LEA Application. N
9. Records are kept in dccordance with the procedyre set out in MCP$S
%egulntion 210-1 (August 8, 1973). : \\
10. State Review Findings on pages 8-10. '

N\
N

N
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These charts have been excerpted from various docmong-'and reflect the numbering and outlining used in-th.sc sources. In some cases minor ‘
editorisl changes were made or sections parsphased ‘from the sources. :

- Excess Costs, Supplanting, Comparability, and Program Option Provisions

FEDERAL STATE ) LOCAL

~

LEAs wust. assure the SEA that Part B of LEAs must provide clamsrooms and MCPS follqws the guidelines of the
EBA funds will pay for the excess costs of facilities for programs for handicapped . !g51l2ﬁﬂ_EiEﬁﬂﬁi&l,!ﬁ!ﬂﬁﬁlﬂl.!!ﬂﬂ!l- .
programs for haadicapped students children which are at least equivalent to Hontgomery County 1s committed to the provision
(45C.F.R. 121a.229). "Each LEA must maintain nonhandicapped students (13.04.01.04G). of comparable services to all childzen. (1979
adequate records to show that it has met the a LEA Application for Assistance ubder Part B of
excess costs requirement (45C.F.R. 121.a.183(b)). . : EHA). See also MCPS Regulation 210-1
LEAs must also sssure the SEA that Part B ) (August 8, 1973).
of EHA funds will be used to supplement,
oot sypplant, state and local funds
expanded for the education of handicapped
students (45C.F.R. 121a.230).e,
Furtherwore, LEAs may not use Part B
of EHA funds unless the LEA uses state and
local funds to provide services to handi-
capped children recerving Part B of EHA
assistance which, taken as a whole, are at
least comparable to services provided to
other handicapped children in that LEA.
LEAs must maintain adequate records
demonstrating compliance with this
provision (45C.F.R. 121a.231).
Finally, LEAs must take steps to ensure
that handicappéd children have-available -
to thea the variety of educational programs
and services available to nonhandicapped
students, .including-art, music, i1ndustrial
arts, co-* or homemaking education,
and vocstional education (45C.F.R. 121a.305.
See also 45C.F.R. 8¢.33(a), 84.3%, and
84.34(c)).

.
.
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- o " CHAPTER 7

FULL EDUCATIONAL OPPORTUNITY :

[ -

I. Imtroduction

This chapter of the paper®analyzes the mandates in federal and state
- laws pertaining to the provision of full educational opportunity for
handicapped children. In general, MCPS' documentation appears to be
consistent with and, to a degree, may even exceed mandates under Part
B of EHA and state law. However, the lo¢al documents reviewed do not
indicate whether parent participation octurred. Finally, although
_federal law contains precise guidelines regarding the phasing in of
services for particular categories of handicapped children and
particular age groups, the MCPS documents reviewed do not reflect
€ these provisions. - .

II1. Tiﬁéilnes for the Provision of a Free Appropriate Publig Education

Yo, A. Overview of the Legal Mandates!

f section 504 states that as of June'3, 1977, all qualified
handicapped children are entitled, to an education that is as
appropriate as that provided to nonhandicapped children.2 To
the extent it 1is not practicable to meét this timeline,
recipients were given to September 1, 1978, to come into full
complignce.3 A "qualified handicapped person” means, among
other things, a handicapped person of an age during which
nonhandicapped persons are provided such services.

. -~
In summary, after June 3, 1977, school districts providing an
- . educational opportunity };L/nonhandicﬁpped children are required

to provide an equal g@portunity “to handicapped children. Any
"phasing-in" was to e occurred between June 3, 1977, and

September 1, 1978.5 ' .
1. The federal and state mandates appear on pages 7-3 through 7-4, Columns 1
and 2. , -
2. 45C.F.R. 84.33(a). - R
3. 45C.F.R. 84.33(d). .
T 4. G4S5C.F.R. 84.3(k)(2). ~

5. Part B of EHA provides that all handicapped children ages 6-17 are

entitled to a FAPE not late} than September 1, 1978. Children ages 3-5 and
- 18 must receive a FAPE no later than September.1l, 1978; and children ages
' 19-21 must receive a FAPE no later than September 1, 1980, unless law
expressly prohibits or does not authorize thesexpenditure of public funds to
provide an education for nonhandicapped chifdren who ére -a comparable age.
(45C.F.R. 121a.300(b)(5)). The provisiond in Part B of EHA pertaining to
timelines where nonhandicapped children Qf a particular age group are
presently reteiving services are ambiguous. 'In discussions with BE# and the
) * HEW Office of General Counsel, oconflicting interpretations were offered. One
interpretation is that when an LEA provides services to nonthandicapped
persons of a particular Age group, it must provide similar services to
handicapped persons in that age oup NOW. A second interpretation is that
services which are presently prgﬁ!;ed to nonhandicapped children ages 18-21
must be provided to handicapped <children of that «age group by
September 1, 1980 (see 45C.F.R. 121a.300(a) and 121a.300(b)(2)).

*!
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Under- Maryland” law, all children ages 5-20 must be provided an
opportunitg to receive a free public elementary and secondary
education, .
[ .
The state bylaw, consistent with the MARC decision, calls for the
immediate provision of a FAPE for all-children ages 5-20 and the
.~ phasing 1in of programs for childr¢h from birth-4 by
September 1, 1980.7 . \ N ]
te ‘:‘A ) 3 "
Part B of EHA sets out, among other things, rules for the phasing
i¥lpf programs for children ages 3-5 :and 18-21. For example, the
regulations provide that if an LEA provides education to 30
percent or more of its hand1capped students* in any d13ab111ty
category in these age groups, it must make a FAPE available to

’

all of its handicapped children of the same age who have that™

disabili'ty.8 : .

4

B. Analysis of MCPS' Documentation

MCPS' - documentation 1is consg:tent with federal ' and state
mandates.? < . t

~

~a

MCPS' policy and procedures. may be exceed1ng state timelines,
depending on the degree to which they aré presently meeting all
the needs of all the hanQicapped children ages 0-4.
With respect to compliance with mandates in the Part B, of EHA
regulations concerning the phasing in of programs, e.g., the 50
percent rule (see above), MCPS' written materials are not
fficiently comprehensive because they do not address all the
18d\We '

Full Edugdtional Opportﬁnity Goals and Timetables .

LEAs must include in their applications (a) a ‘goal of providing a
"full educational opportunity to all handicapped children ages 0-21,
(b) a detailed timetable for achieving the goal, (c) a description of
the services necessary to meet the goal, and (d) provision for
participation of 4nd consultation with parents of handicapped
children.l0 gtate policy provides that full implementation of the
full®’ educational opportunity - goal will be accomplished by
September 1, 1980.11 McPS documents as described  above are
consistent with federal and-state mandates and, to a degree, may even
be shead of the state timelines with respect to certain children ages
~0-4. 12

»

6. Article VIII, Title 7, Subtitle 1, and Title 8, Subtitle 4, the sPublic

School

Laws of Hnryland.

-

7. State Bylaw 13.04.01.01 and .04B. .
© 8. 45C.F.R. 121a.300(b)(3).

9. MCPS' documentation appears in Column 3 on pages: 7-3 tlirough 7-4.

10. 45C.F.R. 121a.222, ,223.

11. 1979 Maryland Amended Annual Program Plan.

%2. See Supra., pl}e 7-1.

N
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l. YTimelines for the Provision of a Free
Appropriate Public Education

a) Part B of EHA (45C.F.R. 1211.300)

A free appropriate public education suat
be made available to all children age 6-17"
wvithio a atate not later than September 1,
1978 ~.With reapect to children age 3-5 and
18, statea muat ensure the provision of a
FAPE no leter tham September 1, 1978, and
that children age 19-2] receive a FAPE no
lster than September 1, 1980, in accordance
with the rules described below. First, a
atate is oot required to make a FAPE
nvulnble to childrea 3-5, 18-21, 1f atste
law expreuly prohibits or doea not
authorize the expenditure of public funds
to provide education to nonhandicapped
children in theae age groups or the re-
quirements are inconsiateat with a court
order.

Second, if state law or a court order
tequires the state to provide education
for handicapped children in any diaability
catejory in any of these age groupa, the
state mus{ make a free appropriste public
education available to sll handicapped
children of the same age who have that
diaability.

Third, if a puplic agency providea
education to noshandicapped children in
any of thess age groupa, it muat make a
free sppropriate public education avail-
able to at least a proportionate number of
handicapped childrea of the same age.

FPourth, if a public agency providea
education to 50 pewcent or more of ita
haodicapped children 1n any diaability
catsgory in any of theae age groupa, it
suat make & free appropriate public educs-
tion availgble®to all of 1ts handicapped
children of the aame age wvho have that
diesbilicy.

Fifth, 1f a public agency providea
sducation to a handicapped child in any of
these ags groupa, it must make 2 free
appropriats public sducation avsiléble to
that child and provide that child and his
or hsr parenta all of ths rights undsr
Part B of the Act and this part.

l. Timelinea for the Proviaion of a Pree
Appropriate’Public Education g

a) State Bylaw (13.04.01.01 and .04B)
Y

Al children from birth through 20
residing in a LEA's juriadiction who are
handicapped and who are in need of apecial
education and related aervicea muat be
provided a FAPE. Appropriate aervicea are
to begin as soon as the child can benefit
from thes, provided aervices fbr children
under the age of 5 muat be phased ian aa
required by law. °

j}xmelu.\en for the Proviaiom nf s h‘ee
Appropriste Public !ducnuon

"Programs are developed to mest atudent
needa aa they are identified according to
legslly mandated timelinea.” Board of
Education Reaolution 834-78, “Policy on
Education of Handicapped Children®
(December 5, 1978)«

“Preaently aome programs exiat for the 3
and % snd 0-2 age groupa. Programa ste oow
being developed acroas all handicapping cou-
ditions.” (1979 LEA application for Part B
funda under EHA, page 3)
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‘i;cb qualified handicapped person within
a recipient’s jurisdiction was eatitled to
e FAPE as of June 3, 1977, the effective
date of the 504 regulation (45C.F.R. B4.33(b)).
Recipieats not in full compliance by June 3,

* 1977, sust come 1nto full compliance no later

than September 1, 1978 (Section 84.33(d)).
A “"qualified handicapped person™ means:
vith respect to public pjeschool,

elementary, ry, ,or adult educatiounal
services, capped person
(i) f an age during which nonhandi-,

capped persons are provided such services,
{1i) Of any age during which it is
mandatory under state law to provide such
services to handicapped persons, or
(i1i) To vhom a state is required to
provide'a free appropriate public education
under Section 612 of the Education of the

_Handicapped Act (fSC.?.l. 84.3 (x)).

c) Policy Interpretation

Part B of EHA only requires that the
handicapped child be provided a FAPE through
the secondary level to graduation. Part B
does not require the provision of a post-
secondary education (Lettef to Danheimw
from Tyrrel}, August 30, 1978).

2. Full Educational Opportunity Goal:
Timetable (45C.F.R. 121a.222,223)

LEA spplications must include 1) s -goal'
of providing full educational opportunity
to ell handicapped children, aged birth-21;
2) a detailed timetable for accomplishing the
goal; 3) a description of the kind and
number “of facilities, personnel, and
services necessary to mseet the goal; and .
4) provision for participation of and
consultation with parents of handicapped
children.

b) State Tode (Article VIII, Tictle 7,
Subtitle 1 and Title 8, Subtitle &)

All children age 5-20 are entitled to
an elementary and secondary education provided
at public expense. All children through
asge 20 in need of special edugation must be
be educated at public expense.-

d

o

¢) Maryland State Board of Rducation
(Resolution No. 1977-50)

i}

Appropriate programs must be provided no
later than FY 1981 in the following prder:
(1) 5-20 not now receiving a reasonabl
appropriate education, (2) preschoolers
ages 3 and ai and (3) preachoolers age 0-2.

2. Full Educational Opportunity Goal:
‘Timetable
State Plan (1979 Planm)

. 2 Full implementation of the full educa-
tional opportunities goal will be accomplished
by September 1, 1980 (FY 1981).

2.

Full Rducational Opportunity Goal:

Timetable

(See 1. above.)




CHAPTER 8
INDIVIDUALIZED EDUCATION PROGRAMS . Ki
’ ) ’ B -
I. Introduction . . . '
introcduction o~

The most important mandate in the federall gand state? legal
frameworks are the provisions ‘requiring the “development of an
individualized education program (IEP) for each hand1capped person. -
In general, an IEP is a written comprehensive outline which describes
the special education needs of each ~handicapped child and the
services necessary té meet those needs. ' The following components-of
an IEP are identified in the federal and state legal frameworks:
”_Definitions
When IEPs Must Be im Effect <
IEP Meetings 3
Participants in Meetings
Parent Participation
Content of IEP !
Private School Placements ’ ’ ' . »
*' Children Enrolled in Parochial or Other Private Sghools
' School Personnel Accountability
Twelve-Month Programming

/

Set out below is an analysis of MCPS' documentat10n3 app11cab1e to
each of these components,

4

II. Definitions -
The fgderal' legal framework expla¥ns that the IEP is a, written ~

statement for a handicgpped child that is developed and: implemented
in  accordance with the federal requ1rement described in this
chapter. The ‘state bylaw4 explains that the' IEP is_ a written
comprehensive "outline which describes the special educational needs
ofyghe child and the segrvices to be provided to meet those needs.
MCPS" definition is géﬁirally consistent with federal- and state
mandates .’

o

III. When IEPs Must Be In Effect

t g
Féderal policy provides that IEPs must be (a) in effect before
special education and related services are provided and (b) - .
,implemented as soon as possible following the IEP meeting (see |
below).® A clarification by BEH explains that wumder normal |
. c1rcu-stnncea the IEP must be implemented immediately following the 1
IEP neetrng -

.

1. The {oderll mandates are,set odt in Column 1 on pages 8-5 Ehrough 8-14.
2. tate mandates are set out in Column 2 on pages 8-5 through 8-14.

3. HCPS documents are set out in Column 3 on pages 8-5 through 8-14.

4., State Bylaw 13. 04 01.06D(1); See also 45C.F.R. 121a.340 which states that
under Part B of EHA'an IEP is a writteén statement that satisfies applicable

standards in the regulations, . \

5. ACES on page 18. . . :
6. 45C.F.R 121a.342. | 126 : -
7. Comment to 121a.342 appears at: 42FR42490 (August 23, 1977)., ’
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h handicapped child at ‘the beginning of the school year8 and

\ State policy genegally provideé that an IEP must be developed for

Iv,

that 1t must be implemented no more than 30 days after its
development .9 < )

i .

* MCPS' dOCumentatlon, consigtent with federal »policy, provides that

the IEP must be 1n effect before services can begin.l0 The MCPS'
procedures exceeds’ federal but not state policy by requiring a
parent's sign—off-of‘the IEP (see beIOW).

. .

MCPS* documentat1on is not 'sufficiently comprehens1ve in th4t. it does

not make reference to the state.mandate that IEPs be completed by the
beginning of the school year (where feasible) and the federal policy
requiring that .under normal circumstances ' IEPs be 'implem%nted
immediately following the IEP meeting. The 30-day MCPS procedure for
IEP implementation, which 18 consistent with state policy, 1is
inconsistent with the faderal standard, requiring immediate
implementation, :

IEP Meetings .

Y

" Federal policy gemerally provides that LEAs must conduct meetings for

the purpose of developing, reviewing, and revising IEPs. Periodic

reviews .of the IEP (at 1least ‘once a _y€3?3 must also be

conducted.ll State law provides " for the establishment of
Admigsion, Review, and Dismissal Committees (ARD) to perform, among

other “things, the functions degcribed ‘in the federal legal

framework.l2Z State law also requires that a review of each child's

progress must be ‘completed within 60 school days after the inital

placement. Additional rewiew must occur annually. The scope of the

annual review is specified in the state bylaw.l3 T
MCPS' documentat1on is generally consistent with federal® and state
mandates . 14 However, it 18 not sufficiently comprehensive in at
least one respect: Whereas the state bylaw specifies the minimum
scope of the annual review, comparable criteria are not 'spelled out
in the MCPS documentation. b '

Participants In Meetings n

/ ) .
The federal legal: framework!3 specifies that an IEP meetipg  must
include the following:

A. A representativg of the upublic agency (other than the child's
teacher) who is qualified to provide or supervise the provision
of special education oS-

8.
. 9.
0.

il.
12,
13.
14.

! 1s.

’

1978 Maryland Amended Annual Program Plan.
State Bylaw 13.04.01.06D(3).
ACES on page 19.

45C.F.R. 121a.343.

4

1978 Maryland Amended Annual Program Plan and State Bylaw 13.04.01.06D(5).
State Bylaw 13.04.01.06 D (5). °

ACES-on page 18,

45C.F.R. 121a.344,




VII. Content of IEP

B. The child's teacher o

C. One or bosh\gf the child's parents \\\\
. ;/ BN

E. Other individuals at the discretion of the parent or agency

The state legal framework, through the ARD committee, implements the
federal mandate.l® The MCPS' docwsrentatien 1is consistent with
federal and state law.l7

D. The child, where‘appropriate

*

VI. Parent Participation

The fedefal legal framework provides. that parents: of handicapped -
students must be present at each meeting or affgxded the opportunity
to participate. _ Further, if neither parent can attend, Part B of EHA
specifies elaborate procedures ‘which must be followed to document
that t LEA has made sufficient attempts to secure parent
partici A8 grate policy incorporates the federal mandates
and speci®™es that parents must "sign off" on their jgi:d's 1ep. 19

MCPS' procedures\respectlng the parent's role is consistent with the
federal aid state mandates.20 However, MCPS' procedures respecting
the documentation of attempts to secure’’parent participation are not
set out in ACES and are therefore not sufficiently comprehen81ve.
MCPS' procedure requiring a parent Taign-off" of the IEP exceeds
federal mandates.

i

The federal legal framework specifies a minimum of five categories of
information which must be contained in the 1IEP.2l The 1978
Maryland Amended Annual Program Plan spec1f1es nine categories of
information;22 the State Bylaw spec1f1es six (which are generally
consistent with the federal mandates).23

MCPS documentation generally repeats the categories set out in the
state bylaw and federal legal framework but does not incorporate the
policy set out in the 1978 Maryland Amended Annual Program Plan.24

Thus, in this refard, MCPS' documentation is not sufficiently
comprehensive. : . '

In anothér respect, MCPS exceeds federal and state mandates. The IEP
generally specifies the lpecial educational and related services
vhich are.needed to meet the unique needs of each handicapped child.

The IEP muat include all services necessary to achieve this goal, not
simply services presently available in the ¢mstr1ct. The detailed
educational plan described in ACES, which identifies daily teaching

16.

17.
18.
19.
20.
2.
22.
23.

1978 Maryland Amended Annual Program Plan; State Bylaw 13.04.01.06D(2).
ACES on page 19. .
45C.F.R. 121a.345.
978 Maryland Amended Annual Program Plan; State Bylaq,13 04.01.06D(3).
ACES on page 19.
- 45C.F.R. 121a.346. .
1978 Maryland Amended Annual Program Plan. .
State Bylaw 13.04.01.06D(4).

24, ACES on pages 18 and 19-20.
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activities based on short-term objectiverf'‘3pecw'r%i—(-}el_..i.x:)._1'.he_]_E_EJ,__i.sx.‘a¢:>:.——ﬂmﬂdvafeé——f—”"‘ﬂ

by, federal or state law unless, of course, detailed individual edécational

pfans are developed for each nonhandicapped child. The MCPS documentation 18

1 4 to maximize the likelihood that the objectives, outlined in the IEP,
—~are achieved and the services described therein are actually provided.

VIII. Private Sghool Placements\by LEA -

.

The federal?5 and state2® legal frameworks contain detaileJ standards
governing the role of the LEA in ensuring that children placed in private
schools have adequate IEPs. X For example, Part B of EHA states that before an
LEA places a handicapped child ip or refers a child to a private school or
N facility, the LEA must initiate and conduct a meeting to develop an 1EP.27

. MCPS' documentation states that MCPS personnel will monitor the program
™ i delivered to the child to assure that participating schools meet MCPS program
requirements.28 This broad statement does not include or reference the
specific standards set out in the federal and state legal frameworks and 1is

_therefore not sufficiently comprehensive. ‘

IX. Children Enrolled in Parochial or Other Private Schools

Although detailed federat?9 and state30 policies exist with respect to
handi capped children enrolled in parochial or other' private schools and the
IEP requirements, no MCPS' documents addressing this issue were identified.

N

X. School Personnal Accountability
- ~

‘

The federal3l ana\\state32 legal frameworks &pecify that no school employee
or official may be “held accountable under Part B of EHA or the state byl aw
because a child fail's to satisfy goals and objectives in the IEP. No MCPS
documents addressing this issue were identified.

_XI. Twelve-Month Programming g .

LN s

A recent U. S. District Court in Pennsylvania held that, undgr Part B of EHA,

LEAs must provide 12-month pregrams for handicapped children requiring such a

program.33 OCR has stated that school districts must provide services

beyond the 180 day school year for certain children (e.g., severely mentally

impaired children) of the extended programming is essential to meet the
_ individual needs of a particular child and the need has been established by
" appropriate evaluation methods.3* State policy has been that 12-month

programming is not required.3S BEH is still developing 1its polif?.

25. 45C.F.R. 121a.347. N v .
26. 1978 Maryland Amended Annual Program Plan, 1979 Maryland Amended Annual Program
Plan, and Amendments to 1979 Maryland Amended Annual Program Plan. ’
27. 45C.F.R. 121a.347(a). :
28. Board of Edutation Resolution 83&-78, "Policy on Education of Handicapped
 Children" (December 5, 1378). .
29. 45C.F.R. 121a,348. )
30. 1979 Maryland Amended Annual Program Plan.
« 31. 45C.F.R. 121a.349.
32. State Bylaw 13.04.02.06D(4)(f). -
' 33. Armstrong v. Kline, 476 F. Supp. 583 (E.D. Pa., 1979).
34. See OCR Digest of Significant Case-Related Memoranda, Volume 1, Number 1 at
p. 28, (April and May 1979). ‘ )
35. Letter from Hornbeck to Bernardo (November 3, 1978) .
36, Letter from Vlasek to Torres (August 8, 1978).
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These charts have beea excerpted from various documents snd reflect the uuikitipc and outlini;g used in those sources.' In some cases winor N

editorial chamges were made or sectiouns parsphased from the sources.

e
“ FEDERAL

Individualized Educationsl Program

+* STATE

. .
K
* -

LOCAL

1. Definitions (45C.F.R. 121s.340)

- The term “individualized educational
program™ means a written statement for
a handicapped child that is developed
and \mplemeated in accordance with
Sections 121a.341-.349 of the Part B
of EHA regulatioas. )

|

2. When IEPs Must Be in Effect(45C.FP.R.121a.342;

See slso 45C.F.R. 8+.33)

a) On October 1, 1977, and at the
beginning of each school year thereafter,
each public agency shall have in effect an
individualized education program for
every handicapped child who is receiving

" special education from that agency.

b) An iodividuslized education program
sust:

(1) Be in effect before special educa-
tion snd related services sre provided to a
child and

(2) Be 1mplesented ss soon a8 pq{ible
following the meetings under Section 121a.343

- - -
Comment. Under PRaragraph b)(2), it is
expected that s handicspped chidd's
individualized education program (IEP)
will be implewented immediately following
the meetings under Section 121s.343. An
exception to ‘this would be 1) when the
meetings occur during the summer or a
vacstion period or 2) where there are
circumstances which require a short delsy
e.g., working out transportstion arrsnge-
ments. However, there can be no undue
dflsy 1n providing specisl education and

1 ‘felated services to the child.

$-8

-

~

J

! o j

i

1
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1. Definitions (State Bylaw 13.04.01.06D(1))
The individualized educstion program is
a written comprehensive outlinme for total
special education services which describes
the specisl education needs of the child

and the servies to be provided to meet

those needs. The goals, objectives,
sctivities, snd materials shall be adapted
to the needs, interests, and sbilities of
esch student.

2. When IEPs Must Be in Effect

(See the 1978 and 1979 Stste Plsns.)

1. Each local educational sgency shall
develop or revise, which ever is appropf¥ate,

an individualized education program for every
handicspped child st the beginning of the
school yesr and review and, if appropriate,
revise its provisions periodi¢cslly, but not
less than snnually. B

2. Each local educstion agency ia
responsible for inmitisting and condugting
meetings for developing, reviewing, and
revising a child's individualized education
program.

3. For'a handicspped child who is
receiving specisl educaton, a meeting must
be held early enough so that the indivi+
duslized educstiou program is developed
(or revised, ss sppropriate) by the
beginning of the next achool year.

4, For each handicapped child who is
not receiving special education, 4 meeting
must be héld within 30 days of & deter-
-inlaion that the child is handicapped
or tHat the child will receive specisl
education (20 U.S.C. 1414(a)(5)).

ﬁ

State Bylaw 13.04.01.06D(3) stastes:

The individuslized educaton progran
shall be developed before special education
program placement ig implemented; and it
shall be approved by the ARD Committee,
signed by the parents, and implemented no
more than 30 school calendsr days sfter
its development. - a i

4

1. Definitions (ACES on psge 18)

The IEP is a written comprehensive ou
line for total specisl educstion service
bssed on sssessment information and ino
parents/students.

When 1EPs Muat Be in-Effect
(ACES on- page 19)

2.

Before aervice can begin, the parent,must

_approve of Parts A snd B and must sign the

geaeral part 6f the IEP. A completed IEP form
is shown 1n Appendix A, following Forma 13s
and 13b. It is meant to serve as sn example.
Pgrent signature approves submission of the
SSIS form to the Maryland Stste Depsrtment of,
Educstion. Parents receive a sample copy of
the SSIS form (Appendix A, Slnplg 14), s copy
of the IEP, and information on d ceas
snd the righta of psrents, students, snd staff.
- *
. %
N ?'.

- ’

h -8 <
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3.° 1EP Meetings (45C.F.R. 121a.343)

4
. a) General. Each public agency’in e®
sponsible for ioitiating and coanducting
meetings for the purpose of deviloping,
revieving, apnd revisumg s handicapped
child's individualized education program.
b) Review. Each public agency shall
181tiate and conduct meetings to period-
review each child's individuslized
program and 1f appropriate reviae
-A pgeting msust be held
e at least once 3 year.

lowment: The statute réequires agencies to
hoid & meeting at least ounce each year 1n

order to review and, 1f appropriate, revise
each child's 1EP. -The timing of, those meetings
could be on the anniversary date of the last
IEP meeting on the child, but this 1s left

to the discretion of the agency.

v

.“‘——‘__-\\

. .

_Dismissal Committee.

Amended Annual Program Plan.)

All providers of educstional programs
-and services shall insure that an educational
management plan is written regarding the
,educatonal level program objectives and
lgarning strategies for each child identi-
fied for special education programs and/or
services through the Admisaion, Review, and
In accordance with
Bylaw 13.04.01, it shall have a direct and
obaervable relationship to assessment and
to state and local curriculum gosls. The
objectives, activities, materials; and cur-
riculum goals shall be adapted to the needs,
interests, and abilities of each student.

State. Bylaw 13.04.01.06D(5), (6),r
and (7) state: .

Each local education agency's
Admission, Review, and Dismissal Committee ,
shall provide for & review of the progress .
of each child who is receiving special educa-
tion services. This review _of each child's
progress shall be cmpleted‘thiu 60 school
days after the initial placement. ©

If the review by the Admission, Review,
and Dismissal Committee suggests. that the
initial placement was inappropriate or
that different services would now benefit
the chi1ld, or both, reassignment or altera-
tion in service shall be made as appro-
priate. The written consént of parents or
guardians shall be secured in accordance
with Section C(5)(d). w

Additonal review of the child's
program shsll occur at least annually |
thereafter and shall be conductedto
determine the following:

(a) Whether the child has achieved
the goals set forth in his individualized
education program

(b) Whether the child has met the
criteris which 1ndicate readiness to
enter into a less intensive special
education program level

(c) Whether the program the child is
in should be specifically modified to
render it more suitable to the child's needs

s (d) A written summary of this review
shall be wade available to the parents of the
child within ten school days after the reviews
is completed. ‘

3.  IEP Meetings (See 1978 and 1979 Maryland .
*

.detliled plan.

N
3. IEP Meetings (ACES on page 1)

The administrator as coordinstor is
Teaponsible for inviting all necessary persons
as defined by the unique needs of the child.
Common. sense and judicious use of staff time
preclude Tfivolving superfluous personnek.

1n preparation for the adkting, special-
ists who have worked with the child develop
draft recommendations, goals, and objectives ’
based their perception of the child's needs.

'ﬁ:ing the weeting, participants present
pertinent data and assessment infoyrmation, the
levels at which the child is functioning, and
their suggested anqual goals and short-term
objectiveas for the child. The multidiscipli~
nary team then selects priority objectives
from smong the suggestions made and recomaends
specific services. For services not available
at the school, a reférral to the ares must be
completed (Appendix A,’ Forms.10 and 11).

For in-school seryice, the team deter-—
mines the date when services are o begin and
how they will be evaluated. Participants
present recommendations for programaing to
parents in langusge they can understand,
avoiding educstional jasgon. For parents who

re not fluent in English, an interpreter sust
: 4
be provided.

A 60-day IEP review is mandated by the
prepoged Maryland State-Bylaw., It may
coincide with the development of the detailed
educational ‘plan if additional tise is need to
propoint the specific information for the
Often vacations and school
absence by child or teacher necessitate
additional time.

Review of I1EP. The formal IEP review
msust take place at least annually after the
initisl 60-day review but may be sooner
if the child is not progressing or if the
1EP specified an earlier date. It requires
s meeting of the team using SARD procedures
and must be documented on the lower sectlon
of the detailed plan (Appendix A, Ssaple
Form 15). .

Parents participate in IEP reviews in
the same manner A8 in the initisl IEP
development. Recommendations are presented
to the papent in draft form so that pacental
revisions and modificaions can be considered
for inclusion. Parents are given a copy of
the review document. If the student is not
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‘ some other person is present at

e §
STATE

3 &

' LOCAL

4. Participsnts [m Meetings
(45C.P.R. 121a.344)

»

a) GCeneral. The public agency shall
1asure that each meeting includes the -
following participants:

(1) A representative of the public
agency, other than the child’s teacher,
who 18 qualified to provide, or.supervise
the provision of, special children

(2) The child’'s teacher

(3) One or both of the child's parents,
subject to Section [2la.345

(4) The child, where appropriate

(5) Other i1ndividuals at the discre-
tion of the parent or agency

b) Evaluation persomnel. For a hnndt-
capped child who has been evaluated for the
first time, the public agency shall insure:

(1) That a member of the evaluation
team participates in the meeting

(2] That the repreaentative of the
public agency, the child's teacher, or
the weet-
the eval-
child and
the

1ag, who 18 knowledgeable about
uation procedures used with the
1s familiar with the results of
evaluation.

The determination of who is knowledge-
able about the evaluation procedures is

134

4, Participants In Meetings (S8ee 1978 and

1979 Maryland Amended Annual Program Plans

which adopt the provisionms of the Part B

of EHA regulations) ’

The state educational agency shall
insure that each local education agency
shall have a plan to formulate, imple-
ment, and maiatain an Admission, Review,
and Dismissal Committee. This committee
shall consist of interdisciplinary perspnnel
who are directly responsible for the
special education needs of the child.

Each local agency will set a schedule for
every committee meetidg or&ill develop
procedures that will estah¥ish-a set time,
date, and plan for the conveflience of these
committees. The public agenwy shall insure

that each meeting includes the fo(l‘ving .
A .

participants:

1. A representstive of the public
agency, other than the child's teachers,
who 1s qualified to provide or supervise
the provision of special education

2. The child’'s teacher

3. One or both of the child's parents

4. The child, wvhere appropriate

5. Other individuals at the dis-
cration of the parent or agency

The state education agency shall in-
sure that all public providers who have
evaluated a child for the first time and

-

making progresa and the resources of the *
school have been exhausted, the student will
be referred to the area for more intepsive
services. Case manag is then trsnsferred
to the aredw Such referrals are always made
by personal contact with the area continuum
education staff assigned to the school, as
outlined under B-4 on page l4. Represeata-
tives from the school tesm will be invited to
participate in the area teams décision making.
When area teams recommend that studenta
from MCPS special classes (Level 5), alterna-
tive centers (Level 6}, or nonpublic plncc-gt
(Level 7) be placed in a local school, it is
expected that representatives from the arga,
the receiving school tesm, and the parents
meet to discuss how the receiviag school will
be able to meet the student's need. (Comment ™
- Levels have changed aa a result of changéa
to Maryland special education bylaw. There)
are now six levels of service.) -

4. Participants In Meetings
" (ACES on page 19) -

The SARD tesm, as specified by law, is

composed of% -

An administrator

The student’'s taacher(s)

A specialist trained in iadividual
diagonostic evaluations who is knowl-
edgeable in the student’s suspected araa
of disability ,

A representative from the Health Depart-
ment, wvhere possible

The student, whea appropriate

The parent or parent surrogate

Parents may request that othe
-sionals, a parent advocate, or a fri
preseat. 1f the pareat is not flueat in
English, an interpreter must be provided b
MCPS. The inteat 1s to bring together pers
who are most kanowledgeable about the child a
who will improve the process but not to
involve superfluous people. A smsll group
allows for more flexibility in scheduling,
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sade in sccordance vith SEA ccrtificntigz,
licensing, or appropriate stamdards.
(Letter from Tyrrell to Rupley (Pebruary 17,
1978)).

AY
Comments:

1. 1o deciding which teacher will
participste in meetings om a child's in~
dividualized education program, the agency
say wish to comsider the following
possibilities:

(a) Por a handicapped child who is re-
ce1ving special educaton, the "teacher”
could be the child's special education
teacher. If the child's bhandicap is &
speech 1mpairment, the “teacher™ could be
the speech-language pathologist.

(b) For a handicapped child who is
being considered for placement in special
education, the "teacher” could be the
child's regular teacher or a teacher
qualified to provide education in the
type of program in which the child may
be placed, or both.

(c) If the child is not in school or
has more than one teacher, the agency may
designate wvhich teacher will participate
ia the meeting. .

2. Either the teacher or the agency
representative should be qualified in the
area of the child's suspected disability.

3. Por a child wvhose primary handicap
is a speech impairment, the evaluation
personnel participating under Paragraph b)
(1) of this section would normally be the
speech-language pathologist. S
5. Parent Particpation

(4SC.F.R. 121a.345) .

a) Each public agency shall take steps
to insure that ooe or both of the parents
bf the handicapped child are presant
each aeeting or are afforded the oppgrtuni
to participate, including:

- ) Mot1fying parents of the meeting
early enough to insure that they will have
an Spportunity to attend .

(2) Scheduling the meeting at a mutually
1]

agreed on time and place :

STATE

deternined the‘child\\q,leed special educa-

tiom have a membet of the evaluation

team participste in the meeting or have

somé person present at the meeting who

is knowledgeable about the evaluation

procedures used with the child and is

familiar with the results of the evalua-
>tion a8 in Bylaw 13.04.01 and P.L. 96-142,

Section 121a.223.

State Bylaw 13.04.01.06D(2) states:

The individuslized education program
shall be developed in a meeting by ‘a repré
sentative or represnetatives of the local
education agency as designated by the
Admission, Review, and Diamissal Committee;
the parents or guardians; the child's -»
teacher or teachers; the student, when
appropriate; and vhen feasible, all other
persons directly respousible for the '
implementation of the individualized
education program.’

’
S. Parent Particpation
.

- See the 1978 and 1979 Maryland Amended
Aonual Program Plans which adopt phe provisions

of the Part B of EHA regulations.

State Bylaw 13.04:01.06D(2) specifies
that parents must be involved. State
Bylaw 13.04.01.06D(3) states that the IEP
must be signed by the parents.

s

| 4
- PO
1.\} {
S. Parent Particpation
{ACES on page 19)

Parents (and the student) have full ltltu‘///
in the meeting and #hould be treated as valu-
able partners in the decision—making process.
Parents have the responsibility to deal openly
and honestly with the school syatem and to
request reasonable and realistic services.

If the student is presenmt, it is important
to remember that'the student has no more r}ghtn
than the parent. The goal of the meeting 1s
for parents and professionals to agree upon the

\

-
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b) The motice under Psragraph a){(l) of
thia *ﬁio. wmust indicate the purpose, time,
amd location of the meeting and who will be
10 attendance.

¢) 1f aeither pareat cam attend, the
public sgency shall use other methoda to
1osure parent participatioa, including
individual or comfgfence telephone calls.

d) meeting may be conducted without
s parent 1o sttendance if the public sgency
is unable to comvince the pareants that they
should attend. In this case the public
agency sust have s record of its attempts
to arrange & mutuslly agreed on time and
place such as: :

(1) Detsiled records of telephone calls
made or attempted and the results of those
calls

(2) Copies of coorespondence sent to
5he parents sod any responses received

(3) Detsiled records of visits made t®
the pareat's home or place of employment
and the results of those visits

e) public sgency shall take what-
ever actlon is necessary to 1asure that
the parent understands the proceedings at
s meeting, 1acluding srrsnging for an -
interpreter for parents who are deaf or
whose native language is other than
English.

f) The public agency shill give the
pareat, on requesf, a copy of the indivi-
dualized education program.

‘ Where state law provides for repre-
sentation of & child in an IEP wmeeting by
foster parents, EHA does not require
school administrators to also contact
natursl parents (Letter from Irvin to
Robbin February 28, 1978)).

6. Content of JEP (45C.F.R. 1212.346)
—

: |

The individuslized education program
for esch child must include:

s) A statement of the child's present
levels of educational performance

b) A stateaent of snnusl goals, io-
cluding short-term.inatructional objectives

¢) A statement of the specific special
education and related servies to be provided
to the child, and the exteat to which the
child will be able to participate in regular

138 ‘
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6. Content of IEP {See 1978 and 1979 Maryland
. Amended Annual Program Plans, which adopt
the provisions of the Pert B of EHA
regulations.)

The individualized educstion program for
for each child must include:

1. A statement of the child’s present
levels of educational performance, including
academic schievement, social adaptatiom, pre-
vocational and vocational ekills, psychomotor
ekilla, and self-help akills

2. A statement of snnuasl goals which
describes the educstionsl performance to’
be schieved by the end of the school year

1ZP for the student. 1f there are serious
dissgreements betveen the parents, the atudent,
and/or the school, due process provides an
impartisl review and appesl ﬁroggduren which
sre degpiled on page 23.

1f the pareat is vot present at the SARD
weeting, the team will sssign responsibility
for contacting the parent to one of the tesm
members. That person will then csll the
parent to set up e meeting to explain the

. team's recommendation, reckive parentsl input,

incorporate it 1n the IEP, obtain the pareat’s
signature on the IEP, and give the parent
copies of the documents, If the pareat is
unable to attend the conference, fhe same
procedure to obtain parental permission must
be followed by mail (Appendixz B, Sample Parent
Letter 9).

4

6. Content of IEP (ACES on pages 18 eod
19-20)

-

It contains the followisg:

The preaent levels of fuactiosing of ‘the
child

Annuasl goals, including short-term
objestives o

Specific servicea the child will receive,
including releted servicea which may be
on eny level of the continuum of services

The extent to which the child will parti-
cipate in, regular education programs *
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educationsl programs

d) Tha.projected dates for initiatiomn
of services and the smticipated duratjoa of
the services R

, €) Appropriste objective criterias and
evaluation procedures and schedules for
determining, on st least an annual basis,
that objectives are being achieved

Policy Clariflications

The Part, 8 of EMA regulations should not
be construed to mean that an LEA must pro-
vide to handicapped children only those

‘:Lervxcel which are available i1n the
agency-~all necessary services must be
1included 1n the IEP (DAS Bulletin No. 5,
November 17, 1977. See also letter from
Martin to (lark (March 29, 1978)). .

Since a2cnild with a mi1ld speech 18—
pairment generally requires lees i1ntensive
services than the more severely disabled
child, the IEP procedure is sutomatically
streamlined (Letter from Boyer to Porter
{(November 10, M78)).

Section 121a.346(c) requires that the
1EP contain both the extent of particxfl-
tion 10 regular education programs and
the nature and exteat of special’education
and related services. Thus, a child not
requiring specidlly designed physical
education will need detaildd descriptions
of programs and goals (Irvio to Browne
(January 3, 1979)).

under the child's individualized education
psogram

3. A statement of short-term, instruc-
tional objectives, which msust be measurable
intermediate steps between the present level
of educational performance and the annual goals

4. A statement of specific educational
services needed by the child (determined
without regard to the availability of those
sevices) including s description of:

a. All special educstiomesnd related
services ‘which are needed to meet the
uoique needs of the €hild, including the
type of physical education prograa 1o which
the child will participate

b. Any special instructional med:ia
and materials which sre needed

5. The date when -tlose services will
begin and length of time the services will
be given °* :

6. A description the extent to
which the child will psrticipate in regular
education programs

7. A justification for the type of
educational placemsent which the child
will hav

8. YA list of the i1ndividuals who are
responsible for implementation of the '
indtviduslized education program

9. Objective criteria, evaluation pro-
cedyres, and schedules for determining on
s} least an annual basis, -whether the
short-term 1nstructional objectives are
being achieved

- ©

State Bylaw 13.04.01.06D(4) states:

The individualized education program
for each child shall include:

(a) A statement of the child's special
education needs and preaent levels of
educstional performance

{b) A statement of annual goals,
including short-term i1nstructional objec-
tives .

(c) A statement of the specific educa-
tion lnd.;zf:?éd services to be provided to
the child fand the extent to which the child
will be able to participate 1n general
educational programs

: /

Projected date for begimning servicea
and anticipated duriation of suc
services . o . .

Criteria for evaluating whether objectives
have been achieved .

A schedule for reviewing the IEP
Addition of Detailed Educational Plan

After the service is stsrted, the teacher

or specialist who is working with the child
identi1fies daily feaching activities based on
short-term objectives in—the IEP and indicates
the information gn the Detailed Plan Fore
(Appendix A, Sample 15). The number of-
activities that are’needed wiil vary from child
te child. Within each activity, the methods,
strategies, and materials will be specified.
It 1s anticipated that the person werking with
the child will be able to develop the detailed
plan With 30 days, 1f the service is on a fre-
quent bssis. ! )

The draft of phe detailed plan is dis-
cussed with pareaths. .

It is suggested that refinesents and re--
visions in daily activities, 1f necesaary, be
reported to parents at regular intervals, anch
as report card dates.
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‘(d) The projected datea for initiatiom
of aervicea and the anticipated duratiom of
the aervicea - .

7. Privste School Placemeuts by LEA
(45C.7.R. 121a.347)

a) Developing individualized education
programs

(1) Before a public agency placea a
haodicapped child in, or refera a child to,
a private achool or facility, the agency
ahall initiate snd conduct a meeting to
develop an individualized education
program for the child in accordance with®™
Section 121a.343. - -

(2) The agency shall insure that a re
reaentative of the private achool facil-
ity attenda the meeting. If the repre-
aentative cannot atteand, the agency ahsll
use other sethoda to iaaure participetion
by the private achool or facility, includ-

‘ing individual or conference telephone calla.

(3) The public agency ahall alao de-
velop an 1ndividualized educational program
for each handicapped child who waa placed
in a private achool or facility by the
agency before the efsgc:ive date of theae’
régulatioans.

b) Reviewing and reviaifig individualized
educational programs

(1) Afcer a handicnppeJ child enters &
private achool or facility, any meetinga to
review add reviae the child'a individualized
education program may be initiated and con-
ducted by the private achool or facility at
the diacretion of the public agency.

(2) If the private achool or facality
initiatea and conducta thease meetinga, the
public agency ahall insure that_the parenta
and an agency repreaentative:

(i) Are involved in any deciaion about
the child'a individualized education progras

v
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(e) Appropriate objective criteria and
cv"hn:ion procedures and achedulea for
determining, on st leaat an annual baaia,
vhether the ahort-terms inatructional objec-
tivea are being achieved.

The 1EP doea not conatitute a daily

teschidy plan for a teacher (Letter from
Horaobeck to Bermardo, December 12, 1978).

7. Private School Placementa by LEA '

1. The atate educational ageacy ahall
insure that en individualized “ducation
program ia developed, maintained, and
evaluated for each child placed in a
private achool by the atate education
agency or a local educational agency.

2. The agency vhich placea or referas’
a child ahall inaure that provision ia
made Yor a repreaentative from the private
achool (which may be the child's teacher)
to participate in each meeting. If the
private achool repreaentative cannot
attend a meeting, the agency ahall uae
other methoda to insure participation by
the private achool, including individual
or conference telephone callas (20U.8.C.
16413(2)(4)(B)).

The local public education agency ia
responaible for providing or arranging
for an individualized educational program
to be written prior to admiaaion into any
apecial education program/aervice...including
s nonpublic apecial education program.

If a atate or local 2ducn:ion agency
placea a child 1n or refefs a child to
a private school or facility, the agency
ahall inaure that a repreaentative of
the private achpol participatea in each
meeting. If the’repreaentative cannot
attend a meeting, the agency ahall uae other
methoda to inaure participation by the
private achool or facility, including
individual or conference telephbne calla.

By way of clarification, the Bylaw
Training Module deacribea the jointly
plaoned IEP. "Child placed through the

" .

L3

7. Private School Plecementa by LEA

When a child ia placed in a noo—MCP®
setting, in conformance with MSDE requirementa,
MCPS peraocanel will monitor the program 7
delivery to the child to asaure thac partiZi-
pating achoola meet MCPS program atandarda
(Board of Education Reaclution 834-78, “Pokicy
oa Bducation of Hendicspped Children®).

L
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(1i) Agree to amy proposed changes in
the program before those changes are
implemented

c) Responsibility

Even 1f a private school or facility
implements a child's 1ndividualized educa-
tion program, respousibility for compliance
vith this part remains vith the public agency
and the state educationsl agency.

<

Y

8. Children Earolled in P&rochial or Other
Private Schoals (45C.F.R. 121a.348)

1f a handicapped child 18 enrolled in
a parochial or other private school and
recieves special educstion or related
services fros a public agency, the public
agency shall:

a) Initi1ate and conduct meetings to
develop, review, and revise an individu-
ali1zed education ptogru:?ir the child in
accordance with Section 121a.343

b) Insure that a representative of
the parochial or other private school
sttends each meeting. 1If the representa-
tive cannot attend, the agency shall use
other methods to insure participation by

the private school, including individual -
or conference telephone calls.
9. School Personnel Accountability
(45C.F.R. 121a.349) L
)
Each public agency must provide speci

education.and related services to a handi-
capped child in eccordance with an indivi-
dualized education progrem. However, Part B
of the Act does not require that any agency,
te:ther, or other person be held account-

able if & child does not achieve the growth
projected in the snnual goals and objectives.

. L]

@

Admission, Review, and Dismissal (ARD)
process with state approval in monpublic
programs muat have IEPs that are plaoned
jointly by the ;9:11 education agency (LEA)
and the nonpubl¥c program. There must be
sn errangement vhereby the nonpublic
facility agrees to provide those things
which the LEA determines the child needs.
In some cases this means that LEAs work aut
IEPs vith & number of different agencies.
It also means that nonpublic agencies work
out IEPs with a large number of LEAs."

In sccordance vith the above policies
and procedutes, meetings to review and
revise the child's IEP may be conducted by
the private school or facility at the
discretion of the public agency. Parents
and an agency representative must be

I'pteleﬂt at these meetings, be involved in

any decision about the IEP, and agree to
any proposed changes before these changes
can be implemented (Amendments to 1979
Maryland Amended Annual Progras Plan).

>
8. Children Enrolled in Parochial or Other

Private Schools (1979 Maryland Amended

Annual Program Plan)

The state educational agency shall it
also insure that an individualized program
is developed and implemeated for each
handicapped thild who 1) is placed in or
referred to a private school or facility
by the state educational agency or a local
agency 2) enrolled in a private or parochial
school and receives special education and
related services through the public agency.

t

9. 8chool Personnel Accountabilit

(State Bylav 13.04.01.06D(k)(f§)

None of the above shall be construed to
cause ani agency, teacher, or other person
to be held accountable if a child does not
achieve the growth projected in.the asnnual
geals or short-term goals and objectives.

9.

Children Enrolled in Parochial or Other .

Private Schools

School Personnal Accountability




“

. om /\ N . s LOCAL

0y

ib. Jhtl ‘of Tm\cu Dwriag IEP Precess * 10. Rights of Teachers During IEP Process . Rights of Teachers During IEP Process

by

If a Jescher feels thst he/she should ' i ' *
aot be required to provide the services
called for in the child's IEZP, this 18 s
matter between the teacher and the sgency
aad wuld be handled in the same genersl
sanner- as my other teacher-agency dis-
agreement (Letter from Icvin to Perillo
(April &, 1978) See also letter from Irvin
té Fox (May 3, 1978)). - 2O .

' , . .

11. vae—ﬂontb Programming . 11. Twelve-Month Prograssming ‘ 11. Twelve-Month Ptogt—xr\

. OCR has issued s policy t\at 12 months LEAs need not provide 12-wmonth pro-
programming is required under certsin cir- gramming, (Letter from Hornbeek to
cumstances (Digest of Significaot ‘Case~ Bernardo (November 3, 1978)). g
Related Memoranda, April and May 1979 st
p. 28). BEH 15 developing a standerd
policy statement on 12-month progru-ing
{Letter from Vlasak to Torres (August 8,

@ 1978)).

( ~ -
N .

WOTE: On June 23, 1979, Judge Newcomer
ruled in Armstrong v. Kline thet a special
education program in excess of 180 days
must be provided by the state amd/or.

to any handicapped child who requuu such
a program.




CHAPTER 9

" LEAST RESTRICTIVE ENVIRONMENT -

I. Introduction

This chapter .analyzes the federall and state? mandates that
handicapped children must be educated in the least restrictive
environment. The mandates consist of five components. The first
component generally provides that, to the maximum extent appropriate,
handicapped children, with the use of supplementary aids and
services, must be educated with children who are not handicapped
(general policy). Second, LEAs must ensure that a continuum of
alternative placements__is available (continuum of alternative
gservices). Third, educational placements must be located as close to
the child's home as possible (location of placement). Fourth,
placement decisions must be reviewed annually .and must be based on
the IEP (frequency.of review of placement and relationship to IEP).
Finally, handicapped children must be provided nonacademic services,
e.g., physical education, recess, and lunch, with nonhandicapped
persons to the maximum eXtent appropriate to the needs of the
handicapped children (nonacademic services). -
With' three possible exceptions, MCPS's documents3 pertaining to the
least restrictive environment are consistent with the federal and
state mandates.

= °

- * —\ f N -
The ACES materials explain that in developing a child's IEP the SARD
team establishes objectives and recommends specific services. ''For

services not available at the school, a referral to the area must be
completed." The underlined sentence is ambiguous = and may be
inconsistent with the first four components of the least restrictive
enviromment requirement. Handicapped children cannot ;be referred to
a placement that violates the least restrictive environment
requirement simply because needed services are presently not
available within the district,

The second area of inconsistency involves the provision of physical
educgtion and stems from the fact that the federal policies are
1nconsistent. Part B of EHA provides in part that a han;}capped

child may be denied physical education in the regular environment if

the child is in a separate school or if the child needs specially

designed instruction. Section 504, on the other hand, provides that

even if the child is in a separate school or if specially designed s
instruction would be more appropriate, the handicapped child must be

given the opportunity to participate in the regular environment. It

apPeats that MCPS has adopted th& Part B of EHA policy.

Federal mandates are set out in Column 1 on pages 9-6 through 9-9.
State mandates are set out in detail in Column 2 on pages 9-6 through 9-9.
Local mandates are set out in detail in Column 3 on pages 9-6" through 9-9.

L4 L
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The final area of inconsistency involves a state policy which, if
interpreted broadly and followed by MCPS, would violate the first
component of the least restrictive enviromment mandats. + The state
policy * provides that in making a decision concerning the least
restrictivé enviromment, '‘the needs of other children ‘in the
classroom may bedﬂonsidered." HEW has explained that the needs of °
other children may be taken into consideration to the extent that the
presence of a handicapped child will be disruptive. If.rthe state
policy is limited to this circumstance, there is no inconsistency.
However, if it is interpreted, more broadly, there may well be a
problem. -

I1. The General Policy

A. Overview of the Legal HMandates

Federal law generally provides that a handicapped child must be
educated with nonhandicapped <children to the maximum extent
appropriate to the needs of the handicapped child.4 Removal of
handicapped children from the regular enviromment may occur omly
when the nature or severity of the handicap is such that
education in the regular ‘educational enviremment, with the use of
supplementary aids and services, may not be achieved
satisfactorily.? The' absence -of needed services, for example,
1aterpreters for deaf children, is not an acceptable reason for

4

L . . .. — . .
denying a child the provision of an education in the regular
environment .
Where a handicapped child is so disruptive that the education of
nonhandicapped children 1s significantly impaired, LEAs need not
place the child if the regular environment.
State law. adopts the above standards but adds the following
caveat: ;In making this determination (least restrictrve
enviromment), the needs of other children in the classroom may be
considered," '

B. Analysis of MCPS' Policies and Procedures

MCPS' policies and procedures are set out in Board of Education

. Resolution 834-78 "Policy on Educatidn of Handicapped Children"
and in ACES. v ’ -

N ‘-‘s
- ' N
4., 4S5C.F.R. 121a.227(a), .121a.550 (b) (1); 45C.F.R. 84.34(a).
5. 4SC.F.R. 121a.550(b) (2); 45C.F.R. 84.34(a.) . o~

6. OCR memorandum from Michael Middleton to Cjndy Brown concerning the Akron
. Public Schools {(August 13, 1978).
\ 7. See 42FR42497 (August 23, 1977). Y

8. State Bylaw 13.04.01.06E(1).

!
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MCPS' general statement is tonsistent with the 'fedeii; mandates.
However, a statement in ACES is ambiguous and may be irterpretéd as
negating the general practice. ACES states that: - B
(In developing & child's I1EP,) the multidisciplinary teaw
)... selects ‘priority objectives from among the
suggestions made and recommends specific services. For
sefvices not available at the school, a referral to the area
mukt be completed.”? .

A9

L

The undedlifed sentence is, ambiguous. The absence of certain
serviced does not always justify removing a child from the regular
educati environment. There must be legitimate administrative
reasons for referral to another school. For’ example, assume that
"state law provides that where separate classes for mildly retarded
children are appropriate a pupil-to-teacher ratio of 5 to 1 is
acceptable. MCPS can, witkout violating federal or state slaw,
transfer a mildly retarded chNd who would have attended School A to
Schook B where a class with a S5\to 1 pupil-to-teacher ratio is housed.

The second area of possible inchnsistency involves the state policy
that permits LEAs to consider t needs 'of nonhandicapped children.in
making a placement for a handicapped child. Federal policy provides
that when the presence of a handicapped ﬁhild is so disruptive that
the education of nonhandicapped children 'is significantly impaired,
placement in the regular environment is not required. The state
policy, if construed broadly and if adopted by MCPS, would be
inconsistent with HEW's narrow interpretation of the circumstances
und,r which the needs of nonhandicapped children may be considered.

III. Continuum of Alternative Placements

Federal law provides that an LEA must ensure that a continuum of
educational services is available, including the+ following
alternatives: (a) instruction in regula® classes, (b) special
classes, {(c) special - schools, and (d) home and hospital
instruction.l0 Consistent with this mandate, state_law describes
six levels of services for handicapped children. The' descriptions
set out average minimum staffing ratios.l!l MCPS' documentation is

documents reviewed, in particular ACES, do not include explanations
of the six levels of services. MCPS should comsider including the
applicable provisions of the state bylaw as an appendix to ACES.
MCPS' practice of.broviding staffing ratios that are smaller than the
minimum staff ratios suggeated by the state to ensure the provision
of a FAPE does not exceed federal mandates, although at first glance

. -

“

.

9. ACES, p. 18. - ‘
10. 45C.F.R. 121a.551. ’

11. State Bylaw 13.04.01.06E(3). The term '"average" refers to the average
number for the entire LEA at that level of service. Therefore, 1in
calculating. the average class size for any group, you would calculaf® the
average over the entire LEA for each individual level of service. Memorandum
from Linda Jacobs to Local Directors of Special Education, May 28, 1979.

9-3
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. consistent with the federal and state mandates. However, theiwritten:




. ) >

such an interpretation  might be suggested.l2 Federal policy is
‘that the appropriateness .of a placement Just be ,deternined on an
individual basis. Thus, minimum standards helpful as a guide but
must be exhgeged in individual cases where @ore intensive services
are necessary,taﬂegpure a FAPE.

-

IV. Location of Placement

Federal law provides that eachs handicapped child's educational
placement must be locatéd as close as possible to the child's
home.l3 Unless a child's IEF requires such other arrangement, the
child must be educated in the school which he/she would attend if not
handicapped. 14 Financial concerfls may not be an -wexcuse for making
.a placement decision.!3 For - example, if a child could attend
his/her own local school except for the need to provide an aide to
assist him/her, it would be hard to justify sending that child to a
more distant school.l® The state policy is generally consistent
with the federal mandates.l?

MCPS' prqcedures are descrlbed and analyzed above under Section II of
- this chapter.

©

'S Frequenty of Rev1ew and Relatxonshlp to IEP

Al
Federal law provides , that placgment dec1sions ‘must be reviewed

annually and be based on the IEP. 18 State policy is consistent
with the .federal mandates.!9 MCPS' procedures regarding the annual
‘review is consistent with federal and state mandates.20 However,
MCPS' practice of permitting referrals to the area coordinator when
services are not available at the home school would be inconsistent
with federal law if 1t were interpreted to permit a segregated
placement (because, of a, lack of needed services at the regular
school) gven 1if the IEP calls for placement 1in the ~regular
educational environment. .

VI. Nonacademic Settings
&
Federal law concerning the provisionsof nonacademic services, 1in
particular physical education, is internally inconsistept. Part B of
EHA provides that LEAs need not provide physical education ?EN:he
e

regular envirorment if (a) the handicapped child is in a separa

?

’

12. Board of Educatlon Resolution 834-78 '"Policy on Education of Handicapped
Chifdren.

“I3.445C.F.R. 121.a552(a) (3). See also 45C.F.R. 84.34(a).

14. 45C.F.R. 121.,a552(c).

15. BEH letter from Tom Irvin to Dr. Greg Frith, December 29, 1978.

16, Id. *

17. See 1978 Maryland Amended Annual Program Plan. See also State Bylaw
13.04.01.06(f) (4),

18. 45C.F.R. 121a.552(a).

19. 1978 Maryland Amended Annual Program Plan.

20. See ACES.

\ | ' IBY,
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school or (b) the ahild needs  specially designed instruction.2l
Section 504; on yhe other hand, provides that LEAs may provide
physical education in a separate settipng to provide an approprigte
placement.22 However, Section 504 also provides that .a handicapped
child may not be denied the opportunity to participyte in the regular
physical education program even if a separage proglam would be more
appropriate.23 Further,' Section 504 requires that recipient that
has in its jurisdiction a public or private institution serving
handicapped children wust ensure that théy receive physical education
1n an integrated setting to the extent appropriate to their needs, 24

4 3

State law2?5 and local documents?® are consistent with Part B of
“EHA and are inconsistent with.Section 504. '

21. 45C.F.R. 121a.307(b).
22. 45C.F.R. 84.37(c) (2).
23, 1d.
24. See 42FR22691, Column 2. (May &4, 1977). )
25. 1978 Maryland Amended Annual Program Plan and Amendments to 1979 Maryland
Amended Annual Program Plan.

° 26.\1979 LEA Application for Assistan?QlUnder Part B of EHA.

) /
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These charts hsve bees excerpted from various documenta and reflect t
editorial changea were made or sections paraphssed from the aources.
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Least Restrictive Znvironment

STATE

he oumbering and outliping used in those acources. 1o some casea minor

”

LOCAL

L. Genersl Policy

To the maximum extent prlctkcnbig, the
LEA sust provide specisl gervices to enable
handicapped children to participste 1n regular
educstional programs (45C.F.R. 121s.227).

To the saximum extent sppropriste,
hsndicapped childrea, including children
1n public and privste institutions, must be
educated with children vho are not handi-
capped (45C.F.R. 121a.550(b)(1);
4S5C.FP.R. B4.34(s)).

Special classes, sepsrste schooling, or
other removal of hsndicapped children
from the regulsr educstional environment may
occur only when the nature or severity of
the handicsp i1s such thar education in
regular classes, with thguse of supple-
mentsry sids snd services, may nhot be
schieved satisfactorily (45C.F.R. 1213.550
(b)(2); 45C.F.R. 84.34(s)).

Where s handicspped cbild 18 so dis-
ruptive 1a & regular classroom thst the
education of nonhandicspped children 18
atgnificantly 1mpsired, education 1n the
regular environment would not be sppro-
praate (42FR42497 (August 23, 1977)).

OCR has explained thst the provision
of an interpreter 1s considered & "supple-
mentary si1d or service”; snd, thereforé,
the school di®trict sust provide the
service and educste the child in the
regular educations! environment unless it
c}h)deuonstrate that such an 1nstructional
strdtegy would not be sppropriate for the
psrticular child (Memorandum from
Middleton to Brown conce}nxng the Akron
Public Schools (August 13, 1978)).

2. Continuus of Alternstive Placements

LEAS must ensure that a continuum of
slternative placements is availsbhp
including the following slternstives:
1) instruction 1n regulsr clssses (regular
class with i1ndirect services ja"regulsr
class, regular services with{direct services
snd 1nstruction within reguldr clsss, regular
class with rescurce room services); 2) special

l. Genersl Policy

The LEA must educste the child i1n the
leaat restrictive sppropriate educstional
program. Sepsrate schooling, self-contsined
classes, or other removsl of the child witb
special needs from the general education
program may occur only vhen, and to the
extent that, the student's special educs-
tion 1n s less restrictive environment cannot
be accomplished satisfactorily even with the
use of supplementary aids and services.

In meking this determination, the needs of
other children in the classroom may be cofi-

sidered (State Bylaw 13.04.01.06E; see slso

1978 Maryland Amended Annual Program Plsn
snd MARC decision).

—/\
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2. Continuum of Alternstive Placements

Stste law describes levels of special
educstion servces for handicspped children

Level I - The hsndicappéd child who may
be appropristely served in the general educa-
tion program receiving supplementsry
services. Minimum stsffing retio is 1 FTE
professionsl for esch 150 nonspecisl educs-
tion teachers employed by the LEA.

1. General Policy

Handicapped childrea will be placed in the
most enabling instructional environment to
accomplish the goals of the 1EP. They will be
given s chsnce to to school io the most
natursl and lntegr:ELd setting that is appro—
priste, 1.e., vhenefer possible, in regular
school settings with nonhandicspped children
of the same age. When studeats’ can profit from
full-time, part-time, or occasionsl participa-
tion 1n the regular program, schools sre expec~
ted to mske ressonsble sccomodations to the -
specific needs of the handicspped child to pro-
mote sppropriste 1integration (Bosrd of
Educstion Resolution 834-78).

In developing s child's IEP, the multi-
disciplinary tesam (SARD) estasblishes objectives
and recommends specific services, For services
not svailsble at the school, s referral to the
srea must be completed (ACES Gt page 18).

Handicspped ghilkdren have the right to
plscement 1n the‘eut restrictive lesrning
environﬁ\pt, as much ss possible with oon-
handicapped children (ACES, Appendiz D).
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2, Continuum of Alternative Plscements

A continuum of slternative educntionnl,//
services will be provided so that students cas
be placed in public or private programs appro-
priste to their individusl needs, considering
the intensity of services, instructional
sdaptations, snd specialized services
(Board of Education Resolution 834-78).
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— classes (self-contained Special classroom Level I1 -~ The handicapped child who may Any child suapected of requiring Level 5,
with part-time iostructios in a regulsr be appropristely served by receiving service 6, or 7 services must be referred to the area
class, self-contained class full-time in through the specisl education program oot to * dirfector of continuum education (ACES on

® a regular school, self-contsined special exceed an average of one hour per day. page 17). .

“  claas class 1o s specisl public day Services may be provided ®n an intermitteat Student/staff ratios will be commensurate
school facility); 3) specisl schools or continuous basis. Maximumw csseload must with the needs of the differeat levels of

, (self-contsined specisl clsss 1n private be an sverage .of 60 handicapped children per services provided. The Board of Education

day facility; public or private residentisl FTE professionsl. supports staffing ratios that are appropriate
facility), and 4) home 1nstruction and Lavel II1 - The handicapped child who may to the imdividualized needs of children to the
hospital progrems (45C.F.R. 1218.55}; be appropriately served by receiving special extent feasible, even if they are smaller than
DAS Bulletin Mo. 14 on page 19 (7/79)). educationsl services on s regular bssis not to maximum staffing ratios permitted by the MSDE
¢ exceed three hours per dsy. 1In additaon, (Board _of Education Resolution 834-78). e
resource assistance would be provided to the ¢
regular clsssroom teacher in order to
enhance the child's achievement. The
maximum case- load must be sn aversge of 20 .
' different. Bandicapped students per FTE -
certified specisl educstion teacher or 30
students 1f sn side is used.

- Level IV - The hsndicspped child who

may be #ppropriately served by receiving

. specisl educstionsl services up to six hours e L

| per day. Special education is provided by a

specis] educstion teacher in a-specisl class
y withia s general educstion facility snd
¢ related services, as described in the
Individusl Education Plsn, The maximum
‘ class size at the elementary level must be
an aversge of 10 hsndicapped students per
’ FTE teacher or 13 if PTE aide is provided.
Level V - The handicapped child who
requires a comprehensive special education
setting for his entire school dsy in a
special wing or day school. Services sre
provided in s comprehensive specisl educston
serring which includes specisl equipment and
related services. The maximums class size ’

(-6

. will be an sverage of six handicspped stu-
dent
18

per FTE tescher or nine 1f a FTE side
ovided. FPor Level V children vith
ficant physicsl impairments, the class ~
#2e must be sn sverage of seven handicspped —~
children per teacher snd aide. -
Level VI - The handicapped child who

requires 24~hour specisl education program-
ming and personal csre. Thia level 18

designed to provide instruction, treatament,

or both, on s short- or long-term basis in a

residentisl setting with all necessary

services snd equipment. Maximum clsss size — s
msust be an average of four to one teacher or 1_:)(3
suW@n to one with an side present.

~
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3. Locatios of Placemest

Each handica child’s educational

close as possible to

a child's 1EP requires some other
arrsngement, the child must be educated in
the school which he or she would attend if
not handicspped (45C.F.R. 1214.552(c)).
BEH has respouded to two lettérs con-
cerning the issue of the location of a
piscement. The first inquiry is whether
busing of mildly handicapped children to a
school district offering anm appropriate
spec1al edycation program mot offered by
the LEA conflicts with Part B of EHA. BEH
explained that the act ancourages multi-
© district cooperation ia order to develop
@ sufficient si1ze and scope for programs,

, especially 10 the more rural and spsraely
populated areas of the country (Letter to
Senator Bayh from Dr. Viasak 8/22/78).

The second inquiry is "(a) does Part B
of ERA require that, without exception, a
- handicapped child sust attend the school
closest to home and wvhich the child would
attend 1f not handicspped and (b) can
financial concerns be considered in making
placement 1n the school closest to the
ch1ld's hose 18 one of saveral fsciers to
be considered when msking s plsceament
decisi1on. Other factors are that each
child's placement must be determined
annually snd individually and must be
bsseéd on the IEP. Pinancial concerns can*-
not be the bssis for making a placement
deci1s1on. For example, if a child could
attend his own local school except for the
need to provide an side to assist him, it
would be hsrd to Justify sending thst
child to a more distsnt school (Letter
from lrvin to Dr. Prath 12/26/78).

1D
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Other Program Provisions - Home snd
“hospital instruction - short-term itinerant
instructional servies are provided to atu-
dents with physical dissbilities or in .
emotional crisis (maximum 60 comnsecutive
school calender days).

3. Locatian of Placement 3.

1978 Maryland Amended Annual Program Plan
adopts Part B of EHA policies set out in
Columa 1. State Bylaw 13,04.01.06F(4) under
"Special Rules Applicable 'to Certain Nonpublic
Placement” generally ppovides that “the
program is locsted in or within daily
commuting distsnce from the child’s :
*place of residence."

-

Location of Placement N

(See Poiué 1.)
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4. Ireqyc;c’ of Review of Placement and -
Relationship to LEP -
\

Placements must be (a) revieved anaually,
(b) based oo the child’'s IEP, and~{(c) take
19to cousideration the potentfal harmful
effects on the child or the quallty of the
’ services.

‘ .

5. MNonacademi¢ Settifh}s

Handicapped childrel
nonacademic and extracuAritular sefvices
and activities, meals, recess,
physical educatiom, etc., <th nonhandi-
capped persons to the maximum extent appro-
priate to the geeds of the handicapped
chyldren (45C.F.R. 121a.553; 45C.F.R.

84. 3h(b))

The Part B of EHA regulations conc’n
detailed policies concerning. physical
education. Each hagdicapped must be
afforded the opportunity to participate in
the regular physical jeducation program
enrolied full-time
1n a separate” factlity or (2) the child
needs specially designed physical educa-
tion, as prescribpd in the IEP (45C.F.R.
121a2.307(b)).

Section 504 generally providés that
reclpients may offer physical education
classes 1n separate settings 1f consistent
vith the least restrictive alternative
#tandards. However, no qualified
hand:icapped person may be denied the
‘opportunity to compete for teams or tb
participate i1n courses that are not
separate or different (45C.F.R.
84.37(c)(2)).

31
@O

A%

4. Frequency of Reviev of Pllcelent “and
Relationship to IEP

The 1978 Maryland Amended Annual Program
Plan adopts Part B of EHA policies set out in
Column 1., '

| N .
3

5. Nohaégj‘Settm&l

The gen’oli;y‘ set out in the 1D78
Maryland Amen Annual Program Plan (s
above“under Point 1) applies in particylar-to
fonacademis and extracurrlcular servifes, ia-
lcluding meals, :ecess period, and physxcul edu-
cation (Amendme o 1379 Maryland Amended
Annual Progrdﬁfgﬁ:zif\\ \

r -

t

4. Frequency of Review of Placement and
Relationship to lEP

ACES requires annual review after initial
60—day review (see chapter on IEP).

.

5. Nonacademic Settings

Il

Students placed 1n special education self-
contained programs plrtlclplte in the regular
education programs in all appropriate academic
areas and 1n wmost cases are able to atténd
regular art, music, physical education, home
economics, and shop clesses (1979 LEA Applica-
tion for Asslstlnce Under Part B of EHA)




CHAPTER 10

NONPUBLIC AND RESIDENTIAL PLACEMENTS
AND TRANSPORTATION THERETO

’
P’

- «

I. Introduction. - N

Under federal and state law, an LEA must provide directly or make

arrangements . with other entities for the provision of a' FAPE to

handicapped children residing ig its jurisdiction. In addition, a

parent may chodWe to place a chiid in a private school, even though

: the school district has made available to the child a free
" appropriate public education. *

: This chapter analyzes ‘the federal and state mandates! pertainigg
to nonpublic placements by LEAs and parents, including placements in
residential facilities. The chapter also analyzes the mandates
conferning the provision of transportation to such placements.

. II. LEAB'Requﬁsibility with Respéct to Children Referred to or Placed
in Nonpublic Schools -

A .

A. Overview of the Legal Mandates -

Whengver an LEA places or refers a handicapped student to a
private school or facility to satisfy the FAPE requirement, the
following general principles must be adhered to:

1. The handicapped child must receive special education, and
related services.

2. The placement must be v

a) In conformance with the child's IEP
b) At no cost togthe child's parents
c) At an approved school

3. The handicapped child placed in the private school must be
afforded all the rights of handicapped children served by
w the pyblic agency.

4. The LEA remains responsible for compliance with the federal
. mangates.z

L]
’

1. The federal mandates are set out on pages 10-6 thrpugh 10-11, Column 1.
e state mandates are set out in-Column 2, on pages 10-6 through 10-il.
2.\45C.F.R. 121a.401(b) and 121a.347. See also 45C.F.R#84.33 (c) (3).

*
|
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The state bylaw contains comprehensive olicies governiw
nonpublic school placements by LEAs. The bylaw 1

supplemented by a comprehensive handbook prepared by the
state. In1fenera1, the bylaw reiterates the federal mandates

and sets ou specific procedures which LEAs in the state must

A~ follow. The main feature of the bylaw provides that all

. nonpublic school placements must be approved by MSDE.,
One state policy which may be inconsistent with federal law
provides that the parents of a child placed in a nonpublic
program by the LEA must pay an amount reasonably estimated to
represent "other nommedical costs" which would normally be
incurred by parents -in 'caring for a child in a local public
school and living at home. 3

B. Analysis of MCPS' Documentation
MCPS' practice is to act in conformity with the policies "for
nonpublic school placements issued by the MSDE and to monitor
the program operated by the nonpublic school ‘to assure
compliance with the. federal and state mandates.® Thus, MCPS

. is consistent with federal magdates to the extent state policy
is consistent with federal mandates. With one exception, state
policy and, therefore, MCPS procedures appear to be consistent
with federal law. The one exception, which was described above,
involves the charging of parents certain costs for caring for
children placed i nonpublic programs.

Although MCPS's procedures are generally consistent with federal .

and state mandates, they may not be adequately disseminated to
MCPS personnel. ACES, one of MCPS primary sources for
communicating directives to personnel, makes no mention of the
%Bécific state or federal mandates. The failure to include a
etailed description of the federal and state mandates 1a ACES
er an appendix thereto increases the possibility that practices.
within the school will be inconsistent with such mandates.
.
III. Residential Programs

The federal regulatmg contain specific provisions overning

) placements or geferrals® to residential programs. Undeg} these
regulations, residential programs, including nonmedical care and
room and board, must be provided by the LEA at no cost to the
handicapped child's parents.’

The NSDE policy and MCPS procedures respecting residential
placements are discyssed above under Section II.

3. State Bylaw 13.04.01.06F.

4. MSDE Nonpublic School Tuition Assistance Guide ™ ;

5. OCR recently issued a letter of findings against the Maryland State
Department of Education concerning this issue (February 26, 1980). Negotia-
tiohs are presently in progress. The state bylaw formerly provided that
parents must pay '"raw food" costs for children placed in nonpublic pro-
grams. In response to federal directives, this policy was repealed. *

6. Board of Educaton Resolution 834-78 "Policy on Education of Handicapped
LHildren." (December 5, 1978). An outdated MCPS regulation (335-4) should
be repealed or revised. R ’ '
“7. 45C.F.R. 121a.302 and 45C.F.R. 84.33(c)(3).

10-2 162' | .‘ 5
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" IV. Placements By Parents

- Federal and state law provide that if an LEA makes available a FAPE
but the parents choose to send their child o a nonpublic school,
the LEA is not financially liable.8 /ﬁCPS documentation 1i8

consistent with Sfe federal and state manﬂétqs.
5 \\\

“

V. Placements for Noneducational Reasons

"

When a nonpublic school placement, e.g., a residential prograﬁ, is
necessitated by noneducational reasons, e.g., the child's home
condition, federal policy is that the LEA must still make available

a FAPE. However, where residential placement is required, the LEA

need not pay for room and board. The federal policy is silent with
respect to the LEA's obligation to pay for the educational costs of
the residential prpgram.9

L}
State law provides that the SEA may authorize reimbursement of the
costs of the educational program up to the amount equivalent} to the
\\ cost of the school program a handicapped child would have Attended

while living at home, 10

MCPS procedures are consistent with state law. Since the federal
policy regarding placements for noneducational reasons 1is unclear
(see above), it is impossible to determine whether the state and
local policies are acceptable. MCPS or MSDE should seek a
clarification from OE and OCR, / T*#

s

VI. Transportation to Nonpublic Placements

. A. Overview of Legal Mandates

Section 504 provides that when an LEA places or refers a
» handfbapped ch1ld to a program not operated by the recxpxent,
the recipient must ensure that ''adequate transportation' to and
from the program is provided at no greater cost than would be

J

ingfirred if the child had attended a program operated by the:

cipient.ll v
“\ - Part B of EHA defines the term "related services" as including
. transportatxon.lz- Thus, where transportation 1is required to

assigt a handicapped person to benefit from special education,
in accordance with the IEP, it must be provided by the LEA at no
cost.13 BEH explained that children placed in residential
programs must, &t a mipimum, "be provided transportation at the

,

8. 45C.F.R.: 121a.403, 45C.F.R. 84.33(c) (4), and 1978 Maryland Amended

Annual Program Plan. - :

9. See section-by-section analysis accompanying the 504 regulations,
. 42FR22691 (May 4, 1977) and letter from Tyrell to Schwartz, May 8, 1978).

10. State Bylaw 13.04,

. 11, 45C.F.R. 84.33(c) (2). See also 45C.F.R. 84.37 (6) wherein’

"transportation' 1s included as a "nonacademic service."
12. 45C.F.R. 121a.13.
13. 45C.F.R. 121a.300.

ERIC 10-3
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beginning and end of the school term and for scheduled school

holidays and recesses. Additional transportation should be
determined on a cese-by-case basis.}4

OCR has explained that the LEA (and not “the- ?Etentq} must provide
the necessary transportation. An LEA can make an arrangement with

k»/Aa parent to assume its responsibility in exchange. for reimburse-

\_bufsement must be provided for attendance at nonresidential

gent of costs. The LEA can not require that the parents enter

into such an arrangement.15

- -
! . X

The/ state bylaw16 provides that daily transportation or reim-

facilities in a 50-mile radius. The bylaws also provide that
handicapped children living beyond the 50-mile radius are eligible
for two round trips each year, but certain children attending
residential programs shall have transportation to and from their
homes on weekends.

—
Analysis of MCPS Documentation :
MCPS' procedures regardxng transportation of handicapped students
are generally set out 1n MCPS Regulation 215-1 which was reissued

on September 12, 1979

~

!

In several respects, MCPS' regulation pertaining to the trans-
portation of handicapped children to private residential programs
is inconsistent with federal mandates. In other respects, it is

‘not sufficiently comprehensive.

.

MCPS' practice of limiting to -two the amount of trips for which
reimbursement will be provided for residential placements outside
a 50-mile radxus is inconsistent with the minimum federal require-
ments described above.. a

Second, to the extent that MCPS. Regulation is construed as
requiring that parents of handicapped students make their own
transportation arrangement such a practice is inconsistent with
Section 504. LEAs may not force parents to tranmsport their own
children.

Third, the documentation regarding transportation to summer school
may be inconsistent with Section 504 and ?Art B of EHA if OCR and
BEH conclude that 12-month scheduling is required.

MCPS' documentation is not sufficiently comprehensive because it
does not provide, as required by federal law, that the amount and
type of transportation provided must be consistent with the IEP.

14, Letté& from Tyrell to Dorman (10/4/78) see also a recent Letter of Findings
issued against the Maryland State Department of Education (February 26, 1980),
which found this policy to be in violation of Section 504.

15. Letter from OCR to Bernstein (1978),

16. State Bylaw 13.04.01.03H.

17.48bid.
18. See

also Board of Education Resolution 834-78 "Policy on Education of

Handicapped Children" (December 5, 1978).

»
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VLI. LEA Responsibility with Respect to Handicapped Children Attenqing

. Private Schools Not Placed or Referred by LEAs

-

Under Part B of EHA, public schools must provide genuine
oppo;tunltles to children attending private schools to participate
in special education, programs. 19 " The regulations contain eight
major requirements cqpcernlng this responsibility. The state policy
is generally consistent with the federal poliCy.20 MCPS
procedures pertaining to the diagnosis of children attending
nonpublic schools  is generally comsistent with federal and state
,mandates.ZI However, no written MCPS documentation was located
concerning the delivery of services to handicapped children
attending nonpublic schools.

19. 45C.F.R. [21a.452-460.

20. 1978 Maryland Amended Annual Program Plan, 1979 Maryland ended Annual
Program -Plan, and Amendments to 1979 Maryland Amended Annual Program Plan.
2l. Memorandum entitled "Procedures for Requesting Diagnostic Services for
Nonpublic School Students' (November, 1978).

¢

.
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These charts hsve besn excerpted from various documents and reflect the nsumbering and outlining used in those sources’. In sows csses minor S
editor1sl chemges wers made or sections parsphased from the sources. //
Moapublic snd Residential Plscementscsnd Trsnsportstion Thereto ) ,
N . K
FEDERAL STATE . LOCAL ’ -
1. LEAs' Respoosibilities with Respect to 1. LEAs' Responsibilities with Respect to 1. LEAs' Responsibilities with Respect to
Children Referred to or Placed 1n Children Referred to or Placed in Children Referred to or Plsced in
Nonpublic Schools Nonpublic Schoois (13.04.01.06F; see slso NonpubIYc Schools -~
MSDE "Nonpublic School Tuition Assistsnce
Handicapped children plsced 1n or re- Guide' and 1978 and 1979 Maryland Amended When 8 child is placed 1n 8 non-MCPS
ferred to a private school or facility Annual Program Plan). setting, in conformsnce with MSDE requirements,
by san LEA must be: (1) provided specisl . MCPS personnel will monitor the prograa
education snd related services, (2) 1n The state bylaw contains comprehensive delivered to the child to sssure that psrtici-
conformance with the [EP requirements, - policies regarding placements in monpublic psting schools meet MCPS program standsrds
(3) st no cost to the parents, (4) at s plscements. Certain of the major policies (Bosrd of Educstion Resolution 834-78 "Policy
school which meets the standsrds thst sre set out below. First, the SEA spproves on Education of Handicspped tldren.” See
apply to state and local educationsl sll nonpublic school placements. Second, alao MCPS Regulation 9335-4 entYled "Referrsl
agencies, and (5) afforded all the rights the placements are for one year. Third, for tuition Assistsnce for Nompublic School
of 8 handicspped child who 18 served by the nonpublic schools must be approved by Placements of Randicapped Childrea.” (This
the public agency (45C.F.R. 121a.401(b). the SEA. Fourth, 8 chi1ld recommended for - regulation 1s outdsted snd should be
See slso 45C.F.R. 84.33(b)(3)). nonpublic placenent wmust be sfforded sil revised.)).
When referrsls sre made by LEAs to the rights provided by state and federsl
oonpublic schools, the LEAs remain respon- laws and their governing regulations.
sible for complisnce with the federal Fifth, 1n arrsnging for special education !
mandates (Id.; see also 45C.F.R. 121a.347). *  services, the parents of the child aust *
pay sn amount Teasonably estimated to
represent other costs which would normslly
be i1ncurred by parents in csring for s
chi1ld enrolled 1n a local public school
and living at home. Sixth, the placement
eligibility creteria i1nclude, among others,
the following: the child 18 being recom—
mended for placement 1nto s nonpudblic
special educstion program thst is sppro-
priste t5\:;l verified educational needs
snd is 1o %dte lesst restrictive sppropri- .
ste setting. Seventh, LEAs must rseviev
’ placement in monpublic school facility or ’
prograa.
2. Residentisl Placementas 2. Residential Placements 2. Resident:al Placements - \‘,
If placement in 8 public or privste Stste policy i1s set out under Poinmt 1 Local policy is set out under Point 1 1 (}
residentisl program is necessary to provide above. above. U A
a freessppropriate public educstion to s )
hsndicspped person becsuse of his or her
handicsp, the program, i1ncluding nommedicsl ' !
csre and room sdd board, shsll be provided :

st no cost to the person or his or her

psrenta og guardian (45C.P.R. 1218s.302;

45C.F.R. B4.33(c)(3)). )
BEH snd OCR, in & joint letter,

explained thst LEAs snd SEAs msy not charge

psrents "rev food" costs when s child is *

placed tn or referred to s residential - "T”ﬂb7 ‘ ’
program by the LEA (Letter from Tatel and

Martin to Hornbeck, August 29, 1978). * ' )

N
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3. Placements By Parents

If a FAPZ i1s msde available by the LEA
for a handicapped child and the parent
chooses to place the child in a private
school, the LEA 1s not required to pay
for the child's education. The handicapped
children 1n those private schools can
participate 10 special education and
reljted services offered by the LEA 1f the
pareots of those children so desire. Disg
agreements are subject to the due process
procedures (45C.F.R. 1218.403;
45C.F.R. 84.33(c)la)).

Placements for noneducationsl Reasons

When sesidential care 18 necessitated,
% by the student's handicap but by factors
such as the student's howe conditions, the
recipient 18 not required to ‘pay the cost
of room snd board. (42FR22691 (May 4, 1977)).
BEH has explained that 1f s child 1s
placed for noneducational purposes the LEA
1s st1ll responsible to make FAPE available.
This may be accoaplished through a teacher
in a hospital or a visitiog instructor

. (Letter from Tyrrel to Schwartz 5/8/78).

Transportation to Nonpublic Placements

Section 504 states that 1f a recipient
places a hsndicapped person 1n or refers such
person to®a program not operated by the
recipient, the recipient must ensure Lhat
adequate transportation to and from the
program is provided at no greater cost than
would be incurred by the persoan or his or
her ,parents or guardian 1f the person were
plsced 1a the program operated by the
recipient (45C.F.R. B84.33(c)(2)).

Neither the EHA statute nor the EHA
regulations set sinimum numbers of trips
home from a residential facility. However,
such children should be provided transporta<

3. Placements By Parents

When & handicapped child ia offered &
FAPE and the parent chooses to enroll their
child in a private school, the SEA and LEA
are oot financially liable (1978 ¢aryland
Amended Annual Program Plsn).

4. Placements for noneducational Reasons
T13.04.01.06F(2)(3))

When placements are made for non~
educational reasons, the SEA may, upon the
request of the LEA, approve the placement
in sn slternative special education program
in cooperation with the child's family and
the appropriate state or local agency respon—
sible fqg the child's care. The SEA may

ris reimbursement of the cost of the
educanional program up to the amount
equivalent to the cost of the school program
he/she would have attended whyle living st
hoae. "

5. Transportation to Nonpublic Placements

(State Bylaw 13.05.07)
(13.05.07.01B) ' \

(1) FPor purposes of pupil ;rlnsportﬁtion, s
handicapped pupil 1s one who needa special
trsnsportation arrangements to & facility to
which reimbursement shall be provided :
for eligible handicapped pupils from
established school vehicle stops to the o
appropriate school and return from the
school to the established school vehicle
stops. Transportation shall be coopera~
tively considered by the Admission,

3. Placements B parents
MCPS procedures incorporates by reference

state policy. See Point | above.)

[

Placements for noneducational Reassons
(MCPS procedures incorporates by reference
state policy. See Point 1 above.)

-

.

5., Transportatidon to Noppublic Placements
MCPS or privately contracted transporta-
tion will be provided sd that handicapped
children can be moved to and from school in
a reasonable time. The special needs of the
handicapped child will be taken into account
when planning for trensportation needs (Board
of Education Resolution 834-78 "Policy on
Eduéation of Hsndicapped Children™).
According to the following criteria set
out in MCPS Regulation 215-1, financial a1d

.for transportation 18 provided to parents of

pupils for whom placement in a private school
and payment of tuition has been approved by
the State Department of Education.
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tioo as a “related service™ to and from the
school at the begimning and ead of the
school terwm and for scheduled school

bolidays and recesses
state policies should
determinations of how
transportation should

OCR has explained

at a minisum} but
allow case-by-case
often additioaal
be provided.

that pareats may not

be required to transport their children to-
appropriate placemeats located 1n other
school districts (Letter from OCR to (2)

Berastein, 1978).

S

3) -

~(Stlte{5ylav 13.05.08)

Review, and Dismissal Committee in

charge of special education placement

and the office of transportation in the

local education agency. Appropriate

facilities sre:

(a) Public schools

(b) Sbetd Department of Education
approved nonpublic schools

(c) State 1nstitutions

(d) State schools

The following are the distance limita-

tions for the transportation of handi-

capped puplls:

(a) Handicapped pupils attending a State
Department of Education approved
school during the regular school ’
year may be provided daily trans-
portation if they live within a
S0~mtle distance of that school.

(b) Handicapped pupris living beyond
the limit established in Section
.01.3(2)(a) ;above shall be eli-
gible for two tround trips each
school year.

(¢) Certain resident handicapped
pupils attending State Depart-
ment of Education approved
public or nonpublic schools shall
have trsnsportation available to
and from their home areas on
weekends.

A driver aide may be employed to

serve on each vehicle that transports

mentally, physically, or emotionally

handicapped pupils.

= (13.05.08.01B)

(1)

(2)

The local school system shall arrange
transportation for handicapped pupils
through the local transportation
office in cpoperation with the local -
special edzftion office. '

The regula school year for handicap-
ped pupils shall be approximately the
same as the regular public school year
of the local school 3ystem in which
the pupil resides. When weekend
transporation 1s provided, the local

(1)

(2)

(3)

(4)

(5)

Daily transportation within s 50-mile
radius may be provided. (Exceptions
require approval by the state supervisor
for pupil transportation.)

Parents of pupils who sre in residential
placement i1n a location beyond the 50-mile
limit are eligible for reimbursemént for
the cost of two round trips esch school
yeart.

A milage allowance is established by the
Board of Education for pupils who are
entitled to daily transportation.

Parents ire expected, where possible, to
form car pools so that several pupils may
be transported at the approved ailesge
rate.

Financial support is not available for
transportation to summer school.

LI
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’

school system msking the transporta-
‘ tion available shall establish pickup
discharge points along major
highWays within reasonable distance
of tjie pupil’s home.
Drit¥er aides shall Be assigued only
wjen necessary. More than one aide
r vehicle may be fugded based upon
reéuggis from the local school systems
to the 3State Department of Education
) F1 explaining the circumstances that
juatify the exception.

(13.05.08.01D(2)(d))

Nonapproved programs include:

(d) Transportation of adults, except

. persons between l&'lnd 20 years

N . old who are enrolled in an
approved regular or special
éducation daytime school program’
and parents who are participating
' in special education parent/

. infant programs.
(13.05.08.02A(4)) °
.. . (4) The placement of handicspped children

- in facilities outside the couaty of
residence when the distance *from the
home to the school 1s greater than 50
miles changes the service from daily
transportation.to a legg frequent
service based upon distance.

(13.05.08..020) ¢

Transportation of Handicspped Children.

Traansportation of handica;ped pupils to

schools designated snd approved by the

Statp Department of Education shall be

funded as follows:

(1) Transportation to schools within'a

¢ ) ' *50-mile distance of the pupil’s homé

shall be provided under the same
conditions applied to regularly
enrolled handicapped pupils.
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Aruitoxt provided by Eic:

>

LEAs’ Reaponsibility with Respect to
Handicapped Children ‘Attending Private
Schools Not Placed or Referred by LEAs
(asac{i‘ei. 121a.452-,4607,

a) LEAs must purovide Sem‘m\ea‘oppor- .
funities to participate in spég;}l.ed a-
tion and related services designed
meet the needs of private school handi-
capped children residing 1a 1ts juris-
dicition (45T E.R. 121a.452).
= D) The number and needs of handicapped

, students attending private schools must be

determined aft’consulta;lon with persons
knowledgeable, the needs of these children
(45C.F.X. T71a.353). 7~ -

-

(2)

.

¢3)

[

4)

policies set out in (a) and (c)-(h).

.
.

A school may 0per|té ss a residence
and ‘requégt weekly transportation
instead of ily: transportstion. If
the number pupils earolled is
sufficient, s weekly program shall be
arranged and opgrated by a local
school system selected by the State
Department’ of Education. Tdtal costs
for this service shall be pZyed by
the stafé and shalb includg purchase
of“the netessary vehiclg, operating
costs bssed upon the per‘mile factor,
#d driver. and aide salaries. A
local schqpl syseea within & 50-mile
distance may provide either daily or
veekly transportation, but not both.
For pupils assigned to schools which
would require traveling .ip excess of
50 milestone way and which provide no
weekly transportation for residents,
two round trips per year from, the home

\ ‘o the-school at tourist glass air
flight fare shall be alldWed. The
local school system shall ey the
parties ianvolved and verify. the rates
before requesting state reimbursement.
When it is not possible to provide

* transportation with existing equip-
ment, the local school system may Pay
the pareats of the handicapped chil-
dren to provide the servigte. The ‘
State Department of Educafion shall
reiaburse the local school system an
snount as specified in the table of
rates. ' .
LEAs'. Responsibility with Respect to
Bandicapped Children Attending Privdte
Schools Not Placed or Referred by LEAR

- (1978 and1979' Maryland Amended Annual
Program Plan, Amendments~to 1979 State Plan)

" The state has adoptéd the federal
There

is no state policy requiring consultstion
with persons knowledgeable abbut the needs ~

of private school handicapped children
before making determinations concgfning,

among other things, their n

LEAs' Responsibility with Respect to
Handics d Children Attending Private
,Sghools Not Placed or Referred by LEAs

Requests for diagnositc services .for chil-
dren sttending nonpublic sthools should be
referred to the Disgnostic and Professional
Support Team and should be coordinaped through
authorized persons employéd by the nonpublic
school (Memorandum entitl4d "Procedure for
Requesting Dxaénqstic Services for Noopublic
School Students' November, 978)2
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c) specisl services provided to Private
school hamdicapped children wmay be differeat
than those provided to public school handi-
capped children i1f: (1) the dyfferences
are necessary to meet the needs of such
children and (2) the services provided are
comparable to tnose provided to public
school childrea (45C.F.R. 121a.455).

d) Puolic school persoannel may be u’!e
available 10 other than public schoot
facilities oaly to the extent required to

¢ provide gecessary services and only vhen
those services are oot rmally provided by
the private school (43C/F.R. 121a.456).

e) LEAs mist mafntain administrative
control and directien over the services and
equipment provided (45C.F.R. [218.456 and
457,

£) Part B of EHA funds may ngt be used
to pay for conitrn_acuon or private school
teacher's salaries except for services
periormed outside regulaf hours of duty and
under public supervisioa and control
(45C.F.R. 121a.456).

g) Private school children enrolled 1n
programs carried out i1n public facilitied
may sot be segregated oo the basre—of-
religious affiliation 45C.F.R. 121a2.458.

h) Provisions for serving private
school handicabPped children may not include
the financing of the existing level of
1astruction 1n the private schools
(45C.P.R. 121a.460).

O
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CHAPTER 11

NOTIFICATION

~r

Overview of Legal Mandates! ,

One of the most

lmportant procedural requlrements -contained in the -

Section 504

federal and state laws is

the notification provision.

‘provides that
Handicapped persons
provide a freé appropriate
person within its
child's handicap.?

and their

_recipient# aust

public

jurisdiction, regardless

take
parents

"~

steps

of

the

£o
education

of

-annuall
reciplent’s.

. to

notify
duty to

to every handicapped

the

severity of a

The state bylaw provxdes that each LEA must provide the public with
‘ _ information regarding gpec {al education programs and related services
consxstent with the age s public information policy. 3

II. 4 Cs

Analysiﬁ of MCPS Documentation

- ]
MCPS employs several procedures sbr commurnicating its obligations
under Section 504 and Part B of EHA' to handicapped chxldren and their
child

parents.

The most notable are "the

identification procedures

discussed under Chapter 2 and the dissemination o

f pamphlets such. as

A Handbook for

Parents

(MSDE)

and Is

Your

Child

" Legal Rights:

Handicapped? Parent-to-Parent Advice on What to Do.  MCPS public

information poligy 18 set out in MCPS &egulétion 260-1.

Z

\

.. The federal mandates appear in Column 1 ‘on pageN1-2.
-y

arerset out in Column 2.

~45C.F.R. 84. ié/gza‘
. 1.04E

3..?St|te Bylaw

4. The local documentation is” set out in

X

o

The state mandates

.

-~
Column 3 on page 11-2.

v

176
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| Theaa cha have been excerpted from various documents and reflect the numbering and outlining used in those sources. 1o some cases minor
editorial ¢ ges were made or sections paraphased from the sources.
\ v .
Not:fication R '
r . . " .
FPEDERAL STATE \‘ - LGQCAL
3
LEAs syst annually take appropriate steps The LEA must provide the public-with ' See Child Identification Procedures
to notify handicapped persons and their parents 1aformatgeon regarding special education \ Chapter 2: . .

. of the reciprent’s duty to provide a free programs and related services consistent \ .HCPS s public information policy 18 set
appropriate public education to each handi- with the agency's public inforwat:ion ?ohcy \ out in Regulation 260-1 (April 2?, 1979).
capped person within the recipieat’s jurisdic-~ (State Bylaw 13.04.01.04E). ) \
tion, regardless of the severity of a child's R 4
handicapping condition (45C.F.R. 84.,32(b)). . ¢
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CHAPTER 12

PERSONNEL DEVELOPMENT ‘

I. Overview of the Legal Handates1

Applications submitted by LEAs under Part B of EHA must include
procedfres for implementing and using a comprehensive system of
personnel development established by the SEA.2

The state bylaw 'provides that each LEA is responsible for the
implementation of a personnel development plan which includes the
in-service training of general and special education, instructional
and related services, fnd administrative and support personnel.3

II. Analysis of MCPS' Documentation

MCPS' documents respecting the design, implemgntation, and use of a
comprehensive system of personnel development are consistent with the
federal and state mandates.

: P // .
L. .The federal mandates are set out in Column 1 or® page 12-2. The state
mandates are set out in.Column 2. ’ ’

2. 45C.F.R. 12la,224~ See also 45C.F.R. 121a,380-.387.

3. State Bylaw 13.04.01.04I. a ‘

\ +
— .




(4240

O

ERIC

Aruitoxt provided by Eic:

‘ T~ .

Theae charta have been eacerpted from various documents amd reflect the numberiog and outliaing used in those aources, In sowe cases minor
editorial ‘chasges were sade or sections paraphased from the aources.

e

FEDERAL

Personnel Development

STATE

“~

LOCAL

Applications subaitted under Part B of
EHA sust 1nciude proceddres for 1mplementing
and using the comprehensive systea of
personnel development established by the
SEA (45C.P.R. 121a.224. See also
45C.F.R. 121a.330-387, which describe tne
coaponents of the SEA's plan (scope of the
systea, participation of other agencies and
institutions, i1n-service training, personnel
development plan, dissemination, adoption of
educational pracrices, evaluation, and techni-
cal assistance to LEAs)).

&
+

Each LEA 1s responsible for the 1mple-
mentation of a personnel dev@opment plan
which inclbdes the in-service training of
general and special education, 1nstructional
and related sérvices, and administrative
and suppdrt personnel (State Bylaw
13.04.01.041).

In-service training programs will be
developed so that genersl educatgrs can acquire
a basic understanding of handica d children
and their families and learn to work effec-
tively with the handicapped.

Lmprovement apd of new educational strategies
and matrials {resulting from research and
detonutratlo activities, Opportunities for

~coktinuing pryfessional development based on

1dent1fred individual or group staff needs
will be provided (Board of Education

Resolgrion 834-78 "Policy on Education of
Handffapped Children" (December 5, 1978)).

1n order to assess MCPS' personnel
dejflopment needs, a questionnaire was given
tokeabh area and central office continuum
education stsff member, 1In addition, each of
the in-service trainers distributed questioo-
naires to each of the local schools they work
in, The results are then tabulated and
returned to continuum education staff
development office for planning.

In order to implement the state’s
Comprehensive System ' of Personnel Development,
an in-service coordinating committee was
formed, The committee announces the MSDE
guidelines to all reviewed reguests for
in-service, prioritized requests and submitted
these proposals to the MSDE for funding (1979
MCPS Application for Assistance Under Part B
of EHA), See also MCPS Regulation 440-7
(August 24, 1979) "Staff Development Programs
for Supproting Services Esployees” and MCPS
Regulation 440-3 (July 17, 1979) "Establishing
and laplementing an In-service Course for
Teachers.”




CHAPTER 13 - va)

PRIORITIES s

J

4

I. .Overview of the Legglxhqndatesl .

-~ ’

Congress recognized that/ in 'the initial years of Part B of the EHA.
program of assistance there might be major controversies concerning
the distribution of the Ilmlted federal aid to the various categories
of handicapped chxldren. To avoid such a 'battle,'" Congress devised a
system of priorities, Under the system, LEAs must use Part B of EHA
funds in the following order of priorities:

) A. To provide a FAPE to first priority children (see table for
definition) .
) > B. To provide a FAPE to second priority children (see table for
definition)

C. To meet other requirements2

The state plan is inconsistent with the federal provisions. It
confuses the priority provision (which prescribes wMich children will
receive the limited assistance provided under Part B of EHA) with the
provisions specifying the timelines for providing a FAPE to ald
qualified handicapped persons.3 ’

II. Analysis of MCPS® Documents®

L 3
f MCPS' documentation is consistent with the federal mandates specifying
~ the priority distribution of Part B of EHA funds. - .

1. The federal mandates ar€ set out in Column 1 on page 13-2. The state
mandates appear in Column 2.

2. 45C.F.R. 121a.321. _
3. 1978 Maryland Amended Annual Program Plan. [See also the 1979 .Maryland
Amended Annual Program Plan. ) ég
4. The local documents are set out in Colgmn 3 on page 13-2.

. 2

ERIC” ' Is2
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These charts have been excerpted from various documents and reflect the aumbering and outlining used in those sources. In some casges minor
editorial changes were made or sections psraphased from the sources. - :

PEDERAL

Priorities in the Use of Part B Funds

STATE

LOCAL

Zach LEA must use funds received uager
Part B of EHA 1a the following order of
priorities: -

(1) To provide a FAPE to first priority
children, 1.e.; handicapped children who are
10 an age group for whrch the state wust make
available & FAPE and are not presently receiv-
1ng any education

(2) To provide a FAPE to second priority
children, 1.e., handicapped children receiving
an 1nadequate education

(3) To meet other requirements (Note:
after September 1, 1978, there should be no
second priority children since Part B of EHA
requirea that all children receive a FAPE as
of that date) (45C.F.R. 121s.321),

By September 1, 1978, sll first pri-
ority children, aged 5-20, gist have avapl-
able to them a FAPE.

By September 1, 1978/ all second
priority children must hade available to
them at least an interim FAPE (1978 Maryland
Amended Annial Program Plan.' See also 1979
Maryland Amended Annual Program Plan).

MCPS meets the needs of all Priority | end
Part B of EHA will be
used with respect to first priority childrea

2 children aged 5-20.

whtt have not been previously identified.
Part B of EHA funds will also be used for

first priority ghildren aged 0-4 (1979 LEA
Application). wl

i

A\

34,
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CHAPTER 14 . .

PUBLIC PARTICIPATION

)

. Overview of the Legal Mandatesl

Part B of EHA includes specific provisions ensuring participation by
the public¢ with respect to the design, implementation, and evaluation
of programs for handicapped students. Each application for assistance
under Part B of EHA submitted by an LEA must (1) provide for making
the application and all documents related thereto available to the
general public and (2) make all evaluations available.? N

: .

II. ‘Analysis of MCPS' Documents3

MCPS' policies, as set out in its regulatlonsa, are consistent with
the federal mandates.

1. The federal mandat®®F are set out in Column -1 on page 14-2,

2. 45C.F.R, 12%a.234.

3. The MCPS policies are set out in Column on EES_ 14-7,

4. See MCPS Regulation 201-7 (December &, 1972) "Public Participation in

Meetings of -the Board of Education'; MCPS‘Regulat1on 270-10 (June 21, 1974)
"Gommunity Participation in Decision-Making at the Local School"; MCPS

Regulation 270-9 (November 3, 1972) "Community Involvement-Inquiries and '

Complaints"; MCPS Regulation 260-1 (April 25, 1979) "Public Information (MCES
Pohcy)"‘ 'HCPS Regulation 260-2 (June 22, 1979) "Public Information (State

Law)." also. a letter - from the superintendent’ .to. organizations

:epreaentlng handicapped children concerning ~the formation of a Qontinuum
ducation Advisory Committee to increase public participation (April 19, 1979). o

\ . s~
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- v
Each LEA application must provide for MCPS Regulation 201-7 (December 4, 1972)
making the application and all documents “public Participation in Meetings qf the Board
related to the application avsilable to of 'Bducation.”

. pareats sad the general public and ensure . MCPS Regulation 270-10 (June 21, 1974)
that all evaluations and reports are public ‘ ¢ "Community PartQcipation in Decision-Making
1aformation (asc.r.l./lzu.zu). ) . At.tha Local School."”

. P MCPS Regulation 270-9 (November 3, 1972)
: ( ' "Community Involvement-lnquires and
Commplaints’.” .
> MCPS Regulation 260-1 (April 25, 1979),
“public lofromation (MCPS Policy).”
. MCP§ Regulation 260-2 (June 22, 1979)
, "Public Information (State Lavw)."@
) ) These regulations provide, among okher
things, that documents such as the LEA
. application, all documents related thereto,
. ' "evaluations, snd reports are public .
information.
; ¢
I 4 A .
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These chirts have been excerpted from various documents and reflect th¢ numbering and outlining used in those sources.
editorial changes were made or sections parsphased from the sources.
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In some Cases minor
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bele charts have been excerpted from various documents and reflect thg numbering and outlining used in those sources.
editorial changes vere made or sections paraphased from the sources.
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»  Public Part iciyltiofx

-

In some Pases minor
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.. FEDERAL STATE ' ) LOCAL ,
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Each LEA application must provide for MCPS Regulation 201-7 (December 4, 1972)
making the application and all documents “Public Plrtxcxpltxon in Meetings qf the Board
related to the application available to , of 'Education.”
. pareats and the general public and ensure . MCPS Regulation 270-10 (June 21, 1974)
that all evaluations and reports are public ¢ “Community Puﬁcxpanon in Decuxon—!nkmg
raformation (45C.F.R. /21: 234). » At.tha Local School."
. . : ’ MCPS Regulation 270-9jhovenber 3, 1972)
. { : "Comnunity Involvesent-Inguires and
. Commplaints’.”
. > MCPS Regulation 260-1 (April 25 1979)v
. ‘ "public Infromation (MCPS Policy).”
. . MCP§ Regulation 260~2 (June 22, 1979)
, "Bublic Information (State Law).'@r
: _— ‘ These regulations provide; among okher :
' ] : . = things, that documents such as the LEA
. . .nppllcntion, all documents related thereto,
* . « ‘ * “evaluations, and reports are public -
4 information.
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CHAPTER 15 i
j S RELATED SERVICES
~ = , - ,
. I. Overview of the Legal Mandatesl -

1

In general, LEAs must provide a free appropriate public education to
seach handicapped person of school age residing in its jurisdictigm,
regardless of the severity of a person's handicap.® An appropriate
education includes the provision of special education and related
services,3 This chapter. analyzes the meaning of thg term 'related
services." ‘

Part B of EHA states that the term.''related services' means:
Transportation and such developmental, correcti&e, and other
. supportive gervices as are required to assist a handicapped
' child to benefit from special education, speech pathology and
audiology, psychological services, physical and ocfupational
therapy, recreation, early identification and asgsessment of
. digsabilities in children, counseling services, and medical
" Bervices for diagnostic or evaluation purposes. The term
also includes schbol health services, sockal work services in

schools, and parent counseling and training.4

The definition of the term 'related services'" set out in the State:
Bylaw is virtually identical to the definition adopted by OE in Part B

of EHA' regulations,?
/ , In the past several years, BEH has 1issued numerous policy
‘ interpretations in correspondence with SEAs and LEAs explaining the
meaning of the term ''related services." For example, BEH and OCR have
issued <clarificdations concerning medical services, chiropractic

services,- psychotherapy, hearing aids, optometric services,
neurological examinations, evaluations performed by optometrists, and

catheterization.® '

»

II. Analysis of MCPS' Documents’

MCPS' proceduresy as set o§t in ACES, are consistent with federal-ard
. state mandates since they adopt tﬁs/éfate's definitions, which, as

. explained above, are consistent with’ federal mandates. However, ACES
is net sufficiently comprehensive because it does not contain or maké
- - reference to recent clarifications by BEH and OCR.

s -

L]

1. The federal mandates are set out in Column 1 on pages 15-2 through 15-4.
The state mandates are set out in Column 2 on.pages 15-2 through 15-4.

2. See 45C.F.R. 121a.300 and 45C.F.R. 84.33 (a).

3. See 45C.F.R. 84.33 (b). ‘

4. 45C.F.R. 121a.13. . .

5. State Bylaw 13.04.01.02B.

6. Summaries of these interpretations are set out in Column 1 on pages 15-2
threiygh 15-3%

7. MCPS' documents are set out in Column 3 on pages 15-2 through 15-3.

~

’ | 18§
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the sources.
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~ Related Seercel
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3

reflect the anumbering and outlining used in those sources.

.,
In some casea minor
.

BOCAL )i

The term “rélated services” mesns trans-
portation and such developmental, cqrrect:ive,
amd other supportive services as are required
to assist 8 handjcapped child to benef:t from
special educatiea, and i1ncludes speech
pathology and audiology, psychological "
services, physi'cal and occupational therapy,
recreation, early tdentificat: and agsess-
msent of disabiiities 1 chxldrzt, counseling
services, and medical services for diagnostic
or evaluation purposes. The term also
1acludes school health services, social work
services in schools, and pareat counseling

© and traxn;yg (45C.F.R. 121a.13). | ///
HEW has issued onumerous policy interpreta-
.tions respecting an LEA's ooligation to pro-
vide related services. These 1interpretations
. are summerized below.
Medical Services - Part B of EHA funds may.
be used to pay salaries of doctors providing
. dxagpostxc and evaluation services to firsg

- #nd second priority childres provided all
o other Part B of EHA provisions have bedn met
L and salaries were not pkeviously paid by state

and local funds (Letter from Tyrell to Kaye, -
February 21, 1978).

Chiropractic Services - If chiropractic
services are not considered medical services
under atate law and they are’ required to
assist handicapped children to benefyt from
special education, it could be included as a
rRlated service and must be provided at no
cost to the parents 1f listed 1n the IEP
(Letger from Itvin to Haltom March 31, 1978).

Psychotherapy - If psychotherapy is inter-
_g:eted by the state as a medical service,

ive., .dmxnlstered by aidicEnsed physician,
the service 1s not requlired under Part B of
lij Havever, some states interpret psycho-'
therapy as “counseling services,” which 1s
tncluded as a related service under the Act
. and therefore must be prbvlded at no cost
(Letter from Irvin to Min (Apr1l 7, 1978)).
But see letter from BEH to Milligan (6/5/79)
where BEH explained that 1t was sti’ll studing
the 1ssue. OCR has taken the position that
. psychotherapy 1s a rglated service (Letter to
Gonnecticut Department of Education

E TCIQ/|7/79)). x .
- .
. N . ‘

Related services are transportation and
those developmental, corrective, and other
supportive services that are requxred to
assist a handlcapped child ip beneflttlng
from education. The term “related serviceg"
includes speech pathology and audiology,
psychological services, physieal aad occupa-
tional therapy, recreation, early identifica-
tion and assessment of disabilities,
counseling services, and medical services for
diagnostic or evaluation purposes. The term
also tncludes school health services, social
work services tn schools, and parent counseling
and training (State Bylaw 13.04.01.02B).

»

-/

Montogmery County lic Schools works
closely with the Montgoméry €ounty Bealth
Department. School health services, medical
services, physical thegapy, hearing, and
vision screening are all provided. Paycho-
logical assessments and evaluations are
conducted by MCPS psychologists and speech and
language services are provided through the MCPS
Divisi'on of Speech and Language (1979 LEA
Application for Assistance Under Part B of
EHA) .

The ACES document (page 39-40) adopts the
definitions set out in the state bylaw for the
term "related services.”



. FEDERAL

¢ Hearing Aids - Individually prelcrlbed
deviges, e.g., glasses and hearing dids, are
generally comsidered to be personal iteas
wvhich are pot required to be provided under
Part 8 (1d, N .

Optometric Services - 1f optometric
services are Laterpreted by state law as
‘a medical service, they are not related
sc¢rvices (see above under,discussion of
psychotherapy). (Letter from Irvia-to
Clark (August 2, 1978)). H

Neuroiogical Evaluation - If 1t 1s
determined that a given handicapped child
needs to be evaluated 1n a particular area,
e.g., Lo receive a peurological examina-
tion, that evaluation must be carried out
at no cost to the parents (Letter from
Irvin to Minsky, April 7,-1978). If as
& result of the wedical evaluation} medical
treatment 18 required, the medical treat-
weat (provided by a physician) need not be
provided by the LEA (Letter trom Tyrrell

to Triplett (January 20, 1978)). /

, Medical D1agnosis and Evaluation Per-—
formed by an Optometrist - Medical v
dxagnosxtc and evaluation sérvices required
to assess a child 1n all areas of a
suspected disahility must be provided by
qualified personnel. A person providing
services to & handicapped child is qualir
fied 1f he/she meets SEA approved or
recognized certification, licensing, or
other comparable uirements. Thyg, :the
question *of uhet‘@?san dptometrist ther
than an ophthalmologist may perform Nision
tegts 15 & question of state rather than
federal law (Letter from Irvin to Jacobs
(July 21, 1978)).

N

Catheterization -~ Since catheterization
18 typically provided by & nurse or trained
adult and not by a physician, it 1s &
"health service,” which 1s one category of
"related services" and wust be provided by
the LEA (Letter of Findings from
Taylor August to North Kansas City, !
Missouri School District).

| o
ERIC

Aruitoxt provided by Eic:

. The new special education bylaw speci- “

fically delineates the role required of the.

oéhtﬁllnologiat to perform a medical evalua- .
tion. Since such individuala are physicians,

they, as well as other physicians, would be :
the only individuals qualified to perform )
medical evaluations. However, the optometrist ,

does have a role and may be used as appropriate
?;_;rovide evaluatiopns 1n the cognitive sphere.
Examples of these evaluations mrght include

visual perception, measures of vidual aculty,

as well as pediatric optometry {(memorandum

from Linda Jacobs to local directors of -

special education September 8, 1978). .

o . ‘ ) |
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CHAPTER 16

SELF-EVALUATION ,

Overview of Legﬂ%a}ndatesl '
7

Lo
v ’ .

To maximize -the likelihood that recipients of fedeq;\ financial

assistance from DHEW will adopt nondiscriminatory ({poljicies and®

procedures, Section 504. requires- that a comprehene1ve/se1f evaluatlon

be undertaken- 2 Specifically, each recipient must:

A. Evaluate its current policies and their effects on handicapped

" persons , |

B. Modify any policies which are inconsistent with the 504 Regulation

C. Take appropriate remedial steps to eliminate the effects of any
discrimination that resylted from adhering to the®discriminatory

, v policies | . ,
At each stage in fhe self-evaluation, ' the recipient must consult
with interested ©persons, including hand1capped persons _ Or
organizations representlng handicapped persons. Recipients must
maintain on file for at 'least three years a) a list of persons
consulted, b) a description of areas examined, and c) a
description of any modificatipns made and of any remed1al action
taken. .
II. "Analysis of MCPS Self-evaluation k. ’ ‘ ‘ -
In January, 1978, the MCPS superintendent appointed an advisory

committee for the handicapped to conduct the self-evaluation requited

by Section 504. The self-evaluation was completed in July, 1978.. The
advisory committee intluded handicapped persons or organizations
representing handicappeq persons. L ‘(

A

In general, the self-evaluatioh is consistent with the mandates set

out in the 504 Regulatiod. MCPS' self-evaluation, consistent with
504, identifies several policieé whifh have or may have discriminatory

| effects on handicapped persons. However, full compliance with the

. self-evaluation requirement requlres that MCPS maintain records
documenting that it has imodjfied the discriminatory policies and,
where necessary, taken appropriate remedial steps to ‘remedy the
results of the discrimination. Based solely om a review of the
self-evaluation, it .is impossible to determine whether necessary
remedial steps have in fact been taken by MCPS.

. ]

‘Y ) . . N
r & »

1.
v 2,

Y

The federal mandates are set out in Column 1 on page 16-2,
45C.F.R. 84.6 (c)

» R . - /
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These .charts have beea excerpted from various documents and reflect the numbering and outlining used in those sourcea. In-some cases sinor

editorial changes wepe made or sections paraphased from

the sources.
.

.

Self-Evaluation

s

x

- LOCAL P

) Recipients of federal financial assistance
from DHEW must:

t1) Evaluate their current policies and
practices to determine whether they have
discriminatory effects on handicapped

r persons
*  (2) Modify discrimnatory policies and
bractlcel . s
~ (3) Take remedial steps to eliminate

the effects of the discrimination

At each stage of the self-evaluation,
the

recipient must i1nvolve interested persons,
includigg handicapped persons and organiza-
tions representing handicapped persons.
Recipjents must marntain on file for at
least three years a) a list of persons
consulted, b) a description of areas
exanlnede and c) a description of any
modifications or remedial action taken. ’

190
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(MCPS's Self-evalustion was comwpleted in
July, 1978 and is on file.) .
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