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. The Research. on Evaluation Prograﬁ is a No:éhwest Regional .

methodologies. '

{ PREFACE * . , . .

-
' - 4 .
.

Educational Laboratory pro;ect of research, development, &g;tzng,
and training designed to create new evaluation Rmethodolegies for
use 1n education. _This document is one of a series of papers‘'and ’
reports produged by program staff, visiting schelars, adjunct . "
scholdrs, and projéct collaborators--all members of a cooperative )

netwotk of colleagues working on the development of new

, , |
! . ) ‘
How are legal cases uséd in the education of lawyers? What are. . ’ 1
the edsential devices of the case¢ method in the education of,

lawyers? wWhat information might an evaluation case history -
contain? These and other guestions are addressed in this‘report
which examines the potential of using cases in the education of
evaluato:s. N . o :

v . . . J

. Nick L. Smxth, Editor

“ ) Paper and Report Series , -
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X - Part 1: The Use of Cases in I:ggal Education !

-, Ce Legal educatzon in the United States (that 18 tO say,‘the
. three-year programs at postgraduate-level law schools) has for
many yea.rs been characterized botl by the use of the Socrat:.c

4 “method of pedagoly and by the study of reported case opinions a's,
. Primary material., Neither this method of-’instruotion nor !:his -
- . chqice of study n;at'erial ig strictly necessary to leg'al . A
. \ education. One could, for exampl\e, s‘imply lecture or develop
y ' ] progra’med instruction about the history a_rrd development of

generalized legal principles. Since reported case opinions are
the raw' material with which practicing attorneys must deal,

: " boweyer,.at some point in the student's legal education it would
b ’ be Mﬂ:o expdse him to actual case opinions and to teach
him tg analyzé, amd apply them. In ‘most American law “s_choolé.

r L

moreover , repofted cades are used, not merely to acquaint the,

student with th¥ir foym and application; but as the 'sole source
of learning what the /law is. The Socratic method of instruction,

.. requireg the sfudegt to develop his own understanding of the

L

b ]

.casebooks. Thesg consist almost entirely of réparted case -

g
~

oitation to othpr cases with similar (or contraq;:tory) results. '

v mat.erials; a w add. comnentar? They raroly, however, provide . 1Y

“any’structure presontatidn or straightforward statement. Of the , ¥

basic legal p’rinciples to ba learmed. Rather, the student is to .

) extract- an apstract’of those principles for himself by the _ A
ca;et'ul reading and analysis of the case opinions. . . % -
A

’ -

.. - . .

\ . N ) \ 7 ~ »
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The casebook author chooses the casgs he wishes to present * '

~l

- and organizes them in sections tllustrating gne various subject
' matters, ‘The cases will typically be arranged” to show the ) " e
development &f a particular concept by successive courts, or to -,
contrast different courts' approaches to the same problem.
Frequently a partxcularlﬁ important and influentiad case wlli be
bighlighted, and then followed by decisions of later- courts. N ' {2
interpreting and applying the princ1p1es enunquteavzn the
earlier case to different factual sityations. The cases are

. edited to some degree by the casebook author; but are not so
heavily edﬁted that only the crucial paragraphs of .‘:he.op_inion ' ' ®
are printed. Rather, it is an important part of, fhe law \
student's task to learn to analyze the case thgroughly and to '
discover which guestions are most pressing and which arguments
aré most persuagive. .Thie factual context which provides the . 9
basis for discussion of legal principles 18 also included in
full as noted, it is that factual context which colors and gives )
concrete ‘heaning to the statéd principles and provides a standard
for their evaluation. .' . . i[;
. Underh;he most traditional and-formai sott of legal N
education, the students are assigned a group of cases to read, ) . )
analyze, and prepare. During the class period, one student will '
be called upon to orally present his ptepared brief of the case.“ ‘ : Y
The student gives a summary of''the most, important factsr a *
‘synoposis of the procedural. history of the case; a'statement of - )
the ieéai'isaues to be decided by the court; a recitation of the . A
coutt 5 diacusaion and “legal reasoning regatding those issues; v
and a statement of the court's hold&ng and deciaion on thoséd ’

, legal issues. The opinions @f any dissenting judges are likewise
citsd and discussed, Thq stydent's barticulat statement of the
logal issues and of the cgnrt'sgpolding is frequentiy subjected
to criticism. , {(The primary’ loason to be learned here is the .
necessity of precise statement. ) In addition, it is likely that

the student will be asked questions regarding the iydge's ¢ '

\

reasoning. y v -




- analyze tbe facts and to recognize the various legal issues that

. each hypothetical party would take. Finally, the student is to

»
] * - ; » v R -~

¢ -

* . Once the adhxgned caSe has been thoroughly £xpoundea” and, N ’
explicated, the professor may posera hypothetical fact situation
T . } .

which varies’either in character or degree from that presented:by,

Ythe assignéd-cqées themselves. :The shudpnt's.task then is to
decide how the court would decxde the hypothetxcal case,#__‘ - ’i:_._ . L
supportipg his answer thh partxcular language from the-reported ‘

case,'1f possible. Often the professor wxll propound a serxés of -

. quelktions. That question seguence is designed to elicit answers

that illustrate the crucial factual elements of the decided case,
as well &s the 'bread‘th or narrowness of its reasoning. '

. This Pedagogical technique ehphasxzes; in the most concrete -
fqphion, the notion that a court's decision in a given case is .
limited in its coercive effect to the xmded%ate parties to the
"suit and to the particular facts of that litigation. The court's
reasoning, hdwever, may be applied .to analogous, although ) \
varying, factual patterns. The student must determine whether .
the law professor's hypothetical fact sxtua;;On is sufficiently
analogous to that presented in the decided case, tht the

application of the court's reasoning will produce khe same'rdsult

or whether, in contrast, the hypothetical fatts are ' 7

distinguishablg'iﬁha way “that compels a different legal result. N
The usual law school course examinati&n is designed along thd

same lines and is meant to test the student's Qdevelopment of

%hese skilis. The exam consists of several complex hypothetical

fact patterns. For each‘ the student is reguired to fully :

gbty raise. He must then set forth the applicable principles of ‘ "L
lf#, as derived from the decided cases, and.apply them'to tho%e
hypothetical facts,\demOnstrating how those.facts are 3nalogous

to or distinguishable from the reported cases. The 'student is y
expected to make 3ll of tlie various arguments for the position .

asgsess Ehe pqrsuasiv; weight of those arguments in the light of »
decided cases and to determine the liKely resulty’ The answer 1s .
evaluated,;not for the substance Of the student's ultimate

reuult,lput on the quality ‘of his rgaaoning and skill in defining ' .
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issues, recognizing factual distinctions, and'a;ply legal

principles. ’ o - )
In addition to the application of legal principles to novel

fact Situations, the casebook author and the law p:ofessor also

, emphasize the historical development of a 1egal principle through

examination of various courts"® handling of the same factual

question, Here is Case I, and here is Case IY, decided 20 years

later-and ddaling with a similar factual situation. case II v
discusses thoSe principles set forth in CaSe I. Does Case II t
emphasize different aspects of the situation? Does it suggest

Subtle refinements of the legal principles? Does Case II broaden )

the application of Yhose principles to truly dissimilar facts, “or

does it restrict those principles Y6 the facts of Case I? Does

the latter case, conscibusly or upconsciously reflect changed 4/
social, politica)l, or economic perceptions? Or does it simply -

“follow the rule -of Case I, with or without consideration of such -
factors? -’ g ‘. o

"

An esgential elenent of theQ%ase method, then, is a constant

r

Analysis and criticism of the court‘s reasoning. The professor's
questions are intended to* stimulate the~student's independent
evaluation of the judge's opinion according to established
standards., On the ong hand, the decision may be criticized on
purely logical grounds;. the judgeab analysis may make anp .
inductiVe leap without adequate support, therefore failingwd
withstand logical gcrutiny.’ The opinion is then flawed in its
persuasive and precedential effect. Or it may be that the *
student is asked to criticize the case on purely legal’
grounds-—to asgsess the particular judge 8" own Unéerstanding and
Statement of legal Principles as expressed-by other courts,
glternatively, it may be that a decision can be faulted on
policy grounds. - The court may have fajled to take account of .
salient sccial or economic goals. A court may 1nject its own
view of things into a decision and @#nforce compliance with that
view, Or the decision may backfire in the 'face of its intended
effect. For example. a deciaion that was intended to p:otect -

low-income consumers by making it mq‘t difticult for 'sellers .to

L) L}
L] T«
8

10

I

-
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’ reclaim installment plan goods, may'sxmgly encourage sellers to
. deny credit to poverty-level consumers altogether. Successful,
® ) effectxve case cr;tzcxsm of this sort,obviously demands close’ -,
readxng on the part of the student and consxderable depth and Lot
breaath of socxal and polit&cal understanding on the- part of thf .

T professors The challenge to the teacher is to tqanslate hxs own : o

® ~ knowiedbe into duesﬁiohs that will stimulate a similar ' '

understanding in. the étudent. 3
It is obvxous that the use of cases as original material to ' /, '

" be learned lends 1tselfiwell to the use of the SdEEatxc technique +
¢ ‘ of pedagogy. Law professor$ who take the Socratic technique ; ,-
' ( seriously will t articulate legal concept§ or principles, but .
would rather require students o foérmulate and generalxre their . o
own ;rinciples by guestioning them about variou aqucts of the _
e assxgned cases. Obviously, the study of the ra [meferxal of 1aw
does not mandate this type of Lnstructxon- 1t mdy often be
’ appropriate for the teacher to organize and summarize the major ¢
- points in the development of a particular concept and to . v

& ‘ articulate a rule, or even a coherent theorx. whxchldescribeS'and .

explains the results in a set of cases. Even so0, the emphasis in‘>'

- legal educatdon‘toaay is still upon a student's development o? .
his or he; own understanding.of an area of law, not anly through ' " )
the studg of recorded casgs, but also through the application of

* the Socratlic technigue to th;t material. 1 -
The shccessful integration of the Socratic technigue with the .

. , case method clearly requires tremenddﬁs gkill on the part of the .

. . teacher. Prop0nents of this techhigue emphasize the value of thé .

inherent student partic@pation for his own learning, but it must

be remembered that this partic}pation. aithough active, is nearly

always responsive ip character. It 15 the profegsor who ; .

initiates, who fcrmuiates the quest;ﬁhsﬂand elicits the student's .

. i response; the response is necessarily shaped and limited by the.

’ question. The professor's task is to translate hig owm : .

understanding oF the points to be made into a series of L e
guestiong=gthat is, guestions which have been organized into some

logical sequence--which will allow an attentive student to

* .
. % M -

s . . 5
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" material is presented almost entirely in the form of guestions.

ssometimes wholly ineffective, means of teachmg complex .

T '\ ' ‘ L 4
. n
- " v . re - .
\ \ t
s . . f_, - ¢|
recognize those points and to extrapolate thak organizatrion. Any . |
successful teacher must effeﬁ‘wely intggrate student questions‘, o
responses, and -comments into his presentat:.on ‘of materl.al, ‘but . ®

that sk:.llfu{ mtegration ns especzally crucial where the subject

The \law professor pcs';es.a guestion: the student responds; the -

professor must recognize the ‘student's level of understanding,

.
meet it, and then.elevate it. The necessity of these universal g
teaching skills is magn:fied b;mthe Socratic technique. ' "'

The combination of the case methbd and the Socratic technigque ‘
has a dual pu’rpose: first; to instill in the student an accurate .

and coherent setvof legal principles; and second, to train the

novice m/ the appltcation of those principles to ynique factual .
situations. The combination can be a most inefficient, and

principles. It is only tco easy for even a dJ.ligent law student‘ .
to miss crucial d.'_is‘tinctions' or to omit an.important concept from '
his mental outline altogethex. "The reason for these students’-
confusfonuis' the lack 6£ synthesis and clear direction in both oo .

tbe instructional materials and in the pedagogical method., The -9
latter, in particular, is based on the theory (which is more a' '
matter than' faith and of empirical demonstration) that students
in some sense learn better when they teach themsklves. Now, it ™ L N s
may be true that learning to teach oneself."(e.g., learnir‘mg to ) L4
read a case report critically, to analyze and criticize its
premises, and to g\enerralize principles f.rom}.ts results) is
itself ‘the lawyer's most valuable skill. If may also be true . N
thatsthe most efficient way to develop that gkill is Ly‘actually ) Q
doing it under 3 professor's critical supervision. Nonétheless,
it *s not unusual for.a:student to mis-learn a congept, and even,
, through his prodigiops ef.-f.orts to understand and apply that . ' ) \
concept, to reintorce ideas which are, simply wrong. Where, as ) i
with law,,there is a ralatively large body of accepted, highly

complex and subtle principles to be mastered,, the combination of,

the case method and the Socratic technique ;is often worse than
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“"simply inefficient in tedching those principles- it Gan be '
squarely c%unterproductive. . . ) ' .
o From these students' point of view, the coroilary of this ‘-ﬁ
inefficiegcy 15 erstration, The successful use of the: SOcratic
technique ‘depends heavily on.adequate student g&eparation ﬁor the . '
orofessor's questions, and Adequate preparatkon is Arenendously
. tame-consuning Unfo:tunately, for many stzgggts there is Simply .

-

never encugh £ime to devoto»to careﬁul read and analysis of

% - all of the assigned casgs. There\*s no Such thing as "skimmirg" .

o

. # case; it must be read slowly and-carefully, usually several .
2. ia

-

times*over. with' notes taken and points recormqi And this muat.; .

all be done,by oneself, Eor cneself, in order to.construct, ‘.

' cqncept by concept and principle by principle, one s own mental

P -
' - - g [

* view of that particular ar@goof‘law.
HOreover, there is never any guarantee for the stuaentiypat ’ \

time diligently spent in the close study of a series of cases :

will yield a propOrtionate share of undkrstanding., .With only ‘

’ dfn;mal guidance from the material itself, the student is
expected to geperate a cohe;ive structureé of legal principles. - ¥
As often as not, however, the professor.s presentation of that
same material puillds a compléte structure, one whith the student
does not:recogpize.“‘lroni ly, the harder a sifdent works to'

. prepare, the more frustrated he may béoome when his laborious
built structure does not match the professor's; The student yho .
has merely read through the asgigned material, not taking time to

generalize riles, may be bett¥r able to understand the teacher's

point. The ‘problem of having to teach oneself a very large body
of complex, difficult material,  in that it is’ time,consuming'but
with no guarantee of mastery/ can be entirely irritating--and to ',
such a“Egree that it becomes a *further hindrance to learning.

It is easy to imagine how, much énergy and edb go fhto the
student s preparation. Imagine further the frustration of .
discovering, after so muchratfort, that this painfully devised‘> . -

. mental picture ia out of focus, or perhgas of the wrong landscape

- altogether. Law students often feel thehéelyes caught in a

three-way bind: No matter how long and hard they.prepare, they

“r . .
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.. °' oan'never glean all the fine points from 4 case; 1f they prePare
/C o . too little, trying to grasp simply the poxnts of the ca e, they
. -0'
! ' cannot folIOw _many of the teacher 8 guestions or much of the
[ v i_ s, clpss discussmns- and {f they pzepare diligently and develop
a ' LY > s
. ’ * their own detailed understanding of a cgsg, they run the rigk of:
< 0, 1ea:ning er s Principles too wL}l. *The :esult is more
: frustration. 6 . ) ' )
.: - Too, law students tend to’be a homogen;ous grdup, at. least in
. ' ) . thé sense thatuthey have done exceedingiy well 1n undergraduate

' school. -In the main, they come to the school copfident ip theif
[ ’
SR ability to mastpr a body Of subject material, to learn the

-

’ answers. 'Po: many of them the combination of the fase method and
the Sqcratic technigue 1S a source .of tension’ in 1ts 1nsistence .
r " on the ambiguity and non~finality of every answer. Leagning to

tolerate this uncertainty i3 perhaps one f the most difficglt

by the pedagogy employed.’, This is.not to say thatsthig is a .
dxsadvantage of the case method/Socratic technigue. +On thd t
e : ) . contrary, it may be¢ a distinct advantage, to the @xtent that this
. Sort of negative capability is an eszential professional
attribute of the lawyeruﬁﬁzt is.to say that, whete law students

u

are unaccustomed to this aspect of learning in their’ \ , -

undergraduate education, it’ can be an emotionally difficult

. . " _ ‘The student's un
. - ‘o a1 th’q léarning 8
* ,pedagogy ,&aw stu ’

P + fo iea;n from teﬁtbooks and .lectures, They may have had some

/ “
rgraduate experience may not fully develop

vired ‘under the pravailing legal

ave.already'learned, only too well, how

S dxperience, i indepepdent study, but even that’is likely to have

"

-beéen structured .for them. with this sort of instructional .

Y baCQground, it can be a wrenching ad}ustment to be required to
. - litarally teach onalelf conplbx, detailed concepts with virtually

, no guidance. < v

R . 3 'It seems to me that the law student is called upon to,see
. three distinct learn ng skills. " Pirst, he must comprehend vast

quantities of detailed, cpmplex subject.matter; undergraduate

—— n
-

-

' adjustment. o : -’

-

lessons for the law student, and it is agg:avated and 1ntensified4”,
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study may have developed this ‘ability fa.i.rly v.?ell. . Secondly, the

‘.‘ : . , Student is required to develop his 1ndependent organization of

i that material, anﬂ fu:the:, to aha'lyze and synthesize this body .
. Y material ﬁ'; a manner that is unique to'him; Here again, the
: -/ . ~student may have had\tﬁe benef:t of this experience as an

.. . .' undergraduate 1n§ ttio’se‘courses of study wh:.cl; emphasize the

process of reasoning more than the final~ product, in which no
"right-answer" is recognized. Thirdiy, however, «thé law student
:'.s expected to appl;' his own mental stfucture, his own process of
- reasoning, to completely new factual situations and to analyze
e . - the likely r.esuits. It 15 this applfcation skxll'which.zs ]:ikely
. to be new to most law students and which is central to-the
* l'e'arning task reguired of them.- People who have alyays -
:.dentified themselves as "good students" suddenly £ind themselves
® ' e;peoted to use skills which lthey may_ pever have had to develop.
» ? " Again, the result 1.;, \‘.rust’ration. For adult students with a .,
successful educatxon career behimd them, this frustration at not
bking able to learn can itself become an obstacle of major
» ‘ . p:ogortions‘ . : E ]
. . ‘On the othz‘r hand, ie’ 1s ce:tainly tfue that this learning to \
teach 9neself is the fumdamental skill of a lawyer; and if the ' i
' products of our undergraduate schools do, not have this skill upon
e." entering law school, then the law school is obligated. to somehow .
, develop that 'skill. 1f, as noted above, law. 3chools ufe.the case AL
. . method both to teach legal principles and to train gtudents how
« to apply those principles, then the latter gqoal, at least, is
@ fairly well served. . .-
‘ ! : In the day-to-day [;ractice of ‘law, lawyers must deal with
N “raw" cases; tho‘y must decide how a :epo:tedfdecisioq bears upon
' the'factual i:_i_.g:fstances tl_aeir crllients pr.:esent to them. By
¢ studying cases themselves, students a¥e forced to analyze. the
J sathe material' the;t laiwye:a must deal with. They iea:n o analyze
a"case by doing it and by having that analysis criticlzed; they
. . ’ learn t8 apply the case's principles té different facts by doing
) -§° and havihg that applicatiQn correcteds’ This is not to say

: ' that the case method could not be considerably rafined and:,
v r
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improved, nver its p:esené**act;ce. For example, that process ’ , 1
|
|

could be Aone more efficiently and ess painfully with more
. 1ndivxdua1 1nstruction- ihan is noy typzcal, but that is largely a . “
matter oﬁ'econdmzcs and not of pedagogy. for learning how to use
‘ cases--and that 1s an imdispensible skill for a lawyer--the R
. 'Socrat1d~use of &he case method is surel? adequate and efficient, . .
. 1f not ‘attually marldatory. L . ’ ®
in additaion, the socxalizzng aspect of the case method should
. “not be discounted. fThe la reofessor's annoying 1nsxstence on
' aluays asking one more Qgpggisn, adding one more wrinkle, does
- have a “tumulative effdét on the student, After three years of : -.‘
facing gonstant dxssatisfaction with the easy answer, the student
doés become deeply cbnvznced of the lack of finallity to any le?hl .
Y issue, The medium be&rs an ;mportant messagp, l.e., to kKeep

testing ? algument by-. taking “it one tnq:e step, Moreover, the . )

' student
idea that results do.ﬁndAought to differ according to differing

facgsggnd policies,’éven thpugh one encompassing principle "is

supposed: to govgrn all of those differing ci:cumstqpces. In

omes believe ia a sgrt of legal Eelativity, 1h the ;

addition, typical law school instruction teaches, often~ .
unconsciously, a heslthy disregarddfor the legitimacy of a wholly

4
it 0 S
-

’ 1ogica1 approach to human p:oblehs. A law school clfss can be an
- excellent demonsénaﬁidh of the Iimits of :ationality. It is a
lesson that lawyerq should learn early and remember long:
" On a more objective level, it is clear that the use of cases
. is bettef’huited3to;teuch1ng-soﬁe aspects of law than others. .
| Obv}ously, areas that are seldom or never the subject of
\ V‘I}t&ga:ion cannot ﬁb conveyed through case study. Such areas
includo the functtbn and responsibility of the organized bar:
,ethical considerationa in dealind with clients and conduczing a
casej the eﬁficiqnt O:ganization of the courts} ‘the nume:ous' ]
’ practical p:oblems oz running a law firm. The proper d:afting
and 1ntd~§:etgtidq of legislation,is likewise unsuited to the
case ncthod. Further, the study of cases is a wasteful and 2
' inadequate means of grasping the historical development of legal
concepts and ot tecognfhing and'assessing the unexpressed, impact




. of social, econor:aic, ang polz‘tzca.l' factors on .‘Judiczal .
deéxszon-mal:ung. The praimary. s'_ho:::coming of legal‘educa:ion ‘has !
f not been that the case method cannot do gverything He].].., ‘but that

Loo often no alternative has been provided to £ill these’ ) * -
.  unavoidable gaps. - ' . .o . ‘ L
what can be successfully taught in this way, again, are both. v I
a ‘body of‘pi"inciples and their application to paE:icular factual .
situations. Further, the uge, o;f actual cases does shed some .
. light, however unevenly, on the ;t::ual practices of daily life:
commercial and_Pusiness practices, family situations and customs, .
[ - ’ police p?].ic-ies, general &ulture. This adds an extra degree of . . .
' inéeres: to the study of otherwise dry legal principles. And by .
constant exposure o varipus factual pa:‘:erns_,_ the student can
gain some intuitive grasp of the srtuations that.give rise to
@ legal problems. . ' " r . :
Finally, the method also stimulates independent critical
ghin;ung, ani gradually some confit}ence in or;e's own ability to
‘ denl with the primary materials of .the legal profession'. The . .
[ ] ‘ successful use of ‘the. case method can be highly stimulating : :
1 . intellectually. Permaps (¥ is'best after all to emphasize the ¢
s:_ren’g:ns ‘of the case method in legal education, recognizing its
- short‘:comings‘ and compensating for thoge by suppl.ementation with ) ‘,"'

- - .
@ other techniques. -

» .
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, Part I1: The .Education of Lawyers_"- .

. a8 a Parallel to the Education of Evaluators -
—' ‘ / . _'..‘ - . . » .“‘!

* . '
v,

' . N * i

A.. What Information Might an Evaluation Case Histosy Coptain

If case histories are to be used in the education o
vAtion case . ’

evaluators, thqn-it ig necessary to look at what eval

S L

»

’ histories might be like ° '
' The format of the legal case history is as follows:

Name of Tase . .

Case Sunmary ’ ’ .,
+ Headnotes

Opinion of the Court

An evaluation case history might follow a similar format,

-

. ?he brief sumﬁhry provides’quick, ready information on what the
. case ‘is all about. .
’ . The headnotes :o:n part o£ the categorization systenm.

: . Headnotes are sentence—length statenents of the .principles of law
discussed in the opinion. Thea beadnotes are numbered, and those
nunbers are p:inted at-appropriate points within the text of the
dpinion itself go that the researcher can quickl? £find the
sectipn of the opiniqu clted in\the ‘headnote, In an evaluation
case historyi value principles cor:esponq to legal principles.

It is uncd:tnin whather the headnotes described for legal case

N bistories would be apptopriate for evalvation case histories.

A_judicial opinion ts divitéd into five parts and each will
'\ be discussed in turn: - . ' - . .
. 1. Qho‘ptocedural hiétory of th& particular action;
e 2. A stdtement of the £acts;£ the case; . N .

3. A statement: ot the' 1ega1 issues to be decided by the

, . court; . ) P {r“\\\ -
o . 4. A diséussion of legal principles as set forth in
~prior 40cisionl and now "applied to'the factagof the
Present cale; . . . .

5. The' rosult reached in the, case. .




1. The: pProcedural History

- " oA L)

A’ legal opinion will stafe at the outset whether this action

is before the trial court or®before ‘the court of appeals.
Moteover, it will be stat quhether one of the parties have asked
for a decision as to only a distinct part of the case at the
present time. 1If it is an appellate decision which i8 being
reported, it will be carefully noted, not -only whach party won
befdre, but alsc which issues have been preservid for revieu by -
the parties. This suggests that an evaluation case history
report on prior evaluations (if any) S\d indicate if gye B
evaluation igkues in the present‘evaluation are the same or
diﬁ:erent from prior évaluations. The procedural history o% a
court action must be thoroughly set forth, bec?use‘that procedure

legally limits the issues presented to the court for decision at

this junch:e. Correspoﬁdingly, ‘the aspects of the evaluation,
which limit the eyaluation issues dealt with by the evaluator, °

|
can be get fortﬁ\ Examples of these aspects are as follows: .

(a} The cha:ge-negotiations-contfact. The ¢harge given
. the evaluator by the cliept including any
. restrictions placed ‘on the egaluator in the
negotiations and contractf?if any} will Ximit the
- issues dealt with. -

(v} The audiences. who the audiencessare and;whaq are .
their questions will deternine Jasues. . )

(c) Theiresources.' Usually the evaluator only has
. regources to deal with a few major issues.
Resources lnclude money, time, and personnel to
carry out the evaluation.

.
- ’ . ~

“ ’
- L]

2. The PFac Fact£ of the Case . | v

A judicial opinion includes > presentatiop of the facts of
the cafe. The £acts 027; cage must.be relevant to the legal |
{ssues of the cage. Not all cdses are tried by a jury, but in
those ahich are, the jury receiv the evidence, evaluates ltf -

and ':inds the £Acts'q-i.e., decidea which vereion of the £acts~

presented iz the true vezsion. The judicial opinion, then, will

set forth the facts as found by ¢ e jury. . ‘
(B . : .ot :
T . ’ l%‘ A - .
] Lo 19
b “ T - ) — y -—

N
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In a sigilar way, an evaluation case history would céntain a
sta;émenc'of the Egcis as Eound'By the eyaluator. As with the. .
law, tne facts must be relevant to the issues of the case. For - .
an evaluation, the facts are not decided by a.Jﬁty but are a
If the

evaluator has used an experimental«conttol/deSign, the facts will’

by-proddct of the methodology. used by the evaluator.

+

be about measured. outcones.

3

responsive approach, tlfe facts are likely to be abcut processes,

-

If the ev;luator has used a
tfensactions amd human Judgments. Hence, besides describing the

facts,. an evaluation case history should describe the methcdology
used by the evaluator. .

The lawyer's presentation of a set of facts is governed by .
the ‘rules of evidence. @hese rules have been developed to allow "
‘the tryer of fact to ccnsider~dnly evzdencehthat 18 relevant,

reliable, N
#1150 law.

their own

and not unduly prejudicial. ?hg rules of evidence are
They are legal principles developed by the cou:ts for
use. , Questions as ;o the admyssibility of 2 given bit
of evidence are f:equently the suhject of written judxcial .

opinion's. - . ¥ .
: In evaluation the rules' of evidence or the knowfledge) claims .
are embedded in the methodology
methodology used should be indicated.
considered Ehe question of the adnissibility of evidence that may

be prejudicial in evaluaEing an entity but is not relsvant‘to the

This is enother reeson why the LR

Evaluators nave rarely

isdues under evaiuation\ As with the law, the question of the
adaiasibility of a piecq of evidence could be part of an .
evqiuation cadd history H N

. . ‘l‘ - . &,
3. The Issugs - . ¢

. L T T
Stake -'ﬁ
and Easley. (1978)-explain what he means by an evaluation issue. '

An issue i3 a cizcﬂhctance about which people disagzgees.
It usually involves 1=condition having ‘some features
causing (ot believed, toagaqse) certaip effects. These: ~* - ' .
affects are vajued diffé¥rently by different people--s%0
they'disagree as éo whecher and how the condition should

. be changed. , s

, ~

The legal isadbs are the focus of a court's decision.

] -

-
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) _ The ingredients for an 1ssue, then, are the ..conditions, . '
the effects, the relationships between condition.and-
effect, the different valuing, and the alternatives among

® courses~of-action for changing conditions. i
Stake {1975) explairds Yow. he identifies issues and uses
them. He also gives examples of issues.” . .o -

Instead of objectives, or hypotheses ‘as "advance’ *a
Py P Jorganizers” for an evaluation study, I rpref‘er issues. I - .
£ - N &hink the word "issues” better reflects-a sense of
hdmplexity. immediacy, and valuing. After getting . -
. ,3¢quainted with a prograp, partly by talking with .
. students, parents, taxpayers; program sponsors, and
A f‘program gtaff, the evaluator acknowledges certain 1ssues,
Py ! problems, or potential problems. These issues are a .
. “,str-ucture for continuing discussions with clients, staff, 2
. r i and audiences, for the data-qathering, plan. The ‘
. ‘I gystematic observations to be made, the interviews and Lt
i tests to be given, Lif any, should be those that
contribute to understanding or resolving the issgues
identified. . . -

+In evaluating TCITY, a summer institute for high.schoolr
students, Craig Gjerde and I became aware of: such .
issue—guestions as:

»

b Y.

1s the a'd;nissions‘policy' satisfactory? £
® L Are some teachers tod permissive? ° i . ~ )

- - Why do so few students stay, for afternoon? '

. 1s opportunity for traihing younger -teachers well
v used? N

- o -Ip this Institute a "] ighthouse™ for regula; school s
¥

® - curriculun innovation? . . e . "

LN What COU\.ld correspond to the legal 1ssues would be what Gowin

. v e (1979, P 2) dalls the telling questions of an evaluations
. ' Accordin_g to Gowin (1979y telling ques&gns are the most m: ) .
] s . significant qudstions of an’evaluation atd are few in number. ]
ot rooo They nust be distinguished from technical questions. -'F‘elling

. . quest(ions "tell on" the contéxt assuned or made explicit by the

. ., {e_valuation. Tell,tng questio s are not always £3und in evaluation
9 * T, stur:iie's: the on questions aaked_'_;e technical questions. In
~ dqﬁe evaluﬁ@ons, telling,quenbﬁ,ona are asked but not answered.,by .

- the evaluations.’ Telling_questions may ot necessarily be made L J

. explicit in an evaluation study but may have to be inferred. In
‘ ~

. ~ . .
b A
e : . =
. .
.
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L an appraisal of a, Head Start evaluation, Gowin (-1979,) ind:.cates . ’
" that the telling’ questions are as follows. } . |
(a) * Are children who participated in Project Heaa Start ' . ®
' ’ be’cter prepared for kindergarten than those who did __ .
. . not pacticipate? . ' . T .
| {b) Can racism in America be combatted through the inegns ) : )
: of schooling? . A . { )
. c. . - L] ‘ . .
) 5 t
4., The Conceptual Prainciples , Ly Lt
Legal principles, when applied to the facts of a gase, te\su'lt ‘ ’
- " . 1

in a decision regarding the legal issue‘s. The discussion ofv \
legal principles is central to the case opinion. “Yhe discussz’Sn

is’ intended to be a logical, neutral exposition of legal ‘.\ .
brinciples, derived from precedént. (or from the statutory text)

.

and reinterpreted in light of, the particular facts aced by the
court. ! ' . '
\ It is not immediately clear what aép;c't of an evaluation
study would correspond to legal principles. The use of legal ~ T
pr:.nciples involves logic and reasoning, and represents the :
conceptual side {(in contrast to the £actua1 side) of a l~egal - !
Jopinion. Thus a discussion of the cont:eptual aspPects of an \ :
evaluation could correspond to the dis‘c\uasion of legal princip@.es..:
oo . A discussion of the conceptual aspects of an dvaluaticn could
involve some of the following luggestion b} ‘,Gowin (1979)." An' L J
analysis of the key concepts of the evaliatipn study could be '-
carried out. 'rhe telling questions thenselves usuany contaip . .
4 two or more key concepts. Some conce_pts wﬁl be more importarit - . v
than other.s. Some cOncepts will subsume ‘others. It is possible . ‘ N

to draw a concept map by arra,nqing the con‘cepts in 3 qrder with ‘ )

the most powertul ideas at the top of a sheet of paper and the
5ubordinate ideas towards the nidds& of \the page.. The
*operational concepts, those closest to th events of interest in ®
] ' the evaluation, will appear toward the bottom of the page.

T r ; Under the conceptua’lization bf an evaluation 1.-111 fall

assumptions. Usually .an evaluator is forced to make several




1 . - .o . . . . i
i assumptions. An evaluation case would exphicate the major

\ ' . _.assumptions of ‘evaluation. ', * : -

‘i e T ’ The patte:d?:£ reasoning, the main arguments and the logip of

> ,- \‘ .the evaluation study can be/explicated. There will be two types

oflclaims-made by an evaluation study--knowledge claims and ‘value

v - claims({ ghe reasoning that leads to these claims can b; ‘

‘. . discuss)ed. .

L We believe that there is a logic of justifying value
_-judgments or claims. This lpgic will be briefly discussed 31ﬂce

A such discussion garely occurs in the evaluation literature. ) The

e - - - =di§cussiop is baBed an .a chapter by Coombs (1971). . ’

When an evaluator makes a value judgment, Ithe evaluat?: makes

a commitment to: (1) -a value principle, and (2) afsét of facts'

r " about the value object which shows that the principles applies to
o - . —a the value obj.ec .' The facts "and the value principle comp:ise tqe
p:emaes of a deductiye argument having the value judgment as its
: concluaion. The value object is the entity being evaluated.
h Making a value judgment commits the evaluator to a value ’
® . ' principle because the evaluator's judgn?ant logically impiies a
principle. If an e'valual:or s?ys that a certain :eadﬁng Jprogram
1{9 good, the evaluator makes a cogmitment to the value principle,
that apy reading program like thia one is good It would be '

'. . . lggical.ly incongistent to assert the judgment and to deny the
t valte principlé. The p:ecise nature of the value principle

to support the judgment. Su’ppoae that an evaluator says thi is
a good redding program because the studen'ta improve on a tegt of
A . :eading achievement and become more interested in :eading. If
= ' ‘ . increased achievement and interest‘are what make this a good
reading prgqrar;, it £9i10w_s that any reading progranp with these
. same features must be regarded as\good. The value p:inc’iplg
- implied Adn any judgment relates the supporting facts to the
) ‘ ) evaluative term used in mking the judgment. 1In the example

nbove, the® value prmciple rala:‘:es facts about achiavement and
interest to the evaluative term "good™. - - - "

. - ° 2. - - .
N \ .
. .

implied by any Jjudgment is iridicated by the, facts wnich are given'..



We know éf no evaluation report that clearly sets forth the' ' 3
logic of the'eveluetive reascning. The following example takcn '
from Coombs {1971) 1s outdated, but still”an example of
evaluative reasoning. Suppose an evaluaégr is trying. to decide
whether or not the U. S.‘bughe to withdraw from the war in _
Vietnam. Suppose that the evaluator accepts the following facts
(f) and criteria (c). ) ’ s

(f) l. The war in vietnam is primarily a civif\war.

{(c) 1. One country ought not enter into the civil wars
N ~ ©of other countries.

{f) 2. U.S, withdrawal will result in a substantially
. réduced rate ofsxilling.

{c) 2. It is wrong to kxill or to cause a.large number
) &f killings. -

() 3. u.s. withdrawel would reduce the level of civil
«strife jn the U.S.

{c) 3. A stable peaceful society is a gocd thing.

(£), 4. U.S. withdrawal would free U.S. resources which
B could be used.to cope with pressing social
. problems in the U.S. . L <0

(e) 4

,1t is desirable for a socie’y to have the
resources available to handle pressing social .
' problems.

£

. » L 4 -
{£) 5. U.S. withdrawal would result in a repressive,
‘ communistic socliety in South vietnanm.,

-

(c) 5. 1Illiberal societlies are undesirable and immoral.

(£) 6. The U.8. has committed itself to defending South
Vietnam against takedver by the communists.

(c) " 6. A nation cdught to honor its commitments.

{£f) 7. U.S. withdrawal would be construed as a sign of
weakness endlleck ot resolve. -

(c)"7-qarnetion ought not let others think it is weak
. ~or ifresolute.

S&ppose that the evaluator comes %0 the conclusion that the
U.S. ought to withdrew trom the Vigtnamese war. Suppose that the
evaluator ¢ to thia decision o:}the besis 'of the first four
facts-listed above, and tn spite of the list Ehree. The
evaluator's judgment implies a complex value principle to the
effect that a netion(;;ght not be involved in a civil war to savg

a country from a repressivé government i£ thats involvement * .
- '
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) .increasei‘.the leve.]. of l;illing in the war and diverts the )
. . ‘ “‘natzon's attention from pressing'sbcial prc:blems. - T
¢ . “The "facts used 1n arriving at a value judgment must be . . .
T ., relevhnt. To be relevant to a value judgment, a fact has to meet 'Z )
ewo conditionss first, 1t must be a fact about the entity . ’ '
: evaluated, and second, it must be a fact tq which the evaluator. . ) .
.. ) ascribes some value rating.. This Value rating is know as the ‘ e

value criterion, In the above example, each of the facts were

about the U,S. and the war in vVietnam. In addition each fact had . .

5

a wxlue cr te;ion asgsociated with it.

@ .o . What is\the differencekbetweeq,a value principle and a value

criterion? alue.criteria' are brought to and are involved in the . . M

’ making. of th valge judgment. A value principle efnergef aéL . . 4
.. Eroduc t 5f the value judgment, It is only after a value judgment _
@ . . has been madefand the reasoningt given for it that we know Hhat . .
' ' ,value principle is implied the judgment. Bacn/aluq criterion .

, provide® the basis for ev;éiting one particular feature of .the .
. value object: each feature of the value object is evaluated ’ .
@ . separately.. A value criterion does not provide the basis for I \\‘
- .

‘evaluating the value object as a whole. In contrast, the valu_e

principle implled by the value judgment does apply to thé value )
object as.a whole. . 7 ’
L Y

., In the law, Y get of legal principles, applied to.X set of
~ facts, leads to z ‘legal judgment. With evaluative argument, Y -
va e criteria associated with a corresponding get of .
cts x, leads to Z value judgment which implies W value
“ The 'previous two sentences indicate the . ’ L |
nce and contrast between legal argument and evaluative
. valuative argument is rarely explicated in an
) ‘report, but this could be_ doné in\an evaluation case ) “
=~. _ history. i . . i
- ' .
e . 5+ The decision - | R . "o . ] w ’
. The court renders—its decision: Y set of principles, applied e
@ + to X set 'of facta, yields Z result, ¢ Corresponding to the :
. . . 19 ‘ \ ' . .
. -

EKC g 25 ' ;
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L decision would be the answers_ given and claims made by an . : '
N ‘.- evaluation study., Gowin (1979, p. 2) suggests the following’ o
" ] ” - - .

‘q\uestions. What answers were given to the telling.questions? 2 )

¢+  Which questions did t_ge' evaluato.r know he or she failed to
'. . answer? | Eh.is:h answers did, the evaluatqr_give to questions he or ;
she failed to as( in the ':innning? What cpitical limitationé' I )
" ] was the eval.\mtor aware of?, What claims beyond the oriqinal . - )
| questions did the e luator make? ‘ .
, ~ 4 g

Sutmary of Information an Enluation Case nght Contain 3" ' N i

The information that ﬁﬁ'qht be prgsented by an evaluation case * .

history could be part’ly sumnarized under thé acronymn, aUEMAC "
-~ - (Gow.in. 1969) . QUE;HAC stands for a series of six queétions that . )

" can,be asked of any eyaluation. 'I‘hese questions; when answered; . .

LAY

give a sense of the whole ‘structure of an evaluation, study. 'rhis ’ .
. structure is the pattern of ideas or concqpts showing what has to ]
- ' be thouqht about to maKe sense of an 9varuation. QUEMAC is a
_form 05 meta~evaluation. 'rhe six aspects of an svaluation that
QUE!-!AC stands .for are as follows. In parentheses are shown the

‘ : .
LI, 1

correspondinq aspects of a legal opinion. bv e .
. J - - *

. Q Questions (The Legal-Issues) ' . ' .
— U Unquesti.oned Assumptions_ {Th Le?;al Principles)
Event or Object Evaluated ('rhx Pacts of a Case) . o
Method (The Facts of a Case) ) T '
Answers/Cl\‘E (The Court's Decision) ‘

‘Concepts/Coneptizal étructure (The J.eqal AR :
Principles) ‘ - o

. 5 ' what is missing from this six-point list is references to ' ' . -,
procedural history. This needs to be in the information supplitd | »»

~
*

O > T wm
A ’

by a case history. The iriforhation supplied under €he above six .
categorias' plus the procedural history should not be exr.en-;ive.' ) + @

—

° What should result is a brief, structured description of an
‘eval’uation. Thywriter of the casa history should expand on .-
’ anything that is new or unigue to an eValuatmn. Judqes- with
. " the possible aid of their law clerks, write up their legal case

histories, Correlpondinglydvaluatorl can wr‘ite up their

= -
- oL 0o . S
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Y evaluation case histories. However, %;EMAC 19 flexible enough R |

~v that, p’ersons not assoCiated .with an evaluation can read the v

¢ Y evaluation repo:t and wr.ite up an evaluatxon case¢ history. - ) - o y
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. " (.' A . - > B. Essenti#l Devices of the Case Method ‘ :7'_
® - ' A ) ' * ' - : .
s P . . ., " . ] f 1
.- / , " Whi'le the case method of instruttion has varied considerably
» - . -
in different courses, under different teachers, and in different , ° .

. ( law schools. three devices have generally béen deemed essential: -
a ‘(1) the casebook; (2) the participation of stude.nts in the class »
l discussion; (3) the problem type of examination. Each of thefe

: . has its viriation., * . ’ -

»
.
. + L
-

' ’ . -

@ 1, .The Casebook . .. .

~

w e

. A casebook of evaluation case historigs could act as -, .
- V ~
{a) an alternative or supplement to pradtical experience; &>

()., an alternative to reading\evaluation reports .o

It is instructive tb look at what constitutes evélytion |
training » Gephart and Potter (1976) carried out a survey of

b - ) institutions of him education. which offer training in . ] ‘

. - R evaluation. Eighty-one of the 119 institut:.ons surveyed A\/ . l

g ‘ . responded to the questionnaire. At leasE 53\erc8nt of the ’ 1:
. . insgitutions which responded regarded courses in evaluation as .

) being soiely concerned with measurement and statistics. These : -
institution?ﬁ not_teach evaluation theories or models. The t

. ugse of a c£ ebook of case histories by' these institutione: would ' |,

en the mefning of ev#ﬂ:ion. At 1east 46' percent of the T )
uti')ns required studénts to_carry out” some kind of - . > )

pr'actical training in e)uﬁu‘ation. Prdctical tr#6hing is often
o limited‘ to one or two evaluations. The use bf a casebook of case
. . ﬁ( hist s by these institutions would supplemeht the practical L

experience of students, because it, 1d describe 2 broad range ) L

or evaluations. Thete is\a physica impossibility of providing ‘ .

= -

® . “for all the .studynts in the class ready and convenient access to

1"“. L4 . .
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the original rdports in the library. The casebook saves wear and

\./ - hd [
Lear on the library,'and on the student, tco. An evaluation case

t; hxstory is a summarized form of the original evaluation report
and,, thus, is more cotivenient’ and less tfme consuming to read.
The evaluation case hxstory ‘ts written with the evaluators as‘

*

! audience, whereas the original evaluation report is written for
- the clients. COnsequently, the logic and methodology will be "o
: » laid out more clearly in the evaluation cage history since the
) N .writer will have in mind tne evq‘uators as audience.
. . If one asks: What cases are included in a legal casebook;
. ) , what excisions are made from the original repc:ta how are they
arranged; what materials ncludcd with them?--one finds-
"¢, considerable diversity-in theory and practice. An evaluation
- s ‘casebook could include a broad’range of cases or could include

¥

- cases on the one theme, such as Title 1l evaluations. The

' casebock *author cculd.choosg the cases he wishes to present and
organize them in sectidns, tllustrating the various subject
mattgr; _E?e cases could be arrdnged to show the development of .
. . a.particular concept or to contrast different evaluators'
. . approaches to thé same problem. .
. " The cases could.be edited to scme degree by,the casebcok
R -author, but not sp heavily edited that only the crucial
paragraphs of the copinion are printed. Rather, it would be an
faportant part of the, evaluation student s task to learn to
. ot qpalyze the case thoroughly and to discover which questions ara .
‘ most pressing and which arguments are most persuasive. The )
N !actual context which provides the basis for discussion of the
~ ' L glue principles is also included in full. , It ts the factual ’
ntext which,colors and g‘ves concrete meaning to the stated
-principles. .

//, . 2. The Class Discussion .

. Student; participation in the class discussion is an.essential
. « feature of the case nethodi It i8 a gubstitute for an orderly
, and gxplioit presentation of th&teacher's ideas about the




’ \ _ subj;ct matter. A student 1s asked to suqma:.:ize orally a case in .
- K g:e ook ; tite teacher asks him ciuestions about "{t or, puts to th¥
. . . .tudent: a hypothetical case. THE student ig called upon to
defend the student's decision in re ation to the case in the book

[ ] ' . out the” significance of the main case ing or limiting
N 8 . . iEs doctrine or principle. The teacher, like Socrates, ,asks more
guestions than either the teacher or the student can answer.
- Socratic questioning could be used.in relation to the logic of
L ] evaluation case histories. .The logic of the cage involves the '
choice of £acts and their attendant value}::iteria, which 1eads
to the value judgment. A value princxple emerges ag a product of - \:
the vaw judgment. (lass discussion could £ocus on the éhtrice
() l of facts and their attendant value criteria as well as on what
) value principle emerges as a product of tHe value judgment. -
Another variation in the class discPSsion is the student's
statement Of the case., The student could be asked to summarize " :
PY the facts, the evaluation issues, the conclusion Of the " »
. evaluator, a\Wd the reasons which Jed the evaluation to this ° ' .

conclusion.
7 3 . . . - ”
Q_‘ + The Examination . —
[ ]

«

The case method coursé“call‘s' for a h;'pothetical-case type o‘_f
P . examination. " The best skill requi:ed rfo: the . ..
) : K’ hypothetical-case-essay examination is the ability to analyze the ’ .
@ facts and to see all the points or evaluation issues involved.
. The eXamination could accomplish this by making the statement of -
«  facts rather copplicated, sS that a half hour per question is

allowed for answering. Part of the examination should be of the *

® essay type, in order to test the abilit} to construct a_reasoned
¥

. argument about a set of facts. > ..
3, ‘ ‘ |
- - ”
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f\/ \ ia c. C_onclusigl ‘
a. . T -

~ The legal case method can be used as a model for the “ -
- education of evaluato:s. Howeve:, the £it i3 now exact, since in

»

law one case ih used as a p:ecedent for the argument that is uged.
in another case, _ The notioﬁ‘vf‘p:ecedent is ‘not important in
evaluation. What is coficluded in one eval tion case is not
regarded as précedent “for what is concluded i another ‘case.
The legaingase :ep:esgats the solution to a problem. It is
not a problgm‘§o4be goived. In contrast, in business education o
the case :ep}aaents a problem to be solved. In evaluation the
; ) case could rep:esent the splution to a problem, making a value
judgment. ‘ N 7 )
It might be dlfficult to write up an evaluation case history
1{ i iskts 1qf1ude the :easoﬁiné of the value judgment. This is
because (a) no value judgm?nt was made in the.eval ation, or )b)
the evaluator did not make a cleat statement of th logic which
. . led to the ‘value judgmaﬁt. In contrast, in the 14w the case
gives the iog}c uhich was used in coming to.a legal decision.
bqg:ier to using the legal in €he training of
aaval&*fois is that, at p:esent,ﬂno :;i:‘m exists by which
Fs ' evaluation case ﬁls;oriea are written up. gvaluation reports
could'ﬁot be qs;d because they :are%y give an exposition of the
N | . loch of ah. evaluation. If the legal case method is to be used )
as a nodel‘for the t:aining of ;vaiuaLors, then seve{al
4eva1uation -case histories %aed £o be written up. Section A above
gives an axposition o£ what an evaluation case history might be
like. v50qiion_8 discusses the sssential devices of the case .
methods, and how they might be applied to evaluation. The
conclusio is that lagal educaﬁlon can be used as a*partial nodel

-

£or tho education of evaluators.
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