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_had a tradition of intellectuaiifreedom_and_aifirm_legal_foundation to

Y

‘?or the network. —

4
support that traditionm. 'The computerized_dimension introduces new

possibilities for thé use or misuse of:this: fréedom.

HThe advent of the liHrari network calls for'a new look at dntel- E

lectual freedom,~related lqgal questions and the specific implications

.

One of the most signifi%gnt'statements, concerning intellectual
LY

Oliver Wendall Holmes. It bears repeatihg here, ”Persecution'for the

«

expression of opinions seems to me prefectl& logical. If you  have doubt

. a 0 . . F N R
of your-premises or your power and want' a certain resul{ with all your

’ ot

heart &ou‘naturally express your wishes in law and sweep away all

’

op”gition.. To allow opposition by speech seems tp indicate that you .

- t

‘think the speech impotent, as whén a man says that he has squared the
) A

I
.

“¢ircle, or that,you do not care whole-heartedly for the,result, or that
. g . 3

you doubt: either &our power or'yOur premises. But when mef have realiaed
. . - K 2 ’ ? ) )

that time has upset many fighting faiths, they may ome to believe even

more than they believé theé very foundations of ther own conduct that

‘rate 13 the theory of our Constitution. aIt is an expériment, a} all

“life is an experiment. While that experiment is part of our sy

“

C L. \ ‘
- the ultimatélgood d sired_is better reached by free trade in ideas -,‘

N
that the best test of truth is the power of the thought to get itself

accepted in the competition of the market and that truth is the only

- v

ground upon whidh their wishes safely ean be carried out. /That at any
N
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e
5
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T think we, should be eternally vigilant against attempts ‘to-check = -

-
-

e,expression of opinions fhat we loathe and.believe to be fraught -«

. '_ ‘e a

with death unless tliey so, imminently threaten immediate interference .

,/ -
deh the lawf ul and- pressing purposes of the law that an immediate

4

check is required to saveushe country - Only the emergencyﬁthatumﬂuﬂiii

" - o " . . -
[ . .
CI S

it immediately dangerous to leave the corection of evil -counsels to

¢ -

o - - < ",r‘
time warrants making any exception to the sweeping command "Congress <. \\_//.

s

shall .make o law... abridging the freedom of speech" (Konefsky, 1961)

’

The purpose of this paper is to relate the freedom of speech and

related legal principles to library network applications.n Large data . o
{
bases filled with the blbliographic information of. vast numbers of . .
» )

materials greatly enhances the availability and preservation of a ' )

-

Specific item. Are the usual intellectual freedom’ principles applicable

‘L. . - -

to the information contained in the data -bases and/or to the larger . -

LY
é

.volume of information represented by-~the respective entries? Have T

.
N L3

ligfary directors gnd/or network repregentatives encountered legal problems
Y

in\this .area?. Has there been litigation relating specxficaliy to

computerized library netw°rks7 If so, what are the implications of the

lit:Lgat:Lon‘7 In the absence of angwerk to the-previous quéstions, what

are the opinions of knowledgeable people concerning basic’legal applications’ .

»

This study was designed to find answers to some of these questions

. < . ‘ ~
~ oL
£ . , . LI v’
) i v Y. . -
« A O
- Al
* ’ -
) *
. . t - . p
-
- . » & . L4 = .
| . K _
EV N , - - 3
. ’ .
’ *
- : ' VLo
. .
- " ,
- i , - , ‘
L N . . ,
v
\ . +2,
- L] -‘ .
L) . »
L) M Q‘ -‘
. 1 , - —{
.\ : o
4 . i .o
," Ay « 4 M A re
Vo«
1 . N ...
. .




METHODS AND"PROGEDURES

3

\
. - .-

. - R
/ The questionnaire illustrated in Appendix B was prepared and

sent, with the cover letten;illustrated in Appendix A, to library

directors, network representatives and other pemsons in p0sit}ons to
R

. . r . .

be’ knowledgeable ,concerning the questions involved.’ ‘There,were¢ -
. - . . N N . 72 . . .
. e b ? T
thirty-three questionnaires maiied: o, o m 8

—— —— - -. E ) Fd

, ?ixteen of*the petsons ‘who responded returned completed
questioﬁnairé@. Several'persons responded without completing,the;
questionnaires. ‘fach'of the‘latter indicated some reason for feeling

* that they'vere nof qualified to state oFinions.%' AR .
There was no litigation reported by any of the rlespons'es..a The
comments includEd)were'very limited aﬂdjﬁeehed to reflect some‘hesitancy.

Ve

We will cite each of the .questions- and show the actual numbe.r:_ofi~ >

<

- responses to each of the-possible answers.. This will be followed by'..
. v . L

comments relating to the respective quéstion. . ' x

1. Can the networks refuse the inclusion of titles that include ob-+
Scenity or ‘othrer,inflammatory terminology (suchas advocating the :
- overthnow of the government) in the:’ _ .

.
N ot - 7

a) actual wording of the title? ..
wa-mi N

1. No (9) 2. Probahly mot (5) 3 No opinion (2) :

.
-
A
.

4 Possibly. (0) 5. Yes (0)_ «

within the publication’ h L .

3 N f . . )

1. No (7)y 2. .Probably'not (6) 3. No opinion (3)

s h. Possibly (05 5. Yes (0) | ; ' .

L P .

. The cq&ments,concerning.this quesiton were: "With respect to°
i a’ , . . ‘e ' ) ‘-u'. [
1'and 2, that is my opinion (author's note: each was answered "no"),

since.no extensife argument (either‘obscene'or treasonous);is inc¢luded

Lo

; N
b mnro »-——4,«-—._ Pt e T IIPT Y
a

R4




, . ". - < 74\/-'\ ‘ - N
in the title. Further, in order'to:get the title published, the words

\.'

included in the bibliographical information would have already been ‘ex-

posed to public.view for some time. 'No' .means that my-opinion is thats *

~

.it is so unlikely as to. be virtually impossible,,but T know';fcno court

. ) v
) 4 L - kS . v . < .
-case " J - S —— L

- v . - Y _j.,-,_,,__ - L] ———
. .

"I am against, censorship in general for many reasons. The ex-
! e ” » )
clusion of cataloging data is certainly an extreme form of censorship -

-’4'

,tha refusal, to-even recognize the existence of.a ptece wf mater¥®dl.

’ L ~ .

~

- The data‘base at OoCLT already contains cataloging records forwﬁiteriafs' .

which.some persons would eonsider pornography or inflanmatory That £n

no way requires*the patron libraries to obtain those pieces of material.

All the time—proven arguments against censorship apply doubly to data ‘
‘ base EEnsorshipa" ‘o e B t Y ﬁhv

. "In the absénce of litigation, questions 1, 2 and 5 are dependent

on the.bylaws=and ganization of the individual network "

. .
- - -
.. [

St IR

» s

"¥our questions are addressed to what conduct is permissible to

I3

- 0

S ' . N ¢ .
'netwotks*." In practical point of fact, what conduct is permissible

-

2]

. to networks will depend more on the position taken by the copyright ’

~

proprietors of" the works included than on the policies and practices
» . ~ . )

o 'om ? v
.

_ “of the American Library Association." _ o T 4

- - N B -

.ot

.-1‘ "In this - connection,,there is no question that if otherwise

permi%ted by law, networks are legally,gntitled to include in their

’ i ¢
A}

collecxion whatever they deem appropriate

"You will see that most of the questions have Been answered by

-~

'probaﬁly not;' in many instances the ideas you-raise would be impossible

to police or monitor YiSﬂa-ViS member activitie;.' - -

.
N i S b

.
iy
-

1' — T




. N ‘ . .
. . - e e e e
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S ‘ ) CoeN b . SRR
o T - - .

..

" Furthermore, the memb?ers o'f .- are the nétﬁork and this'is an .

e e t 4 )

obvio-u—s fact. Monitori'ng input would result in one member pdssing

- 1]

Al

-
21
{

l}
' : judgement on the quality of another member s acquisition decisidn. . ‘
This is a "highly unlikely sequence of events," - ' 2,
L (= IES
e ’2. ‘Cédn 'the netwark refuse l§he inclusion*o"f "insignificant pub- :
C lications? - . O - T
s . ) LT ) - ' . ¢ :
\/"'\ ' 1. No'(4) 2. Probably not (5) 3. No obinion (1) . P
\- . ? - . | R L
4, Possibly (6) 5. Yes (0) i
- .~ Comments:, "'No' 'means that my opinion is that it is so unlikely
_ as to be virtually 'impossible,. b‘ut I knoaw of no court case."” -
. .. V4 ° % .. . s, ¢
' "I know of/nblaw Yhich mandates' that any library must include .
o . < - ' any given work or group of work‘ Moreover, I know of no law which\ )
classifies works as 'insignificant ‘or 'inflammatory R ete. These : .
’ are judgem7s which the’ 1ibrary and the: 1ibrary network< mustbmake Y
e = l% - ./
: 3. Can an author (or- publisher) demand the exelusion of “his title 2%
~ fron" the data. base" a F : . TE .
' gt WY ¢ C -
1. o (3) ‘2. Probably, hot (8) 3:9 No opiniOn 1) IR .
= ’ ~ -
~ ' . » -
. 4. Possibly (2) 5.° & Yes (0) fo \ - D e, _
- ! o e o S
£ 4
f "I cannot imagine a circumstance which would justiﬁy it. 'Can ‘ :
) LX) -(i M . % 3'_".: .
- 3
‘ he require that a lib,rary not list the book in the card catalog - .
[ - , b y , . ’ a‘
though the-~library has published the book?" ‘ . _ " °
- A !
;\ "An author should have no moré right to exclude his work' 's - , /.
i “title from the ddta base .than fro# a bibliographx. . ' } bl
? - Q “ - - .0 B
"As you mdy know, ‘the subject of the incltxsion of copyrighted
N materif in computers as part of the data .bases has been the. subject .ot ‘
é \ . of great controversy and is presently the study of the COmmission on
: ' New Technological Uses of Copyrighted Works..." LT ,
p . . .
; "We anticipate that with the adoption of the new copyright revision = Y i’
H ’ ' e . ) ”
3 ls’ L I . , ) \ ;
i




¢ ¥

L
.

.bill, library networksAwill be placed under‘severeiscrutiny 3& reprej

'sentatiues of copyright proprietdyx interests and we-would'anticipate

that a number of suits for copyrighc infringement will be filed where ¢
& .
copyrighted works are introduced into a ‘network or into a data base

-
-~

~~without the permissien—ei~the—proprietor R -

4. Do authors, publishers, library directurs, library patrons insti-
-tutions (libraries and/or their parent organizations), ‘regional

* networks, ett. have dué process of rights in dealing with parént e

- networks? . )

.

‘1.
S

No (1) 2. Probably ot (0):

e
3.” No opinion (6) *

Yes'(6) ‘ . .

"Iﬁ you mean by 'due process

Possibly (3) 5.-

access to légal action in the case

>

of dispute, certainly, since all of the persdhs or organizatdions

are legal entities and subject to suit." .

, v

-

A3 )

5., Can a network refuse membership to a."qual fied" institution?
\' . . ‘ -

°

1. No (3 2.

Probably not (%) 3.. No opinion (2)

4.'

Possibly (3) 5. Yes (4) ~

*

I

the answer checked on‘the questionnaire *

(Author's note: N
. . . . v

accompanying this comment was "possibly"l) "But not on a censorship ’,
'basis. A network should definitely have the power to penalize or .

expel a library which was abusing the” system

b

‘, »

f

f

.

~ how about, not-for-profit, educational\networks giwing'serwice to

. "I do not know what qualified' means.

If a network organizéd
.

itself for a limited purpose (to include ‘only material on Sheakespeare)

.and the school were qualified to teach only home economics -- well

you follow‘me. ’On the other hand, there would have to‘be a feason fox

K
the network to

Xl

financial, I can t think.whag it would be.

want to exclude the 1ibrary - and if it were not

There is’ a—problem right

.

‘ for—profit companies but.we are hoping %o get this straightened ouyt.

-
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« > SUMMARY . ,

, . ' .
’ > v - o - ! ‘ . * .

As indicated earlier, there were n6‘reports received concerning s

e actual litigation "in re1ation _to any of\thé questions, B

*

— —— — — - | Rp—

- Question onemdrew‘the strorgest response. The opinions checked )

3

oL leaned'moré'toward."N°" than on any other-question. *Aiso:\;:ere wyere

'-moré extensive comments made in relation to this-question than to any

. . [ e s \s - .
2. other, The commeqts tended to substantiate the negative reactions

. . -

¢ ' " .
. " expressed in> the opinions section of the questionnaire. The sentiment .
C Ty “ @ ’ /

: seemed to be tﬂht networks cannot and/or should' not refuse the inclusion o

of titieg that include obscenity or other inflammatory terminblogy. e .
v ) i l ™ . . . "‘
s . . e > ' . - ’
Reactionsftéique§tion two included a wider range of opinions and -

A o . - » .

fewer written comments. Some responses questioned the definition of -
“"{nsignificant". This term‘was'intentionally nét defined With the hope ..

S that each respondent would-furnish his/hér ‘own definition and respond | ‘

—n "

accordingly. It appéaré‘tﬁat this was the basis used by mgst and, in

. , < . . - . K . . . ﬁ'y LN .
o general, it seems that the reéspondents were ' not so-certain concerning ' e
¢ P s S

\ 2 .
- ' . -
5 4 ' ' . .
\ - . .
. .
.

*their ans&er to this question. . . . . .

-

Lo . . Opinions and comments were not as strongly negative ‘g question . .

;' . . - N R , .
- . - three as they were, in question one, but there seemedgto be a rather
* .

~ T . ’
.

of his title fiénm the data base. A .o S

. . » -
~ . 4 v
. . ; N [ - s

" Some of thé:;espondents seemed to be unsure of the exact legal

~ -

2 .
o . meaning'of "due process" &n.question .four. Those who reflected un-

L ki An ARSI e it bbbt dokioger A 47 B N D ) 3 7R

certainty usually expressed 'no opinionq. Those whp seeméd to reflect
§

. ' . - N . « - »
: - a satisfactory understanding of the legal c;;ZEQt tended- to lean Ty
. toward a 8trong«"yes" response. [ \ L. ' - )
. . ., '~ - - ° .. . . ) \ . ,
-~ - ~". v ‘.p . i
: . - .8

[y

<« ' :
firm agreement that the'autﬁor or publisher cannot demand the exclusion . -
; .

- - » \ v
i~ . M ? A N o . . Al “

. . v . . - - . R . . . . . a . .
A R R TR : [ -
B R [ . . 5 e . . . *A Q{gth .. N , Al - N —~ i \/‘.
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o * - Responses to«question five-were ;cattered. There seemed totbe, . .
. . _ recdgnition of legitimat:e technica}f’ or disciplinary reasons’ for d-enial . ) .Y
v , N , 2
. a of membership. \In the absence of legitimate reagons, ‘there seemed
~ . : ' * -7 g ) ¢
be a questioning attitude as to whether a network can refuse membership . co~
S e T 5
.. to‘an 'Ihstitution if it chose to 'dp'so ‘arbi‘trarily. oo~
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Dear

I am collecting information for a. course that I am taking at George
Peabody College for Teachers. .

e

As the director of a library that has regently been accepted as a

member of SOLINET, I am interested in the legalsimplications of various
questions relating to library networks. My primary interest is actual
courtroom Yitigation. Beyond that I am interésted in ‘relevant; lawys that
are presently in effect locally or nationally and practical problems
that networks orgtheir members have confronted in these areas.: "

. .
- ‘ . -t -

- My questions concerning lltigation relating to computerized library
networks are as follows' . .

LY

1. «Can the networks refuse the irclusion of titles .that
include obscénity or cther, inflammatory terminology
(such as advocating the overthrow of the government) .
in the. :'_ . I

. a) actual wording of the:title? y
b) Within the publication’ e Py

c 2. Can the network refuse the inclusion of "insignificant"
i ublications?

>

-*3: Can an duthor (or publisher) demand the exclusion of his
le from the data base?’ oo -

-
.

4, What“are the implications for procedural ;due proce®s for:
authors, publishers, library directors, library patrons,
‘institutions (librarie§ and/or their parent orgéni?ations),

regional ‘networks, parent‘networks, ete.? ,-w,;‘

.
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I would like to ask you to complefe the enclosed questionnaire and return
it to me in the envelope provided’.xThere is a place on page - three for you to
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. N . > Z
. N & « & N i \
_Thank you 'for. your cooperation. . : .
. T - . " . ’; ’ ‘ ' = M v,
. p . ' Sincerely, .
4 / , ) N * ' ’ 4
° . ’ .
¢ N > .
. ot .. Johnny. J. Wheelbarger, Ed.D?
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‘. .- a) actual wording of the title?

b b s et

.

P P .
Ne - - -

QUESTIQNNAIRE: LITIGATION RELATING TO COMPUTERIZED
, LIBRARY NETWORKS N

Opinions o ¢

In the abscence of litigation lending clear directions in each of the following,
please indicate what Jyou think on each of the issues by check;,n@ the. answer
that most nearly reflects your opinion. °

1. Can the networks refuse the <inclusion pf .titles-that include obscenity
or other inflammatory termmology (su\:g as advocating.the overt’hrow
.of the government) in the ) \ ) o '

8

1. No ( ) _2. Probablynmot (g.) 3. No opinion ( ')

4. Possibly. ( ) 3. Yes ( )) T : e S -
> ' ‘ ) - . o Y.
b) within the publication? ' / : . T
¢ ’ A '

- No ( ) 2. Probably not ( ) 3. No opinion ()

o .
.

' 4. Possibly ( ) 5. Yes ( ).

€ N
-

2.* Can the network refuse the inclusion of l'insignificant"” publications?

~ . - ) Y
'

. : » .
1. No ( ) 2. Probably not ( ) 3., No opinion ‘(/-)\
v - N ‘ ‘ - 4

4., -Possibly (. ) 5. Yes (.

3.. Can an author (or publisher) demand the exclusion of his' title from .
T the data base? . - |

X

,_‘ N I'. No ( )' 2! P.robably not ( . )* 3. No opinion

. 4, l’ossibly . ) 5. Yes ’(.\).‘

e  (libraries a'nd/qr their ‘parent organizations))j, regional etwcrké‘,. etc.

B have due process rights in deal:mg with parenht networks?|
.. - i .- . .
1. No '( ) 'Z. I"robably not _'P( ) 3, No opinion 'C. ’.)‘ N -E

L., o s 4 .
1 4. Pobsibly( ). 5. Yes .{ ) o poe

b} A - ’

L5, Can a netwdrk refuse membership \io a qualified" institution?

N "1, "No ( }’robably not ) 3. ’No opinton’” f( ) .
. & . o8 D I K
\ a, [ Y
' 4. Possibly ( ) 5 "Yves ) L e - . e
- ’ '. ' &ﬂ% - ll . ‘t - A ) ‘\I .
) [y [ . R
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Please list any court cases,
redolve any of these questions.

. concerning the resolution of the case and bibliographical citations that may .

. be used for further references.
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Include as much information as .possible

that, you may -Be aware of, that have attempted to '
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