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FOREWORD

This publication is intended to help hearing officers handle due process

procedures in contested cases involving important decisions on the handicapped

child's education. It describes the rights and obligations of the parent and

school district, the legal basis for, such hearings, and steps involved in

conducting hearings.

It should be' pointed out that the law is subject to change and it should be

checked whenever a due process procedure is initiated. An attorney represent-

ing the school distriCt from the start can help assure that all legal require-

ments are met.

For further information, contact Mason McQuiston; Director of Special Education

at the Department, 378-3164.
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Access to Records

RIGHTS AND OBLIGATIONS

Local school districts need to establish and maintain procedural safeguards to-

be in compliance with Public Law 94-142--the Education for All Handicapped

Children Act of 1975,1 as well as applicable Oregon laws and rules (see

pages 14 and 15). Such safeguards jnclude the right of the parent of a handi-

capped child (see also Appointment of Surrogate Parent, page 4) to inspect and

copy all educational records which involve the identification, evaluation, and

educational placement of the child, and the MIA of a parent to have a free

appropriate public education provided for the child.

If requested, any agency involved with the education of a handicapped child

needs to provide the parent with a list of the types and locations of educa-

tional records on the child.
2

Such information must be provided without
O

unnecessary delay, within 45 days of the request, and before any meeting or

hearing.'

The right to access records should be exercised at reasonable times, such as

during regular business hours. The school district may not charge any fee

for copying records, except the cost of the copy paper that is used (e.g., 10

cents per page). According to federal rules and commentaries, agencies are

encouraged to provide copies free of charge.4

If the parent thinks the information is inaccurate, misleading, or violates the

privacy or other rights of the child, the oarent may request that this informa-

tion be amended. Should the school district 'refuse to amend the record, the

district must advise the parent of the right to a hearing.
5

1



Independent Evaluation
. ..-

The parents have a right to secure an independent educational evaluation for the

child. An independent evaluation is defined as "an evaluation conducted by a

qualified examiner not employed by the public agency responsible for the

education of the child. "6 According to Oregon statute,7 the parent may

obtain an independent evaluation before or during a contested case, or before

or during any appeal to the State Superintendent of Public Instruction. Such

an evaluation is justified if the parent disagrees with the actiol or failure

to act on the part of the school district, or if the parent claims that the

child is not being provided a free appropriate education.8

.
...

According to federal rule: "A parent has the right to an independent educa-

tional evaluation at public expenseif-the parent disagrees with the evaluation

obtained by the public agency."9 However, this same rule allows the public

agency to initiate a due process hearing in order to prove that its evaluation

is appropriate.

Criteria Involved in Evaluation

Minimal criteria-for evaluation-, are established by federal rule.1° Tests

must be:

in the native language of the childor other mode of communication, unless
clearly not feasible;

validated for the specific purpose(s) for which they are used;,

administered by trainee personnel in accordance with fianufacturers'
instructions;

tailored to assess the specific information sought, not merely a general

intelligence quotient ,score;

reflective of the aptituir or achievement of the child, rather than the
child's impaired sensory, manual or speaking skills (unless the impaired
skill is the subject of the test).

2

s
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The evaluation is to be conducted by a multidisciplinary team, including a

teacher or certified expert with knowledge of the suspected disability.

The child is to be assessed in all areas of possible disability as

appropriate: health, vision, hearing, social and emotional status, intelli-

gence quotient, academic performance, communicative status, and motor activi-
/

ties.
11

According to'commentary in the federal rules, children with speech
m,

=,`_
impairments do not require the full battery of tests.

With regard to learning disabilities, additional evaluation requirements are

specified by federal rule.
12

The team shall include the child's regular

teacher or, if the child has no regular teacher, a regular classroom teachir

qualified to teach a child of that age. However, if the child is less than

school age, then the team should include an individual qualified by the state

educational agency to teach a child ofthat age, and at least one person

qualified to conduct individual diagnostic examinations of children such as a

school psychologist, speech/language pathologist, or remedial reading teacher.13

(Note: Even if an evaluation presented by the parent at the hearing does not

meet these requirements, it should be admitted into evidence.)

Paying for the Evaluation

The primary question regarding a parent's right to an,independent evaluation is --

who pays the costs? According to Oregon law,14 if it is decided by the State

Superintendent or hearing officer that the distict's evaluation is appropriate, :

the,parent pays; if it is decided that the district should revise its evaluation

significantly, the-district pays. However, the officer can request an indepen-

dent evaluation for which the district must' pay.15 No child is entitled to

More than one evaluation paid for by the district in any given year.

3



If the parent is unable to pay for an evaluation, or seeks a second evaluation,

and the Department decides that the parent has just cause and is unable to pay,

the Department may pay for the evaluation and bill the district. It is recom-

mended that, the district pay for any evaluation requested by the parent.

Should the question of payment be.contested, the courts may rule that federal.

law gives the parent the right to such an evaluation paid for by the school

district, with no restrictions.

Appointment of Surrogate Parent

,If the school district cannot identify or locate a child's pirlent cr guardian,

ot if the child is a ward of the state, the federal act states that an individ-

ual can be assigned to act as a surrogate parent. Oregon law16 provides that

when there is reasonable cause to believe.the child is handicapped and is a

ward of the state, the school district appoints the surrogate. The ,appointee

must be on the approved list of nomin6es made available to the school district

by the Oregon Department of Education.. If the district is unable or unwil/l/ing

. -

to appoint a surrogate, the Department has this authority. kchild'is entitled

to a sOrrogateydrent until age 21, or until it is determined that the child is

no longer eligible for spectral education services.
l7

A sortqgate parent' cannot' be anylndividual-from an agency involved with the

education or care of -the child, or.an employe of the appointing authority or

the Department of Education.
18

According to federal law, the district may not appoint a surrogate due to a

;

. \ .

lack of cooperatiori on the, a the natural. parent. However, Oregon law
19

i.

, . --. .r.,-

allows the parent to ent, ent in writing'to the appointment of a surrogate in

situatibns other.than those ,provided by federal law. The same law 20 purports

4
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to authorize the Department to establish procedure's in rule form to protect, the

rights of handicapped children, as well as the rights orthose children suspected

of being handicapped. In addition, the law calls for rules prescribing pr9cedures

/
.applicable to situations where a parent is uncooperative or unresponsive to the.

special education heeds of the child.

Prior Notice

When the school district proposes or refuses to initiate or change the ident-

ification, evaluation or placement status of a child, the distridt must give

written "prior notices'
21

to the parent before any action is taken. (See

Appendix B for prior notice form.) Prior notice is defined as a written state-

ment to the parent describing the proposed action and providing an explanation

of parental rights. The circumstances requiring prior notice and the required

contents are specified by law.
22

it is customary for the school district to h ?ve the parent accept service of

prior notice in a conference setting. If the parent is represented by or has

consulted an attorney, then the attorney must: be notified, consent to any

contact between the district and the parent, and be given an opportunity to be

present. This provision applies to the serving of prior notice as well as

to all contacts initiated by the school district. Once the parent ha, accepted

service,.the notice should be maintained in district files, and the parent

given a copy. (Note: Should prior notice not be served at a conference,

then the district' should employ the same method as is _ied for serving.the

"Notide of Hearing," page 9. Requirements are spelled out in statute.)

5
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Prior notice must be served upon the parties within a reasonable time before

any action on the part of the district - -no less than 20 days prior to any

9
district action.-3

Federal anl state rules are.very specific about how thE notice should be

written. "me following information must be included:

1. Refeggnce to- the particular section of the law and rules involved.24

2. A description of the proposed or requested action, and reasons why such

action is deemed appropriate. The notice needs to indicate whether

the district intends to piece the child in or transfer the child from a

particular special education program. The notice requests parental

consent, and if the parent- consents in writing, the action is taken.

3. A description of any options considered by the district and the reasons

why such options were rejected.

4. A description of any tests, reorts or evaluation procedures upon which i

the proposed action is,based.

5. A description of any other factors which are relevant to the district's

proposal or refusal.
V

6. A statement that the parent.has . right to a hearing.

7. A statement of the -Authority and jurisdiction under which'the hearing will

be held.

8. A statement that the parent has the right to have the child present at the

hearing. If not, the officer may interview the child in the presence of

attorney for the parent and district or, if the parent consents,,the

district's attorney only.

9. A statement that the parent has the right. to open the hearing-to the

public.

10. if the parent requests a hearing, a statement that the district must'be

notified in writing within 20 days following the mailtm of the notice.

11. kstatement that the parent may be represented at,the hearing by In
attorney as well as by individuals with special knowledge or training with

respect to handicapped chlldren. .

12. A statement that the paent has the right to obtain an independent educa-

tional evaluation of the child, And the right to request a list of

public and private agencies from which such evaluations may be obtained.

6



13. A statement that 'district files, records and reports pertaining to the
'7.hild will be available to the parent and designated representatives for
inspection, and photocopying at a reasonable cost.

14. A. statement that during any administrative or jUdicia7 proceedings, the
child will remain in the present educational placement. Or, if applying
for initial admission to public school, the child shall be placed in the
public sc hool with the consent of the parent. Should the parent and
the district agree that other arrangements should be made to provide
appropriate educational services for the child, or if there is a possibility
of imminent danger to the health or safety of the child or others,
the child may be excluded temporarily from public school.

15. If the parent requests a hearing,

trifled of the time and place of

'16. If the parent requests a hearing,
the right to present evidence and,
attendance of witnesses.

a statement that the parent will be
the hearing and the issues involved.

a statement that the parent shall have
confi'ont, cross-examine and compel the

17. If the parent requests a hearing, a statement that a written or electronic
. verbatim record will be made of the hearing.

18. If the parent requests a hearing, a statement that the parent will have
the right to a written findings of fact, and a written decision.

19. A statement that a final decision will be rendered after the hearing, in
accordance with the law.

In addition, the notice to the parent must be written in language that is

understandable to the general publi nr written in the native language of the

parent, unless it is clearly not ft.. le to do so. If Rot feasible, or the

mode of communication of the parent 4s not a written larpage, the district

must take steps to assure that: (a) the notice is translated orally or by

other means to the parent in the parent's native language or other mode

of communication, (b) the parent understands the contents of the notice, and

(c) there is a written record of compliance with (a) and (b) above.

7
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replacement Evaluation

The parent must grant consent befor4a preplacement evaluation can be made or

before the initial placement of the child in a special education program. If

the parent does not consent, the school district can request a hearing to

determine if a child may be evaluated ,and placed. If the hearing officer

upholds the decision, no consent is necessary.
25 While State law

26
does

not require the consent of the parent before the preplacement evaluation,

federal law requires a hearing if consent is not granted.

Need for Hearing

Shoull a parent complain to the school district, every effort should be made

to negotiate and mediate the matter without the necessity of going to hearing.

If the complaint cannot be resolved after all possible efforts have been made,

then the parent will probably request a hearing.

An impartial due process hearing is necessary when either the parent or the

school district requests a hearing.
a The request for hearing need not be

formal (i.e., HI request a hearing . . .1); communication alone from the parent

may constitute .such a request.

.If the parent, guardian or surrogate parent requests a hearing, the district

must: advise the parent of available free or low -cost-legal or relevant

services (legal aid),28 and must secure and pay for a qualified interpreter

for any parent who is deaf or speaks a language other than English (unless the

parent files a written statement declining an interpreter, or personally

arranges for an interpreter).
29
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Notice of Hearing.

The School district must have prepared and served the "Notice of Hearing."

Requirements are set out at length in the Administrative Procedures Act."

This second notice must contain the date, place and time of the hearing, a

clear statement of the issues, a stay int of the legal authority under which

the hearing is held, as well as applicable rules and statutes. The notice must

be sent or served personally upon the parent no later than thirty days before

the date of the hearing.31 As with prior notice, this notice can be accepted

by the parent in a conference setting. Again, if the parent is represented by

an attorney, district omployes may ..(e no contact with the parent without the

knowledge and consent of the attorney.

The same form of acceptance as that for prior notice can be used, except that

the form should read: "Service of the Notice of Hearing is accepted." If

service of the notice is not accepted in writing and in the form required, then

notice must be served in accordance kith the requirements of Oregon law for the

service of legal notices.32 There are two methods of service: registered or

certified mail, or personal service by a process server. Personal service

never means service by a district employe or representative--the district is a

party to the hearing. If the parent accepts service and signs the form of

acceptance, the parent is, in fact, waiving the right to be served by mail or

personal service. Should service be by mail, and the notice is not received,

there is no service. If the party is represented by an attorney, the attorney

may sign an acceptance of service, or the party may sign in the presence of the

attorney. It is the responsibility of the district to see that service 's

made and to pay all costs involved.

9
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Time Factors

The school board and the hearing officer usually must act within forty-five

days of request by the parent to the mailing of the decision to each party (the

hearing officer can extend this), and the parent or district must file an

appeal within thirty days after the decision.

Status of the Child

While the hearing is underway, and until an order is entered, the child must

remain in the current educational placement.33 The district may not place

the child pending the order unless the child is truly a danger to the self or

others.
34

Who ran Serve as a Hearing Officer

The distriCt must retain a hearing officer,
35 as well as keep a list of

hearing officers, including the qualifications of each. Any employe of a

public agency responsible for the education or care of the child in any capacity

cannot serve as a hearing officer. Too, any individual with a personal or

professional interest in the case cannot serve (eg., spouse, relative, employer,

zo-worker) .

3C

The district may wish to consider a person with legal background for the

position of hearing officer; however, that individual may not have any

connection with the district, the Parent, or the child (i.e., client-attorney,

relative, etc.)

General' Conduct of the Hearing Officer,

A hearing officer's conduct should be impartial--no first names, coffee,

extended conversations. The officer should not make any contact unless all

parties are present. If one of the parties attempts to speak with the officer,

the officer should briefly explain why such contact needs to be avoided.

10
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Subpoenas

The district or the officer must issue subpoenas upon request of the parties.

(See Appendix C for subpoena form.) The party requesting the subpoena serves

the subpoena and pays the witness fees ($5) and round trip mileage (8 cents a

mile) fcr the witness. In addition, the district nr officer must order deposi-

tions upon request. ,The party requesting pays for the deposition, and the

witness fee involved (if any).

Full Disclosure

The parties must have made full disclosure of any evidence to be presented at

the hearing at lest five days before the hearing. 37

Kee ing a Record

A record is needed in case of appeal. The district and officer are responsible

for making and keeping a verbatim record of the hearing, and the district pays

any costs for storing these records.38 Records may be made by either hiring

a court reporter, or making a tape recording. It is suggested that someone

other than hearing ofcicer serve in this capacity.

The Appeal

Either party may appeal to the State Superintendent of Public Instruction. 39

The Superintendent's opinion may be appealed by civil case in federal district

court or by appealing to the Oregon Court of Appeals.4°



LEGAL BASIS

Due Process

"Due process of law" refers to legal guarantees* accorded to all parties

involved in a trial or hearing. As such, it involves:

providing adequate notice to all parties which states the issues, as well
as the date, place and time of the hearing;

opportunity for involved parties to be heard;

the right to be represented by legal counsel;

testimony under oath;

the right to cross-examine witnesses;

the right to compel the producing of evidence and the attendance of
witnesses through subpoena;

a decision in writing or on the record;

opportunity to appeal;

a permAnent record.

*The right to due process is guaranteed by the fifth and fourteenth amendments

of the United States Constitution: ". . . nor shall any person be deprived of

life, liberty, or property without due process of law; nor shall private

property be taken for public use without just compensation." (Fifth Amend-

ment) "No state shall make or enforce any law which shall abridge the priv-

ileges or immunities of citizens of the United States, nor shall any state

deprive any person of life, liberty, or property without due process of law,

nor deny any person within its jurisdiction the equal protection of the laws."

(Fourteenth Amendment)

13
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Purpose of the Act

The Education for All Handicapped Children Act of 197541 provides federal

assistance to school districts so that they can provide a free appropriate

education to all handicapped children between the ages of three and eighteen.

All handicapped children, regardless of severity of condition, are to be

identified, located and evaluated to determine how many are receiving special

education servicn and how many are not.

Under the law, handicapped children are to be educated, to the maximum extent

appropriate, with children who are not handicapped. Special classes, separate

schooling or other "removal" from the regular classroom setting is appropriate

only when education in the regular classroom setting cannot be achieved with

the use of supplementary aids and services. Testing and evaluation procedures

are to be free of racial and cultural bias, and no single procedure is to be

the "sole criterion" for determining a child's educational program.

Precedence Relating to Due Process

Laws covering due process under the act include:

Federal Law -- Public Law 94-142 (11-29-75) as amended. 20 United States

Code 1401, entitled the Education for All Handicapped Children Act.

Federal Rules and Regulations--Federal Register (8/12/77) Part II, Depart-
ment of Health, Education and Welfare, Office of Education. The Education

far All Handicapped Children Act of 1975 document contains commentary as

well as rules. Federal Register (12/29/77) Part III, Department of
Health, Education and Welfare, Office of Education, Assistance to States
for Education of Handicapped Children, Procedures for Evaluating Specific

Learning Disabilities.

Administrative Procedures Act--Chapter 183.310 through 183.500.

Oregon Revised Statutes Chapter 343. and particularly 343.055 and 343.077,
as amended by Oregon Law 1979, Chapter 423 (Senate Bill 434).

14
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Oregon Administrative Rules (relating to special education) 581-15-025,
Tiled 3/6/75 as IEB 190, effectivP 3/25/75. Renumberld from 581-22-165,
9/17/76. Amended as IEB 248, effective 9/27/76, particularly 581-15-073
through 581-15-09E.

Various cases interpreting these laws: Eberle v. Board Public Education
444 Fed. Supp. 41; Stuart v. Nappi 443 Fed. Supp. 1235.

15
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/HE HEARING

Opening

The hearing officer makes the opening introduction, "I am (name) and I have

been selected by (school district) to conduct this hearing involving (child)."

Then parties introduce themselves, spelling names and including addresses for

the record. As the child's representative, to make an introduction, "I am

(name), attorney at law, (address and city) "; ask the district representa-

tive to do the same. It is the duty of the hearing officer to be sure that

all parties are properly identified for the record; circulating a sign in sheet

prior to the hearing can serve this purpose.

The hearing officer begins the hearing by stating for the record, "This is

thu time and place set for hearing in the matter of (the title of hearing).

The hearing officer is (name). (Name first party) is present and is repre-

sented by (name), attorney at law (if present), and (name second party) is

present and is represented by (name), attorney at law (if present)." The

officer asks each party, "Are you ready to proceed?" If one of the parties is

not ready, the officer may wish to postpone the heating. For example, should a

party decide at the last minute to retain an attorney, or if one of the parties

is Ill, the officer should agree to postpone as part of due prc..ess. The

officer has the duty to see that the hearing is convenient for all parties

involved.

Should one party fail to appear on time, it is customary to wait twenty min-

utes. On the record, the officer should record: "This is the time and place

set for the hearing, and (name), who is involved in this hearing, is not precemt.

We will now go off the record and wait twenty minutes for (nue) to arrive."

17
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After twenty minutes? if the party has not arrived, the officer should state

that fact on the record, and also state that the party is in default. For the

protection of the other party, es well as the hearing officer, the officer

should allow the party in attendance to present evidence. This means that

there is a prima facie case on record on which the hearing officer may base

findings, despite the fact that the party in default must lose.42

Stating the *sue

Once parties are properly identified, the hearing officer should briefly state

the issuc(s) involved. "It is my understanding that the issue before me today

is whether (name child) should be removed from the second grade at (school),

and be transferred to an institution where the child can receive special

attention in accordance with the child's ability." Continuing,-the officer

should ask the first party, "Do you agree or disagree with the issues which

° I have stated?" If the first party agrees with the statement, then the

officer should ask the second party the same otiestion. If either party dis-

agrees, then the officer should ask for a statement of understanding.

If agreement is reached over the issue(s), the officer should ask if the first

party would wish to make an opening statement, followed-by the second party.

Burden of Proof and Going Forward with the Evidence

The officer is ready to begin the hearing. The burden of proof, as well as the

burden of going forWar'd with the evidence, is usually on the party seeking to

change the existing situation. For example, should the district seek to remove

a child from regular cldsses, then the burden is with district; if the parent

wishes the child enrolled in regular classes, then the burden is with the

18
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parent. However, it is often more convenient tfle school district to

present evidence first, regardless of the burden, provided neither party

objects. The officer directs the first party, "Please call yOur,first witness."

The witness should state name and address for the record.

The Oath

The officer administers the oath. "Please raise your right hand and,be sworn.

Do you solemnly swear that the evidence you shall give in the matter now

pending shall be the truth, the whole truth and nothing but the truth, so

help you God?" or "Do you solemnly affirm that the evidence you shall

give in the matter now pending shall be the truth, the whole truth and nothing

but the truth?" If the witness is a child under ten years of age, no oath is

needed.

Questioning

The party calling the witness is the first allowed to question the witness;

cross-examination by the second pat.y follows. Once cross-examination is

complete, then the officer asks the first party whether redirect examination

is in order. In theory, redirect examination is limited to those matters

which have bee brought up during cross-examination, and whidh have not been

brought up during direct examination. However, redirect examination seldom is

limited. Should any "new matter" be brought up, the second party has the right

to question, .as does the hearing officer.

When both parties have finished questioning the witness, the officer allows the

witness to step down. If the witness asks to be excused, the officer should,

first ask the parties whether there are any objections; iiuthere are none, then

the officer should excuse the witness.

19
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Identification of Exhibits

A

./1f a witness has presepted

recording assistant--"P-1"

an exhibit, it should be marked by the officer or

(parent's first exhibit), etc. Once the presenting

witneiAidentifies the exhibit and states that it was indeed prepared by the

witness, it should be shoWn-to the other party for examination and possible

es
objections. If thetT are no objections, the officer should state, "P-1 is

admitted into evidence."

Commonajections to Evidence and Lxhibits
F

Should objections be raised, the officer should hear them out, examine the

evidence again (if necessary), and then make a decision. If necessary, this

ruling can be deferred until the finding. As a rule, exhibits prepared -by

experts should be admitted.

Generally, objectioq fall into-three categoriest ,hearsay, relevancy

to the issue, leading questions:
r

Hearsay is more than just-"(Someone not present) told me that . . ." Hearsay

also includes affidavits, books, reports, cards, brochui.es; or any other

written or oral matter whose "author" is not present. Although generally

regarded'as unrealiable, hearsalpaccording to the federal act and the Adminis-

trative Procedures Act, is admissible'if it merits consideration in .making

a substantive decision. Although it is not a good practice to base an opinion

t-di Oearsay, there is one federal decision based entirely upon heresay (discrim,

ination in advertising). Hearsay may be substantiated by bringing in the

Witness, having a court reporter take tde witness's testimony with both parties

(or representatives) present, or by submitting questions in writing to the

witness from both' parties.
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To avoid questions of hearsay, testimony should be taken under oath, it

should be only about facts within a witness's own knowledge or perceptions, and

such testimony is subject to cross-examination.

There are a number of exceptions. For example, official files and records of

public vencies, as well as private business records, are never classified as

hearsay.

Objections on the grounds of materiality or relevancy are decided by the

officer, and it is seldom that an officer will reject evidence on these grounds.

However, if more than two witnesses speak along the same general lines, the

officer may request only that new material be covered.

A leading question is any question that suggests the answer. In effect,

the examiner is testifying, not the.witness. Leading questions are used in

preliminary examination (e.g., "Your name is? You live at?") If an objection

is raised concerning a leading question, .and the officer concurs, the officer

may sustain the objection to the form of the question, and the question can be

rephrased. It should be noted leading questions are entirely proper in

the context of cross-examination.

"Later-Filed" Exhibits

In administrative hearings often later-filed exhibits are accepted. For

example, should the second party wish to submit a doctor's report not available

at the,time of the hearing, it can be accepted at the hearing. The first

party has the right to present testimony concerning the report, or to question

the doctor.

21

26



Offers f Proof

Should the officer refuse to admit testimony into evAdence, the party submit-

ting the evidence should be allowed to offer the t idence "under the rule" or

make an "offer of proof." This means that the party whose testimony is not

admitted may show for the record what that testimony would have,entailed. My

testimony 'should be prepented under oath.

If exhibits have been Offered, but not receiSed,-it should be noted for the
! f

record. Once a proposed exhibits offered, unTeis withdrawn by the party

making the offer, it becomes part of the permanent record and should be retained fp

by the hearing officer, evenif not admitted into evidence.

When in doubt, let evidence come in. While the court will not reverse the

officer's decision because there is toe much evidence presented in the record,

it could if evidence has been excluded.

1'

,c,

Conclusions of the First Party

Following the first witness, the first party should be asked to call the other

witnesses, until all witnesses for the first party have testified. Then, the

attorney for the first party should state, "We rest," or the officer can ask if

there are any more witnesses. If not, then the officer will turn to the second,

party, "You may proceed with your case." The same procedure is followed.

Rebuttal and Surrebuttal

When the second party is finished presenting witnesses, the (officer turns to

the first party and asks, "Do you have any rebuttal?" Generally, rebuttal is a

denial of statements by the second party's witnesses. Should any new matter be

raised, the second party is entitled to rebut this new matter. This is called

surrebuttal.
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Officer's;Right to question

The, hearing officer has a right to ask questions. Should a party object to

the officer's questiomi, the objectioh should be overruled and questioning

continued.

Closing Argument -

Each party should haye an opportunity to present closing argumen'ti. The'first

party presents, the opposing party responds, and then the first party responds.

The second party does not have another chance to respond, uniess under special

Orcumstaoce with the permission of the officer. Although' parties may wish to

submit closing arguments in writing, for the sake Of time the officer should

discourage this approach.

Conclusion of the Hearing

Once closing arguments have been presented, the officer should state, "If there

is nothing further, the hearing is'concluded."

Briefs

It may be necessary to request that parties submit briefs if there is a legal

issue about which the office' is in doubt. The first party should submit the

first brief, usually due twenty days after the close of the hearing. The

second party then is required to file a brief ten days after receipt of the

first brief; the first has five days in which ,to reply to the second. Parties

may request the right to submit briefs, and unless the officer feels that it

would serve no purpose, requests should be granted using the same timeline and

procedures outlined above.
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THE DECISION

The officer renders the decision in writing.. It is not necessary to discuss

or quote testimony. The heading and caption would be the same as with other

filed papers. The body Should read:

THIS MATTER"coming on regularly to be heard before me, (name the hearing

officer) on the day of , 19 , at the Courthouse in (town),

Oregon. The miinor-child (name), being present in person, and the parent

(name), being present and represented by (name), attorney at law of (town),

Oregon and the (school district) being represented by (name), attorney at

'law of (town), Oregon, and the parties having offered evidence consisting of

the testimony of various witnesses, and various exhibits. The following

exhibits were offered and received into evidence (list):

The following proposed exhibits were offered and not received (list):

ISSUE

The issue before me is whether the child, who ts handicapped should be allowed

to contitcue in public school, or be transferred to an institution that can

provide this child special care and training.

DISCUSSION

It appears to the hearings officer that (child's name) is visually handicapped

(with approximately 20/200-capacity) and aurally impaired (unable to hear the

normal spoken word). The school district is seeking to have the child removed

from public school and transferred to an institution that can deal more

25
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adequately with such deficiencies. In support of this decision, the

school district introduced the testimony of (name), a fully certified educational

specialist. (Specialist's name) indicated that the child could make faster

progress if placed in a special school rather than continuing in the public

school system. (Specialist's name) also submitted a detailed written report.

The child's parent is opposed to the transfer. The child is in the fourth

grade, has received adequate grades, although not outstanding, and is well

adjusted in both home life and school activities. The parent called the

child's teacher as a witness. The witness testified that the child was doing

adequate work, but because of handicaps, the child required additional atten-

tion to the neglect of certain other children in the room.

These records indicate that the child had been doing poor to fair work, but

that grades improved in the most recent period of the present school year.

When this was brought to the attention of the child's present teacher, the

teacher agreed that this probably was true. The teacher attributed this im-

provement in grades to the fact that more time was being spent with the child

than perhaps previous teachers had.

THE LAW

As provided in the Education for All Handicapped Children Act of 1975, all

children must be provided a free appropriate education. Federal legislation

indicates that handicapped children should be given every opportunity to

perform in the public school, and only in rare circumstances should they be

transferred to special educational facilities.
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FINDINGS OF FACT

The herring officer hereby finds as follows:

(1) That (child's name) is in the fourth grade in public school.

(2) That (child's name) is performing adequately in the fourth grade, although

the child requires special attention from the teacher.

(3) That (child's name) should remain in the public school because the child is

performing adequately without causing any undue burden on other students or

the school.

(4) That the (school district) offered evidence that (child's name) might

progress faster in a special educational facility. This conclusion cannot

outweigh the fact that the child is doing average work in the public school,

and that the child should remain there.

(5) That the (school district) is seeking to change the status quo; that it has

failed to sustain its burden of proof to show that it would be advantageous

to the child to be moved to a special educational facility.

ORDER

IT IS THEREFORE ORDERED AND DECREED THAT (child's name) shall remain a student

in the (school district) until further ordered.

DATED this day of , 19

27
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The hearing officer's decision must contain directions as to how an appeal is

be made. For example, "NOTICE: IF YOU DISAGREE WITH THIS OPINION YOU MUST

WRITE A LETTER TO THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION, 700 PRINGLE

PARKWAY SE, SALEM, OREGON 97310, ASKING FOR A REVIEW. THE LETTER MUST BE

RECEIVED BY THE SUPERINTENDENT NO LATER THAN DAYS OF THE DATE THESE

FINDINGS OF FACT. IF THE LETTER IS NOT RECEIVED BY THE SUPERINTENDENT WITHIN

DAYS OF THE DATE THESE FINDINGS WERE MAILED, ALL or YOUR APPEAL RIGHTS

48
WILL BE LOST.

,
The officer should check the length of time allowed for

appeal; laws and regulations are subject to change. In addition, the length of

time is not clear under the law.
44
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A; pendix B

Servici of this prior notice is accepted at

Qn 19

(Signed)

(Signed)

Parent

Parent

If this form is not written on the prior notice, then the form shouid read:

Acceptance of this prior notice, which is marked Exhibit A and attached

heretoand-bythis reference made a part hereof, is hereby accepted at

on 19

(Signed)

(Signed)

Parent

Parent
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BEFORE THE HEARINGS OFFICER PURSUANT

TO PUBLIC LAW 94-142

)

, Y.s.

SCHOOL DISTRICT,

Respondent.

(witness)TO:'

SUBPOENA

No.

You are commanded to appear before the kearings Officer on the
, 19 , at the hour of o'clock M. at

Oregon, as a witness in behalf of (pareETTit the hearing.

Appendix'C

day of

You are further commanded to bring with you and produce at said hearing:

(List here any books, records or other material the witness is required to
bring)

Signed this day of , 19 , Salem, Oregon

Name, address and telephone
number of attorney or person
requeiting or issuing the
foregoing subpoena:

By

STATE OF OREGON
) ss.

County of

, do hereby
certify that I an a competent person of
lawful age, and that I did at
in said county and state, serve lTe
within subpoena on the within named

on the day of
, 19 , by snWili the

original subpoena and delivering a copy
containing its substance to the said

personally and in
person.

Signed by

NOTE: Public Law 94-142, November 29, 1975, (89 Stat. 788-789), Sec. 615(b)(2)
(d)(2) and ORS 183.440. In applicable cases, the Circuit Court of any county
shall compel obedience to subpoenas issued and served and punish disobedience
or any refusal to certify or, to answer any lawful inquiry.
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"1110001111AL 11AVIISCAMIDI

in Inc jag. "Sao. 415. (a) Any State edoestional anitlocal educitional
agency, and any intermediate slut which receives mist-
awe under this part shalt establish

b)
and maintain procedures in

accordance with subsectioa ( pilissetioa (e) of this section
to amen that handicapped children aa46sir parents or guardians are
canna preesdpral safegends with respect. to the provision of

public education by Inch agencies and units.
.043firmaRroesdares required by this section shall include, but

Mall not be limited to
"(A) an opportunity for the parents or guardkin of a handi-

capped child to amiss all relevant Tema with respect to the
identification, evaluation; and educational plaemneat of the child,
and the provision of Vine appropriate public duration to each
child, and to obtain an independent educational evaluation of the
child

"(13) procaine to pretect the rights of the child whenever the
or guardian a the child an not known, unavailable, orparents
is a ward of tae State, including the univalent of an

individual (who shall not ben employee of the State educational
agency, loud educational agency, or inteimediate educational

to ink invoked in the education or ears of thq child) to act as a
mirmgate for the parents or guardian;

"(C) :mitten prisr Notice to the patents or guardian of the
child whenever each agency or unit

" ( proposes to initiate or chanimor
"(Ii refuses to initiate or

the evaluation, or edicatLnal placement of the
child or the of a fres appropriate public education to
the child;

"(D) preeedures &eland to mare that the notice reprised by
clause (C) telly inform the parents or guarikut, in the'parents!
or 'Indian% native lanuage, anises it clearly is not feasible
to de so, of all procedineiavailable pursuant to this section; and

'utter to the bider don, evaluation, or educational
to promenteomnkiinfe with respmt to any

ruilleduclitioalt lona dtild.
et chikk or the prevision el a free appropriate pab-

"(2) Wilswevie a-napkin' bee beset reisived under paragraph (1)
of this substedue, the shall. have an opportunity
for an impartial ass roam which shell be canducted by the
State educational' sir by the educational agency or Inter -

eeads
as aeved by State law or by the State

agency. No maducted penman to the require-
ment; of this paragraph shall. caudated by an employee ofsuch
New sr unit invaved in the eduestim or are of the Oil&
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"(c) If the bearing required in paragraph (2) of subsection (b)
of this section is conducted by a local educational agency or an inter-
mediate educational unit, any party aggrieved by the !Indians and
decision rendered in end a hearing may appeal to the State educa-
tional agency which shall conduct en impartial review of sock hearing.
The Miser conducting seek review shall make an independent decision
upon completion of such review.

*(d) Any party to any bearing conducted pursuant to subsections
(b) and (c) shall be accorded (1) the right to be accompanied and
advised by counsel and by individuals with special knowledge or
training with respect to the problems of handicapped children, (2)
the right to present evidence and confront. cross -tISMI110, and compel
the attendance of witnesses, (3) the right to a written or electronic
verbatim record of such hearing. and (4) the right to written findings
of fact and decisions (which findings and decisions shall also be trans-
gifted to the advisory panel established pursuant to (action
613(a) (12)).

"{e)(1) A decision made in a hearing conducted pursuant to
paragraph (2) of subsection (b) shall be final. except that any party
involved in such hearing may appeal such deciVon under the provisions
of'suheiction (c) and paragraph (2) of this subsection. A decision
made under subsection (c) shall be final. except that any party may
bring an action wider paragraph (2) of this subsection.

"(2) Any party aggrieved by the findings and decision made seen
under subsection (b) who does not have the nght to an appeal under Reties.
subsection (c), and any party aggrieved by the findings and decision
under subsection (c). shall have the right to bring s civil action with

r
to the complaint presented pursuant to thib section, whicharmay be brought in any state court of competent jurisdiction

or in district court of the United States without regard to the
amount in controversy. In, any action brought under this pa ph
the court shall receive the records of the administrative prommlings,
shall hear additional eviderrce at the request of a party. and, basing
its decision on the preponderance of the evidence, shall grant such
relief as the court determines is appropriate.

-(3.) burins the pendency of any proceedings conducted pursuant
tothis section, unless the State °cloud educational agency and the
parents or guardian otherwise agree., the child shall remain in he
then current educational plicement of such child, or, if applying for
initial admission to a public saint, shall, with the consent of the
parents or guardian, be placed in the public school program until
all suthiproceedings have been completed.

"(4) The district courts of the tnited States shall have jurisdiction Da cote
of actions brought under this subsection without regard to the lal e.
amount in controversy.
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121a:503 Independent educational
evaluation.

(a) General. (1) The parents of a
handicapped child have the right under
this part to obtain an independent edu-c
cational evaluation of the child, subject
to paragraphs (b) through (e) of this
section.

(2) Each public agency shall provide
to parents, on ;sanest. information about
where an independent educational eval-
uation MY be obtained.

(3) Por the purposes of this Part:
(i) "Independent educational evalua-

tion means an evaluation conducted by
a qUalilled examiner who Is not em-
ployed by the public agency responsible
for theaducation of the child to question.

(ii) "Public expense" means that the
public agency either pays for the full
cost et the evaluation or insures that the
evaluation Is otherwise provided at nh
cost to the parent. consistent with
I 121a.301 or Subpart C.

(b) Parent right to evalurtion at pub-
lic expense. A parent has the right to an
independent educational evaluation at
Public expense if the parent disagrees
with an evaluation obtained by the pub-
lic agency, However, the public agency
may initiate a hearing under 121a.506
of this subpart to show that its evalua-
tion is annrcisriate. If the final decision
is that tho evaluation is appropriate, the
parent still nap the right to an independ-
ent educational evaluation, but not at
. SAW expense.

(c) Parent initiated evaluations. If
the parent obtains an independent edu-
cational evaluation at private exPease,
the results of the evaluation:

(1) Must be considered by the public
agency in any decision made with re-
spect to the provision of a free appropri-
ate public education to the child, and

(2) May be presented es evidence at a
hearing under this subpart regarding
that child.

(d) Requests for evaluations, by hear-
ing officers. If a hearing omcer requests
an independent educational evaltiation
as part of a hearing, the cost of the
evaluation must be at public expense.

(e) Agency criteria. Whenever an in-
dependent etaluation is at public ex-
pense, the criteria under which the eval-
uation is obtained, Including the loca-
tion of the evaluation and the qualifim-
Wins of the examiner, must be the same
as the criteria which the public agency
uses when It initiates an evaluation.
(20 U.S.C. 14111(b) (1) (A) .)

§ 121a.504 Prior notice; parent consent.
(a) Notice. Written notice which

meets the require4.ent3 under 1 121a.505
must be given to the parents of a handl-
CalMed child a reasonable time before
the public agency:

(1) Proposes to initiate or change the
identificaticn, evaluation, or educational
placement of the child or the provision
oJa free appropriate public education to
the child. or

(2) Refuses to Initiate or change the
identification. evaluation. or educational
placement of the child or the provision
of free appropriate public education to
the child.

(b) Consent. (1) Parental consent
must be obtained before:

(1) Conducting a preplacement eval-
uation; and

(ii) Initial placement of .a handi-
capped child in a program providing
special education and related services.

(2) Except for preplocement evalw
tion and Initial Placement. consent, may
not be required as a condition of any
benefit to the parent or child.

(c) Procedures where parent refuses
consent. (1) Where State law requires
parental consent before a handicapped
child is evaluated or initially provided
special education and related servicAp.
State rocedures govern the public
agency hi overriding a parent's refusal to
consent.

(2) (1) Where there is no State law
requiring consent before a handicapped
child is evaluated or Initially provided
special education and related services,
the public agency may use the hearing
procedures in if 121a.506-1216.508 to
determine if the child may be evaluated
or initially provided special education
and related services without parental
consent.

(11) If the hearing omcer upholds the
agena, the agency may evaluate or
initially provide special education and
related services to the child without the
parent's consent, subject to the parent's
rights under 4l 12111.510-121a.513.
(20 U.S.C.-1415(b) (1) (Cs, (D).)

Comment. 1. Any changes in a child's spe-
cial education program, after the Initial
Placement. are not subject to parental con-
sent under Part B, but are subject to the
prior notice requirement. In. paragraph (a)
and the Individualized education program
requirements in Subpart C.

2. Paragraph (c) means that where State
law requires parental consent before evalua-
tion or before special 'deletion and related
services are Initially provided, and the par-
ent refuses (or otherwise withholds) con-
sent, State procedures, such as obtaining
court order authorizing the public agency
to conduct the evaluation or provide the
education and related services. must be
followed.

If, howeVer. there is no legal requirement
for consent outside of these regulations; the
public agency may use the due process pro-
cedures under this subpart to obtain a deci-
sion to allow the evaluation or services with-
out parental consent. The agency must notify
'..rte parent of its actions, and the parent has
appeal rights as weU as rights at the heeling
itself.

a 1213.505 Content of notice.
(a) The notice under 1121a.504 must

include:
A full explanatlOn of all of the

procedural sateguirds available to the
parents under Subpart t:

(2) A description of the action pro-
posed or refused by the agency, an ex-
planation of why the agency proposes or
refuses to take the action, and a de-
scription of any options the agency con-
sidered and the reasons why those op-
tions were rejected;

(3) .. description of each evaluation
pzoceduro, test, record, or report the
agency wet as a basis- for the proposal
or refusal; and
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(4) A description of any. other factors
which are relevant to the agency's pro-
posal or refusal.

(b) The notice must be:
(1' Written in language understand-

able to the general public, and
(2) Provided in the native language

of the parent or other mode of commu-
nication used by the parent, unless it Is
clearly not feasible to do so.

(c) If the native language or other
mode of communication of the parent
Is not a written language, the State or
local edu, ational agency shall take steps
to insure.

(1) That the notice is translated orally
or by other means to the parent in his
or her native language or other mode of
communication;

(2) That the parent undegstands the
content of the notice, and

(3) That there is written evidence that
the requirements in paragraph (c) (1)
and (2) of this section have been met.
(20 U.S.C. 1415(b) (1) (D) )

§ 121a.506 Impartial due process hear-
ing.

(a) A parent or a public educational
agency may initiate a hearing o- any of
the matters described in 121a.504(e)
and (2).

(b) The hearing must be conducted by
the State educational agency or the pub-
lic agency directly responsible for the
education of the child, as determined
under State statute, State regulation, or
a written policy of the State educational
agency.

(c) The public agency shall inform the
'anent of any free or low-cost legal and
other relevant- 1..ervices available in the
area if :

(1) The parent requests the informa-
tion; or

(2) The parent or the agency initiates
a hearing under this section.
(20 U.S.C. 1416(b) (2) .1

Comment: Many States have pointed to
the success of using mediation as an toter -
vening step prior to conducting is formal due
process hearing. Although the process of
mediation Is not required by the statute or
these regulations, an agency may wish to
suggest mediation 1.1 disputes concerning the
Identification, evaluation, and educational
placement of handicapped children, and the
provision of free appropriate piibllc educa-
tion to there children. Mediations have been
conducted by unnuberi of State e.iticisdon.al
agencies or local educational agency peloon-
nel who were not previously Involved in the
particular case. In many cases, mediation
leads to re,olutIOn of ,itIn.renta between
p.rrnta and go.1,tdes witht:nt the
wen.. M SU. v .rsarial reiefJonArdp and with
Minima! emotional street. However, media-
tion may not be used to deny or delay
parent's right; under this subpart.
§ 121a.507 Impart ;al hearing officer.

(a) A hearing may not be conducted:
(1) By a person who is an employee

of a public agency which is Involved in
the education or care of the child. or

(2) By any person having a personal
or professional Interest which would con-
flict with his or her objectivity in the
hearing.



(b) A personho otherwise qualifies to
conduct a hearing under paragraph (a)
at this section Is not an employee of the
agency solely because he or she is !veld
by the agency to serve as a hearing offi-
cer.

(c) Each public agency shall keep a list
of the persona who serve as hearing offi-
cers. The list must include a statement of
the qualifications of each of those per-
sons.
(20 7.8.C.1414(b)(2).)

§ 1211.5013 . Hearing rights.
(a) Any party to a hetirigt has the

right to:
(1) Be ace inpanied and edvised by

counsel and by individuals with special
knowledge or training with respect to the
problems of handicapped children;

(2) Present evidence. and confront,
cross-cesmina. and compel the attend-
ance of witnesses;

(3) Prohibit the introduction of any
evidence at the hearing that has not been
disclosed to that party at least five days
before the hearing:

(4) Obtain a written or electronic ver-
batim record of the healing;

(5) Obtain written findings of fact and
decisions. (The public agency shall trans-
mit those findings and decisions, after
deleting any personally identifiable in-
formation, to the State advisory panel
established under Subpart .

(b) Parents involved in hearings must
be given the right to:

(1) Hive the child who is the subject
of the hearing present; and

(2) Open the hearing to the public.
(20 U.S.C. 1015(d) .)

§ 121a.509 Hearing decision; appeal.
A decision made in a hearing con-

ducted under this subpart is final, unless
a party to the hearing appeals the deci-
sion under 1121a.510 or f 121a.511.
(20 U.S.C. 1413(c) .)

§ 12111.510 Administrative appeal; im-
partial review.

t a) If the hearing is conducted by a
Public agency other than the State edu-
cational agency, any party aggrieved by
the findings and decision in the hearing
may appeal to the State educational
agency.

(b) If there Is an appeal, the State
educational agency shall conduct an im-
partial review of the hearing. The official
conducting the review shall:

(1) Examine the entiru he:ring rec-
ord:

(2) Instil* that the procedures at, the
hearing were consistent with the require-
ments of due process;

(3) Seek additic sl evidence if neces-
sary. If a hewing lc ild to receive addi-
tional evidence, the rights in 121a.60$
'POW

(e) Affeed the parties an opportunity
for ors' or written argument, or both,
at the discretion of the reviewing offi-
cial;
, (5) Make an independent decision on

completion of the review; and
(6) Give a copy of written findings

and the decision to the parties.

(c) The decision made by the review-
ing official li final, unless a party brings
a civil action under 1 121a.512.
(20 U.S.C. 1415 (o), (d); H. hop. No. 94-664,
at p. 49 (1975).)

Comment. 1. The State educational agency
may conduct Its review either directly or
through another State agency acting on its
behalf. However, the State educational
agency remains responsible for the Ansi de-
°Mon on review.

2. AU parties have the right to continua
to be represented by unmet at the State
administrative review level, whether or nos
the reviewing °facial determine* that a fur-
ther hearing is necessary. lf the reviewing
°facial decides to hold a bearing to receive
additional evidence. the other rights In sec-
tion 12111.506. relating to hearings, also
apply.

§ 121..511 Civil action.
Any party aggrevied by the findings

and decision made in hearing who
does not have the right to appeal under
I 121a.510 of this subpart. and any party
aggrieved by the decision of a reviewing
officer under 121a.510 has the right to
bring civil action under'section 015(e)
(2) of the Act.
(2011.11.0.144.)

121a.512 Timeliness and convenience
of hearinp and reviews.

(a) The public agency shall insure
that not later than 43 days after the
receipt of a request for hearing;

(1) A final decision is reached in the
hearing; and

(2) A copy of the decision is mailed
' to each of the ps. des.

(b) The State educational agency
shall insure that not later than 30 days
after the receipt of a request for a
review:

(1) A final decision is reached in the
review: and

(2) A copy of the decision is mailed to
each of the parties.

(c) A healing or reviewing officer may
grant specific extensions of time beyond
the periods set out in paragraphs (a)
and (b) of this section at the request of
either party.

(d) Each hearing and each review
involving oral arguments must be con-
ducted at a time and place which is rea-
sonably convenient to the parents and
child involved.
(20 U.S C. 1415 1

§ 121a.513 Child's status during pro.
reedings.

(a) During the pendency of any ad-
ministrative or judicial proceeding re-
garceng a complaint, unless the public
agency and the parents of the child agree
otherwise. the child involved in the com-
plaint must remain in his or her present
educational placement.

(b) If the complaint involves an ap-
plication for initial admission to public
school, the child, with the consent of
the parents, must be placed in the public
school program until the completion of
all the proceedings.
(20 U S.C. 1416(e) (3) .)

Comment. Section 121s 513 dm 'tot per-
mit a child's placement to be chins, tur-
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Lug a complaint proceeding, unless the par-
ents and agency agree otherwise. While the
placement may not be changed. this does not
preclude the agency from using 11 normal
procedures for dealing with children who are
endangering themselves or others.

§ 121a.514 Surrogate parents.
(a) General. Each public agency shall

insure that the rights of a child are pro-
tected when:

(1) No parent (as defined in 121a.10)
can be identified;

(2) The public agency, after reason-
able' efforts, cannot discover the where-
abouts of a parent; or

(3) The child` is ward of the State
under the laws of that State.

(b) Duty of public agency. .The duty
of a public agency under paragraph (a)
of this section includes the assignment
of an individual to act as surrogate
for the parents. This must include
method (1) for determining whether a
child needs a surrogate parent, and (2)
for assigning a surrogate parent to the
child.

(c) Criteria for selection of surrogates,
(1) The public agency may select sur-
rogate parent in any way permitted
under State law.

(2) Public agencies shall insure that a
person selected as surrogate:

(I) Has no interest that conflicts with
the interests of the child he or she repree
ants; and

'11) Has knowledge and skills, that In-
sure adequate representation of the child.

(d) Non-employee requirement; com-
pensation. (1) A person assigned as a
surrogate may not be an employee of a
public agency which is involved in the
education or care of the child.

(2) A person who otherwise qualifies
to be a surrogate parent under paragraph
(q) and (d) (1) of this section. is not an
employee of the agency solely because he
or she is paid by the agency to serve as a
surrogate parent.

(e) ,Responsibilities. The surrogate
Parent may represent the child in all
Matters relating, to:

(1) The identification, evaluation, and
educational placement of the child, and

(2) The provision of a free appropri-
ate public education to the child.
(20 17 8 C. 1315(b) (1) (B).)

EAOTICTION DI EVALUATION P30ChaUa1.3

§ 1212.530 General.
(a) Each State educational age. 7

shall insure that each public agency
establishes and implements procedures
which meet the requirements of 121a.-
530-121a.534.

(b) Testing and evaluation meterials
and procedure used for the purposes of
evaluation 'aid placement of handi-
capped children must be selected and
administered so as not to be racially or
culturally discriminatory.
(JO U.S.C. 1412(5) (C).1

§ 121..531 Prepluerment evaluation.
Before any action is taken with re-

spect to the initial placement of a handi-
capped child in a special -education pro-
gram, full and individual evaluation
of the child's educational needs must be



conducted la accordance with the re-
quirements of 1121a.O32.
tN 0.10. 1411(1) (0) -

1111a.SU Evaluation procedures.
State an4 local educational agencies

shall insure, at a minimum. that:
(a) Teets and other evaluation

materials:
(1) Me provided and administered in

the child's native beguile or other mode
of conummication, unless it is clearly not
feasible to do go;

(2) Have been validated for the me-
Inc purpose for which they are used;
and

ea) An administered by trained per-
sonnel In conformance with the Matsu-
tens provided by their producer;

(b) Tests and other
ale includeinclude Mom toil red to same ape-
side arms of educational need and not
merely those which tile designed to pro-
vide as single general intelligence WO-
EMU _ -

(C) 'Nab an Welted and adminis-
tered as as best to ensure that when a
'tit is administered to a child with im-

"'red assisory. manual. or Waft
r.alea, the test results accurately re-
flect the child's aptitude or achievement
Ltd or whatever other- factors the test
purports to measure, rather than reflect-
ing the child's impaired sensory, manual.
or speaking *Ws (ewe* where those
skills are the factors which the test pur-
ports to measure) ;

td) No stogie procedure is used as the
sole switerion for deteLnining an appro-
priate educational program for a child;
and

to) The evaluation is made by mul-
tidisciplinary team or group of persons,
including at least one teacher or other
specialist with knowledge in the area of
suspected dimbility.

(t) The child is assessed in all areas
related to the suspected disability. in-
cluding. where appropriate. health. vi-
sion. hearing, social and emotional
etattis, general batelligence. academic
performance, communicative statue. and
motor ebilitlee.
(20 V.s.o. (O.)

Comateat. tlIshoirealrho ham a speech im-
pen as Mgr primary bandloap may not
need a sample* battery of aseesentente (es..
yemnetegleal. pirreicsi. or adapting be..
heeler). sowsver, a mudllted speech-lar map
yatholoild *add (1) umlaute each umech
Modred child using procedures that are ap-
propriate for Vie Mit of
epee* sue langur.* deni. and 2) where
seceenny.- make Mortals for ad as.
sessmente needed to stake eh appropriate
placement deolelon.
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Part 121i of Title 45 of the Code of
Federal Regulations is amended as fol-
lows:

i. Section 121a.5 is amended by revis-
ing paragraph (b) (9) to read as fol-
lows:
# 121,3 Handicapped Children.

.

OD
`19) "Specific learning disability"

. means disorder in one or more of the
basic psychological processes involved in
understanding or in tieing laninutee,
apoken or written, wt,ich may manifest
Reef in an imperfect ability to listen,

'think, speak. read. write, spell, or to do
mathematical calculations. The term in-
clude; such conditions as perceptual
handicaps, brain injury, minimal brain
defunction, dyslexia, and developmental
aphasia. The term does not include chil-
dren who have learning problems which
are primarily the result of visual, hear-
ing, or motor handicaps, of mental re-
tardation. of emotional disturbance, or
of environmental, cultural, or economic
disadvantage,

1216.702 amended,'
2. Section 121a.702 Is amended by de-

leting paragraph (a) (2).
3. The following new sections are

added:

AsaiuossL PROCIDUIRS torn EVALUAT
um Smarm LIARRIXO Drumm=

1 121..540 Additional te.:m members.
In evaluating a child suspected of hay-

ing a specific learning disabilitY, in
addition to the requirements oft 121a.-
532, each public agency shall include on
the multidisciplinary evaluation team:

(a)(1) The child's regular teacher; or
(2) If the child does not have a reen-

ter teacher, regular classroom teacher
qualified to teach a child of his or her
RIO: or

(3) For a child of less than school
Mt an individual qualified by the State
educational agency to teach a child of
his or her age; and

tb) At least one person qualified to
conduct individual diagnostic examina-
tions of children, such as a each: Pei-
chologist, speech-language pathologist,
or remedial reading teacher.
120 U.S.C. 1411 note )

121.441 Criteria for determining the
existence of a specific learning dis-
ability.

(a) A team may determine that a
child has a specific learning disability if:

ill The child does not achieve com-
mensurate with his or her age and ability
levels in one or more of the areas listed
in paragraph (a) (2) of this section, when
provided with learning merle els ap-
propriate for the child's age and ability
levels; and

(2) The team finds that a child has a
severe discrepancy between achieve-
ment and Antellectual ability in one or
more of the following areas:

<it Oral explosion;
(Ii) Listening comprehension ;

MD Written expression;
(iv) Basic reading skin:
(v) Reading comprehension;
(vi) Mathematics calculation; or
(vii) Mathematics reasoning.
(b) The team may not identify a child

no having a specific learning disability
if the severe discrepancy between ability
and achievement is primarily the result
of:

(1) A visual, hearing, or motor handi-
cap;

(3) Mental retardation;
(3) Emotional disturbance; or
(4) Environmental, cultural or eco-

nomic disadvantage.
17011.5.0. 1411 note.)

1 121..542 Observation.
(a) At least one team member other

than the child's regular teacher shall
observe the child's academic perform-
ance In the regular classroom setting.

(b) In the case of a child of less than
school age or out of school. a team mem-
",er shall observe the Ihild in an envi-
ronment appropriate for a child of that
fr4e
(20 U.S.C. 1411 note.)

$ 121'443 `-`itten report.
(a) The team shall prepare a written

report of the results of the evaluation.
(b) The report must include state-

ment of:
(1) Whether the t:hild has a snaffle

learning disability;
(2) The basis for making the deter-

minatic.a ;
(3) The relevant behavior noted dur-

ing the observation of the child;
t;,' The relationshiO of that behavior

to the child's academic functioning;
(5i The educationally relevant medi-

cal findings. any;
(11) Whether the is a severe de-

em:mnty between achievement and abil-
ity which is not corm-table githeut spe-
cial education and related services; and

(v) The determination 1 the team
concerning t.'.e effects of -Ile frOnMental.
cultural, or ..conomic ei avanare.

(c) Each team member shall certify
in writing whether the report reflects his
or her conclusion. If it does not reflect
his or her conclusion, the team member
must submit *aerate statement pre-
senting his or her conclusions.
120 TIS.C. 1411 note.)
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183.310 Definitions for ORS 183.310
to 183.500. As used in ORS 183.310 to
183.500:

(1) "Agency" means any state board,
commission, department, or division t 'hereof,
or officer authorized by law to make rules or
to issue orders, except those in the legisla-
ti'e and judicial branches.

(2) "Contested case" means a proceeding
before an agency:

. (a) In which the individual legal rights,
duties or privileges of specific parties are
required by statute or Constitution to be
determined only after an agency hearing at

. which such specific parties are entitled to
appear and be heard; or

(b) Where the agency has discretion to
-suspend or revoke a right or privilege of a
person; or

(c) For the suspension, revocation or
refusal to renew or issue a license required
to pursue any commercial activity, trade,
occupation or profession where the licensee
or applicant for a license demands such
hearing; or

(d) Where the agency by rule or order
provides for hearings substantially of the
character required by ORS 183.415, 183.425
and 183.4E0 to 183.470.

(3) "License" includes the whole or part
of any agency permit, certificate, approval,
registration or similar form of permission
required by law to pursue any commercial
activity, trade, occupation or profession,

(4) "Order" means any agency action
expressed verbally or ir writing directed to a
named person or named persons, other than
employes, officers or members of an agency,
but including agency action under ORS
chapter 657 making determination for
purposes of unemployment compensation of
employes of the state and agency action
under ORS chapter 240 which grants, deniti,
modifies, suspends or revokes any right or
privilege of such person.

(5) "Party" means each person or agency
entitled as of right to a hearing before the
agency, or named or admitted as a party.

(6) 'Person" means any individual,
partnership, corporation, association, govern-
mental subdiv:sion or public or private
organization of any character other than an
agency.

(7) "Rule" means any agency directive,
regula' ion or statement of general applicabil-
ity that implements, interprets or prescribes
law or policy, or describes the procedure or
practice requirements of any agency. The
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term includes the amendment or repeal of a
prior n,tle, but does not include:

(a) Internal management directives,
regulations or statements between agencies,
or their officers or their employes, or within
an agency, between its officers or between
employes, unless hearing is required by
statute, or action by agencies directed to
other agencies or other units of government.

(b) Declaratory rulings issued pursuant
to ORS 183.410 or 305.105.

(c) Intra-agency memoranda.
(d) Executive orders of the Governor.
(e) Rules of conduct for persons commit-

ted to the physical and legal custody of the
Corrections Division of the Department of
Human Resources, the violation of which
will not result in:

(A) Placement in segregation or isolation
status in excess of seven days.

(B) Institutional transfer or other trans-
fer to secure confinement status for discipli-
nary reasons.

(C) Noncertification to the Governor of a
deduction from the term of his sentence
under ORS 421.120.

(D) Disciplinary procedures adopted
pursuant to ORS 421.180.
(1957 c.717 s.1; 1963 c.283 9.78a; 196'i c.419 s.32; 1969
c.80 9.37a; 1971 c.734 9.1; 1973 c.386 s4; 1973 c.621
&la' .

183.415 Notice, hearing and record
in contested cases. (1) In a contested case,
all parties shall be afforded an opportunity
for hearing after reasonable notice, served
personally or by registered or certified mail.

(2) The notice shall include:
(a) A statement of the party's right to

hearing, or a statement of the time and
place of the hearing;

(b) A statement of the authority and
jurisdiction under which the hearing is to be
held; ,

(c) A reference to the particular sections
of the statutes and rules involved; and

(d) A short and plain statement of the
matters asserted or charged.

(3) Parties may elect to be represented
by counsel and to respond and present
evidence and argument on all issues in-
volved.

(4) Unless precluded by idvi, informal
disposition may be made of any contested
case by stipulatio.-_ agreed settlement,
consent order or default.
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(5) An order adverse to a party may be
issued' upon default only upon prima fade
case made on the record of the agency. When
an order is _effective only if a request for
hearing is not made by the party, the record
may be made at the time of issuance of the
order, and if the order is based only on
material included in the app'ication or other
submissions of the party, th.i agency may so
certify land so notify th party, and such
material shall constituti. the evidentiary
record of the proceeding if hearing is not
requested.

(6) Testimony shall be taken upon oath
or affirmation of the witness from whom
received. The officer presiding at the fearing
shall administer oaths or affirmations to
witnesses.

(7) The record in a contested case shall
include:

(a) All pleadings, motions and intermedi-
ate rulings.

(b) Evidence received or considered
(c) Stipulations.
(d) 'A statement of matters officially

noticed.
(e) Questions and offers of proof, objec-

tions and rulings thereon.
(f) Proposed findings and exceptions.
(g) Any proposed, intermediate or final

order.
(8) A verbatim oral, written or mechani-

cal record shall be made. of all motions,
rulings and testimony. The record need not
be transcribed unless requested for purposes
of rehearing or court review. The agency
may charge the party requesting transcrip-
tion the cost of a copy of transcription,
unless the party files an appropriate affida-
vit of indigency. However, upon petition, a
court having jurisdiction to review under
ORS 183.480 may reduce or eliminate the
charge upon finding that it is equitable to do
so, or that matters of general interest ,woul&
be determined by review of the order of the
agency.
11971 c.734 s.13J

183.418 Interpreter for handicapped
person in contested case. (1) When a
handicapped person is a party to a contested
case, he is entitled to a qualified interpreter
to interpret the proceedings to the handicap-
ped person and to interpret the testimony of
the handicapped person to the agency.

(2) (a) Except as provided in paragraph,
(b) of this subsection, the agency shall
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appoint the qualified interpreter for the
handicapped person; and the agency shall fix
and pay the fees and expenses of the quali-
fied interpreter if:

(A) The handicapped person makes a
verified statement and provides other infor-
mation in writing under oath showing his
inability to obtain a qualified interpreter,
and provides any other information required
by the agency concerning his inability to
obtain such an interpreter; and

(B) It appears to the agency that the
handicapped person is without means and is
unable to obtain a qualified interpreter.

(b) If the handicapped person knowingly
and voluntarily files with the agency a
written statement that he does not desire a
qualified interpreter to be appointed for him,
the agency shall not appoint such an inte.-
preter for the handicapped person.

(3) As used in this section:
(a) "Handicapped person" means a

person who cannot readily understand or
communicate the English language, or
cannot understand the proceedings or a
charge made against him, o,r is incapable of
presenting or assisting in the presentation of
his defense, because he is deaf, or because
he has a physical hearing impairment or
physical speaking impairment.

(b) "Qualfied interpreter" means a
person who, is readily able to communicate
with the handicapped person, translate the
proceedings for him, and accurately repeat
and translate the statements of the handi-
capped person to the agency.
(1973 c.386 LSI

Note! ID 183.418 was not added to and made a
part of 183.310 to 183.500.

46



Section 6. ORS 183.310 is amended to read:
183.310, As used in ORS 183.310 to 183.500:
(1) "Agency" means any state board, congnissfon, departments or division thereof, or officer

authorized by law to make rules or tc issue order!, except those in the legislative and judicial
branches.

(2) (s) "Contested cite" means a proceeding before an agency:
VaA (A) In which the individual legal rights, duties or privileges of specific parties are required

by statute or Constitution to be determined only after an agency hearing at which such specific
parties are entitled to appear and be heard; toll

((M (B) Where the agency has discretion to suspend or revoke a right or privilege of a person;
(04

[(c, (C) For the suspension, revocation or refusal to renew or issue a license [required I to pursue
any commercia1 activity, trade, occupation or profession) where the licensee or applicant for a
license demands such hearing; or

((a (D) Where the agency by rule or order provides for hearings substantially of the character
required by ORS 183.415, 183.425 and 183.450 to 183.470.

(b) "Contested case" does not include proceedings in which an agency decision rests solely on theresult of a test.
(3) "License" includes the whole or part of any agency permit, certificate, approval,r nation or similar form of permission required by law to pursue any commercial activity, trade,

"on or profession.
( (a) "Order" means any agency action expressed (verbally] orally or in writing directed to anamed person Or named persons, other than employes, officers or members of an agencyl, butincluding). "Order" Includes any agency determination or decision issued In connection with acontested case proceeding. "Order" includes:
(A) Agency action under ORS 'chapter 657 making determination for purposes of unemployment

compensation of employes of the state ; and
(,h1) Agency action under ORS chapter 240 which grants, denies, modifies, suspends or revokes

any right or privilege of (such person] an employe of the state.
(b) "Final order" means final agency action expressed in writing. "Final order" does not includeany tentative or preliminary agency declarationor statement that:
(A) Psectdes final agency action; or
(B) Does not preclude further agency coasideradon of the subject matter of the statement ordeclaration.
(5) "Party" means:
(a) Each person or agency entitled as of right to a hearing before the agency; [or)
(b) Each person or agency named by the agency to be a party; or
(c) Any person requesting to participate before the agency as a party or in a limited party statuswhich the agency determines either has an interest in the outcome of the agency's proceeding orrepresents a public interest iihsuch result. The agency's determination is subject to judicial review inthe manner provided by ORS 183.482 after the agency has issued its final order in the proceedings.(6) "Person" means any individual, partnership, corporation, association, governmentalsubdivision or public or privateorganization of any character other than an agency.(7) "Rule" means any agency directive, standard, regulation or statement of generalapplicability that implements, interprets or prescribes law or policy, or describes the procedure orpractice requirements of any agency. The term includes the amendment or repeal of a prior rule, butdoes not include:
(a) Unless a hearing is required by statute, internal management directives, regulations orstatements which do not substantially affect the interests of the public:
(A) Between agencies, or their [offices] officers or their employesf,j ; or(B) Within an agency, between its officers or between employes i, unless hearing is required bystatute, or).

(b) Action by agencies directed to other agencies or other units of government which do not
substantially affect the interests of the public.

[OA(e) Declaratory rulings issued pursuant to ORS 183.410 or 305.101.
[(cA (d) Intra-agency me: toranda.
[(dA fe) Executive orders of the Governor.
((eA (0 Rules of conduct for persons committed to the physical and legal custody of the

Corrections Division of the Department of Human Resources, the violation of which will not resultin: .
(A) Placement in segregation or isolation status in excess of seven days.
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(B) Institutional transferor other transfer to secure confinement status for disciplinary reasons.
(C) Disciplinary procedures adopted pursuant to ORS 421.180.
SECTION 14. Section 15 of this Act is added to and made a part of ORS 183.310 to 183.500.
SECTION IS. (1) Notwithstanding ORS 183.335, when an agency is required to adopt rules or

regulations promulgated by an agency of the Federal Government and the agency has no authority
to alter or amend the content or language of those rules or regulations prior to their adoption, the
agency may adopt those rules or regulations under the procedure prescribed .ius section. .

(2) Prior to the adoption of a federal rule or regulation under subsection (;) of this section, the
agency shall give notice of the adoption of the rule or regulation, the effective date of the rule or
regulation in this state and the subject matter of the rule or regulation in the manner established in
subsection (1) of ORS 183.335.

(3) After giving notice the agency may adopt the rule or regulation- by filing a copy with the
Secretary of State in compliance with ORS 183.355. The agency is not required to conduct a public
hearing concerning the adoption of the rule or regulation.

(4) Nothing in this section authorizes an agency to amend federal rules or regulations or adopt
rules in accordance with federal requirements without giving an opportunity for hearing as required

by ORS 183.335.
Section 18. ORS 183.415 is amended to read:
183.415. (1) In a contested case, all parties shall be afforded an opportunity for hearing after

reasonable notice, served personally or by registered or certified mail.
(2)The notice shall include:
(a) A statement of the party's tight to hearing, or a statement of the time and place of the

hearing;
(b) A statement of the authority and jurisdiction underwhich the hearing is to be held;

(c) A reference to the particular sections of the statutes and rules involved; and
(d) A short and plain statement of the matters asserted orcharged.
(3) Parties may elect to be represented by counsel and to respond and present evidence and

argument on all issues involved.
(4) Agencies may adopt rules of procedure governingparticipation in contested cases by persons

appearing as limited parties.
((4)1 (5) Unless precluded by law, informal dims, ition may be made of any contested case by

stipulation, agreed settlement, consent order or default. Informal settlement may be made In license
revocation proceedings by written agreement of the parties and the agency consenting to a suspension,

fine otv3her form of boermediate sanction.
(0A (6) An orderadverse to a party may be issued upon default only upon prima facie case

made on the record of the agency. When an order is effective only if a request for hearing is not
made by the party, the record may be made at the time of issuance of the order, and if the order is
based only on material included in the application or other submissions of the party, the agency may

so certify and so notify the party, and such material shall constitute the evidentiary record of the
proceeding if hearing is not requested.

((6A (7) Testimony ,hall be taken nth or affirmation of the witness from whom received.
The officer presiding at the hearing shall administer oaths or affirmations to witnesses. 01

(8) The officer presiding at the hearing :hail place on the record a statement of the substance of any
written or oral ex parte communications on a fact in issue made to the officer during the pendency of
the proceeding and notify the parties of the communication and of their right to rebut such
conununications.

(r/A (9) The record in a contested case shall include:
(a) All pleadings, motions and intermediate rulings.
(b) Evidence received or considered.
(c) Stipulations.
(d) A statement of matters officially noticed.
(e) Questions and offers of proof, objections and rulings thereon.
(f) A statement of any ex parte communications on a fact in issue made to the officerpresiding at

the hearing.
[a (g) Proposed findings and exceptions.
1(M (h) Any propo5A. intermediate or final order prepared by the agency er a hearings officer.
[(01 (10) A verbatim oral, written or mechanical record shall be made of all motions, rulings and

testimony. The record need not be transcribed unless requested for purposes of rehearing or court
review. The agency may charge the party requesting transcription tt e cost of a copy of
transcription, unless the party files an appropriate affidavit of indigency. However, upon petition, a
court having jurisdiction to review under ORS 183.480 may reduce or eliminate the charge upon

finding that it is equitable to do so, or that matters of general interest would be determined by
review of the order of the agency.
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SAM Superiateodent of Public
Inetrueden to adasiolatar special pro.
Panto (1) The Superintendent of Public
batructlea shall administer all programs
established under lids chapter. Subject to the
approval of tha State Beard of gdumtion and
the provirdeas of OBS 362.120 to 342.175 and
342.177 to MAK be shall establish rules
relative to such other qualifications of teach-
ers, supervisors, week experience coordinators,

r coordinators of volunteer sinless and trainers
of volunteer pereennal, mums of study, ad-
Minden, 11111010119, eligibility of pupils, adze of
special facilities, roosts and equipment, super-

- vision, territoty to be servedNeod such other
rules as he considers neossoary to odpinister
this chapter.

GO Out of such funds as may otherwise be
appropriated to the fitahr Beard of Education
for the purpose munaerated in this section,
the State Beard of Zdueation

(a) Purcilase anti prvare equipment and
supplies to be loaned to school districts and
county or regional Racial aclucatlaa facilities
'width provi4. approved pregrams for handi-
capped children in the public adman.

(b) Control* with and pay an educational
institution, either within or without the state,
for the purpose of providing educational ser-
vices for children who are both deaf and blind.
trensorty 343.500; 1917 0.3210 ii ; 1975 4021 EU

343400 ntalmdell

MAWS Superintendent of Public
Instruction to employ personnel to super-
vise special programs. The Superintendent
of Public Instruction shall employ personnel
qualified by training and experience to super-
vise the types of services required by the
special programs authorized by this chapter.
Pereonnel so employed shall assist the school
districts, county and regional facilities; and
hospitals In the organization and development
of special programs authorized by this chap-
tar, shall have general supervision of such
programs, and shall assist school districts in
obtaining required services, equipment and
materials, particularly when the number of
children is too small to justify district pur-
chase of equipment and materials. (Formerly
343.2351

343.070 Illosendod by 1963 n110121

SUIA/75 11915 c.1001393; 1973 e.728 16; repealed by
19730.021 9171

343.077 11975 aril 012,13; 1977 4.530 91; nepaeled
1979 c.423 11 (343.1;3 to 343.117 enacted in lieu of
077)1
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OREGON LEGISLATIVE ASSEMBLY-1979 Repdar Session

Enroced

Senate Bill 434
Sponsored by Senator HANLON, Representative GRANNELL (at the request of

Legislative Counsel Committee)

CHAPTER.
423

AN ACT

Relating to special education programs; creating new provisions; repealing ORS 243.077; and
declaring an emergency.

Ha It Emceed by the Nople al V* Slide of Oregon:

SECTION 1. ORS 343.077 is repealed and sections 2 to 14 of this Att are enacted in lieu thereof.
SECTION 2. As used in this 1979 Act:
(1) "Decision" means the decision of the hearings officer which shall be final unless reviewed

by the Superintendent of Public Instruction.
(2) "Determina.ion" means the detelmination by the school district concemiqg the

identification, pntplacanont... or snit ai evaluation, individual education plan or placement of a
handicapped Child in a program paid for by the district.

(3) "Order" has the meaning given in ORS 183.310 to 183...!00.
(4) "Parent" means the parent or legal guardian, other than a state agency, of the child or the

surrogate for the parrot appointed pursuant to section 12 of this 1979 Act.
(5) "School dis t" means a common. or union high school district, an education service

district or a bate aE cy or institution that is charged with the duty or contracted with by a public
agency to care for or educate, or both, children apparently eligible for special education.

(6) "Superintendent" means the Superintendent of Public Instruction or the designee' of the
Superintendent of Public Instruction.

SzcnoN 3. The Department of Education shall establish by rule procedures to protect the
rights of every handicapped child who is eligible for special education and every child who there is a
reasonable cause to believe is handicapped, including:

(1) Rulei governing the procedures for the appointment of a surrogate for the parent and other
rules necessary to protect the special educational rights of the child, which shall include but not be
limited to:

(a) Rules applicable whenever the parents of the child are unknown or unavailable or when there
is reasonable cause to believe that the child is handicapped and is a ward of the state; and

(b) Rules prescribing procedures applicable to situations where a parent is uncooperative or
unresponsive to the special education needs of the child.

(2) Rules prescribing hearings procedures if identification, evaluation, individual education plan
or placement a contested.

SF.cnom 4. (1) At any time a parent who has reasonable cause to believe that the child is
eligible for special education may apply on behalf of the child to the school district wherein the child
resides for admission of the child into a special education program.

(2) The school district or any employe thereof may also initiate the application if the district or
employe has reasonable cause to believe that a child in the district is eligible for special education.
However, in common or union high school districts or education service districts, employes may
initiate the application only pursuant to procedures prescribed by the district.

szcnoti 5. (1) Upon receipt of the application, the school district shall commence an
appropriate preplacement evaluation of the child to determine the eligibility of the child for special
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education. The evaluation shall be completed within a reasonable time after application is made.
After the evaluation is completed, the school district shall notify the parent of its determination that
the child is eligible or not eligible for special education.

(2) The notice must be in writing, and must be provided in the native language of the parent or
other mode of communication used by the, parent, unless it is clearly not feasible to do so. If the
native language or other mode of communication of the parent is not a written language, the school
district shall take steps to insure:

(a) That the notice is translated orally or by other means to the parent in the parent's native
language or other mode of communication;

(b) That a reasonable effort is trade to aid the parent in understanding the content of the notice;
and

(c) That there is writt as evidence that the requirements of this subsection have been met.
(3) The notice shall indicate whether tr.4 district intends:
(a) To place the child in a particular special education program;
(b) To deny such placement;
(c) To transfer the child to such a program; or
(d) To transfer the child from such a program.
(4) The notice shall also contain an explanation of the right of the parent to contest the

identification, preplacement or annual evaluation, individual education plan or the intended
placement of the child and shall request parental consent to the intended placement. If the parent
consents in writing to the intended placement, the child shall be so placed.

SECTION 6. (1) If the parent withholds or refuses consent to identification, preplacement or
annual evaluation, individual education plan or placement; the school district shall follow
procedures prescribed in rules of the Department of Education to act when consent is not obtained.

(2) A hearing shall be conducted pursuant to rules of the Department of Education if the parent:
(a) Contests the determination of the school district concerning identification, preplacement or

annual evaluation, individual education plan or placement; or
(b) Claims that the result of the determination of the district is to deny the child free appropriate

education.
(3) The department's rules in subsection (2) of this section shall be as consistent as possible with

the procedures applicable to a contested case under ORS 183.310- to 183.500. However, the
Jlepartmenes rules shall prohibit the introduction of any evidence at the hearing that has not been
disclosed to both parties at least five days before the hearing. The parent shall be entitled to have
the child who is the subject of the hearing present at the hearing and to have the hearing open to the
public.

(4) The school district may also cunvnence the contested case proceedings to obtain a decision
whether its identification, preplaceinent or annual evaluation, individual education plan and
placement are Npprcpriate or whether the result of the determination of the district is to provide the
child with free appr3priste education.

SECTION 7. (t) If the finding at the hearing held under section 6 of this 1979 Act is that the
identification, preplacement or annual evaluation, individual education plan and placement by the
district are appropriate and that the child is being provided a free appropriate education, the
hearings officer shall decide in support of the determination of the district.

(2) If the finding at the hearing is that the identification, preplacement or annual evaluation,
individual education plan or placement is not appropriate or that the child is not being provided a
free appropriate education, the hearings officer shall decide that the school district shall revise or
;noddy its placement in order to provide the child with a free appropriate education.

(3) The decision shall be entered not later than 45 days after the request for hearing is filed
unless an extension has been granted by the hearings officer at the request of the parent or the
school district. Copies of the decision shall be sent to the parent and to the school district
accompanied by a statement describing the method of appealing the decision. Any hearings held
under section 6 of this 1979 Act must be conducted by an independent hearings officer who is not a
regular employe of the school district or the Department of Euucation.

SECTION 8. (1) Notwithstanding the limitation on access to records under ORS 192.410 to
192.500 and '36.185 to 336.215, the parent is entitled at any reasonable time to examine all of the
records of the school distict pertaining to placement of the chili.

(2) Any parent is entitled to obtain an independent evaluation either before or during' the
contested case proceedings under section 6 of this 1979 Act or before or during an appeal to the
Superintendent of Public Instruction under section 9 of this 1979 Act, if:

(a) The, parent disagrees with the identification, preplacement or annual evaluation, individual
education plan or placement of the child by the district; and
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(b) The parent claims that the child is entitled to but is not being provided a free appropriate
education.

(3) If the hearings officer under section 6 of this 1979 Act or the Superintendent of Public
Instruction under section 9 of this 1979 Act decides that the independent evaluation requires the
determination of the school district to be revised significantly, the parent is entitled to have the costs
of the independent evaluation that are incurred by the parent paid for by the school district.
However, no child is entitled to be the subject of more than one independent evaluation paid for by
the district in any given school year.

(4) If the parent is unable to pay for an independent evaluation or seeks a second independent
evaluation, and the Department of Education decides that the parent is unable to pay for such an
evaluation and has cause to seek such an evaluation, the department may pay for an independent
evaluation.

(5) If the department pays for an independent evaluation that produces the result described in
subsection (3) of this section, then the department may bill the school district for the cost of the
independent evaluation so long as the district has not already paid the costs' of an independent
evaluation of the particular childduring the current school year.

SECTION. 9. (1) Notwithstanding ORS 183.480, the decision of the hearings °dicer under
section 6 of this 1979 Act shall be reviewed by the Superintendent of Public Instruction:

(a) Upon request therefor by the parent;
(b) If the school district refuses to accept the decision of the hearings officer and notifies the

Superintendent of Public Instmction of that refusal; or
(c) If the school district falls to implement the decision within 10 days and the superintendent is

notified of that failure by the parent, unless the Superintendentextends the time in exceptional cases
for a reasonable period.

(2) The superintendent shall conduct an impartial review, examining the entire record of the
hearing and determining whether the procedure at the hearing was consistent with the requirements
of law. Thesuperintendent may seek additional evidence to be presented if the superintendent finds
the record u be inadequate. The parent and the school district shall be given an opportunity to
present written and oral argument, or both.

(3) At the conclusion of the review, the superintendent shall enter a written final order
modifying, sustaining or reversing the decision of the hearings officer.

(4) The order entered under this section shall be entered not later than 30 days after receipt of
the request for the review unless an extension has been granted by the sLperintendent upon the
request of the parent or the school district.

(5) Either the parent or the school district may appeal the order of the superintendent to the
Court of Appeals under ORS 183.480.

SECTION 10. (1) If the placement of the child has been contested under section 6 of this 1979
Act:

(a) The child shall remain in the then current educational program placement until the
proceedings are completed if the child is in an educational program.

(b) The child shall be placed with the consent of the parent in a program provided or selected by
the district at the district's expense until the proceedings are completed if applying for initial
admission to a public school.

(2) The provisions of paragraphs (a) and (b) of subsection (1) of this section do not apply the
parent and the school district agree to temporary placement in some otherprogram.

(3) After completion of the proceedings as described in sections 6 to 9 of this 1979 Act, the
decision rep-ding placement of the -Slid shall be considered final unless the placement is changed:

(a) Pursuant to the annual evaluation of the individual educational program of the child;
(b) By agreement of the parent and the school district;
(c) If a significant change occurs in the condition of the child; or
(d) If there is new or additional significant evidence that the identification, preplacement, annual

or independent evaluation, the individual education plan, or placement of the child is not consistent
with a free appropriate education for that child.

(4) Nothing in sections 2 to 10 of this 1979 Act is intended to prevent the temporary exclusion of
a child from the public schools if the condition or conduct of the child constitutes an imminent
danger to the health or safety of the child or others. However, no pregnant child shall be excluded
from the public schools solely on the basis of pregnancy.

SECTION 11. (1) In addition to and not in lieu of any other sanction that may be imposed against
a noncomplying school .district, the Department of Education 'may withhold all or any part of the
funds otherwise due a district for special education until the district complies with the requirements
of sections 2 to 12 of this 1979 Act.
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(2) If the Department of Education finds that the school district has refused to pay for the
independent evaluation when the results thereof required the determination of the school district to
be revised significantly, the department may withhold from funds due the district for special
education an amount not to exceed the expense incurred by the parent in obtaining the independent
evaluation. The department shall use the funds thus withheld for payment of the costs of the
independent evaluation.

SECTION 12. (I) The Deortment of Education, in cooperation with theState Advisory Council
for Handicapped Children, Shall consult with other organizations that represent the interests of
handicapped children to secure nominations of persons to serve as surrogates. The nominees must
then be approved by the Department of Education and the department shall maintain a list of
approved nominees that shall be made.available to school districts. Appointments of surrogates by
other than school districts are not required to be made from the approved list. However, an
appointing authority which does not use the list must assure that the surrogate is independent and
unbiased. A surrogate so appointed may be challenged for bias. The department in cooperation with

a the council shall establish procedures to insure that surrogates have or can acquire the necessary
knowledge and skills to represent the parent to protect the special educational rights of the child.

(2) Whenever the parents of the child :.re unknown or unavailable or when there is reasonable
cause to believe the child is handicapped, and is a ward of the state, the school district shall appoint
an individual to serve as a surrogate. The individual must be on the approved list of nominees, as
provided in subsection (1) of this section, and shall act as a surrogate for the parent or guardian of
the child in protecting the special educational rights of the child. If the district is unwilling or unable
to do so, the Department of Education shall appoint an individual to act as a surrogate. A child is
entitled to have a surrogate appointed to serve until the child is 21 years of age or until the child is
determined to be no longer eligible for special education.

(3) Where a parent in writing consents thereto, a surrogate may be appointed in situations other
than those described in subsection (2) of this section.

(4) If a person appointed as a surrogate is no longer able or willing to serve, the person shall
notify the appointing authority who shall appointanother surrogate. .

(5) Any person appointed as a surrogate pursuant to this section or any other law shall not be
held liable for actions taken in good faith on behalf of the parent in protecting the special
educational rights of the child.

'fa A person appointed as surrogate shall not be an employe of the appointing authority or of the
Department of Education.

(7) Nothing in this section prevents the appointment of a surrogate in a manner otherwise
provided by law.

SECTION 13. During the 1979-1981 biennium, the Department of Education in consultation with
the State Advisory Council for Handicapped Children and organizations representing the interest of
handicapped children, including school districts, shall prepare a plan for recruiting, training and
appointing surrogates and shall report on the plan to the Sixty-first Legislative Assembly.

SECTION 14. In addition to any other rules which may be adopted pursuant to section 3 of this
1979 Act, the Department of Education shall establish by rule procedures for considering and
obtaining special education for pregnant children. Such rules shall include, but not be limited to, the
obligation of the school district to:

(1) Inform pregnant students and their parents of the students' rights to special educational
services under this section and the availability of such services in the school disfict or education
service district;

(2) Facilitate the provision of related services, including counseling, to pregnant students; and
(3) Inform pregnant students and their parents of the availability of resources provided by other ,-

agencies, including health and social services.
SECTION 15. This Act being necessary for the immediate preservation of the public peace,

health and safety, an emergency is declared to exist, and this Act takes effect on passage.

56



DETERMINATION OF
ELIGIBILITY FOR SPECIAL

EDUCATION

343.153 Definitions for ORS 343.153 to
343.187. As used in ORS 343.153 to 343.187:

(1) "Decision" means the decision of the
hearings officer which shall be final unless
reviewed by the Superintendent of Public
Instruction.

(2) "Determination" means the determina-
tion by the school district concerning the
identification, preplacement or annual evalua-
tion, individual education plan or placement
of a handicapped child in a program paid for
by the district.

(3) "Order" has the meaning given in ORS
183.310 to 183.500.

(4) "Parent" means the parent or legal_
guardian, other than a state agency, of the
child or the surrogate for the parent appointed
pursuant to ORS 343.185.

(5) "School district" means a common or
union high school district, an education ser-
vice district or a state agency or institution
that is charged with the duty or contracted
rith by a public agency to care for or educate,
or both, children apparently eligible for spe-
cial education.

(6) "Superintendent" means the Superin-
tendent of Public Instruction or the designee
of the Superintendent of Public Instruction. .-
(1979 c.42312 tenacted in lieu of 343077)j

343.155 State rules relating to eligibil-
ity. The Department of Education shall estab-
lish by rule procedures to protect the rights of
every hendicapped child who is eligible for
special education and every child who there is
a reasonable cause to believe is handicapped,
including:

(1) Rules governing the procedures for the
appointment of a surrogaV for the parent and
other rules necessary te protect the special
educational rights of the child, which shall
include but not be limited to:

(a) Rules applicable whenever the parents
of the child are unknown or unavailable or
when there is reasonable cause to believe that
the child is handicapped and is a ward of the
state; and

(b) Rules prescribing procedures applica-
ble to situations where a parent is uncoopera-
tive or i.ffiresponsive to the special education
needs of the child.

(2) Rules proscribing hearings procedures
if identification, evaluation, individual educ .k

Appendix I

tion plan or placement is contested. (1979 c.423
13 (enacted in lieu of 343.077)1

343.157 Application for admission to
special education program. (1) At any. time
a parent who has reasonable cause to Wibve
that the child is eligible for special education
may apply on behalf of the child to the school
district wherein the child -resides for adinis-
sion of the child into a special education pro-
gram.

(2) The school district or any employe
thereof may also initiate the application if the
district or employe has reasonable cause to
believe that a child in the district is eligible-
for special education. However, in common or
union high school districts or education ser-
vice districts, employes may initiate the'appli-
cation only pursuant to procedures prescribed
by the district. (1979 c.423 44 (enacted in lieu of
343.077)1

343.160 [Repealed by 1965 c.100 44561

343.163 Preplacement evaluation;
notice of eligibility. (1) Upon receipt of the
application, the school district shall .commence
an appropriate preplacement evaluation of the
child to determine the eligibility of the child
fcr special education. The evaluation shall be
completed within a reasonable time after
application is made. After the evaluation is
completed, the school district shall notify the
parent of its determination that the child is
eligible or not eligible for special education.

(2) The notice must be in writing, and
must be provided in the native language of
the parent or other mode of communication
used by the parent, unless it is clearly not
feasible to do so. If the native language or
other mode of communication of the parent is
not a written language, the school district
shall take steps to insure:

(a) That the notice is translated orally or
by other means to the parent in the parent's
native language or other mode of communica-
tion;

(b) That a reasonable effort ii made to aid
the parent in understanding the content of the
notice; and

(c) That there is written evidence that the
requirements of this subsection have been
met.

(3) The notice shall indicate whether the
district intends:

(a) To place the child in a particular spe-
cial education program;

(b) To deny such placement;
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(c) To transfer the child to such a pro-
gram; or

(e% To estnsfee the child from such a pro-
gram.

(4) The notice shall also contain an expla-
nation of the right of the parent to contest the
identification, preplacement or annual evalua-
tion, individual education plan or the intended
placement of the child and shall request .pa-
rental consent to the intended placement. If
the parent consents in writing to the intended
placement, the child shall be so placed. [1979
c.423 §5 (enacted in lieu cf 343.077))

343.165 Procedure if parent does not
consent or contests recommendation;
hearing. (1) If the parent withholds or refuses
consent to identification, preplacement or
annual evaluation, individual education plan
or placement, the school district shall follow
proce 'lures prescribed in rules of the Depart-
ment, of Education to act when consent is not
obtained.

(2) A hearing shall be conducted pursuant
L.) rules of the Department of Education it
parent:

(a) Contest, the determination of the
school district concerning identification, pre-
placement or annual evaluation, individual
&'!ration plan or placement; or

(b) Claims that the result of the determi-
nation of the district is to deny the child free
appropriate education.

(3) The department's rules in subsection
(2) of this section shall be as consistent as
possible with the procedures applicable to a
contested case under ORS 183.310 to 183.500.
However, the department's rules shall prohi-
bit the introduction -A any evidence at the
hearing that has not been disclosed to both
parties at least five days before the hearing.
The parent shall be entitled to have the child
wile is the subject of the hearing present at
the hearing and to 'ye the hearing open to
the public.

(4) The schoe' district may also commence
the contested ',et, proceedings to obtain a
decision whether its identification, preplace-
ment or annual evaluation, individual educa-
tion plan and placement are appropriate or
whether the result of the determination of the
district is to provide the child with free appro-
priate education. (1979 e423 16 (enacted in lien of
343.077)1
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343.167 Result of hearing. (1) If the
finding at the hearing held under ORS
343.165 is that. the identification, preplace-
ment or annual evaluation, individual educa-
tion plan and placement by the district are
appropriate and that the child is being provid-
ed a free appropriate education, the hearings
officer shall decide in support of the determi-
nation of the district.

(2) If the finding at the hearing is that the
identification, replacement or minuet evalua-
tion, individual Lei:motion plan or placement is
not appropriate or that the child is not being
provided a free appropriate education, the
hearings officer shall decide that the school
district shall revise or modify its placement in
order to provide the child with a free appropri-
ate education.

(3) The decision shall be entered not later
than 45 days after the request for hearing is
filed unless an extension has been granted by
the hearings officer at the request of the par-
ent or the school district. Copies of the deci-
sion shall be sent to the parent and to the
school district accompanied by a statement
describing the method of appealing the deci-
sion. Any hearings held under ORS 343.165
must be conducted by an independent hear-
ings offic. r who is not a regular employe of
the school district or the Department of Edu-
cation. [1979 c 423 §?'(enacted in lieu of 343 07711

343.170 (Repealed by /M.) c 100 §4561

313 73 Parental rights; costs. (1)
Notwithstanding the limitation on access to
records under ORS 192.410 to 192.500 and
336.185 to 336.215, the parent is entitled at
any reasonable time to examine all of the
records of the school district pertaining to
placement of the child.

(2) Any parent is entitled to obtain an
independent evaluation either before ^r dur-
ing the coninted case proceedings under ORS
343.165 or before or during an appeal to the
Superintendent of Public 'Instruction under
ORS 343.175, if:

(a) The parer': disagrees with the identifi-
cation, preplacement or annual evaluation,
individual educktion plan or placement of the
child by the district; and

(b) The parent claims that the child is
entitled to but is not being provided a free
appropriate education.

(3) If the hearings officer under ORS
343.165 or the Superintendent of Public In-
struction under ORS 343.175 decides that the



independent evaluation requires the detereii-
nation of the school district to be revised sig-
nificantly, the parent is entitled bootlace the
costs of the independent evaluation that are
incurred by the parent paid for 'by the school
district. However, no child i4entitled to be the
subject of more than offie,indb-pendent evalua-
tion paid for by the district in any given
school year.

(4) If the parent is unable to pay for an
independent evaluation or seeks a second
independent evaluation, and the Department
of Education decides that the parent is unable
to pay for such an evaluation and has cause to
seek such an evaluation, the department may
pay for an independent evaluation.

(5) If the department pays for an indepen-
dent evaluation that produces the -rc cult de-
scribed in subsection (3) of this section, then
the department may bill the school district for
the cost of the independent evaluation so long
as the district has not already paid the costs of
an independent evaluation of the particular
child during the current school year; 11979
c.423 08 (enacted & lieu of 343 077)]

343.175 Review by Superintendent of
Public Instruction; oz ier; appeal. (1) Not-
withstanding ORS 183.480, the decision of the
hearings officer under ORS 343.165 shall be
reviewed. by the Superintendent of Public
Instruction:

(a) Upon request therefor by the parent;
(b) If the school district refuses to accept

the decision of the hearings officer s id noti-
fies the Superintendent of Public Instruction
of that refusal; or

(c) If the school district fails to implement
the decision within 10 days and the superin-
tendent is notified of that failure by the par-
ent, unless the superintendent extends the
time in exceptional cases fo: a reasonable
period.

(2) The superintendent shall conduct an
impartial review, examining the entire record
of the hearing and determining whether the
procedure at the hearing was consistent with
the' requirements of law. The superintendent
may seek additional evidence to be presented
if the superintendent firids the record to be
inadequate. The parent and the school district
shall be given an opportunity to present writ-
ten and oral argument, or both.

(3) At the conclusion of the review, the
superintendent shall enter a written final
order modifying, sustaining or reversing the
decision of the hearings officer.'

(4) The orde entered under this section

shall be entered not later than 30 days after
receipt of tile request for the review unless an
pictension as been granted by the.superinten-
dent upon the request of the per ..1 or the
school district.

(5) Either the parent or the school district
may appeal the order of the cuperintendent to
the Court of Appeals under ORS 183.480.
[1979 c.423 19 (enacted in lieu of 343 077)]

343.177 Effect 'of contest of place-
ment; change of placement; temporary
exclusion of child. (1)'If the placement of the
child has been contested under-ORS 343.165:

(a) The child shall remain in the then
current educational program placement until
the proceedings are completed if the child is in
an educational program.

(b) The child shall be placed with the
consent of the parent in a program provided or
selected by the district at the district's ex-
pinse entil the proceedings are completed if
applyin6 for initial admitziort to a public
school.

(2) The provisions of paragraphs (a) and
(b) of subsection (1) of this section do not
apply if the parent and the school district
agree to temporary placement in some other
program.

(3) After completion of the proceedings as
described in ORS 343.165 to 343.175, the
decision regarding placement of the child
shall be considered final unless the placement
is changed:

(a) Pursuant to the annual evaluation of
the individual educational program of the
child;

(b) By agreement of the parent and the
school district;

(c) If a significant change occurs in the
condition of the chi;

(d) If there is new or additional significant
evidence that the identification, preplace-
ment, annual or independent evaluation, the
individual education plan, or placement of the
child is not consistent with a free appropriate
education for that chilci.

(4) Nothing in ORS 343.153 to 343.177 is
intended° to prevent the temporary exclusion
of a child frorrethepublic schools if the condi-
tion or conduct of the child constitutes an
imminent dare, - to the health or safety of the
child or others. However, no pregnant child
shall be excluded from the public schools
solely on the basis of pregnancy. (1979 c.423 010
(enacted in lieu of 343.077)]

343.180 (Repealed by 1985 c.100 0458J
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343.183 Effect o: school district fail-
ure to comply. (1) In addition to and not in
lieu of any other sanction that may be im-
posed against a noncomplying school district,
the Department of Education may withhold
all or any part of the funds otherwise due a
district for special education until the district
complies with the requirements of ORS
343.153 to 343.185.

(2) If the Department of Education finds
that the school district has refused to pay for
the independent evaluation when the results
thereof required, the determination of the
school district to be revised significantly, the
department may withhold from funds due the
district for special education an amount-not to
exceed the expense incurred by the parent in
obtaining the independent evaluation The
department shall use the funds thus withheld
for payment of the costs of the independent
evaluatioi_ [1979 c423 §11 (enacted in lieu of
313 074

343.18.5 Recruitment and appoint-
ment of surrogate parents; liability; quali-
fication. (1) The Department of Education, in
cooperation with the State Advisory Council
for Ilandicapped Children, shall consult with
other oreani7ations that represent the inter-
ests of handicapped children a) secure nomi-
nations of persons to serve as surrogates The
nominees must then be approved by the De-
partment of Education and the department
shall maintain a list of approved nominees
that shall be made available to school dis-
tricts. Appointrrents of surrogates by other
than school districts are not required to be
made from the approved list. However, an
appointing authority which does not use the
list must assure that the surrogate is indepen-
dent and unbiased. A surrogate so appointed
may he challenged for bias. The department in
cooperation with the council shall establish
procedures to insure that surrogates have or
can acquire the necessary knowledge and
skills to represent the parent to protect the
special educational rights of the child.

(2) Whenever the parents of the child are
unknown or unavailable or when there is
reasonable cause to believe the child is handi-
capped, and is a ward of the state, the school
district shall appoint an individual to serve as
a surrogate. The individual must be on the _
approved list of nominees, as provided in
subsection (1) of this section, and shall act, as
a surrogate for the parent or guardian of the
child in protecting the special educational
rights of the child. It the district is unwilling
or unable to do so, the Department of Educa-
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tion shall appoint an individual to act as a
surrogate. A child is entitled to have,a surro-
gate appointed to serve until the child is 21
years of age or until the child is determined to
be no longer eligible for special education.

(3) Where a parent in writing consents
thereto, a surrogate may be appointed in
situations other than those described in sub-
section (2) of this section.

(4) If a person appointed as a surrogate is
no longer able or willing to serve, the person
shall notify the appointing authority who
shall appoint another surrogate.

(5) Any person appointed as a surrogate
pursuant to this section or any o'er law shall
not be held liable for actions taken 'n good
faith on behalf of the parent in protecting the
special educational rights of the child.

(6) A person appointed as surrogate shall
not be an employe of the appointing authority
or of the Department of Education.

(7) Nothing in this section prevents the
appointment of a surrogate in a ma:mer other-
wise provided by law. tist79 c423 412 (enacted in
lieu of :143 07711

343.187 Rules governing special edu-
cation for pregnant children. In addition to
any other rules which may be adopted pur-
suant to ORS 343.155, the Department of
Education shall establish by rule procedures
for considering and obtaining special educa-
tion for pregnant children. Such rules shall
include, but not be limited to, the obligation of
the school district to:

(1) Inform pregnant students and their
parents of the students' rights to special edu-
cational services under this section and the
availability of such services in the school
district or education service district;

(2) Facilitate the provision of related
services, including counseling, to pregnant
students; and

(3) Inform pregnant students and their
parents of the availability of resources provid-
eu other agencies, in-luding health and
social services. (1979 c.423 §14 (enacted in lieu of
343.0774

343.190 (Repealed by 1965 c 100 §4561

343.193 Duty to report when child
appears handicapped; effect of report. (1)
Any public or private official having reason-
able cause to believe that any child with
whom the official oomes in contact officially is
a handicapped child who is eligible for but not
enrolled in a special education program shall
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report to the Superintendent of Public Instruc-
tion the child's name and the facts leaiing the
official to the belief.

(2) Nothing in ORS 44.040 shalt affect the
duty to report imposed by subsection (1) of
this section except that a physician, licensed
psychologist, clergyman or attorney shall not
be required to report information communi-
cated by an adult if such information is privi-
leged under ORS 44.040.

(3) Upon receipt, of a report under subsec-
tion (1) of this section, the Superintendent of
niblic Instruction shall verify whether the
child is enrolled in a special education pro-
gram and may cause an investigation, includ-
ing an evaluation under ORS 343.227, to be
made to determine whether the child is eligi-
ble for a program under ORS 343.221 or
343.236.

(4) As used in this section, "public or pri-
vate official" has the meaning given in ors
418.740. (1979 e.836 46)

343.200 [Repelled by 1965 c.100 *456)

343.210 [Repealed by 1955 c.721 41)
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Appendix J

581-15-005 Definitions
The follcwing definitions apply to Oregon Administrative Rules 581-1.7-015
through b4.1-15-201, unless the context requires otherwise;
(1) "Consent" means that:

(a) The parent has been fully informed of all information relevant'
to the activity for which consent is sought, in the parent's
native language or other mode of communication;

(b) The parent understands and agrees in writing to the carrying
out of the activity for which consent is sought, and the consent
describes the activity and lists the records (if any) which will

-'be released and to whom; ana

(c) The parent understands that the granting of consent is voluntary
on the part of the parent and may be revoked at any time.

(2) "Decision" means the decision of the hearing officer, which shall
be final unless reviewed by the State Superintendent of Public
Instruction.

(3) "Determination" means the determination by the school district con-
rlrning the identification, preplacement or annual evaluation,

/ 'individualized educational plan or placement of a handicapped child in
a program paid for by the district.

(4) "Evaluation" means procedures used to ascertain the aptitude and
achievement of the child, as well as to determine whether the child is
handicappea, and the nature and extent of the special education that
the child -needs. The term refers to procedures used selectively with
the individual child and does not include basic tests administered to
or procedures used with all children in school, grade, or class.

"Handicapped children" includes children who require special education
in order to obtain the education of which they are capable, because of
mental, physical, emotional or learning problems. These groups
include, but are not limited to those categories that traditionally
have been designated: mentally retarded, hard of hearing, deaf,
speech impaired, visually handicapped, seriously emotionally dis-
turbed, orthopedically impaired, other health impaired, children with
specific learning disabilities, and individuals who Ire pregnant.
(a) "Deaf" means a hearing impairment which is so severe that the

child's hearing, with amplified sound, is nonfunctional for the
purposes of educational performance.

(b) "Deaf-blind" means concomitant hearing and visual impairments,
the combination of which causes such severe communication and
other developmental and educational problems that the child cannot
be accommodated in special education programs designed solely for
deaf or blind children.

(c) "Hard of hearing" means a hearing condition which is Functiona'
with or without amplified sound, and adversely affects a child's
educational performance.

(d) "Mental retardation" refers to significantly subaverage general
intellectual functioning existing concurrently with deficits in
adaptive behavior and manifested during the developmental period.
(A) Educable mentally retarded means a child:

(i) Who has mild retardation,
(ii) Whose intelligence test score ranges between 2 and 3

(5)
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standard deviations below the norm on a standardized
individual test, and

(iii) Who fully meets eligibility criteria under OAR 581-15-051

(7).
The approved cost of special education programs for educable
mentally retarded children will be reimbursed from the Oregon
Department of Education under provisions of OAR 581-15-046.

(B) Trainable mentally retarded means a child:
(i) Who has a moderate, severe, or profound level of mental

retardation,
(ii) Whose intelligence test score is 3 standard aeviations

below the, mean on a standardized individual test, and

(iii) Who fully meets eligibility criteria under OAR 581-15-051
(7).

The approved excess cost of special education programs for
trainable retarded children will be reimbursed from the Oregon

Men. 1 Health Division under provisions of ORS 430.780.
(e) "Multihandicapped" means concomitant impairments (such'as mental-

ly retarded-blind, mentally retarded-orthopedically impaired;)the

combination of which- causes such severe educational problems that

the child cannot be accommodated in special education programs
Solely for one of the impairments. The term does not include
children who are deaf-blind.

(f) "Orthopedically impaired" means a severe orthopedic impairment
which adversely affects a child's educational performance. The

term includes impairments caused by congenital anomaly (e.g.,

clubfoot or absence of some member), impairMents caused by disease

(e.g., poliomyelitis or bore tuberculosis) and impairments from

other causes (e.g. fractures or burns which cause contractures,

amputation or cerebral palsy).

(g) "Other health impaired" means limited strength, vitality, or

alertness, due to chronic or acute health problems such as a heart
condition, tuberculosis, rheumatic fever, nephritis, asthma,

sickle cell anemia, hemophilia, epilepsy, lead poisoning, leu-
kemia, or diabetes, which adversely affects a child's educational

performance.
(h) "Seriously emotionally disturbed" means an emotional problem

which affects a child's educational performance to the extent that

the child cannot make satisfactory progress in the regular school

program. The seriously emotionally disturbed child exhibits one

or more of the following characteristics over an extended period

of time and to a marked degree:

(A) An inability to learn at a rate commensurate with the child's

intellectual, sensory-motor, and physical development;

(B) An inability to establish or maintain satisfactory interper-

sonal relationships with peers, parents, or teachers;
(C) Inappropriate types of behavior or feelings under normal

circumstances;
(D) A variety of excessive behaviors ranging from hyperactive,

impulsive responses to depression and withdrawal; or

LE) A tendency to develop physical symptoms, pains, or fears

associated with personal, social, or School problems.
(i) "Specific learning disability" means a disorder in one or more of

the hnic psychological processes involved in understanding or in

using language, spoken or written, which may manifest itself in an
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imperfect ability to listen, think, speak, read, write, spell 6c.

do mathematical calculations. Children with a specific learning
disability are unable to profit from regular classroom methods and
materials without special educational help, and are, or will
become, extreme underachievers. These deficits may be exhibited
in mild to severe difficulties with perception (the ability to
attach meaning to sensory stimuli), conceptualization, language,
memory, motor skills, or control of attention. Specific learning
disability includes such conditions as perceptual handicaps, brain
injury, dyslexia, minimal brain dysfunction, and developmental
aphasia. The term does not include children-who have learning
problems which are primarily the result of visual, hearing, or
motor handicaps, mental retardation, emotional disturbance, or
environmental, cultural, or economic disadvantage.

(j) "Speech impaired" means a communication disorder, such as a
langdage impairment, stuttering, impaired articulation, or a voice
impairment, which adversely affects a child's educational perfor-
mance.

(k) "Visually handicapped" means a visual impairment which, even with
correction, adversely affect3 a child's educational performance.
The term includes those children who are partially sighted or
blind.

(6) "Independent educational evaluation" means an evaluation that is

not conducted by the public agency responsible for the education of
the child in question.

(7) "Independent educational evaluator" is a certified or licensed profes-
sional examiner who is not a regular employe of the public agency
responsible for the education of the child in question.

(8) "Individualized educational program"means an educational plan which
is developed and implemented under OAR 581-15-064 through 581-15-069
for each handicapped child.

(9) "Individual having educational knowledge of the child" means the
child's teacher, counselor or other person employed by the school
district or other agency involved in the education or care of the
child who, by professional training or skill and by acquaintance with
the child, is in a position to make a professional judgment concerning
the child's need for special education.

(10) "Nati.A language" with reference to a person of limited English-
spea:jag ability means the language normally used by that person or,
in the case of a child, the language normally used by the parent
of the child.

(11) "Order" has the meaning given in ORS 183.310 to 183.500.

(12) "Parent" means the parent or legal guardian, other than a state
agency, of the child or the surrogate for the parent appointed
pursuant to ORS 343.153.

(13) "Personally identifiable" means information that includes:
(a) The name of the child, the child's parent or other family member,
(b) The address of the child,
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(c) A personal identifier, such as the child's social security number
or student number, and

(d) A list of personal charaCteristics or other information which
would make it possible to identify the child with reasonable
certainty.

(14) "Private educational agency" means the educational component of
those agencies listed in ORS 343.960(1) or the agency furnishing
such components to the agencies listed therein, and private- schools.
with which school districts contract for the provision of special
education to handicapped children pursuant to ORS 343.221(4).

(15) "Private school" means an educational institution or agency not
operated by a public agency.

(16) "Regular school year" means thq time in Ahich pupils are normally
enrolled in an annual period kclusive of as.y distinct extra or
special session, such as separate summer sessions.

(17) "Related services" includes transportation and such developmental,

corrective and other supportive services (including speech pathology

and audiology, psychological services, physical and occupational

therapy, special equipment, reader service, volunteer services to

enhance special educational programs, recreation, and medical and

counseling services, except that such medical services shall be for
diagnostic and evaluation purposes only) as may be required to assist

a handicapped child to benefit from special education, and includes

early identification and assessment of handicapping conditions in

children.

(18) "School District," as used in ORS 343.153, means a common or union

high school district, an education service district or a state agency
or institution that is charged with the duty or contracted with by a

public agency to care for or educate, or both, children apparently

eligible for special education.

(19) "Special education" means instruction specially designed to meet the

unique needs of a handicapped child, including regular classroom

instruction, instruction in physical education, home instruction,

related services, and instruction in hospitals, institutions and

special schools.

(20) "Superintendent" means the State Superintendent of Public Instruction

or the designee of the State Superintendent of Public Instruction.

(21) "Surrogate Parent" means an individual who acts in place of a parent

in safeguarding a child's rights in the special education decision-
making process when the parent is unknown, unavailable, or the child

is a ward of the state, and the chila is handicapped or is suspected

of being handicapped.
(a) "Unknown" means the parent cannot be identified or ascertained by

diligent inquiry.
(b) "Unavailable" means the public agency, after reasonable efforts,

cannot discover the whereabouts of a parent.
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(22) ''Placement" means educational placement, not social service placement,
by a state agency.

(23) "Substitute care provider" means private agency as defined in ORS
418.205(1).

Statutory Authority: ORS 343.055

581-15-075 Prior Notice Required for Identification, Evaluation, or Placement

(1) Written pripr notice shall be given to the parent, substitute care
provider, or state agency which has legal guardianship of a child,
within a reasonable period of time before a school district proposes
to initiate or change, or refuses to initiate or change, the identifi-
cation, preplacement or annual evaluation, individualized educational
Plan, educational placement of the child, or the provision of a free
appropriate public education to the child.

(2) Content of the written prior notice shall include:
(a) A description of the action proposed.or refused by the school

district;
(b) An explanation of why the district proposed or refused to take

the action;
(c) A description of any options which the school district considered

and reasons why those options were rejected;
(d) A description of each evaluation procedure, test, record, or

report- which is directly relevent to the proposal- or refusal;
(e) A description of any other factors which are relevant to the

school district's proposal or refusal; and
(f) A description of all of the procedural safeguards available to the

parent which include the right to:
(A) Inspect and review all educational records with respect to the

identification, preplacement or annual evaluation, individual-
ized educational plan and educational placement of the child,
and the provision of a free appropriate. public education to
the child;

(B) A response from the participating agency to reasonable
requests for explanations and interpretations of the child's
recoilds;

(C) Request that the school district provide copies of the records
at a reasonable cost unless the fee would effectively prevent
the parent from exercising the right to incoect and review the
records in which case the copies shall be,provided without
cost to the parent;

(D) Have a representative of the parent inspect and review the
records;

(E) Obtain an independent educationil evaluation of the child
pursuant to OAR 581 -15 -094;

(F) Request from the school district information about where an
independent educational evaluation may be obtained;

(G) Refuse consent for preplacement evaluation;
(H) Refuse consent for initial placement of the handicapped child

in a program providing special education and related services;
(I) Initiate an impartial due process hearing related to a pro-

posal or refusal to initiate or change the identification,
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preplacement or-annual evaluation, individualized educational

plan or educational placement of the child, or the provision

of a free appropriate public education to the child. If the

parent desires a hearing the school district must be notified

within 20 days of the date the prior notice was mailed to the

parent;
(J) Be informed of any free or low-cost legal and other relevant

services available in the area;
(K) Request a list of the types and locations of educational

records collected, maintained, or used by the school district;

(L) Request amendment of the child's educational records if there

is reasonable cause to believe that they are inaccurate,

misleading, or otherwise in violation of the privacy or other-

rights of the child. If the school district refuses this

request for amendment, it shall notify the parent within a

reasonable time, not to exceed 30 days, and advise the parent

of the parent's right to a hearing;

(M) Request a hearing to challenge information in the child's

educational records to insure that they are not inaccurate,'

misleading, or otherwise in violation of the privacy or other

rights of the child;
(N) Refuse consent for the disclosure of personally identifiable

information related to the child to anyone other than school

officials or person acting in an official capacity for the

school district collecting or usin9 the information;

(0) Refuse consent for the use of personally identifiable informa-

tion related to the chil'1 for any purpose other than the

identification, preplacement or annual evaluation, individual-

ized educational plan or educational placement of the child,

or the provision of a free appropriate public education to the

child; and
(P) Request the destruction of personally identifiable information

collected, maintained, or used by the school district when it

is determined by the school district to be no longer needed to

provide educational services to the child under-the provisions

of this rule. However, the required contents of the permanent

record must be retained in accordance with the provisions of

OAR 581-22-258.

(3) The prior notice must be:
(0) Written in language understandable to the general public; and

(b) Provided in the native language of the parent or other mode

of communication used by the parent, unless it is clearly not

feasible to do so.

(4) If the native language or other mode of communication of the parent is

not a written language, the school district shall take steps to insure

that:
(a) The notice is translated orally or by other means to the parent in

the parent's native language or other mode of communication;

(b) A reasonable effort is made to aid the parent in understanding the

content of the notice, and
(c) There is written evidence that the requirements in Section (4)(a)

and (b) have been met.

Statutory Authority: ORS 343.055, 343.163 and 343.173
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581-15-080 Notice of Hearing and Hearing Rights

(1) Upon receipt of a written request by a parent, or the school district
for a hearing regarding the identification, preplacement or annual
evaluation, individualized educational plan, educational placement of
a child or the provision of a free appropriate public education to a
child, the school district board shall appoint a heating officer, in
accordance with OAR 581-15-096, to conduct the, hearing and shall
provide a notice to the parties of the hearing. The notice shall be
served personally, or by registered or certified mail.

(2) Content of the notice shall include:
(a) A statement of the time and place of the hearing;
(b) A statement of the authority and jurisdiction under which the

hearing is to be held;
(c) A reference to .he particular sections of the statutes and rules

involve

(d) A shorciand plain statement of the matters asserted or charged;
(e) A statement that, during the pendence of any administrative or

judicial proceeding, the child shall remain in the present
educational placement unless the school district and the parent
agree otherwise for the provision of appropriate educational
services. If applying fc. initial admission to a public school
the child, with consent of the parent, shall be placed in a

program provided or selected by the district at the district's
expense until all proceedings are completed. The school district,
however, may temporarily exclude the child if the condition or
conduct of the child constitutes an imminent danger to the health
or safety of the child or to others;

(f) A statement that any party to a hearing has the right to:
(A) Be accompanied and advised by counsel and by individuals who

have special knowledge or training with respect to the problems
of handicapped children,

(B) Present evidence and confront, cross-examine, and compel the
attendance of witnesses,

(C) Obtain a written or electronic verbatim record of the hearing
at a reasonable cost, and

(D) Obtain a copy of the hearing decision;
(g) A statement that the parent involved in a hearing must be given

the right to:

(A) Have the child present who is the subject of the hearing, and
(B) Cpen the hearing to the public.

(3) The notice must be:

(a) Written in language understandable to the general public; and
(b) Provided in the native language of the parent or other mode

of communication used by the parent, unless it is clearly not
feasible to do so.

(4) If the native language or other mode of communication of the parent is
not a written language, the school district shall take steps to
insure that:

(a) The notice is translated orally or by other means to the parent in
his or her native language or other mode of communication;

(b) A reasonable effort is made to aid the parent in understanding the
content of the notice; and
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(c) There is written evidence that the requirements in Section (4)(a)

and (b) have been met.

Statutory Authority: ORS 343.055, 343.163 and 343.165

581-15-081 When Hearing May be Requested

(1) A parent or the school district may request a hearing when either

party does not agree with the identification, preplacement or annual

evaluation, individualized educational plan, educational placement of

a child, or the provision of a free appropriate.education to a child

who may be handicapped, and the school district may request a hearing

when a parent refuses to give consent pursuant to OAR 581-16-039.

(2) If requested by a parent'or if a parent .ur the school district

initiates a hearing, the school district shall inform the parent of

any available free or low-cost legal and other relevant services.

(3) If an eligible handicapped child in the custody of the Children's

Services Division is receiving educational services pursuant to ORS

343.960, and if the parent requests a hearing, the hearing shall be

conducted by the Children's Services Division.

Statutory Authority: ORS 343.055 and 343.165

581-15-084 Failure to Appear at a Hearing
(1) When a parent, having requested a hearing, fails to appear at the

specified time and place, the hearing officer shall enter a decision

which suplort' the school district action.

(2) The decision supporting the school district action shall set forth the

material on which the action is based, or the material shall be

attached to and trade a part of the decision.

Statutory Authority: ORS 343.055 and ORS 183.415(5)

581-15-085 Subpoenas and Depositions
(1) Subject to paragraph (2) a hearing officer may upon request by either

party issue subpoenas to compel the attendance of witnesfes.

(2) Before issuing subpoenas to the requesting party, the hearing officer

may require a showing of need, general relevancy and the evidence to

bo given by the witness to be within the reasonable scope of the

proceedings.

(3) On petition of any party, the hearing officer may order the testimony

of any material witness to be taken by deposition in the manner

prescribed by ORS Ch 45 for depositions in civil cases. The petition

shall include:
(a) The name and address of the witness whose testimony is desired;

(b) A showing of materiality of the testimony; and
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(c) A request for an order that the testimony of the witness be
taken before an officer named in the petition for that purpose.

(4) If the hearing officer issues an order for the taking of a deposition
and the witness resides in this state and is unwilling to appear, the
hearing officer may issue a subpoena as provided in paragraph (1)
requiring the witness's appearance before the officer taking the
deposition.

0) Any witness appearing pursuant to subpoena, other than parties or
officers or employes of the school district, shall be tendered fees
and mileage as prescribed by law in civil actions. The party request-
ing the subpoena shall be responsible for service of the subpoena and
tendering the fees and mileage to the witness.

Statutory Authority: ORS 343.055, 343.155, 183.425 and 183.440

581.15-087 Evidence
(1) Evidence of a type commonly relied upon by reasonably prudent persons

in conduct of their serious affairs snall be admissible, except
evidence which has not been disclosed to both parties at least five
days before the hearing.

(2) Upon objection by a party the hearing officer may exclude evidence
which the hearing officer finds to be irrelevant, immaterial, or
unduly repetitious.

(3) Evidence objected to may be received by the hearing officer with
rulings on its admissibility or exclusion to be made at the time
a final order is issued.

Statutory Authority: ORS 343.055, 343.165 and 183.450

581-15-088 Decision of Hearing Officer
(1) The decision of the hearing officer in a contested case shall be

made pursuant to ORS 343.167.

(2) The decision shall be entered not later than 45 days after the request
for hearing is filed unless an extension has been granted by the
hearing officer at the request ol the parent or the school district.

(3) A copy of the hearing decision shall be sent to the parent and school
district accompanied by a statement describing the method of appealing
the decision.

(4) The school district shall submit a copy of the hearing decision to
the Executive Secretary, State Advisory Council for Handicapped
Children, Oregon Department of Education.

(5) If the hearing was a Closed hearing the district shall delete per-
sonally identifiable information before sending a copy of the hearing
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decision to the Executive Secretary, State Advisory Council for

Handicapped Children.

Statutory Authority: ORS 343.055 and 343.167

581- 15 -092-
(1) Upon request parties are entitled to a verbatim electronic recording

or a written transcript of the record of hearing.

(2) The requesting party may be charged the cost of recordings and

transcripts furnished unless the charges therefor are reduced or

g' waived in the manner pr6scribed by ORS 183.415(10).

Statutory Authority: ORS 343.055, and 183.415(8)

581-15-094
(1) If a parent disagrees with' the identification, preplacement or annual

evaluation, individualized educational plan, placement of the child or

the provision of a free appropriate education to the child the parent

may request that an independent educational evaluation be made. The

cost of the independent evaluation shall be paid in accordance with

ORS 343.173. If a hearing regarding the child has been requested, the

request for an independent educational evaluation may be made either

before or during the contested case, proceedings, or before an appeal

to the State Superintendent of Public Instruction.

(2) Before an independent educational evaluation is made, the school

district may initiate a hearing, as provided in ORS 343.165, on the

issue of the appropriateness of its educational evaluation of the

child.

(3) The results of an ipendent educational evaluation:
(0- Shall be commun ated promptly to the school district;

(b) saall be considered by the school district with regard to any
further action taken concerning the child; and

(c) May be presented as evidence at a subsequent hearing regarding

placemant of the child.

(4) Whether an independent educational evaluation is requested or not, the

parent shall be given an opportunity to examine all records with

respect to the identification, preplacement or annual evaluation,

individualized educational plan and educational placement of the

child.

(5) The school district shall maintain a list of public and private

agencies from which an independent educational evaluation may be

obtained and shall furnish the list to the parent upon request.

(6) If a hearing officer requests an independent educational evaluation

as a part of a hearing, the evaluation shall be at school district

expense if the independent evaluation requires the determination by
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the school district to be revised significantly and the child was not
the subject of another independent evaluation paid fait by the district
in a given year.

Statutory Authority: ORS 343.055, 343.167, and 34:.171 ,

581-15-099 Surrogate Parents
(1) As defined in ORS 343.153 each school district shall insure that the

rights of a child are protected when:
(a) The parent) as defined in OAR 581-15-005(8), cannot be identified;
(b) The school district, after reasonable efforts, cannot discover

the whereabouts_of a parent; or
(c) The child is a ward of the state and there is reasonable cause to

believe the chila is handicapped.

(2) A surrogate 'anent shall be appointed in the manner prescribed in
ORS 343.185.

(3) In determining the need for 4 surrogate, the school district shall
consider whether it is likely to take any action re..rding the child
which would require notice to tile parents, substitute care provider,
or state agency which has legal guardianship under OAR 581-15-075.

(4) An appointed surrogate parent shall be given written prior notice
by the schosi district of any proposal to initiate, change, or refusal
to initiate or change the identification, preplacement or annual
evaluation, individualized educational plan, educational placement of
the child, or the provision of a free appropriate public education to
the child.

(5) Criteria for selection of a surrogate shall insure that the surrogate
is:

(a) Not an employe of the Oregon Department of Education;
(b) Nut an employe of a public agency involved in the education or

care of tile child;

(c) Free of any conflict of interest that would interfere with repre-
senting the eaildis special education interests.

(6) A surrogate shall not be considered an employe of a school district
solely on the basis that the surrogate is compensated from public
funds.

(7) Tht. duties of the surrogate parent are to:

(a) Protect the special education rights of the child;
(b) Be acquainted with. the child's handicap and the child's special

eoucation needs;
(c) Represent the child in all matters relating to the identification,

preplacement or.annual evaluation, individualized educational plan
and educational plecerhent of the child; and

(d). Represent the child in.all matters relating to the provision of a
free appropriate public education to the child.

(8) Pursuant to ORS 343.185 a parent may give written consent for a

surrogate to be appointed when:
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(a) A parent does not wish to participate or circumstances clearly
make it not feasible for the parent to participate in protecting

the special education rights of the child; or
(b) The parent lives at such a distance from the child's educational

placemer: that it is not practicable to participate in protecting
the special education rights of the child.

. (9) A-request for change or termination of assignment as surrogate may

be made when:
(a) The person appointed as surrogate is no Longer willing to serve;

(b) The child reaches 21 years of age or the child's elementary/
secondary schooling is terminated;

(c) The child is no longer eligible for special education services;

(d) The legal gv.rdianship of the child is transferreu to a person
who is able to carry out the role of the parent;

(e) The parent, who was previously unknown or unavailable, is now

known or available; or
(f) The appointed surrogate is no longer eligible.,

(10) Pursuant to ORS-343.185 a person appointed as surrogate shall not be

held liable for actions =taken in good faith on behalf of the parent

In protecting the special education rights of the child.

(11) The school district shall not appoint a surrogate when the parent-s
uncooperative or unresponsive to the special education needs of the

child.

Statutory Authority: ORS 343.Q55 and 343.185

581-15-100 Special Educition for Pregnant Individuals

(1) School districts shall insure that pregnant indirviduals receive such

special education services ds-temporarily necessitated by their

condition.
k),

(2) Special education and.related-services for pregnant individuals

shall be consistent with the reqUirements in ORS 343.187.

Statutory Authority: ORS 343.055 and 343.187

581-15-105 Administrative Review of Local District Hearing Decisio.p

(1) The decision of the hearing officer under OAN 581-15-088 shall be

reviewed by the State Superintendent of Public instruction:

(a) Uporcrequest by the parent;

(b) If the school district refuses to accept tha decision of the
hearing officer and notifies. the State Superintendent of that

refusal; or

(c) If the school. district fails to implemer* the decision within

10 days-and the State Superintendent is nu ified of that failure

by the pareht, unless the State Superintendent extends the time in

exceptional cases'for a reasonable period.

(2) A petition to review the hearing officer's decision shall be filed

by the parent with the State Superintendent of Public Instruction
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within 20 days of the date of the decision. The petition shall be
served on all parties and on the State Superintendent personally or by
certified mail.

(3) The petition to review shall specify the reasons for the request
the alleged procedural pr substantive errors and omissions in the
hearings record and in the hearing decision, a request for oral argu-
ments, if desired, and any legal arguments to support the appellant's
position.

(a) Within 15 days of-the date on which the petition for review
is filed, the respondent may file a response to the petition. The
response shall speak to the issues raised in the petition. The
response shall be served on all parties and the State Superinten-
dent personally or by certified mail.

(4) If an oral argument is requested by either party, and granted by the
State Superintendent; the Superintendent may hear such oral arguments
within 10 days after the respondent's response is due. Oral arguments
shall be conducted at a time and place reasonably convenient tr the
parties involved.

(5) The State Superintendent's ,review of the case shall be confined
to the record of the original prbceeding. The hearing decision from
the original proceedings shall be reversed only if the State Superin-
tendent finds:

(a) The hearing deci:ion to be unlawful in substance or procedure,
but procedure shall not be cause for reversal unless substantive
rights of the appellant were prejudiced; or

(b) The hearing decision is not supported by substantial evidence in
the record.

(6) The State Superintendent may ask for clarification of the evidence in
the record, or may seek additional evidence to be presented if the
State Superintendent feels the record to be inadequate. The State
Superintendent may also tee notice of judicially cognizable facts, or
general, technical, or scientific-facts within the field of SPecial
Education. Prior to making a final order the State Superintendent
shall notify the parties of any materials so noticed and shall afford
the parties an opportunity to contest the facts so noticed.

(7) Wit4n 30 days from the date on ,nich the petition for review is
received, the State Superintendent shall reverse or affirm the hearing
decision. The State Superintendent may extend the time for issuing an
order upon the request of a "party or upon a showing of good and
sufficient cause. A copy of the findings and order shall be sent by
certified mail or delivered personally to each of the parties. Each
party shall be notified of the right to appeal the order of the State
Superintendent to the Court of Appeals under ORS 183.480. A copy of
the order with all personally id(ntifiable information deleted shall
be filed with the State Advisory Council for Handicapped Children.

(8) The state Superintendent may order time extensions beyond the periods
set forth in this rule.

Statutory Authority: ORS 343.055 and 343.175
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