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FOREWORD

This pub]i&ation is intended to help hearing officers handle due process
procedures in contested cases involving important decisions on the handicapped
child's education. It describes the rights and ebligations of the parent and
school district, the legal basis for.such hearings, énd §leps involved in

conducting hearings.

It should bevpointed out that the law is subject to change and it shouid be
. Checked whenever a due process procedure is initiated. An attorney represent-
ing the school district from the start can help assure that all legal require-

ments are met.

. For.further information, contact Mason'McQuiston; Director of Special Education

at the Department, 378-3164. . »
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RIGHTS AND OBL IGATIONS

Access to Records

Local schoci districts need to establish and maintain procedural safeguards to-
be in compliance with Publit Law 94-142--the Education for A1l Handicapped
Children Act of 1975,1 as well as applicable Oregon laws }nd rules (see

ﬂ»ﬁages 14 and 15). Such safeguards .include the right of the parent of a handi-
capped child (see also Appgintment of Surrogate Parent, page 4) to inspect and
copy all educational records which inzg]ve the identification, evaluation, and
educational placement of the child, and the right of a parent to have a free

-

appropriate public education provided for the child.

If requested, any agency involved with the education of a handicapped child
needs to provide the parent with a list of the types and locations of educa;
tional records on the chi]d.2 Such information must be pfovided without

unnecessary delay, within 45 day§ of the request, and before any meeting or

hearing.

The right to access records should be exercised at reaconable times, such as

3 The school district may not charge any fee

during regular business hours.
for copying records, except the cost bf‘the copy paper that is used (e.g., 10
cents per page). According to federal rules and commentaries, agencies are

encouraged to provide copies free of charge.4

If the parent thinks the information is inaccurate, misleading, or violates the
privacy or other rights of the child, the parent may request that this informa-
tion be amended. Should the school district refuse to amend the record, the

district must advise the parent of the right to a hearing.5




Independent Evaluation -

The parents have a right to secure an independent educational evaluation for the
child. An 1ndependent evaluation 1s def ined as "an evaluation conducted by a

qualified examiner not employed by the public agency responsible for the

6

education of the child.” According to Oregon statute,7 the parent may

obtain an independent evaluation before or during a contested case, or before
or during any appeal to the State Superintendent of Public Instruction. Such
an evaluation is justified if the parent disagrees with the action or failure

to act on the part of the school district, or if the parent claims that the -

child is not being provided a free appropriate education.8

[

According to federal-rule; "A parent has the right to an independent educa-

tional evaluation at public expense‘if~thé parent disagrees with the evaluation

obtained by the public agency."9 However, this same rule allows the public
agency to initiate a due process hearing in order to prove that its evaluation
is appropriate.

Criteria Invglved in Evaluation

10 Test§

N

Minimal criteria-for evaluation- are established by federal rule.

must be: »

in the native language of thc child-or other mode of communication, unless
clearly not feasible;

validated for the specific purpose(s) for which they are used; .

administered by trained personnel in accordance with manufacturers'
instructions;

tailored to assess the specific information sought, not merely a general
intelligenceé quotient score;

reflective of the aptituje or achievement of the child, rather than the
child's impaired sensory, manual or speaking skills (unless the impaired
skill is the subject of the test).

.
P
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Tﬁé evaluation is to be conducted by a multidisciplinaﬁy team, including a
_teacher or cert1f1ed expert with hnowledge of tne suspected disability.

The chjid is to be assessed in all areas of p0551b1e d1sabf11ty as
appropriate: health, vision, hearing, social and emotional status, intelli-
gence quotient, academic performance,/gommunicative stétus, and motor activi-
ties.11 According to commentary in the'federal rb]es,'children with speech

“~ R /
impairments do not require the full battery of tests. . ’

With regard to léarning disabilities, additional evaluation requirements are

specified by federal rule.l?

The team shall include the child's regular
teacher or, if the child has no regular teacher, a regular classroom teacher

qualified to teach a child of that age. However, if the child is less than

+ school age, then the team should include an individual qua]ified by the state

educational agency tq teach a child of that age, and at least one person

qualified to conduct individual dtagnostic examinations of children such as a

N

school psychologist, speech/language pathologist, or remedial reading teacher;13

(Note: Even if an evaluation presented by the parent at thé hearing does not

meet tnese requirements, it should be admitted into evidence.)

Paying for the Evaluation

- significantly, the-district pays.

The primary question regarding a parent's right to an independent evaluation is--

14

who pays the costs? According to Oregon law,*” if it is decided by the State

Superintendent or hearing officer that the distict's evaluation is appropriate,

dent evaluation for which the district must pay.15 No child is entitled to

more than one evaluation paid for by thé‘ﬁistrict in any given year.

v

However, the of:icer can request an indepen-

. ) p
theé_parent pays; if it is deciqed that the district should revise its evaluation

(l



ual can be assigned to act as a surrogate parent. Oregon law

If the parent is unable to pay for an evaluation, or seeks a second evaluation,
and the Department decides that the parent has just cause and is unable to pay,
the Department nay pay. for the evaluation and bill the district. It is recom-
mended that the district pay for any evaluatian requested by the parent.

Should tne question of payment be.contested, the courts may rule that federal

" law gives the parent the right to such an evaluation paid for by tne school

<

district, with no restrictions.: . .

Appointment of Surrogate Parent '

If the school district cannoi identify or locate a c¢hild's parpnt cr guardian,

: 7
ot if the child is a ward of the state, the federal act states that an individ-

16 provides that

when there is reasonable cause to believe the child is handicapped and is a
ward of the state, the school district appoints the surr&gate. The ,appointee
must pe on the approved list of nomin&es made available to the school distr;:t
by the Oregon Department of Education._ If the district is.unable or unwill?ng
to apno1nt a surrogate, the Department has this authority. Anchi]d‘ia entitled

to a surrogate parent unt:] age 21, or until it is determined that the child 1s

no longer eligible for’ specia] education services.

:
- -

A surrqgate parent'cannot’pe any'individual'from an agency involved with the
education or care of the child, or .an emp]oye of the appointing authority or

the Department of Education. 18

According to federal law, the district may not .appoint a surrogate due to a
lack of cooperat1on on the part of the natural parent However, Oregon ]aw19
allous the parent to epnsent 1n wr1t1ng to the appointment of a surrogate in

20

situations other-than those prqyided by federal law. The same law °° purports

—
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| \ | o
to authorize the Department to establish procedures in rule form to protect the X
~ights of handicapped children, as weil as the rights of'thos; children su;pected
of being handicapped. In additién, the ]Qw calls for ru]esiBrescribiﬁg Qrgcedures_
applicable to situations where a parént is uncoouperative or unrespons ive {; the, . . .

»

special education heeds of the child.

Prior Notice

\ 4 .
When the school district proposes or refuses to initiate or change the ident-
ification, evaluation or plaéement status of a child, the district must give

21

written "prior notice"“" to the parent before any action is taken. (See

Appendix B for prior notice form.) Prior notice is defined as a written state-
ment to the parent describing the proposed action and providing an explanation
of parental rights. The circumstances requiring prior notice and the required

"contents are specified by ]aw.22

it is customary for the school district to hsve the parent accept service of
prior notice in a conference se’ting. If the parent is represented by or has
coqsu]te& an attorney, then the attorney must: be notified, consent to any
contact between the district and the parent, and be given an opportunity to be
present. This provision applies to the serving cf prior notice as well as

to all.contacts initiated by the school district. Once the parent ha. accepted
service,. the notjce should be maintained in district files, and the parent
given a copy. (Note: Should prior notice not be served at a conference,

then the district  should employ the same method as is .;ed for serving .the

"Notiée‘of Hearing," page 9. Requiremenis are spelled out in statute.)




Prior notice must be served upon the parties within a reasonable time before

any action on-;he part of the distric;--né less than 20 days prior to any

.23
district action.

Federal ant state rules are.ery specific about how the 1otice should be

written. Ine following information must be included:

1. _<Refe;pnce to the particular section of the law and rules invo]ved.24

|
E
| 2. A description of the proposed or requésted action, and reasons why such
| : action is deemed appropriate. The notice needs to indicate whether
the district intends to plzce the child in or transfer the child from a
particular special education program. The notice requests parental
consent, and if the parent consents in writing, the action is taken.
N % -

3. A descrintion of any options considered by the district and the reasons
why such options were rejected. .
. e 4 .
4. A description of any tests, reports or evaluation procedures upon which : -
the proposed action is.based.

5. A Hescription of any other factors which are relevant to the district's
proposal or refusal. :
v

6. A statement thﬁt the parent has . right to a hearing. -

)

7. A statement of the duthority and jurisdiction under which  the hearing will
" be held. . . L

8. A statement that the parent has the right to have the child pfesent ‘at the“;
hearing. If not, the officer may interview the child in the presence of
) attorney for the parent and district or, if the parent consents, the
- district's attorney only. - . ¢
9. A ctatement that the parent has the right.to open the hearing to the
public. ) N . : ' .

10. If the parent reqdests a hearing, a statement that the district must be
" notified in writing within 20 days €ollowing the mailinig of the notice.

11. A statement that the parent may be represénted at the hearing by an |,
attorney as well as by individuals with special knowledge or training with
respect to handicapped cHildren. Co o

~>/ Al A ) - i

12. A statement that the pacent has the right to obtain an inhdependent educa-
tional evaluation of the child, and the right to request a list of )
public and private agencies from which such evaluations may be obtained.

-~
o o -
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13.

14,

19.

parent, unless it is clearly not fe..

A statement that district files, records and reports pertaining to the
zhild will be available to the parent and designated representatives for
inspection, and photocopying at a reasonable cost.

A.statement that during any administrative or judicia® proceedings, the
child will remain in the present educational placement. Or, if applying

for initial admission to public school, the child shall be placed in the
public school with the consent cf the parent. Should the parent and

the district agree that other arrangements should be made to provide
appropriate rducational services for the child, or if there is a possibility
of imminent danger to the health or safety of the child or others,

the child may be excluded temporarily from public school.

If the parent requests a hearing, a statement that the parent will be
eotified of the time and place of the hearing and the issues involved.

If the parent requests a hearing, a statement that the parent shall have
the right to present evidence and confront, cross-examine and compel the
attendance of witnesses. -

If the pare:t requests a hearing, a statement that a written or electronic
verbatim record will be made of the hearing.

If the parent requestc a hearing, a statement that the parent will have
the right to a written findings of fact, and a written decision. .

A statement that a final decision will be rendered after the hearing, in
accordance with the law.

In addition, the notice to the parent must be written in language that is

understandable to the general publi.. or written in the native language of the

1e to do so. If mot feasible, or the

mode of communication of the parent 45 not a written la-juage, the district
must take sieps to assure that: (a) the notice is translated orally or by
other means:to the parent in the parent's native language or other mode

of communication, (b) the parent understands-the contents of the notice, and

(c) there is a written record of compliance with (a) and (b) ‘above.

o



Preplacement Evaluation

The parent must grant consent beforé;a preplacement evaluation can be made or
before the initial placement of the ;hild in a special education program. If
the parent does not consent, the schoecl district can request a hearing to
determine if a child may be evaluate&-and placed. If the hearing officer
upholds the decision, no conseqt is necessary.25 While state lmwze does
not require the consent of the parent before the preplacement evaluation,

federal law requires a hearing if consent is not granted.

Need for Hearing

Should a parent complain to the school district, every effort should be made
to negotiate and mediate the matter without the necessity of going to hearing.
If the complaint cannot be resolved after all possible efforts have been made,

then the parent will probably request a hearing.

An impa?tial due process hearing is necessary when either the parent or the
“school district requests a hearing.27 The request for hearing need not be

formal (i.e., "I request a hearing . . ."); communication alone from the parent

may constitute -such a request.

CIf tpé parent, guardian or surrbgate parent rgquests a hearing, the district
must: 7 advise the parent of available free or low-cost legal or relevant
services (1egal aid).zg and must secure ané pay for a qualified interpreter
for any parent who is deaf or speaks a language other than English (unless fhe
parent files a written statement declining an 1nterprete(, or personally

arranges for an interpreter).29

L) L



Notice of Hearing

The >chool district must have prepared and served the "Notice of Hearing.®
Requirements are set out at length in the Administrative Procedures Act.30
This second notice must congéin the date, place and time of the hearing, a
Clear statement of the issues, a stat: ant of the legal authority under which
the hearing is held, as well as applicable rules and statutes. The notice must
be sent or served personally upon the parent no later than thirty days before

31 As with prior notice, this notice can be accepted

the date of the hearing.
by the parent in a conference setting. Again, if the parent is represented by
an attorney, district employcs may have no contact with the parent without the

knowledge and consent of the attorney.

The same form of acceptance as that for prior notice can be used, except that
the form should read: "Service of the Notice of Hearing is accepted." If
service of the notice is not ackepted in writing and in the form required, then
notice must be served in accordance vith the requirements of Oregon law for the

service of legal notic‘es.32

There are two methods of servjce: registered or
certified’mail, or personal service py a process server. Personal service
never means service by a district amploye or representative--the district is a
party to the hearing. If the parent accepts service and signs the form of
acceptance, the parent is, in fact, waiving the right to be served by mail or
personal service. Should se;vice'be by mail, and the notice is not received,
there is no service. If the party is represented by an attorney, the attorney
may sign an acceptance of service. or the party may sign in the présence of the

attorney. It is the responsibility of the district to see that service is

made and to pay all costs involved.




Time Factors

The school board and the hearing officer usually must act within forty-five
days of request by the parent to the mailing of the decision to each party (the
hearing officer can extend this), and the parent or district must file an
ggpeal within thirty days after the decisiont

Status of the Child

While the hearing is underway, and until an order is entered, the child must
remain in the current educational placement.33 The district may not place
the chiid pending the order unless the child is truly a danger to the self or

others.34

Who fan Serve as a Hearing Officer

35 as well as keep a list of

The district must retain a hearing officer,
hearing officers, including the qualifications of each.’ Any emplcye of a
public agency responsible for the education or care of the child in any capacity
cannot serve as a hearing officer. Too, any individual with a personal or
professional interest in the case cannot serve (evg., spouse, relative, emﬁloyer.

co-worker).3c

°

The district may wish to consider a person with legal background for the
position of hearing officer; hqwevei, that individual may not have any
connection with the district, the parent, or the child (i.e., client-attorney,

relative, etc.)

hY

. General Conduct of the Hearing Officer:

A hearing officer's conduct should be impartial--no first names, coffee,
extended conversations. The officer should not make any contact unless all

parties are present. If one of the parties attempts to speak with the officer,

) the officer should briefly explain why such contact needs to be avoided.

10
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Subpoenas

The district or the officer must issue subpoenas upon request of the parties.
(See Appendix C for subpoena form.) The party requesting the subpoena serves
the subpoena and pays the witness fees ($5) and round trip mileage (8 cents a
mile) fcr the witness. In addition, the district or officer must order deposi-
tions upon request. - The party requesting pays for the deposition, and the

witness fee involved (if any).

Full Disclosure

The parties must have made full disclosure of any evidence to be presented at

the hearing at leist five days before the hearing.37

Keeping a Record

A record is needed in case of appeal. The district and officer are responsible

for making and keepiny a verbatim record of the hearing, and the district pays

38 Records may be made by either hiring

aity costs for storing these records.
a court reporter, or making a tape recording. It is suggested that someone

other than hearing ofiicer serve in this capacity.

The Appeal

Either party may appeal to the State Superintendent of Public Instruction.39

The Superintendent‘'s opinion may be appealed by civil case in federal district

court or by appealing to the Oregon Court of Appea]s.40




LEGAL BASIS

Due Process

"Due process of law" refers to legal guarantees* accorded to all parties
involved in a trial or hearing. As such, it involves:

providing adequate notice to all parties which states the issues, as well

as the date, place and time of the hearing;

opportunity for involved parties to be heard;

the right to be representced by legal counsel;

testiﬁbny under oath;

the right to cross-examine witngsses;

the right to compel the producing of evidence and the attendance of
witnesses through subpoena;

‘3 decision in writing or on the record;
opportunity to appeal;

a permanent record.

*The right to due process is guaranteed by the fifth and fourtéenth amendments
of the United States Constitutfon: ™. . . nor shall any person be deprived of
life, 1iberty, or property without due process of law; nor shall private
‘property be taken for public use without just compensation.” (Fifth Amend-
ment) “No state shall make or enforce any law which sﬁall abridge the priv-.
fleges or immunities of citizens of the United States, nor shall any state
deprive any person of lifé, liberty, or property without due process of law,
nor deny any person within its jurisdiction the equal protection of the laws."

(Fourteenth Amendment)

13 :
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Purpose of the Act

The Education for A1l Handicapped Children Act of 197541 provides federal
assistance to school districts so that they can provide a free qppropriaté
education to all handicapped children between the ages of three and eighteen.
A1l handicapped children, rega}dless of severity of condition, are to be
identified, located and evaluated to determine how many are receiving special

education servic?s and how many are not.

Under the law, handicapped children are to be educated. to the maximum extent
appropriate, with children who ;re ﬁot handicapped. Special classes, separate
schooling or other “"removal® from the regular classroom setting is appropriate
only when education in the regular classroom setting cannot be achieved with
the use of supplement;ry aids and services. Testing and evaluation proéedures
are to be free of racial and cultural bias, and no single procedure is to be

the "sole criterion" for determining a child's educational program.

Precedence Relating to Due Process

Laws covering due process under the act include:

Federal Law--Public Law 94-142 (11-29-75) as amended. 20 United States
Code T401, entitled the Education for A1l Handicapped Children Act.

Federal Rules and Regulations--Federal Register (8/12/77) Part II, Deoart-
ment of Healtn, Education and Welfare, Office of Education. The Education
for A11 Handicapped Childrer Act of 1975 document contains commentary as
well as rules. Federal Register (12/29/77) Part III, Department of
Health, Education and Welfare, Office of Education, Assistance to States
for Education of Handicapped Children, Procedures for Evaluating Specific
Learning Disabilities. -

Administ:-ative Procedures Act--Chapter 183.310 through 183.500.

Oregon Revised Statutes Chapter 343, and particularly 343.055 and 343.077,
as_amended by Oregon Law 1979, Chapter 423 (Senate Bill 434).

14
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Oregon Administrative Rules (relating to special education) 581-15-025,
file 6/75 as J0, effective 3/25/75, Renumber2d from 581-22-165,
9/17/76. Amended as IEB 248, effective 9/27/76, particularly 581-15-073

through 581-15-09¢, [‘
Various cases interpreting these laws: Eberle v. Board Public Education ¥
444 Fed. Supp. 41; Stuart v. Nappi 443 Fed. Supp. 1235.

15
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"HE HEARING

Opening

The hearing officer makes the opening intrgduction, "I am (name) and I have
been selected by (school district) to conduct this hearing involving (child)."
Then parties introduce themselves, spelling names and including addresses for
the record. As the child's representative, to make an introduction, "I am
(name), attorney at law, (address and city)*; a;k the district representa-

tive to do the same. It is the duty of the hearing officer to be sure that

all parties are properly identified for the record; circulating a sign in sheet

prior to the hearing can serve this purpose.

The hearing officer begins the hearing by stating for the record, "This is
the fime and place’set for hearing in the matter of (the title of hearing).
The hearing officer is (name). (Name first party) s present and is repre-

'sented by (name), attorney at law (if present), and (name second party) is

present and is represented by (name), attorney at law (if present)." The

officer asks each party, "Are you ready to proceed?” If one of the parties 1is
not reas/, the officer may wish to postpone the heating. For example, should a
party decide at the last minute to retain an attorney, o; if one of the parties -
is jill, t‘; officer should agree to postpone as part of due prc.ess. The
officer has the duty to see that the hearing is convenient for 511 parties 7

involved.

Should one party fail to appear on time, it is customary to wait twenty min-
utes. On the record, the officer should record: "This is the time and place
set for the hearing, and (name), who is involved in this hearing, is not precent.

We will now go off the record and wait twenty minutes for (nae) to arrive.”

17
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After twenty minutess if the party has not arrived, the officer should étate
that fact on the record, and also gtdte that the party is_in default. For the
protection of the other partf, as well as the hearing officer, fhe officer
should allow the party in attendance t; present evidence. This means that
there is a prima facie case on record on which the hearing officer may base

findings, despite the fact that the,party in default must lose.*

Stating the $sue

Once parties are properly identified, the hearing officer should briefly state
the issuc(s) involved. "It is my understanding that the issue before me tbday
is whether (name child) should be removed from the second grade at (school),
and be transferred to an institution where the child can receive special
attention in accordance with the child's ability." Continuing, -the officer
should ask the first party, "Do you agree or disagreeswith the issues which

I have stated?" If the first party agrees with the statement, then the -
officer‘should ask the second party the same qqestion. If either party dis-

agrees, then the officer should ask for a statememt of understanding.

»

If agreement is reached ovér the issue(s), the officer should ask if the first

party would wish to make an opening statement, followed- by the second party.

Burden of Proof and Going Forward with the Evidence

The officer is ready to begin the hearing. The burden of proof, as well as the
burden of going forward with the evidence, is usually on the party seeking to
change the existing situation. For example, should the district seek to remove
a child from regular classes, then the burden is with district; if the parent

wishes the child enrolled in regular classes, then the burden is with the

18



\\. |
parent. However, it is often more convenient\?ok\tne,schoo] district to
present evidence first, regardiess of the burden, prbvided neither party :

objects. The officer directs the first party, "Please call\ibun‘first witness."

The witness should state name and address for the record.

The Oath . . .

The officer administers the oath. “Please raise your right hand and.be sworn.
Do you solemnly swear that the evidence you shall give in the matter now
pending shall be the truth, the whole truth and nothing but the truth, so

help you God?" or "Do you solemnly affirm that the evidence you:sha]l

give in the matter now pending shall be the truth, the whole truth and nothing
but the truth?" If the witness is a child under ten years of age, no o&th is

~

needed.

Questioning

The party calling the witness is the first allowed té question the witness;
cross-exaninatioﬁ by the second par.y follows. Once cross-examination is

- complete, then the officer asks the first party whether redirect examination
is in orderra In theory, redirect examination is 1imite¢ to those matters
whicb h;ve be;} Brought up during cross-éxamination, and which have not been
brought up during direct examination. However, redirect examination seldom is

limited. Should any "new matter" be brought up, the second party has the right

to question, as does the hearing officer. \

When both parties have finished questioning the witness, the officer allows the

witness to step down. If the witness asks to be excused, the officer should

first ask the parties whether there are any objettions; if~’there are none, then

the officer should excuse the witness.

\
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Identification of Exhibits

Jf a nitness.has presented an exhibtt. 1t should be marked by the office} or
necording assistant--"P-1" (parent's tirst exhibit), etc. Once the presenting
'witness'identifies‘the exhibit and states that it was indeed prepared by the
witness, it shou]d be shown-to the other party for exaninat1on and possible
objections. If there are no object1ons the officer should state, "P-1 is

“

admitted .into ev1dence.“
~

" Common mections to Evidence and :.'xhibits y L
Should object1ons be ra1sed the officer shou]d hear them out exam1ne the

ev1dence again (if necessary). and then make a dec1s1on If necessary, this
L

ruling can be deferred until the finding. As a rule, exhibits prepared by
experts should be admitted.

. " . \;
Generally, objectiong fall into~three categoriest .hearsay, relevancy

to the issue, leading questions; .
. ‘¥

Hearsay is more than just>*(Someone not present) told me that . . ." Hearsay ‘

A ]

“also jnc]udes‘affidavits. books, reports, cards, brochu}es; or any other

written or oral matter whose "author" is not present. Although generally

?

regarded ‘as unrealiable, hearsagm according to the federal act and the Adminis-
! earsigp acc

trative P%etedures Act, is admissible if it merits consideration in -making

¢

a substantive decision. Although it is not a good practice to base an opinion

~  on hearsay, there is one fe&era] decision based.entire]y upon heresay (discrim=
1nation in advert1sing) Hearsay may be substantiated by brinding in the
' w1tness, having a court reporter take tue witness s testimony with both parties
(er représentativ:s; oresent, or by submitt1ng questions in writing to the
witness from both parties.
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To avoid questions of hearsay, testimony should be taken under oath, it \

should be only about facts within a witness's own knowledge or perceptions, and

NG

There are a number of excentions. Ffor exanple, official files and records of

such testimony is subject to cross-examination.

public agencies, as well as private business records, are never classified as

hearsay.

Objectioﬁs on the grounds of materiality or relevancy are decided by the
officer, and it is seldom that an officer will reject evidence on these grounds.
However, if more‘than two witnesses speak along the same general lines, the -

officer may request only that new material be covered.

A leading question is any question that suggests the answer. In effect,

‘the examiner is testifying, not the.witness. Leading questions are used in
‘preliminary examination (e.g., "Your‘nqme is? You live at?") If an objection
is raised concerning’a leading quest;on,.and the officer concurs, the officer
may sustain the objection to the form of the question, and the guestion can be
rephrased. It should beAnoted leading questions are entirely proper in

the cgptext of cross-examination.

"Later-Filed" Exhibits

In administéative hear{ngs; often ]ater-%iled exnibits are accepted. Ffor

a _example, should the second party wish to submit a doctor's report not available
at the.time of the hearing, it can be accepted at the hearing. The first
party has the right to present testimony-concerning the report, or to question

5

the doctor.
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Offers .f Proof

Should the officer refuse to admit testimony into evjdence, the party submit-
ting the evidence should be allowed to offer the ¢ idence “under the rule or
make an “otfer of proof." This means that the party whose testimbny is not
admitted may show for the reccrd what that test imony w0u1d have entailed. Any

test imony %hoﬁld be pre;en;ed under oath. co ~

If exﬁibits have been offered but not receiﬁed,rit should be noted for the
. r“
record. Onc2 a proposed exhib1t 1s offered unvess withdrawn by the party
4. ,
making the offer, it becomes part of the permanent record and should be retained

- by the hearing officer, even- if not admitted into.evidence. ~

When in doubt, let evidence come in. While the court will not reverse the

&

officer's decision because tnere is toc much evidence presented in the record,

it could if evidence has been excluded. ' L

Conclusions of the First Party

Folﬁowing the f{rst witness, the first party should be asked to call the other
witnesses, until all witnesses for the ?irst_party have testified. Then, the
attorney for the first party should state, "We rest," or the officer can ask if
there are any more witnesses. If not, then the officer will turn to the second,

party, “You may proceed with your case.” The same procedure is followed.

Rebuttal and Surrebuttal .

when the second party is finished presenting witnesses, the<officer turns to
the first party and asks, "Do you have any rebuttal?” Generally, rebuttal is a
denial of statements by the second party's witnesses. Should any new matter be
raised, the second party is entitled to rebut this new matter. This is called

surrebuttal.
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Officer s Right to Question T - ’ ] X

Thp hearing officer hds a right to ask’ questions Should a party object to
the officer's questions, the object joh should be overruled and questioning

continued -

3

.Closihngrgument - _ . < o ‘

Each party should haye an opportunity to present closing arguments. The first
party presents, the opposing party responds, and then the first party respon&s.’
The second yarty does not have another chance to respond unless under special
r.ircumstance with the permission of the officer. Although parties may wish to
submit closing arguments in writing, for the sake of time the officer should

.

discourage this approach.

Conclusion of the Hearing

Once closing arguments have been presented, the officer should state, "If there
is nothing further, the hearing is concluded.*
Briefs

It may be necessary to request that parties submit briefs if there is a legal
issue about which the office- is in doubt. The first party should submit the
first brief, usually due twenty days after the close of the hearing. The
second party then is required to file a brief ten days after receipt of the
first brief; the first has five days in which to reply to the second. Parties
may request the right to submit briefs, and unless the officer feels that it
would serve no purpose, requests should be granted using the same timeline and

procedures outlined above.
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' THE DECISION

‘ Thevoffiéer renders the decision in writing.. It is not necessary to discuss
or quote testimony. The heading and caption would be the same as with other

filed napers. _The body should read:

- “THIS MATTER coming on regularly to be heard before he, (n&me.the hearing

‘officer) on the ___ day of , 19_, at the Courthouse in (town),
Oregon. “The mjnof'child (name), being present in person, and the parent
(name), being present and represented by (name), attorney at law of (town),
Oregon and theA(school district) being represented by (name), attorney at
Taw of (town), Oregon, and the parties having offered evidence consisting of
- the testimony of various witnesses, and various exhibits. The following

exhibits were offered and received into evidence (1ist):

The following proposed exhibits were offered and not receivéﬁ (Vist):

- . ISSUE

The issue before me is whether the child, who is handicapped should be allowed
to contiéue in public school, or bé transferred to an institution that can

provide this child special care and training.

DISCUSSION

@

It appears to the hearings officer that (child's name) is visually handicapped
(with approximately 20/200 capacity) and aurally impaired (unable to hear the

|+ 3 .
normg] spoken word). The school district is‘seeking to have the child removed

from public school and transferred to an inseitution that can deal more .

25
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adequately with such deficiencies. In support of this decision, the
school district introduced the testimony of (name), a fully certified educational

speciaiist. (Specialist's name) indicated that the child could make faster

progress if placed in a special school rather than continuing in the public

school system. (Specialist's name) als. submitted a detailed written report.

The child's parent is opposed to the transfer. The child is in the fourth

grade, has received adequate grades, although not outstanding, aﬁaris well
adjusted in both home 1ife and school activities. The parent called the
child's teacher as a witness. The witness testified that the child was doing
adequate work, but because of handicaps, the child required additional atten-

tion to the neglect of ce~tain other chiidrér in the room.

These records indicate that the child had been doing poor to fair work, but
that grades improved in the most recent period of the present school year.
When this was brought to the attention of the child's present teacher, the
geacher agreed that thjs probably was true. The teacher attributed this im-
provement in grades to the fact that more time was being spent with the child

than perhaps previous teachers had.

THE LAW
As provided in the Education for A1l Handicapped Cﬁi]dren Act of 1975, all
children must be provided a free appropriate education. Federal legislation
indicates that handicapped children should be given every opportunity to
perform in the public sckool, and oﬁ]y in rare circumstances should they be

transferred to special educational facilities.
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FINDINGS OF FACT

5

The hearing officer hereby finds as follows:

(1)

(2)

That (child's name) is in the fourth grade in public school.

That (child's name) is performing adequately in the fourth grade, although

the child requires special attention from the teacher.

(3)

(4)

(5)

That (child's name) should remain in the public school because the child is
performing adequateiy without causing any undue burden on other students or

the school.
‘\\‘

That the (school district) offered evidence that (child's name) might
progress faster in a special educational fsbility. This-conclusion cannot
outweigh the fact that the child is doing average work in the public school,
ard that the child should remain there.

That the (school district) is seeking to change the status quo; that it has
failed to sustain its purden of proof to show that it would be advantageous

to the child to be moved to a speéia] educational facility.

ORDER

IT IS THEREFORE ORDERED AND DECREED THAT (child's name) shall remain a student

in the (school district) until further ordered.

DATED this

day of » 19 .

Hearing Officer

27

31




The hearing officer'; decision must contain directions as to how an appeal is
‘- be made. For example, “NOTICE: IF YOU DISAGREE WITH THIS OPINION YOU MUST
WRITE A LETTER TO THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION, 700 PRINGLE
PARKWAY SE, SALEM, OREGON 97310, ASKING FOR A REVIEW. THE LETTER MUST BE
RECEIVED BY THE SUPERINTENDENT NO LATER THAN _ DAYS OF THE DATE THESE
FINDINGS OF FACT. IF THE LETTéR IS NOT RECEIVED BY THE SUPERINTENDENT WITHIN
_____DAYS OF THE DATE THESE FINDINGS WERE MAILED, ALL OF YOUR APPEAL RIGHTS

WILL BE LOST.**3 The officer should check the Tength of time allowed for o
appeal; laws and‘regulations are squect to change. In addition, the length of

time is not clear under the 1aw.44 :
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121a.504; ORS 343.055, 343,163(2); OAR 581-15-075

. (pg 6) Federal Rules, Sec. 121a.504(2); OAR 581-15-075
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A vendix B

Service of this prior notice is accepted at

on 19
(Signed) : .
Parent
(Signed)
' Parent

If this form is not written on the prior notice, then the form shouid read:

Acceptance of this prior notice, which is marked Exhibit A and attached

—

h;;éfa\iﬁd*by-thigfpgference made a part hereof, is hereby accepted at

—

on -2 19

g —
—_—

(Signed)

Parent

(Signed)

Parent

K.



- foregoing subpoena:

IN THE MATTER -OF : )

Appendix’ C

BEFORE THE HEARINGS OFFICER PURSUANT
T0 PUBLIC LAW 94-142 -

) .
. 8 .
- Petitfoners ) SUBPOENA
-~ VS. ; No. .
SCHOOL DISTRICT, . ’ i
Respondent. ' )
TO:- (witness) o A ’ ; .
You are commanded to appear before the Qearings Officer on the day of
» 19, at the hour of. o'clock M. at — .

Oregon, as a witness in behalf of (parent] at the hearing.

You are further commanded to bring with you and produce at said hearing:

(List ‘here any books, records or other material the witness is required to

; Salem, Oregon

bring)
Signed this _~  day of s 19
By
STATE OF OREGON
Name, address and telephone Couﬁty of

number of attorney or person
requesting or issuing the I

)

) ss.

)
» d0 hereby

certify that I am a competent person of
lawful age, and that I did at

in said county and state, serve the
within subpoena on the within named

on the day of

» 19

» by showing the

person.

Signed by

NOTE: Public Law 94-142, November 29, 1975, (89 Stat. 788-789), Sec. 615(b)(2)
(d)(2) and ORS 183.440. In applicable cases, the Circuit Court of any county
shall compel obedience to subpoenas issued and served and punish disobedience
or any refusal to certify or to answer any lawful inquiry.
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original subpoena and delivering a copy
containing its substance to the said

personally and in
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. “PROCEIDURAL SAPROUARDS ‘ . .;&2 ut'hhmr;‘ wnh (Q)Ofwbnaiog'\'(b)

- 20 USC Jas.. “Szc. §15. (a) Any State educational , any loesl educational 18 Section 18 : * ucational agency or an inter:
ageacy, intormed hhdmha: ? i ior. mediate educstional unit, an sggrieved by the find and

: rven ..d"‘""'.ﬂ""""“““"' mmm»&'.m’uy T e, S yand

shcs under '&’- part shall establish maintain procedures in . ¢ v
sccordance with subssction (b thmgmm of this section  tional ageacy which shall conduct an impartial review of such hearing. ’
to aspure that hand *&:- 'tleh(.o)r‘ur:l.hmm The oficer conducting such revisw shall make an independent decision
m\md prcedyral safeguards with respact to the provision of upon compietion of such review,
. education by such 3 i *{d) An to any ing conducted pursuant to subsections
T e piooadurs copired by s i h ot e bot (1) and (o] Shall be accorded (1) the sight Lo be sesomponsad and
. lhsuteolldudw—- i ’ sdvised by counsel and by individuals with sperial knowledge or

“ parents : handi- training with respect to the problems of handica children, (2
upw :ild to un-iz":'ll?:hnu m o to ch'o - the "ilk‘ to present evidence and confront. W’p":"”’ and °°"'(P°)|
" ideatification, evaluation, and educational placement of the child. the attendance of witnesses, (3) the ri to & written or electronic
and the provision of o fres appropriate public eduration to such verbatim record of such hearing, and (4) the right to written findings
\ child, and to obtain an independent educational evaluation of the of fact and decisions (which Sndings and decisions shall slso be trans-

ehildé' én;i;t(ed) ( ;:) )tho advisory penel established pursuant to gection
“(B) procedures to the rights of ild whenaver 8 . ;
( )or m child are not &::,la“uihbk,% “%{e)(1) A decision made in s hesring conducted pursnant to
child s a ward of tise Stats, including the assignment of an pgulgn (2) of subsection (b) shall be final, except that any party
individual (who shall not be an employes of the State educationsl involved in such hearing may appeal such decigjon under the Xrovm’om
agency, local educational agemecy, or intermediate educational of ‘subsection (¢) and pornﬂ:rh (2) of this subsection. A derision
9 unit involved in the educstion or eare of the child) to act as & made under subeection (c) shall be final, except that any party may
8 for the parents or guardian ; bﬁ%nuﬂmudermh (2) of this subsection.
“(C)_ written prior notice to the parents or guardian of the “(8) Any | rieved by the findings end decision made cwvn
child whenever such sagency or unit— under subsection (b) who does not have the right to an appeal under action,
“(i) toinitiate or change, or subsection (¢), and any party nq:iwal by the findings and decision
sl uiuithhorehap., ’ under subsection (c), shall have the right to bring a civil action with
the identification, evaluation, or educati:-nal g“ummt of the . to the complaint presented pursuant to this section, which
, child or the of a fres appropriate public education to may be brought in any State court of competent jurisdiction
lh:(eibl;d; - : that the notice ‘ ired by - or in s district court oIHhe 'nigedSmuwithoutmrgnrd totph;
res designed to amure amount in con . In.any sction t under this
clauss (C) fully inform the parents or in t.'l:nq“ptum' - the court nbullmthe ueo«lsy of the administrative pp. ings,
or gnl'dlu'l native unless it clearly is mot feesible shall hear additional eviderice at the request of s party. and, basi
to do 90, of all procedures avsi pursuant to this section; and - its decision on the preponderance of the evidence, shall grant such
“(E) sa Y (o present complaints with respect to any relief as the court determines is appropriate.
matter to the identification, evaluation, or educationa! “(3) During the pendency of any procsedings conducted pursuant _
ﬁ"n—dd child, or the provision of & free appropriate pub-* to-this section, unless the Staze or-docal educational agency snd the 0
educstion tosuch child, ) : parents or guardian otherwise agree, the child shall remain in the -
Hesnag, *(3) Wheasver s-complaint hes been received under paragraph (1) then current educational placement of such child, or, if applying for -
g of WM« , shall have an opportunity initial sdmission to a pu%lic scheol, shall, with the consnt of the
for an impartial dee process b which shall be conductad by the pmuuguardhn,h&udinthepublic_xhod program until
State educational’ orby the educational agency or all such ings have been completed. L
MI m 1 - by State law or ':Lﬂ* State “(4) The district courts of the United States shall have jurisdiction Diefct cour
dmm.ﬂo“‘ mmu n'q:f:h ofuﬁowwl:‘trou‘htundortbismbcntionwimoutnprdwm rjidiction.
neats -be conducted yes o smount in controversy.
AGWRCY o¢ uRit htbdﬂhumd&éﬁ _— '
Rl 39 | Q- 40 -
CERIC 39 S o |
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§ 1214:503 Independent educational
alual

eV n.

(a) QGeneral. (1) The parents of a
handicapped child have the right under
this part to obtain an independent edu--
cational evalusation of the child, subject
to paragraphs {b) througn (e) of this
section.

(2) Each public agency shall provide
to parents, on iequest, information about
where an independent educational eval-
uation may be obtained. .

« (3) For the purposes of this part:

() "Independent educational evalua-
tion” means an evaluation conducted by
& qualified examiner who is not em-
ployed by tha public agency responsible
for theeducation of tie child in question.

(i) “Public expense” means that the
public agancy either pays for the full
cost of the evaluation or insures that the
evaluation is otherwise provided at nd
coat to the parent, consistent with
§ 121a.301 of Subpart C.

(b) Parent right to evaluction at pud-
lie expense. A parent has the right to an
independent educational evaluation at
public expense if the parent disagrees
with an eraluation obtained by the pub-
Uic agency, However, the pubiic agency
may initiate a hearing under § 121a.506
of this subpart w show that its evalua-
“lon is apprepriate. If the final decision
is that tho evaluation is appropriate, the
paient still nas the right to an Independ-
eat educational evaluation, but not at
. ‘iblic expense.

(¢c) Parent initiated evaluations. If

the parent obtains an independent edu-

cational evaluation at private expense,
the results of the evaluation:

(1) Must be considered by the public
agency in any decision made with re-
spcet to the provision of a free appropri-
ate public education to the child, and

(2) May bs presented as evidence ai &
hearing under this subpart regarding
that child.

(d) Requests for evaluations by hear-
ing officers. If a hearing officer requests
an independent educational evaluation
as part of a hearing, the cost of the
evaluation must be at public expense.

(e) Agency criteria. Whenever an in-
dependent evaluation is at public ex-
pense, the criteria under which the eval~
uation is obtained, including the loca-
tion of the svaluation and the qualifiza-
tions of the examiner, must be the same
as the criteria which the public sgencr
uses when it initiates an evaluation.

(20 U.8.C. 1415(d) (1) (A).)
§ 121,504 Prior notice; parent consent.

(a) Notlice. Wwritten notice which
meeds the requiraments under § 121a.505
must be given to the parcuts of a handi-
capped child a reasonable time before
the public agency:

(1) Proposes to initiate or change the
identiiicaticn, evaluation, or educatfonal
placement of the child or the provision
ofa free appropriate public education to
the child, or

(2) Refuses to initiate or change the
{dentification, evaluation, or educational
placemaent uf the child or the provision
of a free appropriate public education to
the child.

-~
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(b) Conmsent. (1) Farental consent
must be obtained before:

(1) Conducting a preplacement eval-
uation; and

(1) Initia]l placement of .a handl-
capped child in a program providing
special education and related services.

(2) Except for preplacement evalu: -
tion and tnitial placement, consent may
not be required as a condition of any
benefit to the pareat or child.

(¢) Procedures where parent refuses
congerit. (1) Where State law requires
parental consent before a handicapped
child is evaluated or initially provided
special education and related services,
State procedures govern the pub
agency iu overriding a parent’s refusal to
consent.

(2)(1) Where there is no State law
requiring consent before a handicappéd
child is evaluated or initially provided
special education and related services,
the public agency may use the hearing
procedures in §§ 121a.506-121a.508 to
determine if the child may be evaluated
or initially provided special education
aqad rélated services without parental
consent,

(i) If the hearing officer upholds the
agency, the agency may evaluate or
initially provide special education and
related services to the child without the
perent’s consent, subject to the parent's
rights under 3§ 121a.510—1212.513.

(20 U.S.C.- 1413(b) (1) (C), (D).)

Comment. 1. Any changes in a chlid's spe-
cial education program, after the jnitial
placement, are not subject to parental con-
sent under Part B, but are subject to the
prior notice requiremer.. in paragrapb (a)
and the individualized education program
requirements in Subpart C.

2. Paragraph (0) means that where State
iaw requires parental consent before evalua-
tion or defore special sdutation and related
services are initlally provided, and tbe par-~
ent refuses (or otherwise withholds) con-
sent, State procedures, such ss obtaining a
court order authorizing the public agency
to conduct the evaluation or provide the
education. and related services, must be
followed. ’

If, bowsver. there is no legal requirement
for consent outside of these regulations; the
public agency may use the due process pro-
cedures under this subpart to obta!n a deci=
sion to allow the evaluation or services with=
ovt parental consent. The agency must notify
“he parent of its actions, and the parent has
apDeal rights as well as rights at the hesring
tcself.

§ 1212.505 Content of notice.

(a) The notice under § 121a.504 must
include:

{1) A full explanation of all of the
procedural safecunrds available to the
parents under Subpart E;

(2) A description of the action pro-
posed or refused by the agency, an ex-
planation of why the agency proposes or
refuses to take the action, and a de-
scription of any options the agency con-
sidered and the reasons why those op-
tions were rejected;

(3) X description of each evaluation
procedury, test, record, or report the
sgency uses as a hasis for the proposal
or refusal; and .
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(4) A description of any other {actors
which are relevant to the agency’'s pro-
posal or refusal.

(b) The notice must be:

(1* “Vritt»n in language understand-
uble to the general public, and

(2) Provided in the native language
of the parent or other mode of commu-
nication used by the parent, unless it is
clearly not feasible to do so.

(¢) If the native language or other
mode of communication of the parent
is not a written language, the State or
local edu. ational agency shall take steps
to insure. .

(1) That the notice is translited orally
or by other means to the parent in his
or her native language or other mode of
communication;

(2) That the parent understands the
content of the notice, and :

(3) That therels writtenr evidence that
the requirements in paragraph (¢) (1)
and (2) of this section have been met.

{20 U.8.C. 1418(b) (1) (D))

§ 121;.506 Impartial due process hear-
ng.

(a) A rarent or a public educationai
agency may initiate a hearing o~ any of
the matters described in § 121a.504(a) (1)
and (2).

(b) The hearing must be conducted by
the State educational agency or the pub-
lic agency directly responsible for the
education of the child, as determined
under State statute, State regulation, or
A written policy of the State educational .
agency.

(¢) The public agency shall inform the
2arent of any free or low~cost legal and
other relevant uvervices avallable in the
area if:

(1) The parent requests the informa-
tion; or

(2) The parent or the agency initiates
8 hearing under this section.

(20 U.S.C. 1418(b)(2).)

Comment: Many HStates have Dointed to
the succees of using mediation as an later-
vening step prior to conducting & formal due
process hearing. Although the process of
mediation i5 not required by the statute ov
theso regulations, an agency mafy wish to
suggest mediastion i.i disputes concerning the
identification, evaluation, and «ducational
piacement of handicappad children, snd the
provision of a free appropriate public educa-
tion to thwe children. Medlations have been
conducted by oetubers of Stata siucatlonal
agencies or local educationsal agency peison-
nel who were not previously lavolved in the
puarticular case. In many cases, medmtion
lends t0 resolution of Jdtif-rences belween
prrents and uderctes without the aevelnp-
LInn. O U Wi rsarial elallonantp and with
miniual emotional stres. However, media~
tion may not be used to deny or delay a
parent's rigbts under this subpart.

§ 121a.507 Impartiol hearing officer.

() A hearing may not be conducted:

(1) By a person who is an employee
of a public agency which is involved in
the education or care of the child. or

(2) By any person having & personal
or professional intercst which would con-
flict with his or her objectivity in the
hearing.
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(b) A person-who otherwise qualifies to

(c) The decision made by the review-

conduct s hearing under paragrsph (a) = ing official if fimal, unless s party brings

of this section is not an employee of the
agency solely because he or she is raid
by the agency to serve as a hearing offi-
cer.

(¢) Each public agency shall keep a list
of the persons who serve as hearing offi-
cers. The list must, include a atatement of
the qualifications of each of those per-
sons, '

(20 Us.C. }\414(1:)(2).)
§ 1288.508 . Hearing rights.

(a) Any psarty to a hea has the
right to:

(1) Be ac-smpanied and tdvised by
counsel and by individuals with special
knowledge or training with respect to the
problems of handicapped children;

(2) Present evidence. and confront,
cross-czamine, and compel the attend-

-ance of witnesses;

(3) - Prohibit the introduction of any
evidence at the hearing that has not been
disclosed t0 that party at least five days
before the hearing:

(4) Obtain a written or electronic ver-
batim record of the hearing:

(5) Obtain written findings of fact and
‘decisions. (‘The public agency shall trans-
mit those findings and declsions, after
deleting any personally identifiahie in-
formation, to the State advisory panel
established under Subpart F).

(b) Parents involved in hearings must
be given the right to:

(1) Have the child who is the subject
of the hearing present; and

(2) Oven the hearing to the public.

(20 U.S.C. 1n16(4).)

§ 121a.509 Hearing decision; appeal.

A decision made In a hearing con-
ducted under this subpart is finsal, unless
s party to the¢ hearing appeals the decl-
sion uider § 121a.510 or § 121a.511.

(30 US.C. 1415(c).)

§ 1212.510 Adminisirative appeal; im-
partial review.

(a) If the hearing is conducted by a
public agency other than the Stute edu-
cational agency, any party aggrieved by
the findings and decision \n the hearing
may appeal to the Siate educational
agency.

() If there js an appeal, the State
educational agency shall conduct an im-
partial review of the hearing. The official
conducting th: review shuil:

(1) Examine the éntir: hescing rec-
ord:

(2) Insure that the proccdures at the
hearing were consistent with the require-
ments of due process;

(3) Beek additic . \] evidence if neces-
sary. If a hearing i: I :1d ta receive addi-
tional evidence, the rights In § 121a.508

(2) Aff~+d the parties an opportunity
for oral or written argument, or both,
.ltal the discretion of the reviewing offi-
clal;

, (3) Make an independent decision on
completion nf the review; and

(8) Qive a copy of written findings
and the decision to the parties.

Q
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a civil action under § 1218312, -

(30 U.8.C. 1415 (¢), (d); H. Rep. No. 94-064,
at p. 49 (1978).)

Commaent. 1. The State educational sgency
may conduct its review either directly or
through another State sgency acting on its
behalf. However, thbe State educational

agency remsains responsible for the final de--

ciston on review.

2. All parties have the right to continus
t0 he repressnted by cqunsel at tho State
sdminlstrative review leval, whkather or nos
the reviewing offictal determinss that s fur-
ther hearing 1s necessary. If the reviewing
oficial dscides to hold & hearing to recelve
additional evidence. the other rights in sec-
tion 131a.508, relating to bhearings, also
apply.

§ 1212511 Civil action.

Any party agerevied by the findings
and decision made in a hearing who
does not have the right to appeal under
§ 121a.510 of this subpart, and any party
aggrieved by the decision of a reviewing
officer under § 121a.510 has the right to
bring a civil action undersection 615(e)
(2) of the Act.

(20 U.8.C. 1415)

§$121a.512 Timeliness and convenience
of hearings and reviews.

(a) The public agency shall insure
that uot later than 45 days afler the
receipt of a request for a hearing:

(1) A final decision 1s reached In the
hearing; and

(2) A copy of the deciston is malled

* to each of the pa.les. )

(b) The State educational agency

shall insure that not later than 30 days

after the recelpt of a request for a
review:

(1) A final decision is reached in the
review: and

.(2) A copy of the decision is mailed to
each of the parties.

(c) A hearing or reviewing officer may
grant specific extensions of time beyond
the periods set out in paragraphs (a)
and (b) of this section at the request ot
elther party. s

(d) Each hearing and each review
involving oral arguments must be con-
ducted at a time and place which is rea-
sonably convenlent to the parents and
child involved.

(20 U.SC. 1415}

§121a.513 Child’s status during pro.
reedlings. -

(a) During the pendency of any.ad-
ministrative or judicial proceeding re-
gard:ng & complaint, unless the public
agsncy and the parents of the child agree
otherwise, the child Involved in the com-
plaint must remain {n his or her present
educational placement.

(b) If the complaint involves an ap-
plication for initial admission to public
school, the child, with the consent of
the parents, must ba placed in the public
school program until the completion of
all the proceedings.

(20 U S.C. 1418(e) (3).)

Comment. Section 131a 513 dot¢. not per-
mit & child’s placement to be chang. iur-

Y
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ing a complaint proceeding, unless the per-
ents and agency agree otherwise. While the
placement may not be changed, this does not
preclude the sgency from using lts normal
procedures for dealing with children who are
endangering themselves or others,

§ 121a.514 Surrogate parents.

(a) General. Each public agency shall
insure that the rights of a child are pro-
tected when:

(1} No parent (as defined in § 1212.10)
can be identified;

(2) The public agency, after reason-
able’ efforts, cannot discover the where-
abouts of a parent; or

(3) The child'is a ward of the State
under the laws of that State, -

(d) Duty of public agency. The duty
of a public agency under paragraph (a)
of this section includes the assignment
of an individual to act a3 & surrogate
for the parents. This must include &
method (1) for determining whether a
child needs & surrogate parent, and (D)
for assigning & surrogate parent to the
child.

(c) Criteria for selection of surrogates,
(1) The public agency may select & sur-
rogate parent in any way permitted
under State law.

(2) Public sgencies ghall insure that &
person selected as a surrogate:

(1) Has ne interest that conflicts with
the interests of the child he or she repres
s¢nts; and '

i) Hos knowledge and skills, that In-
sure adequate representation of the child,

(d) Non-employee requirement, com-
pensation. (1) A person assigned as &
surrogate may not be an employee of a
public agency which is invoived in the
education or care of the child.

(2) A person who otherwise qualifies
to be a surrogate parent under paragraph
(¢) and (d) (1) of this section, is not an
employce of the agency solely becaure he
or she is paid by the agency to serveas a
surrogate parent. .

(e) .Responsibilities. The surrogate
parent may represent the child in all
matters relating. to: N

(1) The identification, evaluation, and
educational placement of the child, and

(2) The provision ol a free appropri-
ate public education to the chud.

(20 U S C. 1413(b) (1) (B).)
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ProTRCTION IN EVALUATION PaocEauars

§121a.3530 Genersl.

(a) Each State educational age. ;-
shall insure that each public agency
establishes and implements proceduves
which meet the requirements of §§ 121a.-
530-121a.534.

(b) Testing and evaluation meterials
and procedure - used for the purposes of
evaluation ".ad placement of handi-
capped children must be selected and
adniinistered so as not to be racially or
culturally discriminatory.

(90 U.8.C. 1413(8) (C).)

§121a.531 Preplacement evaluation.
Before any action 1s taken with re-

spect to the initial placement of & handi-

capped child in a special 2ducation pro-

gram, s full and individual evaluation
of the child’s educational needs must be




/

accordance with the re-

condacted in
_ quirements of § 1318.832,

(e UAC 1NN (0)) -

0 Mo sinete piocedire s used as the
as

sole vaiterion for deternining an ApyTo-
mu_mnmmtohﬂd:

W mmumum;,.m-

temm or group of persons,
including at loast one teacher or other
.mmmwmhmemof

suspected ty.

(1) The child is assessed in gll aress
related to the suspecied dizabtiity, in-
cluding, where appropriate, health, vi-
sion, leering, social and emotional
status, general intelligence, academic
performance, communicative status, and
motor abilities, .

{20 U.8.0. 1412(3) (C).)
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Part 131a of Titie 45 of the Caode of
Peoderal Regulations u amended as fol-

1. Bection 131a.5 is amended by revis-
ing paragraph (b)(9) to read as fol-

812128 Hl!tdiﬂlpped Children.
. L] R L [ ] [ ]
(b) s ¢
(9 “Bpecific learning disability”
. mieans a disorder in one or more of the
basic psychological processes involved in
understanding or in using language,
spoken or written, w! ich may manifest
itself in an imperfect ability to lsten,
< think, speak, read. write, spell, or to do
mathematical calculations. The term in-
cludes such conditions as

Ve [ . . .
§121a.702 [Amended]

2. Section 121a.702 is amended by de-
Jeting parsgraph (a) (D).
3. The following new sections are

ADDITIONAL PROCEDUAES FOR EVALUAT-
ING BPECIFIC LEARNING DIsABILITIES

§ 121a.540 Additional (evm members.

1n evaluating a child suspected of hav-
ing a specific learning disability, in
addition to the requirements of § 121a.-
832, each public agency shall include on
the multidiseiplinary evaluation team:

{3) (1) The child's regular teacher: or

{2) If the child does not have a regu-
lar teacher, a regular clessroom teacher
qualified to teach a child of hiz or her
age; or

(3) For a child of less than school
age, an individual qualified by the State
educational agency to teach a child of
His or her age; and

(D) At lesast one person qualified to
conduct individual diagnostic examina-
tions of children, such as a sch<)l psy-
chologist, speech-language pathologist,
or remedial reading tescher.
(20 U.8.C. 1411 note )
§ 121a,.541 Criteria for determining the

e;m‘em of a specific learning dis-
! Yo

(a) A team may determine that a
child has a specific learning disability if:

(1Y The child does not achieve com-
mensursate with his or her age and ability
Jevels in one or more of the areas listed
in paragraph (a) (2) of this section, when
provided with learning experie’ ces ap-
propriate for the child's age anG ability
Jevels; and

{2) The team finds that a child has a
severe dGiscrepancy between achieve-
ment and intellectual ability in one or
more of the following aress:

(1} Oral exprassion;

(1) Listening comprehension;

IToxt Provided by ERI

(§11) Written expression;

(jv) Basi¢ reading ski)i;

(v) Reading comprehension;

(vi) Mathematics calculation; or

(vi}) Mathematics reasoning.

(b) The team ma¥ not identify a child

. 83 having a specific learhing disability

if the severe discrepancy between ability
and achievement s primarily the result

of: -
(1) A visual, hearing, or motor handi-

cap;

(2) Mental retardation;

(3) Emotional disturbance; or

(4) Environmental, cultural or eco-
nomic disadvantage. -
(20 USC. 1411 note.)

§ 1212.542 Obeervation. -

(8) At least one team member other
than the child’s régular teacher shall
observe the child’s academic perform-
ance in the regular classroom setting.

(b) In the case of a child of less than
school age or out of school, a team mem-
“er shall obeerve the ~hild in an envi-
ronment appropriate for a child of that
=ge

(30 US.C. 1611 note.)
§ 1212.543 - "ritien repert.

18) The team shall prepars a written
report of the results of the evaluation.

(b) The report must include A state- '

ment of:

(1) Whether the chidd has a speeific
learping disabilitv; )

(2) The basis for making the deter-
minatica;

(3 The relevant behavior noted dur-
ing the observation of the child;

=" The relationship of that behavior
to the child's acacderaic functioning;

£3) The educatiorally relevant medi-
cal Andings, i any,

(6} Whether there is & severe dis-
crpuncy btwean achlevement and abil-
ity whick Js not corse~tadie Fithout spe-
cial education and related services; and

(7} The determination { the team
concerning t .e effects of _arironmental,
cultural, or .conomic G- Jvani.ge.

(c) Each team member shall certify
in writing whether the report reflects his
or her conclusion. If it does not reflect
his or her conclusion, the team member
must submit a separate statement pre-
senting his or her conclusions.

{20 7.8.C. 1411 note.)
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183.310 Definitions for ORS 183.310
to 183.500. As used in ORS 183.310 to
183.500:

(1) "Agency” means any state board,
commission, department, or division thereof,
or officer authorized by law to make rules or
to issue orders, except those in the legisla-
tive and judicial branches.

(2) "Contested case” means a proceeding
before an agency:

(a) In which the individual legal rights,

" duties- or privileges of specific parties are

required by statute or Constitution to be
determined only after an agency hearing at

. which such specific partizs are entitled to

appear and be heard; or )
(b) Where the agency has discretion to

-suspend or revoke a right or privilege of a

person; or

(c) For the suspension, revocation or
refusal to renew or issue a license required
to pursue any commercial activity, trade,
occupation or profession where the licensee
or applicant for a license demands such
hearing; or

(d) Where the agency by rule or order
provides for hearings substantially of the
character required by ORS 183.415, 183.425
and 183.450 to 183.470. ‘

(3) “"License” includes the whole or part"

of any agency permit, certificate, approval,
registration or similar form of permission

required by law to pursue any commercial

activity, trade, occupation or profession.

(4) "Order” means any agency action
expressed verbally or ir writing directed to a
named person or named persons, other than
employes, officers or members of an agency,
but including agency action under ORS
chapter 657 making determination for
purposes of unemployment compensation of
employes of the state and agency action
under ORS chapter 240 which grants, denies,
modifies, suspends or revokes any right or
privilege of such person.

(5) "Party” means each person or agency
entitled as of right to a hearing before the
agency, or named or admitted as a party.

(6) "Person” means any individual,
partnership, corporation, association, govern-
mental subdivision or public or private
organization of any character other than an
agency. :

(7) "Rule” means any agency directive,
regula’ ion or statement of general applicabil-
ity that implements, interprets or prescribes
law or policy, or describes the procedure or
practice requirements of any agency. The
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term includes the amendment or repeal of a
prior ryle, but does not include:

(@) Internal management directives,
regulations or statements between agencics,
or their officers or their employes, or within
an agency, between .its officers or between
employes, unless hearing is required by
statute, or action by agencies directed to
other agencies or other units of government.

(b) Declaratory rulings issued pursuant
to ORS 183.410 or 305.105.

(c) Intra-agency memoranda.

(d) Executive orders of the Governor.

(e) Rules of conduct for persons commit-
ted to the physical and legal custody of the
Corrections Division of the Department of
Human Resources, the violation of which
will not result in: :

(A) Placement in segregation or isolation
status in excess of seven days.

(B) Institutional transfer or other trans-
fer to secure confinement status for discipli-
nary reasons.

(C) Noncertification to the Governor of a
deduction from the term of his sentence -
under ORS 421.120. - '

(D) Disciplinary procedures = adopted
pursuant to ORS 421.180. .
{1957 ¢.717 s.1; 1963 ¢.285 s.78a; 1967 ¢.419 5.32; 1969

¢80 s.37a; 1971 ¢.734 s.1; 1973 386 s4; 1973 ¢.621

s.1a}

183.415 Notice, hearing and record
in contested cases. (1) In a contested case,
all parties shall be afforded an opportunity
for hearing after reasonable notice, served
personally or by registered or certified mail.

(2) The notice shall include:

(a) A statement of the party’s right to
hearing, or a statement of the time and
place of the hearing;

(b) A statement of the authority and
juriisdiction under which the hearing is to be
held; .

(c) A reference to the particular sections
of the statutes and rules involved; and

(d) A short and plain statement of the
matters asserted or charged.

(3) Parties may elect to be represented
by counsel and to respond and present
evidence and argument on all issues in-
volved. o

(4) Unless precluded by iaw, informal
disposition may be made of any contested
case by stipulatio~. agreed settlement,
consent order or default.




(5) An order adverse to a party may be
issued’ upon default only upon prima facie
case made on the record of the agency. When
an order is effective only if a request for
hearing is not made by the party, the record
may be made at the time of issuance of the
order, and if the order is based only on
material included in the apg'ication or other
submissions of the party, th: agency may so
certifv and so notify ths party, and such
material shall constitut. the evidentiary
record of the proceeding if hearing is not
requested.

(6) Testimony shall be taken upon oath
or affirmation of the witness from whom
received. The officer presiding at the hearing
shall administer oaths or affirmations to
witnesses. .

(7) The record in a contested case shall
include: ]

(a) All pleadings, motions and intermedi-
ate rulings.

(b) Evidence received or considered

(c) Stipulations.

(d) "A statement
noticed. ’

(e) Questions and offers of proof, objec-
tions and rulings thereon.

(f) Proposed findings and exceptions.

(g) Any proposed, intermediate or final
order.

(8) A verbatim oral, written or mechani-
cal record shall be made- of all motions,
rulings and testimony. The record need not
be transcribed unless requested for purposes
of -rehearing or cour: review. The agency
may charge the party requesting transcrip-
tion the cost of a copy of transcription,
unless the party files an appropriate affida-
vit of indigency. However, upon petition, a
court having jurisdiction to review under
ORS 183.480 may reduce or eliminate the
charge upon finding that it is equitable to do

of matters officially

80, or that matters of general interest ,wouid

be determined by review of the order of the

© agency.

[1971 ¢.734 5.13]

183.418 Interpreter for handicapped
rson in contested case. (1) When a
ndicapped person is a party to a contested

case, he is entitled to a qualified interpreter
to interpret the proceedings to the handicap-
ped person and to interpret the testimony of
the handicapped person to the agency.

(2) (a) Except as provided in puragraph,

(b) of this subsection, the agency shall
48

appoint the qualified interpreter for the
handicapped person; and the agency shall fix
and pay the fees and expenses of the quali-
fied interpreter if:

(A) The handicapped person makes a
verified st=tement and provides other infor-
mation in writing under oath showing his
inability to obtain a qualified interpre.er,
and provides any other information required
by the agency concerning his inability to
obtain such an interpreter; and

(B) It appears to the agency that the
handicapped person is without means and is
unable to obtain a qualified interpreter.

(b) If the handicapped person knowingly
and voluntarily files with the agency a
written statement that he does not desire a
qualified interpreter to be appointed for him,

the agency shall not appoint such an inte:-
preter for the handicapped person.

(3) As used in this section:

(a) “Handicapped person” means a
person who cannot readily understand or
communicate the English language, or
cannot understand the proceedings or a
charge made against him, or is incapable of
presenting or assisting in the presentation of
his defense, because he is deaf, or because
he has a physical hearing impairment or
physical speaking impairment. _

(b) “"Qualfied interpreter” means a
person who is readily able to communicate
with the handicapped person, translate the
proceedings for him, and accurately repeat
and translate the statements of the handi-

capped person to the agency.
(1973 ¢.386 0.6)

Note: (1) 183418 was not added Ito and made a
pert of 183.310 to 183.500.
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Section 6. ORS 183.310 is amended to read:

183.310, As used in ORS 183.310 t0 183.500: . )

(1) **Agency” means any state board, commission, department; or division thereof, or officer
authorized by law to make rules or tc issue ordere, except those in the iegislative arnd judicial
branches. ‘ -

(2) (s) *““Contested case’ means a proceeding before an agency: ) ) .

(/@] (A) In which the individual legal rights, duties or privileges of specific parties are required
by statute or Constitution to be determined only after an agency hearing at which such specific
parties are entitled to appear and be heard; [0/} . .

(3 (B) Where the agency has discretion to suspend or revoke a right or privilege of a person;

[(cA (C) For the suspension, revocation or refusal to renew or issue a license (required to pursue
any commercial activity, trrde, occupation or profession) where the licensee oc applicant for a
license demands such hearing; or ‘ .

() D) Where the agency by rule or order provides for hearings substantially of the character
required by ORS 183.415, 183.425 and 183.450 to 183.470.

(M, “Mm"doamhdu&prwd@hwhhhmw%mﬂymth

(3) *’License” includes the whole or part of any agency permit, certificate, approval,
istration or similar form of permission required by law to pursue any commercial activity, trade,
ion or profession. «

(a) "*Order’* means any agency action expressed (werbally] orally or in writing directed to a
namedpersonornamedpenons.olherlhanemployes.ofﬁcersormembersofanagency[,but
- including). *Order” includes any agency determination or decision Issued In coanection ‘with a
) contested case praceeding. ““Ozder” includes: ,
(A) Agency action under ORS chapter 657 making determination for purposes of unemployment
compensation of employes of the state ; and
(B) Agency action under ORS chapter 240 which grants, denies, modifies, suspends or revokes
any right or privilege of [such person) an employe of the state.
(b) “Final order” mmwmwmmung. “Final order” does not include
any tentative or preliminary agency declaration or statement that:
(A) Precedes final agency action; or
(B)Doesnapndudemru;erngmcymisidendmolﬂnwbjedmuerdhmwmmor

(5) **Party’* means; ‘

(2) Each person or agency entitled as of right to a hearing before the agency:; [0}

() Each person or agency named by the agency to be a party; or

(¢) Any person requesting to participate before the agency as a party or in a limited party status
which the agency determines either has an interest in the outcome of the agency's proceeding or
represents a public interest insuck resuit. The agency's determination is subject to judicial review in
the manner provided by ORS 183.482 after the agency has issued its final order in the proceedings.

(6) “*Person’ means any individual, partnership, corporation, association, governmental
subdivision or public or private organization of any character other than an agency.

(7) “*Rule* means any agency directive, standard, regulation or statement of general
applicability that implements, interprets or prescribes law or policy, or describes the procedure or

. practice requirements of any agency. The term includes the amendment or repeal of a prior rule, but

does not include:

(@) Unless a hearing is required by statute, intenal management directives, regulations or
statements which do not substantially affect the interests of the public:

(A) Between agencics, or their [offices) ofticers or their emploves{,] ; or

(B) W’ijlhin an agency, between its officers or between employes [, unless hearing is required by
Statute, or. :

(b) Action by agencies directed to other agencies or other units of government which do not
substantially affect the interests of the public.
[(®) (c) Declaratory rulings issued pursuant to ORS 183.410 or 305. 10§.
{(c]} (d) Intra-agency me: 1oranda. .
((d] ‘e) Executive orders of the Governor.
(e} () Rules of conduct for persons committed to the physical and legal custody of the
ions Division of the Department of Human Resources, the violation of which will not result

) (A) Placement in segregation or isolation status in excess of seven days.
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T,

(B) Institutional transfef or other transfer to secure confinement status for disciplinary reasons.

(C) Disciplinary precedures adopted pursuant to ORS 421.180.

SECTION 14. Section 15 of this Act is added to and made a part of ORS 183.310 to 183.500.

SECTION 1S. (1) Notwithstanding ORS 183.335, when an sgency is required to adopt rules or
remmionspromulptedbymuencyofuleFederlIGovemmentmddnuencyhunowthonty
to alter or amend the content or language of those rules or regulations prior to their adoption, the
agency may adopt those rules or regulations under the procedure prescribed i-. uus section, .

(2) Prior to the adoption of a federal rule or regulation under subsection (i) of this section, the
agency shall give notice of the adoption of the rule or regulation, the effective date of the rule or
regulation in this state and the subject matter of the rule or regulation in the manner established in
subsection (1) of ORS 183,325,

(3) After giving notice the agency may adort the rule or regulation by filing a copy with the
Secretary of State in compliance with ORS 183.355. The agency is not required to conc'uct a public
hearing concerning the adoption of the rule or regulation. .

(4) Nothing in this section authorizes an agency to amend federal rules or regulations or adopt
rules in accordance with federal requirements without giving an opportunity for hearing as required
by ORS 183.335. ’

Section 18. ORS 183.415 is amended to read: . )

183.415. (1) In a contested case, all parties shall be afforded an opportunity for hearing after
reasonable notice, served personally or by registered or certified mail.

(2) "he notice shall include: .

(a) A statement of the party's right to hearing, or a statement of the time and place of the

(b) A statement of the authority and jurisdiction under which the hearing is to be held;

(c) A reference to the particular sections of the statutes and rules involved; and

(d) A short and plain statement of the matters asserted or charged. )

(3) Parties may elect toberepresentedbyeoumelmdtompondmdpresentevtdencemd

~ argument on all issues involved.

(4)A¢mdumyndoptnﬂadpnadmpnmﬁupuﬂdpaﬁonhmtatedmbym
appearing as limited parties.

(4} (5) Unless precluded by law, informal disposition may be made of any contested case by
stipulation, agreed settlement, consent order or defauit. Informal settlement may be made in license
moadmpmudhpbywﬂt&nwnmﬁdﬂnpﬂbmdthewmmwamhn.
fine ornqther form of in‘ermediate sanction. '

(7' (6) An order-adverse to a party may be issued upon defauit only upon prima facie case
made on the record of the agency. When an order is effective only if a request for hearing is not
made by the party, therecordmaybemdeatmeﬁnnofissuaﬂceoftheorder.andiftheordens
based only on material included in the application or other submissions of the party, the agency may
socettifymdsonotifymepany.lndsuchnnteﬁalshauconsﬁmtetheevidenﬁarymdofﬂw
proceeding if hearing is not requested. ..

(6] (7) Testimony ghall be taken ug>~ aath or affirmation of the witness from whom received.
The officer presiding at the hearing shall administer oaths or affirmations to witnesses, +*

(8) The officer presiding at the hearing shall place on the record a statement of the substance of any
wrmenoromlexpartetommﬁaﬂomonahdlnlssmmdetotheofﬁeerduﬁngunpendencyol
theproeeedhgmdmtﬂydnpnﬁisolthemmmﬂaﬁonmdo!the&ﬁghthnbutmch
communications.

{(7} (9) The record in a contested case shall include:

(a) All pleadings, motions and intermediate rulings.

(b) Evidence received or considered.

(c) Stipulations.

(d) A statement of matters officially noticed. : ‘.

(¢) Questions and offers of proof, objections and rulings thereon.

'(.f;rAmmmt of any ex parte communications on a fact in issue made to the officer presiding at
the L. '

{7 () Proposed findings and exceptions. .o

((e/i (h) Any propos :d. intermediale or f{inal order prepared hy the agency ot 8 hearings officer.

_ [ (10; A verbatim oral, written or mechanical record shall be made of all motions, rulings and
testimony. The record need not be transcribed unless requested for purposes of rehearing or court
review. The agency may charge the party requesting transcription the cost of a copy of
transcription, unless the party files an appropriate a{fidavit of indigency. However, upon petition, a
court having jurisdiction to review under ORS 183.480 may reduce or eliminate the charge upon
finding that it is equitable to co so, or that matters of general interest would be determined by
review of the order of the agency.




(2) Out of such funda as ey otherwise be '

appropriated to the State Board of Educstion
for the purposss enusserated in this section,
the State Board of Edudatica may:

(a) and

(b) Contract with and pay an educational
for the otmmmm" .dmd:.xm“'
or purposs i ser-
vices for children who are both dsaf and blind.

(Permerly 343.500; 1967 ¢.339 §1; 1975 ¢.621 §3)
$43.000 [Repoulod by 1983 ¢.110 §2)

343.088 Superintendent of Public
Instruction to eploy personnel to super-
vise special programs. The Superintendent
of Public Instruction shall employ personnel
qualified by training and experience to super-
vise the types of services required by the
special programs authorized by this chapter.
Personnel 80 employed shall assist the school
districts, county and regional facilities, and
hospitals in the organization and development
of special programs authorized by this chap-
ter, shall have general supervision of such
programs, and shall assist school districts in
obtaining required servicus, equipment and
materials, particularly where the number of
children is too small to justify district pur-
chase of equipment and materials. (Formerly
343.288)

343.070 (Repealed by 1953 c.110 §2)

343.075 (1968 ¢.100 $393; 1973 ¢.728 §5; repualed by
1973 ¢.021 §17)

-] 343077 (1075 c.621 §312,13; 1977 .530 §1; repeuled
1979 c423 §1 (343.153 to 343.187 enacted in lieu of
077)

ot o : 51
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OREGON LEGISLATIVE ASSEMBLY 1979 Regular Session

Enrolied
Senate Bill 434

Sponsored by Senator HANLON, Representative GRANNELL (at the request of
Legislative Counsel Committee)

~
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AN ACT

V)

Relating to special education programs; creating new provisions; repealing ORS 2:3.077; and
declaring an emergency. AE

Be It Enncted by the People of e State of Oregon:

SECTION 1. ORS 343.077 is repealed and sections 2 to 14 of thiz Aét are enacted in Lieu thereof.

SECTION 2. As used in this 1979 Act:

(1) **Decision"* means the decision of the hearings officer which shall be final unless reviewed
by the Superintendent of Public Instruction.

(2) “Determination” means the deterimination by the school district concerning the
mm,mummm.wmmmmm:on
handicapped child in a program paid for by the district.

(3) **Order™ has the meaning given in ORS 183.310 to 183.500.

(4)“Pnent"meamthepuemorlegalzuardian,otherthanastateagency,ofthechﬂdorthe
surrogate for the pare~t appointed pursuant to section 12 of this 1979 Act. ‘

(3 **Scheol dis t” means a common. or union high schoo! district, an education service
district or a ufate ag .cyorinsﬁmﬁonﬂmisdwpdwithmedutyorconmctedwimbyapublic
agency to care for or educate, or both, chikdren apparently eligible for special education.
Sup(e?m.tendemofmbhc'lmm:nn . s ¥ ltruction or th- desigeeof the
) SCHONS.mDeparm»mofEdwaﬁonMesubﬁshbymléprocedumwpmwctﬂw
mdmmmdmmhd@mfmmmwmydﬂdmumeisa
reasonable cause to believe is handicapped, including: .

(l)hhmmmmmtuﬂnappoinmmofawnomefmﬂnwemwmr
wmwmmwmr@uaummﬁwmmwmu

limited to:

(a)mﬂumﬁabhwmﬂdnmnuofundﬁumunkmwnorumm’hbkorwhenmen
isn(a;)aaﬂcmmbeﬁenmmﬂnchﬂdishmdiuppedWisawdofdnmte;am
Rules prescribing procedures applicable to situations where a parent is uncooperative or
a)mpumwh : hennna ofﬂu:;uu?. '
i ings procedures if i ification, evaluation, individual education plan
or placement is contested.

SECTION 4, (1) At any time a parent who has reasonable cause to believe that the child is
elici;leforspecialeducaﬁonmlyapplyonbehalfomnchﬂdtounschooldisuictwhereinthechild
resides for admission of the child into a special education program.

Q)Mxhoddisuictorwemployethereofmyalsoilﬁtiatemeappﬁcaﬁonifthedisuictor
employe has reasonable cause to believe that a child in the district is eligible for special education.
Hm,hcmmmnmmﬁmlﬁdnchooldistﬁcumedmﬁonmkedism.empbyesmy
ilﬁﬁuednappliaﬁonmuypmmtoproceduresprmﬁbedbyﬂ\ediwict. ‘

SECTION 8. (1) Upon receipt of the application, the schord district shall commence an

preplacement evaluation of the child to determine the eligibility of the child for special
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education. The evaluation shall be completed within a reasonable time after application is made.
After the evaluation is completed, the school district shall notify the parent of its determination that
the child is eligible or not eligible for special education.

(2) The notice must be in writing, and must be provided in the native language of the parent or
other moce of communication used by the parent, unless it is clearly not feasible to do so. If the
native language or other mode of communication of the parent is not a written language, the school
district <hall take steps to insure: :

(2) That the notice is translated orally or by other means to the parent in the parent’s native

or other mode of communication;
M(b)’lhﬂlmsonable effort is made to aid the parent in understanding the content of the notice;

(c) That there is writt ;n evidence that the requirements of this subsection have been met.

(3) The notice shall indicate whether t7.c district intends:

(a) To place the child in a particular special education program;

(b) To deny such placement;

(c) To transfer the child to such a program; or

(d) To transfer the child from such a program.

) (Q)WWMabownminmexphmtionofunﬁdltoftheparemtocontestthe
identification, preplacement or ‘annual evaluation, individual education plan or the intended
ﬂmd@pdﬂdaﬂﬂnﬂmm&lmmﬂwiﬁmﬂedpmm. If the parent
consents in writing to the intended placement, the child shall be so placed.

SECﬂONq.(l)'lfunmuwidMorrefmescmmmtoidenﬁfmﬁon. preplacement or
annual evaluation, mgiividmledtmﬁmplanorplaeemt,theschooldisuictshanfoﬂow
procednesmpscnbedmryksofﬂnbepmmcntofﬁdumﬁo:.toactwhenconscmisnotobtained.

(2) A hearing shall be conducted pursuant to rules of the Department of Education if the parent:

(a)mwmmdhth&smmﬁenﬂ’mﬁm.mpwwa
annual evaluation, individual education plan or t; or

(b) Claims that the result of the determination of the district is to deny the child free appropriate

(3)1‘bedepnnmgt‘smlesinsubsectim(2)oltlﬂssecﬁonshallbeasconsistemaspossiblewith
the procedures applicable to a contested case under ORS 183.310- to 183.500. However, the
4mm'smmmtwhmucﬁmdmyeﬁmaﬂnheaﬁmﬂmhumtbeen
disclosed to both parties at least five days before’ the hearing. The parent shall be entitled to have
ﬁnqhﬂdwhoudwwbpaotduheaﬁmprmmmuwmmd&oInwmhaﬁmopenwun

(4) The school district may also cummence the contested case proceedings to obtain a decision

whether its identification, preplaceinent or annual evaluation, individual education plan and
pla.cem_emarelpprcpmteawhethermefmﬂtolmedemimﬁonotmdisuictistoprovidethe
child with free appropriate education.
) S?:CH.ONL(l)lfmefmdima(ﬂleheaﬁmheldundersecﬁonGost1979Actisthatthe
identification, preplacement or annual evaluation, individual education plan and placement by the
mmwomewdmﬂwdﬂdisbeimprovidedaﬁeeappmpﬁmedwaﬁm;uw
hearings officer shall decide in support of the determination of the district. .

(2) If the finding at the bearing is that the identification, preplacement or annual evaluation,
individualedlmﬁonphnorplacementisnotappmpriateortlntmechildismtbeingpmv:geda
ﬁuamh&eduuﬁm,dnhuﬁmsofﬁwﬂnﬂdeddemmexhoddi;uiasmﬂmwsem
andifyitsphcementhmderwpmvideﬂmchﬂdwima&eeappmpriawedmmn. o

(3) The decision shall be entered not later than 45 days after the request for hearing is filed
mkssanexmionhasbeenmntedbymemmasofﬁceratunmqmstoftheparentqrtpe
school district. Copiesofthedecision,shaubesenttomeparentandtotheschooldlstnct

jed by a statement describing the method of appealing the decision. Any hearings held
under section 6 of this 1979 Act must be conducted by an independent hearings officer who is not a
regular employe of the school district or the Department of Euucation.

SECTION 8. (1) Notwithstanding the limitation on access to records under ORS 192.410 to
192.500 and 136.185 to 336.215, the parent is entitied at any reasonable time to examine all of the
records of the school district pertaining (o placement of the chilu. ..

(2) Any parent is entitled to obtain an independent evaluation either before or during the
con case ings under section. 6 of this 1979 Act or before or during an appeal to the
Superintendent of Public Instruction under section 9 of this 1979 Act, if:

(a) The, parent disagrees with the identification, preplacement or annual evaluation, individual
education plan or placement of the child by the district; and N
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{t) The parent claims that the child is entitled to but is not being provided a free appropriate

ton,

(3) If the hearings officer under section 6 of this 1979 Act or the Superintendent of Public
Instruction under section 9 of this 1979 Act decides that the independent evaluation requires the
determination of the school district to be revised significantly, the parent is entitled to have the costs
of the independent evaluation that are incurred by the parent paid for by the school district.
Howe .nochildisentitledtobethcmbjectofmoremanonehdependentevaluationpaidforby
the district in any given school year.

(4)lftheparentisumbletopayforanhmdependentevaluationorseeksasecondindepehdent
evahation,lndﬂxeDepanmentofEducaﬁondecidesmatﬁnparentism\abletopayforsuchan -
evallmjonandlnseausetoseeksuchanevaluaﬁon,thedepm‘tmemmypayforanixﬂependent

(3) If the department pays for an independent evaluation that produces the result described in
subsection (3) of this section, then the department may bill the school district for the cost of the
is ‘1!evaluaﬁmsqlmuasﬂwdisuictlmnmdreadypeidﬂwcoswofanhnependent
evaluation of the particular child during the current school year.

SECTION. 9. (1) Notwithstanding ORS 183.480, the decision of the hearings o.ficer under
section 6 of this 1979 Act shall be reviewed by the Superintendent of Public Instruction:

(a) Upon request therefor by the parent; -

(b) If the school district refuses to accept the decision of the hearings officer and notifies the

i of Public Instructien of that refusal; or

(c)lfﬂlesdtoojdisuictfaﬂstoh\plementdgedecision within 10 days and the superintendent is
noﬁﬁeddﬂmhﬂmbytbepuen.uﬂmﬂnwpeﬁnmﬂemcneﬂﬂwﬁmhexwpﬁmmlms
fo"i'zn'h"e ey shall

superintendent conduct an impartial review, examining the entire record of the
hearhgmdde&nnkﬁngwlnﬂnrdnprocedmeatﬂnhuﬁngwaswﬁsistemwimtherequimnents
of law. The superintendent may seek additional evidence to be presented if the superintendent finds
the record 13 be inadequate. meparcntandmcschooldistrictslmnbegivenanoppormmtyto
present written and oral argument, or both. .
- (3) At the conclusion of the review, the superintendent shall enter a written final order
modifying, sustaining or reversing the decision of the hearings officer. )

(4)1‘he0|derenteredmdermissecﬁonshallbeemerednotlaterdranBOdaysafterreceiptof
themqua_tforﬂ\ereviewunbssmextemiontmbeenmntedbyﬂn&peﬁmmdemuponthe
request of the parent or the school district. .

(5)Eithetmeparentortheschooldistﬁctmyappwltlnorderofthesup_crintendenttotl:e
Court of Appeals under ORS 183.480. ) )

SECTION 10. (1) If the placement of the child has been contested under section 6 of this 1979

Act: )

(@) The child shall remain in the then current educational program placement until the

ings are completed if the child is in an educational program.

(b)'l'lnchildsmllbeplacedwiththeconsentoftheparentinaprommprovidedorselect.eqyy
dndisﬂktdﬂndis&iﬂ'sexpemeunﬁlﬂnproceedﬁmmmpktedﬁ_awlyﬁmfmmﬂd
admission to a public school. : < T .

(Z)mpmvisiomofparamphs(a)and(b)ofsubsecﬁon(l)ofuﬁssectiondoqotapplyafthe
parent and the school district agree to temporary placement in some other program.

(3) After completion of the proceedings as described in sections 6 to 9 of this 1975 Act, the
decision rega-ding placement of the ~ild shall be considered final unless the placement is changed:

(a) Pursuant to the annual evaluation of the individual educational program of the child;

() By agreement of the parent and the school district;

© (c) If a significant change occurs in the condition of the child; or

(d) If there is new or additional Significant evidence that the identification, preplacement, annual
or independent evaluation, the individual education plan, or placemer:t of the child is not consistent
with a free appropriate education for that child.
* (4) Nothing in sections 2 to 10 of this 1979 Act is intended to prevent the temperary exclusion of
a child from the public schools if the condition or conduct of the child constitutes an imminent
danger to the health or safety of the child or others. However, no pregnant child shall be excluded
from the public schools solely on the basis of y. : .

SECTION 11. (1) In addition to and not in lieu of any other sanction that may be imposed against
a noncomplying school district, the Department of Education may withhold all or any part of the
funds otherwise due a district for special education until the district complies with the requirements
of sections 2 to 12 of this 1979 Act. )
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(2) If the Department of Education finds that the school district has refused to pay for the
independent evaluatior: when the résults thereof required the determination of the school district to
be revised significantly, the department may withhold from funds due the district for special
educatior an amount not to exceed the expense incurred by the parent in obtaining the indepefident
evaluation. The department shall use the funds thus withheld for payment of the costs of the
independent evaluation. .

ﬂ SECTION 12. (1) The Degartment of Education, in cooperation with the State Advisory Council ~
for Handicapped Children, shall consult with other organizations that represent the interests of
handicapped children to secure nominations of persons to serve as surrogates. The nominees must
then be approved by the Department of Education and the department shall maintain a list of

. approved nominees that shail be made available to school districts. Appointments of surrogates by
other than school districts are not required to be made from the approved list. However, an
appointing authority which does not use the list must assure that the surrogate is independent and
unbiased. A surrogate so appointed may be challenged for bias. The department in cooperation with

nthecouncxlshalleslablishprocedurestoinsu:ethatsurroateshaveorcanacquirethenecessary

_ " knowledge and skills to represent the parent to protect the special educational rights of the child.

(2) Whenever the parents of the child are unknown or unavailable or when there is reasonable
cause to believe the child is handicapped, and is a ward of the state, the school district shall appoint
an individual to serve as a surrogate. The individual must be on the approved list of nominees, as
provndgd_msubsecgion(l)oftl;is section, and shall act as a surrogate for the parent or guardian of
the child in protecting the special educational rights of the child. If the district is unwilling or unable
w<§oso,theDepanmemofEducationshallappoimanindividuahoactas a surrogate. A child is
entitled to have a surrogate appointed to serve until the child is 21 years of age or until the child is
determined to be no longer eligible for special education.

(3) Where a parent in writing consents thereto, a surrogate may be appointed in situations other
than those described in subsection (2) of this section.

(4) If a person appointed as a surrogate is no longer able or willing to serve, the person shall
nitify the appointing authority who shall appoint another surrogate. .

(5) Any person appoinzed as a surrogate pursuant to this section or any other law shall not be
held liable for actions taken in good faith on behalf of the parent in protecting \he special
educational rights of the child. .

(6) A person appointed as surrogate shall not be an employe of the appointing authority or of the
Department of Education.

(D Nothing in this section prevents the appointment of a surrogate in a manner otherwise
provided by law.

SECTION 13. During the 19791981 biennium, the Department of Education in consultation with
the State Advisory Council for Handicapped Children and organizations representing the interest of
handicapped children, including school districts, shall prepare a plan for recruiting, training and

inti and shall report on the plan to the Sixty-first Legislative Assembly.

SECTION 14. In addition to any other rules which may be adopted pursuant to section 3 of this
1979 Act, the Department of Education shall establish by rule procedures for considering and
obtaining special education for pregnant children. Such rules shall include, but not be limited to, the
obligation uf the school district to:

(1) Inform pregnant students and their parents of the students’ rights to special educational
services under this section and the availability of such services in the school district or education
service district;

(2) Facilitate the provision of related services, including counseling, to pregnant students; and

(3) Inform pregnant students and their parents of the availability of resources provided by other -
agencies, including health and social services.

SECTION 1S. This Act being necessary for the immediate preservation of the public peace,
health and safety, an emergency is declared to exist, and this Act takes effect on passage.
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DETERMINAT!ON OF
~ ELIGIBILITY FOR SPECIAL
EDUCATION

343.183 Detinitions for ORS 343.153 to
343.187. As used in ORS 343.153 to 343.187:

(1) "Decision” means the decision of the
hearings officer which shall be final unless
reviewed by the Superintendent of Public

Instruction.

(2) “Determination” means the deterinina-
tion by the school district concerning the
identification, preplacement or annual evalua-
tion, individual education plan or placement
of a handicapped child in a program paid for
by the district.

(3) "Order” has the meaning given in ORS
183 310 to 183.500.

'(4) “Parent” means “the parent or legal
guardian, other than a state agency, of the
child or the surrogate for the parent appointed
pursuant to ORS 343.185.

(5) "School district” means a common or
union high school district, an education ser-
vice district or a state agency or institution
that is charged with the duty or contracted
vith by a public agency to care for or educate,
or both, children apparently eligible for spe-
cial education.

. (6) "Buperintendent” means the Superin-
tendent of Public Instruction or the designee
of the Superintendent of Public Instruction. -
(1979 c423 §2 ien-cced in leu of 343077))

343.155 State rules relating to eligibil-
ity. The Department of Education shall estab-
lish by rule procedures to protect the rights of
every handicapped child who is eligible for
special education and every child who there is
a reasonable cause to believe is handncapped
including:

(1) Rules governing the procedures for the
appointment of a surrogatg for the parent and
other rules necessary protect the special
educational rights of the child, which shall
include but not be limited to:

(a) Rules applicable whenever the parents
of the child are unknown or unavaiiable or
when there is reasonable cause to believe that
the child iz handicapped and is a ward of the
state; and

(b) Rules prescribing procedures applica-
ble to situations where a parent is uncoopera-
tive or unresponsive to the special education
needs of the child.

(2) Rules prescribing hearings procedures
if identification, evaluation, individual edu¢ a-

-
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tion plan or placement is contested.

] (1979 ¢.423
§3 (enacted in lieu of 343.077)] >

343.157 Application for admission to -

special education program. (1) At any.time
a parent who has reasonable cause to belitve
that the child is eligible for special education
may apply on behalf of the child to the school
district wherein the child ‘résides for admis-
sion of the child into a special education pro-
gram.

(2) The scheol dijstrict or any employe
thereof may also initiate the application if the
district or employe has reasonable cause to

believe that a child in the district is eljgible’

for special education. However, in common or
union high school districts or education -ser-
vice districts, employes may initiate the appli-
cation only pursuant to procedures prescribed

by the district. (1979 c423 §4 (enacted in lieu of
343.07N) .
343.160 [Repealed by 1965 ¢.100 §456) -

343.163 Preplacement evaluation;
notice of eligibility. (1) Upon receipt of the
application, the school district shall gommence
4n appropriate preplacement evaluation of the
child to determine the eligibility of the child
for qucnal education. The evaluation shall be
completed within & reasonable time after
application is made. After the eval\uatlon is
completed, the school district shall notify the
parent of its determination that the child is
eligible or not eligible for special education.

(2) The notice must be in writing, and

must be provided in the native language of

the parent or other mode of cymmunication
used by the parent, unless it is clearly not
feasible to do so. If the native language or
other mode of communication of the parent is
not a written language, the school district
shall take steps to insure:

(a) That the notice is translated.orally or

by other means to the parent in the parent’s
native language or other mode of communica-
tion;

(b) That a reasonable effort is made to aid
the parent in understand.lng the content of the
notwe and

(¢) That there is written: evidence that the
requiremnents of this subsection have been
met.

(3) The notice shall indicate whether the
district intends:

(a) To place the child in a particular spe-
cial education program;

(b) To deny such placement;
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(¢) To transfer the child tc such a pro-
gram; or

( To transfer the child from such a pro-
gram. ‘

(4) The notice shall also contain an expla-
nation of the right of the parent to ontest the
identification, preplacement or annual evalua-
tion, individual education plan or the intended
placemen: of the child and shall request .pa-

rental consent to the iatended placement. If

the parent conseats in writing to the intended
placement, the child shall be so placed. (1979
©.423 §5 (enacted in lieu cf 343.077)]

343.165 Procedure if parent does not
consent’ or contests recommendation;
hearing. (1) If the parent withholds or refuses
consent to identification, preplacement or
annual evaluation, individual education plan
or placement, the school district shall follow
proc- ‘ures prescribed in rules-of the Depart-

ment,of Education to act when consent is not

ohtained.

(2) A hearing shall be conducted pursuant
.2 rules of the Department of Education if tr

parent:

(a) Contestc the determination of the
school district concerning identification, pre-
placement or annual evaluation, individual
ofincation plan or placement; or

(b) Claims that the result of the determi-
nation of the district is to deny the child free
appropriat> education.

(3) The department’s rules in subsection

(2) of this section shall be as consistent as
possible with the procedures applicable to a
contested case under ORS 183.310 to 163.500.
However, the department’s rules shall prohi-
bit the introduction »f any evidence at the
hearing that has not been disclosed to both
parties at least five days before the hearing.
The parent shall be entitled to have the child
whr is the subject of the hearing present at
the hearing and t» * 've the hearing open to
the public.

(4) The schos! district may also commence
the contested r.se proceedings to obtain a
decision whether its identification, preplace-
ment or annual evaluation, individual educa-
tion plan and placement are appropriate or
wl.ether the result of the determination of the
district is to provide the child with free appro-
priate education. (1979 c 423 §6 (cnacted 14 lien of
343.077)

2

38438.167 Result of hearing. (1) If the
finding at the hearing held under ORS
343.165 iz that. the identification, preplace-
ment or annual evaluation, individual educa-
tion plan and placement by the district are
appropriate and that the child is being provid-
ed a free appropriate education, the hearings
officer shall decide in support of the determi-
nation of the district. . :

(2) If the finding at the hearing is that the
identification, preplacement or afnual evalua-
tion, individual ecucation plan or placement is
pot appropriate or that the child is not being
provided a free appropriate education, the
hearings officer shall decide that the school
district shall revise or modify its pletement in
order to provide the child with a free appropri-
ate education.

. (3) The decision shall be entered not later
than 45 days after the request for hearing is
filed unless an extension has been granted by
the hearings officer at the request of the par-
ent or the school district. Copies of the deci-
sion shall be sent to the parent and to the
school district accompanied by a statement
describing the method of appealing the deci-
sion. Any hearings held under ORS 343.165
must be conducted by an independent hear-
ings dfficcr who is not a regular employe of
the sc¢’.0ol district or the Department of Edu-
cation. [1979 c 423 §7"(enacted in lieu of 343 077)]

343.170 [Repealed by 1564 ¢ 100 §456)

_ 343 73 Parental rights; costs. (1)
Notwithstanding the limitation on access to
records under ORS 192.410 to 192.500 and
336.185 to 336.215, the parent is entitled at
any reasonable time 0 examine all of the
records of the school district pertaining to
placement of the child.

(2) Any parent is entitled to obtain an
independent evaluation either before ~r dur-
ing the cont~sted case zroceedings under ORS
343.165 or before or during an appea: to the
Superintendent of Public Instruction under
ORS 343.175, if: :

(a) The paren: disagrees with the identifi-
cation, preplacement or annual evaluation,
individual education plan or placement of the
child by the district; and

() The parent claims that the child is
entitled to but is not being provided a free
appropriate education.

(8) If the hearings officer under ORS
343.165 or the Superintendent of Public In-
struction under ORS 343.175 decides that the
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independent evaluation requires the deternii- '

nation of the achool district to be revised sig-
nifieantly, the parent is entitled toghave the
costs of the independent evaluation that are

mmndbythepamtpmdforbyﬂwschool’

district. However, no child id entitled to be the
subject of more than ohe i
" tion paid for by the district in any given

school year.

(4) If the parent is unable to pay for an
independent evaluation or seeks a second
independent evaluation, ana the Departmient
of Education decides that the parent is unable
to pay for such an evaluation and has cause to
seek such an evaluation, the department may
pay for an mdependent evaluation.

(5) If the department pays for an indepen-
dent evaluation that produces the re wult de-
scribed in rubsection (3) of this section, then
the department may bill the school district for
the cost of the independent &valuation so long
as the district has not already paid the costs of
an independent evaluation of the particular
child during the current school year: {1979
€423 $8 (enacted & lieu of 343 077)]

343.175 Review by Superintendent of
Public Instruction; or ler; appeal. (1) Not-
withstanding ORS 183.480, the decision of the
hearings officer under ORS 343.165 shall be
reviewed. by the Superintendent of Public
Instruction:

(a) Upon request therefor by the parent; ’

(b) If the school district refuses to accept
the decision of the hearings officer £1d noti-
fies the Superintendent of Public Instruction
of that refusal; or

(c) If the school district fails to implement.
the decision within 10 days and the superin-
tendent is notified of that failure by the par-
ent, unless the superintendent extends the
time in exceptional cases fo. a reasonable
period.

(2) The superintendent shall conduct an
in.partial review, examining the entire record
of the hearing and determining whether the
procedure at the hearing was consistent with
the requirements of law. The superintendent
may seek additional evidence to be presented
if the superintendent firids the record to be
inadequate. The parent and the school district
shall be given an opportunity to present writ-
ten and oral argument, or both.

(3} At the conclusion of the review, the
superintendent shall enter a written final
order modifying, sustaining or reversing the
decision of the hearings officer.

(4) The orde entered under this section

pendent evalua-~
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shall be, entered not later than 30 days after
receipt of the request for the review unless an
#xtension Nas been granted by the.superinten-
dent upon the request of the par .i or the
school district. -

(5) Either the parent or the school district
may appeal the order of the cuperintendent to
the Court of Appeals under ORS 183.480.
[1979 c.423 §9 (enacted 1n lieu of 343 077))

343.177 Effect "of contest of place-
ment; change o. placement; temporary
exclusion of child. (1)'If the placement of the
child has been contested under ORS 343.165:

(a) The child shall remain in the then
current educational program placement until
the proceedings are completed if the child is in
an educational prozram. .

(b) The child shall be placed with the
consent of the parent in a program provided or
selected by the district at the district's ex-
p.nse »rntil the proceedings are completed if’
applying for initial admitsiorr to a public
school.

(2) The prowsxons of paragraphs (a) snd
(b) of subsection (1) of this section do not
apply if the parent and the school district
agree 10 temporary placement in some other
prograin.

(3) After completion of the proceedings us
described in ORS 343.165 to 343.175, the

decision regarding placement of the child
shall be considered final unless the placement
is changed:

(a) Pursuant to the annual evaluation of
the individual educational program of the
child;

(b) By agreement of the parent and the
schoeol district;

(c) If a significant change occurs in the
condition of the chii:®, -~

(d) If there is new or additional significant
evidence that the identification, preplace-
ment, annua’ or .independent evaluation, the
individual education plan, or placement of the
ckild is not consistent with a free appropriate
education for that child.

(4) Nothing in ORS 343.153 to 343.177 is
intended' to prevent the temporary exclusion
of a child from-the public schools if the condi-
tion or conduct of the child constitutes an
imminent dan, - to the health or safety of the
child or others. However, no pregnant child
shall be excluded from the public schools
solely on the basis of pregnancy. (1979 c.423 §10
(cnacted 1n lieu of 343.077)]

343.180 (Repealed by 1965 c.100 $458)
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343.183 Effect o- school district fail-

* ure to comply. (1) In addition to and not in

iieu of any other sanction that may be im-
posed against a noncomplying school district,
the Department of Education may withhold
all or any part oi the funds otherwise due a
district for special educacion until the distnct
complies with the requirements of ORS
343.153 to 343.185.

{(2) If the Department of Education finds
that the school district has refused to pay for
the independent evaluation when the results
thereof required, the determination of the
sghool district to be revised significantly, the
department may withhold from funds due the
district for special education an amount-not to
exceed the expense incurred by the parent in
obtaining the independent evaluation The
departmeat shall use the funds thus withheld
for payment of the costs of the independent
evaluatiol. {1979 c423 §11 (enacted 1n heu of
313 07D

343..85 Recruitment and appoint-
ment of surrogate parents; liability; quali-
fication. (1) The Department of Education, in
cooperation with the State Advisory Council
for Handicapped Children, shall consult with
other organizauens that represent the inter-
ests of handicapped children (o secure nomi-
nations of persons to serve as surrogates The
nominees must then be approved by the De-
partment of Education and the department
shall maintain a hst of approved nominees
that shall be made available to school dis-
tricts. Appointments of surrogates by other
than school districts are not required to be
made from the approved list. However, an
appointing authority which does not use the
list must assure that the surrogate is indepen-
dent and untiased. A surrogate so appointed
may he challenged for bias. The department in
cooperation with the council shall establish
procedures to insure that surrogates have or
can acquire the necessary knowledge and
skills to represent the parent to protect the
special educational rights of the child.

(2) Whenever the parents of the child are
unknown or unavailable or when there is
reasonable cause to believe the child is handi-
cupped, and is a ward of the state, the school
district shall appoint an individual to serve as

a surrogate. The individual must be on the.

approved list of nominees, as provided in
subsection (1) of this section, and shall act, as
& surrogate for the parent or guardian of the
child in protecting the special educational
rights of the child. It the district is unwilling
or unable to do so, the Department of Educa-
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tion shall appoint an individual to act as a
surrcgate. A child is entitled to have a surro-
gate appointed to serve until the child is 21
years of age or until the child is determined to
be no longer eligible for special education.

(3) Where a parent in writing consents
thereto, a surrogate may be appointed in
dituations other than those described in sub-
section (2) of this section.

(4) If a person appointed as a surrogate is
no longer able or willing to serve, the person
shall notify the appointing authonty who
shall appoint another surrogate.

(5) Any person appointed as a surrogate
pursuant to this section or any o’ her law shall
not be held lible for actions taken in good
faith on behalf of the parent in protecting the
special educational rights of the child. -

(6) A person appointed as surrogate shall
not be an employe of the appointing authority
or of the Department of Education. ’

(7) Nothing in this section prevents the
appuintment of a surrogate in a manner other-
wise provided by law. (1479 c 423 812 (enacted 1n
Yeu of 343 07N}

3438.187 Rules governing special edu-
cation for pregnant children. In addition to
any other rules which may be adopted pur-
suant to ORS 343.155, the Department of
Education shall establish by rule procedures
for considering and obtaining special educa-
tion for pregnant children. Such rules shall
include, but not be limited to, the obligation of
the school district to: ?

(1) Inform pregnant students and their
parents of the students’ rights to special edu-
cational services under this section and the
availability of such services in the school
district or education service district;

(2) Facilitate the provision of related
services, including counseling, to pregnant
students; and

(3) Inform pregnant students and their
parents of the availability of resources provid-
eu ., other agencies, irn.tuding health and
social services. (1979 c.423 §14 fenacted in lieu of
343.077)

" 343.190 [Repealed by 1965 ¢ 100 §456)

343.193 Duty to report when child
appears handicapped; effect of report. (1)
Any public or private official having reason-
able cause to believe that any child with
whom the official comes in contact officially is
a handicapped child who is eligible for but not
enrolled in a special education program shall




g

report to the Superintendent of Public Instruc-
tion the child’s name and the facts lea‘iing the
official to the belief.

(2} Nothing in ORS 44.040 shal! affect the
duty to report imposed by subsoction (1) of
this section except that a physician, licensed
psychologist, clergyman or attorney shall not
be required to report information communi-
cated by an adult if such information is privi-
leged under ORS 44.040.

(3) Upon receipt of a report under subsec-
tion (1) of this section, the Superintendent of
Public Instruction shall verify whether the
child is enrolled in a special education pro-

. gram and may cause an investigation, includ-

ing an evaluation under ORS 343.227, to be
made to determine whether the child is eligi-
ble for a program under ORS 343.221 or
343.236.

(4) Aslused in this section, “public or pri-
vate official” has the meaning given in OIS
418.740. (1979 .836 §6)

343.200 {Repealed by 1965 ¢.100 $456}
343.210 [Repealed by 1955 ¢.721 §1}
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Appendix J

581-15-005 Definitions . .

The follewing definitions apply to Oregon Administrative Rules 581-1%-015
through 5.1-15-201, unléss the context requires otherwise;

(1) "Consent" means that:

(a) The parent has been fully informed of all information relevant
to the activity for which consent is sought, in the parent's
native language or other mode of communication;

(b) The parent understands and agrees in writing to the carrying
out of the activity for which consent is sought, and the consent

_describes the activity and 1lists the records (if any) which will
ve released and to whom; ana

(c) The parent understands that the granting of consent is voluntary
on the part of the parent and may be revoked at any time.

(2) "Decision” means the decision of the hearing officer, which shall
be final unless reviewed by the Stata Superintendent of Public
Instruction.

(3) "Determination" means the determination by the school district con-
cerning the identification, preplacement or annual evaluation,

, individualized educational plan or placement of a handicapped child in
a program paid for by the district.

(4) "Evaluation" means procedures used to ascertain the aptitude and
achievement of the child, as well as to determine whether the child is
handicappea, and the nature and extent of the special education that
the child needs. The term refers to procedures used selectively with
the individual child and does not include basic tests administered to
or procedures used with all children in school, grade, or ‘class.

(5) "Handicapped children" includes children who require special education
in order to obtain the education of which they are capable, because of
mental, physical, emotional or learning problems. These groups
include, but are not limited to those categories that traditionally
have been designated: mentally retarded, hard of hearing, deaf,
speech impaired, visually handicapped, seriously emotionally dis-
turbed, orthopedically impaired, other health impaired, children with
specific learning disabilities, and individuals who .re pregnant.
(a) "Deaf” means a hearing:impairment which is so severe that the

child's hearing, with amplified sound, is nonfunctional for the
purposes of educational performance.

(b) "Deaf-blind" means goncomitant hearing and visual impairments,
the combination of which causes such severe communication and
other developmental and educational problems that the child cannot
be accommodated in special education programs designed solely for
deaf or blind children.

(c) "HMard of hearing" means a hearing condition which ic functiona"
with or without amplified sound, and adversely affects a child's
educational performance. . |

(d) "Mental retardation" refers to significantly subaverage general
intellectual functioning existing concurrently with deficits in
adaptive behavior and manifested during the developmental period.
(A) Educable mentally retarded means a child:

(i) Who has mild retardation,
(i1) Whose intelligence test score ranges between 2 and 3
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(e)

(f)

(9)
(h)

(R)

(1)

standard deviations below the norm on a standardi~zed
individual test, and

(111) ?9§ fully meets eligibility criteria under OAR 581-15-051

The approved cost of special educaticn programs for educable

mentally retarded children will be reimbursed from the Oregon

Department of Education under provisions of OAR 581-15-046.

(B) Trainable mentally retarded means a child:

(i) Who has a moderate, severe, or profound leve]l of mental
retardation, '

(11) Whose intelligence tést score is 3 standard ceviations

below the mean on a standardized individual test, and

(i1i) ?¥§ fully meets eligibility criteria under OAR 581-15-051

The approved excess cost of special education programs for

trainable retarded children will be reimbursed from the Oregon

Men 1 Health Division under provisions of ORS 430.780.

"Mult ihandicapped” means concomitant impairments (such ‘as mental-
ly retarded-blind, mentally retarded-orthopedically impaired, the
combination of which- causes such severe educational problems that
the child cannot be accommodated in special education programs
solely for one of the impairments. The term does not include
children who are deaf-blind.

"Orthopedically impaired" means a severe orthopedic impairment
which adversely affects a child's educational performance. The
term includes impairments caused by congenital anomaly (e.g.,
clubfoot or absence of sone member), impairments caused by disease
(e.g., poliomyelitis or bore tuberculosis) and impairments from
other causes (e.g., fractuies or burns which cause contractures,
amputation or cerebral palsy). o

"Other health impaired" means limited strength, vitality, or
alertness, due to chronric or acute health problems such as a heart
condition, tubercuiosis, rheumatic fever, nephritis, asthma,
sickle cell anemia, hemophilia, epilepsy, lead poisonirg, leu-
kemia, or diabetes, which adverse]y affects a child's educat ional
performance.

"Seriously emotionally disturbed” means an emotional problem
which affects a child's educaticnal performance to the extent that
the child cannot make satisfactory progress in the regular school
program. The seriously emotionally disturbed child exhibits one
or more of the following characteristics over an extended period
of time and to a marked degree:

An inability to learn at a rate commensurate with the child's
intellectual, sensory-motor, and physical development;

(8) An inability to establish or maintain satisfactory interper-
sonal relationships with peers, parents, or teachers;

(C) Inappropriate types of behavior or feelings under normal
circumstances;

(D) A variety of excessive behaviors ranging from hyperactive,
impulsive responses to depression and withdrawal; or

(E) A tendency to develop physical symptoms, pains, or f-ears
associated with personal, social, or school problems.

"Specific learning disability” means a disorder in one or more of

the hasic psychological processes involved in understanding or in

using language, spoken or written, which may manifest itself in an
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(6)

imperfect ability to listen, think, speak, read, write, spell JL
do mathematical calculations. Children with a specific learning
disability are unable to profit from regular classroom methods and
materials without special educational help, and are, or will
become, extreme underachievers. These deficits may be exhibited
in mild to severe difficulties with perception (the ability to
attach meaning to sensory stimuli), conceptualization, language,
memory, motor skills, or control of attention. Specific learning
disability includes such conditions as perceptual handicaps, brain
injury, dyslexia, minimal brain dysfunction, and developmental

~ aphasia. The term does not include children -who have learning
problems which are primarily the result of visual, hearing, or
motor handicaps, mental retardation, emotional disturbance, or
environmental, cultural, or economic disadvantage.

(j) “Speech impaired" means a communication disorder, such as a
language impairment, stuttering, impaired articulation, or a voice
impairment, which adyersely affects a child's educational perfor-

mance, '

(k) "visually handicapped" means a visual impairment which, even with
correction, adversely affects a child's educational perfcrmance.
The term includes those children who are partially sighted or
blind.

"Independent eduéational evaluation" means an evaluation that is
not conducted by the public agency responsible for the education of

. the child in question.

(7)

“Independedt educationa? evaluator" is a certified or licensed profes-

- sional examiner who is not a regular employe of the public agency

(8)

(9)

(10)

(11)

responsible for the education of the child in question.

"Individualized educational program" -means an educational plan which
is developed and implemented under OAR 5£1-15-064 through 581-15-069
for each handicapped child.

"Individual having educational knowledge of the child" means the
child's teacher, counselor or other person employed by the school
district or other agency involved in the education or care of the
child who, by professional training or skill and by acquaintance with
the child, is in a position to make a professional judgment concerning
the child's need for special education.

"Nati.2» language" with reference to a person of limited English-
spea:ing ability means the language normally used by that person or,
in the case of a child, the language normally used by the parent
of the child.

"Order" has the meaning given in ORS 183.310 to 183.500.

(12) "Parent" means the parent or legal guardian, other than a state

(13)

agency, of the child or the surrogate for the parent appointed
pursuant to ORS 343.153.

“Personally identifiable" means information that includes:

(a) The name of the child, the child's parent or other family member,
(b) The address of the child,
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(c) A personal identifier, such as the child's social security number
or student number, and _

(d) A list of personal characteristics or other information which
would make it possible to identify the child with reasonable
certainty. .

(14) "Private educational agency™ means the educational component of
those agencies listed in ORS 343.960(1) or the agency furnishing
such components to the agencies listed therein, and private schools:
with which school districts e@ntract for the provision of special
education to handicapped children pursuant to ORS 343.221(4).

(15) "Private school" means an educational institution or agency not
operated by a public agency. ’

(16) "Regular school year" means thz time in Jhich pupils are normally
enrolled in an annual period éxclusive of a.y distinct extra or
special session, such as separate summer sessions.

(17) "Related services" includes transportation and such developmental,
corrective and other supportive services (including speech pathology
and audiology, psychological services, physical and occupational
therapy, special equipment, reader service, volunteer services to
enhance special educational programs, recreation, and medical and
counseling services, except that such medical services shall be for
diagnostic and evaluation purposes only) as may be required to assist
a handicapped child to benefit from special education, and includes
early i{dentification and assessment of handicapping conditions in
children. ’

(18) "School District," as used in ORS 343.153, means a common oOr union
high school district, an education service district or a state agency
or institution that is charged with the duty or contracted with by a
public agency to care for or educate, or both, children apparently
eligible for special education. )

(19) "Special education" means instruction specially designed to meet the
unique needs of a handicapped child, including regular classroom
instruction, instruction in physical education, home instruction,
related services, and instruction in hospitals, institutions and
special schools.

(20) "Superintendent" means the State Superintendent of Public Instruction
or the designee of the State Superintendent of Public Instruction.

(21) "Surrogate Parent" means an individual who acts in place of a parent
in safeguarding a child's rights in the special education decision-
making process when the parent is unknowi, unavailable, or the child
is a ward of the state, and the chila is handicapped or is suspected
of being handicapped.

(a) "Unknown" means the parent cannot be identified or ascertained by
diligent inquiry.

(b) "Unavailable" means the public agency, after reasonable efforts,
cannot discover the whereabouts of a parent.
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(22) “Placement® means educational placement, not social service placement,
by & state agency.

(23) "Substitute care provider" means private agency as defined in ORS
418.205(1).

Statutory Authority: ORS 343.055

581-15-075 Prior Notice Required fdr Identification, Evaluation, or Placement

(1) Written prigor notice shall be given to the parent, substitute care
provider, or state agency which has legal guardianship of a child,
within a reasonable period of time before a school district proposes
to initiate or change, or refuses to initiate or change, the identifi-
cation, preplacement or annual evaluation, individualized educational
plan, educational placement of the child, or the provision of a free
appropriate public education to the child.

(2) Content of the written prior notice shall includz:

(a) A description of the action proposed ‘or refused by the school
district;

(b) An explanation of why the district proposed or refused to take
the action; ) . -

(c) A description of any options which the school district considered
and reasons why those options were rejected;

(d) A description of each evaluation procedure, test, record, or
report- which is directly relevent to the proposal- or refusal;

(e) A description of any other factors which are relevant to the
school district's proposal or refusal; and

(f) A description of all of the procedural safeguards available to the
parent which include the right to:

(A) Inspect and review all educational records with respect to the

: idantification, preplacement or annual evaluation, individual-
ized educational plan and educational placement of the child,
and the provision of a free appropriate. public education to
the child;

(B) A response from the partictpating agency to reasonable
requests for explanations and interpretations of the child's
records; '

(C) Request that the school district provide copies of the records
at a reasonable cost urless the fee would effectively prevent
the parent from exercising the right to in<pect and review the
records in which case the copies shall be provided without
cost to the parent;

(D) Have a representative of the parent inspect and review the
records; .

(E) Obtain an independent educational evaluation of the child
pursuant to OAR 581-15-094,;

(F) Request from the school district information about where an
independent educational evaluation may be obtained;

(G) Refuse consent for preplacement evaluation;

(H) Refuse consent for initial placement of the handicapped child
in a program providing special education and related services;

(I) Initiate an impartial due process hearing related to a pro-
posal or refusal to initiate or change the identification,
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preplacement or -annual evaluation, individualized educational
plan or educational placement of the child, or the provision
, of a free appropriate public education to the child. If the
parent desires a hearing the school district must be notified
. within 20 days of the date the prior notice was mailed to the
parent; .

(J) Be informed of any free or low-cost legal and other relevant
services available in the area;

(K) Request a list of the types and locations of educational
records collected, maintained, or used by the school district;

(L) Request amendment of the child's educational records if there
is reasonable cause to believe that they are inaccurate,
misleading, or otherwise in violation of the privacy or other-
rights of the child. If the school district refuses this
request for amendment, it shall notify the parent within a
reasonable time, not to exceed 30 days, and advise the parent
of the parent's right to a hearing;

(M) Request a hearing to challenge information in the child's
educational records to insure that they are not inaccurate,’
misleading, or otherwise in violation of the privacy or other
rights of the child;

(N) Refuse consent for the disclosure of personally identifiable
information related to the child to anyone other than school
officials or person acting in an official capacity for the
school district collecting or usint the information;

(0) Refuse consent for the use of personally identifiable informa-
tion related to the child for any purpose other than the
jdentification, preplacement or annual evaluation, individual-
jzed educa’ional plan or educational placement of the child,
or the provision of a free appropriate public education to the
child; and

(P) Request the destruction of personally identifiable information
collected, maintained, or used by the school district when it
is determined by the school district to be no longer needed to
provide educational services to the child unde= the provisions
of this rule. However, the required contents of the permanent
record must be retained in accordance with the provisions of
0AR 581-22-258,

(3) The prior notice must be:
(a) Written in language understandable to the general public; and
(b) Provided in the native language of the parent or other mode
of communication used by the parent, unless it is clearly not
feasible to do so.

(4) If the native language or other mode of communication of the parent is
"ﬁt a written language, the school district shall take steps to insure
that:

(a) The notice is translated orally or by other means to the parent in
the parent's native language or other mode of communication;

(b) A reasonable effort is made to aid the parent in understanding the
content of the notice, and

(c) There is written evidence that the requirements in Section (4)(a)
and (b} have been met.

Statutory Authority: ORS 343.055, 343.163 and 343.173
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581-15-080 Notice of Hearing and Hearing Rights

(1)

(2)

(3)

(4)

Upon receipt of a written request by a parent, or the school district
for a hearing regarding the identification, preplacement or. annual
evaluation, individualized educational plan, educational placement of
a child or the provision of a free appropriate public education to a
child, the school district board shall appoint a hearing officer, in
accordance with OAR 581-15-096, to conduct the. hearing and shall
provide a notice to the parties of the hearing. The notice shall be
served personally, or by registered or certified mail. :

Content of the notice shall include:

(a) A statement of the time and place of the hearing;

(b) A statement of the authority and jurisdiction under which the
hearing is to be held; ,

(c) A rqrerence to "he particular sections of the statutes and rules
involved; ‘ .

(d) A shor(%and plain statement of the matters asserted or charged;

(e) A statement that, during the pendence of any administrative or
judicial proceeding, the child shall remain in the present
educational placement unless the school district and the parent
agree otherwise for the provision of appropriate educational
services. If applying fc. initial admission to a public school

the child, with consent of the parent, shall be placed in a

program provided or selected by the district at the district's

expense until all proceedings are completed. The school district,
however, may temporarily exclude the child if the condition or
conduct of the child constitutes an imminent danger to the health
or safety of the child or to others;

(f) A statement that any party to a hearing has the right to:

(A) Be accompanied and advised by counsel and by individuals who
have special knowledge or training with respect to the problems
of handicapped children,

(B) Present evidence and confront, cross-examine, and compel the
attendance of witnesses, .

(C) Obtain 2 written or electronic verbatim record of the hearing
at a reasonable cost, and

(D) Obtain a copy of the hearing decision; '

(g) A statement that the parent involved in a hearing must be give
the right to:
(A) Have the child present who is the subject of the hearing, and
(B) Cpen the hearing to the public.

The notice must be:

(a) Written in language understandable to the general public; and

(b) Provided in the native language of the parent or other mode
of communication used by the parent, unless it is clearly not
feasible to do so.

If the native language or other mode of communication of the parent is

not a written language, the school district shall take steps to

insure that:

(a) The notice is translated orally or by other means to the parent in
his or her native language or other mode of communication;

(b) A reasonable effort is made to aid the parent in understanding the
content of the notice; and
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(c) There is written evidence that the requirements in Section (4)(a)
and (b) have been met. :

Statutory Authority: ORS 343.055, 343.163 and 343.165

. 581-15-081 When Hearing May be Requested

(1) A parent or the school district may request a hearing when either
party does not agree with the identification, preplacement or annual
evaluation, individualized educational plan, educational placement of
a child, or the provision of a free appropriate .education to a child

. who may be handicapped, and the school district may request a hearing
when a parent refuses to give consent pursuant to 0AR 581-15-039.

(2) If requested by a parent-or if a parent .or the school district
initiates a hearing, the school district shall inform the parent of
any available free or low-cost legal ‘and other relevant services.

(3) If an eligible handicapped child in the custody of the Children's
Services Division is receiving educational services pursuant to ORS
343,960, and if the parent requests a hearing, the hearing shall be
conducted by the Children's Services Division.

Statutory Authority: ORS 343.055 and 343.165

581-15-084 Failure to Appear at a Hearing

(1) When a parent, having requested a hearing, fails to appear at the
specified time and place, the hearing officer shall encer a decision
which support’ the school district action.

(2) The decision supporting the school district action shall set forth the
material on which the action is based, or the material shall be
attached to and fmade a part of the decision.

Statutory Authority: ORS 343.055 and ORS 183.415(5)

581-15-085 Subpoenas and Depositions
(1) Subject to paragraph (2) a hearing officer may upon request by either
party issue subpoenas to compel the attendance of witnesses.

(2) Before issuing subpoenas to the requesting party, -the hearing officer
may require a showing of need, general relevancy and the evidence to
bea given by the witness to be within the reasonable scope of the
proceedings.

(3) On petition of any party, the hearing officer may order the testimony
of any material witness to be taken by deposition in the manner
prescribed by ORS Ch 45 for depositions 1in civil cases. The petition
shall include: s -

(a) The name and address of the witness whose testimony is desired;
(b) A showing of materiality of the testimony; and
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(c) A request for an order that the testimony of the witness be
taken before an officer named in the petition for that purpose.

(4) If the hearing officer issues an order for the taking of a deposition
and the witness resides in this state and is unwilling to appear, the
hearing officer may issue a subpoena as provided in paragraph (1)
requiring the witness's appearance before the officer taking_.the
deposition. h

(5) Any witness appearing pursuant to subpoena, other than parties or
~ officers or employes of the school district, shall be tendered fees
*and mileage as prescribed by law in civil actions. The party request-
ing the subpoena shall be responsible for service of the subpoena and

- tendering the fees and mileage to the witness. .

Statutory Authority: ORS 343.055, 343.155, 183.425 and 183.440

581-15-087 Evidence

(1) Evidence of a type commonly relied upon by reasonably prudent persons
in conduct of their serious affairs snall be admissible, except
evidence which has not been disclosed to both parties at least five
days before the hearing.

(2) Upon objection by a party the hearing officer may exclude evidence
which the hearing officer finds to be irrelevant, immaterial, or
unduly repetitious.

(3) Evidence objected to may be received by the hearing officer with
rulings on its admissibility or exclusion to be made at the time
a final order is issued.

Statutory Authority: ORS 343.055, 343.165 and 183.450

581-15-088 Decision of Hearing Officer
(1) The decision of the hearing officer in a contested case shall be
made pursuant to ORS 343.167.

(2) The decision shall be entered not later than 45 days after the request
for hearing is filed unless an extension has been granted by the
hearing officer at the request oi the parent or the school district.

(3) A copy of the hearing decision shall be sent to the parent and school
district accompanied by a statement describing the method of appealing
the decision.

(4) The school district shall submit a copy of the hearing decision to
the Executive Secretary, State Advisory Council for Handicapped
Children, Oregon Department of Education.

(5) If the hearing was a closed hearing the district shall delete per-
sonally identifiable information before sending a copy of the hearing
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decision to the Executive Secretary, State Advisory Council for
Handicapped Children.

Statutory Authority: ORS 343,055 and 343.167

o

581-15-092.

(1)

Upon request partias are eniitled to a verbatim electronic recording
or a written transcript of the record of hearing. « '

(2) The requesting party may be charged the cost of recordings and

[ 4]

transcripts furnished unless the charges therefor are reduced or
waived in the manner prescribed by ORS 183.415(10).

Statutory Authority: ORS 343.055, and 183.415(8)

581-15-094 .
(1) If a parent disagrees with the identification, preplacement or annual

(2)

(3)

(4)

evaluation, individualized educational plan, placement of the child or
the provision of a free appropriate education to the child the parent
may request that an independent educational evaluation be made. The
cost of the independent evaluation shall be paid in accordance with
ORS 343.173. If a hearing regarding the child has been requested, the
request for an independent educational evaluation may be made either
before or during the contested case. proceedings, or before an appeal
to the State Superintendent of Public Instruction.

Before an independent educational evaluation is made, the school
district may initiate a hearing, as provided in ORS 343.165, on the
jssue of the appropriateness of its educational evaluation of the
child.

The results of an ipdependent educational evaluation:
ia}-Shali be communicated promptly to the school district;
b) snall be considered by the school district with regard to any
further action taken concerning the child; and
(c) May be presented as evidence at a subsequent hearing regarding
placemént of the child.

Whether an independent educational evaluation is requested or not, the
parent shall be given an opportunity to examine all records with
respect to the identification, preplacement or annual evaluation,
individualized educational plan and educational placement of the
child. )

(5) The school district shall maintain a Tist of public and private

(6)

agencies from which an independent educational evaluation may be
obt ained and shall furnish the 1ist to the parent upon request.

If a hearing officer requests an independent educat ional evaluation

as a part of a hearing, the evaluation shall be at school district
expense if the independent evaluation requires the determination by
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e the school district to be ;ev1sed significantly and the child was not
the subject of another independent evaluation paid fGF’by the district
in a given year.

Statutory Authority: ORS 343,055, 343.167, and 342.173 ,

- -

581-15-099 Surrogate Parents «
(1) As defined in ORS 343.153 each school d1str1ct shall insure that the
rights of a child are protected when:
(a) The parent, as defined in OAR 581-15-005(8), cannot be identified;
(b) The school district, after reasonable efforts, cannot d1scovcr
the whereabouts of a parent or
. (c) The child is a ward of the state and there is reasonable cause to
believe the chila is handicapped.

(2) A surrogate warent shall be appo1nted in the manner prescribed in
ORS 343.185.

(3) In determining the need for » urrogate, the schoel! district shall

- consider whether it is likely to take any action rec.rding the child
which would raquire notice to tue parents, substitute care provider,

or state agency which has legal guardianship under QAR 581-15-075.

(4) An appointed surrogate parent shall be given written prior notice
by the scho.l district of any proposal to initiate, change, or refusal
to 1initiate or change the identification, preplacement or annual
evaluation, individualized educational plan, educational placement of
the child, or the provision of a free appropriate public education to
the child. .

!
(5) $r1ter1a for select1on of a surrogate shall insure that the surrogate
>
« . (a) Not an employe of the Oregon Department of Education;

(b) Nut an employe of a public agency involved in the education or
care of tue child;

(c) Free of any confl1ct of interest that would interfere with repre-
senting the c'ild’ & special education interests.

(6) A surrogate shall not be considered an employe of a school district
solely on the basis that the surrcgate is compensated from publ1c
funds.

(7) Tne duties of the surrogate parent are to:

(a) Protect the special education rights of the child;

(b) Be acquainted with. the child's handicap and the child's special
eaucation needs;

(c) Represent the child in all matters relating to the |dent1f1cat1on,
preplacement or:annual evaluation, individualized educational plan
and educational placertent of the child; and .

(d). Represent the child in.all matters relating to the provision of a
free appropriate public education to the chiid.

(8) Pursuant to ORS 343.135 a parent may g1ve written consent for a
surrogate to be appointed when:

A
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(a) A parent does not wish to participate or circumstances clearly
make it not feasible for the parent to participate in protecting
" the special education rights of the child; or
(b) The parant lives at such a distance from the child‘s educational
- placemer . that it is not practicable to participate in protecting
the special education rights of the child.

(9) A-request for change or termination of assignment as surrogate may
: be made when:
{a) The person appointed as surrogate is no lenger willing to serve;
(b) The. child reackes 21 years of age or the child's elementary/
secondary schooling is terminated;
(c) The child is no longer eligible for special education services;
(d) The legal guardianship of' the child is transferrea to a person
who is abie to carry out the role of the parent;
(e) The parent, who was previously unknown or unavailable, is now
known or available; or ’
(f) The appointed surrogate is no longer eligible..

(10) Pursuant to ORS. 343.185 a person appointed as surrogate shall ndi be
held liable for actions :taken in good faith on behalf of the parent
in protecting the special education rights of the child.

(11) The school district shall not appoint a surrogate when the parent=is
uncooperative or unresponsive to the special education needs of the
child. )

Statutory Authority: ORS 343.055 and 343.185

.

531-15-100 Special Education for Pregnant Individuals

(1) School districts shall insure that pregnant indiyiduals receive such
special education services as-temporarily necessitated by their
condition.

) - A

(2) Special education and.related-services for pregnant individuals

shall be consistent with the requirements in ORS 343.187.

Statutory Authority: ORS 343.055 and 343.187

A

581-15-105 Administrative Review of Local Distict Hearing Decision
(1) The decision of the hearing officer under OAn 581-15-088 shall be
reviewed by the State Superintendent of Public instruction: :

(a) Upon ‘requést by the parent;

(b) If the schooi district refuses to accept tha decision of the ~
hearing officer and notifies: the State Superintendent of that
refusal; or .

(c) If the school. district fails to implemer* the decision within
10 days "and the State Superintendent is nu fied of that failure
by the pareit, unless the State Superintendent extends the time in
exceptional cases' for a reasonable period.

(2) A petition to review the hearing officer's decision shall be filed
by the parent with the State Superintendent of Pubiic Instruction
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(3)

(4)

within 20 days of the date of the decision. The petition shall be
served on all parties and on the State Superintendent personally or by
certified mail.

The petition to review shall specify the reasons for the request
the alleged procedural or substantive errors and omissions in the
hearings record and in the hearing decision, a request for oral argu-
ments, if desired, and any legal arguments to support the appellant's
position.

(a) Within 15 days of -the date on which the petition for review
is filed, the respondent may file a response to the petition. The
response shall speak to the issues raised in the petition. The
response shall be served on all parties and the State Sugerinten-
dent personally or by certified mail.

If an oral argument is requested by either party, and granted by the
State Superintendent; the Superintendent may hear such oral arguments
within 10 days after the respondent's response is due. Oral arguments
shall be conducted at a time and place reasonably convenient tr the
parties involved. / .

(5) The State Superintendent's review of the case shall be confined

(6)

S

(7)

(8)

.

to the record of the original proceeding. The hearing decision from

the original proceeding shall be reversed only if the State Superin-

tendent finds:

(a) The hearing deci:ion to be unlawful in substance or procedure,
but procedure shall not be cause for reversal unless substantive
rights of the appellant were prejudiced; or

(b) The hearing decision is not supported by substantial evidence in

_ the record. : ’

The State Superintendent may ask for clarification of the evidence in

the record, or may seek additional evidence to be presented if the

State Superintendent feels the record to be inadequate. The State

Superintendent may also tave notice of Jjudicially cognizable facts, or

general, technical, or scientific facts within the field of Special

Ediucation. Prior to making a final order the State Superintencent

shall notify the parties of any materials so noticed and shall afford

the parties an opportunity to contest the facts so noticed.

With*n 30 days from the date on '.hich the petition for review is
received, the State Superintendent shall reverse or affirm the hearing
decision. The State Superintendent may extend the time for issuing an
order upon the request of a party or upon a showing of good and
sufficient cause. A copy of the findings and order shall be sent by
certified mail or delivered personally to each of the parties. Each
party shall be notified of the right to appeal the order of the State
Superintendent to the Court of Apreals under ORS 183.480. A copy of
the order with all personally identifiable information deleted shall
be filed with the State Advisory Council for Handicapped Children.

The State Superintendeni may order time extensions beyond the periods
set forth in this rule.

Statutory Authority: ORS 343.055 and 343.175
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