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L. L. Guttman's scaling procedures were used to

analyze United States pupreme Court decisions concerning the press
for the period 1971-1981, Guttman scaling is essentially a means of
,determining whether a given set of responses is unidimensicnal,
meaning that the responses are part of a single hierarchical
continuum. The 44 press cases during the period were arranged from
those most favorable 'to those (least favorable to the press, while
justices were ranked according to their favorability to the press

(their overall record in the 44 cases). The resulting gri
votes nn individual cases was 95% within the

the fustices!

triangular grid that Guttman scaling is supposed to produceNvhen

.unidimensionality is evident.‘phe fact that Supreme Court ::Ftices'
votes on press cases can be ordered on a Guttman scale abovel/ the 9Q%

criterian is an indication that, the decisiop making process on the/

Court is somewhat simpler than many analysts have suggested, possibly

an indication that the Supreme Court decisions are politically )
motivated along liberal-conservative dimensions. Coupled with _ /
individual fustices' wotind trends and the.increasing trend touard
more decisions unfavorable to the press, the scaling data indi
that an antipress bloc on the Suprene Court is gaining strengt
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... . A Guttaan Scale Analysis of tre Burger Sourt's Pross Decisions

' . ! . ¢

‘\,“ - . "\v‘ . . f\_ o J

‘\ Lut year'e AEJ plenary segsion on the Burger urt and the
First Amndunt exemplified the growing mterest in the Supreme
. COurt's dncision maklng proceas. 'l‘he succession of degisions

A Wa.vora.ﬁo to the pruss in: the 1a.et decade hag led to much

{ v

A spec\g.a.tion a.nd denbeu:a.uen on possible trends. ' However, this
J

.bas hwdly’@een ei.ther utnfyi.ng or conolusive. The Supreme

N

. R . *Court deciaions on the prese ‘in the la.st deca.de have offered

soneth%ns tor everybody " Mo wdourmliets hn.ve' been as plea.santly

'

‘: . eurprised by e'hu:ae;ca. Press Asaooia.tion Ve §tuart a.nd. Richmond

as we were diemayed by

“ers v. Commonwealth of Virgi 1a

Ga.nnett v DePa uale.l' within a eingle case, Gertz v, Welch,

a

' we have found cause for’ both cheer ‘and d.j.amsw.2 "If theve 1s &

7
trend 18 not one easily discerned. J, -
. S I would seem .an analysis of the overall reoom of tho

CO\n.'t ch press cagei during this pericd wwould bo useful. 'rm.s
' - pa.per is an attenpt to do that by a.pplylng Guttmn scaling, an

"' » 1ten-en&].yeie prooedure widely used in the soclial ecﬁénces. to
" this group of deoisions, |
. ' ‘ . ‘ . f ] . .
{ -HOre= | ‘
" ~ o l { PR
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‘ We have defined tho period ‘to be. covered as beginning Kh .
j the 1971-72 eeesionnd: continuing ‘to the present. What is referxod
to.as the “B“rser Court” by those analyzing declsions bes.m not whcn

;  Warxen Buxger ‘becaune Ch:.ef Justice in 1969, but two years,la.ter when
T Willliam Rohnquist and Lewla Powell became the thira and fourth N:.xon

appoi.ntoea on the Couxrt, 'l‘his also is a convenient period for

- . .analyole 'becau-e it is one of unprecedented stabi.lity on the Court. 4
'Since 1971 there has been only one chn.nge--the reeignatibn of Justice
. William Oe Douglhs and appoiniment -of Justice John Paul Stevens in L
’ 1975. Never before his there been a 10-year period in which eight . C,

justlcee have soxrved together on the Court. ' This would simplify any

' anulyeu of voting, tut for Guttman scaling it is especially helpfuls
. Our analysis ;mo]:udes, press cases, but not speech cases during

fhat'period. We imposed thi.s limitation for three reajonss: I"irst, ;\

g L S 1?. is & nni.tation that seems logical for Jourxfaliste.' Qecond, we
E .L , / have' coupned the record on epeech cases and found that. in First

’ ‘.. ’ Anendne t terms, the Supreme Court ln the last decade m@een

f . /clearly leas fa.vora.ble on’ speech cases. Because of: th;a. At Bveis

to us tha.t 1nc1ud1n¢; then would confound matters. Thiz:d. this - -
11n1ta.tion hakes the. study more ma.naseable. both ﬁ:om our sta.ndpoin(/
© and tha.t of the audience,. We found 50 cas that doalt with freedom o

of press as ‘opposed to freedom of speech. / / In six df these cases. ono .

krd
®

or moTre Juatioes did not participate, 80 wo he,vev diecarded thom i‘.com
f»hlﬁ wﬂdsis.u We mcluded only the voteq'of the oight juaticos who ‘ / i

have been ol the Court together tnese 10 yearc.




\Applying Guttman Scaling
Guttman scaling is e_esentie.lly a means of oetermining whether
' ' ‘ or not a given set of responses 1s unidimensional. Bp uni.dimenﬂonal.
we moan that the responses are pa:ct of a single hierarchical contlnuua,
For example, 'euppoee we ask persons these questions:-
) 1) Add 2 and 2
\, . 2) Fagtor a2 .82 -

3). Differentiate X° with respect to X

-y

‘We wo\n.d{‘xpeot that a person who could answer the third question

could also' answer the firat tuo. We would be greatly surprised if

/ a person ‘could answer Question 3 and not answer Question 1. For that
me.tter, we would be very surprised 1f a person oould answer Question '
2 and not answer Question\i. Mathematics is organizea and taught in
“suoh a way t\,ha.t a persoh deals with addition before factoring and

" .faotorineﬁborore differentiation. For that reason, 1T we knew that

T

a persoén answered two of thoso' qucbtions correctly, we would‘\ a....sumo
’ * that we knew which two (1 and 2). That  what we mean by
unidimonﬂiona.llty. I ve subetituted. the question "Hho as the ’
first secretary of state of the UosSe?" fox the seOond q_uelstion, wo
would not expect and probably not find any connection between tho
ability to mewer that question and either of the othor tuo. Pur' )
. set uould nc longer be unid.imensiona.l. .
¥ Our example here uses responses to factual questioms, but '
but a.ttit\nina.l responses and sets € decisions or actions have
~*+ . veen found to be unidimensio 1. in some lnstancos. Most pertiont .
{ ) ] for our purposes is Spaeth's £ .nding, using Cuttman scaling, .that
-+ ~”Suprems Court civil 11berty decisions in 1960, 1961 and 1962 a¥a
. | fron.a unidimensional a.rea}.s ) S o

\
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2 ﬁases ‘1n which the press gets ui,dez"tsuppqrt. oo . /'

.

‘ - fourt:».‘x'-"'” '
.' .. . ) . . . . R 'p'
The question of unidin na)onguty ‘S.s meorta.nt first of
all becawse: oonplexkty has so o:t‘ten been poStu;.a:t.ed With rogard .

to Supreme Court deqisiona. The general utpw..sion is tB'a.t a oo Y
zultiplicity Qf factm q.ffeot this decisiqn-making process.
Tho 1np11°ation 13 that. boca.usqof this. we outside\rs really "
wﬂl not be able to \md.ersta.nd the deoision-ma.king Process.

Beyond this, Guttm.n scaling dffers a ra.ther conVenient
way to look at a set of responses. It helps one to get a"sen; T |
of the whale picture rather than being Testrioted to dealing S
withomdeoulonatat:\.m.'. o o S

'I‘hblo 1 'héa been n%oparod in accord ‘wlth the edurdl{ o .
rulu of Gutt-.u scal 'l‘ho decisions are arranged om those
most favorable to the; A (8-0) tO(thoso least faveratle tb . |
the press (0-8). The Justi.cos are presentod in qrdez‘ from . . ( :
the least favorable to the press, on the 1left to the most‘i R |
favmhh to ‘bpe press on the right. Favorabuity. of course ’ ‘.
1s determined on the ‘basis of their votes on/theso 44 casose
Hmf. we have 1n 'l‘able 1 then Ls basically a trhngular pa.tt.ern. ~
show 1n genera.l two things that Guttman scaling would prosumol ,.‘ "
1) Tha less favorable - juatices pro=pross votes aré thwa.rd the t.op . .
oﬂ the t&hlo; 2) The Justices who vote the mress ‘4n’ the loss ~ . ,.

favorable cases (1-7, 2-6, 3-5) also Pote for the press 1n tho ‘

in a perfect Guttman sca]@. the -tra.ihsle wo;.xlci be cbmpletely' X :‘ |
solid. Gu.ﬁ.tnan referq to the devnuons from that\as orrors. For

M

exanmple, on CBS v Democratic Natidnal. Committoe ﬁmn tha.t there,

-

: . N
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o _ five * . o

are only six favorable‘votos; the favoﬁéble,votes by Justice Wiliiaﬁl

Rehnwuist\hnd Chlcf Justice Warren'Burger arc errofs\mp the Guttmdn

\ 9
scaling pprspectlve. Noto that we have underlincd Lhﬁse rues ponses,.

- I
as we have all Merror" responses in Table 1, .Guitman's crlterion

for deté?mining whether or. not 'a set of responses is‘unidimensidnal,‘

.
or as he refers tqvit, scalable, is that the. numbcr of errors must
,not exneed 10 percent of tﬂé responses. lhe nukber of "correct"

a3

responses thus must be at least 90 percent of t total number of
)/corﬁect responses to '

responses. Guttman Yefers to the ratio o
e tobal reqponses as the ¢ efficient of reproducﬁbilxty, a térm ve

. have used av&the foot o the table. e f‘ <§

o ’ . ' : , v e
N .
Findinps ° ’ : 4 N
————g?. .’ " - [}

We should begin by notng that the press lost a majority of -
the casgs reported\Sn Table 1. The verdlcts/wese “for the prcss in
19 ‘cases (L3 percent) and against the préSs in 25 cases (57 percent)e

“ ; . e .

T . e . L - L .
If we add the sixX cases elimina from our analysys because ong

or more justices did not partlclpate the tally is 22 for (Lb percent)’

\ e N
ahd 28 against (56 percent). Tﬁ}t is 1n'3harp contra§t with the

figure Padgett reported for the perloo 1931 to 1962* He found that

the press wdh 60 of 95 cases or 63 percent 6 So, wh11c the Burger
. a

\
4 D
it e than had prev;ously Bcen the case. , < O
. R s
«MOI'Ce=
" vy
7”2 * \ n

t has not been against the press all the_time, 1t'has been agalnét‘
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The first thing that should be noticed in Table 11is the
wide Yange among the justices In frequency of votlng fo)‘r the '
. prou. Justice Willlanm Rehnqulat voted for’ the press Just 2Q

poroont of the time, while Justice Thurgood Marshall yzoted i‘or

i * the press 89 peroent of the time. In betucon were Chlef Justice
‘ .‘ "Ha.rren Burger, 34 percent; Jnstlces Ha.rry Blaclunun and Byron .
Hhito. each 34 perc/'ent; Justice Leuié\?ouell, 48 percent; /
Justice Pottor suum. 77 gereont. and Justi.ce ¥illiam Brennnn.) .
2 86 pcrcent. “Those ﬁ.guros susgest. and the table ‘onﬁ.ms that’ _ '

v ‘there 1s qamid.cra.blo block voting. ‘ i ,
.i  Justices Stewart, Brennan and Marshall voted the same way P -
< on 75 pexoent of these ca.ses-usually for the press. Just‘{ces_
-Burear. Blackmun, Powell and Rohnq|u15t. the four Nixon appointeos, “ ' .
'A» voted together on 59 percent of these casos--usually against Q\e
Dress. . : f . e
0vorsll. ue do have a unldmbnslonal ares or what Gutiman B
calls & scalhble univmo, There are only 19 errors h{" the 352 .
roapgnsee. afd coofﬁoieti*of reprodﬁu_ulty is «+95 well . | ‘
,' ’\\\aﬁdvo the required «90, What 1?3 mre mporta.nt is t.ha.t‘ in 30

V' of the Uk cases, wo have & perfect scale ty'po-- t ‘is, no erxror

N

reaponses on that caso. 'ibat is umwually high a.nd. indlcatea tho.t
i . I
the Suprems Court votes on press cases meef. the Guttaan scalkna ( ' r

\\L“—' \ . ’ . o . . F) : , , v
criterla very welle Lt : .

e ' ~more=

v ’I;
« ¢ _ {
J ’ -
)
. . )
, > {" ’ {
§ / 8 '
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Tt 'should be noted that this inidimensional area cbvers

a wide range of press law topics. There are cases doaling with : )

. First Amondnoent proteotlon, Fixrst Amend.ment a.cc,ess, libol.’ privu.cy.
s ﬁ:b pms-fa}r trhl. obsconity and freeom of tnforma.tion. What
' ¥

we have found \}s thus a consistent pattern of response by the
‘ pjusuco‘Lt on a wide variety of pross situattons. Likewise, the

Constitutional issues involved are varied, . .

Discussion’ " .
- When we say that these cases form a scalah\q universe or
a ‘unidimensional area, hat does it tell us about the deolsion=" . .
making process?  First of &11, it tel}e us tha.t th\ero is one : ,
" overriding factor in that dpcision making. There may be nany '
. . factors t.ha.t entor into Supreme Court decision mking. but
\), ‘(. 3 ¢ everything cous“d.own‘to a single factor. Whatever tha,t factor
ST o attitude ar predisposition is, it 1s such that Jq.stice Rohnqu;(sf.
. is /qonshtently on the anti-press side of continu and Justiocs
Maraha.ll and Brennan even more consistently on the pr preas oide.
The deviations from the continuum are infroquente [ | |
T _ What is the ovexriding factor? The temptation is to suggest
that we we have hore is a liberalisme-conservatiss contintum.That is.
a conclusion which fits “the dita, Thoxre 1a not, howover, conclusivo
, " proof that this is-the answer. We could be dealing ¥ith judicial

philosophy or how the Justices view the Constitution,

' _ ~-MOTO= / . C . L

. .
. -
. ) h
. -
.
- .
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. elght .
_ It would be nice, of course, 10 finfi' an answer thag speaks
\h-, of‘,gm wmiﬁle of Jurisprudence, ’Yot thdse who see quiaprudqnco ) : ‘
mx}o wust account for thé fact that Justices Rehnquist_and Marshall v K

disagres 77 percent of the time, We think more of jurisprudence

than that. - |
If 1t is shooking to ;:g:;sea\t that what we are watching in /
the Supreme Court is poll » not Jurisprudence, it should nonetheless
come as not nuc.h of a' am:pri.;e. _After ;&1, most state and . tional _
/ politicians azﬂ&wtgs. The inverse is probably not: true, :St
politics and the Togal profeasion ave not¥etifangers. - (

\ Whethexr it is politloa or not, however,fis leas ixnporta.nt than

does not have to

the fact that these data mdicato lnt the decisi -mki.ng process
is somewhat oupler than m.ny have suggested, Onz‘

¢ ' go to "cha :l.ons{hs that Woodward and Armstrong did to understand
7 _

the proceaa.
‘ Fj.nally, the picture Table 1 paints . for t.he proas 1is not+an ’
oncouragine one. The ‘ﬁ‘ble goes from more favorablo to less : \
favorable from top to bottam. . If You look at tho dates on tho Q
cases, thexe <re moxe rooent cases toward the botton of the table, -
The Oourt a.ppoars 10 be becoming slightly less fa.voa:ablo to the
pross As ti.ly, zoos on, Thero also is not much imdication ‘that
ugck voting is nishing. With all three membors of the pro-
4 . press block mentioned 1n rotiremont runora of late, the soli.dity

of the a.nuvﬁress ﬁock 1s cloar cause for diacouraeoment. , ' .
, . \ . v — . .
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How Supreme Court Justices Voted
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Kols v. Wisconsin (1972)

Roaden v. Xentuoky (1973)

Miami Herald v, Tornillo (1974)
orgia (1974)
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Pacifioca v. FcC (1978 .
Gannett v, DePasquale ?ﬁ)
Bransburg v. Hayes (1972).
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Kaplan v, California‘(1973)
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Citations for Cases in Table 1
(in order in which they appear in table) | | ' \

01 ongdn, 92 S.Ct, 2245 (1972) t
0 -mm~ » 93 8.0t 2796 (1973
y g 0l Lo, 9% S,Ct, 2831 (i97s) .
TRAA , S.Ct, 2750 (1874)
""ﬂ"‘lu TWYTY nuon v, Stuart,: 96 S, Ct. 2791 (1976)
Mo s v n._._., > QCt. 11 97‘19?6 '
Oklahons Publishing Co, v, District Court for Oklahom County, 97 S.Ct. 1045
c *.111 J 8.Ct. 1029 1”5 (197?)
3 cohy v, Ylo ’ 95 8.,Ct, 2035 (1975)
m'l_:‘\"m oy v,Virginia Citizens Consumer Council, 96 S.Ct, 1817
v, Popul on_Services Internati'onul 97 S.Ct, 2010 (19??)(1976) (1976)
CBS v U eratic National Clamittee, 97 S.Ct. 2080 (1973)
Bimelew v, Virgir 95 S.Ct, 2222 (1975)
onpelidated 24ison v, Pyblic Service Commission, 100 'S.Ct. 2326 (1980)
Flower v, U.8., %2 S.Ct. 1843 (1972 ¢
Papish v, Boaxd of Curstors, U rsity of Missouwri,93 S.Cte. 1197 (1973)
Southeastexrn Promg 0 v onxad, 95 S.Ct,. 9 1975)
Exsnognil gksonville, 95 S.Ct, 2268 (1975?
Thaker Heis ' 9% 8, Ct, 1761 (1974
‘ﬁm,_ Hovard, 97 S.Ct, 2649 (1977)
jcan Min patres, 96 S.Ct, 2440 (1976) 4
Bau W Van O'Steen Baxy of Arlsom, 97 S.Ct. 2691 (1977)
Pao J.S’l oundation v, F 8 S.Ct, 3026 (1978)
xx.A mr 99 S-Cto 2898 (1979)
mL 92 S.Ct. 2646 (1972) -
Lloyd v, Tanne: g Socfu 2219 (1972
Parx, dult Theatre v, Lewis R, Slaton, 9 s.Ct. 3628 (1973)
R '1“{:1- ”socto ‘. 1
S, v, 12 Ro. Super 8 mm, Film et ,93§.C“t 2665 £1973)
Ko Joseph 0y9 S.Ct.Z?lb 1973). /
L) t. 2
93 S.Ct. 2607 (1 97?

ot 1633 (1979

~

‘-

-4

m_&_{n abur 2 Human Relations Commission, 93 S.Ct. 2591 (1973)
S h v ' IS 3 A3 o “t .ct. 2811 197“ . )

Certs v, Weloh, 9% §.Ct. 997 C197) - ‘
Pell v, Prooyxne; S.Ct, 2800 (1974) ’ ‘

. 'rmr{.'u,. 2, 99 S.Ct. 2675 (1979)

folston ¥, Meader’s Digest, 99 S.Ct. 27201 (1979)

on VN : Conmmications. 98 s.Ct. 1306 (1978)
“Friedmat v Rogers, 99 S.0t. 887 (1979
Cantrgi} v, orest. City Puhliahit_lg Co,, 95 s.Ct.. 465 (1975)
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v @artery, 53:609-18 (1976). - .

ers v, Commonwealth of Virginia, 100.8.Cte 2814
- 5 ® -
: A o
= A o

- .

r

9'+ SQCt. 2997 (1974); See. 3ls0 Harry R S'bonec:.pher
“The. Impact of Gertz on: t.he Law of bel ' Journalzsm

A ' v ~
’ - . .

Marshall, ed., Scalings A Sourcebook for .Behavioral Scientls

»"Meaguresent Doc

‘Wentley, ,0d8,, Besssixch Methods in
© cuiffe, Moy 'rrenuo...um ’

 Siareld Je sputn.-'unm-nusomnty and Ttem Invariince in

Aldine Publishimg Co., 1

s - See also Keith R, Stamm, -
isions,” in Guﬁo H. Swnpel III ruce He - ‘

(Enele '
a MO ;

e "‘I'lpu uua axe Houchins v : .ct.2588(1978); Zurcher v,=

' .c'l'--19']Q 1973)3 Coamunications Ve
‘ -.Y.t_t's!n!&- a.ct.xsss (1978)3 .2
.Richmond pn.pora v. c

98 S.Ct. 1978) s .

th of vusm. 100 SeCte 281‘&.\

., L

Judiclal s%ums, Behavioral Solentists, 10s290=304 (1965)e - o

’ Gbeorgo P.‘dsott,
- Speech and Free

B UniVerait.y ’ 198

Court (Now Yoarks
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