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INTRODUCTION

| for more than a décade, the nation's appellate courts have
"been expanding the First Amendment rights of students who attend
public schools. Beginning with the landmark Iinker v. ngmnnitx
Sthgjgniatrigtl ruling of the Supreme Court in 1969, there hif

"been a. consistent trend toward ever greater Constitutional
protections for student Journalists. !

‘During the 1970s, courts repeatedly overruled acts of

: administrdtive Censorship, even whenhthe publication in question

included earthy Ianguage'or vitriolic attacks on school

;OffICIals. In the process, federal courts imposed strict

. procedural safeguards on administrators who ;ould pre-censor -even

underground' publications. Although judges often said that, in

. principle, student journalists did not"have'the same degree of

- Constitutional protection as their adult counterpar » even the

most cautious and conservative Jjudges were rarelﬂpable to uphold

the acts of censorship that. were challenged in their courtroomsh

*

However, the 19808\are a new era, and a, more conserva ive .

political climate is sweéping the country. Today's students have

»

"apparent in ‘many of the nation 8 courtrogms as it is on campu7/

As often happens in times of social change, the courts are

'nbeginning~go reflect the new spirit by reinterpreting the law._f

- In the last two years, Judges have shown an increasing tendency
. to uphold~eensorship actions by school officials--d/;s that would
o L&
surely have been held unconstitutional a degade ago.“'

¥ .'abandoned the mood of liberalactinjm‘that.was—so,prevalent‘in’

the late 1960s and early 1970s8. . Moréover, the new climate is as



At this’point,vsome courts are affording school officials
broad discretion in censorship matters. ' If school principal

t cause a campus

censors a publication on.the ground that i
disruption or endanger students! health and weli‘re, the courts
are increasingly loathe to second-guess hﬂs decision. - Thisﬁnew

trend--an abrupt shift from the sanctification of stidents' First

,..

.Amendmﬁnt rights that was so eVident only a few yea s ago--is//“

alarming to civil libertarians, but it may be an inevrtﬁﬁlea

change,i In the nation's courtrooms as on the nation s high
(R ]

school campuses, an era seems to beqnearing its end.
In tracing this new trend away from freedom of the student
press, it is first necessary to summarize the Judicial

pronounc@ments that extended Constltutional protection to student

.
-
'

journalists.

<

, % THE TINKER DECISION

In many areas of media law, the basic principles can be
traced to a landmark Supreme Courtldecision, and student press
freedom islone of those areas. 'In 1969, the Supreme Courtg
decided Tinker v. Des Moines indf.nﬁnd.en.t' Community School-
Dig;rigt, often called the "black armbands gase". The case arose
when John and Mary Beth Tinker, 'aged 15 and 13, and a l6-year-old
friend- were suspended for wearing black armbands at school as a
symbolic protest against the Vietnam war. The Des Moines schoof'
principals had heard of the pending protest and hurriedly-adopted
a rule against wearing armbands on campus,

The suspension'was challenged on First Amendment grounds.

S 9
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.
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Two lower courts upheld the schopl offlcials' actlon, but the
Supreme Court reversed, declaring thét the\students' conduct was

symbollc speech, protected by. thé First Amendment. The;court
"First Amendment rights, applied in ¥he light of the spe-:

cial characteristics of the school environment, are

available to teachers and students. It ¢an hardly be

argued that either students or teachers shed théir ‘
constitutional rights to greedom of speech\or expresslon

at the” schoolhouse gate."< . 3. . ’

- L

said: SR :', S .“.

The court notedhthat the thréeAstudents did nothinglto

dlsrupt the educatlonal prqsess and added. "In ou& system,
I ] 3 o
state—operated schools may not be enclaves of totalitarianism. )

4« *

$chool off1c1als do not possess absolute apthor1ty~9ver.the1r

. . \ ' b - * -
. students.” Trn' . H i C
¢ However, the court d1d make it clear~that the flghts of

-

students are not “co -extensijive™ ‘with the rlghts\of adults of &
» 4

campus, Theicourt said freedom could be suppress d

[ 3
elwith the

'_exercise "would matetlally and substaﬁtlally 1nterf~
réqulrements of appropr1ate discipline in the operat1on of the ;

_school " This langwage seemed of relatively little importancef/ ol

for a t1me, but 1n recent: years school offxcraﬁ% have selzed upon

y *
it, foreEastlng campus dlsruptlons as a way to Just1fy the1r acts /

of administrative censorship. s s
' ' ) ’ N

. THE/ﬁos'r-zmxnn TRADITION OF’ FREEDOM » .
The Tjnker dec1slon had nothi ng to do w1th/student press
freedOm-—at least not d1rectly. But 1nd1;eFtly, 1t hadra great
deal to do. w1th it. In.the years follow1n9 Ilnkﬁx federal

appellate courts all’ over Amerlca rgcognlzed that student

N '
St

N Y}




publishin efforts at public schools were protected by the First

o Amendment.‘ Very quigkly, federal XY urts applied the’mxnkgx

| pregedent to ‘both high school and college-level jouqnalists, and

) . by l§J3 the- Supreme Court had speci?ically affirmed ltS,

‘////application to an underground newspaper editor at the college

lével,3 Lower federalrcourts, meanwﬂile, were applying the’

- Tinker rule to both official and uhder round high school and

_college publications. The college cages are 1mportant,‘but
bayond the scope of this paper. ..' any event, the courts

extended eifentiallJ/the same congﬁitutioneﬁﬁ;uotection to
student ‘editors at b3th levels:‘although in the late l970s,‘

Judges began to hedge when confronted with ybunger high school

| . student'sy a trepd that will be discussed later. o§§{
s | _At jhe high school level, no fewer than 12 federal appellate ‘
court dec1slons 1 the l970s oventurnedrcensorship or d1sciplxne
- ‘of.'student Journalists by ad‘.pfstrators.f In almost all of these, ,A‘
cases, admlnistrators attempted to engage in prior restrain24
often pointing to profanity oL; 1anguage‘théy considered obscenhe -
‘as their’ Justlfication. But the courts repeatedly told~school |
officials that neither profanity nor four7letter-words constituté

'obscenity, and that something more’must be shown ‘to justify prior

) . ' H ‘ e . . ‘ b ) . \- .
censarship. b o - o
LT BN N

\ \

) . . -
- v In\deciding these cases, the federal courts often focused on

-

school procedures for reviewing ptudent publications, The-courts
: generaliy held that prior restraint is permissible on a school

campus wﬂen it wouldn't be in the commupity at laqge, but to

[ 3
Justify censorshlp administrators mustlbear a heavy burden £

prqpf angnprov1de students w1th many procedural safegua s-
. ) \ e

. ‘ , S , -
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thlngs school off1c1als failed to do in v1rtually all of the
»

cases that were lltlgated through most of the_}9708. - \'
However, the lead1ng precedent in j?e federal appellate~'
' circu1t (the - seventg circuit, cover1ng ‘IlYindis, WlSCODSln and"

.,.Indlana)fseemlng banned prlor restra1nt of school pupllcations‘

~

Under all c1rcumétances except when prior restsflnt .of a

commerc1al newspaper qould also be consfltutlonal(l e, lmost;

never). In Fuiishima v. Board of Bdu.catm‘ ‘the federal Xourt

£ overruled the suspenslon of two students who d1str1buted a paper

»

icalled Ihg Cogmic Frog. The court sald Iinkgr did not permit

4r\school officials to merely-predict a disruption and use that as

4 L d

an excuse to engage in censorsh1p.

Junkgx in no way suggests that students may beﬁ*
required to announce. their intentions of engaging in
certain conduct beforehand so “school authorities may -
decide whether to prohibit the conduct. -Such a concept
-of prior restraint is even more offensive wgen app11ed
té the lbﬂg—prbtected area of publlcatlonsj .

. o In’ so ruling, the EuJiﬁhima deglslon took 1ssue with E;sngx
Siﬁmfgxd Board of Edugg;;gns an ear11er rullng of another
: ;.\ilae
£

-

ederal appellate court that sa1d pr&or >¥stra1nt would be

e -

Sceeptable “if certa1n procedural safeguards gere provlded ThF

“y N 3 A
Eujishima court said: . ‘ :

"We belleve that the court erred in E;sngx in 1nter- ' ’
preting I;nkgrxto\illow prior ‘destraint of. publication’ .
--long a const tutzonally pxohibited. power--as a tool of
.8chool officials in 9reca ing"™ substantial dlsruptlon

., Of .school act1v1t1es. . o

; ’ / _
Nevertheless, during the\997 s most federal courts took the

h

Eisner view rather:than t%e ma vlek\ ru11ng that prior

restra1nt is permissible . ) ere are sufflclent procedural _ (

4

safeguards. But, as it turned out, tne courts armost never, found
- K4 . '-‘\,‘4




adequate procedural safeguards-;until recently; ) .
Even in the Eisner cagg, the, court overturned 3 Connecticut- /
- . school system 5] censorship procedures because they did not
provide for a quick administrative review or specify to whom and -
ot * how literature Ggould be submitted for .prior review. Still, under J
the Eisngr precedent, handed down by the second federal appellate
f-c1rcu1t (which 'ncrudes New York,‘Vermont and Connecticut),
students probably still have less freedom from prior censorship

‘than they -do in some other appellate circuits. As will be noted//f

TN

AN

-

shortly, the second c1rc;:t has been a leader in restricting

;-yxﬂ student press freedom in ecent years. (Each federal appellate

AN
'court’sets precedents that are binding in’ its region-but not

elsewhere, althouygh federal courts of ten choose to follow non-

T

—.  local precedents.) Do , ;
| Elsewhgre around the country, fede;al appeflate counts'haveak
>
g ne ally f%llen somewhere between the stanceg of the second and
seventh federal appellate circuits on 1ssues’ £ student freedom.
Until recently, courts in the fourth and fifth c1rcu1ts (covering .
the southern states) almost always réversed school offic1als'
efforts to censor publgcations or diecipline editors, while
/7> emphasizing that they were not flgxly_yrohibiting prior
| ‘ censorship of school puhlications. ~Fourth and fifth circuit
" ‘s cases that so held include: Nitzberg v. xarxsls Baughman Y.
Ereienputh.’ Ouaiterman v. Byrd.!0 Gambing ¥. Eairfax Egunix

‘ School Board,!! and Shanley v.

District.12 -
o In a number of these cases, the’cour
‘ ) . 3
» -
6 I'4 Ay

‘ /- R R -
~ ’ - . N .
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wPuld be cOnstitutionally permissible/under something like the
procedural safeguards required for motion picture censorship in

// the Ezggdmgn Y. Maryland decision of the U.S. Supreme Court,13

' .Thus, the Baughman decision emphasized the need for prompt review

of any decjision €o ngor, with clearly drawn guidelines

describingihe lri-nd o material that could be ceftsored. 1In the

.ﬁ Baughman case, the court/overtu;hed a school policy that allowed

prior restraint when material was libelous or obscene. The court

said these were terms of art and Juch too vague to be applied by

students "and principals in censorship cases. Furthermore, since

* the New Xork Times v. s_u’u.;l‘ and Gertz v. ng._ths decisions

/ of the/§upreme Court, much that might seem to be libelous is
priv1leged, the court pointed out. ’ .

. The Nitzberg case echoed the ruling in Banghman5 but also

” said that when school officials want ,to justify prior censorship

by forecasting d;sruptions, they must have clearly drawn ch&eria

that may be used in predicting that a publication will cause such

a disruptic

* . The seventh federal appellate circuit, which dec1ded ‘the
EuJishi__ case, has also decided t;o other student press freedom
casges, 53.:91;11:7 Yo Bgard of Education,l6 ayd dacobs v.
lndianannlis Bgard of S&hﬂgl cgmmuﬂsionexs 17 the lJS. Supreme
Court agreed to‘tev1ew Jacobs but then- set 1t,as1de as moot,
because the students had all graduated. However, Jaggh; was an
espec1ally notable'case becausq,the appellate court emphasized
that the .use Jof earthyilanguage doesn't make a publication
‘legally'obscene,' In'so ruling, the cou}t cited dge Supreme

Court's Rnpiahls holdin vthat mere four (or twelve) 1 tter words

u'«." " oy 10
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do not constitute obscenity. . B ' . v
Perhaps the high water mark for student press freedom came
in the 1977 case of Gambino wv. Fairfax. 19. That detision is
\signiflcpnt becauge it arose. from a fact situationlthat must be
repeated hundreds of times every year somewhere in America. the
ed1tors of an official fampus newspape) faced censorship because

what they rote was considengd top sensitLVe/and controversial
X A .

for high gchool students. *.Gina Gambinogand her staff wanted to

.publish an article on contraceptive methods in’the student, -paper
at a high school in VirgLnia. It was headlined,."Sexually Active
Students Fail to Use Contraceptives. The principal reviewed

and dec1ded,to censor certain parts of the article, contending

that sex eduction instruction W;E probibited at the schqol.

Therefore, the student paper shol
were forbldden to do }n class, the principal contended. .
A federal d1strict court overruled the school's Censorshlp,

—"
brushlng aside the argument that the public forum doctrine

~

\shouldn t apply because the paper was part of the school

curr1culum, produced(by a class. Despite its status,ithe paper

was still protected by the Figst Amendmentfgthe judge ruled. The

4

fourth circuitzggurt of Appeals affirmed that declsion.‘
Thus, by 1977, federal courts in many areas had recogn}éed
T o . - )

the First Amendment\rights of student editors at public schools.

Students had been allowed to distribute literature on campus that

contained personal attachs on administrators, four-letter words, .

provocative cartoons, a assorts‘ other forms of dissent. In a
s1ngle decade, the' prevailing view™of students'rights had moved
‘ . . ‘:11
\8

- ' \\ P L - . ’ ] '.‘;.

X't do something the tea&hers‘

LN
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. from }1n loco parentis"l(i;e.'the school authorities stand in the

place of the parents, with nearly absolute power to disciplige

unruly students) to the position that studehts were nearly as

free on campus as adults are off campus. : e
3

*
N

, , PRE- CUR§ORS OF A COUNTERVAILING TREND ’
However, in 1977 the pendulum began to move back in the
other direction, albeit almost imperceptibly at first. . The firét

notable setback fonrstudent freedom came from the second circuit

" U.s. Court of Appeals—-never the strongest champ1on of student

rlgét 8. In a 1977Acase, Trachtman v. . Anker, 20 the second circu1t

affirmed an act of prior restraint by school officials.

m;aghtman isn't a student press case strictly speaking a group

of students wanted to distribute a questionnalre on sexual

ttitudes at a New York high school, and then to publlsh the

-~ results in a school newspaper. A federal appellate court allowed

the school administration to stop them. However, the court said
’ ' . [}
literature distribution per se was not the issue here; expert

witnesses ha teskified that reéponding to the questionnaire

'ause’p cholog1ca1 harm to some adolecgent students: 1In

fa one of the two Justlces 1n the maJorlty 301ned the

’

ssenting third Justlce in emphasizlng that this case should not
e v1eﬂed as an "unintended" precedent for any ‘future
apridge 'nt of student freedom ofvexpression.

eVertheless,/the ITrachtman majority oplnion left little

/doubt but that schoof“officials were heing invited—to reassert

the authority over students that had seemlngly been deﬁﬁed themf

» \S\v; - ' _Jj '

in ear11er decislons-
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}”f school paper. a heated exchangé begween members of the school

! . : . B L .
IR £ 1§ determlnlng the const1tut10na11ty of resﬂrlctlonsvon
student expression such as are involved here, it is not .
.. . thesfunction of the courts to reevaluate the wisdom of * -
= - the actions of state officials charged with- protec&ing
. -the health and welﬁare of pub11c school s}udents "

) In*v1ew of I;gghtman the next step was a§most predlotable.-
Y

a federal d1str1ct Judge 1n New York c1ted the case¢ -as

-~

Justlflcatlon when he upheld a: h1gh schooi pr1nc1pal's dec1s10n

L

v to-pensor a student newspaper 1d 1979. .In Eéasca ¥ Andikﬂh 22 4

.Judge sa1d~he didn t want to sgcond*guess a 9w1nc1pal who .
) ¥

. NN :
! 'pred1cted that disruptlons might‘?bsnlt from two 1tems in the -

4

<
lacrosse team and the ed1tor§ and an . article accuslng a. student

body off1cer of 1ncompetence. The pr1ncipal halted dfstr;bution

of the paper, even - though 1t was the last day of the school year. o

In eﬁfect, the federal Judge in Exasga allowed a school

-'Qoff1c1al to arbitrarily forecasb»a dlsruption as a Jystlflcat1on

for prlor censorsh1p, prec1ser what a court in another federal
/

circuit had proh1b1ted a few years earller in.EnJlﬁhlma. vIn S0
ruling, the Judge said courts should ﬁive school off1c1als broad
ilat1tude in dec1d1ng\what¥1s best for their studénts._

"Since the disputes which arise in the day-to—day oper-

ations of our public schools cannot as a general rule be

,gggglved by federal district judges...the rule has been
wisely established that decisions of school officials wlll_”

be sustained, even in a First Amendment context, when,
- " on the facts before them at the time of the conduct which
- - is’'challenged, there was a suggtantlal and reasonable = .
basis for the actions taken." - ‘ , -

Thus, the judge affirmed the principal’s act of‘priqr
censorship, despite the fact that the school system had nc
' gu1de11nes whatever to govern such acts of. censorsh1p or to
prov1de procedural safeguarﬁs for student edlgors. Thevqudge'V

; 10 13
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’ even‘dropped'in'a gratuitous suggestion that the Ngn York Timeg

Yo SQllgxan libel pr1nc1ple should not apply to h1gh school

newspapers.

‘"As important as an unrestrgined press may be to the fur-
therance of our democratic government and society, the

- 'public figure' exception to\libel liability ought not

to be-exténded to the levelo\f a high schogi newspaper
editor's comments about a fellow student.

Both I;agh;man and E;asga 1llustrated the courts' new

willingness to take. the word of school officials' who pred1ct
{

- campus dlsruptrons‘as a way ‘to Justlfy censorship. What is most

. troubling about this trend is. that, inh any glven s1tuat10n, a

b-school off1c1al can almost always pred1ct some potent1a1'

d1sruptlon of the normal rout1ne on a school’ campus. The fact is
that campus decorum is d1srupted by everything from the school
‘*’&

w1nn1ng a berth i the state basketball playoffs to a news story

) - in the .local daily paper about a teacher’ be1ng charged with dfunk

-driving.‘ In giving the author1t1es such carte blanche to
. %
. forecast d1sruptlons and then engage 1n prior restra1nt, the

a

second c1rcu1t seems to be overlooklng some of the key language

1n the Supreme Courtls ZTinker dec1s10n. The nation' s highest

lcourt spec1f1cally warned of‘Fhe dangers 1nherent in. allow1ng
school offlkxals to Justlfy censorship ih th1s way: |

"The district court (in I;nkg;)mconcluded that the
action of the school authorities was reasonable because
it was based upon their fear of a disturbance from the
wearing of t armbands. But, in our system, undifferen-
tiated fear dr apprehension of disturbance is not pnough
to overcome the right to freedom of expression., Apy de-
parture from absolute reglmentatron may cause trouble,
Any variation from the majority's opinion may inspire
fear, Anxwgrdﬂp_olssnlm.claﬁslmthelm}ghmml
on the campus, that deviates from the views/of another
' p_ersgnmaxstar_tan\arsumsntgrmseams_turhamﬁu.t
\ mcgnstltn_tmsaungmm_tak_ethuumandour his-.

-

11g
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tory says that it is this sort of hazardous freedom--this
'/ kind of openness--that is the basis of our national
strength and of the 1ndependence and vigor of Americans
who grow up and live in §h1s relatively permissive, often
d1sputaglous,,soc1ety (emphaslsﬁﬁdded) -

Obviously, ,he federal judge who decided Ejaggalwasn‘t

%

1

willing to tolérafe the sort of risk-taking'for freedom's sake
. . 7

that the suprgme Court had in mind wh? 1t handed down mnjs_e,r..

It would be easy to d1sm1ss Frasca as one federal Judgels}

errant v1ew--or perhaps one fedekal appellate c1rcu1t's errl

v1ew--o§‘the relatlonsh1p between ‘the R?rst Amendment and the

student/press. Even the second circuit has more recently handed

. /\

down/a decision in favor of student freedom, Thomag x.,ﬁxanx;llg

ﬁQﬁIﬂ Qi Edngatlgnlzs In that 1979 case, the court overturned a

dasc1p11nary actlon aga1nst students who d1str1buted about 100

/

'cop1es of an underground paper near (but not on) school property.
;

: The paper offended- school off1c1als 5ECause it had art1cles

:on masturbatlon and prost1tutlon. Howewer, no disruption

& .
resulted and the court said the students' Constitutional rights

¢ R o v .
focuséd on the fact that the students_had _sought school -

off1c1als' advice about the1r publlshlng prOJect, and ‘were told

.

not to dlstrlbute the1r paper on- campus--an edict with wh1ch they

complled. Thus, the court found th1s to be an 1nstance of school

off1c1als punishing students for off campus conduct that was
protected by the First Amendment. . In fact, school off1c1als
1n1t1ally de/l;ned to take ‘any action agalnst the student

N Journallsts for their publlcatlon, but the pres1dent of the

school board learned ofﬂit:and pressured the administration“to

‘punish the students. In view of this chain’ of events,'iudge
12 15

—

were violated by the‘disciplinary action. The court particularly_,,

o,
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Irving Kaufman, writi?g.ﬁor the court, séid:‘ . ‘//)r
"To perform ...effectively, professiopal educators must’ -/
be accorded substantial ‘discretion to overseg. properly
their myriad responsibilities. But our willingness to '{

defer to the schoolmaster's expertise in administering
school discipline'rests, in large measure, upon the
supposition that the arm of authority does not reach
beyond the schoolhouse gate. When an educator seeks

to extend his dominion, beyond these bounds, therefore,
‘he must answer to the same constitutional cgymandb»that
bind all other institutions of government." . )

Noting that #chool officials punished the students only
in response to cohmuniéy pfessure, Judge-Kaufman'Fdded:

"We may not permit school administrators to seek approval
of the community at large by punishing students for BN
expression that took place off 'school property. Nor
may courts endorse sggh punishment because.the popu-.
lace would approve," ’

»

Nevertﬁéless,.Kaufmanqalso emphasized that this case was noy’ '

. comparable to the—same court's earlier decisidns in Eigner ‘and

. . . . i I . q
4ily because here school officials were punishing

Trachtman, prig

[

A
students for ofl

rd

. v . . 4 .
expression on gampus. Thus, while the Ihomas decision may be

entouraging to those who favor freedom of expression for

students, it had little effect on the second circuit's increasing

N 4

tendency 'to allow school officials to proscribe student

-

jburnalistic efforts, ° Ny ‘ -

’
: . - ’ ) A - ’9
' THE WILLIAMS DECISION | :
Were a decision such as Thomas v. Granville the most/Tecent

ruling on freedom of- the student press, it,would be safe to éay

" that,_at’ least in'most of the United States, student journallists

& \
Ty

are still remarkably free in the-early 1980s,

However, in 1980, aﬂbthef'appellaté circuit--one with a long
S a

: ) 4f3 fT<«/ . $

fcampus conduct, not merely controlling student

.



r"traditionvof championing student press freedom-fhanded-doﬁnfa
L . :
case: approving administrative cendbrship.j In what may be a

harbinger of things to come, the fourth c1rcuit Court of Appeals

$
;Lsupported a censorshﬂp-minded school administration/in Hillgams

SEEn&gx,29 Thus, the fourth circuit has now JOined the second_

min allowing administrators to forecasb vague dangers to student

__welfare as a basis for ‘censorship, despite the warningsagainst .

TS Y

doing this in Tinker. ) : . ' s

~

ER

The ﬂiiliams case was a stunning:defeat for student press

»

. freedom for .at least two reasons. It was, first of all, a ruling

by the same court that handed down Qamh;ng “yv, Fairfax only three

years earlier, thus upholding the right of student Journalists to

publish an article on contraceptive methods in an offic1al gqhool

vnewspaper."~ Moreover, .the students in Hilliams were represented

-

by Michael Simpson, then director of the Student Press Law. éenter“

.

¥
vandvthe attorney who won the gamhing case. = . '
"\\ In Williams, the court affirmed a decision by school

officials in Montgomery County, Maryland, to halt\distribution of-f

. an underground new paper called Jg;n;,ﬁiﬁgx; because the pappr
containedwadvertising for ‘a “head shop , something offic1a1s said
would encourage drug use. The ad offered water‘pipes of the type

often used to smoke marijuana. 1 '

Citing the languaye in Tinker that students' rights are not

necessarily .co-extensive with those of adults, the courtff7"

affirmed school regulations under which the publtcation was

- - -

. bannéd.,,rhe court -said a rule against distrrguting information

‘dangerous to the health and safety of stydents was not

-

— | o | )
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. 'uncqnstltutlonally overbroad even though 1t did not spec1fy the,
kind of material that coqu .be censored - Thus, the court
’seemlngly gave school off}cials broad lat1tude to Justlfy'
censorsh1p by contehd1ng téat a s1ngle story or ad 1n a

.

_publication m1ght encourage drug use or s0meth1ng else allegédlx

dangerous or unhealthy.~ The fourth: c1rcu1t sald\hothlng of the'f

risk- tak1ng o(’behalf of freedbm that I;gkgx had said was'

requ1red by the F1rst Amendment.

Part1cularly troubllﬂg was the fact that,_when a m1nor

¢

_school official f1rst %eélded to censor Joint jffg;;, he left
llttle doubt thaﬁ/he was offended by,a cartoon poklng fun~at

1

h1m-—not by. the head shop advertlsement.' The :h alth and safety

.1ssue was ra1sed later, when school off1c1als were cast;ng about

\a'

for a legal ratlonale to Justlfy the. act1on they had aIready

v

taken- but apparently for a less defens1ble reason. in the1rr

-, <
legal br1efsk school off1c1a1s _also argued that the cartoonéggs'

R

llbelous,‘%ut thevappellate ggurt dldn t even address that

-~ questlon, focuszngxlnstead on. the health and safeﬁy argument. .

\

-

‘In ?ensorlng ﬂg;n; Effg;t‘ the school off1c1als acted under;”

-the author1ty of a set of pub11Catlons gu'-ellnes. AmOng other

-he d1str1but10n of

ﬁ-{)whlch endanger E e
do

ntended thlS

'thxngs, these gu1de11nes proh1b1ted

N
T ~

federal appellate court d1sagreed-1

i’

o 'Because of the 1nf1n1te var1ety of mater1als that m1ght
; endanger the health or safety of students, we conclude

that'the regulation describes as explicitly as is re- o,

o guired the type of. gaterlal of Wwhich the pr1nc1pal may
halt d1str1butlon.

QL. L .
e /fr-overbroad, but the.
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Thus,_the H;ll;ams de01slon would appear to offer

‘ adm1n1strators almost carte blahche to censor 'underground'
unoff1c1al student newspapers. After a decade of appellate court
dec1slons upholding the right of zpudents to“d}strlbute
publlcatlons similar to J_Q_J.n_tzﬁ_qx;t, vére wa;s a c'g‘»t'.i‘rt that had
often slded with‘student’journall;ts abruptlyﬂshifting its.

. . N : ’/-’ o . . ’ '
direction. : , : c S - :

. [ : (w"/ ) . ’ ) 6 ’ ' 1
Pd . . . . . '_,.' . . )

- ' POST-HILLIAMS DECISIONS

\

This paper was orlglnally written in March of 1981. Shortlyf

thereafter, appellate courts in Ca11forn1a handed two more

[ -

o dec1s10ns on freedom of expression at publlc hlgh schools. 'In .

«both, the courts cont1nued the dhstugblng trend away ‘from

nchampronrngfgtgdent r1ghts. In Qr;ega Y. Anahg;m Hn;gn High- e
| .SQhQQl DABILAQLL31 Callfornla 8 fourth dlstrlct‘Eourt of Appeals‘ /“/I'
; allowed school officials to\remove ‘a student editor for

“J"lnsubordlnaglon when he refused to obey the schooLNpanCbpal'

[

\\\request to' stop - c1rculat1ng leaflets c;ctlcal of tﬁe

adm1n1strat10n ~ e : . -
Anthony Ortega, erstwhllq’edltor of Ihﬁ Diﬁpﬁtshﬁ_the N

student newspaper at Savannah ngh School 1n Anahelm, curculated

leaflets protestlng the adm1n1stratlon s,de01slon t; 1mpound an

dssue o ~Ihg‘nispg;ghvoarrying‘an erticleycriticizing the
football coach. 'Ortega was fired as editor and involuntarily
transferred to another school to complete his senior year. -

Aided by the Amerlcan Civil L1bert1es§Unlon, Ort@ba sbught
réinstatement as both a.Savannah student and editor of the ;>

. | | . _ , ‘ ; E \‘?\\\

~
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-student'newspaper. ‘Eaif;;g to win any relief from a trial: court, N

in the

. ' N ~ » N\t
- ’ 5 ( ! . ‘» .
- L 4 ’ .

- ¢ <

~ o

’Ortega;appealed.- ihe appellate courtﬁbrushed agide Ortegafs

First‘Amendmen;)argumentsJiﬁ denéing"his request for

reinstatement as/editor, although the court did order school

4
off1c1als to let hlm return to Savanmgh and .graduate wlth his

¢

class., fter this 1n1t1al actlon in equ1ty, further proceedlngs
| Q}ﬁﬁgﬁ cases were st;ll pendlng as of late June, 1981,

In early June, 1981; another California appellate court

seem1ngly ‘ignored the U.S. Supreme Court's,ﬁghgn x;

decislon312 in refu51ng to relnstate a hlg schoo udent who

- button to 60 . In HADZ& 1;

" { "./’QXl .‘L N b 1
).lr',",’/",' ;
the Draft,"(e ébg,"fthe same WOrds the Supreme Court had ruled

non-obscene in

be a: qust;tutféhally protected form of polltlcal speechJVBut

l98141s not - 1971, ‘and the California appellate court maneuvered

aroundc.oh.en... o ' . « -

i'ﬁ§§&§7l.gghgﬁ‘éase). In QghgnL the Supreme Court  «
) had set aside a cgntempt of court 01tat10n, f1nd1ng the words to

\ﬁ wr1t1ng for the threépgudge panel, Justice Norman Elklngton €

ack wledged that the Supreme Court had found the- spec1flc words
, E,% ¥

" in, questlon not to be obscene."However, Elhgngton saigd the

-s%hools have the author1ty to suspend students who have ."engaged

in habltugl vulgar1t§g The words may not be obscene, bukt they

aga vulgar, Elklngton ruled, focuslng on the need for school

*r

order and- d1sc1p11ne as a bas1s for the dec1s10n not to set a51de
S * 5

ﬁlnze 5 sufpenslon.
L »

It should be noted that neither of. these cases represents

a final judgmeht. Both were decisions denying'preliminaé&
~ . » S5 _

. ‘ 1 2.
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injunctive ré}ief. Different'rulings;could eventually be -
renderedL{n both instances, albeif long after the studerits’
‘involved have passed from the scene. But in hoth cases the
courts ighored the early- 1970s precedents, refuslng:;o protect |

what would once_have been cons1dered the First Amendment rlghts.

of students. - Ve ' D &

. ] -

»
o -3 -

3

_9 CONGCLUSION o :
Where does thls leave ‘us? It is cleqr that sdhool off1c1a1s

who cenSOr student ub11cat10ns capr1c1ous1y still r1sk a

.reversa} in épurt;‘ However, as the)eta of mll;tant student

'ed1tors'~c£nst1tutlonal rlghts 1n ciear cases of arb1trary

. pr6test fades into huétoky 1t is also xlear that the schools and

mhe coué%s are refhpctnn changlng sqplal coﬂdftlons. .In the °

1986s, courts can be expeeted to gontlnue to affirm student

e A

~censorsh1p, but more and more Judges may be w1111ng to defer to

*

AN '

’

s.ﬁool off1c1a1s' Judgment when a dlsruptlon 1s-%§fecast or when -

_an argument can be made that a puh11cat1on includes subye t

_matter epcourag1ng dangerous qr unlawful\acts.
In the coming years, it seems likely that the pendulum will
continue to swing awyay from student freedgﬁ and toward -

Yadministrative authority. Jhe dajs of "in loco parentis™ may be

gone forever, but -the courts seem prepared to give school .

officials an increasingly fﬁqf hand to control the content of

student publications.

Only a decade ago; the federal courts were ordering school
- . At | |
officials to allow the distribution of stfudent publications

s . . ' 3
¢ ' .oe N\
‘A

a1
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containing political rhetoric, ea;‘thy language, and e:ren opi

) : -
\ - \ ' .

that ré{lected, badiy on administrators, teacher other
students. But in the 1980s, it is'becoming, increasingly clear

that judges are vivewing,tab_e: student press in a different J.igh-t.

Neither school officials nor jpdgés are showing much inclination

to take‘iskg for freedom's. sake, dqsf:ite the mandate to do so

that was so central to the Student.press deci'sions of the 1960s
. ' . »
and 1970s. )
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