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Introduction L .

On May.3l 1978 the U S. Supreme Court held in Zurcher v.istanford

iiDailx that neither the First nor the Fourth Amendment was violated by" the

[ .
- . -

issuance of & warrant to search for criminal 7vidence reasonably believed
it to be on- the premises of a third-party newspaper. The decision sparked

serious concerns among journalists and other professionals who perceived

the-ruling as a‘threat.to coFPidence and privacy interests. AIter}two

years of hearingsﬁand debate, Congress adopted'a federal statute aimed at

remedying Zurcher. The Privacy Protection Act oi71980 was signed by

President Carter on October 14th and probibits federal, state, and local

.

'authorities from,conducting surprise searches of newsrooms, except in

limited circums’tances.2 o .
— , . | : .

The Washington Post cheered adoption of the corrective legislation,
- | . ) . - . . . ﬂ

stating,

"""The cheers are merited because this new -law protects the news media

Ed

' : .o and others engageﬂ\fn public communicationssfrom surprise. police

‘ 3 _ ’
o vearches_. ’7 Y .
o ﬂg'ever, such positive responses from the-journalistic'community may prove
] /,
ito be pfemature.;kWhile the statute may, provide some protection against
/

third-party searches, it does not adequately address the issue of "probable
Wy,

v

~ ‘ cause,' which wds a decisive factor in/the Supreme Court s ruling in Zurcher.

/
Consequently, the intended protections/of the Privacy Protection Act of 1980

may be impeded by a magistrate 8 case by case interpretatfbn of. "probable . hi::)

Y

cause,"” as related to the warrant clause of the Fourth Amendment, .

v



" contain the items sought in connegtion with the related.criminal'actwi

The Fourth Amendment and "Probabie‘Cause" )
’ ‘ - . - '. ‘ .’

¢

* The Fourth Amendment of tHe United States Constitution ccnsists of two

separate clauses: the freedom from unreasonable search clause and the war-

P

“rant- clause.® The relationship between the two clauses has caused .uncer-

tainty over the extent of .a third party's protection from governmental

. “ .
search and‘seizuréﬁ Drafted specifically to linit invasion of personal
. N\ .
. privacy by government, the Fourth Amendment states, ' . .

"The right of the people to.be secure in their. persons, houses,

*

pépers, and effects, against unreasonable searches and seizures,

shall not be violated, and no warrants shall issue, but upon

¢

,probable_cause,\su ported by oath.:r/ajfirmation, and particularly

- '
. describing the ‘place to be searche , and th. persons or things to

be seiaed.'?s,‘ .

. . 3 ) .- . . ' .
'Thus, a finding of "probable causg" 1s a key prerequisite upon which

search warrants will issue. Although probable cause may not be precisely

A3

defined in the practica1 sense, Black has theoretically defined the term as,
"An apparent state of facts found to exist ugon reasonable inquiry
(that is, ‘such inquiry as the given case renders convenient‘and 4

proper), which.would induce a reasonably intelligent and prudent

>

mgn to believe, in a criminal case, that ;he\accused person had

|
committed the c¢rime charged or, in a civil case, that a cause of

‘action existed."® v oo B

Probable cause for .the issuance of a search warrant,eﬁists'where circum-
: - . . ) ”»

Y

stances, as repcrtedpin an unaerlying affidavit, wouid cause a reasonably :

prudentyman to believe that.~the property to be searched is likely to,,
4

'

1
I - - - )
. - . o

«

f"’;"- - co

. . ‘. . . . .
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.demonstrate certainty, but that it be more than' mere suspicion. In Beck v.

where the facts and circumstances withiﬂipolicy officers’ knowle-7“

an the part of a police officer is not sufficient to'constitute probable7‘

-~that particularly described evidence will be. found in the place sought to’

<

Case law establishes that a showing of'"probable cause" need not

1 !

Ohio,8 it was held that only the probability, ind not_a prima facie’ showing

of criminal activity, 1is the standard of pro able cause. The_Supreme Court

recognized in Brinegar v. U.S.gthat "probable cause" was a iless than perfect

standard for balancing personal privacy and 1ad~enforcement interests:

t

"Because many situations which confront officers in the course of
executing their duties are more or less ambiguous, room must be
allowed for some mistakes on their part. But the mistakes must
be those of reasonable men, acting on facts leading sensibly to
their conclhsions of probability.' The rule of probable cause is

g practical, non-technical conception affording the best compromise

that has been found for accommodating these often opposing interests."

~

Berger v. New York10 established that "probable cause",generally'exists

e, and of

.

which they have reasonably trustworthy information, are suffic €

is being committed. .Further, case law hds demonstrated that "good falth"

" - . . . N > }'
cause.l{ Thus, a law enforcement officey may not satisfy the probable
cause standard for obtaining a wgrTant by merely showing that he subjec- o

s

tively believes that @ search could yield criminal evidence.

The many cases which have offered interpretations of probable cause

- . V

ganerally Support the view that the probable cause rule requires police not

to ‘conduct a search unless the information they possess shows, that it is ,
%, . . i -

"more probable than not that a particular person haé'committed -a’ crime or

. . Lo .
' . R . .
’- - 2 &
i . . .
.
.
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o be searched.12 Probable cause to conduct a searf®h or seizure fnay be based.

. Aapon two general classes of information. i(l) direct observation by the
N . .

officer who is applying for the warrapt, or\(2) ‘hearsay informatiqn fur—

nished to the officer by a reliable informant.13 . ' '

Rule 41 of the Federal Rules of Crfminal Procedure specified the re-

!
l

- gt quiremenac for issuance of a search warrant.
"A search warrant authorized by this ru}e may be issued by a federal

magistrate or a judge of,ﬁ state court Jdf record within the district

wherein the property or person sought is located, upon request of a
‘ N " federal 1aw enforcement officer or ‘an attorney. for the government.'14
. Thus, to obtain a warzant, an officer must.convince a judge{Qr magistrate

* that there 1s probable cause to justify the proposed search” Information

s supporting probable cause may come from police‘officers,‘eye witnesses,
triminal informants or other soureés. Ultimately, the magistrate or review—
ing judge must evaluate the nature and veracity of the information before
determining if there is probable‘cause for a search warrant to issue.

[y

Two conclusions essential to the issu nce of a search warrant must be
. ¢

» strongly supported by evidepce. Theyvare (1) the probability that the items
sought are seizable by virtue of.being coljnected with criminal activity, and
(2) the propability that the items'wiil.b found in the place to be search—~

g i ed.ls However, an affidavitgj:i a search warrant need. not prove guilt in

order to establish probable e. <

) Therefore, it is apparent that the Fourth Amendment probable cause test

. ) 5 :
1s theoretically sound, but, in practicé, variable "imperfect.'" The Swpreme

Court noted in/Brinegar v. United States'® that the test requires 1ess'than’/

“ : evidence which would justify con;iction, but more than bare suspicion. The
\ / 5
'Court ‘however, did not specify at what point between those two extremes

»

.‘.l : v-

’
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‘) probable cause is to be locaced 17 In making“such a decerminacion; a neu-

cral magistrate 1is excused for making a mistake, as- long as che mistake is
~ . . one which could be made by a "reasonable man;" Thése conditions may

partially explain why applicacion of che "probable cause' standard by

-

-
»

-mxﬁiscraces is somecimesi}ess than consiscenk— )
.In Zurcher v..Scanford Daily18 the Supreme Court idencified "probable
o '
" v
L :c:uﬁe" as the most critical element in determining whether a search was

reasonable.’ For the firsc1c1me, the Court ruled that chird-parcy searches
%re alloved ugon a finding of Aﬁobable cause to believe that the chird E}rcy

possessed evidence of a crime. Alchough che chird party, in this inscance,'
was a newspaper, the Courc s judﬁmenc poses serious. implicacions for non-
s Ty /
3
Journalists, as well as: journaliscg. )

_//.

Zurcher v. Stanford Dailly 436 US 547

-

e

. — J FAC/TS and \EOLDING -

On April 9, l97l, offficers of the Palo Alto Po‘e Departmenc wep,t to

the Scanford University Hospical in response to a call from- the hospical
\

1 df?eé&or, who sought removal of a gqoup of demonscr%cots occupying the -

hospitals adminiscrative offices. The demonstrators had occupied the prem-

1

ises since the previous afternoon and‘had chained and barricaded rhe glass
doors at both ends of the hall adjacent to the office area whgﬁ\§he police’

- L, peacefully, police officers entered the buildingdforcibly at the west end

o . AN
-\-arrived. Afcewveral a‘ccempcsif com\rince the” demonstrators to leave

.

of the corridor) Numerous reporters and photographers gathered at that end

-of the hall to wat che‘epacuacion of demonscracors by policé#. During the

encounter a group of demonstrators, armed with sticks and clubs, alleéedly

attacked and injured a contingent of nine police off:lcers.l'9

’
v

( o (}
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»
After the evacuacion of demonstrators at Stanfqrd Universicy Hospital, |,

\Llice were abl to ideftify only two of)cheir alleged assailants, e p

.
< - v .

_ Stanford Daily, an independent, scudenc published newspaper. carried phoco-

grapps and arciqles abOut the hospital procegt in an April llch special

7

edition. . The next day, April '12th, the Santa Clara County Discrict Attorney's

- Office obtained a warrant to- search éhe Daily;s offices for pictures, film, -

~ ) \

and negatives -of the hospital incident. The warrant was issued on probable

v

veause that ‘thése items, showing demoﬁscratorsvwho had assaulced the golice -
R : officers, would be found.in the newspaper offices.‘20 ‘k\\\\
. Consequently, four members of‘che'Paio Alto Police Departmenc entered
the newspaper's offices and examined the Daily's photograph laboratory, |
N . filing oabinecs, desks; and yascepaper baske;s. pocked drawers/ﬁnd rooms
s were not disturhed. The search iasced approximately fifteen minutes and

failed to produce the unpublished phocgéraphs sought by pdlice; Thusﬁ the
\ - . ‘ -

officers departed without seizing any property.21
On May 13, 1971, approxihately one month after the search, severa£~‘

; : . ) : N
Stanford Daii& staff members filed suit under seo&ion 198315f Title 42 of

) . -~
+ = the United States Code, alleging violation of their civil rights.” The Daily

LI

- also requested declaratory relief,.arguing that the surprise search violated

¢ . . .
First, Fourth, and Fourteenth Amendments. The United States District Codrc22 '

and the Court of Appeals23 found for the plainciffs; hqlding that,the'Fourth

' and Fourteenth Amendnencs barred issuing warrants cohsearch the homes and o7
L ¢ ; .
v offices of nonsuspect third pafcies unless there is\ probable caﬁse to

»
' .y

befieve on the basis of sworn affidavits that evidence of a crime would be’

' d

destroyed or chac a subpoena duces tecum would be ocherwise impracticable.
*

24

On certiorari, the Uniced States Supreme Court reversed the lower
( R
~courts in a 5 to 3 decision, with Justice Brennan not' parcicipacing. In )




L

. garded by the Court in both cases.

N

~
. ) ’

che_najoriry opiﬁ}gn, Justice Byron White wrote that the Fourth Amendment
. / ’
did not bar warrants to search property on which there is probable cause to

belq.ye that evidence of a crime was located, even though a person owning

v

or occupying such property was not reasonab}y suapecced of complicity in

.
-

the crime being invescigar/9(25 Secondly, the Court held chat‘newspapers

.
7

enjoyed no special right above ordinary citizens relative to the execucion

of a éearch.warrenc. Thus, ,the Court found there is no reQuiremenc that

» A
’

evidence soughc must be secured by means of a subpoena duces tecum racher

chan a seatrch warrant when a newspaper is the object ok a chird-party

' search. o : .

- [N

The Supreme Court reasoned that the preconditions for a warrant--
N - S

proba ld{caqse, specificity with respect to the place to be searched and \

el

the things to be seized, and 6verall reasonableness--afford sufficient pro-\
tection of Firsf Amendment frfedoms.26 The Court's judgment in Zurcher re-

"inforced earlier tenets rendered in Branzburg v, Hayes.27 ?In.Branzburg the

N -
‘ N - ’
Supreme Court held that a newspaper reporter possessed no First Amendnan_

right to refuse to honor a subpoena ordering him to cesrify befére a grand

jury. In both Zurcher and Branzburg the Court rejected arguments that con-
— . |

. : - - 4
fidential news sources would dry up if journalists were bound to obey the

same legal obligations as the average citizen. The notion that journalists -

deserved legal pri ileges above ordinary citizens was also not highly re-

L

B « 'Probable Cause" According tb Zurcher

ol ~ ' - /\\l S ’ "
It is clear that the Supreme Courtls interpretation of "probable cause
‘ i ~

pu#;uanc to 4 search warrant was at odds with the interpretation shared by
1 .

°

the United States District Court and the Court of Appeals, wben the object

0



of the search warrant was a“third party. The district court espouéed a
. - e o
categorical. rule which stated that where probable cause exists to believe

that terials souéht‘would be destroyed, o*g;haf a subpoena duges tecum , .

is erwise impractical, a thirdeparty sear for such materials violated
. ,

°

the Fourth Amendment standard 9f reasonableness. —
The Supreme Court rejehced the éi trict court's rule, holding that as -
long as "there is reasonable cause 'to’“believe the specific things to be

-searched for and seized are located on the property to which entry is soﬁghc,"
1 . .

-

courts may not forbid the issuance of a warrant merely hecBuse the owner

- A

or possessor of, the place 1s not reasonably suspgcced of criminal involve-
s o . . D \

m’enc.26 The' two opposing applicacionsjof probable cause, as related to

EN J

third-party searches, are the result of differing incerprecacioné\of the’

warrant clause and of the legacy.which had be&n fashioned by\sevefal major

rases relating to criminal evidence and wgarch and seizure.

ﬁLJ Prior to 1967, federal case law held that only contraband or fruits

~

and instrumentalities of a crime were pl!perly seizable, pursuant/co‘a valid

. search warrant, In 1967 the Supreme Court abandoned this limitation on

] r -

legal searches in Warden v. ﬁixden.zg The Court held that."evidence" could

constitutionally be seized and that the Fourth Amendment made no distinction

between "mere evidence" and instrumentalities, fruits of a crime, or contra-

band. Thus, Warden v.'Hayden"Expandﬁa»ché scope of constitutionally permis-
w“ \

- . : .
sible searches and seizures to ipclu&é items of mere evidencial.value.3

Justice Stevens, dissenting in Zurcher, nocgd'ch%c a showing of prob-

, - , .
able cause, sufficient to justify a\ search warrant in the pre-Hayden era
_does not .automatically sat{sfy the nely dimensions of the Fourth Amendment

in the post-Hayden era.31' Stevens rgasoned that in Haxden,the Court
-— .



recognized that the meaning of probable cause should be reconsidered in the

light of the new authority it conferred on the police. Consequently, he
’
- . { .
explained, that a third-party search would only be justified when there is

fear that'if notice were given, ché third party would conceal or destroy

. ’

the object of the search.32 Stevens thus argued that where police. lack
. 4 . o ’ C.

probable cause to believe that an unhnnpunced search by force is fiecessary

to prevent concealment. or destruction of evidence, che\enhuin& search is

L)
s

unlawful. N

. ‘ : y
Seven moechs after Hayden, the Supreme Court’ held in qu;'v. United

Scaces33 that ghe Fourth Ahendmeﬁc protects people and not places.' In Katz

the Court clearly emphasized that Fourth Amendmenc_procaccip{ﬁ justify .the

citizen's rgasonhble expeécacion of privacy against certainy es df govern-

\ mental intrusionk. The Fourth Amendmenc‘waq found to have been violated ‘by
\\  the interception of the defendant's celephoﬁe conversafions by means of an
‘ B | . . ]
electronic device attached te the outside of a public telephone booth.

2

During the same year in which Katz and Hayden were decided, the

Supreme Court made a significant qddicién to its interpretation of Fourth

.

Amendment 'probable cause.” In Camara V. Municiﬁél‘Court34‘and in See v.

re1e3d * se%
City of Seattle™~ the Court held that a less ingent standard of "probable

cause'" 1s acceptable where entry 1s not to secure evidence of a crime
‘against the possessor. In the two cases, the Court ruled that warrgncless
"search provisions of city housiﬁg and fire codes violated £he warrant

clause of the Fourth Amendment. .

.

4 -
[

) In Camara and See the Court foun&dchac when entry i:é’bughc for purely
civil purposes, the occupant of'zhe pregises.co be searchgd.possessed a

1e7§er expeccaufoq of privacy than when criminal evidence was- sought. The °
‘ P . ' )

y ‘ - . RN

\ . - / | . | ',-\ | .
\; ( </pﬂ:\ <“ . _ | ‘ lnl S o <




) traditional incerpretacion of afobable cause, espoused by the Zurcher Court

16

was embodied in Carroll v.(_nited Scdtes. In Carroll, a proseCucion

_under che National Prohibit\on Act, the. Courc jound that- a Varrancless

search of the dqﬁendahc s car for illegal liquor was lawful because of che
Y

”reasonable ca\se qfficers hqd for believeing thac the conténts of the car

offended asainct law. Co:respondingly,\in Zurcher, the Court found that

- once probable cause ‘exists to believe a crime has been committed, a warranc-

L} '
may issue for,che search of any property which a magiscrace has probable

w

cause co believe may be}the place where evidence of che crime 1is locaced.37

Y

In recent years, several cases have embodied this'view,"among them United

¥

States v, Manufacturers Nat'l Bahk,38 Fisher v. United Scaces,39 anNUnit

States v, Kahn.40 > . ' .

S

In briefs filed by the respondents in Zurcher, accolneys for the

Stanford Daily ‘argudd that the search of the Daily was u reasonable under
\ ! .

the Fourth Amendment, because the action was directed at a parcy.noc sus-
pectedwof crime.41 Ehe view coﬂfliccs.sharhly wich~che_Zu her Coﬁrt'é
interpretation of Fourth Amendmenc probaﬁ%g_cause and rea§onab1ehess. .How—
ever, the respondents cited five reasors why evidence presented to the

magistrate showed why the search was unlawful: (1) the third party to be

"searched held no relacionship with any criminal suspect. such és_would sﬁg—

gest a risk chac evidence mifht be descroyed (2) no likelihood existed
that the evidence would be destroyed, as a result of the third party's

status and demonstrated b vior; (3) lawful grounds might have existed to’

" resist compeiled prodyledon of chﬁ evidend:.sought; (&) the intrugive nacure

of the search invaded privacy inceresés of the third parcy and ics confi-
dential sources; and (5) there was otherwise no apparenc reason shown why
a subpoena would be i'mpraccical.42 . > o . .

' .

- C 12’ .. . 4.} . '. | -



o Lo ) . )

- Ihe Search Warrant Versus the Subpoena Duces Tecum ;:)

AlEEough the crucial determinants of. Zurcher were chie;ly Fourth Ameng—

- o v , )
T - ‘ ment c%nbiderations, at least two issues were raised relative to F rst \\\ '

»

) - // \Mnendment‘freigoms. ,lBefore the Court's ruling as in the monthsethat
RN immediately followed thL journalistic community expressed concerns about: l
‘the intrusiveness of :hird-party searches ‘on the newsgathering prodtss~and
the tendency for@such searches to impede confidentiality by permitting.the,~
A

— -
. -

disclosurp of confidential news sources.'_'

Justice SteWart, dissenting in Zurcher, emph@sized\fhat\police searches

< . Pl

of newspaper 6Tf*ee§\E:§ﬁ€n freedom of the press in two ways: (1) the

~ physical disruption which such searches entail‘tends to internupt a news- 4

[N

paper 8 normal operations and to impair the processes of newsgathering,

C e

writing, editing, and publishing, and (2) the tendency of such searches' to

JLause the disclosure of confidential information or of the identity of con- '_; -
, .

fidential sources impedes ‘the consqitutionally designated function of the
43

press of informing the public. The general result, according to\Stewart
.‘and many journalists, isvthat thg_third—partyasearch poses a potentia}}y |
"chilling effect" on the newsgathering.and news dissemination functions of.
the mass media. ,
Stewart argued that First Amendment rights of newspapers are more
adequately protected by use of a subpoepa duces tecum when police seek to ,

r .
s obtain criminal evidence from these media. In examining provisions for the

)

execution of a gearch warrant and a subpoena duces tecum,~several signifi-

cant differences are apparent relative to the privacy interests of journal-
. ] ) : e
»~ 1sts and non-journalists. :

<

A search warrant is an order issued by a jus%ice or other magistrate,
: *

' _in the name of the state, directed to a sheriff, constable, or other




i
8

)
v . A

Sfficqr:‘huchorizing Eim'ao search for and seize’any property that consti-

tutes evidence of the commission of a crime, .contraband, the fruits of a ' .

'

crime, or Ehingi'ocherw&;ebcriminally pos;eséediaé Thus, a search ‘warrant
authorizes pu%ice to enter press facilities or a hoﬁe to sééréh'for materials
describedf}ndche warrant. .A‘%éarch'warranc gﬁso cené; to be "intrusive" in
that it may be executed cvef'che objégcioqf of the party who owns ‘or
octupies.che place co‘be searched. furcher{ a séqgch warraﬁt may exﬁose

the privacies and confidential poéseSsionsYof the parcy.cb police, during f

<
- )

the search procedure. g| : o o ‘ o ‘ .

.

While both search warrants and subpoenas hust specify che;object
. ‘ . ) - )
sought with particularity, the search warrant does not afford the’victim
’ \

of the search an opportunity to contest its-legality, before ch¢5§eargﬁ : .
- e S . .

, A A ' ’ ‘
* occurs. Thus, the search warrant relies on an ex parte process to secure

evidenciary.maéerialé. The search warrant also may be executed without

" providing the victim of the searcgiadvance nocificacion of the impending

»

action.
By concrgsc{ii subpoena duceﬁ tecum 1s a process bj which the court )
com;ands a w&ipess'whp Hasﬁin his possession or control some document or

pﬁper that is pertinent to the iésﬁes of a pendiné.ﬁpncroversy, to produce

it at a trial or hearing.as Thus, a subpoqgg duces tecum is a less intru-
sive means of OBCaininé gvidencegchan a search warrant. A subpoena provides

the named.parcy with gffgpcé nocice; while regtiiring him to personally pro-

duce certain specified items. Unlike a search warrant, a subpoena doesAnoc

auchorizé'!oréefui entry into chéﬁviccim'sAprivace domain.46 ost impor-

. [1 ’ .
tantly, a subpoena duces cecumvpgrmiCS the named party to contest the L

»

legality of ché 9rder, by means of an adversarial hearing. Consequently,
i ) .

/’ wt : . Y

A 14 -y, ’



A

the person subpoenaed may move to quaig the subpoeqP by %rguing thfl the

information sought does not exist, is not in his possession, or 1is -not

material.l'7 o ) /f >

» o - The due process, protection /6f a ‘'subpoena, coupled with j’s IEss in---
trusive nature, makes it a more preferred means of obtaining evidenc from

B news media. The subpoena process:prevents police from rummaging/through a | .
newspaper 8 g%nfidentiagzgiles, since the subpoenaed party is respdhsible

for locating and transmitting the specific evidence sought to.the proper
- /

>

authoritiés. Further, a newspaper or other news organization which opposes

- P -

?the.terms of a subpdena may challenge it prior to its execution, as opposed

. to after the factA'the only recourse in the case of a search warrant.
: 7 : . : - : : :

“f/ Searches on Non-Journalists _ ‘®

/'/.) a - . .

¥ _ The judghent of the Zurcher Court poses potential concerms for private’

/
/ -

v

- o citizens and professionals outside of the field of jourmalism. Justice

»
Stevens,’in dissenting, recognized this condition when he stated,

'

V"Countless law-abiding citizens--doctors, lawyers, merchants,
'customers,'bystanders-may.have documents in their possession
-,/1 that relate to an ongoing crininal investigation;( The conse-
// quences of subjecting this large category of personsjto'dnannounced ()‘
,/ pblice searches are extremely serious."48 ) .
2 Stevens alSo'noted;the adverse.consequences that could result when a;thirdé
party search prompted the disclosure of personally private informafion

™ which night damage another's reputation. Under Zurcher doctors andblawyers,
like journalists, have no viable alternative when they bécome the pictims

of a'surprise search. They may resist the warrant and violate the law or .

turn over the sought material without an opportunity to challenge the
- ‘ ’ " - N -~
legality of the govermment's request.

N
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.The confidential relationship between doctor and ?atient, or lawyer

- -

and client is a necessary bulwark. Thus, the introduction of confidential

i

matters into evidence poses a serious danger for the 1ega1 and medical pro-

\
fessions, among others. - The danger is already. being enconntered by éttorneys.
\ t

In recent years, there has been,a n:;}Eeable_increaseff;-the_number of search
d .
e§;49

, The'Privacy Protection Act of 1980 ... the Arnswer?

warrants executed upon 1awyers off

. - - | ;
Justice White noted in Zurcher that "the Fourth Amendment.does not pre- -45?

Pca

s

vent a{)advise against legislative or executive efforts to establish non-

-constitutional protections against possible abuses of the search warrant

50

.
.

procedure. Within several waeeks of the Supreni Court decision, House

and Senate ,subcommittees held hearings-to consider the potential danéers of
. ; 0 or : .

-

 Zurcher. During this period, t Mpgh Congress received nineteen bills aimed

at modifying the Court's Judgment, The bills approeched the problem in

several similar ways. Some bills proposed prptectingvmembers‘of the press

only from no-notice searches, and most-would protect all third parties.52

With regard to jurisdiction, some bills croposed restricting search waxrants

obtained by federal; state, and local law enforcement agencies, while other

bills would only restrict search warrants obtaine@ by federal authorities. .“

Despite some slight differences, most of the bills embraced the '"subpoena
ifirst" rule, while allowing limited exceptions where there was reason to

believe that a third party would destroy evidence or in cases where the

! .
1ing.53 Meanwhiie, nine states enacted iaws restricting

i

Supreme Court's

;
] . /.

} 2]

|
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1aw enforcement officials in their- states from\tonducting newsroom searches,

v except in 1imited eﬁergency situations.54 At least three other states_are
Co ~ considering enacting similar Tegislation: e - “: |
‘fd/;/,)r- E A most iﬁpressive response to Zurcher came in the form.of a Carter )
administration'Eroposal,;designed to limit the use of search w;rrants by

"federal and state 1aw enforcement\ffficials. C;he Carter bill proposed

=addﬁtional search warrant protection for the news media, authors, sgcholars,

- -

'and researchers. Suth protection would be availabfe to any ﬂprson gho has
l

'~'colle¢ted information with a purpose jo disseminate to the public of "a
m

<

v newspaper, book, broadcast, or other similar form of public communication .

v in or affecting interstate or foreign!commerce n33 h , \ : }

. ‘The Carter bill was designed to protect information—gathering activities

-

c basic to the First Amendment by prohibiting searches for a work product (such

as notes, photographs, tapes, etc.) of persons preparing materials for dis-

semination to the public.56 The proposal permitted three exceptions to 1its
o

prohibition' T (1) when the person possessing the material sought is involved ‘

. i
in a crime; (2) when the information sought relates to the national defense;

and (3) when there is reason to believe that a warranted search is necessary

tqQ prevent death or serious bodily,injury to a human heing.57..
Conseqnently,'the Carter Adminisération bill‘eventually became the biil

which went through Congress under theésponsorship of Representative.Robert

Kastenmeier of Wisconsin and former 2;nator Birch Bayh of Indiana. The .

s

. / A .
proposed legislation was approved :7¢th§ Senate August 4, 1980 under the

classification (S 1790).58 The Hoyse approved a similar bill on September 22,

1980, under the classification (& ‘3486).59' What was to become the Privacy
Protection Act of 1980 was,pdt/into final form by a House-Senate conference’
% . ‘ .

committee and signed ‘by President Carter October 14, 1980. L\

v

’ ’ - Q i .. N .
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}() 60
iﬁgghduct of searches qf other third parties. The act reskricts search

'“MEnt officers to obtain subpoenas when seekirg evidence from writers, ’ .

editors, scholars and others involved in negg-gathering activities. It

B . ' .

s

* The new'federal statute requires federal' state, and local lav‘enforce~
. ,ﬂg .

-

leo requirqs the Justice Department to propose guidelines regarding]the -

~
- 1

warrants against any person who has collected information with the purpose

of publicly disseminatingva newspaper, broadcast or other form of public

.v ) . '.;‘ . P ' e » ., .
compunication. L LY

>
g,

Generally, the Privacy Protection Act -of 1980'perm£ts several exceb-

. '
-~

»

tions to the subpoena—first rule: ‘"v | o y'.l K ‘: . ;};

-

v hostage note, written by a: third person and obtained by the prééss

~act_permits'damages'of onefthousand dollars, plus attorneys fees, again €

//Yl) Where there '1s probable cause to ‘believe that the person .

péssessing the materials has committed or is committing the
! - .
criminal oéfense\for which the evidence is‘sought.

S

(2) Where ther%:is reason to believe that the immediate selzure

'of the matérial 1s necessary to prevent death tr'serious .

)

- bodily in}ury to a humary’ being o ’ i . B toy
(3%.Where givint‘notic? purSuant to a subpoena would lead to.the

‘destruction, alteration, or concealment ‘of theimaterialr B b ‘ ‘ .
(4) When further'delay would thrgaten the interests of jus't'ice.61

The stafute'provides search warran%;protection for "work product o J
: ! . . ) v ’ . ) - . " - : )
materials,’” such as interviews, story*draftg, and internal memoranda. ‘ :)

Also'protectéd are nonwork product "documentary~materials,"’such ds-a

.

,federal, state, and loca1 governments found ‘in violation of the act..
{

- f
.

A L : !
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Weaknesses of the Statute L . .
. - S o
. In an editorial, the Washirgton Post criticized the 'Privapy#tec‘tion K

5.

Act of 1980 for providing sea;ch warrant protection only fot the news media

Ly

and others engaged inrpublic communications.63 Because the_files-ofl

1

‘psyfhiatrists,'attorneys, and others may still be searched, pursuant to_a.

o~

" warrant, the Post suggested that éongreés faltered by not extending the

"statute's protections to the rest of the public. As the statute tra¥eled

. . . i
througk Congress, the main dispute was whether it would protect innocent '

third p;r:ies other thap thekpress.64 The statu does proteét authors and

“scholars, but following protest fromythe Justice Department, congressional

{

backers agreed to exclude»other third parxies, including lawyens and :
"

psychiatrists\‘ o i fﬁ ) : - D \
Other criticisms of the'mhhave been directed at the act's exenp- ¢

- i ) . B T o~ ! )
. tion relating to "when further delay would threaten the interests of justice.™

1

Some jLurnslists'are of the opirion thatsfhis standard is "too vague- and

~

creates a na.jor.loophole."65 Perhaps thé most seriqus criticism of the

* statute is/th::\its language gives’law enfbrcement officers broad discre- —~
. e . : H

tion in frsming‘their affidavits'for a search warrant, underx. th rubric of
"probable cause." The statute fails to define the term and Efég not ade-
quately address the way the term might apply to the act s exemntions.~'
s .
Erburu recognized ihis concern when she wrote, _ - . -.i;j
ﬁPgobable cause tha‘ the _person may be involved in the crime under .

investigation could arguably be established with & simpleé showing

of some. continuous recent association with the criminal suspect. ¢
Moreover, because during the early stages of an investigation there
+ are often no certain uspects, magistrates may be willing to find

that someone connec%ed'only circumstantially with the crime is.
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- sufficiently involved to fall within the exception. Thus, the

vulnerability to search'warrants under' this formulation may be ) ‘x

ey e
.

L : . v
practically as broad as that €stablished in the opinion of the

. Court.din Zurcher.."66 ' ‘ o \L

<

N g ' .
Thus, the statuteg:}uld generate litigation which seeks to clarify the

"probable: cause" Standard as it relates to the‘act's exemptions. As has

';., ‘ been the case with shield laws, vagueness in defining the stahdard some=

- , o
times permits courts to avoid providing any uniform construction.67 5

ptrate was re‘,sp&,m‘*

1 i-s, in-determining

.

denies the third partyaan opportunity to“present his case, and thug, reduces
~

L

the amount of information-made,availa (& to the magistrate.68 Because the

. magistrate's finding of "probahlé‘céﬁse".dﬁy be based'primarily on informa-
’ . _ ' RETEE S - .
o, tion provided by the requestingﬁofficer,tthe warrant procedure may ‘be sub-

. . ?i. . A ,’ . . /\ . <
: ject ta bias. - . ' ‘ . . . Qh\“ﬂ:—,eal
B Id many instanc magistrates ‘are expected %; protect2 First Amendment

“urightsfof the press from overly !hnnusive searches, withgn) guidelines ex-

cept for the standards of specificity and reasonableness. This condition
\ £ . . .

. could pose a,problem for nonlawyer magistrates. Consequently, such concerns
N . . . *

about the fairness and consistency of the search warrant procedure have’lead

former Senator Birch Bayh to write, N v«, o . .

"Justice Powell'sahopeful assumption hag‘proVEd to bé erroneous. -

1

-~

ids on doctors and lawyeﬂb' offices in California, Minnesota,

/ regon have proved that the issd&ng magistrate is not a bulwark




P

égainst ntrusion on personal privacy, even when confidential v
relatighships such as that of doctor-patient or attornéy—clignt'
o .
- are igvolved."®? N ' I Cos
A

"éyatute's failure to address the "probable cause" standard appears
., N - e
. - e
to bg a serious fault when examined in light of Zurcher, and two similar
5 ' ’ C .
caseb which followed. Applying the fiew statute to the Stanford Daily

N . -
seaych, evidénce may, hypothetically,‘have‘tc;;lpresen;gd to satisfy one

‘ ~

or more of the act's exemptions. The exemption under which a magistjate

-

< S ~ . : .
sz obable cause to believe the evidence sought would be destroyed if notice
E , .

- -b - -
ere given pursuant to a subpoena. Such a ruling would appear possible,
v ER. : AN v

$ince the Daily reported destroying some g% its wogk‘broducts on several

<.

;;ﬁaécasions. ; S v = o :
. ‘ 1

In May and July of 1980, qyomadditioﬁal searches were conducted, in-
volving third;party_ﬁews media. On May 15th, polihe in Flint, Michigan

searched the printiné facilities ef the Flint'Voicg, ostensibly looking

-

for evidence:tHat a city ombudsman's report had been leaked to the alterﬁa—

tive, ﬁonthly paper.7o Police officers seized billing statements and other
. \ . ’ .

=
4 °

ookkeeping information.

On July 26th, local Idaho law‘enfoqceﬁgaiiofficials;.acting under a
. ¥ . : .

A ‘ 3 :
search warrant, searched the newsroom of KBCI-TV in’Boise and seized two
L4 ' ’ :

video tapes recorded during two days of rioting at the Idaho state

.
v

'penftentiary.7l~ The material was'gggght to help identify leaders of the

.prison disturbanpee, whigh involved the holding of two_guérds as hostages

by inmates. The county /prosecutor who obtained the search warra t,

justified his action by citing Zurcher.

! Y 21
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f@hicH‘haveApassed anti-search legislation. Mogc state exemptions to news-

A r‘ : ’ ,
- . ' ‘o N

In both the Flint and Boise cases, there again exists doubt as to

whether the Privac} Protection Act of 1980 would hane‘prevenced issuance of
. . N N

the search warrants, given the valueness of the statuﬁe s exempcions. . In

either case, the circumstances coultt conceivably be incenpreced‘by a magis-
trate as 'probable cause” to. believe that the third party possessing the

evidence is involved in the crimipal offense for which the evidence is sought.

z -

“&sed on this finding, a  search wargant could legallysissue.

» Impact of Statute on State Remedies o
» B

“have minimal difficulcy adapcing to the act when it takes effecc Occober 14

1981. ' B

Y ' ‘o .
. . .
» N . A}

The impact of the federal statute will be experienced by scace‘legisla—

[y

tures in two significant ways. It will provide the only procec;ion in 41
%races_which have an)enacced.laws restricting chird-parcy'searches.72

Secondl&, che‘acc may provide additiona proceccion in the nine states

>

! »
room searches’ generally correspond with chosegexempcions‘embodied in the
» . ‘ ,

®

federal statute: Therefore, it would appea\\shac state legislatures will

N

9«/

While most states might consider the statute to be an appropriate
)del to be adopted by their legislatures, California ahd wisconsin(;Ly >\<:{
\ A

prefer a broader remedy. The two states have distingu shed themselves by .

. - .
passing laws which extend search warrant protection to journalists and non-

journaliscs. The California statute, one of che scrongest anci—search
measures in the nation, absolutely prohftics any surprise search of a news
office. | } |

~Following the Zurcher decision, che;California legi%}acure established

statutory proteccions'for‘che news media by amending section 1524, 0f the
L LT
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~California Penal\Code73 to prohfbit the use ,of warrants for newsroom
\
searches. Consequently, California law prohibits the issuance of warrants _
for any "newsperson's'" unpublished information, including notes, photo--

-~
~ graphs, tapes and other matter not *disseminated to the public: through a
' e T4

.

medium of communication. .California has also prohibited police from con-

. ducting searches-on the officea of attorneye, psychotherapists, and physi-

A4
A

"cians not suspected of crime. N

4 4

The state of Wisconsianfi also en%cted legislation prqviding limited

0 search warrant protection for/third parties. \\ The Wisconsin statute autho-

rizes a search for documentary evidence onlwra ainst persons suspecfed of

.
. 3

a crime, and only in cases where there 1is a danger that the evidence ssught

will be destroyed or.removed.7? State statutes recently adopted by

N v , _
\Connecticut, Illinbis, Nebraska, New Jersey, Oregon, Texas, and Washington
v -~ T ) o .
‘ prohibit newsroom seargﬁes unless the news organization or a journalist

employed by the organization 1s suspected of crime. ; Several of these st es
also permit'searches under certain other ligited cijtumstances.

Summary of Conclusions

« Although the Privacy Protection Act of 1980 embodies a limite

™ .
hibition of newsroom searches, it may not be regarded as an absolute remedy
. . . ' 4
to :Zurcher. The statute's failure to address the "probable cause" standard

of the search warrant procedure may reduce its effectiveness in preventing
. 2 . . X h ) -

newsroom searches. Further, the vague'and overly broad terms of the act's

,

exemptions allow sufficient lattitude for law enforcement officers and

magistrates‘to subjectively construe that probable fause exists to permit

~

a third-party search of a news organization.

Daniel D. gremet, attorney for the Flint Voice, observed that tne new

.statute probably would not have prevented the searches conducted against

¢ . ’ 2!?
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..\ , . ' ) . , (J

B . )
both the\ Voice and the Stanford Daily.76 If such:,‘ix_vrfa'ct,) the case,
_thg newsgathering and disseminationjunctions of the press may still be

~ rd

sub}lect to diérugt_ion and forced discl\osure of confidential information

“and sources. ~ - .« : )

Lo

. ) P )
"probable cause" is.an element which mu'be scrutinized when Congress
, ', : : N

-

drafts enabling legislation relative to the. search warra%t procedure. In

'H_a,xden and in Zurcher,"the- nation gs?minded of the Court's evolving.

.interpi'é'tat.i\on of probable cause and the social consequences involved.
. e v .

While the Jpost recent legislative remedy has seem>ingly overlooked this

. d . < . . .
concern, it is hoped that future remedies will address it squarely.

2)

(fc\mtemporary case law, .relative to searcz and seizure, suggests that -

22
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