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ABSTRACT
Perspectives or the Bakke Supreme Court decisior are

considered. It is claimed that some of the distortions in the public
perception of the Bakke case are the responsibility of the media
coverage. Although the Court said that race may be a factor in the
admissions process, many people, with +he effect of headlines of
"Bakke Wins," think otherwise. A concern is whether corporate and
educational officials will use the ambiguities of the Bakke decision
to weaken or even abandon their affirmative action commitments. I% is
suggested that affirmative action programs have come abcut only
beczuse of insistent pressures of black people and their allies, and
only because sufficient pressure was brought to enact laws and a
compliance mechanisms mandating black participation ia American
institutional life. It is proposed that the merit system was irvoked
to keep blacks out, on the basis of test scores and grade aversges,
but that the system cou:d find room for C students who play football
or are born into the family of a wealthy alumnus. It is further
proposed that even a merit system based solely on test scores is
inadequate as a selection mechanism, because tests have not been
devised that can accurately predict future success. The challenge for
individuals and institutions to overcome the pervasive discrimination
of the past, and to ensure black educational opportunity and the
moral integrity of higher education institutions is noted. (SW)
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FRCM DISCRIMINATION TO AFFIRMATIVE ACTICN

[ MUST ADMIT THAT WHEN | READ THE TENTATIVE PROGRAM FOR THIS
SEMINAR MY EYE WAS CAUGHT BY SCMETHING CALLED "BakkE SLIDE Swow.” But
[ READ IT QUICKLY, AND WHAT REGISTERED IN MY MIND WAS: "Rak«e SIDE

"

SHew,

PSYCHOLOGISTS TELL US THAT SIMPLE MISTAKES ARE NEVER JUST
SIMPLE; THEY REVEAL SOMETHING ABOUT OUR ATTITUDES, AND IT WAS
PERFECTLY NATURAL FCR ME TO READ THAT LINE OF TYPE AS "RakE SITE
SHOW,” BECAUSE THAT IS INDESD WHAT THE BAKKE CASE BECAVE, AND
CCNTINUES TO.BE — A CIRCUS SITE SHOW DIVERTING US FROM THE REAL
ISSUES OF HOW TO MAKE OUR SCCIETY MORE JUST AND MCRE ZSUAL

(WD)
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FRCM THE BESINNING, THE BAKKE CASE WAS LOADED WITH THE FREIGHT
CF SCARE WCRDS AND MISINFORMATICN, “REVERSZ DISCRIMINATION” HAS BECCME
A CCMMONLY ACCSPTED PHRASE, DESPITE THE FACT THAT 99 AND NINE-TENTHS
PERCENT OF ALL DISCRIMINATION IN AMERICA TCDAY [S BY NO STRETCH OF
THE IMAGINATION, "REVERSE.”

SCcME OF THE DISTORTICNS IN THE PUBLIC PERCEPTICN OF THE BAKKE

CASE ARE CLEARLY THE RESPONSIBILITY OF THE MEDIA. THE MEDIA PERSONALIZED
THE CASE FROM THE BEGINNING, FOCLSING CN BAKKE HIMSELF, INSTEAD OF CN
THE ISSUES INVOLVED, WEEKS BEFORE THE SUPREME COLRT’S DECISION WAS
ANNOUNCED, FRED FrisnpLy wrOTE AN O ED PAGE ARTICLE FCR THE NEw YORK
TIMES SUGGESTING THAT THE CCLRT GIVE ADVANCE NOTICE WHEN COMPLEX CASE
DECISIONS ARE TO BE HANDED DCWN, SO THAT THE MEDIA COULD BETTER FREPARE
THEMSELVES, WELL, THE DECISION DATE WAS A SUBJECT OF RUMCR FOR WEEKS —
THE PHESS HAD PLENTY OF TIME. AND THE RESULT WAS A CONTINUATION OF

SENSATIGNALIZED STCRIES AND MISLEADING HEADLINES sucH As "BAKKE WINS,”

NCNE CF THIS WOULD 3E ESPECIALLY IMPCRTANT, EXCEPT FOR STUDENTS
GF JCURNALISM, IF IT WERE NOT FOR THE FACT THAT THE MOST IMPCRTANT
= svENT IN THE BAKKKE CASE IS THE WAY PEOPLE PERCEIVE IT, [T IS MOT
WHAT THE COURT SAID THAT WILL AFFECT BLACK YOUNG PEOPLE TRYING TO
ENTER COLLEGE, BUT WHAT PECPLE THINK THE CCURT SAID,
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AND THAT, IN TURN, HINGES CN WHAT THEY WANT TO THINK, WE
OFTEN HEAR WHAT WE WANT TO HEAR; WE OFTEN PERCEIVE THINGS IN WAYS
WE WISH THEY WERE.

S0 ALTHOuGH THE COURT SAID THAT RACE MAY B3E A FACTOR IN
THE ADMISSIONS PRGCSSS, MANY PEOPLE, WITH THOSE HEADLINES OF
"MAKKE WINS” STILL IN THEIR HEADS, THINK OTHERWISE.

THAT KIND OF PUBLIC CONFUSION IS DANGEROUS. THE FACT
1S THAT THE COURT, IN EFFECT, UPHELD MOST, PERHAPS %0 PERCENT,
CF AFFIRMATIVE ACTION PROGRAMS NOW IN EXISTENCE, AND EVEN THOSE
UNDER A SHADOW CAN EASILY BE BROUGHT TO CONFORMITY WITH THE
CoURT’S READING OF THE CONSTITUTION.

THE REAL QUESTICN IS WHETHER THEY WILL BE, THE REAL
FRCBLEM IN THE WAKE CF BAKIE 1S WHETHER CCRPCRATE AND EDUCATICNAL
CFEICIALS WILL SEIZE N THE AMBIGUITIES OF THE BAKKE DECISICN TO
WEAKEN CR EVEN ABANDON THEIR AFFIRMATIVE ACTION COMMITMENTS,
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[T WOULD BE NAIVE 7O SUPFOSE THAT AFFIRMATIVE ACTION IS
AN ENTIRELY VOLUNTARY RESFONSE TO INCLUDE PECPLE ONCE EXCLUDED.
QUITE THE CONTRARY! AFFIRMATIVE ACTION PRCGRAMS HAVE COME ABOUT
ONLY BECAUSE OF THE INSISTENT PRESSURES OF BLACK PECPLE AND THEIR
ALLIES, AND ONLY BECAUSE SUFFICIENT PRESSURE WAS BROUGHT TO ENACT
LAWS AND CCMPLIANCE MECHANISMS MANDATING BLACK PARTICIPATICN IN
AMERICAN INSTIUTIONAL. LIFE,

NO ONE SHOULD DELLDE HIMSELF INTO THINKING THOSE LAWS
WERE NOT NECSSSARY, FCR ALL THE TALX ABCUT “QUOTAS,” BLACK
PECPLE HAVE BEEN VICTIMIZED BY NEGATIVE QUOTAS THROUGHOUT OUR
HISTCRY, AND EVEN WHEN THE BARRIERS OF OUTRIGHT DISCRIMINATION
AGAINST BLACKS WERE LIFTED, THEY WERE OFTEN MERELY REPLACED BY
SUBTLE, SUPPOSEDLY NEUTRAL BARRIERS, .

THAT HELPS EXPLAIN WHY WE HAVE ABSOLUTELY NO FAITH AT ALL
IN THE SO-CALLED MERIT SYSTEM. |HE MERIT SYSTEM WAS INVOKED TO
KESP BLACKS OUT, ON THE 2ASIS CF TEST SCORES AND GRADE AVERAGES,
BUT THE COLLSGIATE MERIT SYSTEM ALWAYS SEEMED TO FIND ROCM FCR C
STUDENTS WHO COULD CATCH A FOOTBALL OR HAVE THE GOOD SENSE TO BE
3CRN INTO THE FAMILY CF A WEALTHY ALLMNUS. THE FEDERAL CIVIL
SERVICE, SUPPCSEDLY A MODEL OF “MERIT” INCLUDES FROVISICNS =CR
A DISCRIMINATCRY LIFETIME VETERANS PRESZRENCZ, A (CNGRESS
CBSE3SED WITH ATTACKING AFFIRMATIVE ACTICN FCR MINCRITIES HAS
RECENTLY RENEWED THE VETERANS FREFSRENCE,
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BUT THE PLAIN FACT IS THAT EVEN A MERIT SYSTEM BASZD
SCLELY ON TEST SCCRES [S INADERSUATE AS A SELECTION MEC-‘ANISM.‘
TESTS KAVE NOT BEEN DEYISED THAT CAN ACCURATELY PREDICT FUTURE
SUCCESS: THEY ARE A MECHANICAL RESPONSE TO A FRCBLEM THAT
SRE=DS PROBLEMS OF ITS CWN,

.QUR SOCIETY SIMPLY DCES MOT AFFORD ENCUGH OF ITS CITIZENS
OPPORTWNITIES TO GET A' JOB OR AN EDUCATION, AND TESTS ARE THE MEANS
3Y WHICH IT EXCLUDES ITS SURPLUS PEQPLE — MOST OFTEN THOSE WHO ARE
BLACK AND POCR, MEDICAL SCHOCL AND LAW SCHCCL APTITUDE TESTS CAN'T
PREDICT WHICH STUDENTS WILL MAKE GCOCD DOCTCRS CR LAWYERSI. AnD
INC:-'(EASINGL-Y, JOB TESTS MEASURE CONFORMITY RATHER THAN SKILLS‘.

A FEDERAL JUDGE IN BRIDGEPCRT RECENTLY THREW CUT THAT
CITY'S TESTS FOR FIREMEN, WHY? LST ME READ YCU SCME GUESTIONS
CN THE TEST:

| ABEL THE FOLLOWING PRCPOSITIONS TRUE CR FALSE:

“"PUILOSOPHICAL GUESTIONS ARE A WASTE OF TIME,”

"I CAN'T SEZ HOW INTELLECTUALS GET PERSONAL SATISFACTION

- /!

FRCM THEIR IMPRACTICAL LIVES.
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"WreN [ wAS A CHILD, [ SHOWED NO INTEREST IN BGOKS.”
A "TRUE” ANSWER ON ALL OF THOSE WAS MARKED CORRECT.

NOW WHAT DOES THAT HAVE TO DO WITH FIREFIGHTING? TESTS LIKE
THAT MEASURE CONFCRMITY TO VALUES THAT MAY [N THEMSELVES BE ANTI-SOCIAL.

THE BRIDGEPCRT TEST MAY BE AN XTREME INSTANCE, ESPECIALLY
‘ ‘NHEN MEASURED AGAINST VARIOUS ENTRANCE EXAMS FCR CCLLEGES AND
UNIVERSITIES, BUT THE BARE TRUTH IS THAT TESTS ARE DEFECTIVE
MEASURING INSTRUMENTS OF POTENTIAL, |

THEIR FLAWS ARE SUCH THAT WE CAN SAFELY SAY THAT A
"NERIT SYSTEM" S A DISTANT CREAM, IF INDESD, IT IS POSSIBLE AT
ALL, EVEN THE MOST CAREFULLY DESIGNED TEST WILL TIP THE SCALES
IN FAVCR CF THE CHILDREN OF AFFLUENT F/AILIES TO THE DETRIMENT
OF MINCRITY YOUNGSTERS WHO HAD TO OVERCCME INCREDIBLS OBSTACLES
JUST TO GET TO THE POINT WHERE THEY CCULD TAKE AN ENTRANCE EXAM,
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THE RATIONALE FOR AFFIRMATIVE ACTION WAS BEST STATED BY
THE LATE PRESIDENT LYNDON JOHNSON, WHEN HE SAID:

"To BE BLACK IN A WHITE SOCIETY IS NOT TO STAND ON LEVEL
AND EQUAL GRoum, WHILE THE RACES MAY STAND SIDE BY SIDE, WHITES
STAND ON HISTORY’S MOUNTAIN AND BLACKS STAND IN HISTORY’S HOLLOW.
UNTIL WE OVERCCME UNEQUAL HISTORY, WE CANNOT OVERCOME UNEQUAL
OPPORTUNITY,”

¥

AND JOHNSON CONCLUDED BY SAYING “IT’S TIME WE GET DOWN TO
THE BUSINESS OF TRYING TO STAND BLACK AND WHITE ON LEVEL GROUND:
IN SPECIFIC AREAS WE MUST SET NEW GOALS, NEW OBJECTIVES AND NEW

STANDARDS,”

AFFIRMATIVE ACTION IS THE NAME WE GIVE TO THE ATTEMPT
TO HELP BLACK PEOPLE OUT OF "HISTORY'S HOLLOW.” IT’s FUTWRE —
AND THE FUTURE OF BLACK HOPES — RESTS UPON THE DETERMINATION
OF AMERICA'S EDUCATIONAL ESTABLISHMENT TO PRESS FORWARD WITH

EFFECTIVE AFFIRMATIVE ACTION PLANS,
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HAROLD HOWE HAS FOINTED OUT: "THE BAKKE DECISICN OF THE
SuPrReME COURT COESN'T REQUIRE AFFIRMATIVE ACTION IN ADMISSIONS
PRCGRAMS — [T MERELY ALLOWS IT.”

AND HE GOES ON TO CORRECTLY IDENTIFY THE CRUX OF THE PROBLEM
WE FACE TGDAY; "THE CGURT’S SUPPORT FOR THE USE OF RACE AS A
PERMISSIELE CRITERIA IN UNIVERSITY ADMISSICNS IS NO GUARANTEE TC
MINGRITY PERSCNS THAT THEY WILL RECEIVE SPECIAL CONSIDERATICN IN

- N

CCMPETITICN WITH WHITES,

SINCE THE BAKKE DECISION WAS HANDED DCWN CN WHAT SCME
CALL “WHITE WECNESDAY,” WE HAVE BEEN GETTING CONFLICTING SIGNALS
FRCM EDUCATICNAL LEADERS, SCME SAY THE DECISION WILL RESULT IN
NO CHANGE IN THEIR AFFIRMATIVE ACTION FROGRAMS, OTHERS SAY THEY'LL
- HAVE TO TAKE A CLOSER LCOK AT THEIR PROGRAMS IN THE LIGHT CF
JUSTICE POWELL'S PECULIAR SENSITIVITIES,

IN EFFECT, THEY'VE 3EEN SAYING “TRUST us,” Bur [ sez
NOTHING IN THE TRACK RECCRD CF THE EDUCATICNAL ESTABLISHMENT, NCR
IN THEIR TARDY AND RELATIVELY CGMPLACENT ATTITUDE TOWARD MINGRITY
INCLUSION, TC ENCOURAGE SUCH TRUST.

1




EVEN BEFORE THE BAKKE DECISICN, THE PACE OF AFFIRMATIVE
ACTICN WAS SLOWING, ThE 1677-78 ENTERING CLASS GF MEDicaL ScheoLs,
FOR EXAMPLE, HAD FEWER BLACKS THAN DID THE 197475 CLASS, ALTHOUGH
THERE WERE SCME ADDITIONAL 1,400 OPENINGS.

SO TRUST MUST BE EARNED. AND TRUST, IN THE POST-BAKKE
ERA, MEANS THAT THE EDUCATICNAL ESTABLISHMENT MUST INTERPRET THAT
DECISICN AS A GREEN LIGHT TO GO AHEAD WITH VIGCROUS AFFIRMATIVE
ACTION PLANS,

RESFONSIBILITY IS NCT DISCHARGED BY TAKING THE ROUTE OF
LEAST RESISTANCE, BY TREADING A PATH CF CAUTICN THAT ULTIMATELY
NEGATES THE STATED OBJECTIVES CF PROVIDING SXPANCED CPPCRTUNITIES
FOR MINCRITIES,

* THE CHILLING EFFECT THAT THREATENS TO BE THE FINAL RESULT
OF RAKKE LIES IN THE FEAR OF LAWSUITS, IN THE EXCISSIVE CAUTICN
CF LEGAL COUNSELCRS AND ADMINISTRATCRS, AND IN THE TEPTATICN TO
ACCEST MINIMIM, RATHER THAN MAXIMUM, NUMBERS OF MINGRITIES,

[
[N
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Jorn F, KenneDy saID “RESFONSIBILITY IS NOT DISCHARGED BY
THE ANNOUNCEMENT OF VIRTUQUS ENDS.” [T'S NOT ENOUGH TO ADCPT NEUTRAL
ACMISSIONS POLICIES AND TO DO THE MINIMUM ALLOWABLE UNDER THE
NARRCWEST POSSIBLE INTERPRETATION OF THE BAKCGE DECISION,

[T IS NOT EMOUGH TO MISTAKE RINGING DECLARATICNS FOR ACTICN.
WCRDS, HOWEVER HIGH-SCUNDING, CAN’T SUBSTITUTE FOR AFFIRMATIVE
ACTION FROGRAMS THAT PROVIDE LCNG OVERDUE CPPORTUNITIES TO BLACKS
AND OTHER MINGRITIES.

TuE REAL QUESTION FACING ECUCATICNAL ADMINISTRATCRS IN THE
SCST-RAKKE SRA IS WHETHER THEY WILL CHCOSE HYPGCRISY CR SFFECTIVE
ACTION, THE BAKKE CASE CLARIFIED SOME ISSUES AND MUCDIED OTHERS.
IT CAN 2E A MINCR INCIDENT IN THE HISTORY OF SLACX PRCGRESS CR IT
CAN 3ESCME A MAJCR SETBACK,

BLACK PEOFLE ARE THUS CHALLENGED TO ESCALATE THEIR PRESSLRE
CN SDUCATICNAL INSTITUTIONS, THE MAJCR TASK FCR THE ELACK CCMMUNITY
IN THE CCMING MCNTHS LIES IN VMONITCRING AFFIRMATIVE ACTICN PROGRAMS
AND TAKING IMMEDIATE ACTION WHEN THERE ARE SIGNS OF SAIL-TRIMMING.



AD AMERICA’S  COLLEGES AND UNIVERSITIES ARE CHALLENGED TCO.
THEY ARE CHALLENGED TO OVERCCME THE PERVASIVE DISCRIMINATICN OF THE
PAST AND THE DISCRIMINATCRY EFFECTS OF SO-CALLED NEUTRAL ADMISSICNS
MECHANISMS OF THE PRESENT., [HEY ARE CHALLENGED TO DEVISE
CCNSTITUTIONALLY ACCEPTABLE AFFIRMATIVE ACTICN PRCGRAMS THAT MEST
NOT ONLY THE LIMITS OF JUSTICE POWELL’S OPINION, BUT THE SPIRIT
OF A DECISICN THAT AFFIRMS RACS-CONSCIQUSNESS AS A LEGITIMATE
AND CONSTITUTICNAL FACTCR IN AN ACMISSIONS PROGRAM,

AT STAKE IS THE FUTURE OF 3LACK ETUCATICNAL OPPORTUNITY,

AT STAKE IS THE MORAL INTEGRITY OF AMERICA'S INSTITUTICNS
CF HIGHER ECUCATION,




