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 FIRST AMENDMENT SPEECH AND.PESSS [WhoRE:
P=WFERRED BOSITION POSTULATE SEUAAMINED

It has generally been helfibthat freedom of =peeh &= T-ess are not
absolute rights ar, despite the: efforts of Justice ~ lack z— Douglas, that
. the language of trxe first amendmant was never interx - iz be =trictly con-

.strued 1 Indeed, in the landmark prior restraint &.._.sic. Z=ar v. Minnesota,

the Supreme Court's first g:'eat anti- censorship .case, Chisr ius;iceﬁughes.
writing for the majority, held that first amendmen® Bpeesdl and. press guaran~
tees were lim:.ted by the co-emsting rights of others (assin the matter of
'_libel) and by the demands of public decency ailud,naiima__, 1ecz::r:ity 2
" A more crucial test of the first amendment caite, JAGWEVET, within the first
decade following ratification of the Bill of Rights . 79i. Passage of the
i Alien and Sedition Acts, which punished the public of felise, scandalous,' ‘
and malicious writi%s against the g,overnment, aris gruat popular indigna-
,] tio\n during its brief. two-year life sparn. - Presidnt . Je*é*a"scon, upon assuming
.ofi‘i'ce in 1801, pardoned all 'persons’st‘ill imprisor.  mder its provisions 3
One of Alexander Hamilton's p’rescient argures.  -zainst a Bill of\Rights
guarantee for "the liberty of the press" was the - *ticallty of any attempt | )
- to make suchb "fine. distinctions" since freedom u::n:ely depends on "public |
opinion" and "the genera]. spirit of the people ara b government "lt Nearly
two centuries after ratification of.‘ ‘the first ame==—r=ert, the cruc:Lal question
| may still be Would the e be a pcpula. outcry from the public today if freedom
of speech and press were to be seriousiy- threatened? Jor despite criticism by“

the press conoerning recent setbacks in the courts inmegard to press i‘reedom,

{
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Susre z=e strong indications. that many Americans may favor tougher rather, than
B===- coptrols on the ress. o T o | '
The findings of a Gallup roll, wkich were reported recently at a meeting o
™ A= rnpresentatives a‘tend:mc the fiz=se :1.n a’ secies of planned First Amendmen\.,
wigzligresses, mdicate thet of the 1 =23 =zults poiled Ina natlonal survey those
ZasVring stricter contrcls or reten::m of e pr&:sent level of controls upon
o IrEsSs aoutnumber thoss who think “canirols F :-;e.too_ strict by two to. one. Fur-
tmer svidence -that Americans may be taking th. "'""basic freedoms, as uel_'l_ as
'»esadcmof the press, ton much for gramt=Ad _: s=n-in the finding by Gal_'l.up that S
T -ze of every four persons pol_'Led Were mmlm with the speech and press
"’""'VlSlOI]S of the first _amendment. Y
f[hese startling findlngs come at aime mamy responsible Journalists feel
:::i the oress S freedom under the first amendment to report information and dis-
COES: issues of general and public concezm is being seriously eroded by a hostile
kxiat "“’mperlal jud.101ary né Jack C. Landau, executive director of the Reporters
f
Cormittee for Freedom of the Press; czmmenting upon numerous Jomt press-bar ef-
Pords during the 1970's to foster a =tter mxierstandjng by both press and bar
abcat press law problems, recently “lamented:

And what has been the resutzof all this reasonableness and modera-
tion and discussion. They [the =ourts] have jalled our reporters. They
have held our editors in contemps. They have fined our publishers. They
have allowed our confidential irmeestigative records to be seized en masse.

. : They have permitted police in owr newsroocms. They have allowed the secret
' ' _.seizure of our ‘telephone calls. They have forced us to disclose our in-

" ternal newsroom discussions and yrZvate thoughts. They have. destroyed our

' journalist shield laws and our 1ftel law protections. And at the same

. time,*they have been trying to protrbit information about themselves i‘rom

"being made . i‘reely available to the nmblic. oo
In the face of suoh seemlngly hostile carct actions, Landau said' "The pres's’ .
has no choice--as uncomfortable as this::xay be for many of us--but to fight back: .
w:Lth every tool at our disposal "7 Gallmp's recommendatlons to the First Amend-

o e

ment Cci)ng;ress, meeting just a few days: efore Landau spoke, though less mpassloned,
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were mlthe same: Journs=ists should :embaric a1 & program desizned "to raise
‘the leﬂLl of consciousness cf the American pufﬂi.ir,gardxng theiz—basic free-
.domsJ*
| Fow =n journajists, faced by Jjudges who se==rmore and m :e;frequently-to
ignore “ne "fine\distinctions" safeguarding fir= emendment freedoms and a puh-
-l wirich fzas little una_rstandlng .or interest = such distinct=omns, mount'an
-effettZRE'tz;naign toward public enlightenment™ Gmw aspect of ==ch an educa-
tiorial prosgean; without douot, is~a‘reth1nking end reexaminatior of first amend-
.ment theory. If the speech and press ciauses are not to-be_reaiLliterally,
] "Congress shzll make no law . . . abrldging the freedom of speech or.of the
b ,press,"“tten;what?is the jOurnalist's'beSt means of safeguarding freedom of ex-
pression? 7% is clear that the balancing-of—interests approach taken by the
Burger C -t has allowed speech and press freedoﬂs/to be severexy eroded during
o the 1970 % Embarklng into the 1980'sy how can the "firstness” of the first
ébanendmern; to borrow “the phrase of one legal commen.tator,9 be most effectively
and perswasively articulated? |
This paper will argue that there 1s'a "preference for freedon‘10 whlch is -
profounnly rooted in.Unlted btates hlstory._ Such a preferred p051t10n postulate,
'though grounded in the eighteenth century, was first articulated as a constitu-

' tional theory by the Supmeme Court during the 1940's and early 1950’s, and since
that time" its premises and assumptlons have been espoused at one time or another
by the overwhelndng majori*y of the justlces to serve on the Court.11 nnd how a -
jurist regards speeth and press freedoms, it has been argued, may bea deter-

" minant of how heav1_y the "judlcial thumb" is weighted on the side of first amend-

jment-lnterests in the balancing-ofwinterests process 12 The purpose of such
weighting is not that the press, as an 1nstitution, should be free from all oV~ -

ernment restraint, it is rather that weighting affords protection for essential

e
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 societal values of interest to all. Malntenmce of a. system of f.‘reedom of ex-

\

presslon, ane prominent legal schol=r contends, is mnecessary for four bas1c

reasons: (1) as a method of assurizz individual self-fuli‘lllment, (2) as a
means of attaam.ng the truth, (3) a==. method of securing partlcipatlon by mem-
bers of the: society in social, Jncmg political, fecision making,. and. (lr) as.

. & means of malnta:m..ng the balance E="ween stablllty and change in the soc1et3r 13 __

~ The general concep@that- the ::s‘::rt"sctlonal press, as an element of that

'system of freedom of expression, serv=s in the, pub‘lic -intefest may be a matter

of debate, but the contention that erictc) press should serve. the public :Lnterest is

'accepted by nearly everyone as a truism. Freedom of the press, accordmg to

Wllllam Hocking, a member of the lutc‘hms Commiss1on on Freedom of the Press, .‘i

"y

as always been a matter of public as well as lndlv:Ldual J.mportance."1LF While

E' phold.lng the "public’ s rlght to xnow'" has been widely argued as. an essential

rM the press,15 such a utll_ta.rlan approach16 may ‘pose a definltlonal dilemma

if the public interest and the mterests of the communlcator are considered one

~and the same.17 And inherent Jn-the atilitarian theory, as one Suprane Court

~ Justice has noted, is the reservation that " [tlhere rust be .some point at which.

the goverrnment can step in,"18 It .LS this po:1.nt at which the government can

. "step in" that the Supreme Court must ultimately determine.

Because of the complexity of the balanclng-of-:mterests approach and the
mportance of sa.f‘egua.rdlng the varlous social values at .,take in the speech and

press guarantees, any s1mpllstic interpretatlon or theory regard_'mg first amend-

: ment r:Lghts is mlj_kely to serve a useful purpose. The preferred positlon doc-

I trine° however, is far i‘rom a smplistic approach Indeed, iJ: the absolutist- '

: llterallst interpretatlon espoused by Justices Black ad Douglas is no longer a

viable argument for Journalists, and if the balancing-of-interests apprciach as
used by the Burger Court is playlng havoc with f:Lrst amendment freedoms, as ma.m

. ) S k . . :
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~:nxmalists have indicated then the preferred pos1tion doctrine appears to of-
E=a v1able middle-ground position and a needed corrective agent to the ad hoc
-—_as?_anCing approach being pursued by .the Court. The preferred doctrine s rich
‘TisTorical context, its various legal premises, and the implications involved
Zn their application to recent Supreme Court opinions dea]ing With freedom of

o
\ .
\

expressmn will be examined below.

I. DlVERGEVT“VIEWS OF THE FIRST AMENDMENT

i

Interpretation and- theorizmg about the speech and press clauses of the first
l ‘amendment have been both divergent and conquing 19 Legal scholars, as well as
members of the Supreme_ Court, make frequent cr'eference to the historical meaning
.of the language of the two clauses, each drawing interpretations compatible with
the writer s legal philosophy Alexander Meikle;john, philosopher-educator and

eminent first amendment scholar, takes an absolutist view. He notes.

(1o one who reads with care the text of the First Amendment. can fail to be
startled by its absoluteness.. The phrase, "Congress shall. make no law . .+ .
abridging freedom of speech," 1is. wngqualified. It admits’ of no exceptions.
To say: that no laws of a given type-shall be made means that no laws of

type shall, under any circumstances, be made. Tha.t prohibition holds good -

in‘war as in peace, in danger as in security
Meiklejohn, however, distinguishes between public expreSSion concerned with mat-

ters of general public interest for which absolute protection is essential, and

private speech whicir is more subaect to regulation. 21

v Other legal scholars, however,\ interpret the first amendment as- affording
sufficient latitude for a careful bala.ncing of speech a.nd press rights with-other -

governmental interests. Zechariah Chafee, Jr., former Harvard Law School dean and

an influential exponent of the. balancing-of-interests approach, haé argued that
the framers had "no very clear idea. as to what’ they meant by 'the freedom of speech
or of the press'" clauses.22 A balancing-of-interests approach, for Chafee, does

not necessarily rule out placing freedom of expression in a preferred posi tion.




He notes that -

- 'Ihe true meaning of freedom “of speech seems to be this. iOne of the , -
most important purposes of society and government is the discovery and :
spread of truth on subjects of general concern. This is possible only

g through absolutely unlimited discussion. . . . Nevertheless, there are

iy other purposes- of government, 'such as order, the training of the young,

' protection against external aggression. Unlimited discussion sometimes
interferes with these purposes, which must. then be ba/la.nced against free-
dom of speech, ‘but freedom of| speech ought ,to weigh Very heavily in the

- scale. - The First Amendment g;Lves binding force to this principle of
. political w:Lsdom.2 ,

While the essential precept of mterest balancing is an ob;;ective weighmg of
all. the facts, in, practice the balancing doctrine "opens a broad door through
. .'which the judge s personal preJudices ard misconceptions pass along with his
’ _ 'legitimate and constitutional concerns "2”
Another respected lFlI’St Amendment theorist and’ legal scholar, Thomas I.
Eknerson, a- long—time advocate of a balancnng-of-interests approa‘h based upon a:
ca.reful distinction bet(veen "expression" and "action" and a delineation of /the
) degree of social control allowed over each, has been critical of the balancing
approach, even as applied by the Warren Court Enerson noted that the Court' »
efforts to deal with novel or\.,complex problems of first amendmant law has "often
. floundered for lack of a satisfactory theory " Failure to develop a comprehen- '
sive theory of the first amendment, ‘Emerson writes, left the Court "without
j satisfactory tools to deal with many new developments that are emerging in the
o system of freedom of expression. This has resulted in a constant shifting of |
__,,_r-pos1tions, :leaving- the'lower ccurt, public officials, ‘and private citizens "in
a state of confusion over the appllcable rules "25 Enerson concluded that° -/1(}
- No nsystem of freedom of expression can succeed in the end unless the/ |

ideas which underlie it become part of the life of ‘the people.. There must
be:a real understanding of the root concep%s, a full acceptance. of the / _

- glilding ‘principles, -and a déep resolve to meke the system work. This / N
. state of affairs car be. reached only if we succeéed in building a compre- '
- hensible structure of doctrine and practice that is meaningful to all

cand meetg the needs of a free society The task remains largely uaful

© fil1ed.2
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Ten years after the p‘ublicationvof Eknersbn's scholarly‘ treatise on freedom of
expressmn, that task still "remains largelsr uniulfil_led " |

There can be little question but that the absolutist-litera]ist pOSition,
which failed to win the endorsement of even. the majorlty of the more liberally-
oriented Warren Court, must be ruled out as §a viable first amendment theory for
the 1980's. And, if the Warren Court fa:Lled to develop & satisfactory balancing-
of- the-:l.nterests approach, as Eknerson believes \it did, the record of the Burger |
Court in the first amendment area during the 19;0’ %has f‘urther encouraged many

lower courts to abuse any guardianship they migh have exercised in Judiciously

weigh:mg e.xpress1on guarantees agalnst competmg 'voverzmental and/or private
\:Lnterests. It is in this context that the preferred position postulate requires

reexamination. S , }
| o , _ .« /..
II._ THE PREFERENCE FOR FREEDOM APPROACH
The preferred position postulate is usually attributed to a footnote appended
to an opinion writtan by Justice Stone in a 1938 Supreme Court case, United States
© y. Carolene Products.2? This "embattled footnote''28 contained three basic premises:
(1)-That when legislation on its face appears to violate specific Eill. of Rights
:guarantees, the normal presumption of constitutionality is wealfened, (2) that the
‘,]udiciary has a special function as defender of these basic freedoms perceived as
being nece\ssary to -the Operation -of the democratic process, ‘and (3) that the Court
' ' snould offer special protection to minorities through more searching judi cial in-
qm.ry s:1.nce such unpopular groups are unli_kely to be able to protect themselves
through the normal political processes.29 , \ , o
| Wh:L'].e the now-celebrated footnote in Carolene may have prov1ded the catalyst

for the Court's later articulation of the preferred pos:Ltion doctrine, the foot- Lo

. _note was not the origin of the preferred : freedom concept. Two observations need

to be made about this misconception' (1) lhe footnote itself did not contain the - -

\.).

. I
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words "preferred p051tion " and four years later when Justice Stone, then the
Chie'/f Just1ce, first wrote of a "preferred position" for speech and press- free-
doms he did not t1e the concept to his earlier Carolene footnote30 and (2) the
twin concepts central to the first amendment preferred p051tion theo"y--the grad-
ing or orde‘f'ing of Bill of R:Lghts guarantees and the primacy of freedom of ex-.
4 'press1on_and thought--can both be urmistekably traced to the period before 1791 o

vhen the first amendment was Tinally ratified.3! \

A A iBrief Historical Perspective T | . s

1

— When the first Congress convened in the Sprizl]g of 1'789 it was James Madison,

as leader of the House of Representatives, whose enterprise and responsibilit_sr it
' “became to assemble‘/the various state Bifl of R:Lghts pronosals, organize them into
~ some rationa.'l. order, and g'uide them ‘ ough the Congress. During the previous \\, -
year, Thomas Jefferson, then represent the United States in F"a.nce, had, often
exchanged views with Madison about the need for a B:L]_'L of Rights. " This corre-
pondence, plas Mad:Lson s p] eadmgs about the Bill of Rights before the House
as reported in the Armals of Congress, have been examined by one flrst amendment
scholar who sees there both a willingness to classify and grade the various pro-
. visions as well as a firm conviction by the framers that the "freedoms embodied
~in the First Amendment must always secure paramountcy "32 Madison, for example, :
in presenting Bill of ‘Rights proposa.ls to the Hovise classified the rights :l..n order .
," to distinguish the American broblem from the English experierice with the Magna
ta.33 Justice Black, :1.n his first. ma;]ority opinion 1n the flrst amendment area .
a.fter joining the Supreme Court forcefully restated/this awareness of the framers.
No purpose in ratifying the Bill of Rights was clearex' than that of securing
for the people of the United States. much greater freedom of religion, ex- -

.. pression assembly, and petltion than the people of Great Britain had ever
. S engoyed 3‘+ \ .

/

| '4.Not only were the freedoms embodied in. the first at:indment glven "paramoun_tcv",J

‘_,_-:.',;__.by Madison, he explici’til}r informed the First Congress

, t_lbthe sponsors-of the'Bj_li }-".j' :




9
of Rights expected the Judges to "consider themselves in a peculiar ‘marmer the
: guardians of those rights." Madi on told the House in 1789: /
If they [the rightsT are :anorporated into the constitution, _.ndependent
" tribunals of justice will consider themselves in a peculiar mamner the
_ guardians of thdse rights; they will be an impenetrable bulwark against
every assumption of power in the legislative or executive; they will be
. naturally led to resist every . encroachment upon rights expressly stipu-
lated for in the constitution by the declaration of rights.3 |
It was to be more than a century later, however, before Justices of the ‘
Supreme Court had\the opportunit'y to exercise such s'uardianship in regard to

the first amendment 36 Indeed, it was not until the landmark Schenck V. United

States case37 1mmed.'lately following World War I that -the Court began a genuine
ana_'lysis of the scope and meaning of the speech and press clauses of the first
amendment. Justice Holmes, writing for a unanimous Court in Schenck held that

o when first amendment rights are involved an otherw1se permissible governmental

restriction must be ei/camined in a different context 38 It can be argued that
Holmes' "clear and present danger test" enunciated in. Schenck, |y placing a more -
. critical standard upon the exercise of| Judgment about the protection of first.
amendment freedoms, focuses upen the essei\i\ce of the preferred pOSJ tion postu-
late.39 - | CN | T .
. Voo ‘o
A few months after Schenck Justice Holmes, in espous:.ng ,.his "free trade
. of ideas" theory reflecting a Miltonian faith in freedom of expreSSion, made’ an
eloquent plea for a Dreferred position for expression in an open marketplace for
testing truth. Holmes wrote: |
[W]hen' men have realized that time has upset many fighting faiths, they
- may .come to believe even more than they believe the very foundations of
 their own conduct that the ultimate good desired is better reached by -
- free trade in ideas--that the best test of truth is the power of the
_thought to get itself accepted in the’ compcti&tion of the market, and
. that truth is the only ground upon which their wishes safely 0%1 be car-
© ried ‘out. That at any rate\is the theory of Constitution. ,

Numerous other lexamples of judicial articulation ofia preferred position for
1

speech and press can be enumerated prior to the emba tled Carolene footnote.




Eighteenth century precedent, of cou/rse, does not control the Court's juris-
prudence in the twentieth century, but it can and does afford-guldance. Indeed,
. the preferred posltion theory, along with the clear and present danger test, was
. frequently used by the Supreme Court during the 19’+O's and early 1950's.

" B. Development of the Judicial Doctrine

‘I'he Judicial development of the preferred position doctrine, as noted above,br2

‘has frequentlys been tied with Justice Stone's: Carolene footnote, but eighteen

months were to pass before ‘that "tentative and qualif ied pronouncement " as one

source noted, "[Leaped from the footno‘res" to become the explicit doctrine of the

,Comt.l*'3 Justice Roberts, writing for an almost unanimous' Court in Schneide_z_‘____
I ton, said | i g / |

In every case . . . where legislative abridgement of the right {to freedom of
speech and press] is asserted, the courts should be astute to examine the
effect of: the. challenged legislation. Mere legislative preferences or be-
.. 1liefs respecting matters of public converience miy well support regulation
‘ 'directed at other personal activities, but be insufficient -to justify such
‘g3 diminishes the exercise of rights so vital to the maintenance of demo~-
. cratic 1nst1tutions. And so, as cases arise, the delicate ard difficult
Aataslq falls upon: the courts ;to welgh the circumstances and to ‘appraise the -
‘substantiality e reasons, advanced in support of the regulation of the

free enjoyment of the rights. - \
AS in the Carolene footnote, Justice Roberts still did mnt use the actual
~ ‘..term "preferred })osition." ‘Ihat term was Lirst used by Justic\e Stone, then the - |
Chief Justice, in an Op‘IIllO"l written four years after%arolene. \In mm\ing the _ |

’ sweeping' tement below, the Chief Justice, dissenting‘ made no reference to his
\

- earller jotnote in Carolene. He wrote: ] ‘

SR ’:'Ihe First Amendment- is not confined to safeguarding freedom of speech
and freedom of religion. against discriminatory attempts to wipe them out. -
" On the contrary, the Constitution, by virtue of -the First aﬁ% Fourteenth
Amendments “has put those freedoms in ar preferred position J

~.

A year later Justice Douglas restated the Chief Justice s pos1tion, this

S time for the Court's ma;;ority, noting that: *

A license tax certainly does: not acqulre constitutional valldity because it
‘ classifies the privileges |protected by the Fir.-,t *Amendment along with the .
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. " vares and merchandise of hucksters and peddlers and treats them all alike.
:  Such equality in treatment does not save.the ordinance. Freedom of press,
freedom of speech, freedom of religion are in a preferred position. '

The "preferred pos1tion" ooncept was applied ‘in a number of opinions during the
19+0’s and 1950's.”7 Justlce Rutledge, however, offered perhaps ‘the strongest

e

" statement of- the preferred position doctrine in 1945, when he wrote

: The ratidnal connection between the remedy prov:Lded and the evil to be
e curbed which in other contexts might support legislation . . . will not"
- sufficé These rights rest on,firmer foundation. . . . Only the gravest
, abuse.,, endangering paramount interests, give occasion for permissible
7 limitation . . . where the usual: presumption supporting legislation is .
balanced by the preferred place given in our scheme to the great, the
/ mdispensable democratic freedoms secured by the First Amendment. . . .
- | That priority gives these liberties a oanetity and sanction not permit-
‘ ting dubious 1ntru51ons. : .

r' “'f -' .

C . Decline of the Preferred Doctmne

{3 . The libertarian approach taken by Justices Stone, M_urphy, Rutledge, Douglas,
’ g 'and Black in espous:Lng the preferred position doctrine during \the 19’40's and early

_‘1'1950'5 was not w:Lthout its critics. The doctrine s chief critic on the Court was" . -
;:"'Justice Frankiurter who denounced the preferred position as '\'a mlschievous phrase"
; and made the clearly mistaken claim that the doctrine had never commended itself .
to a maJOrity of the Court LF9 But as one legal scholar has pc\Jinted out, if Jus-~
(?Utice Franlcf‘urter 1ntended to reJect the primacy of the first amendment ‘nis _
- Kovacs v. Cooper credo statement can. be read "as one of the most eloquent testi- _.
monials to the v:Ltality of the preferred pos1tion concept "50 Frankf‘urter, “after | ,,

. rev.Lem.ng the history of the preferred position doctrine, wrote:
. . g¢ o
[W']ithout f:deedom of expression, ‘thought* becomes checked and’ atrophied ,
: Therefore, in considering what Jinterests are so fundamental as to be en- .
.- - shrined in the Due Process Clause, -those liberties‘ of the individual which
/+  history has attested as the :1.ndispensable conditions 'of- an_open as. against
"% a.closed society-come to this Court with a momen tum for respect lacking
i when- appeal 1s made to liberties which derive merely from shifting economic
. arrangements. e o S

, Justice Franki‘urter, a strong advocate of the ba cing-of-intEtS\app%
J " objected to the preferred. pos1tion doctrine because he felt its use would result.
- in a- "mechanical jurispruden&" arrived at through the use of "oversimplified
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formulas n52 . Justice Jackson had\earlier expressed a similar View, warning that-
the use of such 'formuhstic solutlons“ would bring about the same fate for civil
liberties as had been br')ught about for constitutional laissez faire, "which was
discredlted by being overdone."53 One commentator has po:1nted out that both Jus-
tices Franlcf‘urter and Jackson, rightly or wrongly, were convinced that the pre-

ferred p051tion was merely a label for "a novel, iron constitutional doctrine,

' ‘ clearly the views of MeikleJohn "5:*' .
Although the magority of the Supreme Court Justices through the 1950’5 had,
-in one opinion or another, endorsed the preferred p051tion concept 55 Justice
.~~.';'-Fra:fﬂ{fln'ter 's a:ttack/ on the doctrine in Kovacs! and ‘the almost sum:ltaneous deaths ,
of Justices Murphy and Rutledge that same year, curbed the frequency of doctrine s ¢

use Indeed, the . Court's more general approach came to be a "studious avoidance" '

\

of the phr.as_e.-56,=

~ i /

)
R4

D Utility of the Preferredi Postu.'late ,

If the preferred pOSi"lon approach to speech and press freedom uent into de-
c];me in: the late 1950'5, the central postulate of that doc trine did not. It is .

W
-t

that in the balancing-of-mterests approach speech and press n.nterests, being 'S0,
i basic,and v1tal to the exercise of the political freedoms protected by the first
amendment, should be placed in a preferred position in the judicial weighing
| process. Or, in the terms of the doctrine flowi.ng from the Carolene footnote, the
"presumption of constitutionall‘ay" afforded- leg:l slation in other areas should be
narrower in scope as applled to governmental rcstrictions on speech and press.
Since ’its Near v anesota decision in 1931 57 the Supreme Court has taken such
a preferred position approach almost routiner in dealing with prior restraints '_}.
a on freedom of/speech or of the press. In the Pentagon Papers case,58 for ex-?
ample, the Court said " Any system of prior restraints of expression comes to

g this Com't bearing a heavy presumption against its constitutional validity. Vo w o




| i3 | I .
The Government 'thus carries a heavy burden of show:Lng Justification for the
. enforcement of ‘such a restraint. m59 11bertar1an such as Justice Douglas
would impose much the same co\nditi)ons even in areas vmere prior restraint is

not involved Dissenting in Branzbure; Ve Haves,60 Douglas wrote:

The press has a preferred\ position in our constitutional scheme, not —
to enable it to make money, not to set newsmen apart as a favored claiss, .
but to bring fulfillment to the public's right to kmow. The right to know
is crucial to the govermng powers of the people, to parapprase Alexarder
Meikleaohn Knowledge is.essential to informed decisions. : :

And Chief Justice Burger, though h\e doesn't use the phrase, "preferred pOSl-
tion," has written to that effect in regard to first amendment protection of the -

._editorial function performed by jomna:l_'x.sts. In_Miami Herald Publis ing Co./V.
' r,Tornillo,6,2 for example, the Chief Justice wrote 4 . ‘ AU D/
"A\newspaper Is ‘more: than a pass1ve receptacle or. conduit for news, comnent, )

and advertising. The choice of material to go into’ a-hewspaper, and the -
- decisions made as to-limitations on.the size-of” ‘the paper, -and content,

" and. treatment of public issues and public officials--whether: fair or un-
fair--constitutes the exercise of editorial control and. judgment. . It has
. .yet to be demonstrated how. governmental regulation of this erucial process
' can be exercised consistent with the First A‘mendment guarantees of a free
press as they have evolved to this- time. 3 ‘ _
© The, nreferred posi ion doctrine has not been and need not be limited to the -
oncept of narrowing ‘the presumption of constitutionaility as, erunciated 1n the
Ca.rolene footnote.6’+ 'l'here are, in fact, a number of. approaches and dev:Lces”
used by ‘the’ Supreme Court through the years, if employed separatel;r or in com-
N ;bination, woulld ensbile the Court to sxfeguard a constitutionally mandated prefer- .
' enme for freedom of speech and of the press. Among these utilitarian measures: o
‘ ar_e: (1) S‘tI‘lCu prohibition aga:Lnst the gc»vernmental exercise of prior restraints
| on express1on, as noted. above, (2) the continued employment of the clearZ and
present danger test, a concept developed in tandem w1th the preferred position .

: doctrine,65 (3) maintenance of the constitutional priv:Llege provided by the Court .

in Néw York Tim Times Co._ V. Sullivan66 ‘and 1ts progeny to safeguard the "wnnhibited, B .-

. . L 1
-/ C . z kK
' * . . ”
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robust, and w1de-open" debate upon public issues env1sa<red by the Court, and

() ma_mtenance of generaZL‘lQr nigher standards for procedural due process where

bas1c speech and press ﬁ'eedoms are involved.
Such procedural safeguards 1nclude exercise of the overbreadth and vagueness
doctrines in construing and/ruling upon the constitutionality of statutes 11mit1ng

first amendment freedoms, the careful enunciating of provisions in regard to

burden of proof , for example the "convincing clarity" standard of the New York

Times rule applicable to libel,67 and relaxation of the requirement of standing

'-'Wto take legal action where f1rst amendment issues are involved. These measures ;

" jare all involved in a broad construction of the- preferred position concept. The

N

' application of these aspects of the preferred pos1tion doctrine i7o) the on-going

ba.lancing- of- mterests approach being taken by the Burger Court mll be exammed

-

- E

The concept of preference has recently been raised with mcreas:l.ng regularity
in regard toathe interrelatedness of the speech and press clauses of the first

. v-/!‘

i amendment._' The proliferating dialogue.. threatens to enguli‘ the attention of legal
.' schola:c's and tends to diffuse attempts toward a Sharper del:Lneation of far mor-e

important and fundamental preferred freedom issues. o L '_ .

III. IS FREE PRESS PREFERRED OVER FREE SPEECH? ,

&y

E ,A' Protection for the Institutional Press R e /

~In 1974 Justice Potter Stewart, in a Yale I_.aw School SequicentenniafL Convoca-

- tion address, stated that the f1rst amendment exp1101tly and Purpos1ve prOVideS T

vthe speech clause. He eJ\cpl ed that: - o

| "protection for the press 1ich is independent from that provided to others under

W

.[T]he ‘Frée Press guarantee is, in essence, a structural pronsig% of the

Constitution. - Most of .the other provislons of the Bill of Rigl}ts protect
. specific liberties or specific rights of individualss freedom: of speech,

'r.freedom of worship, the right to counsel, the privilege aga:Lnst compulsory

(N 4 t
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self-incrimmation, to nome a few.- In contrast, the Free Press Clause ex-

tends protection tc an institution.. Thé publishing business is, in short,

. the only orggnlzed private business that is given explicit constitutional

protection. ,

JustJ ce Stewart noted that cases coming to the Supreme court during the first
fifty years a.f‘t(er the first amendment had oeen extended to the states dealt pri-
marily with "the rights of the soapbox orator, the noncomformist pamphleteer, the
religious evangelist," but seldom with the rights, privileges, or responsibilities

of the organized press.69 More recently, however, cases involving the establisheo,

institutional press finally. reached the Court-—cases dealing with public 1ibel, the .

right to protect confidential sources, the right to publish government documents e
w:Lthout prior restraint, questions of access to the print and hroadcast meciia. _ The "

Court's approach to, these» questions, Justice Stewart said, has’ been based upon the .

' assumption that the press as an institution has constth:ional protection. He

explained. :

4

\<

T ‘Ihis basic understanding is essential, I thmk, to- av01d an elementary

error of constitutional law. Itiis tempting: to suggest that freedom of the " |
press means only that newspaper publishers are guaranteed fresdom of expres- -
. sion,, They. are guaranteed that i‘reedom, tod be sure, . but so are we all, be-
. cause ©of the Free Spéech Clause. * If. the Free Press. .guarantee meant.no more

than freedom of expression, it Would be a. constitutional redundancy 70
Not only is« the press a.f‘forded protection as an institution, the i‘irst amend-
‘.«ment also protects the "institutional autononw of the press," Justice Stewart

said.,_ The press clause s p“imary purpose Was to create "a fourth institution out- o

" side the Government as an additional check on,the three official branches. "'71 And, |

Justice Stewart pointed out, S0 far as the Constitution gz=s, the autonomous
press may publish what it knows, and may seek to learn what it can."72. But this
autononw "Cuts both ways." He noted that: ‘ o
, .The press is free to do battle agalnst secrecy/and dez:eption in government.
- But the press cannot expect from the Constitution amy: -guarantes. that it w1ll
succeed: There is no -constituional right to have access to particular gov- .

" ernment information, or to require opemness.from the bureaucracy. The pub- :
~1de's. interest in knowing about its government is protected by the ‘guarantee .
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- of a Free Press, but the protection is indirect. The Constitution itself is
- neither a Freedom of Information Act nor an Official Secrets Act.73

1
\

. During the past five years, Justi'ce : ewr:'t's brief speech has spawned rumer-
ous law review article5> and commentary e " .z the speech-press‘ issues which he ’
addressed. 7+ -The speech has also brough- xamination of Justice Stewart's

Court opinions. Floyd Abrams, counsel f.. dia'defendants in Herbert v. La.ndo 75 |
a $1+)+ million 1ibel action brought against CBS, Mike Wallace, and Barry Iando as
.~,.the result\o‘( 60 Minutes" program segment, views Justice Stewart’s Judicml

opinions, both before ard after the Yale address, as echoing s1m11ar first amerd-
| ment *themesv6 Indeed, Justice Stewart's v:Lews in. cases involving the- press are

' seen as beingleoser to those of Justice Douglas than to any member of the Court
' \ C .

e

Chief Justice Burger, however, in a concurring <opinion in First National Bank ' ‘

of Boston v. Bellotti 78 went out of his way to “assure the press that it had no

’ f‘.special first amendment rights. In Bellotti the Court ruling that all corpora-

tions ha.ve the same rights of. free speech, held that a Massachuset\. statute pro- "

i hibiting corporate "issue" ’advertismg was unconstitutional Justice Powell,
writing for the Court, was jomed by both Justices Stewart and Burger. ‘It ‘was,

- . therefore wmecessary, ‘as®one commentator points out for the Chief Justice to )
.- go to the lengtha which he did in an attempt to upset Justice Stewart's Yale Law
School thesis 79 , . . L . " .. ? .

- The Chief Justice first pomted out that he did not beZL’Leve there is an his— '
| ) 1 torica.'l bas1s for making a distinction between the speech and press clauses of the
' _' first amendment 80 Whila acknowledging that certainty on this po:1.nt was. not"pos- o
| sible, he thought that "the history of the. Clause does not suggest that the authors
' contemplated a 'special' or 'institutional' priv11ege." The Chief Justice also |
‘a fundamental problem w;l.th defining that part of .the press to be afforded :
spec al protection. He viewed “the’ task of including some entities within the
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."institutional press" while excluding others as” contrary to the Court's approach
in such cases as Lovell V. Gr1ff1.n,81 Dennekamn v. Flori da,82 ard Br burg V.

Hax 83 "In short," the Chief Justice concluded, "the First Amendment does not

' 'belong‘ to any’ definable\categom{([ of persons or entities: 1t belongs to all who
exercise its fresdoms." L

_ A few days after the Belotti corcurrence, which got national publicity in
i the press, the Chief Justicla wrote the opinion for a unan:l_moms Court in Landmark

Communicat1 ons, Tne. V. Virginia,85 a holding which was a v10tory for the\press, ‘
one of the few during the sess1on. The Court held that the state may - not penalize
N
: the press for reporting facts concerning a confidential JudlClal commission :LK

¢ - ‘vestigation since ‘the, publication Virginia sought to punish "lies near the core of* ‘ \

B

'the First Amendment\." The Crief Justice wrote:

['I']he article’ published by Landmark provided factual: information about a L
leg_slatively authorized inquiry pending hefore the Judicial Inquiry Com- .
‘mission.and in so doing clearly served those interests in public scrutiny .
and :discussion, of ggvemmental affairs which ‘the First Amendment was © oo, s
'adopted to protect. _ . _ \ I

i

Chief Justice Burger made /1t clear that though the press might not be punished,

the state-could. punish other participants for breach of the statute.87 In other
B ‘_ words, a distmction in the protection afforded ander the speech and presa clauses
) :-in regard to vio'Lating the Virglnia statute appears to have been aclmcwledged by

e
4.-\~-',. Lot N . !

_fthe Chief Justice. A . S U \ B '.

\

“

Justice Stewart, ina short four-paragr‘aph concurring opinion, took the op-
portunity to re1terate hlS Yale speech theme that e press does have greater first .

4! N

4 emendment 1'1ghts others. (| He wrote: ... . L /

K3 y

. " If the co titutional protection of & free press feans anything, it
‘means. that government cannot: take it upon itself to decide, vwhat’ a’ news-
paper .y and moy not publish. Though government may “deny. access to in- -~ ..
' formation and punish its theft, government may not prohibit or punish the
publication of that information once it falls.into the H%nds of the*»press,
unless the need for secrecy is manifestly overwhelming _

2
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! - To say that 'the Chief Justice's Landmark and Bellotti opinions are inconsistent

- is to state the obvious If it is constitutional to punish those who leak informa-
‘ ‘tion about a Judicial proceeding to the press, but unconstitutional to punish the
press for printlng 1t, the result of the Landmark holding, it must be because pro-
tection under the speech and press clauses dlffer, at least in degree But this
.- ) is a distinction which the Chief Justice appears to deny in his Bellotti concur- -
Tence. _ biguity conceming the meaning and scope of ‘the, speech and press clauses, v
as Wlll be indicated be_lqw, is not limited.to the judiciary.

" B lnchations of the SDeech-Press Question

. The ongoing debate concerning the interrelatedness of the speech and ‘press :;,.,
,‘ clauses resulting from Justice Stewart's Yale Iaw School address has serious impli-
| cations in regard to the functioning of a free press in the 1980' S. Whnile many '
aspects of the argmnent go beyond the scope of this' study, a few observations are
relevant to the preferred p051t1\on doctrine On the question of the historical
) origin of, the speech and press guarantees, for example, Qne legal scholar has ob-'
e served that "the Framers have left usilanguage in the first amendment which Justi- _

-

’ ; .fies \the present debate--la.nguage which under almost any view. one takes, is less |

/

u %

F\loyd Abrams, a.f:aer acknowledging ‘that ambiguities e}m.st about the meaning éf

-

L the pr ss. clause, observed that: ‘

' Whatever other conclusions may be drawn——and disputes engaged*in--from '
© the history of the adoption ofithe Press clause of the first amendment, orie .
. is clear: The press ¢lause of the first amendment was no afterthought,
.’ no mere appendage to the speech clause. “ The press clause was»not the views . .
- rof ief Justice Burger to the contrary, merely "complemen to and a~ i
% "natur extensmn of Speech Clause liberty "90 ' - SR

_ And Melville Nimmer, notmg that\if the speech clause is held to refer to a'l.l forms o
’ ,'of expression, then the press clause would be a mearﬂngless redundancy, concluded
! \that "freedom of the press as a: right recognizably distinct frpm that of freedom

N |
~of Speech is an idea whose time 1is past due "91 T

cO

LRGN
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On the other hand, Anthony Lew1s, a New York Times newsman and syndicated

/

o columnist, takes issue w:Lth Justice Stewart's conclusmn that the eighteenth-
century concept of freedom of the press appl:Led exclus1vely to, the’ institutional
| .press. While acknowledgmg that the precise motives of those who drafted the
| speech and press clauses are unJ_'Lkely to 'r{e d1scovered, Lew1s concluded that:
"The most natural explanation seems the most probab1e° The framers
wanted to protect expression whether in unprinted or printed form. Free-
. dom of ‘the press was more often mentioned in colonial and state bills of
"~ rights than i‘reedom of speech; a/t the time of the first amendment ten-
state” constitutions protected the former while only two the latter. ... .
gg.ltl ,’g?e e}t{wggelsagalslea were used. mterchangeably, then as now, "to }mean free-
Another 1ega.'L scholar, quoting Ghai‘ee that the "truth 1s, .o “the f‘ramers had
no very cleg.r :Ldea what they meant " concluded that it was unlikely the press '
o t "'clause could have been meant to protect the :mstitutional press alone, as sug-- S
gested 157 Justice Stewart. /He observed, however, "that the conceptual unity _
' fof the speech and press ev:Ldent 1n colonial ‘times is 1ess eas1ly defended today."93
The 1mplication of this statement argues for both a preferred position for
‘ the i‘unction of the press while at the same time gromdjng such a priv.Llege claim
> in the broader sweep/ of the speech clause s guarantee of freedom of expression
: and’ thought. '.!heré is little doubt‘ that the soapbox orator, the politician, the
evangelist, or }the civil rights act1v1st faces a far more complex problem today
& in d;ssenﬂ.nating hlS or her message to the general publ::.c than Yas true of similar
act1:>1t1es in/ Colonial America. " THe growth of the :mstitutional press~;g1'oup and
;.corpbrate newspapers, national magaz:.nes, radio, and televis1on-—has increased " L
: ’the importance of the press in Holmes’ marketplace of 1deas. Indeed, the medium ‘ ;'
' ..may be as :meortant as the message, one educator has even suggested that the -
medlum is ‘the message.9l+ While the speech clause continues to protect the message
. ?"of the syndicated colmdst and the broadcast commentator as. wel_l as the soapbox "
orator, the. medium of comxmmication is protected by the press c1ause.95 -

-
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'Ihe implication of" the speech-press debate is that the first amendment need

[P

not be read to grant special r:Lghts only to ‘those engaged in mstitutionalized
connmmication. One. writer, argues that:

'What 1t should protect is not the institution, but the rolr~ of the press.
o afford a vehicle of information and opinion, to inform and educate

.- the public, to offer criticism, to provide a forum for discussion and

; debate, and to-act as a surrogate to obtain for readers news and informa-

" tion that individual citizens could not or would not gatheér on their own.
A special guarantee for freedom of the press should apply not simply to
those whom a court might label "press" but to whomever, of whatever size,
by whatever means, regularly undertakes to fulfill the press function. 96

[

Anthony Lewis po:.nts out that the whole idea of treati_ng the press as an
"institution" a.rouses uneasy feelings. The press needs to maintain its autonomy,

. as Justice Stewart noted in his Yale Law School address. But it 1s also true
| that in’ the American system :Lnstitutions are tdo often subject of external checks !
~and regu.'lation. Chtef Justice Burger, writing for the majority in Nebraska Press irf

Assnv. Stuart, said | Tl ,' '( . _' e .

. The extraord:mary protect:Lons afforded by the First Amendment carry w1th
,them something in the nature of a fiduciary duty to éxercise the protected -l
” 'rights responsibly--a. ggy w1de1y acknowledged but not always observed by /" e
- editors’and, publishers. _ o

HA more persuasive argument, however, might be Pmade for a preferred position // : X '.

for freedom of expression encompass:t.ng both speech and the press. _ Robert \H. Bork \

. a professor of law and former sol_icitor general of the United States, takes suc
a position\ arguing that both the speech and press clauses are 1n a preferred posi—

- tion because of their intimate reIationship to the ways in which a democracy oper-
\ ates. _ He writes. . LE T ST CLT ‘ ,.f‘~ S
* q' ST EE : I : .
. : That preferred p051tion rests upon grounds S0 strong “that they could
.. *  properly, have been inferred by judges from the structure of ‘the entire I |
. Constitution, even if no First Amendment had; ever been adopted. The Con- [
< oostitution prescribes in great-detail.a representative ‘democracyy which is i
e - B0 say. government ‘resting upon - the -choice of the €lectorate... That form of. . .
PR government- makes-no- sense, even without a First Amendment, unless speech o
and wiiting eritical of - government are freely permitted,.and unleSS/the
.. "electorate is -able to malke itself :Lnformed._ That theory requires great
freedom for both speech and press, it does not require absolute fr/eedom

. o '; - Ji

. o . . /
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in all circimstances. To 1n51§t that it does is to :L_os /the intellectual
argument before it hass begun B

| Bork's approach might av01d one of the -specter's raised by cr1t1c of Justice
Stewa.rt's call for protection for the institutional press--the danger :therent in
defining such a press. It also tends to lessen another danger Bork sees, the in-
' | v1tation which special recognition might bring to regulate the press as'a corporate
J_nstitution.! "Our economy is bad13r overregulated " Bork notes, ”and it would be
an even g'reater disaster if speech and press freedoms came under simila.r con-
trols n99 Such :a d.anger is enhanced to the extent that the press io perceived
as being a center of irrespons1b1e power, Bork believes.100 Another legal schola.r
| warns that "the critics w111 be handed a weapon forged by\ the press 1tself every o
time 1t seeks to extend press entitlements as the surrogate of the public r:Lght "‘\ -.
40 w10 A I \ I
! Despite such warnings, however, protection for the . editorial function of the o
press often, demands that ‘the press seek privileges not extended to the\ public gen- 3
erally In no ‘area has that need been more, acutel;r apparent and unsu!ccessi‘ul, )

than in the claim for a constitutional protection for newsgathering R

=Y & -

1 - ]
L ’ : : -
N . B -2

C. Linkage of Speech—Press Glaims in Access Context .

. One court has noted that the f‘unction of the press 1s tripartite in- nature. :,‘

(1) reporters~must have the means of acquiring :Lnformation, (2) the information

‘mst’ Be edited a.nd processed, and (3) the :l.nch;rmation must- be dissemmated 102

;, " The dissemination of news, fortunately, has long been accorded constitutional pro- "

<

tection.103 In regard to the other two processes, as noted by one legal authority,

H

the right to gather info:(mation is by no means as sweeping as the right to publish
' once the Jom'na.'list comes in possession of information 10+ |

= " Cnief Justice Burger has, upon-at Least two °°°a51°n“’ during the 1970'5’ ex-

i

plicitly, Af grudgingly, upheld the editorial function of newspaper and broadcast




journalists. 105 More’ recent dec1s1ons by the Court have reiterated that the
right to publish truthﬁnl informatlon of general public 1nterest and conce"'n

whlch has been legally ac qulred is w:Lth:Ln the scope of ed:Ltorlal protectlon af-

|
]

forded by .the flrst amendment 106 ‘ )
_ If the rlg,ht to pub]ish and tol d:Lsseminate informatlon once acqu:Lred is

i ‘generally in a preferred position, Why is it that newsgatherlng, at best, enjoys

: onJy a qualified protectlon‘?107 Three recent cases’ deallng with access to jails
and prisons for newsmen indicate that one prlmary limiting factor has been the
Court's lJ.nkage of the Jomralist's cla:l.m to access under the press clause W.Lth
the rlght of‘taccess ai‘forded the pub]ic genera]ly T _' : . . .{“I-' .

» Justlce White, writnng to deny newsmen a. first amendment based testlmonial '

pr1v11ege in Branzbm*g V. Haves 1n 19’72, prov:,ded a d:Lctum which has been utlllzed ;

by the Court 1n later access dec1s1ons. White wrote that " [i]t has - generall;>r been'
held that the F:Lrst Amendment does ot guarantee the press a const;Ltutlona_'L rlght
of spec1al access to informatlon not available to the pubhc generally "108 Two 4
years later :Ln Pe]l V. Prorcunier'I 09 and " Saxbe V. Was@gton Post Co.110 the press -
attempted to establlsh a flrst amendment right to. gather news within state and .
afedera.l pr1sons._ Justlce Stewart, wrlting for the Pell Court, a.f'ter c1ting Justlce
‘ e s Branzburg dictum, held that, "Slmilar '4, newsmen have no* constltutlonal |

%

112

des1gnated tes i'%mmimum securlty acilltles did not abrldge press i‘reedom.

As a matter of fact, in both Pell and Saxbe, as the Court po:.nted out, the -

press had been granted substartlal a/ccess beyond that afforded the general .. :
- public,113 and there' was no ev1dence t}:mt officials had attempted to conceal .
prlson condil:ions.”)+ Four ye}ar/s later the "Court in ouch:Lns V. KQED, Inc.115




had the opportunity to rule in a case in which the press had been absolutely
: barred by informal adm:l.ms\gratlve policy from 1nvest1gat1ng conditions at a
: Califorma county Ja:Ll where a prisoner ‘had ‘committed su1c1de. But a badly
: dlvided Court, in a de01s10n paItlclpated in by only seven Just:Lces who wrote
, _four separate opinlons, again denied access to ;]ournalists, Lmk:mg the denial
: once agaJ.n with the degree of ‘access prov1ded to the publlc genera].‘Ly

GhJ.ef J'ustlce ger, in anl opinion Joined by on_'ly Iustlces Wh:Lte and
'-‘(ekmquist, wh:Lle aclmowledglng that prlson cond:Ltlons were a matter "of great
pubhc importance" and that the press had traditlona]_l}r played - a powerful role

m mforming the public about the operatlon of. public J.nstltutixons, argued that
- these facts afforded no bas1s S I N \ B \; \ v

‘ _Ffor read:Lng 1nto "the Constltutlon a rlght of the public or\the,medla to ‘
enter these institutions, with camera equipment, and take moving exd - ,
stilll pictures:of inmates’ ‘for broadcast purposes. This Court has never SN
1.nt1mated a First Amendment guarantee of a rlght of access to a]_'L sources L

, of: mformation w1thin government control \ ,

i

7. \ : N \,\
. Justlce Stewart, concurrn.ng, d:Lsagreed w:Lth the ratlonale of - the plurallty Opin_hon.l
,f Lﬂ{e the Gh:l.ef Justlce, Stewart did not: questlon the appllcatlon of Pell’ and '

Saxbe but he argued tha.t the concept of /equal access must ‘be accorded more flexi-

- bihty Hewrote-i - - ‘\\;:'f "'X

) _
Whereas he [‘I'he Chlef Justlce] appears -to view “equal access" as mea.ning

. ., access- that is|identical in all respects,-I-beliéve’ that “the concept of .

\ S equal access must be.accorded more flex:r.blllty in ‘order to accommodate -

1 the practlcal dlstlnctlons between the press ‘and the general p11b110.1.1'7'

e
s

\ . Justlce Stevens, 1.n ‘a strong dissent runn.lng a]most twice the length of the
‘\plurallty opinion, Jo:t.ned by Just.Lces Brenna.n a.nd Powell, argued that Pell a.nd
- Saxbe should npt be control_'l:lng since those dec1s1ons dealt with 51tuat10ns where

"

the press had been granted substant1al access. - Sherlff Houchlns, on ‘the other
- F i’hand, had arbltrarﬂy proh:Lblted alJ. press and public access at- the tlme KQED

kY

. filed euit.TT,B S S
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The lack of consensus among even a ma;jority of the seven justices taking
part in the HouchJ_ns opinion leavas the issue of the constitutional protection

" for newsgathering in governmental iacillties in question. Since only three
jus tices 301ned in the whole of the opinion, it may be . destined to have only -

- limited precedential value. A prefcrred position approach, as noted by Justice
Stewart, demands more flexibility in prison access regulations to accommodate
the essen?al function of newsgatherlng The recent take over of the New Mexico

_.’_"'_”'State Penitentiary and the resulting carnage of :anate against immate and the
"-:.'tv'?widespread destruction of publlc property only heightens the access argument.

: 'To hold that everyone has a right of access denies the societal i‘unction of the

pres}s. Houchins is a much too narrow balancing-of-interests approach o

)

o IV’.‘;' APPLICATION OF THE PREFERRED POSITION APPROACH

- e . N,

N(

Any argment that the‘ court : hould return to the preferred pos1tion doctrine/ -

. iy et

'of -the 19‘+O's and 1990's is sure ‘to"be v1ewed with some skepticism, but such a" -
L proposition is not as novel, as 1t Inl‘?,ht seem. Martin Shaplro, a political séience

e \professor and author of rmmerous law review articles and books_on the law a.nd

/"’ . b

politics, made such a recommendation in reierence to the Supreme Court more than

-‘ a. decade ago.r Commenting upon the ":Lnstinctive horror" which is often associ-

el

wrote

R In pa.rt it is undoubted%y due to a,res1due of belief in the 1dea of
. ‘progress -that should have disappeared, but did not quite i0. so,, when
© - our total commitment, to \the enlightenment philosophy that underhes -
| "+ the idea wavered . In part, going, back affronts the notion of a grad- N
> udlly developing and self-purifylng common law which is still tred = - e
- into lawyers along.with the riotions that legislators--not judges--« PR
~.and 'statutes--not ;udicial opmions-rare and should be the central SN
font  of our law. , L \

However reluctant the Court may . have been to appl;sr the prefe“'red pos1tion s

Q

doctr:.ne during the 1960'5 a.nd 1970'3, this does not rule out its applicability

o/
. ' <
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| today Nor does 1t indicate that the preferred pos1tion doctrine would not have
N utillty in the balancing—of-interests approach taken more often than not by the . _____
. Burger Court. And, as noted above 120 a modern-day espousal of the preferred
‘_ ality concept flowing from the* Carolene footnote. There are, in fact, a rumber
of dev1ces used by the Court through the yea.rs which have complemented the
' preferred freedoms approach The implications of such’ an approach in regard
to recent Supreme Court opinions in four d:t_ffer_ent contextswill be examined
.l below. ’ o | o B '
A, In Avoiggg Prior Restraints S S R
o Freedom from government imposed censorship of conmmication prior to its o
_— & initial publication has long been held to be protected by the first emendment.m‘l
. * 'Though nit every prior restraint of expression constitutes a violation of the
first amendment,122 the approach taken by -the Supreme Court in such cases places
freedom of elcpress1on in a preferred position in any balancing of :Lnterests en-
. gaged in by the judiciary. ln its per curiam decision in the Pentagon Papers
~case, for example, the Supreme Court, quoting Bantam Books, Tnc. V. Sullivan, 123
. )noted that i [a]ny system of prior restraints of expression comes to this Court
. bearing a heavy presumption against its constitutional validity."12% And quoting -

'Organization for ta Better Austin v. Keefe,125 which had been decided a few weeks

" earlier, the Court concluded that the "Government 'thus carries a heavy burden of -
. 'show1ng Justification for the imposition of such a restraint m This, the Court “
held, the government had failed to do.126 | o
. It has been suggested that the different treatment of prior restraint as
0pposed to subsequent punishment reflects a particular legal rationale.127 This
rationale is tied to the historical concept of prior restraint being :meosed by
e ,' aoministrative tri.bmals bent upon acts of suppression. Administrative systems | ’
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{of pI'lOI’ restraints, therefore, ‘are generally found unconstitutional by the .
Court unless various procedural safeguards are taken to safeguard expression,
for example, a guarantee of prompt judicial review. 128 But more ref'ently the
doctrine has also been applied to judicially 1mposed restraints, for example, .
. the Pentagon Papers case and 1nstancesﬁ inwolwng Judicial restrictive orders.129 .
But even in the area of prior restra:mt the presumption of mvalidity does
- not mean that the balance of 1nterest will always result in the protection of
"-freedom of expression. While it is true that the media can pomt to victories,
for e.xample, an Oklahoma state court 1n;1unction prohibiting ‘the news media from
publishing the name or photograph of an 11-year-old boy who was being tried -
before a Juvenile court was struck down since the truthi‘ul information was
. "publicly revealed" or- "in the public domain."130 And after a delay of six
months, . Progessme magaz:.ne was finally allowed to publish an article which
the\ government argued contained secret 1nformation critical to the construction
of a? hydrogen bomb 131 Prior restraint/ on expression, however, continues to |
oceurs \'. : 7 ' . | - o _ ’/. '
*The Court f‘o, example, sometimes disagrees on whether or not an ar'tion
_-J_lmiting erpression constitutes a prior restraint. In _i_t_tslur_ggf_r_es&_\f;
Pi ts ﬂgg ‘32 for instance, tne Court 'uoheld an ordinance forbidd\ing newspapers —

from carrying "qalp wanted": classa.fied ads in sex-designated colums. In so

/
/

doing, the Com' 's ::\adority reiected Chief Justice Burger s dissenti_ng view that
' _the COIm]lSSlOIl s cease and desist order constituted a prior rest::'a:Lnt.133 And |

in the obscenity area where pI’lOI’ restraint agalnst the dissemination of such .

materials has been justified by holding that obscene expression is not protected

'by the f:rst amendment 131*’ the Corurt recently went i‘m'ther in upholding the prior

restramt of ":Lndecent words," 1anguage not falllng within the definition of ob-
L scene expression, as being w:LthJ.n the autpority of the Federal Conmmications

Commission. 1_35
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plicable to most prior restraints, press froedom is being seriously eroded in -

Despite the strong nandate afforded by the "heavy presumption" test ap—

the fair’ trial-free press. area. One of the problems may be that the balancing-

’ of-interests doctrine is being applied by one of ‘the parties to the controversy
But the press must also acknowledge that sixth amendment fair trial guarantees
are set forth in language just as explicit as are those protecting speech and ‘
press in the firqt ‘amendment. The baJancing of interests between first and
snxth amendment rights is, at best, a delicate operation. Perhaps the advice
of Justice Frankfurter might best serve as a bala.ncing gu1de for today s Court.

~"He wrote:

- A free press is not to be preferred to an independent ,judiciary, nor an
independent judiciary to a free press. Neither has primacy over the
other; both indispensable to a free society. The freedom of the -
press in itself presupposes an independent judiciary through which that
freedom may, if necessary, be vindicatéd. And one of the potent means
for assurmg ,Judges their independence s a free press.1 .
Although the Court held in 1976 that the use of ,]udicial "gag" order could

" be ,Justifled only under very limited c1rcmnstances,137 the lower courts have con-
tinued, with some regularity, to gag both the journalist and his sources of in—
formation about various aspects of -the judlcial process.138 Earlier the Supreme .

Court ‘refused to grant certiorari in Dickinson v. United States,13_9 a case deal_-

ing with a sudicial gag o‘ der against the press which had been ruled invalid but
\hich the U.S. Court of Appealls, Fifth Circuit, ruled still has to be obeyed
until it could be rev:Lewed In effect, the decision allowed an effective prior
restraint based upon an invalid order to deny coverage of an ongo:Lng tria.l, at
least during the period of the proposed review. ,

More recently, in Gannett Co., Inc. v. Delf’aecmale,ﬂ'ro the Court virtually

1gnored first amendment interests in upholding the barring of. the press and the -
publlc from pre—trial hearlngs. _Though the decision was based primarily upon
, ixth amendment grounds, not on whether the press has a right to attend trials

/
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‘ under the first amendment 1 the dec1s1on has played havoe with press efforts
to inform the public about JudlClal proceedings 142 Though the Gannett case -did
not deal with prior restra:1.nt per se,1l*3 the effect of the holding is no differ-
ent -than that of JudlClal "gagh orders against non-media sources of inf‘ormation /
K ) relied upon by the press for news of the Jud.l(:lal process. Clearly Justice
| Frankf‘ur ter's balancing formula has been 1gnored in favor of a preferred posi-
tion, ot for the first amendment, but for sixth amendment rights.

B. In Utilizing Clear and Present Danger Test

The clear and present danger test first espoused by Justice Holmes in
: ‘Schenck,‘“*l'" has had a long and checkered judicial history There 1s little argu- N
‘ment that application of the danger test has the potential for placing freedom - /
of expression in a preferred pos1t10n. Though the test has had only limited suc- - /
eess through the years, being used only 1rregularly, it played an important role 4
duri.ng the 1937-1951 period. One legal scholar, noting that vt(;ile first amend-
ment rights were upheld in a substantial rmber of cases during this period in
which the danger test might have been applied but wasn't the test was specifi-
cally relied upon to uphold freedom of expression in ét least nine cases. U5 . -
In 1951 however, the Supreme Court all but destroyed the effectiveness of -+ | |
the danger test by recasting the elements to be taken into account in a way which
_ drastica.’L‘I.;r lessened Justice Holmes and Justice Brandeis' emphasis upon “the im- |
mediacy of the danger. In Dennls v. United States!™0 the Court adopted language

used by Judge Learned Hand in his Second Circuit opinion which held that in each
case the courfs mist ask "whether the gravity of the evrl;' discounted by its '
improbablility, ;]ustifies such invasion of free speech as’ is necessary to, avoid |

~ the danger. "111‘7 The Court's maaority, in effect, turned "the clear and\\p:ce%sent
danger into a clear and "probable" danger test 1”8
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Six years a.f‘ter Dennis, however, the Court tended to resurrect the criterion

of 1.mm1nence vhich it had revoked in Dennis bj subscr_Lbing to an "incitement test"

~ which focused more on the substa.nce of expression rather than on the circumstances

‘under which it was comu’nmicated 149 Then four years later in Brandenburg V.

Ohio, 150 the Court joined the incitement test to the clear and present danger
doctrine.151 The courts, in other words, are to focus on both the character of
the defendant's expressmn as well as on the circumstances wnder which it was .
mde. 192

& Despite the troubled history of the clear and present danger test and de~
spite predictions that the test has been or will be abandoned by the Court, the
concept still appears to be a v1able f:Lrst a.mendment doctrine.153 Abridgement
of express1on by the state because of its content still requires evidence estab-

lishing both the clarity of the danger in terms of its potential for incitement

a and a showmg of a presence or :umninence that the advocacy will produce unlawf.‘ul

-
/

’

: action.

In Landmark Comrm:mcations. Inc. V. Virg ,1 4 for exanmle, the Supreme

Court held that the first amendment forbade criminal punishment of third persons
who are strangers - to an :anuiry, including the news media, for divulging or pub-
lishing truthi‘ul information regarding coni‘idential proceedlngs of a judicial

re\n.ew commission despite reliance by the Virginia Supreme Court on\ the clear '

and -present danger test. Chief Justice Burger, while expressing doubt as to the

relevance of the denger test in resolvmg the problem, nevertheless made an
orthodox application of the test. 155

| Earlier, however, in his Nebraska Press opinlon, the Chief Justice had used
Judge Learned Hand' "grav:l_ty of the evil“ concept as set out in Dennis in defin-
ing clear and present danger,156 leaving some doubt as to how the danger test

| will beuused by . the Court in the i‘uture. But the fact remains, “the Supreme Court
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is still using the da.nger test as espoused by J‘us vices Ho]mes and Brandeé.‘
"the more contemporary incitement test of Brandenbur ] in various first amendment
- cases.157 The lower courts -are also utilizmg the test 158 The continued use
: of the danger and :anitement tests in the bala.ncing-of-interest apprdacﬁ being
taken by the Burger Court can only help to advance the preferred position status

of speech and press guarantees.

C. In Safeguarding the Times "Actual Malice" Rule

The constitutional 1ibel priVilege established by the Supreme Court in 1964
can be viewed as a substa.ntive Judl(:lal doctrine enhancing the position of the
press 'to engage, with :mcreased 1mpun:Lty, in the "uninhibited, robust, and wide-'
open" debate on publ:Lc issues env:Lsaged by the Court. In New York Times Co. V.

. Sullivan the Court held that:
: The constitutional guarantees require, we thmk, a federal rule that
prohibits a public official from recovering damages fram a defamatory
. falsehood relating to his official conduct unless he proves that the
v faise e e Staropard of whaimer 1t a8 Pyt b
Th:l.s federal rule was extended to "public Tigures' three years laLter160 and final
| _1y to: include private persons if the statements concerned mtters of general or
| publ:Lc interest. 161 - |
A decade after the federal "actual malice" rule was established,’ however,
its btroad protection is viewed by some as being seriously eroded by a revisionist
. Court. In 1974, for example, the Supreme Court essentially reversed its Rosen-
‘ bloom private person decision, holdi.ng that any first amen}iment protection af-
' forded news media against defamath.on actions by public qfficials anc’ public ,‘T - S
. figures should not be extended to defamation actions by private persons even -
' -»though the published statements concerned issues of public or general interest 162
Recent decisions also have tended to restrict the definition of public figure,

"thereby a.ffording less protection to media l:Lbel defendants 163 A more substantial
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' threat to the preferred status afforded debate on public issues urder the federal
| Mactual malice" rule, however may be a recent case dealing With the question of

what should be the p_roper “pourdaries of pre—trial discovery in libel cases fallj.ng

. under the federal Tule..

- -'.were relevant in public figure libel actions.

The crucial question, which involved the scope of the ;]oumalist's exercise
of edito\ial discretion, arose from a’ $)+3+ million libel action brought as the’
' resuli\: of a CBS broadcast in 1973, a segment of that network's award-wmning
"60 Mirutes" program Justice White, writing for a six-member majority in
Herbert v, Lando, reversed the. lower court, 164 noting that the "actual malice" |

_sta:ndard itsel_f, by requiring public officials and pub]ic figures to prove knowing .
or reckless falsehood to collect damages, provi ded an adequate balance between a
libel plaintiff's reputational mterest and tne firsi' amendment's guarantee of a
free press 165 The Court reasoned that compel_'lj_ng disclosure of the beliefs and
- conversations of editors and reporters would not miconstimtionally chill edi-
torial decision making. 166 _\ | | | '
) - Juétice Powell, concurring, would give first amendment considerations more
| pref'erence, particularly in disputes about the relevance of specific discovery
questions.167 Ji ustice Brennan, dissenting in part agreed with the maioriw in -
rejecting a privilege. against inquiry into a reporter's mental processes, but
he urged a qualified constitutional privilege to protect "pre-decisional conmmi
cations" in the newsroom.168 Justice- Marshall, diss‘enting, argued for an abso- '
lute priv.Llege against discovery of "the substance of editorial conversation "
“but he agreed with the majority that individual "state of mind" inquiries were
virtually mendated by the "actual malice" standard 169 Justice Stewart dissented

because he did not think discovery questions concerning the editorial process ,
170 ' -
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: ) The controversial. .Herbert opinion brought what one jus'ticﬂe,labelled a :
' | "firestorm of acrimonious criticism"\from the press. 171 It magr well be, as. 4
-one jurist and law professor ‘has p01nted out, that although the Herbert de-
cision reunIes the defendant in a hbel action to’ testify as to "the operation
of his mnnd " it does not necessarily follow that the defendant is likely to
,adm:Lt that he harbored serious doubts as to the truth of the statements pub-
- 1ished. 172 A more preferred position approach, however, would have been that
suggested by Justices Brennan and Marshall, protecting from the discovery
process "pre-decisional comxmmications" which oceur in the newsroom. Other-

wise, how can editorial discretion adequately be safeguarded?

. D. In the Maintenan'ce' of Proceduralv 'Safe}zuar.ds |

In examining the prerrftse that freedom of expression stands ina preferred '.

p051tion in any judicial balancmg-of-interests approach, procedural as well as '

: substantive considerations are of importance. Application of the preferred posi-

| tion doctrine requires that general.hr higher standards of procedural due process
be mainta:tned where speech and press freedoms ere in. Jeopardy Likewise, nNaTToW- \
ing the- presumption of constitutionaJity through the applicauion of such consti- "

. .tutional doctrines as vagueness and overbreadth and relaxation of the requirement

- of standing to sue where first amendment issues are involved would all be con- |
.sistent with the preferred freedoms goal. 173 ) ‘ | L
" A statute is said to be defectively overbroad when Jt proscribes activities "f'

‘which are constitutiona.‘l.:ur protected--for example, speech and press activities-- -
as well ‘as activities which are not, such as the conduct aspects of picketing 171"

_ The vagueness doctrine, which has its: roots in the. notice requirements of due s

‘ process, holds that a statute must be drawn with enough clarity and speci:t‘icit}r |

that people will be- sufficiently apprised of what is expected of them. One of

T
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the on-going problems with legislating to regulate obscenlty, for example, is the - B

r_requnrement of specii‘icity under the Supreme Court's Miller V. Californla deci- :
‘sion. 175 Justice Brennan poi_nted out in Mil_ler that obscemt;r legislation has »;'
-long been characterized by :i.nherent qua.'lities of vagueness and overbreadth 176 _'
] " In the first amendment context, in contrast to other areas of law, the Su—%'
 preme Court has permitted attacks on overly brosd ‘statutes without requiring
| that the. person makl.ng the attack demonstrate that in fact h:Ls specific conduct
vjas protected. 177 '.[he reason for the special rule in the first amendment area,
‘according to the Court, is “that an overbroad statute might serve to.chill S
| "fragile" first amendment interests.!78 And, the Court has noted that: "The
‘use of overbreadth analysis reflects the conclusion that the possible harm to
_ society i‘rom allow:mg unprotected speech to go unpunished 1s outweighed by. the
vpossibillty that protected speech w1:L'L be muted. w179 The proh:Lb:Ltion against
gueness, llkewise, carries with it both a substantive commani as. wel_l as'a note
\g'uarantees 180. _ , _
Where first amendment freedoms are threa ened, it‘has been argued, the most
exar'ting measure of procedural due process. must be pres(,ribed if such i‘reedoms
" are to be sai‘eguarded 181 1t 1s not surprising, therefore, that the procedural
: -difficulties at the core of several -recent court decisions have tended to heighten
the controversy between the press and the courts. While an explication of. a]l of

»these decisions is beyond the scope of this paper, the following questions i1~

' lustrate three recent procedur_al concerns.

(1) Newsroom Searches

Why allow the newsroom of a newspaper to be searched for information rele-.

vant to a criminal investigation, even though_\the newspaper and its' personnel S

"are innocent parties?\ N R e T
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'.'Lhis question was posed in Zurcher Y. Stanford Dailx 182 Ihe U.S. District'

4Court had. ruled that a warrant search is permissible "only in the rare circum~

¢
I

stance where there is clear shmg that (1) important materials will be de- '

striyed or removed from the Jurisdiction, and (2) a restraJning order would be

futile."183 The Ninth Circuit affirmed.!8 The Supreme Court in answer to

darguments from the newspapeé,and 30urnalists that surprise wérranted searches '

of the newsroom would serious13r interfere w:Lth the ability oi‘ the press to

gather, analyze and disseminate news, ruled that the fourth amendment was ap-

pllcable to the press and Joumalists, just as it was app cable to 411 other

N pr0pert3r OWNErs. Justice White, writing -for the majority, noted that the framers

- did not forbid warrants where the press was invol Fd did not require .
special showings that subpoenas would be impractioable, and did not in-
sist that the owner of the place to be searched, if connected with the

. ‘press, gnl);st be shown to be 1mplicated in the offense being investi-

\ gated., /’/ 4

' v',' The Court po:1.nted out, however, that the fourth amendment did not prevent legis-

laimres from establishing nonconstitutional protect/ions against su«,h searches 186

and with:n a year a.fter the decision at least six states had passed statutory -

limitations with bills panding in seven other states.187 A muber of federal

' bills are a'l.so pending in both the House and Senate, including “two proposed by

the Carter a.dm:l.n:l.stration.188 - 4‘ ///

(2) Protection of donfidentiality 4 4

Why should a ;Journa.'].ist protected under the provisions of a state shield law
favoring confidentiality and secrecy of news sources be denied a hearing. on the
'1ssues of relevance, materiality and overbreadth of a subpoena seeld.ng thousands
.. of documents used in preparing an investigative story, documents protected ander '
the statute? : 4 o
This question was presented to the New J ersey Supreme Court in Farber v.
E J'ascalevich.,189 While the court agreed that Farber, sentenced to, six months in
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jall and fined $1 ,000, and the New York Times, fined $100, 000 plus $5,ooo a day :
for every day the court order wa{s disobeyed, were entitled to a hear:lng, the
majority rule.i that the right hzld been aborted since appellants had ref‘used to
- submit the naterial subpoenaed for an 1n camera inspection by the. court.19Q

o But, the court said,. "those who- in the future nay be ‘similarly situated are en-

v ._l

titled to a preliminary determination before bei_ng compelled to submit the sub-
- poenaed materials to a trial Judge for inspection. w19 This brought an strong

dissent from one member of ‘the court who wrote. - ‘-\ ‘
¢ A !
. I find it tctal]y ‘unimaginable that the magority can even consider al-
-lowing a man to be sent to jail without a full and orderly. hearingat
which to present his défense. Mr. Farber probably assumed, as dia |1,
that hesrings were supposed to be held and findings made before a per-
son went' to jall and note afterwards

; : . (3) Secret Subpoena of Records 4 o L’

. Wy should the government be permitted to secret13r subpoena the telephone
records of a news office ‘or journalist without giving the news organization prior
,notice and an opportunity to oppose the subpoens. in court?

This. guestion was before the U.S. (‘.,art of Appeals in Reporters Committee V. - -

. Amerir'an Telephone & Telega@ C0.193 The Reporters Committee for Freedom of the

Press sought declaratory and injunctive relief under the fn.rst and fourth amend-
e . ments after it had been disclosed that various Nixon admlnlstration agencies had :
secretly subpoenaed the office and home telephone toll records of at least eight
‘NEWs organlzations and” Jom'nalists in an effort to discover the identity of their
: comidential news sources.. The D.C. Circuit held that the first amendment was :
not violated by law enforcement officials' good faith 1nspection of jmumlists
telephone toll-call records that were released by the telephone company without
pI’lOI’ notice to aourna]ists. ‘The’ court reasoned that any first amendment ‘news -
gathering right was subject to those general and incidental burdens that arise -

.

. /
from good faith enforcement of valid civil and cri.minal 1aws.19’+
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. j The exacting measure of procedural due process desired|and needed from the
;]udiciary to safegua.rd first amendment freedoms is largely ssing from any of
the above examples. The unfavorable ‘r==sponse bv ‘the’ courts to such due process

concerns of the press has led the exechtive director of the Reporters Committee

“for Freedom of the Press to lament:

If the courts can authorize surprise search warrants and rmnmage
ug}im‘ very file in the newsroom; if the courts can subpoena an entire -
' file thousands-of documents without showing that a single document is
Hecessary; if the courts can secretly selze siu months of personal and
news office telephone records; if the courts can force disclosure of in-
ternal. newsroom discussions and private thoughts; if the courts can over-
ride state legislatures and trample state shield laws--what is left of
"the .concept that the government shall mske no law abridging the freedom
of the press?195

V. CONCLUSIONS )
If the Supreme Cou_rt is .to exercise its historic role as guardian of the
i\nﬁamental freedoms flowing from the speech and press clauses of the first amend~ .

', ment, it is imperative that those basic freedoms ‘be piaced in a preferred posl- ;

tion in any balancing-of-interests approach One writer, noting the governmental
barriers being erected to press freedom, borrowed a metaphor from Thomas Erskine! s'.
speech in- defense of Thomas Paine's Rights of Man in characterizing the present |
Court as"'a constitutional sentry fallen asleep w196

The' broad scope of the preferred position doctrine, as discussed above, would
:provide Iadequate sa.feguards for both speech and press guarantees if carefully ap-
plied by the courts. This is true in part because the doctrine reflects more than
its orilg:Lna.'L emphasis upon elimination of the presumption of constitutiona.'l.i‘qr em-
ployed during the 19’+O' s. And not only does- the preferred freedoms approach have
strong historical mderpimﬁ_ngs, the coctrine s premises are appllcable, individ-_

s ually or in tandem with other ;)udicial tests or doctrines, ina wide range of
v

judicial contexts as discussed 1n Section IV above.




‘The conclusmn is :l.nescapablee 'If freedom of expression is to play the :
vital role v1suaJ:Lzed by the framers of the Constitution,.a role which has been
givep at least rhetorical recognition by the majority of Justices serving on the

\ Supreme Court ‘sine uchenck, then these basic freedoms must be protected The _
. preferred position doctrine tends to place the dourts 1.n a more active role in
_safegua_ro:.ng expression guarantees. The related clear and present da.nger test
also emphasizes the role of the courts as guardians of fn_rst amendment rights.
The ba.'lancing-of-interest approach, on the other hand, has been more charscter=
ized by Judicial self-restra:.nt and "rationa.'li‘zations for letting legislatures .—
have their own way. n197 While the preferred position approach may not give the |

' .'absolute answers sought by the strict constructionists, the doctrine does supply

sta.ndards for Judlcial judgment which would be more acceptable to first amendment

"1ibertarians than the balancing-of-interests approach presently being used by |

| e Supreme Court. o - |

Beyond the espousal of the preferred position doctrine as a legal theory, '

it also has utillty as an article of faith in the democratic process.198 Freedom

ofl speech and press, as articles of faith, are so vital to the maintenance of &
.‘ free society that their primacy mst be recognized by both the courts and the

| ‘.-general ‘p‘rublic.' _And wiile press Tesponsibility is not mandated by the first .

amendment the succesz\Jl espousal of a preferred position mist go hand in r,n.nd

with a press performance which merits such a position and w:Lth an editorial "

: vigilance sufficient to maintaa_n a healths and free marketplace of ideas without

which the democratic process will flounder. : s
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. Reference Notes

- 1Justice Black, concurring in Smith v. California, 361 U.S. 147, 157-59 = .
(1959), said of'his absolutist position: ' y |
. I read 'no la abridging" to mean ro law abridging. The First Amendment,

which is the supreme law of the land, has thus fixed its own value on

freedom of speech and press by putting these freedoms wholly '"beyoxfd the /‘

reach" of federal power to abridge. No other provision of the ‘Consuitu- -

tion purporty todilute the scope of -these unequivocal commands of the

First Amendment. \Consequently, I do not believe that any federal agen- -

cies, including Congress and this Court, have power or authority to

subordinate speech and press to what they think are "more important |

interests." ' , - o
_But the balancing-of-interests theory repeatedly espoused by Justice Frankfurter

has been the more frequent approach taken by the Supreme Court. Concurring in

Dennis v. United States, 341 U.S. 494, 52425 (1951), Justice Frankfurter noted

that: ' S : . P

The demands of free speech in a democratic soclety as well as the intqrest
in national security are better served. by candid and informed weighing of
the competing interests, within the confines of the judicial process than
by annowncing dogmas too inflexible for the non-Buclidian problems to be
solved. . C o : ' o .

More recently Justice Blackmum, dissenting in the Pentagon’ Papérs case, said:

" Each provision-of the Constitution is important, and-I carinot subscribe -
to a doctrine of unlimited absolutism for the First. Amendment at the

~ cost of downgrading other provisions. First Amendment absolutism has
never commanded a majority of this Court. . ' o ’*

"

New York Times Co. v. United States, 403 U.S. 713, 761 (1971).
- 214, at 716, 719. | | a |
3For a’/scholarly discussion of the controversial Acts; see J. Miller, CRISIS
IN FREEDOM (1951) and J. Smith, FREEDOM'S FETTERS (19%6). .
S g, Fairfield, ed. THE FEDERALISI PAPERS, No. 84 (A. Hamilton), at 263-64
(24 ed. 1966). L : : . - \

SGall , Americans Favor Tougher Controls on the Press,

‘ 6see e.z. , Landau, The State of the First Amendmerit, 23(NIEMAN.REPORTS | . \\;‘
18-25 (1979);, Cronkite, Is the Free Press in\ America Under At k? VITAL v
SPEECHES, March 15, 1979, at 231-34; Abrams, Judges and Journ¥iists: Who Decides
wn’a-t?_.-zé NIEMAN REPORTS {BH—L»H (1974+) 5 Neuharth, The ers of an Imperial | -

- Tudiciary, VITAL SPEECHES] Féb. 1, 1979, at 253-55; Metavin, Journalists Versus

ustices, VITAL SPEECHES, Dec. 1, 1979, at 120-23. '~ =
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o  7spesch by Jack C. Landau, Mid-America Press Institute on Ihe State of the

L First Amendment--1980, St. Louis, Mo. (Jan. 25, 1980). :

: 8GaJJ.up,-:note 5 supra,-at 7. A 1976 study of the interdependence of the
 media and the law finds ironic overtones in the dispute between the press and
" the courts.. It is pointed out that judges; .as well as journalists, depend on .
"moral suasion for ei_‘fective,institutional survival." And, the study notes: '

The central foundation of support for the rulings of :the judiciary is
the people. That support can be most effectively achieved through the
media; . . . Such'a condition might be thought to lead to a level of
. cooperation between those in the éourtroom who interpret the law and -
' ‘those in. the newsroom who write about the conduct of the public business.

H. Simons& J. Califano, THE MEDIA AND THE LAW 2 (1976):

' 9Cain, The Firstness of the First Anendment,"65 YALE L.J: 46k (1956).

o 10The nrase is from McKay, The Preference for Freedom, 3+ N.Y. UNIV. L. REV.
N 1182 (1959). A U |

_‘”Despite this, most mass commmications law texthooks give scant attentlon

. to.the preferred position doctrine. See, e.g2. W. Francois, MASS MEDIA LAW AND

- REGULATION, 27, -32, L7, 87, 263-64+.(2d ed. -‘19’7é); M. Franklin, MASS MEDIA TAW, -

-~ 50, 51, 122, 448 (19775; D. Gillmor & J. Barrcn, MASS COMMUNICATION LAW, 27-3%,"
81, 172 (3d ed. 1979); H. Nelson & D. Teeter, LAW OF MASS COMMUNICATIONS, 11
(34 ed. 1978); D. Pember, MASS MEDIA LAW, 77-78 (1977). Another speech-press
nandbock for lawyers, J. Barron & C. Dienes, HANDBOOK OF FREE. SPEECH AND FREE

PRESS (1979), makes 1o mention of the preferred position-doctrine. o

1271 s metaphor is used in McKay, note 10 supra,*lé.t 3.

137, Emerson, TOWARD A GENERAL THEORY OF THE FIRST AMENDMENT 3 (Vintage
Books: ed. 1966). The Court has also recognized a so-called "societal function"
of the first améndment, a function.aimed toward the preservation of .free public
discussion of ‘overpmenta&/ai‘fairs'. See, €.g., Saxbe v. Washington Post Co., -
117 U.S. 843, 862-63 (1974); Houchins v. KQED, Inc., 138 U.S. 1, 31 (Stevens, J.,
dissenting). = Two authorities often cited by the Supreme Court in emnciating the
‘ theory that self-government -assumes an informed citizenry are James Madison and

 Alexander Meik_lethn.' Madison addressed the general a»_s“smnp'ti.on:
- A Vp'opular Goverrment , W'ithbuf- popular information or the means of acquir-
ing it, is but a prologue, to a farce or a tragedy; or,perhaps both. .

" Knowledge will forever govern ignorance. And a people who mean to be
Sy théir own-governors, must arm themselves with the,power knowledge glves.

, ‘ ‘ - | _
- WRITINGS OF JAN}E‘S MADISON 103 (G. Gurst, ed. 1910). -
Meiklejohn tied the societal i‘tﬁmtion to the First Amendment.s

o : Do . i

Just as far-as . . . the citizens who are to decide an issue are denied ac=
quaintance with information or opinion or doubt or disbelief or criticism .

.~ viich is rélevant to that issue, just so far the result ‘must be ill-censid- =

R - ered, ill-balanced planning for the general good. It 1s that mutilation -
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of the thinking process of the commtmlty agalnst which the FlI'St Amendment .
of the Constltution is directed. -

A, Meiklejohn, FREE. SPEECH AND TTS RELATION TO SELF-GOVERNMENT 26 (19h8)
. 14y, Hocking, FREEDOM OF THE PRESS 164 (1947).

155ee, e. .y K. Cooper, THE /RIGHT TO KNOW (1956); H. Cross, THE PEOPLE'S
RIGHT TO KNOW (1953); W. Marnell, THE RIGHT TO XKNOW: MEIDIA AND THE COMMON GOGD
- (1973);. C. Whalen, YOUR' RIGHT TO ” KNOW (1973);3 Etnerson, Legal Foundatio of the
Right to Know, WASH. UNIV. L.Q., 1 (1976).

16J'ustlce Rehnqulst d_'LstJnguishes the "utilitarian" justification, based
upon the right of a citizen as a means to the end of achieving certain social
purposes, from a second justification linked to the right to speak and publish
freely which inheres in every individual. See Rehnqulst The First Amendment:
Freedom, Philosophy, and the Law, 12 GONZAGA L. REV. 1, 197

’ 17See, - Dennls The Press end the Public Interest: A Deflnltional
11l emma, 23 DE PAUL. L. REV 937 (19’74)

' 18Rehnquist, note 16 s wra, at 7, quoting Z. Chafee, FREE SPEECH IN TE
UNITED STATES 3 {19). y

19It should be noted that for the flrst 120 yea:r's io]_'Low:’mg ratlflcatlon of
-the Bill of Rights cases based upon first amendment issues never reached the
‘Supreme Court. Wb:xle the constitutionality of the Alien and Sedition Acts was
never tested in the ‘courts, ‘the attack upon their validity is.said to have "car-
ried the day in the court of history." New York Times Co. v. Sullivan, 376 U.S. -
254, 276 (1964). It was not.until-1925 that the guarantees of the first amend- .
ment were made applicable to the states through the due process clause of the
fourteenth amendment in the Court's landmark decision in Gitlow v. New York, 268
U.S. 652 (1925). One of the first judicial doctrines interpreting the first v
. amendment was thé "free trade of ideas" concept of Justices Holmes and Brandels
in 1919, that "the best test of truth is the power of the thought to get itself
.. accepted in the competition of the market.'' Abrams v. United States 250 U.S.
616, 624+(1919) (Holmes, J., dissenting). This so-called "marketplace of ideas" .
}theory Views the first amendment as a protector of truth emerging from the pub-
-1lic discussion of competing ideas..- But, as one commentary has noted, such a.
- general theory or principle does not, resolve "hard cases." . The Court, tlgrough
the years, ‘has quested for "operatlve or functional tests permitting reasonablsr

. consistent decisions.” H Zuckman and M. Gaynes, MASS COMMUNICATIONS LAW 6 e

" "v'-(Nutshe]_'L Series 1977). A . \ e

2Q4elkleaohn, note 13 supra, at 17 For a simllar statement by J'ustlce Black, .

e see note 1, supra. -See &lso,-Cahn, Mr. J'ustice Black and First Amendment 'Abso-
- Iuvtes': A Public Interview, 38 N.Y. U L. REV. 37 (1 962)\ , :

: 21MeJ.lacle;]ohn, note 13\s upra, at 311—11-1 "For an expanded scussj.on'of tﬁese ,
. views, see A. Meiklejohn ‘POLITICAL FREEDOM: THE CONSTITUTION POWERS OF THE
" PROPLE. (1960). “ An application of Meiklejohm's contextual \approach is evident in-

- 'the Court's . formulation of a constitutional 1ibe1 defense in I\Tew York Times Co. V. -

. SulLvan, 376 U. S 25’+, and its progeny : . \
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22patee, review of A. Meiklejom FREE SPEECH: AND ITS RELATION TO SELF-
GOVERNMENT (1948), 62 HARV. L. REV. 89é (1949). For a similar view, see Levy,

LEGACY OF SUPPRESSION xix, 2’+771+.8 (Torchbook ed. 1963).
- 237, (nafee, FREE SPEECH IN THE UNITED STATES 31 (Anthenium ed. 191).

Chief Justice Vinsoq applied the cing test in a 1950 case in passing upon

the validity of congr.essional action against Commmists. He wrote: -

‘ . " When particular conduct is regulated in the interest of public order,
~w . and the regulation results in an indirect, conditional, partial abridgment
- of speech, the duty of the courts is to determine which of these two con-
flicting interests demands the greater protection under the particular cir-
* cumstdnces presented. ~ s . ,
/

American Commmnications Ass'n, CIO v. Douds, 339 U.S. 382, 399 (1950) .-
) ,‘)T*S'ee" es.g., Note, The Speech and Press Clause of the First Amendment as

Ordinary Lenguage, 87 HARV. L. REV. 374, 379 (1973). The balancing approach

raises other questions, for example, who should do the balancing, the legis-

lature or the Court. Chief Justice Vinson in espousing balancing in American

Commmications Ass'n, CIO.v. Douds, 339 U.S. at 399 (1950), viewed the legis-

lature as carrying the primary responsibility. Such a view is assoclated with

the doctrine of judicialirestraint, that if a statute is reasonable then it
~ should not be overturned. ' Justice Black would avoid balancing first amendment
- Interests.  He notes that: N L : o

Of course the decision to provide a’constitutional safeguard for
“a particular right, such as . . . the right of free speech protection of
the First [Amendment], involves a balancing of conflicting interests. -
. .. I believe, however, that the Framers themselves did this balancing .
when they wrote. the Constitution and the Bill of Rights. P

‘Black, The Bill of Rights, 35 N.Y.U. L. REV. 865, 879 (1960). Balancing may also

be classified as either "ad hoc," a case by case bdlancing of specific interests -
applicable to the facts of a particular case, or ngefinitional," where the balance

. struck has a more general application. See e.g., Cunther, In Search of Judicial
Quality on a Changing Court: The Case of Justice Powell, ol STAN. L. REV. 1001,
10%6227 68 972); Nimmer, The Right to Speak from Times to Time, 56 CAL. L. REV.
935 (1963). - : R

257, Emerson, THESYSTEM OF FREEDOM OF EXPRESSION, 718-21 (1970).
%10 at 721 IR
27304 U.8. 14k, 152 n. ¥ (1938).

- 287nhe footnote was SO d_‘es_c.:ribuéd.in‘Mason, The Core of Free Government, 1938-LO:
7 Me. Justice Stone and "Preferred Freedoms," 65 YATE L.J. 597, 600 (199%6). = -

29304 U.8. at 152 n. 4, See also, M. Shapiro, FREEDOM OF SPEECH: THE SUPREME
COURT AND JUDICIAL REVIEW 58-59 (1966); C. Pritchett, THE AMERICAN CONSTTTUTION
%Oggg)ﬁd ed. 1977); S. Kislov, THE SUPREME COURT AND POLITICAL FREEDQM 28-39 -

: 1 ° ;] ' .. - ' | , b R . v . o
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30See text accompanying notes §LF2-1+8', infra.

- 318ee, e.g., McKay, ndte 10 supra, |at 34, and Céa"hn; note 9_Isup_'_'r o |
I 32For a documentation of: these _fih%i_ngs, see Cahn, note /sup'ra, at W70-73.

331 ANNALS OF CONG. 453 (1789). | | o - !
. 3Bridgés v. California, 314 U.S. 252, 265 (1941). For a critical discus-
“sion of Justice Black as political-legal historian, see’Teeter and Yodelis Smj]vth,
- Justice Black's "Absolutism": Notes on His Use of History to Support Free Fx-| -
Pression in JUSIICE HUGO BLACK AND THE FIRST AMENDMENT 29 (Dennis,. Gillmor, Gjey,
' / / ' : .
o ;
365ee note 19 supra. / S

Calaa
i~

7

1
/
/

. eds.-1978). , o _
© 351 ANNALS OF CONG. 457 (1789). See_also,/Cahn, note 9 supra, at 468.
37249 U.S. 47 (1919). . S | L ’l/
3814, at 52. | - | I ' |
|

. 39ee, e.g., McKay, note 10 supra, at 1191. Justice Holmes, noting in| - .
- Schenck that "the character of every act depends upon the circumstances in which - .
1t 1s done," said:  "The question;in every case is whether the words used are -
used in such circumstances and are of such a nature as to create a clear and

‘present danger that they will bring about the substantive evils that Congress

has a right to prevent." 249/U.S. at 52:. ' .

4Opbrams v. United States, 250 U.S. at 630 (Holmes, J., dissenting).

K
/
/

418ee, e.g., Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J.,
¢oncurring); United States v. Schwimmer, 279 U.S. &k, 654-55 (1929) (Holmes, J.y °
dissenting); Stromberg v. Califormia, 283 U.S. 359, 369 (1931) (Hughes, C.J.,
writing for. the majority); Herrion v. Lowry, 301 U.S. 242, 258 (1937) (Roberts, -

J., writing for the majority); Palko v, Connecticut, 302 U.S. 319, 327 (1937) -
- (Cardozo, J., writing for the majority); Lovell-v. City of Griffin, 303, U.S. W,
450 (193é -~ (Hughes, C.J., writing for the ma jority). ~ . .

'LFZSee/./teJct accompanying notes.27-31, supra.

. e, rote 29 swra, at36. S
Mpegu.s. g, 16 (1939). |

—45Jone§__._3z,g_ppgl_:_‘g_ka, 316 U.S. 584, 608 ‘(1942) (Stoney C.dw, dissent_:iqg).—\ R
' ,One source has suggested that|the judiclal origin of the preferred position.con-
" cept might be found in Justice Cardozo's statement in an earlier decision that

" freedom.of speech and thought is "the matrix, the indispensable condition, of\-

" nearly every other form of freedom. " Palko v. Connecticut, 302 U.S. at 327.
A similar position was taken in 1937 in Herndon v. Lowry, 301 U.S. at 258-5’9._\

Wpurdock v. Pernsylvanda, 319 U.S. 105, 115 (1943). S

<o
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: '1*78ee e. Poulos v. New Hampshire, 3’+5 U.S. 395 ’+23 (1953) (Douglas Jey
dissentings United States v. Rumely, ’+5U S. W1, 56-5"7 (1953) (Douglas, J., U
concurring); Saia v. New York, 33% U.S. 598, 562 19’-}8) Marsh v. Alabama 32
U.S. 501, 509 (1946); Prince v. Massachusetts, 321 U.S. 158, 16465 (1944).” See

also, McKay, note. 10 supra, at 1223-27, for an appendix listing these and other
preferred position statements . .

Y8momas v. Collins, 323 U.S. 516, 529-30 (1945). |
 %%Gsvacs v. Cooper, 336 U.S. 77; 90, 95 (1949 (Frarﬂ&furter J., concurring).
For other denials, see Ullmann v. United States, 350 U.S." 422, l4r39-’+0 (1956) 3"
Poulos v. New Hampshire, 345 U.S. at L+05, Jone 'v. Opelika, 316 .S, at 504-96."

50\4cKay, note 10 supra, at 1192, :

. 51 336 Uj S. at 95 (Frarﬂd‘ln'ter, J. concur_rin'g),. ' Responding to Frankfurter's .
concurrence, Justice Rutledge wrote: L ' '

I think nw brother Frankfurter demonstrates the conclusion opposite to that
which he draws, namely, that the First Amendment guaranties of the freedoms‘

of speech, press;, assembly; and religion occupy préferred position not
only in the Bill of Bights but also in the repeated decision of this Court

336 U.5. at 106 (Rutledge, I, dilssenting) i |

521d at % (Franlcfm'ter, Jey ncurring) " -
: 53Douglas V. City of Jeannette, 19 U. S 158, 181 (1943) 'McKay, writing in -
1959, note 10 supra, at 1182, consider Justice Frankfurter as the only justice
to expl_lcitly oppose the preferred p sition doctrine. . ,

- Psee, Krislov, note 29 supra, at 117, citing Craig v. Harney, 331 T. s. 367,
391 (19970, -

- 9McKay; note 10 supra, at 1190, states "that every member of the Court
since 1919 has concurred in one or many of the collected expressions of prefer-
ence for the first amendment " :

56Krislov, note 29 pra, at 90

57283 U.S. 697. c

58New York Times v. United States, 403 T. s. 714

~ 5914.. at 711+, quoting Bantem Books, Inc. v. Sullivan, 372 U. 5. 58, 70 (1963)
and Organization for a Better Aust:Ln V. Keefe, 402 U.s. 1 5, 1+19 (19‘71) ,

6Q+08 U.5. 665 (1972). . S
6114, at 721 (Dovglas, J., dissenting).
| 62418 1.5, 241 (1974). I
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63_I_c_1_. at.258. For similar views of the Chief Justlce about. first amendment
protection of the edltorial process, see Columbia Broadcasting System, Inc. v.. '
Democratic National Committee, 412 U.S. 94, 12425 (1973) and Pittsburgh Press.
Co. v. Pittsburgh Commission on Human Relations, 413 U.S. 376, 393-95 (1973)
(Burger, C.J., dissenting). ' i ' :

e

Hee, e.g., MeKay, note 10 supra, at 118+
| 6_5/s“ée_ note 39 supra. o
66376 U.5. 25k o | - -
6714, at 285-86. o |
‘68t evart, Or of the Press, 26 HASTINGS L.J. 633 (1975):
6914, at 632. "
70_1@. at 633.l
7114, at 63 | |
- 72_1_(_1_. Aat. 636._ The "éﬁecld.ng ﬁalue" in first amendment theory espoused .by» _
' Vincent Blasi also provides strong justification for journalistic autonomy if - .
free speech, free press, and free assembly are to serve in checking the abuse- .

of power by putlic officlals. . See, Blasi, Value in First Amendment
Theory, 3. AM. B. FOUNDATION RESEARCH J: 527, 6 . o -

731d. at 636.

" Mpbrams, The Press IS Different: Reflections on Justice Stewart and the

Autonomous Press, 7 HOFSTRA L. . 563 (1979); Bezanson, The New Free Press .
Guarantee, 5\3 VA. L. REV. 731 (1977); Blanchard, The Institutional Press and Its

First Amendment Privileges, (1978) SUP. CT. REV. 2253 Bork, The First Amendment -

. Does Not Give Greater Freedom to the Press Than to Speech, 12 CENTER MAGAZINE = -

28 (March-April, 1979); Comment, The Ri t of the Press to Gather Information .

- Aftér Brangburg and Pell, 124 U. PA. L. REV. 166 (1975 s -Lange, The Speech and . -

~ Press Clauses, 23 U.C.L.A. ‘L. REV. 77 (1975); Lewis, A Preferred Position for

- Journalism?. 7 HOFSTRA L. REV.: 595 (1979); Nimmer, Is Freedom ‘of the Press-a - =

. Redundancy: What-Does It Add to Freedom of Speech? - 26 HASTINGS L.J. 639 (1979)3

"'Note, First Amendment Interest Balancing--Behind Bars? 33 .U. MIAMI L. REV. .680. -

= . (1979) s Note, The:Suj reme Court and the Not-So-Privileged Press, 13 UNIV. RICH. . - .
o L, '-'REV;'-_’313.;_‘219‘79 s Powe,’ ' ast] Press, 55 TBEX. L. REV. 39 “976); - ©
. Sack, ‘Reflections-on:the Wrong- s Special Constitutional Privilege for - | =
' the InstitutionalPress,-7 HOFSTRA L. REV.

P Teme Court ‘and: the Press:: Freedom or Priviles

. Van Alstyne, The Hazardssto:the Press. of. Claimin
. “HASTINGS L.J. 76%1.(1977);: Wharton, Freedom of

29. (1979)3 Symposium Comment, The .

%, 1> AKRON L. REV. 261 (1978);
7 a "Preferred Position." 28 ¢ ot
eech:or of -the Press: The

- Broadeaster as Citizen and Institution,

© L TRgs.on. 1635 (19790

-
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, '(:1 978!;6%%&%.’ J%c&g%gnﬁlgﬁigﬁgﬁn;re‘s’s \Crlclfg%rm ;:ittgglgéi.cgﬁisggn o
on Humen Rellations, 413 U.S. at 400.(Stewart, J., dissenting)y CBS v. Democratic -
National Committee, 1412 U.S. at 133-46 (Stewart, J., concurring). o

’i77Abraxﬁs, note 7L|-: supra,, at’565-6.6_, n. 111- |
78435 U.S. 765 (1978). | | |
. 7oodale, News Media and the Lav, .(1,978) COM. LAW 173. - 1 &,
80435 U.S. at 798-99. o |
81303 .8, at 450, |
82328 1.5, 331, 36+ (1946).
| 83408 U.S. at 7045.. .

- Bipipst Nat'l Bank of Boston v. Belotti, L+3'5 U.S. at 802 (Burg&-, C.J., con-
CSsus. g9, oy
88135 0.5. at 839. B o | -

o, at 837. ,' .

' | " .88lc_1_.': at 849 (Sfey):érf-, I concurring)

‘~-89I.angé,'note-r7’+- supra, at 88.
| ‘Ppbrams, note _74‘5\}. ré, at."5’?9.
N Nimmer, n’ot\';e 74 supra, at 658.
- 9Lewls, note 74 supra, at 599
' '9.31.311g.e.’, note '7L|-su ra, -at 88—91 .

/

 %45ee, e.g., H. Meluhen, UNDERSTANDING MEDIA (1964); H. MeIuhan & Q. Fiore, / o
THE MEDIUM IS THE MESSAGE (1967). / ST s

Lol 9For an argument that the speech clause also ‘affords protection for the
* meédium of commmnication, see The Message, the Medium, and the First Amendment,

. - address by Irving R. Kaufman, judge of the United States Court of Appeals, Second
- Circuit, at New York University School/of Law (March 18, 1970). Co o

‘ 9635ck,,' ndt.e 7l supra,. aj: 633, citing Lovell v. .Cit}.'f-éf Qriffiﬁ, 303 Ii.S'.i
A 452 (1938); First Nat'l/Bank ‘of Boston v. Bellotti, 435 U.S. at 7813 Cox
© Broudcasting Corp. V. vCohn,/H-Z_O U.S. 469, 491-92 (1979). - L :
. . . ) L . /\‘ . R . . . . . .. . .
. 927 u.s. 539, 560/(1976).,

/




: ,98Bork, note 74+ supra, at 31. | | _ o . 5 ,
991d. at 30, - T e S /'/;'

1'001__d_.' at 331 . See also, Kampelman, 'Tllle”POWGI’ of the Press: A Problém .fqz_' Our
Democracy, POLICY REVIEW, Fall 1978, at 7. - - '
| 101yan Alstyne, note 74 supra, at 769.
102 erbert v.'.Lando, 568 F.2d 974, 976 (24 Cir. 1977). |
. 103gee, e.g:, Organization for a Better Austin v. Keefe, 402 U.S. 415; Lovell .

v. Griffin, 303 U.S. 444; Philadelphia News, Inc. v. Borough Council, Ete., of
Swarthmore, 381 F. Supp. 228 (E.D. Pa. 19743. . :

_ 1o’Flo;‘/d..lu')rams és-quoted‘ in Gil]mor;' Even Our S-‘upremé' Court Friend'smuivocate' '
About the.'Right! That Protects Newsgathering, THE BULLETIN, December-Jamuary 1979,
at 9. | o ' ' ' a

o 10'5'Se'e e.g., .olun'lbia, Broadcasting System, Inc. vl.'.Democratic liational Com~ -
mittee, ¥12 U.S. gt 124-25; Miami Herald Pub. Co. v. Tornillo, 418 U.S. at 258.
) 106See, e.gv'., Cox Broadcasting Co. v. Cohn, 420 TU.S. 4693 Landmark Commurica-
. h )
- tions, Inc. v. Virginia, 435 U.S. 829; Oklahoma Pub. Co. v. District Court, 430

U.S." 308 ,(19‘77)% Smith v. Daily Mail Pub. Co., 99 S.Ct. 2667 (1979). Contra,

© Zaachini. v. Sceripps-Howard Broadcasting Co., 433 U.S. 662 (1977) (right to pub-"' o

 1ish denied by, 'right to publicity" of a public figure); F.C.C. v. Pacifica .
Foundation, 438 U.S..726 (1978) (right to broadcast words considered "indecent"'.

" denied).

1O'7Sée,ie.g. Branzburg %r.'-Hayés’ 1+'O8P'U.S...:atv 681':' Zemel v. Rusk 381 US 1 -
17.(1,v g .,. o . ,'.,_ : .,, o ? e ;,.

108408 1.5, at 684-85. -
10917 0.5.-817 (197).
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119Shap:Lro,\xote 29 s1 ra, at 108
"1208ee text accompanying notes 5'7-67, Supra. |
121gee, e.g 5 Patterson v. Colorado, 205 U.S. 45k (1907)
122Nea:r' V. MJ.nnesota, 283 U s. at 716 '

12337 T, s. 58, 70 (1963). |
12yew York Times Go. V. United States, L+o3 US. at T
125402 U.s. L+15, 419 (1971) o ' '

| 126Id at 714. N

127Barron and. Dlenes note 11 supra, at 37

\ 128Freedma.n V. Ma.ryland, 380 U.8. 51, 59-60 (1965) See also, National :
Socialist Party v. Village of Skokie, L1-32 U.8. 43 (1977)5 Sou.theastem Promo- o
S tions v. Conrad Li-20 U.s. 51+6 (1975) ‘

T 129See, e.g:, Nebrasks Press Ass'n V. St'uart, 427 T.8. 539, in which the
o ;_'Court invalidated the use of judicial "gag" orders where the circumstances used

et justlfy ‘them-do not constltute a clear and present danger to the admlnlstra-»
i tion of Justice. oy .

| 1300klahoma Pub.’ Co. V. District Court, L+3o U.S. 308 (19’76) See also,‘
“Smith v Daily Mail Pub. Co., 99 S.Ct. 2667, First Nat'l Bank of Boston V.
-~ Bellotti, 435\U.S. 765; Landmark Commumnications, Inc. v. Virgi.nia, 435 U.S.
- -829; Cox Broadcastlng Corp . Cohn, . Li-20 U. S 469..

' 131For a dlscussion of the case, whlch never reached the Supreme Court, see -
H-Bomb Magazine Article Restrained, 3 THE NEWS MEDIA & THE LAW 62-68 (May-June
-1979) and Pro ‘essive Case Ended 3 THE NEWS MEDIA &: IHE LAW 52-53 (Nov.-Dec.

1979).
» 1321+13US 376 \
_133a. at 395. \%\_ L
134oth v. United States, 351+U S. 476, 481 (1957) :
1357.0.0. Vo Pac:Lflca Fomdation, 438 U.S. at 731 -

v 136Penne]zca:mp v. Florida, 328 U S. at 355 (Frankmrter, o5 éoncurrlng) For-
a more recent judicial expression on fair trial and free press relations, see . -
Burger, The Interde endence of Judlcial and Journalistic lndenendence, 80 CASE &
COMMENT 10 (1979). ~ o , _

“137me Gourt in Nebraska Press Ass'n V. Stuart, 427 U.S.-at 562, held that
the clear and present danger test in such cases could be satisfied-only when a .
trial judge had detérmined that°“ "(a) the nature and extent of pretridl news
coverage, (b) whether other measures would bé’ likely to mitigate the- effects of




w8
o unrestra:l.ned pretrial publlcity, (c) ‘how effectiyely a restraining.order would
Operate to prevent the threatened danger."

o Chief Justice Burger, summmg up ‘his analys:Ls the confrontation between -
~ prior restraint imposed to protect orie vital constititional guarantee--a falt
" /trial--and the explicit command of another that freedom to publish not be:
o abridged, wrote: '"We reaffirm that the ‘guarantees of fireedom of expression are
. not an-absolute prohibition urder all' circumstances, bu the barriers to prior
- i_'gstra:iré;:oremain high and the presumption against its use continues intact." N
. at . N\

1388ee, e.g., sections on "Gag Orders" and "Fair Trial-
NEWS MEDIA & THE LAW (19‘7‘7-19‘79) o '

~ 13%65 F.20 196 (5th cir. 1972), cert. denied, 1k U.S. 9 9 (1 ’3).

1099 5.Ct. 2898 (1979).

1M, at 291417 (Powell, J., dissenting). ¢ |

7 42per a general sm:ma.ry of extensive post-Gannett efforts by the lowe.r
courts to close both pre-trial and trial proceedings, see S ecret CourtS° Special

_ Report, 3 THE NEWS MEDIA & THE LAW 2-24 (Nov.-Dec. 19‘79)

1’+399SCt.at2912n.,25 N S Ly
1““8ee text accompanying notes 3‘7-39 upra. o

- 1)*'SCra:Lg V. Harney, 331 U S 367, 3‘73 (19“—‘7) Pennekamp V.. Florida, 328 U.S.
" at 335; Thomas v, (o , 323 U S. at 530; West Virginia State Bd. of Education A

* v. Barnette, 319 U.S. 63&34 (1943)3 Taylor v. Mississippi, 319.U.8. 583, '
- 588-90 (19%-3), Bridges Ve California, 31k U.S. at 263; Carlson v. California, . - .7

' 31ous 106 ’113 (1940) 3, Thorrhill v. Alabema, 310 U.S. 88, 104-5 (1940)5 Herre

" don v. Lowry, 301 U.S. at 260. /In two other cases) Perminiello v. Chicago 337 -

' U.S. 1, 45 {11949) and Cantwell’ v. Cormecticut, 310 U.S. 296, 308-11 (19L+03

‘_reference to the danger test appears to be dicta. : '

631 U.5. gk, S
7pg,” at 510 quoting from the lower court Op:m:Lon at 183 T. 2d 201, 212 (2d |
ClI". 1950). : |

_ 1l*81'1‘or a discuss1on ‘of the effect of the Denms reinterpretation, see McKay,
‘ l"note 10 supra, at 1209-12. o

* M95ee Yates v. United States, 39+ U s. 298 3|8 (1957)
15036'7US 290 G 961) -

- -’ 151The enburg majority, in overtu.rnlng Oth s criminal syndicalism |
statute, said.;_,. _

[T]he constitutiona.l guarantees of free speech and free press do not permit
. _-; a State to forbid or proscribe advocacy of the use of force or of law '




' violation. except where such fadvocacy is directed to inciting or-lpro'ducing ,
jmminent lawless action and is likely to incite or produce such actions.

_1 5.2For a discussion of the lioistory‘ of the dangei' doctrine, see Gunther,
Lean:led Hand and the Origins of Modern First Amendment Doctrine: Some Fragments
of History, 27 STAN. L. REV. 719, 753 9. .

.

. ‘153F0r‘Ia discussiori of the ‘: dontemporary approaéh uSéd by the courts, see
Barron & Dienes, note 11 supra, at 24-31. k

194435 7.8, 829.
S 155The Chief J'ustice wrote:

Properly applied, the test requires a court to make its own inquiry into
the imminence and magnitude of the danger .said to flow fram the particular
utterance and then to balance the character of the evil, as well as its °
likelihood, against the need for free and unfettered expression. The L
" possibility that other measures will serve the State's interests should
- also be weighed. - o T o

| 14. at 8h2-43.

! B S

158427 U.8. at 562,

“ © 1573ee, .e.g., Commmist Part?‘of Indiana v. Mmitcom'b,' Mk U.S. W (19’711-)';
‘Hess v. Indiana ,“n 14 U.S. 105 (1973); Cohn v. California, 403 U.S. 15. (1971).

1%8por a listing of such case‘s,' see Barron & Dienés, note 11 supra, at .
-30-31. . S ' 3

159376 U.s. at 279-80. | | .,
160curtis Publishing Co. v. Butts, 388 U.S. 130 (1967).
‘_1_61Rosenbloom v. Metromedia, Inc_;_,_’+03 U.S. 29 (19713

. 162ertz v. Robert WelchsIrc., %18 U.S. 323, 332 (1974). The complexity
of the Gertz opinion and ity impact on the law of ‘libel, of course, goes far
beyond the limited discussion here. See €.g. ,  Collins & Drushal, The Reaction
. of the State Courts to Gertz v. Robert Welch, Inc., 28 CASE W. RES. L. REV. 306
"= (1978); Stonecipher & Trager, Ihe Impact of Gertz on the Law of Libel in I1linois,
'S. ILL. UNIV L.J. 73 (1979). IR - 1 S

- 16314, .at 352, See aldo, Hutchinson v. Proxmire, 99 S.Ct. 2657, 2687-88
(1979) ; Wolston v. Reader's Digest Assn.,.Inc., 99 5.Ct. 2701, 2706-7 (1979)5 .
Time, Inc..v. Firestone, 424 U.S. 148, 453. (1976) . S S

164 Distriet Court had ruled that aspublic-libel plaintiff is entitled
to a fliberal-‘mtérpretation!of the rule concerning pre-trial discovery. Herbert
v. Tando, 73 F.R.D. 387 (S.D.N.Y. 1977).  On interlocutory appeal, the Second - .
~.Circuit, reversed, corcluding that: "If. we:were to‘-‘\a]low selective disclosure - -
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v of how a jmlrnalist -fbrmu_];}ated.his' judgme'nts on what to print or not to print,
- we would be condoning judiclal review of the editor's thought processes."
568 F.24 974, 980 (24 Cir. 1977). o C S '
16599 s.ct. 1635, 1645-46 (1979).
p o, 16614, at 1646-47.

16714. at 1650.

—

16814, at 1651 (Bremnan, J., dissenting in part).
16914, at 1663-66 (Marshall, J., dissenting).
170@_. at 1661. Justice Stewart wrote:

What was not published has nothing to do with the case. And liability ulti-
mately depends upon the publisher's state of lmowledge of the falsity of
what was published, not at all-upon his motivation in publishing - it--not

at all, in other words, upon actual malice as those words are ordinarily
understood. : / ' : : :

. 17For a candid review of-.this criticism, see text of address by Justice -
Brennan, Newhouse Law Center in New York, delivered six months after the decl- -~
" sion; 5 Med. L. Rptr. 1841 (Oct. 17, 1979). . . ‘

. 172g0]af1uss, Herbert v. Lando: No Cause for Alarm, 1 COM. & THE LAW 68
, (1979‘.)‘. : ) ’ R ‘ o : : ~
}- "\1?3.‘5‘01' a -discussion of this approach,. see McKay,i note 10 su ra, at 1217-22.

é
f .

APipnopnhill v. Alabama, 310 U.S. at 99-102 See also, Erznoznik v. City

of Jacksonville, 22 U.S..205, 210 (1975); Gooding v. Wilson, 405 U.S. 518,525 -
(1972) Cohen v. California, 403 U.S. at 26." . - R

- 175+13 U.S.. 15 (1973). . One of the three prongs of the Miller Court's basic
guidelines for "the trier of fact" is '"whether. the work depicts or describes, In
a patently offensive way, sexual conduct specifically defined by the applicable
state law." Id. at 24 "~ -° D SR . SR

. V7614, at W7 (Brmnan, J. ',vv,'dis'sent‘ing')‘g |
‘%ﬂ‘"‘ ) L 1778 . v- ..‘ ) .‘ .1_, . ‘.o L. )—*- ‘A - 8 8 - 6 ~ R . N /.
™y  1773ee, e.g., Bigelow v.. Vifginia, 421 U.S. 809, 815-16 (1975); Gooding v. .,
7 Wilson, Eo's"—g' .5 at 531-22; Dombrowskl v. Prister, 380 U.S. 479, 188 (1965). s

b

- Bee also, McKay, note 10 supra, at 1217-18. .

_ 17BBates v. State Bar of Arizona, 433 U.S. 350, 380, (1977)... - ©- e
Lt 17914.. :ati 380.  But the'Court, noting that overbréadth is "strong medicine,"
" declined to apply 1t fo professional advertising, "a context where it s mot
o n.e'c':essary,lto‘fuxfther_its.j:'r_xte‘nded..o,bje'ctive." 'Id. at 381, - R
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: 18%cKay, note 10 s ra, at 121l " See also, Coll:.ngs Unconstltutional
Uncertainty--An Appraisal, %0 CORNELL L Q 193 Z19§5) o

» 181Justlce Br-andeis, for example, recognlzed “the necessity for hlgher
- standards of procedural due process when "liberty of person and.other constitu-
tional rights" are in question. St. Joseph Stock Yards Co, V. United States,.
298 U.S. 38, 77:(1936) (Brandeis, J., concurring). And JuStice’ Douglas has ' "
-noted that "1t is not without significance that most of the provisions of the = . .
- Bill of Rights are procedural." Joint Anti-Fascist Refugee Comm. V. McGrath, \
' 3’+1 U.S. 123, 179 (1951) (Douglas, J., concurring).

18236 1.5, F47 (1978). T | B o
183gtanford Daily v. Zurcher, 353 F. Supp- 124, 135 (N.D. Cal. 1972).
184550 7,20 4k (9th Cir. 1972)
185,36 0. S., at 465.
18614, at 57.

187366 Newsroom-Search De01s1on Stirs State Actions, 1 PRESSITME 30
(Nov. 1979).

'197 )188They aré 3855 and HR31186 see CONGRESSIONAL QUARTERIY 2836 (Dec. 15, -
9 BN

_y:-:189394 A2 330 (N.J. 1978), cert denied, L+39 U.S. 997 (1978) _
19039’+A2d at 337. '\ - S o

19114, at 338, e T -

1921d. at 343 (Pashmm, JTey d1ssent1ng) _
| 193593 F.2d 1030 (D C. Cir. 1978), cert. denied, W40 U.S. 9l+9 (1978)
1914, at 1051.

195I.a1r1dau, note 7 __g_.

| 19€yote, First Amendment Interest Balancmg--Behmd Bars? 33 UNIv MIAMI
L. REV 680 (19‘79 Er:slcme sa:Ld. . o

: Let us consmer, rcv Lords, that arbltraly power has seldom or never
‘béen introduced into amy: country at once. It mist be introduced by slow
degrees, and as if it were 'step by step, lest the people should see its -
- approach. . ‘The barriers and fences of people's liberty must be plucked )
" up one by one, and some plausible pretenses mist be found for removing = .
or hoodwinking one after: another, those sentries who are posted by the -
' constl’cutlon of a free cuuntry for warmng the people of “thelir danger.
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- 197Pritchett, note 29 supra, at 312.

- 198For example, Judge ’Say‘I. Gurfein, U.S. Court of Appeals, Second Cir-
, cult, who as district judge refused to prohibit publication of the Pentagon
Papers, has noted that:. _ . ‘

« . . It is a faith that life can be lived better if we do have a free

press. And surely, individual 1life can be lived better if we have free

speech. This Tequires falth, as well however that the newspaper publisher A
is not only a businessman, but as the Savings Bank advertisements tell us,
he is also "People." As one of the people, he is expected to avold the

grossly unfair or the grossly distasteful. The newspaper ethic is a vari-

ation of noblesse oblige. The fourth estate should acknowledge its con-
temporary rank as the only order-of nobility tolerated in a republic.

My theme is that the free press part of the First Amendment has -
become an article of faith like Americanism or motherhood. One does R
not have .to prove that Americanismils the best way of 1ife or that S
. mothers. are nice ladies. L :

Gurfein, Law and the Press, 5 N.Y.C. BAR J. 170, 172.
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