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-

tnzEnx the Subczmmittee -or this opportunity to appear
today <= this oversight 1=2aring ¢ the implem@ntation of the Chilc

Aruse =-=v: tizn and Tre7—ment ar  Adc¢-tion Reform 2act of 1978,

b, L. 5-2i6, Tz, r to &=suming - o“resent position, I was Chisf
2f Tho Spaciz o Litige ilon Sectiorn -: :he Civil Rizhts Division.
©o-cr 1s resiiasizoe Iz ouar litiga :cn to protec. the rights »f
i1st: . .z:iona:z-zed personrs. My remar s will focus or ths activi-
t .28 .Z t.:z Department ¢ Justice -z -"rding the zbu: ¢ children
.. .z.tions.

3 definea in th: . 11d Ab_= -revention and -atment 7 :t,

ar... Zrendes fw RP.L. 95-_.2°), cniit -_:se and neglec reans the

phvsiz: ! or mematsz 1injurv, sexual zz.s. or exploitaticn, negligent
trezTme~ o, o mElcreatm: -z of a chi_d unifer the age o eighteen

crz the 24 spEcif led by tz2 child prote:-tion law of t : State in
cuesT_ . by a person r=-;onsible for tr: child's we_ zre under

circumsTancs » which harw or thr=zaten the child's heal:h or welfare,

2 U.s iz, when T .s lecislation - s originally enacted in
e
1974, tr« i:z..:. .on vas intentionally ‘- -itten broad. enough to

take intys o 4 the fact that, for ma- of our nat:on's children,
the person r=:.croibls for their welfar: is employed oy some
kind of inzz % .7:on. The Department of Justice has, since 1971,

been involv:z3 =i an intervenor or litigating amicus curiae in'a

number of ¢a=&£: <oncerning the constitutional and federal statutory

3

rights of ccnfi~=d persons, and in several of those cases there

has been sukrr:zzrn=ial evidence of abuse of children, as defined

in the l=gisiazion which is the subject of these hearings.
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As you know, Public Law 9t¢-247 was enacted on May 23£d of
thiéﬁyear, giving the Attorney General explicit authority to in-
stitute suits against particular classes of institutions where the
Attorney General has reasonable grounds to believe that persons |
are being deprived of their federal statutory or constitutional
rignts. When Assistant Attcrney General Drew S. Days, III testi-
f_ed before the Senate and House subcommittees at hearings on the
b_lls which led to this_sfatute, he stated that there were two
reasons why such authorizing legislation was neéessa}y, .The>first
was that the experience of the Department in the litigation to
which I referred earlier has demonstraﬁed that baéic canstitutiénal’
and feéeral statutory rights of persons confined in institutions
are beﬁng violated on such avsystematic and'wideép;ead basis that
the pgoblem wérrants the attention of the federal government.
The sécond reason why an authorizing statute was needed stemmed
from i QA:t that somé courts had held that the federal govern-
‘men tarkad “l'e power to bring such suits absent authorization
Cfro. worg: 's.l/ One court had suggested that the United States
lackeg/fhe requisite standing to intervene in an ongoing private

suit.”  With the passage of the legislation, the standing problem
he . |

has been eliminated and the Department wiilrbe able to continue

1/ United States v. Solomon, 419 F. Supp. 358 (D. Md. 1976), aff'd,
563 F.2d 1121 (4th Cir. 1977); United States v. Mattson, No. CV74-

' 138-BU (D. Mont.), aff'd, 600 F.2d 1295 (9th Cir. 1979).

2/ ‘#lexander v. Hall, No. CA 72-209 (D. S.C., June 16, 1978).
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to z=2k to secure r:_orm of egregious and Ilagre-: il sns L

conf —nement for inst_tutionalizec childre and ¢ rs.

I have sbme snecific comments abou- the &z : ildren
in institutions with which the Department £ C.g s miliar
through its litigatian, our percesption oi :ﬂe D ~ I e prob-
lem, and some suggestions fog effective remedizs oo =- ittutional

R abuse of children., . __ . e
\\‘\\\ Experience of the Department of Jus e

Beginning with oﬁr experience, the Depar:r.n? ‘fas partici-
pated in casesg invcelving sevqral kinds of insti - U - . . which
persons under eighteen years of age are confinc ¢ rixding public
facilities for mentally ill and mentally retarc sens and for
juvenilés. In those‘cases} the following types IRESA agéinst

- children have been found to haV3>OCCUtred.

In a case styled Gary W. and United Stat. - .is-wart,
No. CA 74—2412—C (E.D. La. October 29, 1975), * 2deval district
court found that the Staﬁe of Louisiana had pl: ielinquent and
dependent children in private care facilities - sState of
Texzs where in some cases éhildren wers being :.. d and overdrugged
and in thch treatment was inadequate. When t: . :dical experts
employed by thé United Sta£es in its czpacity z=z aintiff-inter-

vencr visited a private child care facility in Hou ~on, Texas,
they found a 7-year old severely mentally retarded soy in csuch a

malnourished state that he was near deazh. We souc:t and obtained .

~.

oo i . -
from the district court an emergency orzZder requiring Louisiana -

|
[

(|

~-,
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.o .zZers to remove the ciilc t the £. ility arnd to trans-
tc a nearby med: tal cente- = I am .. ~-py to report tia*
~zs saved. Afc=r trial oo ' . . . he court entered

© z_tailing ti? t :lowing cc.. ... . und in the private

[

-iz= in Texas:

i

-— children tied, handcufife< o2r :-hz_n=2d togethar

or- to -fixtures as—ameans of -~ :trc. and discipline;
-- children being fed while l: :ng cown, which .reated ,/”
a danger of food being aspir zed ir to their. lungs;

-- excessive use of psychotr:-vic drugs coupled with
unsafe storage and administ: :tion of drugs; -

-- mentally retarded chilcren being cared for by

other mentally retarded cl .ldren;

-- confining children to c-ibs as virtual‘céges;

-- discretion given to war  attendants to use restraints
as needed;

-~ in one institution, én :dministrator who abused
children by hitting them w_:h her hand or a soup

ladle and who tied one chi_. - to. her bed or kept her

in a high chair all day;

-u}lack'of programs of physi-zl care and stimulation

so that children actually rec-essed while in the

. facilities.

~

3/ Order of October 29, 1975/

4/ Order of July 26, i§76>\\

~—
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Tk art's order eqguired the State Louisiana
sssure th: . - =-of-state :acilities.in whic. -1iléren wer placed
n2et minimm ‘1ndards ¢I care and treafmen z.nd crzdercd .2 state
to remove 2! _.zwen from the worst facilitie:=.

The L. ::2d States also intervened 1n : case involvI-g tn.

Penhhurst St te School and Hospital, located 1n Spring Ciz -,

Pennsylvaniz #alderman, et al., v. Pennhurs: State Schoo. and

Hospital, e: ., 446 F. Supp. 1295 (E.D. Pz (1977) 61: .2d 84

(3d Cir. 19 cert. granted June. 9, 1980). A residenti :l
institutior >r the mentally rétarded, Pennhurst at the time of .
trial house. approximately.1230 pérsonsr-many of them ch:-_dren.
The followi . are examples of the abuse suffered by chilcren at
,Pennhufst ¢35 found by the district court.
—— In 1972, an eleven year old resident sfrangled
to death when tied in a chair in "soft" restraints.
-—- One of the named plaintiffs,_admitted when she
' was twelve years old,‘had 40 reported injuries on her
medical records in the e¢leven years she was at Pennhurst,
including the loss o% several teeth, a fractured jaw,
fractured fingers aﬁd a toe and numerous lacerations,
cuts, scfatches and bites. Although she had é limited
vocabulary at the time of her admission, she Qas no

longer speaking at the time of trial.
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-- One parent testified.ti:z in seven yzars of weekly
visits to her son, there " : 2 only four czasions on
which he was not injur=d. > reported z trial that

2

she had recently observed . .garette burns on his chest.
~~ Another child was hosp. ::lized for two weeks becau;e
of head and face injuries r:ceived as a result of a
beating by another:resié,at.
-~ A 17 year old blind z:d retarded gir. who couid
walk was found by her pc-ents strapped :o a wheelchair
by a straightjacket. S. 2 hzd experienc=d regression

. while at Pennhurst as & result of a lack of activities
and spent most of her time sitting and rocking.

The children at Pénnhurst were zlsc sulrjerted to the gen— 
eral poor conditions in the institutior whicl. zffccted the adult
residents. Furthermore, routine housekee?ing services were
not available during evenings and weekends with the result that
urine and feces were eommonly found on the ward floors édring
these periods. There were often outbreaks of pinworms‘and other
iﬁfectious diseases. The Court found that "[oibnoxious odors

_and exce;sive noise permeate the atmosphere at Pennhurst" and
that "[s]uch conditions are not conducive to habilitation,“
Opinion, supra, at 1308. As in the Texas institutions in the
Gary W. case, the court also found excessive usé of psychotropic

drugs as a control mechanism.

3.
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Conditions equally atrocious were found to exist in the
W_ icwbrook State School for the Mentally Retarded in New York.
Ths United States participated in the Willowbrook litigation as

6/ :
l_tigating amicus curiae, and the case was mentioned in connec-

t—on with Cohgressional consideration of the Bill of Rights for
the DevelopmentallyDisabled.l/ The failure of the staff at
“"illowbrook to protect the physical safety of the children housed
:heré is evidenced by fhe teétimony of parents that their chiidren
had suffered, inter alia,

loss of an éye, the breaking of teeth, the loss

of part of an ear bitten off by another resi-

- dent, and frequent bruises and scalp wounds * * *.

357 F. Supp., supra, at 756. During the trial the United States
presented evidence of severe skiil regression, loss ¢of IQ points,
and loss of basic phyé;cal abilities such as waikihq,-during the
time ghat the children were goused in what was known as tne Baby
Complex at Willowbrook. The average'eleven year old child in the

Complex weighed 45 lbs. as.compared to the weight of an average

eleven year old of 80 lbs.

6/ New York State Association for Retarded Children, Inc. and
Parisi v. Rockefeller, 357 F. Supp. 752 (E.D. N.Y. 1973) and
.NYSARC v. Carey, 393 F. Supp. 715 (E+D. N.Y. 1975) (consent
decree) .t

7/ 121 Cong. Rec. 29820 (1975).
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Turning to another type of facility, the United States
8/

participated as litigating amicus curiae in Morales v. Turman,

Ly order of the court, to assist in determining the facts con-
cerning the Texas state juvenile reformatories in which minors
adjudged delinquent were involuntarily committed.

The district court in that case found a climate of brutality,
repression, and fear, 364 F. Supp. at 170. Correctional officers
at the Mountain View State School for Boys administered physical
abuse including slapping, punching,tand_kicking-of residents, some
of whom had committed only such "status" offenses as truancy or
running away from home. An extreme form of physical abuse used
at‘the facility was known as "racking” and consisted of requiring
the inmate to stand against the wall with his hands in his pockets
while he was struck a number of times by blows from the fists of
correctional officers.

Another form of abuse found by the court was the use of
tear gas in situations where no riot or other disturbance was
imminent., On inmatelwas tear-gassed while locked in his cell
for faiiure to work, anothet was gassed for fleeing from a beating
he was receiving, and another was gassed while being héld by two

200 lb. correctional officers.

8/ 364 F. Supp. 166 (E.D. Tex. 1973) and 383 F. Sup. 53 (E.D.

- Tex. 1974); rev'd for absence of a three~judge court, 535 F.2d

- 864 (5th Cir. 1976); rev'd. and remanded for further proceedings,
430 U.S. 322 (1977); 562 F.2d 993 (5th Cir. 1977) (remanded for
evidentiary hearing concerning whether there are changed circum-
starices). . '

1y
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Juveniles were sometimes cbnfined in security facilities
consisting of small rooms or cells, for up to one month, for
conduct not seriodsiy disruptive or ﬁﬁreatening @o'the safety of
other persons or valuable prcperty[ Expert witnesses testified
that such soli;afy confinement is an gxtreme measure which shodld
only be used In emergencies to calm'uﬁcontrollably vioient behav-
ior.'AExperts agreed that when a child is left entirely alone- for
long periods, the resulting sensory deprivafion_can be harmful to
_;ental health. |

In addition to the harmful effects of the solitary confine-

ment, inmates in some security facilities were required to perform

repetitious make-work tasks, sucl as pulling up grass without

2,
.

bending their knees or, buffing a floor for hours with a rag.
Of necessity, I am able today to give the Subcommittee

only a few illustrative examples of abuse of institutionalized

child.on, and I invite you to examine some of the reébrted court
idecisions to which I have referred, the citations to which are
given in my written‘statement. I have confined my exémples today
to those which have been‘found.in cases already deciued rather
than from cases which.ére presently pending in the courts. I
wish to eﬁphasize that by méntion%ng these casés I do not intend
to singlé out the states-involved for special reproach. We Have
seen similar conditiong in twelve cases from eleven other siates.

Extent of the Problem

That brings me to .the .second issue which I wish to address

today-—-the Department's perception of thé extent of the prohlem.
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I think it would be saée to say that abuse of children in
institutions is a widemspread and serious problem, using the
broad definition of child abuse contained in the Child Abuse
Prevention and Treatment Act. Just judgingvtrom the cases which
have been or are being litigated and from our investigation of
other institutions in which suits by the Attorney General have
- been dismissed for lack of statutory authority, practices which
deny children and adults in 1nst1tutlons of ba51c constltutlonal
rights are quite widespread. It 1s rnat perception which led the
Department to support the passage of -Public Law 96-247 so that
the Attorney Generai would have the clear authority to initiate -
suits whererthey_are most needed rather than having to:wait
nntil private iitigants haveibrought.suits in which we can seek

to partlclpate.' ca!_ - .

Remedles For Abuse of. Children In Instltutlons

I w1ll comment only brlefly on effective methods for

dealing w1tn 1nstitutlonal abuse of chlldren. As a representa-
tive of a prrmargly }1t1gat1ng agency,‘I'would not hold myself

out as an expert on'ghis issué. What I can tell you is'that)
L i X o_'. _;‘
when the Depaftmént of .Justice represents the interests of the

United States 1n cases’ deallnq with abuse of chlldren in 1nst1tt
tlons, we' 1nvest1gate to f1nd “the facts concerning each institution

"and employ persons who are experts 1n the substant1ve areas to

glvc opinions abOut dhat is: wrong and what can or should be done

[ "° Ty

. C v o :
_about .-i't. -We approach the questlon of remedy on a case by-cdse
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basis, and ask the courrs to take the remedial measures which
are appropriate to the conditions which it has found to exist.
What would like to do, briefly, ie to give an overview of
the kinds of relief which have been <rdered by the courts to
addresslsome of rhe types of abdse which I spoke about earlier.
For example, courts have enjoined the use of medicarion
as a punishment, for the convenience of tne staff, as a substi-
tute for programming, or in quantities that interfere with the
‘residents’ functioning. Similarly, Yimitations have'beennplaced'
on the use of mechanieal restraints so that they are used dnli
~when neeessary to preyent'injury to the individual residentuor
.others or to promote physical-functioning. Courts have also
“held that’restralan may be used only upon the order of a quali-~
f1ed profe551onal for a specified t1me and renewed only by the
professional, and that the person in restraints must be-checked
at regular'intéryals to preQent harm frem occurring. .
Institutional officials have been ordered to take eyery
‘precau;idn to see that therbuildinge in which persons reside are
kept c;ean’and;eqnduciVe todgood healtn. Wheelchaire nmust be‘
,previded.for those reSidente‘who reduire themat The reeding of
residents While they are lying flat has been-prohibited becauee,
of - the dangers of asplratlon. Medlcal and other health—related

services have been requlred to be prov1ded, and 1ncreased securlty

procedures have been required te protect residents from ;njury.
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In the mental retardatibn area, the courts have in some
cases concluded that large,“isolated institutions scme of which
have been in use since the mid-nineteenth century, do not comport
' with current generally accebted professional standards of care .
and that'pefsons oonfined,therein should be'evaluated on an
individual basis for appropriate placement in community—based
facilities. Thus, these courts have ordered the phasing out of
the"institutions and have provided for some of the measures I
described above, as interim relief.

In the context of juvenile detention facilities, the.courts
have prohibited physical abuse of residents; the'dse of. tear gas
as aipunitive measure;’ the unllmlted use of solltary conflnement
forcing children to remain silent for long periods of time; and
for those whose mother—tbngue'is some othet 1angdage, tequiring
them to speak only Engllsh.- | | |

Rac1al segregatlon of juvenlles ‘has been proh1b1ted

When juvenlles are placed in solltary conflnement, some
:“courts have requlred ‘that. counselllng be prov1ded and that the f)
juvenlles be v1s1ted at least once a day by a case worker or ‘a
" nurse. . |
Make—work a551gnments have been forbldden.

Instltutlons have ‘been requlred to screen the1r employeesl
to eliminate personS“who.are potentlally abusive to chlldren.

These are illustrative of some effective methods of deallng'
" with partlcular kinds of abuse of chlldren in 1nst1tutlons. Asf

stated earller, each case must be approaphed on its own facts._
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I would like to leeve you with one thought about the prob-
lem which is the subject of these hearings. Children in institu-
ﬁions are peceliarly unable to articulate their rights and to use

the courts to redress deprivations of those rights. It is unfor-

tunate that resort to the legal system has been increasingly "~

necessary to secure the basic rights for institutionalized persons
to which all citizens are entltled:”'However; while that forum is
needed, I believe that the United States, through the Attorney
General, ean be an effective advocate forjthose unable to speak
- for themselves,:and I‘believe that Congress has taken e very im-
portant ‘step by eeacting;legislationvwhich will pfdvideva firm
basis for fulfilling t@e commi tment of the United States to con-
stitutional treatment of all'institutionalized persene.
This-cencludesﬂmy_brepared stetement. I‘will'be happy to

/”respond‘td"ahy queStions,YOe may have.

DOJ.1980.12
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