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-the matter of student rights in elementary and high

Abstract A

A _review of both the literature and the litigation on. -

school. ' The purpose is to provide the teacher and
administrator with a working knowledge of the legal
aspects pf their relét¥onship with students. Topicé_
covered ipcludg; freedoms of speech and press, due . .
process, in loco parentis, dgg?y sténdards; law enfonce-;

ment,limitations,'discrimina'ion,3and corporal punishment.
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we must take that Trisk. . " (Tinker) .

EE . e va ey -
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"Any departure from gﬁsolutq regimentation may cause .
trouble. Any variatiéﬁ from the majority‘s 6pinion may.insplre
fears Any word spoken, in class, in thé 1unchr06m,'or on the
campus, that_dev%ames froq the views of anothr person may start

an argument or cause a disturbance. But our Constitution says
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Chapter -1
INTRODUCTION® . )

e « 1

Especially in the last twenty years, there has been a .
growing trend of student unrest and dishtisfaction due to the
denial of their legal’ and constitutional rights. The Supreme
Court has heard hundreds of cases on the subject in the past two
v decades, and their decisions have been increasingly favoring. the
)students. and justifiably so=--they are human bgings and citizens
of this free country just as much as the adults a;e.

But, this increasing treng toward liverality in the ,
area of student rights has produced some incredible backlashings
of increased student disorder and criminal activity. The schools
seem to have, in many instgnges, lost control of_ their pupiis‘
and some even qf their own facilities and buﬁldings. The s?udeqts
know théir rights and what they can "ge% away with."

This paper has only one main purpose: To briefly outline
the rights of students with regard to the various different contra-
veféial areas of student/téacher,.and studeni/administrational
interaction. 'These are very éensative areas, especially for the
teacher. One Phould study them well, for an act of denial of the
bagic constitutional rights of a student can bring great sorrow
and suffering to the unknowing teacher or administrator.

| There 1s a possitive sidé to this new trend, of course.
With the increased freedoms "come betier, more prepared, more
expressive étudents ready for the real world, or college, or what-
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“ever the student's next endeavor in life will be. The liberated
cl;asréom is a factory of creativity, and the molds and. forges
°.;- <..;ehould be kept in the peak of éondition-so as to allow the maximum
outccme in production for the gtudent. - ' ' :
Summarizing, the caged lion in the zoo is well behaved.' |
safe from the world, and the world is safe from it. But is it i
really a lion, oOr is it simply a pelt gtuffed 'with the essential
vicera for mainta;ning 1ife? A student well controlled, with all

the 0ld rules and stuffed shirt policies--is he really a human ..
being? | . ' o

a2

In this paper severel'pertined§ points and positions of
student rights shall be examined.,6 It would be ﬁnfeasible and
by far and away .too tedious to examine, even in brief, all the
student's rights. . Thefefore, several keyno%e rights have been
¢ selected for examination, excluding perhaps some that others might
deem important. b :
Some were omitted because of general concensus of the ¢
¢ | public at large recognizing as solved at least in the aspects of
| constitutionality. One .of these is racial discrimination, a problem .
or issue well accepted as unconstitutional, as compared with sex
€ : discrimination, a relatively new issu 2, and one not totally resolved
to date. (See Chapter.9).

The format of the paper is simple; all footnotes reserved

o™

" until the last, and rights are presented in order designed to main-

tain cohessiveness, not necesarily recognizing any one as more

important than ony other. ~The TINKER case is referrd to often, and

L

C was dedicated an entire chapter for explanatory purposes.




. k/ : . / ~ Chapter 2

STUDENT RIGHTS

Progresé ie tever unidirectional. Its effegxs are felt
in Qany'directigns, and they, are both possitive and negative. So
*  has the progress in the area of student rights been, and the

“"possitive effectscandjthe ﬁegative just about - balance out. -This o-f~*w_~w*“

\ 4
paper will, at times, seem to dwell on thé negative, but that is "

ot

only because therein lie the areas of greatest danger.

. nwith respect to the appropriate remedy - for
students denied constitutional rights, the Supreme
Court, 1975, held that school officials who discipline
students unfairly cannot defend themselves against civil
¢ rights suits by claiming lgnorance of students' basic
constitutional rights. By a vote of 5-4, the Court
further ruled that a school board member may bte personally
liable for damages 'if he knew or reasonably should have
" known that the action he took within his official sphere
of responsibility-wouxhvviolate the constitutional rights
of the student affected, or if he took the action with
~ the malicious intention to cause a deprivation of1consti-
' tutional rights or other injury to the student, '"

‘ﬁ-ay. to the majority of the readexs thils statement will
sound rather foreign, and they will think back on their educational
past and wonder whenwthis-chang%:took place, for it waé evidently
long after ﬁhey had graduated. And is that ot a shameful commentary
on our system, that we skould seem shocked to. learn that a téaqher
gr administrator can "get in trouble" for denying a student his
constitutional, inalienable rights of freedom?

One legislator recognized the problem and put it this wayi

"One dimension of the‘problem is that the
school authorities in many cases are denying students
what the constitutions of the United States forbid

ERIC | - = 9
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£ oni abbidgement-;namely.’their substantive ri%?t to -
* freedom of 'reéligion, speech, pregs,‘etcetera," :

. ' - ) ) °

qu,'as-mentioned earlier, there is mcre than one side

.to the effect that this new-trend in the countriihas caused. On
the negative eﬁd,df‘thg Spectruﬁ. of which the reader will hear
quite é bit ﬁore throughout this pqpér, a Wash;qgton §tate 1ggis- ,
lator commenteds ' ’

"Students are being ehcouraged-to challenge :

" school authorities in th: courts when their rights are
denied, and school authorities increasingly are teing
informed by the cpurts that student allegations are’
correct. This creates an unhealthy student/school
official relatiorship and encourages other student dis-
sention." 3 | S : .

-

&,

This is very true, it seems; ~nd it is this very thrust

of the students at large for rights that has caused 'the great new
A}

[N

emphasis tﬁa; would® have made a thesis comparable to-this one

»

irrelevant twenty years ago.

But, no matter what thq negative effects might be, we,'

as Americans, stand on the very foundations of free agency as a

- N

basis for our entire philosophy of government and of education.

h.Connecting these two inseperable entities, Mr. Justice Jackson, of

the Supreme Court, delivered this opinion in 1943:

m, ,-.that they are educating the young for
citizenship is reason, for- scrupulous protection of
~onstitutional freedoms of the individual, if we are
not to strangle the free mind at its source and teach

z youth to discount import%pt principles of our govern-
. ment as mere platitude."

Ergo, the emphasis of education is not merely dissemina-
tion of facté and philosophiesffrom books, but the educator is
called on to shape the youth's mind in terms of his feelirgs toward
his country and government; according to this Justice, and who 1s
there that would disagree.

In essence, student rights is a question of human rights.

10
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The iougteenth Amendmﬁht innureg dll citizens of the United States

.equal protection under the law. and that equality of legalitarianism

“

refers to stndents as well as to teachers (see appendix’B} This

-topic is of. ouch magnificent importance that several chapters of

this ,treatise are devoted to its discussion alona. as it relates )
to several rights in particular.  All Americans deserve to have S

their rights protected and observed, no_matter.yhat their -position
in society: - T ) ) - o«

' ‘ - nIf there is any fixed ‘star in our r‘onstitutional
constellation, it is that no official, high or petty, can’
prescribe whal, shall be orthodox in politics, nationalism,
religion, . or other matters of -opinion or free chbize or
force citgzens to confess by word or act their faith

therein."-
No one person had eYer, been given the right to impose
his opinions or ideas on another, yet the teacher/student relation-

-ghip of yesteryear this was ‘as cummon as the ABC's. Now things

are changling, as one will soon discern from the text of this paper..

L]



. Chapter 3.
nnm ot g; DES MOINES INDEPENDENT

#

OH!QNIT Y SCHOOL DISTRICT et al.

0f all or the Suprehe Court decisions made in the past >

concerning education, and the freedoms. involved, excepting, per-
Y
haps, Brown v, Board of Education. of Topeka, 1954. the nost

mmonumental and influential‘ﬂae been th’fcase for. which this chap-

ter-is entitled. The TINKER decision. It can be viewed in the
light of two separate,wbut equélly substantiable points of views.

: As the greatest breakthrough'for education and personal equality,. .

or as the most devastating breakdown in our egalitarianistic

" gystem yet registered. * \\ ' f

The' essence of this chapter shall be to examine this
case in d®th, and to present both outlooks, The decision has
already been made, it is true. and knowing the evils it could,
engender waill help in nothing to reverse any damage. But knowing..
the real gprkings of such a decision is paramount in our efforts
to deal with its constrirting characteristics. The majority of 7
the evidence examined. and the quotes presented. will be from
the text of tne Snpreme Court's official syllabus of reports.

Their expressed opinions are illuminating and interesting, and

they paint a much more vivid picture than interpretation could | -

ever master. : ' 4

The actual content of the decision is simple and straight
forward. Argued on November 12, 1968--decided February 24, 1969.

-1z
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'Pﬁtitionera. three public school pupils in Des Mionesy
Iowa, wgre, suspendéd from ‘school for wearing black
armbands to’ protest the Government's policy in Vietnam.
They sought pominal damages and an injunction againet
% regulation that the respondents had Bromulgated
banning the wear1n§ of armbands, The District Court

_dismissed the complaint on the ground that the regula-
tion was within the Board's power, despite the absence
of any finding of substantial interference with the
conduct 0f school activities. The Court of Appeale,
sitting ‘en banc', affirmed by an equally devided
court. Held: . - .

' "4, In wearing armbands, the. petitioners
were quiet and passive. They were not disruptive
. and did not impinge-upon the rightis of others. 1In
" these circumstances, their conduct was within the
protection of the Free Speech Clause of the First
Amendment and the Due Process Clause.of the Four-
teenth. (See appenices A-and B) '

"2, TPFirst Amendment rights are available
to teachers and students, subject to application in
light of the special characteristics of the school

- , environment.

w3, A prohibition against expression of
N opinion, without any evidence that .the rule is
necesary, to ,avoid substantial interference with the
school discipline of the rights of others, ‘is not
permissible under the First and Fourteenth Amendments." 6
In layman's terms, there can be no rule made in the
schools that constricis a atudents freedom, no matter what school,
no matter what level of education, if the rule “‘designer and

maker canhot justify that regulation on the criteria of whether oI

not the act being limited will cause Ysubstantial interference"

with the normal course of scholastic activities, If he cannot L
establish that the act will cause this interference than he cannot
establish the rule. ' ‘

Now, with this clarification, the problem of the proverbial
ngrey area" becomes quite a bit clearer. The interference with
normal school functions is vague, and difficult to define. It
therefore lends itself to that age old problem.of multiple
interpretation, and the difficulty of enforcement becomes a real

problem. It is perhaps due to these problems that the Justices

13
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were 80 deaeriptive in their explanations of their opfnions.
‘ .For this specific case Mr. Justice Fortas eelivered the

opinion of the Court. He was very graphic in his analyeie of the
outcome, and the reasons why the Court had decided to side with
the petitionere on what could have been just another obscure
hearing, but, because ot -its outcome. has been the single most
influential case on the topic of education since deeegrega%ion.

In beginning his comments he reviews the happenings that
led to the suspension of the three students. A meeting was held

at the home of one of the parents of one of the students invoived.

At this meeting a decision was made that all those present would

pgrticipate in a fast, accompanied by the wearing of black arm-
nands. in protest of the conflict in Vietnam. This fast was to
last from 16 December to New Year's Eve.

The principals of the Des Miones schools found out about
this plan, and to avold so called "outbursts" in the schools
they got together and decided to make a rule against wearing arm-
bands: The wearers would be asked to remove the armbands, and
refusers would be suspended. This decision was made on 14 Decem-
ber, and was anounced to the s%udents bodies. The children
refered to as. petitioners were euspended when they refused to
remo%e their armbands.

The District Court heard the ca;e and upheld the
constitutionality of the school authorities. When appealed to
the District Court of Appeals the original ruling was upheld
again, mainly because the court was equally devided and, there-
fore, without opinion. The Supneme Court accepted the case, or

granted cegtiorari.
//// Now, excerpts from the text of the official Opigion of

14
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the Supreme Court of the land, with added notes for the maintenance

L)

‘e

S of continuity:

. nig we shall discuss, the wearing of armbands
jn the circumstances of this case was entirely divorced
trom actually or potentially disruptive conduct by ’
those participating in it. It was closely akin to
"pure speech" which, we have repeatedly held, is entitled
to comprehensive protection under the First Amendment.

"It can hardly be argued that either students
or teachers shed their constitutional rights to freedom
of speech or expreasion at the schoolhouse gate."

In relafing what the teacher's, and the school'g responsibi=-
iities were he quoted Mr. Justice Jackéon. also of the Supreme Court,

from another case:

"That they are educating the young for citi=- .
zenship is reason for scrupulous protection of Consti-
tutional freedoms of the individual, if we are not to.

(. strangle the free mind at its source and teach youth
to discount important principles of our government as
mere platitudes."8 ' :

Continuing with his train of reason, he recounted another
( ; previous case and hearing of somewhat applicable outcome. He
draws from this comparison what becomes perhaps the'greatests
argument in favor of his stand, and in favor of our current
.- Supreme.dpurt trends:

"Phe District Court concluded that the action
of the school authorities was reasonable because it
was based upon their fears of a disturbance from the
wearing of the armbands. But, in our-system, undif-
ferentiated fear or apprehension of disturbance is
not enough to overcome the right of freedom of expres-
sion. Any departure from absolute regimentation may
cause trouble. Any variation from the majority's
opinion may inspire fear, Any word spoken, in class,
in the lunchroom, or on the campus, tha deviates from
the views of another person may start an argument or
cause a disturbance. But our Constitution says we
must take this risk, and our history says that it is
this sort of hazard~us freedom--this kind of openness--
that is the basis of our national strength and of the
independence and vigor of Americans who grow up and
live in this relatively permissive, often disputatious,
society." '

— His next source of evidence is previous unpunished, but
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" similsr experiences in the school systems. -

e

4

. ’ "The records show that students in some of
the schools wore buttons relating to national political
campaigns, and some even wore the Iron Cross, tradi-
tionally a symbol of Nazism.- The order prohibiting the
wearing of armbands did not extend to these. Instead,
a particular symbol--black armbands worn to exhibit °
oppisition to this Nation's involvement in Vietnam--
was singled out for prohibdition.’ - .

, : *In our system, state-operated schools may"
not be enclaves of totalitarianism. School officials
do not -possess absolute authority over their students.
Students in schools as well as out of schools are
‘persons' under our Constitution. In our system,
students may not be regarded as closed-circuit recipients
of only that which the State chooses to. communicate.
‘. : .They may not be confined to the expression of those
I.K\' sentiments that are officially approved." 10

; Then, to make it clear that there were several Constitu-
tionality violations involved, he reminded the reader of what the
A”officiai'séhbol board:féport-had'givenméé—pirtﬁqf5its}éxplapation "

of the happenings that led to the suspensions: N
. "After the principals' meeting, the dibector
of secondary education and the principal of the high. .
_ school informed the student that the principals were ’ v
opposed {to the protést).  Théy reported that 'we felt
{t was a very friendly conversation, although we did

not feel that we had convinced the student that our
decision was a just one.'" 11

Mr. Justice Fortas finally wrapped up his argument with a
very important statement, one that is very convincing as a finale.f
: #"Under our Constitution, free speech is not a
right that is given only to be 80 circumscribed that it
exists in principle but not in fact. Freedom of expres-
sion would not ruly exist if the right could be exercised

only in an area that the benevolent government has pro-
vided as a safe haven for crackpots."12 ?

In summary, the Justice bases his érguments &p the avail-
ability of personal freedoms from the surpressions.of a "totalita-
rian" government. He stresses the needé-all Americans have to be
considered and treated as equal human beings regardless of age.

He sees the school as the institution responsible for educatipg

ERIC 1g :
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American youth not only in book learning, but also in the basic
elements of American democracy and justice--the Constitution, He

feels that one cannot teach freedom and then deny it and call

' himself trﬁe. ¢

Mr. Justice Black responded to the decision of the Court

~ mith a rather lengthy rebuttal. Dissenting opinions have no effect

on the d2cided outcomes of the court; they-only explain the reasons
why the dissenter feels the decision was wrongly made. This

Justice was very illustrative and logicél in'his explanation. A

Efew comments will be added, but the general text is clear in its

points of inflection:

"The Court's holding in this case ushers in
what I deem to be an entirely new era in which the power
to control pupils by elected 'officials of state sup-
ported public schools. . .' in the United States is
‘in ultimate effect transfered to the Supreme Court."13

Does the Court have the right to intercede in local or
state affairs? 1Is the Justice's point well taken? He explains
his thesis statement, and his support is more than worthy of
ow attention: |

| "Ordered to refrain from wearing the armbands
in the school by the electedsschool officials and the
teachers vested with the stgte authority to do so,
apparently only seven out the school system's 18,000
pupils deliberately disobeyed the order,." |

Four of these seven were from the Tinker family, Obviously, |
at least to the Justice, this means that there was really no com-
plaint on the part of the vast, overwhelming majority of the
students and their parents. The rest of the pupils were willing

to accept the regulation, whether unconstitutional or not. And
. ~

v

so, Justice Black continues:

", . .the Court arrogates itself, rather than
to the State's elected officials charged with running

17
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the schocls, the decision as to which school discip-.
- linary regulations are ‘reasonable.'"

- ", . .the cruciel remaining questions éie
whether students and teachers may use the schools at
their whim as a platform for ‘the exercise of free
speech--'symbolic' or tpure'--and whether the courts
will allocate to themselves the funétion of deciding
how the pupils' school day will be spent." 15

‘Now we come to perhaps the most 1nterestihg part of the -
rebuttal. The Justice brings to light information that the oginion
of the Court never made reference to, and this new evidence; gkw -

+ - .to us, sheds a rather different light on the topic of the seman-
. tics of the entire decision: wgubstantial interference." Was .

there any substantial disturbing effect as a result of the seven

rebellious‘Ptudents? p \ |

' - wyhile the absence of obscene remarks or
boisterous and loud disorder perhaps Justifies the
Court's statement that the few armband students did
- _ not actually ‘'disru t!' the classroom, I think the
. °  pecord overwheimingly shows that the armbands did
L - exactly what the school officials and principals
foresaw they would, that is, took the students' minds
off their classwork and diverted them to thoughts
abou§1§he highly emotional subject of the Vieinam
wal ¢ ’ :

v . As to whether ofhnot the issue of Freedon of Speech is
solved by simply saying that it is a Constitutional right, and
therefore should be respecfed in all situations for all people,

?":_ is a topic that the Justice went into in some detail. Hé com-
ments especially on the teacher/student relationship, and the

_ role that this relationghip plays in the educational process.
¢ - If this role is disturbed too radically, too quickly, serious
'aituafions could resul%, the repercussions of which coﬁld bé
most devastating for the students that the changes‘were made to
¢ theoretically favor. The following quotes are an ;ducation in
soundlreasoning:'

I deny, therefore, that it han been the

18
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e . 'unmistakable holding of this Court for almost 50
- years' that:'students' and teachers' take with ‘them
into the 'schoolhouse gate' constitutioq?l rights
%o 'freedom of speech or expression,'" ! _ f

- : oy "The truth is that a teacher of kindergarten,

. grammer school, or high school pupils no more carries
i{nto a school with him a complete right to freedom of
speech and expression than an anti-Cathplic or anti-
Semite carries with him a complete fre€dom of speech
and religion into a Catholic church or Jewigh syna-
gogue, Nor does a person carry with him into the
United States Senate of House, or into the Supreme \\\
.Court, or any other court, a complete constitutional :
¥ight to go into those places contrary to their'rules
and speak his mind on any subject he pleases. It is
a myth to say that any person has a ¢onstitutional
right to say whatever he pleases, where he pleases,
and when he pleases, Our Court has decided exactly . °
the opposite (in this case)."™ - :

~ - "In my view, teachers in state-contmlled
public schools are hired to teach there. . .certainly
a teacher is not paid to go inta school and teach
subjects the State does not hire him to teach as a part
of its selected curriculum. Nor are public school - =
students sent to the schools at public expense to -
broadcast political 8r any other views to educate and
infcrm the public,"? ,

‘e
*

-7

.7 In summary, Mr. Justice Black concludes:

"This case, therefore, wholly without con-
stitutional reasons in-my judgement, subjects all public -
in the country to the whims and caprices of the loudest~
mouthed, but maybe not the brightest, students. I, for

( one, am'not fully persuaded that schools pupils are
. wise enough, even with the Court's expert help from
Washington, to run the 23,390 public schools systems
in our 50 States. I wish, therefore, wholly to dis-
claim any purpose on my part to hold that the Federal
Constitution compels the teachers, parents, and elected
school officials to surrender control of the American
public scho%B system to the public school student.

I dissent." .

¢ .
Another dissenting Justice, Mr, Justice Harlan, added a
brief comment to those made by his counterpart dissenter. He

theorized a better solution to the problem:

’ n, . .I would, 4n cases like this, cast upon
the complaining the burden of showing that a particular
school measure wag motivated by other than leéegitimate

. school concerns." 1

The dissenters, therefore, seem to argue that the decision

19
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of the Court does not really result in 1ncraased constitutional
rights. but rather it creates new, overwhelming problems of defi=-
nition and eemantics that the old ways overpassed. They believe
that the opinion of the Court puts the educational professional
on the chopping block, and gives the student more cgntrol than:
he could possibly be cognitively prepared to asume. They argue

that where there used to be some problem with abuse of rights,

now there is such a massive new grey area, and so much redefining
to be done, that there will never be reachieved any great degfeé
of student/feachertcomprehensible. well-developed, well-defined
relationship. . |

In treating and researching this topic of student rights
in general one soon learns that Justice Black's prophecy of,
over reaction to what could have been vjust another case" could
be ranked with the,aélf—fulfillers of our era. Education cannot

ever be the same.

R
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“” Chapter 4
FREEDOM df SPEECH
and EXPRESSION | :

The discussion cf TINKER brings to the logical order
here followed, with 'Freedom of Expression" as the next topic -
in sequence. It is a very complex subject 1ndeed. and will ]
require detq}led analyeis in order to provide the future teacher
with an adequate base :ﬁiknowledge on which to make the necesary

decisions in this area. In order to properly\discuss this

material it will be devided into two subheadings. The first of |
these two headings will deal with the 1na11enab1e nature of the.
constitutionality of the right to this fgeedom. The second will
treat specifically the use of the freedom in scholastic jour=

nalism. L ' o

' Part A: " The Implications o{'the First Amendment.

. "Congress shall make no law . .. ..abridging

the freedom of speech. .- ." Thus reads. the Pirst Amendment.

'But; as has been the history of justice in our great nation in

the past, especially in the 1light ‘of” racial injﬁstices, this
right{ guaranteed to all, has been obscured b those who would
control the\minds of free dgents, not always to their detriment.
Such is the case in our nations educationel gystems, as a whole.
There have been, perhaps, more cases in the courts con-

cerning this precious right than any other right included in this

we
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treatise. Countless astions have been filed and heard on the

State level, and even on the Federal level, as is the case with

In treating this subject, and in preparing an}'reader

o hd o
_for coping with its inherent problems, the majority of which

involve semantics and rhetoric, there will be included evidences

from seversl key-note, well-defined court cases on the matter in

_hopes that this will provide an ‘adequate 'frame of reference for

o

fostering a well developed understanding of the freedoms involved g

end the limitations legally imposed. These"limitations are

'surprisingly restrictive in neture, and this is all the more .-

reason to study-well the tppic; It is dsked of the reader thet

w

Be be patient with the redundany use of, and reference to, the

pINKER decision, but due to its monumental ‘effects on”the system

*
it is refered to quite often in the text of.this paper.

Prior to TINKER schools, for the most part, held to
rules that limited students' rights to be expressive on any . >

‘contraversial or antiestablishumentary issues. Fxpressive implies

npt only the right to believe differently, &.right.that has been -
severly curtailed in the not-so-distant past, but also the right
to publicly demonstrate this concern or disagreement, In the
past these limits were rigidly defined and maintained, strict

and constricting, to the point of unreasonableness. This was

-

. the atmosphere of student life., . .

Now we are dealing with a new society of youth. Their
parent generation was the best educated yet, and this is in part
<the explanation for the new fixation on real freedoms. Liberal

minds are the main cause of the new views on what the limits of -

" freedom should be.
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In the past, educators have escaped judgement using

| flimseyvarguments as justification fqr’maintaining their rules.
Order, discipline, dnd resp%ét were the education goals used
as subgtantiation for the trends of rules, rules .that of;eﬁ
‘den;ed students their constitutional rights.

"No longer can courts uphold restraints
- on student expression merely because such restraints
. bear -some reasonable relation to "educational goals,"
The interest which must be balanced against free.
expression, by judges and schoolmen, is neither the
inculcation of a particular moral- or political view=
point, nor the fostering of respect for authority in
general, but, rather, the material disruption of
school activities. The argument should no longer be
over the question of whether the courts have any
business meddling in the educational realm. . M2z

- Thus, the colrts Yave now established their protective

role in the educational system. They have become invofved in the

Jtédious;'scfdpuioﬁé"procésé of redefining and reevaluating the -
0ld norms of student conduct. The outcome of this process is the

& -
obvious--all Americans Are equally endowed with-thgose constitu-

¢
[

. tiondl rights. T ' \
"Dhe approach taken (by the Court) is impor-
tant to note, however, because it represents a.posi-
_tion commonly taken by .school officials and courts
in these kinds of cases. That approach assumed that
there was a certain class of student expression which
‘Eg; se justified school authorities in taking discip-
inary action--e.g., speech on school grounds which
‘amounts to immediate advocacy of, and incitement to,
« &chool administrative procedures--and that in such
cases it was unnecesary for school officials or the
_ courts to make a factual inquiry into the question
. of whether or not it was reasonable to assume that the
activity would result in. material disruption. This
approach is wrong. A student's First Amendment right
to freely express contraversial viewpoints can be
restricted only if substantial disruptioa in fact
occurs or can be reasonably forecasted." 3

This again makes visible the semantics emérging from
the Supreme Court's decision. “"Substantial disruption" is the

deciding. factor now, and it is not well defined at all. If this

23
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- _ eondition cannot be established than there is no case for the

adninistrative side, and the student cannot be surpressed.

» "?o the extent that the TINKER test
protects student expression in the absence of material
disruptions in school activities, a significant area
of protected student expression has been carved out.
Although Justice Fortas was tareful to point out :
that TINKFR was not concerned with "aggressive, dis-"*
rugtive, or even group demonstrations,” the opinion
taken as a whole lends strong support to the position 4
that neither the gubstance nmor the means of student .
expression can, standing alone, constitute grounds -
for disciplinary action...(The Supremé Court) has made
{1t clear that high school students have the right to
o speak .out on contraversial issues, to criticize school
Lo . policies and personnel, to distribute literature on
oo T : school premises, to publish newspapers -free from of-’

: ficial ‘censorship--all subject, of course, to the in-
terest of the school in maintaining order and to rules
and regg&itions'reasonably calculated to maintain

‘order." . : ' oo

The criteria for stopping a student's disruptive influence
" becomesconstantly mgrerrestrfctive,  Not only fhét. but now the

't

' courts are exerting a new force, not before felt, in *pf}uencing

< sphopl-boarQ;behavior, often not éupporting old accepted norms.
#Phe traditional reluctance of the courts
' to interfere with the judgement of professional |
o | gg:cgziiz égogzgfsgg of public school po}iéy is (\
| | So, where old rules read very conservati%gly and restric-
tivelj} now we see a new- trend éﬁénging“from the system.'Maintéin-
{ | ing order in the classroom, with minimal restrictions on the'_
éatudentﬂa-g&ght to vocalize personsl -opinions,.seems 1o be hard
‘\\ to defing.‘aﬁd-will'mpst;prabﬁbly~érové even'ha:der‘tp enforqg..
¢ ' ; Konetheléés; fﬁe.rulﬁnga:dre;s;lidly'baégd on the bbnsfifﬁ{ioﬂl
and the decisions of the Supreme Court are tending to, and will
undouytedly continue to sway in that direction of liberalnéss.
( | Students are human beings, and are to be treatedLas ;uch. '
b .‘ Ano@her author has entertained the other side of the
SO " : 24
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idea, that is, the students' right not only to speak his feelings, -

.:.s

o but also to hear the feeliﬁge of the other.people in his society,
be they 1h gevor of, or against the establishment, be‘theylthe.
i" ideas of, or .contrary to the school official;in This new light ‘
o brings one to the aeconq‘portiqn of this chapter, where freedom

to publish and express in writing are explored. . e

»©

Part B: The Freedom to Publish.
| 7o begin our disoussion of this student right an out-
C:._ . dated gxample”of rules contraryhéo the right to publish is
citeds: ' |

4

1. Personal opinions put in writifg must be
signed by someone in position of authority, and these

. E connot interfere with, or disrupti, the normal classroom:
- , activities. 2
¢ "2, Any material writien by, and distributed

by, & student, will make him directly accoutable for
all its content, and for any action resulting from its
being read. '

¢ . ', "z, ILibel, obscenity, and pﬁiﬁfnél attacks
: | are prohibited from all publications. -

‘ Fur'ther examination of these rules will éniighten us

fantastically as to why they fall so ea8ily to court cxiti;ism

of late. Note the vagueness of the first two rules, where the

person in "position oflauthorityf is not named nor is his posi-

k)

/) tion titled. And, what does Ié mean to‘bé held "accounéable" for
{ ' ' - - ' .

the effects of what one writes. .
> ’ But, the best example of the ultimate in nebulousness

"N

. comes with the third rule: What is the definition of "libel,
';\obscenity. and personal attacks?" These words leave enough to
tha interpretation of the enforcer so as to allow him 1o censgf

whatever he or she might please.

In one high school students were expelled'for printing
and distributing literature containing "inappropriate statements

about school staff members."27So read the 1968 ruling in a high

[ T T T T SR IR R R T - .
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" school-in the midwes%."when the.cggé was reviewed in 1970 the

decision took andﬁjeg and was reversed, for obvious reasons. -

The reasons for the reversal are simple: The kids

‘weyexyélng ﬁunisped for something that was not legally -a crime. |,

. The, gpégsations and jeerings against the staff members were not

L3

of a serious enough nature to be considered libellous, or -

pefamatory to character, nor did the court consider that any student,

- as will .be cited below, qquldgproducejliterature sophisticated

enough, at the high school level, to legally constitute libel *

or defamatiéndoﬁxcharapter. The comments made bj'the'studénts

were simply "inappropriate." Once agaiﬁ, the,schod; was respon-

sible for limiting students to the extent of denying them their ;

:“constitﬁtional'rights--hence, the denial.

¢ .

' A more recent author, writing.fofﬁphe National Educatidnalf '

Administration, outlines the basic conStitutional rights due each

gtudent with regard to freedom of press and ﬁublicatdon:'

~ "Censorship:

.b'

"Even if a school pays for a student newspaper, -
. it may not censor its contents it the ‘-newsparer has

in the past been a forum for the expression of student”

views uriless it-can be proven that the paper will
cause material and substantial disruption. School.
officials may not prevent the publication of an
article because it criticises*school policies, or
or officials, or faculty, or.is too contraversial.

" "The rule once again is whether school officials
can produce concrete evidence that a given article
is likely 'materially and subssantially' to disrupt
‘the school. It should be stressed that such evidence
is not easy to produce. The standard is very strict

and, just as in non=-school situations, it is very P s

rare that the extreme remedy of censorship is
Justified.,

"Libel: / : ’
" "For the most part, this is not legally pos-
sible in the schools, The sophistication is simply
not present. Therefore, this is a very unjustifiatbtle
accusation, for the majority, of cases.

: :

"Obscenity: -

"If a specific age group, involved in reading. the

/ ’ .. 2¢ | :

ne
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published material, could legally obtain the same
quality of literature on the streets, or outside the
achool, then the publication cannot be censored.
I1f literature of the same nature and detail were
prohibited children of the youngest age group
involved in the reading of the publication then
the official would be Jjustified in censoring the

' newspaper. This criteria includes obscene words

~ - and suggestive phrases, as well,

’ "

(This is the legal term meaning holding back
from publication an article, or a paper, in this
case, because of preenvisioned illeffects found
before the paper was published. This is illegal.

No publication can be withheld from publication prior

to distribution.)
"In one court case a court held that a student

publication containing an article saying that the

dean had a 'sick mind' could not be restrained.

The court found the remark ‘distasteful and disres-
.pectful' but held it did not Justify surpression,"e8

From yet another source we gain insight.into the distri-

bution rights and processes:' : ‘ . 2

. "In 1972 (the Supreme Court) settled the ques-
tion as to whether authorities can contrpl "the time and
place of student publications. This control is necesary
for the school to maintain the proper educational atmos-- -
phere. As stated: in Stanley V. Northeast Independent
Sehool District, the school 'is to prevent disruption | -
and not stifle expression.’' ¥ '

n. . . Sullivan v. Houston Independent School
District said that if those that receivea the publication

were t0 act in an inappropraite manner it is they, not
the writers of the publications, who should® be dise¢iplined.

"Eisner v. Stanford Board of Education (inumerated)
it would be wise for all The board to consider and specify
the areas of school property where it would be appro- .
priate to distribute approved material, _

"For example, & ban on the distribution of

literature during a fire drill would be ugheld. However,

a regulation against any distribution while clagses are

in progress ie too broad, and not justifiadble."

Several conclus#ions can be drawn from these comments.
For one, the blame for innapropriate actions as a result of an article
published in a school newspaper lies with the author of the action,
not the article. Also, boards of education should be very specific

and detailed whon assigning school properties and areas where

Y
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distribution of materials approved by administration may be carried
out, sowas to avoid interference with school operation. h

| TINKER could not possibly be left out of this chapter.
Within this cases written outcome are found some of the méét bro-
found of all outlooks on education, ;tp purpose and philo;ophy.
On the matter of the topics at hand, the Supreme bourt, in TINKER,
said the following: ‘

"In our system, students may not be regarded
as closed-circuit recipients of only that which the

State chooses to communicate. They may not be confined
to the expression of those sentiments that are officially

aprroved." _ :
Students are indeed free agehts, within legal limitations.
Teachers cannot constrict thier minds, nor the creations of their

minds, for the most part. Freedom of expression transcends nearly

_ all other rights discussed in this text, and it is the most basic

of ail human rights, engulfing nearly the entire Bill of'Rights,

by definitibn alone. Students hust be respected, and the way to

.avoid their evil speaking of oneself‘is_to teach and act accofd;ngly.

'For the conservative reader, who may have been disillus-
sioned by the topic of this chapter, there.LS/éfIi; hopé frieﬁd. |
Nothing is ébsolute, and freedom of expréssion is no exception.
There are numberless_questions.'and much too few answers in this
area, but.there is still an area‘qf teacher freedom and input in-
volved also. There isj fecall, no absolute freedom:

"The United States Constitution does not .
establisk an absolute right to free expression of ideas,
though some might disagree. The constitutional right
to free exercise of "speech, press, assembly, and reli-

s gion may be.infringed by the state if there are com-
pelling reasons *o do'so. The compelling for the
state fnfringement we deal with is obvious. The interest
of the state in maintaining an effective and efficient
school system is of paramount importance. That which
so interferes or hinders the state in providing the best
education possible for its people, musi be eliminated

~

28
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or circumscribed as needed.
which is condemne§1;a”tpg“gxepg;g

 protected right.”
Students ggg,rggl péople, and they deserve the same con-
This consideration is

. S
This is true even when that
€ﬂ9f a constitutionally

sideration for their rights as adults do.
mapdatory, or serious repercussions may result unnecesarily.

Ignorance to this law is no excuse, either.

-

~
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Chapter 5
DUE PROCESS

' ®
o . Another of what have been deemed the more important of

b s —

”“‘the‘upivefsal“rights“Iﬁ“thé“Cbnstitution is the right entitled "
¢ . . Due frocess. Put into laymans' terms ;t means simply that all
people are granted the right to a fair trial, and all preliminaries
-necesary. This privilege is.gparanteed all Americans in the |

E O Pourteenth Amendment (See appendix.B):

"No State shall make or enforce &.law which
shall abridge the privileges or imunities of citizens
of the United States; nor shall any State deprive any

, person of life, liberty, or property, without due
L , . process of law; nor deny any person within éts jurisg-
- Fiction the equal protection of-the laws."?

'¢his right was denied students in many ways, shapes,

- and forms 3n the past."Students were suspended without hearings
¢ or oﬁportuéity to defend themselves, and very often without even
knowing th§ chafges against them. Often, when expulsions were |
unlawful, for one reason or another, pupils were given intermin=-

) able suspensions, or successive suspensions, in order to avoid

‘the legal necesities involved. This situation is rapidly being
‘changed. ' |
In 1975 the Supreme Court heard a case involving such
injustices and unfair practices. '
- "The prospect of imposing elaborate hearing
I requirements in every suspension case is viewed with
great concern, and many school authorities may well

prefer the untrammeled power to act unilaterally,
- unhampered by rules about notice and hearing. But it

‘ . "24" :}O
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. -——would be & strange disciplinary 'system in an- educational
- {nstitution if no communication was sought by the ;
disciplinarian with the student in an effort to -
y inform him of his defalcation and«ip let him tell
_ his side of the story in order to mgke sure that an-
injustice is not done. Fairness can rarely be obtained
by secret, one-sided determination of the facts decisive
of rights. . . Secrecy is not congenial to truthseek-
ing, and self-righteousness gives too slender assurance
of righteousness. No better instrument has been devised
for arriving at truth than to give a person in jeopardy
e of serious loss notice of the case against him and .
opportunity to meet it."?? ' ’

An actual hearing procedure was offered for adoption,

and upheld, in Olympia, Washington, in 1970:%4

\
Procedural Rights and Regulations
-=Right to a hearing on request of the student or the
student's parent. -
-«Prccedural guidelines:
L a. Written notice of charges to student and
‘ - parent.
b, Parent present at hearing.
c. Legal counsel at hearing if desired by
student. ' '
- d. The student must be allowed ample time
A to give his side*of the event, and he can -
' : ' use witnesses and present evidence in his
. defense if he so chooses.
® : . e. The student will be allowed to examine
" all evidence against him, and to question
: e all witnesses.
8 ‘A? f. An impartial hearing authority must be
provided.
g+ A record must oe kept of all hearing
proceedings.-

h. The authority at the hearing must present
his verdict and decision with in a «
C ) . reasonable period of time.
i, His findings and decision must be published
for the student aid his parents. : '
j. Both the student and the parent must be
made aware of their right to appeal the

. decision., .
¢ | Although in parts of this list one can easily locate
very evident weaknesses and vaguenesses, this is a step in the
right direction. The student has been guaranteed all his rights
 §

as a legal citizen of the couniry, and he should at least have

the benefit of a good, just hearing bdefore he is punished.

31
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| However, there'is one great ghortcoming involved in
~ S Athia.liatzw_,_mheﬂrle s . no .proyi.sj.on..made for t'hg dgaling with
the technical oxpuleidn:@herg authorities simply transfer the
_student to another school to get rid of him. This illegal
6 .custom, called "schoo} transfer expulsions," is dealt with in
another hearing:
"Expulsions have been replaced by inter-.~
school transfers. But, there must gtill be a hearing
' anytime a student is denied, for disciplinary reasons, .
et access to a school he otherwlise has a right to attend." 92
Another problem alluded to in the beginning of this
chapter is that of "long term V. gshort term" suspensions. The
wording may make it all sound rather insignificant; but there is |
L, S logical difference in the degree of heéring and due process
| procedures in order for the degree of punishment involvéd.“ If
one is to be suspended for a day his hearing rights would be
L i less than if he were facing the possibility of a,monthsasuspen-‘
sion. | | '
This rhetorical problem is even more obstructiveé when
(. clever administrators learn 1little tricks on how to completely
avoid hearing procedures altggefher by simply adding successive
small, ordshor¥ suspensions onto eachother. Perhaps the appraisals
{ : ) of another author would clarify the topic: .
"Thé greatest problem is the,dilemma‘created

by the following contraverasies: .
1. The need for a hearing prior to the ad-
inistering of a long term suspension.
¢ 5. The need for an immediately applicable

disciplinary tool for administrators.
3, The use of successive short term, hearing-

less suspensions to avoid hearings on long term
decisions."

L4

( Obviously the last stage requires some restrictive

measures for the purpose of checking its illegal usage. But,

on the whole, the problems with this student right, as with the

32
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majority of those-discussed in this paper, 1& one of semantics. ,
Teras unadodﬁately‘derined, or not defined at all, lead to the;vﬂp

5 '.\ .

Lo . grey areas that cause unrest and conflict. Such is the situation
with phrases such as, "immediately applicable," "Long term v.
short té@p suspensions," dnd similar phrasology with ambi guous
‘interpretations. The pity of it all is that these clarifications
C come hard, and it is improbable ‘that they will be changed before
someone hae payed the price of extensive and expensive court
actions. |

One last point should be made, and it pertains to

the age o0ld excuse of ignorance somehow equalling innocences

nIgnorance to constitutional rights is not justifiable for any

superintendent."37’We are dealing with real people in schools,
and that they deserve their rights to equality is paramount,

These students are literally our legal peers. ' Denisl of their

‘rights is & serious crime, and is punishablé by fining even in

the case of teachers. ‘ s é“j '

‘ 0 - "yWith respect to the appropriate remzdy for

L students-denied constitutional rights, the Supreme.

' Court in Wood v. Strickland, ‘975, held that school
officials who discipline students unfairly cannot
defend themselves against civil right suits by claim-
ing ignorance of pupils' basic constitutional rights.

‘ By a 5-4 vote, the Court further ruled that a-school

i board member may be personally liable for damages
'if he knew or reasonably should have known that the
action he took within his 'sphere of afficial respon-
sibility would violate the constitutional rights of
the student affected, or if he took the action with -
the malicious intention to cause a deprivation of 8

¢ | _ constitutional rights or other injury to the student,'"’

~ We, as teachers, and future teachers, must saferuard
- ourselves against this threat of suit and liability. The only

¢ real protection is information, which is obtainable only through

education. We must bring our minds up to date on the latest

verdicts and decisions of the courts as to the rights of students

33
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;gruntled indeed 4f our rights were denied us, yel many of our

B A
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with respect to due process. As adults, we would be very dis- |

Y

peers thiak nothing of depriving a youth of his basic_gonstitu-””?”'i"
+ional freedoms. Many of these peers are paying a great ransom |
for their‘ak\fgance. These students must be treated as equals

in the light.\of their true free agencies and’ rights guaranteed.

v .

.

J.

rl



B D et O s em PR moom e P e e . R - .
. . . e e = e C e eeee PP o
e rtemtea s - e st smm e s s et mseentes mattann s aknanTas

Chapter 6 |
"IN 10CO PARENTIS" ' : ' \

©

Lo The rights of student equality in various different térms
_and view points have been discussed in this treatise sb far. It
f' .I 'has veen reflected that there have been(major recent breakthroﬁéhs - T
| in the area of student freedoms, and that these were all elosely A
. <re1ated to the basic. right of freedom of expression, in one sense
or another. The subject of "in logo parentis" 1is another of these
basic human. rights that has been denied proper concentration or T
o resolution for too long, and this, as with the other rights
C N heretofore'mentioned, has undergone a metamorphosis worthy of
't great attention. o
‘ By definition, "in loco parentis" means "in place of
( parents."39 This doctrine was the main foundation for the majority .
of the quickly failing rules and regulationa dealing with the .
apportionment of freedom to students. It gives, of gave, freedom ?
( "_,i to the teacher and school administration to act for and 'in behalf
‘of the parents in the school atmosphere.‘ This included punishment,
- disciplining, educating, and even religious orientation in some
¢ " ipstitutions. This is all quickly being uprooted, and especially
in the public schools. |
This totalitarianism, therefore, has not only been threat-
( ened, but perhaps terminated. In the TINKER decision the Supreme
Court ruled that the sehool has no power to maintain laws that

- ®

threaten a student's constitutional rights. In layman's terms this

AY
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simply means that the echool ‘cannot accept he responsibility to - ' _

«

~ make rules, or enforce rules, that limit the constitutional freedom

b ren - e dse e s e e s

\.

' of a pupil &s can the parent.” The  tests to which school regulations

¢

are put are far more rigorous than those designed for parents. - The
school is constitutionally 1imited in a direction opposite to thet

of "in loco parentis."

[

Corporal punishment. freedom of expression, and due

process are only a few of the newly emerging, newly substantiated

' student rights. 1. These privileges have always existed in the supreme .

-t.__....,. s ———

law of our land, but their enforcement has remained dormant for

_.years uncounted. The school is loosing a previously usurped power

question. N ' , ~ . ' ' .

over students, and that has had a definite,effect on the system in

b

"Where previously high-school students had vir- - 7
tually no legal alternatives when faced with the all- -
inclusive authority of the school syetem, they now have
some breathing room. The traditional ‘in loco parentis
view of the .schools seems to be slowly ~giving way, In

the courts at least, to a view of education' premised on
“the fact that 'neither students or teachers shed their
constitutional rights to freedom of s eech or. expression
at the schoolhouse. gates,' (TINKER).'

Schools and their administrators are no longer "parents"

for eight hours a day, legally. The New York State Departiment of 7

_ Education ruled that "the school and all its officers and employees

stand 'in loco parentis!' only for the purpose of educating the
child."1This Specifies ‘that the parental responsibilities of °
disciplining, etc, are lost for the school, except wichin the
limits directly related to education, as is the case in "material
disruption," a term before refered to. The parent now informs the
school officials what measures can ‘be taken with the child in ques-
tion, and due prccess is ‘observed stictly in these mattiers. Much

of the school's loss of power stems from the ceding of this power.
. - % '
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‘Chapter 7
‘HAIR and DRESS STANDARDS

- Although the United States Supreme Court has never made

an.oier powering, all4encoppaesing ruling on the subject of the

[

ooﬁefigﬁfioﬁal155_3?_ﬁf955'Eiéﬁ&;rdE}jﬁéf—EE:ﬂiheyfhé§5"declared."
it to be a-right of the 1udividua1, in inieresting terms:

o T "Although there is disagreement over the
- proper analytical framework, there can be little doubt
A ' that the Constitution protects the:freedom to deiermine
G one's own hair style and otherwise govern one's personal
L : appearance. " 42 .

NY;

In another later case the same Justices enlarged on this
. ¢ N
¢ position by saying. "We conclude that within the commodious
concept of liberty, embracing freedoms great and spall, 1s the

right to wear one's hair as he wishes." 43

& - These -quotes ratﬁer,clearly state, or imply rather expli-

) citly, thgt the righf'to wear,one'e hair, and to dress as one sees
—.Tt! o fit,'are‘b;sic rights guaranteed in the supreme law of the-land.
C "But, owing to the fact that there has been no actual "decision of

the court" on this topic, the states are individually responsible

for maintaining rules, cr abolishing same, with respect to dress
¢ standards. They. have the power, within their jurisdictions, to.

either make the rulings themselves, or to delegate this power to

the individual school districts. Because of the greyness of the
< ‘ area in Federal law only half of the states have changea or

abolished their hair and dress regulaticns: 44
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'Dress gode H Long hair rules declared unconstitutional.

Arkansas -
connecticut
e D@lAWATE
- Idaho
Illineis
-Indiana
Iowa
Maine
Massachusetts
Minnesata -
" Missouri -
Nebraska

New Hampshire
Kew Jersey

" New .York- . . . -
“Worth Dakota o v

Pennsylvania
Rhode Island

.South Carolina ,

South Dakota

. Vermont
.Virginia

West Virginia
¥Wisconsin p

"States where still pernissible under law, although
not required, for districts to maintain regulations limiting students'

hair length.

Alabama
.Alasgka
Arizona
California
Colorado
- Plorida
Geéorgia
. Hawaili -
Kansas
Kentucky
-Louisiana
Michigan

~ Washington B -i "

Mississippi -

‘Montana -
. Nevada

New Mexico
Ohio -
Oklahnma
Oregon
Tennessee
Texas
Utah

Wyoming"

It.is immediately obvious which states have accepted

these stands due to regional trends, €.8. southern states maintain

conservativism, while the majority of the original thirteen

colonies tend towards the progressivist view. ;Perhaﬁs the greatest

- shock in the list is that Cdlitfornia, usually acquainted with

progressivism and 1iberalism, is on the conservative end of this

particular spectrum.

All interpretations aside, this list places a great many

states on very questionable, shakey ground. The'Supreme Court has

dealt with many cases on'this topic, and although they have not

made any grand, al)-encompassing decision on the matter, they have .

very predictably swayed toward +.e "unconstitutional" end of the

spectrum, But, sensing this opportunity to remain separate and
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. distinct entitges of governmenf, half of the states have yet to
| chapge.ghe}r rules, and so the Supreme Court will continue to face
the pressure of making and publishing a decision*on'thé*matter;J |
: One good example of this grey. area concept is a caue
. -taken before the New York Supremé Court invol&ing«several girls
+ that had worn slacks to school, on a réther ugly day for weather,
against school policy. Tﬁe girls were all suspended. The court
reversed this suspension, and assigned questiénable cxiteria to
the m;tter created an even greater cdnfussion on the topic:,
The rule had preciously readftﬁét no slacks could be worn to
schopl without express written pefmissién of the“principal, or
'quivalent permission. The court rﬁled that tbe‘ﬁschoollcquld
ot uphold such a rule,"‘s but they did not rule\'against, ‘or
order abolished as a whole, the dress code rule.'_The girls,
o' | were simply reinstated in the school unpunished and justified.
Another interesting case, the first such case involving
a federal appellate court, or Federal Couft of Appeals, dealt with
an intriguing rule: " %

v, ., .the Court of Appeals, Seventh Circuit,
invalidated the following regulation: -

’ 'Hair should be washed, combed and
’ - .~ worn so it does not hang below the collar
. line in the back, over the ears omn the
side and must be above the eyebrows.
Boys should be clean shaven; long side-
burns are outﬂ' . :

. "The schnol board nad argued during the district
court trial that the schovl's regulation was valid and if

“ . . that court allowed the student 1o disregard the school's
e . . regulation it wou%% cause a major disruption of the part
of the students." : .

The school maintained this feeling of the need to
( subjugate the studenis on the premise that learning respect is

part of the educational system's greatest responsibilities, and

EBig" ’ ’ . _ E}S?
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Cel4-

‘should rqmain'as such. -Thé'court'&gnoréd this plea, and they '

fb discredit the enyi?e afgument.of the case on the basis

I3

qof a literal lack of evidence: S

on the behavioral angle,

freedom,"

this job more effective.

'ahowing in this record consists of expressions of opinion -

by several educational adminisfrators that the abnormal
appearance of one student distracts the others. There .

. i{g no direct testimony of the educational administrators,
‘and it appears that there is an absense of factual data .

which might provide amplification.

' With respect to the 'comparative performance’
factor, tjis record is equally barreh. .« «. No hard factis
addused even from a limited sample to demonstrate that
the academic performance of male students with long
hair is inferior to that of male students with short
hair, or that the former are less active or_less -
effective in exjra-curricular activities."47 :

.The court suggests that there is no logical justification
for the hair regulation, and sights, not only a-lack of evidence

exist to educate, and the court questions whether this rule makes

The outcome: The rule vrudely invodes a highly protected'~

and "The right to wear one's hair at any length or in any

‘desired manner is aﬁ'ingredient of personal freedom protected by

"the United States Constitution."48

gountry stili maihtéins anti-hair pegulations, or condones the .

Once again, the courts have upheld that the schools are

invading the realm of constitutionality, and yet half of the

P

enforcement thereof.

One important point to make here is that, as with all

Sﬁpreme Court.decisions, there are always accepted exceptions to

all rulings. With the hearings on hair length and styling the

court decided to allow for some latitude,

The are obviously certain situationa in which long, or unkempt hair

N

0

but also on the academic angle--the schools

as was evidently necesary.
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{s not only unpleasant, but also uncalled for and unsafe.. Shop

.claasea{ cooking courses, and even chemistry courses are all poten-

tially dangerous situations for iong hair. For this reason, the
court ramified ite decision to include any such special cases,

where obvious control measures must be maintained: MDress and.

Aappearadce must present no health or safety problems or cause

cli.srupt:l.on.""9 s »

Earlier, in the same year .of that decision, another similar

‘rule was enactedzin Seattle, Washingtbn. Much more complete in its

text and more effectively phrased, it contained this phrase:

nStudents' appearance should be neat and clean.
Dress and Appearance which cause disruption of the educa-
tional process or present health or safety problems
shall not be permitted; otherwise, dress and appearance:-
are +he responsibility of parents."s0

It shoufd be noted that hair and dress codes have been
passed onto the home, where they belong, and the school and district
/
pave relinquished a long-held power to the anti-in 1?%6 parentis
) .
pressure. But, also of note is the reoccurence of the phrase
"Health or safety problems," which indicates a new dependence On
the semantics of the court's decision. ,

This trivial phrase, as is tru~ for the majority of the
serutinizing phrasology of the Court, has becoqé esential to all
who would justify their anti-hair rulings for/future dress codes.

n, .".the same legal arguments are applicable
to dress codes. Restrictions on dress should be limited
to the same justification as restrictions on the other
constitutionally protected rights, to wit, they musu be
designed to prevent substantial disruption in school
sctivities. The New. York State Commissioner of Educa-
tion, for example, has ruled that school authorities

can only "prohibit the wearing of any kind of clothing

which causes a disturbance in the classroom, endangers

ne student wearing the same, or is so distractive $s to
VR _ interfere with the learning and teaching process."S
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If-@ress or hair styles. therefore, do not interfere with
the learning and teaching process, Or with the operation of the
institution, or even with the ‘safety of the individual, than the
school can congtitutionally'pass no rule against those styles.
There is no legal basis for it, and it connot survive the test of
the courts.

For those plan:ing to beccme teachers and/or administrators,
this is the rule to remember, and the main case to keep in mind
when deciding on this issue so touchy and sensative today:'

"The more a rule becomes infringing on rights,
the more detailed and close the scrutinization, and the
more justification required. Infringement will not be
allowed unless the school cén prove the rule is esential
to 'aviod substantial and material interference with
school work or discipline.'™?2 ‘

As one can easily discern, TINKER is still the rule to

abide by, and the landmark to refer to when lost in the‘'rhetoric

of student rights and regulations.



, .
A et

C

P
RSOy 3. S o . g - .

Chapter 8
LAW ENPORCEMENT

This chapter will deal briefly with an area little defined

‘and ‘1ittle respected. The problem of dealing with public eervanis

on school grounds demands definition} but the possibilities vary
greatly with states and schoal districts.

There have been, however, some places in the cﬁuntry
where accurate definitions have been formulated, and.these are
general guidelines that can most probably be used gafely anywhefe
in the country. In a ireatise examining the Bill of Rights'.éffects

““on stu¢ents' rights in this area, the State of Washington'publ;shed

the following:53

"Search, and Seizure: '

-=General searches of the property may be con=-
ducted at any time. N

--Searches of any areas assigned to a student,

. such as lockers, and the like, may be conducted -
only in search for a specific item, and only in
the presence of the student.

--Any illegal or threatening ltems may be seized
immediately.

--Items used to disrupt classroom or schocl
operation may be temporarily seizcd, and later
returned.

Criminal Actlvities:
The following activities are among those
defined as criminal under the laws of the State of
washington, and the City of Seattle:
_-Sale, use, or posession-of alcoholic beverages.
--Sale, use, or posession of illegal drugs.

The school official in char%e will immediately
remove from contact with other students anyone
under tne influence of alcohol or drugs and thereupon

shall contact the parent or guardian.
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"Off-Campus Events!
Students at school-sponsored, off-campus events

shall be governed by school district rules and
regulations and are subject 1o the authority of -
school district officials., Failure to obey the
rules and regulatione and/or failure to obey the
lawful instructions of school district officials
shall result in loss of eligibility to attend
school=-gponsored, off=-campus events."

Another good source of seizure regulations illustrations

is the results of a Court of Appeals ruling in New York State:.

"Quite material would be observation of the .-
student to be searched over a sufficient period of time,
whether hours, days, or longer, which sug ests,at least,
more than an equivocal suspicion %ﬁgt he (or she) is
engaged in dangerous activities." .

Another problem, involving legal rights of the students

in connection with law enforcement, is that of police questioning.

Cne source has provided us with this guidance:

m, . .police authorities have no power to
interview children in the school building or to use school
facilities in connection with police department work, and
the board has no right to make children available for
such purposes. Police who wish to speak with a student
must take the matter up directly with the student's

parents."”

Even when the child's innocence is not being questioned,

or when he is only being asked to speak as a bystarder or witness,

these rules of procedure must be carefully followed and observed 1o

avoid further legal problems and prosecutiens.
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/ — Chapter 9
| | DISCRIMINATION

n

It is necesary to Preiterate at this point the purpose

Amqf_this paper: To briefly outline the rights of students with

regard - to the various different contraversial areas of student/ "
teacher and. student/administrational interaction. This is the
busic purpose of this chapter, also, that is, to gutline the rights
of students in the area of discriminatory practices. '

These discriminatory practices fit neaily into two basic
cat gories, each of which will be,discussed separately, and.in

varying detail. The two gemeral. areas are SeX discrimination and .

racial discrimination.

Part A: Sex Discrimination.

The most recent and monumental breakihrough in solving
the unnecesary problems related to gexual discrimination and
preferential treatment due to sex {s well known to all teachers,
as it should be: Title IX. The United States Commission on Civil
Rights published, in 1974, a very good summary of what this amend-

ment to the Constitutional text consists of:

"These amendments prohibit-discrimination on
the basis of sex by educational institutions receiving
Federal funds. This prohibition covers educational
programs, athletics, employment, admissions and finan-
cial aid, and all other programs and services of the
institution. Certain types of institutions, however,
are exempt from the provisions of the amendments only
with regard to admissions. '

45
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‘ "Examples of discrimination forbidden by these
amendments include: vrefusal of a co-educational insti-
tution to admit women to any academic program (engineer-
ing, animal husbandry,. for example); refusal of a Board
o ‘ of Education to hire or promote qualified women as prin-
cipals in the school systemj or refusal of a college to
allow women equal access to athletic programs and facilities
(including playing fields, equipment, and instruction)-

' n, . .HEW may conduct periodic compliance examing-
tions. Where éducational institutions are found to be
discriminating on the basis of sex, and HEW finds that
this cannot be corrected informally, it may germinate or
refuse to grant funds to that institution.">

‘A similar explanation of the essence of this Title IX
'{s found in the introduction toethe section about it in the Code

of Federal Regulations:

n, ., .title IX of the Education Amendments of
1972, as amended by Public law . . .which is designed to
eliminate (with certain exceptions) discrimination on the
basis of sex in any education program Or activity receiv-
ing Federal financial assistance, whether or not such
educational progr%q is sponsored by an educational
institutiono . o"- .

- In brief, and without further interpretation, these say
tﬁat there is.no reason, or few exceptions, why all activities at
an educational institution cannot be providéd'to both sexes. If
(e for aﬁy reason they are not provided to both sexes, the Federal
’ governmenf reserves the righf to discontinue the granting of educa-
tional funds to that institution. It all seems sO simplé.

It all seems so simple until we encounter that one situa-
tion that really seperates the girls from the boys: Pregnancy.

In many schools this has become a Very real problem.
There are-many schools that erforce rules barring pregnant girls
from certain activities, some from all extra-curricular activities
| alltogether, and some from even attending’;chool at all. These
¢ are, for the most part, very unconstitutional, and must be cpanged.

But, the problem complicates itself when these pregnant

‘persons are found in high schools. and even in junior high schools.
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‘negative influence, and even some see-it as groﬁndé for expulsion.
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These girls, often unmarried, are considered to be, and logically

so, an immoral examplento the other children. This‘is a powerful

<

What does the law say to this situation? ° ) P
' Sexual promishuity are banned from all cgmpdses--that

makes sense.. Some, employing the rhetoric of TINKER, say that

these girls provide “substantial disruption" and thuely are.

eligible for suspension or expulsion. Several court cases have

turned into baftlee on these counts, and illustrated below are a :
representative fow of those on record. Note, as reading, the
implications of immoral influence, as well as those of equality
under the law: |

"The Perry case (a Supreme Court case)
challenged a school policy which automatically barred
pregnant girls and unwed mothers from school, The

court ruled narrowly that the exclussion of unwed mothers
without a hearing violated Due Process (see chapter 5).

The opinion, however, made it tmanifestly clear that

lack of moral character is certainly a reason for excluding
a child from public education.' Tle court went on to
concede that 'the fact that a girl has one child out of
wedlock does not forever brand her as a scarlet woman
undeserving of any chance of rehabilitation or the
opportunity for future education.'

"Even though the plaintiff in Perry may have
eventually been reinstated, the approach taken by the
court is too narrow. The possibility of an unwed mother
'morally contaminating' her fellow students cannot, absent
of the fact of a verifiable disruption in school activi-
ties, serve as a Justification for an expulsion from
scaool. The brief also convincingly argues that the
fiilure to excuse unwed fathers violates the Equal
Protection clause.

"The court had no problems with the policy of
excluding pregnant girls. 'The purpose of.excluding
such girls,'it said, 'is practical and apparent.,' 1In
light of recent student rights decisions in other areas,
however, such procedures may mol seem as practical and
apparent as they once did. They may well be unconstitu-
tional.

"School authorities not only have a legal
obligation not to discriminate against pregnant girls by
denying them their right to attend regular classes,
they may also be obligated to provide special services
to such students once it becomesr unadvisable, for reasons

47



. - -42-
' of health, for them to a%tend'ordinary‘asggions. Many
Jurisdictions have set up such programs. \
~ This concludes saying that not only are these girls bgingln
wringed in the general‘react4ona towards'yhém, suspenéI;HE&End the
like, bgt these schools may be greatly in their debt educationally,
by not having provided, and not presently providing, upécial
programs for the education for those that cannot attend the
regular classroom sessions. This is a very interesting hypothesis.
Some schools and educational institutions dc¢ not even
distinguish between pregnant girls and girls that are @arried, ahd
they have strict regulations governing the education of qar;ied;
coeds., . One such school boardbpolicy reads: ™Any married. student
or parent shall be refused participation in extra-curricular:*
activ:ﬁ:iefs.'69 ‘.rhis_ undeniably violates the 1st Amendment :}:o the
Constitution;(see appendix A). x
Onelfemale student pleased this gzhsfitutional violation
after her.rejection'from all activities of an extra=-curricular -

nature, and as could be hoped‘for, her school.béard's decision

‘was reversed by the Oourt of Appeals:

. M, , .the distinction completely disregards

the fact that, like scholastic activities, extra-curri-

cular activities are funded by the state by means of its

taking power as a significant aspect of the educational
process." _

.So, due to the totality of Title IX, the girl was rein-
stated in the school, and so will others who will stand up for their
inalienable'right to an education. The change will be gradual, as
all must have expected, and as it was and it is with the racial

prejudices in our country, but it will happen, and the matamorphosis
L3

.will complete its cycle of sure change if all concerned will exert

sn extra bit of effort.
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-Part‘B:"Racial discrimination: .
it is with great apologies that this section 1is initiated.

It will in no way be nearly as complete as previous aections“aﬁd

chapters have been. The reason is very simple: There have been
great changes in the past, and historically so, but also voluminously
so. To begin to cbmprehend the trends in racial discriminatory
changes would.take a paper tﬁiqe again'aé long as the one in hand.
Neither the time nor the resources have been mgde available for

an undertaking such as tﬁat; o . .

Let it therefore suffice that a brief commentary be includ-

ed ir place of such monstrous verbosities as would otherwise be

required. : ’ . :

The first great breakthrough in Black education, whicﬁ
has been the spearhead for all other races' pleas for equality,
was in 1954, with Brown v. Board g__f_hEdﬁcati.)on of Topeka. Here
the Supreme Court decided that it was the fight and right of

" every child in the United States to have an equal opportunity to

an equal education. This is one of the great milestones in the Civil

Rights movement of today.
Perhaps the greatest,pethodigf judging. the needs of.edgcaa

tion in for minorities in todays societiés is not based on only one

race or another, but rather on the socioeconomic standard involved.

Thig seems to be the single most dominant determinant of the
potential educational achievemeht levels of minorities in America

today. Comménting on this, one author said:

"There are those that say that the educational
problems faced by black Americans today do not stem from
racial considerations but are largely due to what
sociologists call socioeconomic factors. To some extent,
that may be true. Ther is, however, adeguate evidence
that race is an important determinant of socioeconomic
gstatus in America and that proportionately, more blacks

19
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than whites are concentrated toward the lower end of the
nation's sociel and.economic structure. As much as any-
thing else, it is their blackness that makes it dificult
for them to secure the tools neede for upward mobility.
Education is generally regggnized as ode of the tools
needed for this purpose.” -

It is reiterated at this point that thisnpaper is not &
treatise on civil r;ghts. nor is it an nratory Qn equality. It is
simply designed to illustrate what are the basic constitutional
rightc of the everyday student. "Por this purpose thé quote above
was inserted, thatlis. to show that these people need, as do all
Americans, the education guaranféed us_all in the Constitution,

Théreforéi-let it be said simply, that it is the right
of all-persons in the United States,,legal residentshand citizens,
'to have an educational 0ppof;unity of equal magniiude to their
academic abhie#ement. 'That is, no child .can be barred from a
schocl, any school, an the basis of his réce. save a very few excep-
“tions.  This is the iight most widely known, and most often heard
.in tpe courts. A teacher must never be found guilty of discrimi-

nation.
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| Chapter 10
' CORPORAL PUNISHMENT ] ; - )
and GRADES

Part A: Corporal Punishment. |
| There are several esential steps to remember when dealing
with this issue. The first is that of Due Process, that is, the
steps outlined in Chapter 5 must be gtrictly obeyed, and a hearing,
t least on the first proposition of this form of discipline, is
a must. Later, with the permission of the parent, "in loco parentrs".ﬂ
may Ye granted, and the punishment may be used when thée teacher, | i
C or administrator, sees_fit. N
\ ‘Thie'form of discipline should always bc a last resort.
Its purpose is to teach, not to cause bodily harm. Even when given
¢ peramission, af;er proper due process has been observed, ir the child
is harmed in any way the teacher is liable for that damage. Be |
conservative in the use of the power, if posessed.
| D The Supreme Court has never ruled against this practice
on *he whole, although it has ruled several times on specific cases

of child abuse and corporal punishment.

Part B: Gradese.

Grades and diplomas cannot be withheld from a student for
'any reason, or as part of any disciplinary action, that does not
relate specifically to academics. Orades cannot be withheld,

altered, or lowered for any non-academic reason oOr variable.

ERIC 51

e N — . W e . P S e AP - .- T s e e .- war s .

l"



Chapter 11
CONCLUSSION: ' .
CLASSROOM CONTROL - R

*
) . . -

In depth discussion of the topic of student rights has
\ - .offered solutions to common, and uncommon problems related to
| ' dealing with students in today's classrooms. But, the discussion
has 8lso left a void, illdefined up to this point, questioning
o where the rights of the student and the need for classroom control
intersect. The legal phrases like‘"substantial,disruption of.'
school activities," and "materialndiSruption" have yet to. be
S - satist actorily defined, and so one-is left wondering when it is |
appropriate to discipline a misbehaVing student without putting one s
career in jeopardy. _ '
L Interpreting the 1970 results of, the findings of the
| Senate oubcommitee on Juvenile Delinquency, an administrator- Spoke
to a convention of*educational persognel. '
¢ : ' Faced with the daily problems of control of
- behavior and increasing public criticism,, school personiel
terd to view the first priority as heing the establishing

and maintaining of order in the schodls with the question
of student rights being secondary in amportance and

; certainly less pressing."” 52 e
' He then produced the findings of the Senate Subcommitee
above named: ©3 r . . :
T Survey of 110 schools by the 'Senate Subcommitee on
¢ : - Tuvenile Dellinguency: 1n-School Crimes
' 1964 . 1968
~ Homocides 15 26
7 TForcible Rapes 51 81
. Robberies 396 1508
f '\‘l > . 5‘) }
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'tive.

R T
-47-
' Aggravated Assaults 475 680

Assaults on Teachers 25 1,801
Agsaults on Students 1,601 4,267
Narcotics : 13 854

The increase in the problem of student abuse of the school

atposphere is alarming, and the over emphasms of, or the.over reac-

" tion to, student constitutional rights can, if it diverts our atten-

‘tion from the pressing problem of classroom control destroy our

educational system.. Prisons are composed of people that had free-

doms and abused them, and the school should not create, nor al.ow

to be created, a situation where administrators will have to face

the decision of producing a prison-like environment to curtail
these illegal and inhuman activities. This is a pressing problem.
" The quostlons are many and the answers are few, but they

are there. The "trick secens to be that the teacher must find a

., workable balance, and maintain that balance. When the situation

dictates then freedoms must be removed: This is justice. But
the purpose of this paper was to define when and where these
removals of freedoms, or these denials of rights, can_beuconsti-r
tutionally justified, and these‘times and places are very resiric-
"Phere is no absolute freedom" for the student.or the
teacher. The old addage that "the teacher is always right" was
never, and never will be correct. Know your limitations. Define
them to yourself, and then define to your students theirs, This
situation demands reciprocity. and therein lies the key to

success.
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A Appendix A’ -
The PIRST AMENDMENT to

[

' ' the CONSTITUTICN

Congress shall make no law respecting an establisrment
of religion, or prohibiting the free exercise thereof; or

abridging the freedom of speech, or of the press; or the right

of the people peaceably to assemble, and to betition the Govern=-

ment for a redress of grievances.

et -



Appendix B
The FPOURTEENTH AMENDMENT to

the CONSTITUTION *

1. All persons born or haturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make

-or enforce any law which shall abridge the privileges ahd-immunities

of citizens of the United States; nor shall any State deprive any

. person of life, liberty, or property, without due process of law;

‘nor deny to any person within its jurisdiction equal protection
of the laws. ;- | |
2. Representatives shall be apportioned among the
geveral StateS\eccording to their population. . .
3. Ne person shall. . .hold any office, civi;_or military,
. « .who shall have engaged in. . .rebellion.
4. The\validity of the public debt of the United States
« « «8hall not berguestioned. . .
| 5. The Congress shall have power to enforce, by appro-

priate legislation, the provisions of this article,

. *An abridgement, containing all material pertinent to the text of
\ this thesis. _

-ii-
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