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(>

After 20 yegrs of debate, Congress has finally enacted a newv
Copyright Act. Unfortunately, though, the long-avaited nev law
failed to resolve the major copyright problem facing the graphic
arts: the lack of copyright protection for .typography and typeface
designs., Moreover, a Congressional review of the  problem apart -,
,from the Copyright Act,{seemidgly promised in the House report

on the new act, has not occurred in four yegrs.

.
e

‘This paper briefly summarizes the Copyr.ight Act as it relates
- to graphics. Next, the paper explains the rationale for deny-~
ing copyright protection to typography and traces the develop-
ment of. American copyright law on this point, concluding vith
a new federal appellate court decision that affirms the non-
cdpyrightability of typography. ‘

However, another. federal court decisfon on typography and
cBpyridht suggests that there is an alternate vay graphic
/ arts designers may protect their works from infringement in
: the absence of copyright coverage.

This paper analyzéﬁ that alternative and suggests that type-
graphy may indeed be protected in this fashion, albeit only
on a state-by-state basis because of another federal court
ruling. )
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[INTRODUCTION

' ]
On Jan. 1, 1978, a new comprehensivé Copyright Act wvent

into effect, the first major revision of American copyright lav

since 1909.1 The new law, which was enacted after more than

20 years of deliberations in Congréss, wvas wvidely moted for its

effect on the cable television industry, on photocopying, and on

musicians.2 But almost nothing has been said of what the nev

LY

law did--and didn't dd&--for the graphic arts.

\

\ The new Copyright Act has a gsignificant effect on graphics
——— .

and the graphic artigt} and 3n those in sucﬁ'related ﬁiqlds as
‘hdvertising design, mégazine and newspaper layout work, and typo-
s draphy.' Perhaps more important, however, are the areas of silence
inlthé new Copyright Act,-wﬁich left unresolved the major uncertain-
K ties facing the gpabhic artist, partiéularly by declining to solve
the problem of copyright protecfion for typographx and typeface
deéignSu And even.uorse, a recent federal appeliate éﬁurt '

X

- decision has further clouded the copyright status of typogl_‘aphy.3

This paper exaﬁiaés the new Copyright Act.as it relates
tp'grgphics., After summariging ?hd highlights oF!the new éct
itself, ve address‘the*eroblgﬁs of fypograbhy and coﬁyright lavw,
exploring a possible alternative form of protection for the

graphic artist denied a COpyrlght

’

LEY

-

T THE NEW COPYRIGHT ACT - Wuar I7 CoveRs )

' . The new Copyright Act coatinued and expanded many of the

forms of copyright protection ava{lable under 'the old 1909~law. One
) . ! . / -
"may.copyright @ vide variety of works, as long és they svidence two




‘qualities: (1) crga,tivity; and (2) originality., A work need

not have very much of either ﬁuality--but there must be a -

little of each.a A wotk need not be novel: it two people get

the same idea independently at about the same tlme and comdp lete

o

their works on their own, both may secure c0pyriqhts even though

their works may be ideptical.s

\-»
There are sevém major rpategories of creative wvorks that

1

may be copyrighted: ' .
1) literary vorks;
2) musical @ofks, incIuding any accompanying words;
3) dramatic wopks, including any éccompaﬂying music;
Qi‘pantomimes and choreographic works;

5) pictorial, graphic and sculptura)l works;
6) motion pictures and pther audiovisual vorks;

' 7) sound reo@rdings.6

~

On‘the othér hahd, there are a number of things that cannot
be‘chyrithéd, among them:

1) fFactual and historical .information; .

.
0.

2).works that are not fixed in&F tangible form (e.g.

3 .
1)

choreography, ihprovisional speeches énd other performaﬁces that

are neither written down nor recorded);

- ?

*3) ideas, processes, methbds,:andfdevices (though some

of these may be reglsterable under patert 1aw), ’
4) Qorks consisting entirely of information that involves
no original authqmship (e.g. calendars, tépe measures and rules,
schedules of sporting events, etc. )7 |
_ 5) short titles, names and slogans (though some of these'
may be registerable as trademarks), o



\

6) typefaces and type designs. : )
Obviousaly, for the graphic artist the most important category

*

. of copyrightable works is (5). For many years the courts

and the U.S. Copyriqht‘Ufficé\requlations have recognizedNg t

such things as advertising designs, editorinl.layouts, dravings

. . i ’ - . V . .
and sketches, diagrams, photography, and works combining various

-

of these elements are copyriqhtable.8

On the,other hand, basic shapes and designs (such as
circles, squafes, hexagons and other figures)'cannot be copyrighted.
. . . }

And--of importance to the qraphic artist--nmeither typeFaEes them-
, o »

selves nor type-designs may be Qopyrighted.9 However» calligraphy
]

may be copyrightable--depending on its degree of st;lization. But

whefe does-typé desTghing,enq and calligraphy begin? The his-

v

* tory, scope and possible solutions to the_&ypeface copyright

problem will Be.discussed more fully in the second part of this
: ) _

A Y

paper.

-»

Once you_have a work that is copyrightable, what must

o

you do with it to secure a copyright?

'SECURING A COPYRIGHT N

Probably no aspect of the new Copyright Act is more widely

- -

misunderstood than the steps required to secure a qopyright-—unl%sé

it is the consequences of omitting some of those steps. \

Oné of the major features of the newv Copyright Act is

a basic simpliflcatlon of the system, gliminating the separate

10

ruli?.For protecting publlshed and unpubllshed votks. Untid

1978, ‘there‘was a system ealled "common law copyrlght vhich

operated wunder the 1aws of the 50 stateq, not under federal law.

7
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In thét gjstem, any unpublighed work had automatic copyright
‘hroieqtion,lbut oqiy undér state law, and there vas a problem of
j- ~developing good evidence to estéblish ovnership in the event
3‘ a }aw suit. And onEe a vork was published, the common lav
copyright vas lost. On publication, if the vork wasn't copy-
righted under the federal system ("statutory copyright"), it .
“fell into the "public dOmain;" that is, all private ownership
rights were lost.

The new Copyright Act changed that compLeﬁgly. Under the
nev lav, there is no common lav copyright; federal copyright

) 1

protection begins as soon as the wvork is put down on paper,

recorded on film or'taﬁe, or otherwvise "fixed in a tangible.

form.," However, the time of publication is still a cruciél

furnipg point: if a work is copyrighted under the federal system,,
. . it is ﬁrotected, but if it isn't it falls into the. bublic doméin
as befofe. Nevertheless, the neuv system of federal copyright

protection for unpublished works is a dreat pimprification.'

4
v

UUnder the newv law, securing a copyright is very simple:

Al

one affixes the:copyright notice ("copyright" or " () " folloved
by the year and the name of the copyright owner, as in " @ 1980
by John Doe"). In'graﬂhic vorks, the notige can be even more
bpief, %éing the.symbolCD , the year, and the owner's initials:
‘ "{c) 1980 JD." The notice must appear in a prominent place

in/the vork. On graphic vorks, it can appear on the front
L 4 . .

or back of the work\itself or even on the mountinggif the work

is mounted.ll

. If the copyright notice is in proper Form,\the vbrk is copyrighted

\

at_thaf point. There is a registration pfocedure QCd'there are

; . Q . ) . . i ’ 4 \
" ERIC . 8, \
CowmSem . o — T \ : . °
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requirements to depousit copies of the work 1in the Library of
. gConqress, but a.copyright is valid without these Fo;malities.lz
However, if one w{shes to complete the formalities, there
is a form to fill out (for graphic works, the proper one is
"Form\MA," available from the Copyright 0ffice, Library of .
Congress, washington,'DC 2p559). The applicant completes toe

fForm and submits it with theerequired fee ($10) and .tvo

13 | -

* copies of the work to the Copyright Office. -

Although registerino‘a copyright.is optionalz'it does

of fer several advantages.la For one, it creates a documented

f

rfecord and provides evidence of the validity of the copyright for

L~ use in any subSequeﬁﬁ.legal proceedlng Anothe( advantage of

i
registering a copyright is that, should there be an 1nfr1ngement

the) ouner of a-work registered before an infringement occugs has
more legal remedies available than he otherwise would. For inetanca}
hw can sue For his attorney's fees and whgt are called "statutory

may award). Since

damages" (an arbitkkry'suﬁ of money the, cour

actual damagea\aye often difficult to prove¢, the pﬁovision for

. P automatic avards of money without proof of injury makes statutory

' " damages attractive in mgny copyright law suits. In any event,
if a work was not.redfsterad originally, it muat be registered

_before the copyrigﬁt owner may bring a legal action against the

-

alleged infringer.

o The Librhry of gongress deposit requirements are not as

' voluntary as the registration raquirements under the newv law, but ~’
P .
tHa regiatration process usually gsatisfies those rtqulraments too.

If thb copyright 4s unregistered,’ the Library of C0ngrasa has a
‘f‘ : right to damand oompletion of the deposit raquiredﬁnt but rarely

- “
v Qo - . % . ~. s) (
e . - o oo
| T _
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~ does so. If there is such a demand, the vopyriqht owner has 90

3

. P .
days to complete the deposit after that. [ftfe duosn't: the re
are possible criminal sanctions, but under nojcircumstance does
' . . _ l :
the compliance or noncompliance with the dep%slt requirement

affect the validity of the gopyriqht.15 /
/“.
o _ | /
P - Excrusive RiGHTs unDER THE Ngw Law
,

o
.~ Once there is a valid copyright,.ph7 owvuner has the
\ -

exc lusive right to sell, use g Rlter o}fprofit from the work
. :

for the duration of the copyright term. he new act changed \

the duration of a copyright from 28 yearg to the creator's-

life plus 50 years. For anonymous and 'orponﬁte vorks, the
- . . . " \ .
term now runs for 75 years from the dabe of publication or 100
\. '
years' from the date of creation, vhichever is & shorter time .10

The copyright owner may sell (for give away) some as well
as all of his rights, or he may retafin them himbelf. It is possible
' i !

rk and retaﬂn owvnership for

\

H‘. 4 b \

-to sell first reprint rights in a vy
future uses,.or to sell "all right
Works Freat&d "for hire" create a special\problem under
) | the new law. When an employee creates a vork wiﬂhin the scope
of hislemploymenﬁ? the copyright belongg to thelemployer, a pro—:
Qision that is neither surprising nor controv?rsi¥l. Howvever, a

L d

free-lancer ;ay find himself caught’ in the pitfalﬁ of "work !
For hire" tdo, deb@nding oq how the-agreement_withYthe person
vho commissioned the work is worded. If there is llanguage that
. aaib it is a "work for hire"--or’words'to that effe‘t--tﬁe free--
lance creator may.fin? he has sold all pwnérship‘ri;\fs and not

\

just the "first rights" he intended to sell.™’

. . - - i . -
v \‘1 . . . . \ . 1 O . N




THe Fair Use DocTrine

In this brief summary of the highlights of thé new copy-
right act, there is one more concept that should be treated--

fair use. Fair use is a judicially created doctrine that

allovs certain pPimited uses of copyrighted wvorks without there
being an infringement. The classic examples involve brief
quotations of excerpts for the purposes of scholarly criticism;

for satirical purpoées; or for use of the factual information

in conjunction with nev research by a second author.18

The newv act extended statutqry recognition to this %oncept
‘for the First time, setting up four criteria to be used in deciding

if a given use of a copyrighted vork is a fair one:

1) the purpose and character of the use, including wﬁether

or not it is for profit; -
2), the chapactir of the copyrighted work and the newv use;
3) how much of the total work is used;

4) what effect the use will have on the market for or value

f the original copyrighted work'.19

These are broad, general guidelines that will mean little
: - 1

Juntil they are interpreted through a series of court dedisigns.”

It vould be safe at this point. to conclude that a use vhich taps

-

the same market as the original and involves taking a substan-
tial part of the.original work wvould no}_be a fair use. On “the"

other hand, using a small portion of a lengthy work_Fof nonprofit

-

purpgses would be mqre likely ta rank as a fair use.

\

hTAd



TYPAGRAPHY AND COPYRIGHT LAW
/ .
Probably Epé single most perplexing copyright problem
for graphic ar practitioners over the years has been the on-

going refus of the Copyrith Office--and Congress--to recog--

nize thak” there is an element of both? creativity and originality--

0 the o prerequisites for copyright protection--in typeface’ *

/&ggigns.

Typography has never been protected under U.S. copyright

¢

lav. The rationle has alvays been that type is, after all,

fundamentally a utilitarian device: it does not ordinarily exist

~ -

for itas own intrinsic beauty but “rather. to communicate words and

S

ideas. And devices that are designed in a certain way for reasoﬁg
of utiljty and function rather than for aesthetic reasons have
traditionally been regarded as beyond .the scope of copyright

protection.
LSS

To this 'argument, graphic artists have often replied
that any typeface must fulfill the utilitarian purpose of comx
municating, to be sure, but type designs.May reflect a

great variety of artistic styles as vell. To ignore EH% értistic
.o ’ ' .

. design qonsidépations in selecting, ?br instance, Tembo Heavy

Y

[

‘3_ _ Conden'sed t§pe rather than Bodani’light Italic foria given layout

is to simbly disregard any consideration of aesthetic values
° ~in graphic design.

' _ . Nevertheless, the Copyrlght Offlce Mas been steadfast in.

{ . +

"~ its refusal to accept the regnstratlon of any new type design

_,"‘ under the U.S. copyright lavs. ' ; ,

-
2 . - . . B L . HE
-




"cessor to the current lav, the Copyrrght Offlce issued a requlation

N

Actlng under the authorlty of the 1909 Copyrlqht Act, prede-

4

lthat dqes so far. as to deny %opyright protection even to materials

[y

that 1nvolve varlatlons of typogrephlc ornamentation, lettering
J b ¢t
Qr colqring."20 o . . . T T‘.

A slight rey.of hope for change 1in this rntransigenl gtand

came in 1254 with a landmark U.S. Supreme Court decision, Mazer.
21

v. Stein. That case had nothing to do with typography d1rectly,'

indirectly,“though, ;t had a great deal to do vith the problem

becaUse it 1nvolved the question of copyrlghtlng somethlng that

had both artistic and utilitarian Functlons. a small stqluette

,thet formed the base for a table lamp! [Whe plaintiff in*thaf case

gsuccessfully copyrighted the statuetbe Bs a work of ‘art and then

began nass'producing the figures as bases for,lamps, cdmplete
vith powver cords, sockets, ewifches, liﬁht bulbs and lamp shades.
The defendant copied the design and began making his own lamps.:

The Supreme COUrt ‘acknowvledged the obvious utility of the

~item as a lamp base, but ruled that ;he obJect vas ‘gtill an item

,with aeethetlc_value epart from its utility. As a result, the court

~
~

held thaé the copying of the lamp base statuette. vas a copy-
right infningemenf! . ~
In 1955 shortly after the Mazer decision, Congress beQan the

deliberatlons that ultimately led to the enactment of - the new COpy-

right Act more than 20 years later.22 Early 1” that. procesa,

Cengrese re&ognized the problems inherent in allbwing typeface
- ~ . - . 1 ~

designs and other useful works of ert to, be copyrighted, but far
_ o , ot

more controvereial;polftibalkiseues;-such ee the battle between
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‘ the CATV industry and the broadcasters--so bogged. down theh debate
that little time wss ever spent on the issue of “typeface designs.
At one pdint the Semate version df the copyright revision

bill contained a section créating spgc;al rights sgme@hat more
. . - )
‘restricted'}han full copyright protection for original designs

of creations that were ut'ilitarian bﬁ wvell as artisgtic. That
version passed the Senate in 1962, 1963 and 1966, -but never got
through the: House of Representatives.

Anxious to enact a copytight Iaw in some form by the
mid-1970s, the House deleted the Yhole portion of the bill that
dealt with utilitarian objects and designs, including typefaces.

. The report of the House Committee on the Judiciary stated:
. ’ 13
"The committee has considered, but chosen to defer, the possi
bility of protecting the design of typefaces. A 'typeface'
can be defined as a set of letters, number)s of otherfsymbolic
characters, whose forms-are related by reppating design elements
consistently applied in a notational system and are intended to
‘ . .  be embodied in articles whose intrinsic utilitar*@n'Function is
- . for use in composing-text or other cognizabple combinationss of
¢ characters. The Committee does not regard the design of type-
faces, as thus defined, to be a copyrightable 'pictorial, graphic
or sculptural wvork" within the meaning of .this bill...;"é

The lanquage of the House Committee report implies that

Congress was merély setting the issue aside for later considera-
L ’ .
tion, but in the four years since the passage of the Copyright Act,
‘. the_égtter has not been’considered, leaving typefaces in the same
copyright limbo they have occupied for two centuries.
Méanwhile,wa commercial typesetting equipment manufaéturgr

i who had paid a type designer $11,000 for use of some fonts in

its equipment sought a couft order to force the-Copyright Office

to regigtef tham. In. Eltra Corp. ‘. Ringer, the firm demanded,

a writ_of mandaﬁhs Ihat vould .compél .the Copyright Office

» PN

-

o | _“: ' 3 : | ¢ﬂa ; '1<:




)

N

work of art. Because of

11
A _
to abandon or at least revise its probhibition on copyrighting
typeface designs. The federal district court retused to grant

AY

the petition, but followed a convoluted path in reaching that
N : _ /-
conclhe}on.zg ‘ St

N .
t

First, fhe Eltpé gourt conceded that é typeface could be
a vork of art as wvell as a utilitatian thing. Citing the Mazer
case, the court noted that a useful thing may_be ¢copyrighted -1Ff
it is also’a vork of art aside from its utility. THus, the

court.expressed doubts about the validity of the long-standing

t

/ : .
regulation against copyrighting typefaces. Nevertheless, the court

held, that regulation had been in force for many years, and Congress

, L]

had acquiesced to it by taking the position that new Congressional
action"would be needed to-extend copyright protection to typefaces.
If Congress thinks a regulétion is valid, it is\pot|up to the

courts to decide otherwise, the court said in effect:

Faced wvith this adverse.ruling,.Eltra appealed to the

u.s. tircuit;Court of Appealé-—and.the<rpsult was an even more
unfavorable decision.25 Not only did éhe'higher;courﬁ aFFirm 

the district cour&'s‘decision agafhsl ordering copyright pro-
tdction for typeface designs, but it differed with the ldver

court's viey that a tyquaqe;could be a work of art and tﬁhs
c;pyrightable. Analyzing the languagq'o? the Copyright Act
and‘nﬂting the iong history of Copyright Office refdbalg to register

typeféces, the'h%ﬁ%llate court concluded that a typeface cannot

be considered a work of a:t;’

The court said: g .
n.., It is patent -that (a) typeface is an ipdustrial design in
vhich the design canpot ‘fiSt independently and separately as a

» hig, (a) typeface has never been con-
sidered entitled to copyright..,. And the appellant has recognized
this because over the years it, along with’ others in the trade,
has sought repeatedly to ‘induce Congrbss to amend the law in order

to provide copyright protection to tjfiﬁxce(s). Just as consis-

B - . ’ O 9" S e

MR . .,
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4

tently, Congress has refused to grant the detP(tlnn. Jhe latest
refusal was in connection with the 1976 revision.. MWhat Congress
has refused to authorize for registration, courts annut authorize
or require,'"26 o~ ~

: . ) .
) Thus, -the regulation against copyrighting typefaces wvas
~
upheld. Hquever, copyright scholar Melville Nimmer has contended

in his t{eatise on the subject that the Eltra decision .is in
error.z7 The traditional ban on copyrighting typefaces has never
been/a valid application of the 1909 Copyrlght Act, Nimmer believes.
Congress may have never intended to acqu1esce in what amounts to -
an incorrect 1nterpretat10nlof the old lawv on this ﬁolnt since
only the House.Commthge and not the comparable Senate Committes
even addressed the_is;ue of typefaces when the newv Copyfight BN
Act was passed. The Copyright Act itself says nothing about
whethe£ kypefaces can or cannot be copyrighted. .

In the meantime, though, the gopyright Office is standiﬁq

.by its policy of refusing to register ty#g desiqns.28 Hobever,

if additional creative efforts are added to the type, as when type

c-i

is combined with other elementé of editorial or advertising ¢

=

dssiqn, copyright protection becomes available.

Sp%e‘yeérs ago, a federal court made it clear that this o>

* .

is true. In Amplex ManufacturinqACo. v. A.B.C, Plastic Fébri—

- atorg 29 a federal court ruled that there can be a valid copy-

.
1

)*7 Jrlght in a graphic design 1nvolv1ng elements be81des type 1tself

Y in this case a shaded background and an arrangement of the type

o

° in the layout. That ruling may be quite helpful to the graphlc

designer whose main interest is in combining. type with other ele-

’

ments. And, of cdurse, the textual and pictorial .content of a

- N N | o |
T layout can be registered. But the typeface designs themselves re-

..main in the public domain. | N o
_ - .ot 16

QT .
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ALTERNATIVES TO COPYRIGHT

- % '”/If typeface designs cannot be copyrighted, is there any
other way to protect one's ownership rights in- typography?

Tﬁere is a widely recognized alternative to copyright
Jav that has been employed in a variety of other Confexts, and
it may well vork as a :eans of protecting typography. It is
the concept of "unfair competition.”

Unfair competition (sometimes called misappropriation) is

. ) _
a tort action that has been used to protect business enterprises

. 1)

from various forms of wrongful activities involving piracy of

an idea or tangible/item. The concept got itsvimpetus from the
. ‘ .

famous news piracy case, International News Service v. Associated

Presg, a 1918 U.S, Supreme Court decision.,30 In that case, the i

)

high cqurtrecognrzed that -the news could noﬁxpe copyrighted, but
said éonetheleqﬁ that -when one news service systematically engages
in the practice of.purloining all of 1ts nevs from a competltor,
the result is a civil wrong that the Courts should remedy. The
legal action that resulted from this ruling has since been
utilized in'; variety of other cichmétances vhere copyright

or patent protection vas unavailable for some reason. ¢

-

N Al;hough it was a federal concept at First unfair competition

‘has been strictly a state - level legal action 31nce 1938, when the

U‘Sﬂ Supreme Court ruled in Erie R.R. Co. v, Tompklns31 that Federal

-courzé should not become(;nvolved in a wide variety of common lau
_lagal;actiéns such as Qn?air competitién but should leave these:
areas of . lav to the states, In-tHe years since then, statevcourts
have often sfepped in to proteci business_enterpriges_From |

piracy by competlitors.
o . N



However, in 1964 the U.S%. Supreme Court cast doubts on even

this alternative in two famous cases, Sears Roebuck and Co. v,

: 3
Stiff8132 and Cpmpco. Cotp. v. Day-Hrite Lighting. ’ These cases

A

invdlved mechanical destqn§ that could not be patented rather

than creative works that could not be copyrighted, but the COyrt's
language was alarmingly sweeping. The high court said the states
could no longer create alternative forms qf leqﬁrnprotection

to fFill in the gaps left by ébpyright and pat%pt law. ™...A state
may not, when the article is unpatented and J;copyrighted,.prohibit
the copying of the articlé itself or.award damages_For such copy-
ing," the Supreme Court said in Sears.ja In effect, what the Supreme
Court seeméd to hold in these-two éases vas that the federal géverﬂ—
ment had preempted the entire Fielﬁ of patent and copyright law; deny-
ing any role in this area to the states.

./ Z
Moreover, the new.Copyright Act specifically declares that the

- »
) federal lav preempts the field of copyright, abolishing all
. . N
state laws in the area, notably the common law copyright system.35

36 a U.sS. Suprehe

On the other hand, Goldstein v. California,
Court decision that invoived record piracy at a time when sound re-
cordifhgs could not be copyrighted., narroved the impact of_Sears and

Compco. In Ggldstein, the Supreme Court made it clear that there

can be other forms ef leyal protbction-For creative endeavors

besides copyright lav, aﬁd the states may indeed enforce laws in

2 o

these other areas without facing preemption problems.

Two years before the Supréme Court's Goldstein decision, a
lover federal appellate court had taken a similar position--but
specifically on th question of typography. In that case (Bailey

v. Logan Square Typogﬁagn§r337),-a typography house had assembled

an inventory of about 270 different typeface defigns for sale

N




to printing firms. The typeface deésighs vere not copyrighted,
of course, but they nonetheless had commercial value and
pOsSsess Lon of all copies was carefully control'led. Somehow,

the defendant (Logan)lacquiréd gsets of neqétkyes of the typefacés
vithout purchasinq/faem, and Bailey sued. |

In response to the lawv suit, Lodan'contended that the .
types wvere not only uacopyriqhted buﬁ videly published in the
public domain, since all of the shops that bought the types used .

them in their publications. As far as federal lav is concerned,

the court agreed: ‘ / , | . .

".,..(The) defendants have a federal right to make copies of
plaintiff's letters and designs from printed matter distributed

in the open market, to assemble“complete alphabets from such public
materials, and thereafter to use such coplies 1in thelr own
businesses.">8

ngever,‘the court said that didn't settle the matter,
because the issue here wvas the wholesale piracy of an entire
catalog of fypefaces, Qot qust using published lettgrs and i
numberg. The court said the inventory of types migﬁt have a
value beyond that of the 1nd1v1dual types used 1A publications, .
and a state court might vell find a‘mrgpgful taking’ under ’

mls&ppnoprlatlon law

"The common law has recognlzed that the owner of unpubllshed d391gns
or compllations of material has a valuable intgrest that may be

"protected from vrongful invasion apant. From the Federal copy-

right and patent laws."39¢ R

.Thus, both the Supreme Court's Gdldggein decision and the

federal appeals court's Bailey ruling suggest that an owvner of

‘a collection of typeface degigns could bring a state unfair

]

L



compétition law suit 1f there were an instance of systematic misap-
propriation, regardless of the fact that the individual type designs

themselves cannot be copyrighted.
1

Unfortunately, such protection would be on a state-by-state ;o
basis only, and one would expeét the results to vary widely from

_ N . - v
one jurisdiction to the next, but unfair c¢ompetition law should

offer someffrotection.to the graphic artist,
However, in production situations probably the best pro-

N .
tection for the graphic artist is to always incorporate enough

elements besides typography in every design that the overall
creation can be copyrightedl That does not prevent an imitator
from purloining’ any original typestyles and incorporating them
into his own work, bqt it\does of fer protectibn for the graphic
artist's finished product. Moreover, as one moves from typo- |
graphy to-highly stylizgd calligraphy, the likelihood of the
QC;prfighg Office accepting the lettering itself as a protectable

. L] '
vork of art increases substantially.

->
4

. In short, the greater the element of individual originality
‘and creativity, the.more likely it is that the Copyright Office )
. N v T. S

wvill oierlook the obvious fUnctionélity of graphic communications

~ .
and grant copyright protextion.

&
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