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BESTRACT " - ‘ L
This essay takes up two separate but related issues:
how the ccurts have resolved disputes cver race and schooling and how

+hey should resolve such disputes. This essay is in reply to a

" related escsay, in which another author identified the conseguences of

what he perceived as a minimalist judicial role and called for
greater exercise c¢f responsibility by the courts. Replying to those
assertiones, this ‘essay describes the race and schooling issue as at
oncaegiydicial and political and identifies a role fcr courts in
stremrthering a genuinely political prccess, one which reckong with
the wishee cf black.as well as white ccnstituents. (Auther)
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The Institute for Research on Edycational Finance and Governance ié
a Research and Development §enter of the National Institute of Education
(NIE) and is fynded under th rovisions of Title TV of the Elementary
and Secondary Education Act o 965. The Institute 1is administered
through the School of Education at Stanford University and is located
in the Center for Educational Research at Stanford (CERAS). -

The Research activity of the Institute is divided 'into the following
program areas: Fingnce and Economics; Politics; Law; Organizations; and
History. 1In additiqn, there are a number of other projects and programs
in the finance and ézvernance‘area that are sponsored by private founda-
tions and government_ggencies which are outside of the special R & D Center
relatdonship with NIE. Y , .
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ABSTRACT OF "BARNYARD CACAPHONY"
)

This essay takes up two separate but related questions: How have
courts resolved disputes over race and schooling? How should they
resolve guch disputes? In "Administrative Foxes and Educational
Chicken Coops," Daniel Monti identifies the consequenceg of what
he perceives as. a minimalist judicial role, and calls for greater
exercise of responsibility by the.courts. Replying to those asser- *

~

. tions, this essay describes the race and schooling issue as at once

judicial and political, and identifies a role for courts in strengthen-

ing a genuinely political process, one which reckons with the wishes
of black as well as white constituents.
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Durihg_;he duarter ééntury since the Segr;gétion-Cases, debate
aver }acé and schoolin§ policy has focysed on issues of substance.
Attention has been direcied'to such questions as: Does desegrggation

\ ‘ 1&prove the educational pe;}ormance@ni blacks? Js busing a.senéiple

. course pf acﬁion? Thege issues reflect a 1$rger conundrum: What

L should race and séhooling policy entail? We are no closer to
settling these substantiyve matters t?’n when they emerged in the
wake of Brown. On the contrary. what once seemed a matter of
'"§€méle justice" no longer can be so ‘described; research does not
answer our queries.- but instead goses new 6nes. | ‘

of 1ate a second set of qugstions has surfaced. These center
on the prbcess by which policy is made, rather than its substance.
As the issue has been jo1ned by Yawyers and social scientﬁsts._
it concenns the distinctive competencies of the courts.‘on the one
hand, the political and administrative; processes, on the other, to
. confront the problem of race and_schoéigng. This discussion too
is part of\a broadér debate over the app}opriéte roles of the
coordinate branches of government in shaping soéia].po]icy.
“Administrative Foxes in:Educa%ional Chicken Coops"“ contributes

in several useful ways to this ongoing déscuss1on It offers

some data, gleaned frgm a caSe history. There 9xist few case
i&ydies of schéo]ndegegﬁegation which do more than chronicle past
evehts, recapitulatiﬁg ngwspapeé accounfs or court recprds; in

4 ' that 1ight, the several papers generated by this St. Louis onjédi

are a welcome exception. "Administrative Foxes" alsq confirms
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propfsitions that other scholars, approach1ng the matter from differing
perspect1ves, have advanced In 1980, who could dispute that the
. qqestion of racial Justice in the schools 1is at once Tegatl and
po]1t1cal, or that the courts necessarily assume a role that partakes
both of p011t1€g.and law in resolving desegregation disputes?
To identify this ne§ys between law and po]itics constitutes

-

a useful first step--but it is only a first step. In the main, I .

am a]lergic'te poll:i;ilflghegs, particularly when th;y substitute .

for more close-gra analysis. "Administrative Foxes" engages in \\

some of this. The es;ay contrasts something called a "neo-conser-

vative" critique of the courts’ ro]e-in desegregation with a preferred

and Fore explicitly poiitical alternative. That tactic, familiar )
* Tto those who understand the functidn of straw men in soc1a1 discourse,

distorts the réal points at issue; it produces cacaphony in the
! bérnyard. not clarity. What is not in dispute needs to be made
clear before one can discuss the more_interesting distinctions.

. Let me recqpitu]ate.the arqument. The “neg;conservatives,"
it 1s said, would have the courts “stop administering desegregation
plans and leave the constructien and implementation of such orders
in the hands of local officia]s .o If desegregatien is to be
elevated to its rightful place in the fraternity of issues amenable
to popu]ar redress and p011t1ca1 resolution, then the courts are
not [the proper forum through which to fashion a response to the ¢
prohlems posed by segregated sehoo] sys:tems. " Courts are not o
good planners, thé neo-conservatives supposedly say, for®they lack
the Inecessary bureaucratic resources and the political legitimacy
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to resolve these questions. Tne judicial activist "waiting to work

his mischief on another fnnocent public institution" ought to be
curbed, the neo-conservatives declare.

Bgsh, says Mr. Ho?ti-—and So do I. A]thbugh my essay, "School
Desegregation and'the.Limitg of Lega]ism,f'is_cited as advancing
Sach of these propositiané, it does no suchj£h1ng; it has been
transformed in "Adminisfrative foxes“ into a grotesquery. That,
?iece does not urge fhe withdrawal of the courts from this fray.
]bétead, it explores more complicated and interesting questions

«

\.

concerning the mix of %ﬁsks that courts and other Eentral participants

might best perform. The essay does not score judicial activism,
It does criticize excessive rule-mindedness and a primary emphasis

on uniform solutions in a realm which, in its diversity, seems to

-call for a mix of the uniform and the specific, a ceﬁmon consti- *

tutional standard.coupled with specific resolutions which match
‘the needs a;E wants of particular commuhities. Racial justice,
the egsay urges, is necessarily both universalistic and particuf
laristic; ~4t partakes bqth of pragmatism andlprinciple. For tﬁose
reasons, the courts may most péefully set in motﬁﬁ. “genuinely
goliticai;ﬂocal action withinhbroad constifutional guide]inés,
in which black as well "as white voices are heard, [enabling] jdstice
to emerge -in the particular.” While one may find that formu]ation
of the issue .as want1ng as tQat set forth {n ”Adm1pistrat1ve Foxes,"
it i1s a v?ry different formulation.

.

sWhat should be .the interp]ax/between law and politics? One

place to start is with the data “Adm1nistrative Foxes" provides Then
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art{cle purporcs to identify the deficiencies*of a weak court
grder, one wnich left school districts to their own polit1c;;
devices. This is a strained and strange reading of the story.

What happened bears brief retelling.. The court decision which
mandated the consolidation of four suburban St. Louis school districts
was, in its scope and substance almost without precedent The
forced merger required changes in a]most all aspects of school ,
governance not Just race policy. This is hardly judicial abdication.

Nor did ‘the court confine itself to ordering the school districts
to merge. While it relied on offjcia]s from the several districts
to formulate an initial plan--common practicetnn.Zhns type of litiga-
tion-rthe court podif%ed the plan which emerged‘in several significant

respects. In par

1ar. it fnsisted on more integration. As a
result,’the largest of theimerged districts, preniously f]arge1y"
white, apggrentfy acquired a 3 rcent 51ack enrollment (I say
"apparént]y" because exact figures are not given). That seems a
significant chaq'ﬁ. despite the attempt in “Adm}nistrative Foxes"
to down-play it. |

The mechanisms establishéd to oversee ;ne decision--a biracial

advisory committee and an Emergencj‘Schoo] Assistance Act (ESAA)

sdvisorx-committee--are attacked as ineffective. Yet.the ESAA\group

~ vetoed an'educatfona] center when it became clear that only black

children would be served by it: What better measure of political |
effectiveness might one hope for? And 1ess than two years after
the 1nit1a1 desegregation plan’ hall been: put into effect, "black
students and parents . . . made their f1rst tentative efforts f?

to mebi]ize themse]ves and redress theif grievances on issues

ranging from “teacher transfers to the proposed gutting of the

-~



biack studies- curriculum.” In brief, the black cammunity was .
organizing itse]f %hto a coherént éo]itica] force. Blacks may
not a}ways prevail--put then, few blocs constituting 30 percent
uglthé relevant cbhstituéncy always brevai].
As I read this history; it‘revea1{;an 1nsFitutiona11y healtn%
' joining of the court with the coordinate branches ofrg%rernment.
The éoqréfbdth framed the constitutional stana;rd and nudged the
po]ittFal apﬁaratuses into a decision, consistent with constitutional
doctrine, that made sensé to the participants: The outcome is
hardiy perfect. The judicial decision does not solve the educational
problems of thése several affected districts, nor dges it assure
fhat'the wisest policie§ concerning racé and schooling will prevail,
Those.facts, however lamentable, are beside the point. We lack an
elixir, a cufe-al;'for the educationa]‘éi]ments of urban school
systems, it is unsurpr1sing that this court didn't invent one. No
'doubt as is suggested, blacks st11l fare relatxve]y badly in the
‘¢ schools of the(merg&i district, but that outcome should not be laid at the
door o% the court. A]] that we know<about implementation cautions
us againstfthe be]ieg that any outside authority--legisiature,
administrative agency, or court--could manage the affairs of a
;choof district, even if it wished to. It is,.in short, hard to =
know just what more the court mightvusefully have done.
' In the Fergusop-Flowissant case as in a number of other desegre-
, {‘ . .é‘fgation' suits, the courg deviated-from the convent?onal norms of
. judicial behavior. The~court did not order & clear—cuf oﬁi-timé‘*
Y. 3 '}émedy Instead, remedy»sett1ng became a phase of the litigatﬁon,
affording the contending 1nterests an opportunity to through

a workable and constitutionally permissible.dec1s1on. T brocgss
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functioned iteratively: the court invited the school districts
ta. frame a proposal, encouraging negotiation'and compromise, t;eh
modified that-order. Nor did thé remedial ph§se end with the issuance |
of the order. ‘The judicially-created advisory committee (quite |
like the analogous mechénisms adopted in ‘other cases) monitored
tﬁe'impact of the policy change; it would also propose adjustments.

Where -such institutional innovatiens work we]l,(they permit policy

learning to-take place. ' . ‘

, (’Nhat broad policy optionskexistg If the present frustrates,
alternatives come to look attractive. One could conceivably turn .
questions. of race and schooling entirely over to the courts. Pro-
ponepts of a "juridical democracy," who neatly distinguish the
p;gvinces of "and politics, have urged as much. Fhe problem,
though, is that law and politics cannot be so disentangled. Questions
of race and schooling necesséti]y have quitical. educational,
and ethnical as well as constitutional dimensions, and for that
reason appropriate]y draw 411 of the branches of goverpment into

their resolution.

Courts could also conceivably withdraw from this fray, leaving

the implementation of broad constitutional principles entirely in

the hands of the pol1tic1ans Only in the United States do the
courts have such a strong voice in declaring and 1mp1ement1ng
social policy. Perhaps that is not the wisest approach; perhaps'
we wou]d be better»served to emulate the British, and turn the

judiciary into tru]y the "least dangerous branch. " That possibi]ity.
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however,-is equally unattractive. Because raca and schooling issues

implicate cdnstitutional 6alue$5nﬁ§ch transcenﬂ day-to-day po]1t1ck1ng,

¥y
and because these va]ues'getﬁr371ized'not just in the sweeping

¢

7
statement but also-in the éetat{ the courts have a necessary and
\(A" v ‘.“
proper place in their neso]&t1on ¢ Moreover, as,@he reanalysis of

Ferguson Florissant spggesﬂs,‘courts may usefu]ly shape the bargaining

e

W

among the part1saps¢!/ ..
The most senstblefgeurse for policy iw this realm entadls
maintaining anq strengthening thefemergingklinkages between law
and politics. The 11ne§between;prdcess and substance as elements
of a desegregatlon reqﬁdy needs further blurr1ng A new po11t1§aF’
regime, called 1nto be'i ng by the efforts of the court and operating
within the constltuttonal parameters set by the court, develops a
remedy. It is, to a cdns1derab1e extent,; the process from which
that remedy emerges, rather than its sdbstantive part1cu1ars wh1ch
secures its 1egtt1mae¥; several courts, among them the California
Supreme Court in'ihe Los Angeles case, have said as much. As ‘..
nAdministrative:Fozeg" suggegtggi:if R the proggss through™ ..
which* desegregatjon policies are fashioned is the key to their
success or .failure, then our definition of deseqregation reforms

must be~broadened to include procedural reforns which will assure

\

~ that all partiss W1th a stake»1n the outcome at 1east have the

chance to be effectively represented in’ the pollcy making process.'

Restructuring the decision-making progess in schools in order’

* to give constitughts a fuller voice is a familiar aspiration. But

-
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. .
the hope for reform in the way decisions concerning“fffe and schooling’
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get made is not-a “Fab1an pipe—dream * Such reform can be detected
at. leasxain nascent form. if one “100Kks. closely atfﬁhat has transpired‘

- 1n any of the Nerthern cities whtch have 1ate1y been 1nvo1ved 1n

- ¢ RS

desegregation litigation. This cggnge deserves tn be noticed--anﬁ

cheered Nhat happens next: . N111 courts self—consciously and more

effective1y address the “representativeness“ of the politica] decision- "

F
making apparatus? fan they do. and st111 remain true to their roles
pel

_as courts? Will thQ§e not directTy affected by the ]1tigat10n treat
the new p011t1c1zation that follows these suits as a boon or bane?

-

These remain the intéresting and unanswered questions.
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