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"ABSTRACT ' ‘ -

A review of the related cases that have been
adjudicated in the United States Circuit Courts of Appeals in the
decade since *Ginsberg v. New York" and "Tinker v. Des Moines
Independent School District" reveals that the courts are pot in
agreement in delineating the First Aperdment puklication t;ghts of

"high scheol students. Different circuit courts are moving in
different judicial directions, each relying on its cwn 1nterpretation
of the standaxrds propesed by the United States Supreme Court in
“Ginsberg" and "Tinker." 3s a result, there exists a wide spectrum of
constitutional interpretation in this area, ranging from sharply
limited crlghts to virtually full First Amendment rights for students.
Until such time as the Surreme Court sees fit to clarify its stand
and explicacc the area of students' First Amendment rights, the powér -
¥ of school avthorities in regard tc¢ the rights of students will depend
tc a large extent on the developed law in each individual court.
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FREEDOM OF EXPRESSION IN PUBLIC HIGH~SCHOOLS SINCE GINSBERG & TINKER

Introduction. Over a decade has passed since the U.S. Supreme

Court dealt with the issue of the First Amendment pights of
. 1 ) :
-children in *the cases Ginsberg v. New York and Tinker v. Des

~

Moines Independent Sehdol District. During that perlod U.S.
o~ i

Circuit Courts of Appeals have had to fashion their own theorzes

of Flrst Amendment rights of children thhout further Supreme
Court guldance.

The legacy of the Supreme Court decisions aﬁd the current lack
of any unified-approach.in the‘féur J.S. Circuit Courts of Appeals
_that have dealt with high school students' freedom of expression in

fhe last téﬁ years? have given ‘rise to a situgtiqp in which the

First Amendment prights of high $chool students vary. dramatically

" from circuit té circuit. Thig”pgper analyzes the Ginsberg-Tinker
'legacy and all of the high school students' pybliegtions
cases .that have beeﬂ adjud%cated in tﬁe past decade in U.S. Circuit
Courts of Appeals and explores the differences in judicial inter-

pretation that emerge across the circuits.,

The Gxnsbor;-Txnkeg;&g&_gz

4stLﬁsbersfv. New York tested the constitutionality of a state law

which prohibited the sale to minors under 17 years of age material
defined to be obscene on the basis of its appeal to children. At
the outset of the case, New York determined that the "girlie”
magazines sold to a minor in this case would not be considered

obscene for adults. Thﬁs, the issue that the U.S. Supreme Court
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faced was not whether such material could be sold to adults, but rather if a
. state could -apply different standards for determining what is obscene for

_children. A
In determining that the state dnea“bavc the power to adoﬂt what bt heen

f.e‘md-"varﬁblc ob’sceniti" standards, | ”the Couzt poini:éd out the geae:t .

-

authority of legislatuies:.

That the State has pover to make that adjustment [{.e.;
differing standards for obscenity] seems clear, for ve
have recognized that even vhere there is an invasion of
protected-fraedoxs Mthe pover of-the etate-o-control- the ---

¢+ conduct of children reaches beyond ite suthority ovex -
adults."§ . ' SR

©

This aothority deriver :from tvo interests.:.:The first fs-the right-of. ..
pareats to control their children: '

[Clonstitutional interpretation bas consistently recog- .

 pized that psrents' claims to suthority in their own house- -
holds to direct the rearing of their children i» basic in '

; the structure. of -our society. .-. . The legislaturs could
- properly conclude that parents -and ethers,-tescheras, for

example; ‘who have this primary responsibility for children's
well-being are entitled to the support of laws designed to

_aid discharge of that responsibility. . . .Moreover, .the )
prohibition agsinst sales to minors does not bar parents who

so0 desire from purchasing the magazines for their children. 6
. The second interest promcted by this lav is the concern of the state
itgelf for the well-being of its j?ou:b:' - °

[TIhe knowledge that parental control or guldance capnot:
alvays be provided and society's transcendent interest in
protecting the velfare of children justify reasonable
regulation of the sale of material to them. It is, therefore,
altogether £itting and proper for a state to include in &

- statute designed to regglnt:e_ the sale of pornography to children
special standards. . . ' '

Finally, the Court pointed out that since “obscenity is not within the

area of protected cpeech and pren."e this statute does not invade constitutional
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rishtu. For this ranon. the Court rejected the naercion by New York
that the sale of mch nategrinl to minors poses "a clear and preumt danser to

the people of the state," and noted that such a test is mot requirnd “wherxe

o

a : 10.
Appncation of the "clear and present danger doctrine”  would compel the

unpmtectod speech is at issue. '

stage to dmnurate a lhmrin; of cixcmqt&ncu which could lead to turbulence.
The Ccurt was nc,ptiul about this link and resutc{;d doubt that "thh finding
by New Yotk-ﬂpru,a'ed -an-accepted scientif@c-fiec.“ Nevertheless,-the law
1s upheld because the test is not required and because the law promotes the
legitimate interest: of the State an~ite youtia :r-.

In his concurring opinion, -Mr. Juscice Stewart.®ums up :hc underlying
philosophy of the ujorit:r

-

I tbink a Sute may permissibly determine that, at luct -
4n some precisely delineated arass, & child. . . is not
 possessed of that full capscity for individual cholce -

. which is-the presuppositicn of :First: Amendsent -guarantees. - y
It is ooly upon such & premise, I should suppose, that 2 -

. State nay deprive childrem of other rights—the right to warxy, '
for exsnple, or the right to vote—deprivations that would be
constitutionally intolernble for adultsl}?

In contemplatirg the ispl:lutim of._ Gin‘._b;_e_rg two factors must be kept
in mind. The first is that in using obscenity doctrina to hold the statute
valid, and not some other ground, such as the Fourth Amendment, the Court vas .
in s zense, since obscenity is not protected speech; mldng this 2 non-First

Apendment issve;and gtherefore, the ability of the states to regulate “he

" reading uttor of minors is a linited cne. "Ginsberg should pot be read to

8
support broad state relttictionl on the access of minors to moncbscene

materisl such as viole:lxts: £1ims even 1f che state reuunahlr judges them to be

injurious to nipors.”



The second factor is that the New York statute was very narrowly

drawn. It only restricted visual material of allupccif:lc pature and said

———
L

nothing vhatever sbout the publication of ideas.
| ‘l‘hc paxt case under review dealt with comunication whick was very ~, /
clearly within r.he ambit of chc Hr-t: hmdnent:.
Tinker V. Du Moinas Independent School Diltrfe: ;rqv out of 2 tulins
by public school efficials that g:ohibi:cd students ‘fros wearing black T
umhnd- as aymbols of their n.nt;ilm:t agsinst the Vietnam war. In ite
. adjudication of the case, three facts- vere -pbuind by the Supreme Court:
ﬁtlt. only uﬂn out of: 18,000 Des Moines ochool chﬂ.dren choce to mr <he

ara bande;: ueond. th- administrators'- contention-ghat a: d:hmbmcc that ..:'r

-
-~

wvouid interfere with school discipline would result fru tlm displar wa3 mot -

. gnlt;cd* snd thixd, .r.ueen:- in the schools prior to this jucident had- o
bnn cnwcd to wear political oyiboh such as the ua:i Iron Crass and nntional

yontical. campaign duttons.

*o 1ts opinion, vhich held unconstitutional the ruling of the school
sdministrators, the Court took the oppoitunity to emphasize the First Asendment
rights of children: ' o

First ‘henchmt rights, applied in light of the special
charscter of the school amn iroment, are available-to
teschers and students. It can hardly be argued that either”
_ students or teschers shed thefr constitutional rights to
freedom of speech or axpression at the schoolhouse gate. -
This hss dbean the umsistakable lolding of this Court for
. . almost 50 years.16 - ~

The Court dilplny.od its respect for the authority the states and school
officisls have to control conduct in the schools, but pointed out that this

LA
é

case deals not with conduct “that mtmc[u upon the work 6f the school or

-

=)




17 N .
the rights of other students,’” but- rather with "direct, primary First
Amendment rights akin to ‘pure speec:h.'"_ﬂ“‘a A simple f‘u'r.\on the part of
school officisls that a disturbance may erupt is not sufficient ground to

deny First Amendment rights: _
. .o . . > § A T

[

[I3 our systes, tndifferentfated fear or spprehension. -
of disturbance is not epough to overcome the right to o
fresdom of axpression. Any departure from absolute .
regimentation say cause trouble. Any variation from
the sajority's opinion may inspire fear. . . . But-our
constitution says we must take this risk. . J9

The Court went:on to reinforce the full -constitutionsl: r.ightl of ehildtet}:

-

Students in school as well as out of school are “perscas” .
under oui.Constitution. .. They are possessed -of -fundamental -
rights which the State must respect, -Just a= they themselves
sust respect their cbligations to the state,- In cur system,
students may not be regarded as -closed-circuit recipients
of only that which the State chooses to comsunicate. . . . .
' In the absence of a specific showing of constitutionally valid
- ¢ reasons to reguiste their spedch, students are entitled to
free expression of their vievs.20

. This rééerencé to an “absence of a apecifig showing of constitution-.

ally ‘valid reasons to regulate their speech" suggests that in Tinkerf

the Court ﬁas appl}iqg.the Elear and preseat danger doctrine. ' There

' . was no showing by o'fficialé that the speech in question might lead to
violence or‘sérigus disruption of school discipline. In fact, the

-,

officials’ posiéion was based on the feeling tﬂat ®"schools are no place
tfor demohstrations."z1 Since there was nd> danger of serious disruption,ﬁ

- under the clear and present danger test the speech could not.be(proscribed.
It should be noted that in this case the Court made'no‘attempt to

' diffepéﬁtiate betweén the First Amendment rights cof adul;u and minors as
J?§tice Stewart did i; his concurring Opiﬁion ﬁq Ginsberg. Since the Court
chose not to gualify its opinion, it "appears to have conclﬁded'either that

3
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minors do 1n fact possess the necessary capacxty for clalmlng and
' exercxszng First Amendment rights or that the level of capacity

is not cruc1al t¢ making the threshold determlnatlon whether such
o 22 . .
. r;ghts are applicable- to minors.™ -

2 The apparent differences in the’ holdlngs of Glnsberg and Tlnker,
whlch were decided within a year of each other, can be explalned in
" terms of the nature of the expression involved; one AMlealt with

, obscenity (a form of communication not protected by the Firét ‘Amend-

went) and the other Wlth political Speech (the very typ> of commanxca-

tion some commcntators hglxeve the Fxrst Amendmcnt was expressly

¢ - .

wrltten to, protect).

L

[ Y

However, at least one member of the Court was confused_eﬁough
by the dlfference between the two holdxngs to remark: "I cannot .

‘share the Court's uncrltlcal assumptxon that . . . the First ‘Amend-

R

ment r;ghts of children are co-extensive with those of adults.
Indeed s & had "though the Court decideéed otherwise just last term in
’ :; Gxnsberg ; . .“2u This judicial confusion over what Ginsberg.and
Tinker did mean about the First Amendment rights of minors is the
"‘rsal legacy of theSe cases. As will be desonstrated different
s u.S. ClPCUlt Courts of Appeals have used the language of Gxnsberg
T | and, more- often Tinker to arrive at widely varying positions on

what Fzrst Amendment rlghts public high school students enjoy in

the area of producing and distributing publications.

‘U.§. Court of Appeals ~-- Fourth Circuit

The Fourth Circuit U.S. Court of Appeals has developedvin a line

of ‘post-Tinker cases a clear, unwavering philosophy as to the
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rights of high school students in the area of student publications.
Essentially, this philosophy assigns a relati?ely high priority to
the First Amendment rights of high school students and assumes that

any .prior restraints on high séhool publications "come to the court
25 _
with a presumptlon agalnnt thelroconstxtutxonalxty."
26
This ph;losophy was first enmunciated in Quarterman v. gyrd 1971.

The plaintiff in this case was a tenth-grade high school student

at Pine Forest High School near Southern Pines, North' Carolina. He N

-was briefly suspended from school forhviclating a school rule that
‘specifically forbade any pupil from distributing, while under school

jurisdiction, "any ad&ertiseménts, pamplets, printed material,

announcements or other paraphernalia w;thout the express perm:ss;on )
27 .

of the principal of the school,"

Circuit Judge Donald Russell clearly indicated in the decision
his feeling that in normal circumstances the federal judiciary should
not interfere with the operation of public schools. He said:

Were the issue simply a matter of discretionarv scheol -
dlsclplxne, we might, recognizing that "Judicial inter-
position in the opeeatlon of the public school system of

the Nation raises problems requiring care and restralnt,"
(citations omitted) appropriately .defer to the expertlse"

of the school authorities . ., . This is so because it is

not the policy of Federal Courts to "intervene ih the reso-
lution of conflicts which arise in the daily operation of

the school systems and which do not directly and sharply
implicate basic constltutzonal values." 28 (citations omitted)

However, Judge Russell also stated clearly that interference with
«

student expression was not to be considered in . the same light as |
other rules imposad by a school system. He said:

But the issue posed by the plaintiff in this case as to
"the valxd;ty of the rule is not a simple matter of schocl
d;sclpllne, it is not related to any question of state law,
" it deals “dxrectly ‘and "sharply" with a fundamental consti=-
tutional right under the Firsi Amendment.29 ',

| 9
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In Quarterman v. Byrd, as in all other student publication cases

" arising.in the Fourth Circuit, the' court is, careful to make the point

A}

that. it does not totally equate the First Amendment rights of

juveniles with;fhe First Amendment rights of rlults. Judge-RuSSell

-

notes that: - - ' R

Free Speech under the First Amendment, though available to
juveniles and high school students, is not absolute and the
extent of its application may properly take into. consideraticn
the dge or maturity of those to whom it is'addressed. Thus,
publications may be pretected when directed to adults but not

. when made available to minors (Gxnsbers v, New York c1tst10n),
or, as Justice Stewart emphasized in his concurring opinion in -
Tinker, First Amendrent rights of children are not."co-extensivc
With those-of adults.” Similarly, a’ diffefence may exist be~
tween the r;ghts of free speech attaching to publxcatzons

distributed in a secondary schocl and those in a college or
university. 30

dowever, in Quarterman the court interprets Tinker in such a way that

hlgh school ‘authorities must apply a stern test if they are to .

exercise prior. restraint constitutionally. ‘According to the court,

officials can impose prior restraint only in those special circum-

stances when thes can "reasonably forecast substantlal disruption-

of or material in*erference with, school actxvxtles" because of the
distribution of the material. 1 The court also demanded that before
any prior restraint bg‘exercised, a set of criteria must be estab-
lished and followed by school authérities and an "gxpeditious review

procedure" be set up to questlon any prior restraint decision by any.
32

. school official. - Thus, the court in Quarterman found the school

rule constitutionally ‘nvalid in view of the fact that none of the

preceding conditions were met..

. The second in the series'ofﬂcases establishing the judicial ,
- 33

philosophy of the Fourth Circuit was Baughman v. Feinmuth in 1973,

10
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.This case arose ¢ut of a comélaint by a group of parents, acting on
* behalf of their high schpdl age childben, against the Maryland State )
Board. of .Education and the Montgomery County Board of Education. * The
cumplaint attacked certain regulatidns contained in a policy .state~ -

-ment as an unlawful prior restraint on the distribution of non=school
- sponsored literature in violation of the First Amendment. The regu~

»

. lations in questlon called for student publlcatxons produced wzthout

by

" school sponsorship to be dxstr;buted only after they had been given

to the principal for " rev1ew and~he had  made a determination that the

publlcatlons were free from "libelous or -obscene language,? the

e

advocacy of illegal actions, or’any gross 1nsu1t1ﬁg of any group or
34 ,
individual.

Writing for/the court, Circuit Judge Craven found that the rule in -
questio- was a direct prior restraint on éxpression. He noted again,

b4

.48 Judge .wussell had in Quarterman, that in a secondary school setting

-
»

First Amendment rights are not co-extensive with those of adults,
and that in certain circumstances prior restraints maf be v;iid, :
althéugh he emphasized that prior restraints come to court with a -
presumption of their unconstitutionality. He reiterated the Quarter-
man standard that school authorities can only engage in pr;or ;éstraint
when they can "reasonably forecast substantial disruptionfbf or
material interference with school activities" because of the dis-

" tribution of the material in question.35

The court found the regulations in Baughman, like those in

Quarterman, impermissible. The court pointed out that the rules did

not provide for a "specified and reasonably short time period in
36
" which the pr1nc1pa1 must ast." kaewlse, the court noted that the

11 "
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" regulations failed to- provide for the ontingency of the pr1nc1pa1 s

.‘,f ~ & -~ f

fallure to act thhln a svecified brief time, i.e., whether or not

'»\ b}

the mater1a1 could ther. be distributed. Further, tﬁéicourt said
¢ -cthat the prohibition of miverial which "advocates illegal actions, or
is grossly 1nsult1ng to any group or 1nﬁxv1dua1" was unoonstltutlonally

vague and went beyond the standard of forecastlng substantial dis-
37
*o & . -~ “w - . *
ruption. The 2curt expressed its feéling that cnly material whicn,
N . L N
in the constitutioual sense, was unprivileged 1lib-+l or obscenity

for children (i.e., as in Ginsberg v. New York) could be banned by
e

. scgool officials.

e

! The court favorzq a system that would allow students to "write
. ' 39
" first and be judged later." If, however, according te the court,

- 8¢hools ‘were going to impose rules, those rules must "contain narrow,

1’}

' pbjective, and reasonable standard&rby which the material w111 be
, 40
judged." Further, the court said that:

~The use of terms of art such as "libelous" and "obscene"
- are not sufficiently precise and under§tandable to high
" school studznts and administrators untutored in thw law to
- "be acceptable eriteria. Indeed, such terms are troublesome
to lawyers and judges.ul - .

In summary, then, growing out.of“ggtghm and Quart .an was a

standard which provmded that secondary school children clearly had

First Amendment rxghts (although they were not co-extensive wlth

such -adult rlghts),’that these rights cquld be wvicl..ted by prior

restraint orly when the material und?r quéstion was Egl-constif%;ionally

protected, that.any such prior restraiﬁt impoéed hadﬁto be aecording
to precise-cpiteria that cléarly spelled out what ?aé pro@}gifed,

- that approval or disapproval of material had 'to be prompt, and that

-4 prompt and complete appeals procedure had to be providéd.

- N . - e

Q - ’ . 12 . - . o . ’
J » . b ‘ .
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The third case in the Fourth Circuit series, Nitzburg v. Parks
- 42 )
(1675), concerned a rule created by the Baltimore County Board

. of Education under which school officials of the Woodlawn Senior

- , o .
High School ordered two p.ivate student newspapers to cease publi~

cation in November cf 1873. Maryland Supreme Court Justice flark,
sitting by desigratiun, delivered the opinion of the court that the
rule was constitutionally invalid.
~The rule in questicn, 5130,1(b), contained the Board's policies
regarding student publications and stated in relevant part:
Literature may be distributed and posted by the student of
the subject school in designated areas on school property
as long as if is not obscene or libelous (as defined below)
and as long as the distribrsion 6f said literature does not
reasonably lead the pr1ncxpal to forecast substantial dis-
ruptlon of or materlal interference with school activities.
If a student de31res to post or make a distribution of free
literature which is not officially recognized as a’school"”

publication, the student shall submit such non-school materxal
to the prxnclpal for review and prior approval.u3

?he rule then goes on to 'set up a policy whereby thé_;fincipal must
render a decision within two days, a policy whereby an appeals pro-
cedure to an éssiétant'superintendent must be completed wifhin three
additional dayc 1f so desired by the student, and also a policy whereby,
in the face of admlnlstratzve inaction within the stated time limits,

a student may go ahe€ad and d;stribute the literature. Also con-

tained in the rule are lengthy definitions of libelous material and

obscere ﬁateriai, both attempting to incorporate the latest consti-

‘tutional reasoning by the U.S. Supreme Court.

Quite obviously, the rule was drafted as an attempt to comply with
- c .
the .mandate previously issued by the Fourth Circuit judges in

Baughman'and Quartermaﬁ. Since the rule was still found to be

13



,tutionally;acceptéble.

12

(S

qonsfitutionally'infirm, it is instructive to examine Mr. Justice

'Clark's reasoning. He found that:

A crucial flaw exists in this directive since it gives no
guidance whatsoever as to what amounts to a "substantial
disruption of or material interference with" school activities;
and, equally fatal, it fails to detail the criteria by which
an administrator might reasonably predict the occurrence of
such a disruption. bk

-

Mr. Justice Clark is saying that simply using the Tinker language"

is not enough; instead, any.get of rulés that is going'to be found
céﬁstitutionglly acceptable in the Fourth Circuit is going to first
have t0 clearly spell out what a "substantial disrqption" of school

activities really is, and what criteria an administrator plansg to use

' to predict such a disruption. The difficulty of school administrators

complyiﬁguwith this mandate is evidenced by the fact that, to date,

no set of criteria in the Fourth Circuit has been found to be consti-

1

The last case in the Feurth Circuit Court of Appeals series cone

cerning student publications was adjudicated in 1877, 1In the case,

St 48
Gambino v. Fairfax County School Board, the court affirmed a dis-

trict coubt cision that a student high school newspaper published

by journalis dents at the Hayfield, Virginia, Secoﬁdary School .
could not be tensidered part of the curriculum and was instead a

" public forum for student expression and therefore subject to the First

Amendment protection outliheé in Quarterman, Baughman, and Nitzburg.
The corrt further ruled that the general power of the school board to
regulate course content does not apply to scﬁool newspaper content, ’
The appeals court stated that it was affirming~the‘federal~district
court decision because that decision was "substantially supported by

. 4o
both the evidence and the law." In the lower court decision, Judge

14.
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J. B: rant had ruled that the school officials' decision to prohibit

publication of a newspaper article entitled "Sexually Active Students

. Fail to Use Contraception," based on school regulations subjecting

the school paper to the "same administrative controls as other
educational programs," violated the First Amendment.“7

Schocr. board officials relied on the contention that the student
newsp5h~", written and edited in the school during school hours by
s?udents enrolled in journalism and receiving academic credit for
their efforts, and financially supported in part by School Board funds,
was in fact an "in-house organ of the school system, or alternatively
that the students in Havfield are a 'captive audience,'’ rendering the
publication subject to reasonable regulation."us

Judge Brynat dismissed both of these contentioﬁs. He noted that

. the §xtent of state funding and state facilities for the paper were

not relevant factors in determining whether or nor the state could
control the content of student newspapers, citing numerous precedents
that "the state is not necessarily the unrestrained master of what
it creates ‘and fosters." He ruled that the student newspaper was in-
deed a public forum svbfect to Fifst Amendment protection and that any
prior restraint must comply with "the detailed criteria required by
the line of Fourth Circuit decisions defining the permissible reguia-
tion of protected sﬁéech'in high sc.:h<3<:>ls."“9 2

In summary, the U.S. Court of Appeals for the Fourth Circuit has

taken the position that publications by high school students, whether

!they are produced in school under teacher guidance or produced out of

school and brought to school for distribution, are protected by the

First Amendment, Because of this protection, censorship and prior

- 19
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restraint can only occur in very limited circumstances, and the ‘
criteria determining these circumstances must pass a rigid test
imposed by the courts, with the presumption that any rules imposed

by a high school authority come before the courts as unconstitutional.

U.S. court of Appeals -- Second Circuit

Contrary to the Fourth Circuit U.S. Court of Appeals, the Second
Circuit U.S.,Couﬁx of Appeals,.citiﬁg essentially the same cases as
precedent (Tinker and Ginsberg), has adopted a judicial philosophy’
that mandates that high school students' First Amenduent rights must
give way to the duty of school admiﬁistratgps to protect the students
under their care. It is the Second Circuit's poéition that, "It is

to everyone's advantage that declslons with respect to the operation
. 5 0 -
of local schcols be made by localroffxclals, and that, "In ‘deter-

‘mining the constltutlonallty of res;rxctlens on student expre851on
such as are involved here, it is not the functlon of the_courts.to

_ reevaluate the wisdom of the &ctions of ‘state officials charged with -
prbtecting the health and welfare of public school étudents.“SI_\

The post Tinker-Ginsherg philosophy of the Second Circuit had iFs

.. . , . : y 52-
genesis in the 1971 decision of Eisner v. Stamford Board of £ducation.

b The case focused_bn a policy adopted by the Board of Education of the
city of Stamford, Connecticut, in 1969. The policy concerned dis-
tribution of printed or written matter and said in relevant part:

The Board of Education desxres to encourage freedom of
expression and creat1v1ty by its students subject to the
followlng limitations: No person shall distribute any
prznted or written matter on the grounds of any school or
bulldlng unless the distribution of such material shall have
prior approval by the school administration.

- Q - = . 16 : _ N
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In granting or denying approval the following guidelines

shall apply: No material shall be distributed which, either

by its content or by the menuer of distribution itself, will

interfere with the proper and orderly operation and dis-

cipline of the school, will cause violence or disorder, or

will constitute an invasion of the rights of others.53
The plainviffs, students at Rippowam High School in Stamford, wished
to distribute, free of the. restraint imposed by the polic§, a mimeo-
graphed newspaper they had created. The district court agrged’with
their contention that the Board's poliey limited their right to free-
dom of expression, declared the policy unconstitutional, and enjoined
the school board from enforcing any requirement that students obtain
prior approval before publishing or distributing any literature. The
Second Circuit Appeals Court affirmed in part the lower court's
decision, but in so doing it outlined what it termed "reasonable and
- fair regulations”. that the Board might employ which would not be

L : 5y

"unconstitutional prior restraint."

The Circuit Court began its reasoning with a discussion of Near

55 : .
v. Minnesota and its progeny, which, the court said, catalogued

' several varieties of exceptional cases that would justify a prior .
restraint:

Thus, it was well established then as it is now that "the

constitutional guaranty of free speech does not 'protect a

man from an injunction against uttering words that may have

all the effects of force.'"™ Nor did it question that"the

primary requirements of decency may be enforced against,

obscene ‘publications."56 h
The Circuit Court then said that it must address itself to two
major questions: Tirst, was the Board's policy justified because it
was one of -those "exceptional cases" where prior restraints are per-
missible? Second, was the policy as narrowly drawn as "may be
reasonably be expected so as to advance the social interests that’

57
justify it" or does it unduly restrict protected speech?

17
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From the ou jet, the Circuit Court took the position that the
content of the mimeographed newspaper was not at issue; it was the
policy itself which was the focgl poiht of the case. The court
used Tinker to decide that student expression was indeed one of
those "exceptional cases" where permissible prior restraints could
be used:

Moreover, we cannot ignore the oft-stressed and carefully

worded dictum in the leading precedent, Tinker v. Des Moines

School District (citations omitted), thal protecte speec

in public secondary schools may be forbidden if school

authorities reasonably "forecast substantial disruption of

or material interference with school activities."58

The court also found support for limiting the expression of students

in the Chaplinsky v. New Hampshire doctrine théf the state can suppress
words "which by fﬁeir very utterance inflict injury or tend to incite
: 59 =
~breach of.peace," and even in the clear and present danger doctrine

'] .

enunciated in Schenck v. United States in-1919:

The question.in every case is whether the words aré used
in ‘such circumstances and are of such a nature as to create
a clear and present danger that they will bring about the
substantive evils that Congress has a pright to prevent.60

The Circuit Céurq’uéed these_decisions in coming to the conclusion that:
. o = wéacannot deny that Connecticut has authority to
minimize or eliminate influences-that would dilute or
disrupt the effectiveness of the educational process as
the state conceives it. The task of judging the actual
effects of school policy statements and regulations is a
delicate and ‘difficult one. - But, to the extent that the
Board®s palicy statement here merely vests school officials
under state law with amnthority which under Tinker they may
constitutionally exercisé, it is on its face 'nexceptionable.6l
Earlier in this article, during the discussion of the Fourth Circuit
Court of Appehls philosophy, it was noted that the Fourth Circuit
" had taken at face value the Tinker mandate that frée expression couyld
be restrained in schools only when "a substantial disruption of or

material interference with" school activities was possible, and that

18
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that court had required that any set of rules in the.Fourth Circuit
would have to cleaply spell ou; what a'"substantial.disruption“
vgf_or-"material interference" with school activities actually was,
and what criteria an administrator was going to use to predict such
a disruption or interferehde:_ Only them, according to the Fourth
 Circvit, ‘could any prior restraints on student expression.be even

considered. In vivid contrast to this approach, the Second Circuit \\\

simp{g assumes that schoel administrators would not suppress expression \\\

that would create only minor disturbances, and indeed does not even ~
require that the words "material” or "substantial" be part of the
rules. The court is Eisner said: ~

Although the policy does not specify that the féreseeable

»

disruption be either "material® or "substantial” as Tinker
‘requires, we assume that the Board would never contemplate.
the futile as well ‘as unconstitutional suppression of matter
that would create only an immate?ial disturbance.62 |
_ - This faith in the wisdom of ;chool awthorities in the Second Circuit.
‘forms a crucial difference betﬁeen it and the Fogrth Circuit, and
‘accounts in large part for much of the divergency of the two circuits
in the area of freedom of student ‘expression. The court said in Eisner,
"It is to everyone's advanfage fhat deciéions with reﬁect'to the
'opepation of local schonls be made by.localnfficials."63 This is in
marked contfast to the philoébphy deveiopeq in ths Fourth Ciréuit
that the valiaity of rules governing student expression are "ast a
simple matter of gchoob discipline,” but instead deal'"directly and
shérply with a constitutiOngl right under the First Am.ench'iu?.nt.."El\t
In Eisner, the Second Circuit Court speéified that to be consti-
tutional, regulations set up by school authorities to govern student

-~

expression need only ensure an expeditious review procedure, specifying

19
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. Yo whom and how material may be submitted.

Followxng this case, a federal district Judge in 1972 found in
Koppell v, Levzness that the seizure of a -1terary magazxne in a
New York high school‘by school #dminisfrators vas constitutional&
despite the fact that the magazine, which contaihed some four-letter
words, was admittedly not obscgne. )‘ ‘

However, in 'the same district in 1874 in a case involving the
seizing of § s&x education supplement to'a student newsp&ber, BEEE
the dis?rict court judge and the Second Circuif Court of Appeais,
which affirmed the lower court decision without comment,és seemed to

suffer a change of judicial heart. As will be pointed out, though,
67 : ©int

- this case, Bayer v, Kinzle®, was an aberration in the lihe of

e

}udicial philosophy concerning student expression in the. Second Circuit.

The case was an action on bekalf of two minors by their parents

'against the Superintendent of Schools of the Union Free School Dig-
- trict No., 22, the,principai of Farmingdale High Schcol, and the Board
' of Education. An issue of the Farmingdaic High School student news-

apaper'contained.a sex information supplement. One of the ﬁlaint‘ffs

was the editor of the ﬂ’QSpaper, while the other was a student who
stated that she wlshed to rece;ve the scupplement. The supplement
‘was composed of articles dealing with contraception and abortion,
which were serious in tore and obviously intended to cohﬁey infore
mation. The principal had ordered the seizure of 700 ﬁndistrihuted
copies and also had ordered that there be no further distribution of
the newspaper and supplement.

The district court iudge began his reasoning with a reference to

- Tinker and its requirement that First and Fourteenth Amendment

20
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apridgement can bnly occur in schools when the action "is necessary
Yo avoid material and substantial interference with school work or
diécipiine;§‘ The judge equated the newSpapeﬁ staff's attempt to
eaucate théir fellow students with the symbolic acfion of the Tinker
ohildpen, saying that the articles were "at least equally deserving
of protection under the First and Fourteenth Amendments as the
symgoiic wearing of an armband, the pro%ected activity in Tinker;."68

He found that the seizure of the supplement aﬁd refusal to allow
disfribution were not reasonably necessary to avoid material and
substantial interference with schoolwork or discipline, and he en-
joined school authorities from prevgnting;distributicn"of the seized
copies. As was noted earlier, the Second Circuit §ffirmeq this |
dé;ision without commeﬁt.

In 1977, though, the Second Circuit returned to ‘the line of
reasoning it'had.begun in Eisnér and again‘tbok‘ihe position that
.‘students' First Amendment rights must give way to the duty of school
administrators to protect the students under their care. The case,

69 ‘ -
Trachtman v. Anker, focused on the attempts of two high school

students at Stuyvesant High School in New York City to survey the
 sexual attitudes of Sfuyvesant students and publish the results in
the Voice, the school paper. The students' plan to orally interview
a cross sectiofi of the student population was turned down by school
administr,ators. The students then éought permissiqn to distribute a
writtep questionnaire as a means‘qf gathering information for a story.
The qué§tionnaire asked for "rather personal and frank information

70

about the students' sexual attitudes"  including such topics as

"pre-marital sex, contraception, homosexuality, masturbation and the



‘dom of the prees must be.affirmed; howerer, no inquiry 'should in-

20

extent of students'-sexual experienceh"71 The Board cf I'ducation

refused permission to distribute the questionnaire, stating: "Free-

vade the rights of other perSons."72 ‘The anrq's decision indicated
that‘the typﬁiﬁf survey proposed could'be“conduéted only by professignal
reseq?chers, with consent of the stndents?rparents, and that tho
students themselves lackéé the requisite experience  to conduct such
a survey and did npt guarantee anonyﬁity to the r=spondents.

The lower court judge found that permission to distribute the

questlonnaire could be denxed only if the school authorztxes could

&

- prove that “there is a strong possibility the distribution of the

questionnaire would result in significant psychological harm to
members of Stuyvesant High Sehool."73 She felt that.this was proved
with regard tc thirteen~ and fourteen-year-old students, but not

with regard to older students. Therefore, she held that the students

could distribute the questionnaire to eleventh- and twelfth-grade

students'only.

Once again, the Second Circuit Appeals Court began its'reasoniqg
with d~§onsideration of Tinker and the famiiiar Tinker standard that
studént speech can be restrained if it materially‘and substantially
interferes with th§~requirements of appropriate disciplinF in the .
school. The court said:

In 1nterpret1ng the standard laxd down in Tinker, this court
has held that in order to justify restraints on secondary
school publications, which are to be distributed within the
confines of school property, school officials must bear the
burden of demonstrating a reasonable basis for interference
with student speech, and courts will not rest content with
officials' bare allegatxon that such a basxs existed.- (Clta-.
tions omltted° emphasis added.)

1 t'
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M)

At the same time, it is clear that school authorities need C
" pot wait for a potential harm to occur before takin & protec- . T
. - ¥Ive action.. (Citations omitted; emphasis added.)7

-

The court stated in a fbotnote~that' T RN

*Although Tinker provides that “undifferentiated fear or
apprehensIon™ of a disturbance is not sufficient cause to
justify inteiference with students' freedom of speech, - N
schocl authorities need only demonstrate that the basis . E
of their belief in a potential disruption is reasonable : PR
: .22 go§7gascd on speeulation. (Citations omi¥¥fed; emphasis . -5
a ‘ - - . -

-

~

\.

thn,~th9n; will the Sceond_Cireuit uphold the right of school
~_M,4;nthoritiesixgituprcssaatudenk,expréssion? Tie cohrt said:

. "In determining the constitutianality>of“nestricﬁicns on =
7T T T 8tudent expression such as are involved here, it is not

N &

| ' The actions of state officials charged with protecting thi t
T Beaith snd welfare :é’-m—p_“:cﬁ”‘%mu% —§d,d XTI
Likewise, the court said: - ' o

ac

We helievo that school authorities are sufficiently o - :
"experienced and knowledgeable concerning .these mattcrs, ‘ o i
- which have been entrusted to them by the community; a o U
federal court ought. not impose its own views in such : S
Batters where there is a rational basis for the decisions : -
and. acticns of the school authorities.?77 .
The Circuit Court revertcd the judgement of the district eourt in
aofar as it rcstrcined the school authoritics from prohibiting the
distribution of the questionnaire to eleventh and. twelfth graders,
'according to the caurt is'was constitutionally permiSSihle fer the
‘school authorities to cONpletelx restrain the questxonnaxre. F
‘l'he position ‘taken by the court in Trachtm, then, was that any
m
schecl authority can engage in priar restraint whenever it feels ther
is & 'neasonahle _chance of dxsruption. and that the courts will give
e the school authorit; -the benefit of the doubt as regards’ both the
%5**”“ ;“‘Seriousness of the po:sxhlc disruption and the regsonableness of the

lnthority in predicting the possible disruption,.

- ' : 3
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The majority decision in Trachtman,‘endorsed by two judges,
appeared to the third judge of the three-judge .panel as a misreading
of Tinﬁer. He said in his dissent:

Where physical disruption or violence is threatened, some

inrcads on free expression are tolerable because the interests

of students and school officials are relatively specific

and lend themselves to concrete evaluation. But a general *

undifferentiated fear of emotional disturbance on the part

of some student readers strikes me as too nebulous and as

posing too dangerous a potential for unjustifiable destruction

of constitutionally protected free speech rights to support
~a prior restraint.78 ’ .

.He went on to. say:
Other courts, when-faced with substantially the same
problem, have not hesitated to find that distribution of
sexual material in school to students is protected by the
First Amendment and that school authorities failed to sus-
tain their heavy burdén of demonstrating that prohibition
of such distribution was reasonably necessary to guard
against harm to the students rights.79

The dissenting judge alsc noted that the Second Circuit was not

following a-uniform line of reasoning: .

Indeed, in Bayer v. Xinzler (citations omitted), we affirmed
a district court decision finding that the distribution of a
sex information supplement to a school newspaper was cons-

titutionally.protected. I fail to find any significant legal

distinction between these holdings and the present case.

mphasis added.

The legacy of the majority opinion in Trachtman is aﬁparent in
' - 81 '
the 1978 case of Frasca v. Andrews. A federal district judge held

that the First Amendment was not viclated by a high school princiﬁal's |
refusal to distribute an issue of the school newspaﬁer_because\the

principal had a “ratioﬁal basis"™ for preventin;ﬁpublipatioﬁ.sz This
‘was despite the fact that the material under questioh.éas édmittedly
notlobscene, not defamatory, and not inciteful to violence. Indeed,

the judge noted that under the Second Circuit dbetrine,.trufh itself

was irrelevant. He said:

o 2
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\ a
«-« « the rule has been wigely established that decisions

of school officials will be sustained, even in a First - 5

Amendment context, when. on the facts before them at the

time of the conduct which is challenged, there was a sub-

stantial and reasonable b331s for the actxon taken. 83,

In summary, the U.S. Court of Appeals for the Second Circuit has
taken the position that the First Amendment rights of high_nchool
students are extremely limited, and that they must give way to a
"reasonable" decision by school officials that expression in a
publication may cause disruption or harm to some people, No written
policies are required to specify when prior restraint may occur,
and the benefit of the doubt will be given to school 0ffl¢l&ls since

"it 1s not the function of "the courts to reevaluate the wzsdom of

" the actions of state officials charged with protect;ng the health

8

~ and welfaré of public school students."”

U.S. Court of Appeals -- Fifth Circuit

The law surrounding high school students' First Amendment rights
in ~ Fifth Circuit’is, reintively, judicially undeveloped. The -
court .aas spoken only once in the area, in the 1972 case Shanle!

i 85
V., Northeast Independent School Dlstrlct._ At 1ssue was the dis-

tribution by several high school students of an "underground"
newspaper before .and after school hours entirely off-campus and a
school polxcg which forbade any-distribution cf materials without
administrative approval, The court took the 6pportunity to attempt
to set up a judxc;al philosophy for the Fifth-Circuit that would

guide the actzons of school administrators in making future decisions

- about student publications produted and distributed both on- and off-

campus. ' \

~
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Eséentiallf, it appears that the standards endorsed by the Fifth

Circuit in Shanléx are at leas respectful of student rights of free

* .

expression and fall somewhere between the student-oriented stana-rds

_endorsed by the Fourth Circuit and the administration-oriented

»
)

standards endorsed by the éecong Circuit,

., The court in Shanley approvingly cites Eisner v. Stamford "Board

of Education (the controlling case in the._Second éﬁrguit) in coming

to the coi.clusion that "there is nothing unconstitutional per se in

L]
x

a requirement that students submit materials te the school adminis-
i 86 CL T - -
tration .prior to distribution (a conclusion that, as will be seen,

A~

is completely rejected by the Seventh Circuit Court of Appeals).

However, the court notes that "thé test for curtailing in-school

exercise of expression is whether or not the expression of its method

-

of exercise 'materially and substantiall: ' interferes with the activi-

. . 87 . .
ties of discipline of the school." - The Fifth Circu.t Court comes
} to the conclusion that:
(1) expression by high school studen- uve prohibited

altogether if it materially and subst... +ally interferes
' with school activities or with the rights of other students
‘ or teachers or if the school administration can de onstrate- .
reasonable cause to believe that the expression would engender -
such material and substantjal interference; (2) expression bv
high school students cannot be prohibited solely becauss other
students, teachers, administrators or parents may disagree
with its content; (3) efforts at expréssion by high school
students may be subjected to prior screening under délear and
reasonable regulations; and (4) expression by high schopl’
Students may be limited in manner, place, or time by means of \
reasonable and equally-applied rerulations’ 88 - '

The above reference to "reasonable cause" is the same phrase used

by the Second Circuit Court in Trachtman; however, the confidence that

+the Second Circuit displayed in the wisdom of school authorities and

the reluctance of the Second Circuit to impcse its opinions on school

RIC . . 26
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-~

authorities are.both missing in the Fifth Circuit Sh&ﬂlez decisicn,

The court admits that "reasonableness" is, in the court's words, a
’ - 89~ . ) \ P .
"neutral corner," but it admonishes schoeol authorities that they

.'must tread with cautien:

We do conclude, however, that the school board's burden of
demonstrating reasonableness becomes geometrically heavier

as its decision begins to focus upon the content of materials .
.the*. are not obscene, libelous, or inflammatory.90

8

Likewise, the”Shanlex court notes that "even reasonably forecast

disruption is not per se justification for prior restraint or

subsequent punishmenf'of expression afforded to students by the
9 1 - . .
First Amendment,"” and that "disturbances themselves can be wholly
. _ 92 ;
.without reasonable or rational basis." = The court says it has

"great respect for the intuitive abilities of administrators,"”
-but it cautions that "such paramounf freedoms as speech and expression

. .93
cannot be'stifled on the sole ground of intuition.” In addition to

»

, the above cautions, the court in Shanley mandates that aﬁy school-.

imposed rules must clearly oﬁfling submission requirements; state a

brief time in which an administrator must respond, set up an éppeals

process, and state a brief time in which the appeal must be decided,
In summary’, the U.S. Court of Appeals for the Fifth‘circuit has

*  tak~n the position that high school' students have.First Amendment
rights but that prior.submiséion requirements do not violate thé;e
rights if the§ are correctly imposed, and that these rights can be

" abridged if a substantial disruption is likely to occur as a result

A “x%caf the student expression; however, school authorities have the burden

. of proving the imminence and gravity of a disruption and they must

take a close look at whether the disruption itself has a rational basis.

..~ . . . [\ . | ) \\
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U.S. Court of Appeals -- Seventh Circuit

- The judicial interpretation of high school students' rights of
freedom of expression in the Seventh Circuit Court of Appeals came
in two cases early in the 1970's. In these two case, Scoville v.

gy 8%
Board of Education and Fujishima v. Board of Education, the

Seventh Circuit articulated a philosophy that goes even further than
that, developed by the Fourth Circuit in supporting students' First
Amendment rights. The Seventh Circuit is unequivocally against anz

prior submission standards and insists on a literal reading of Tinker. .

The court rejects both Quarterman in the Fourth Circuit and Eisner
in the Second Circuit as being too restrictive and violative of
studeﬁts' First Amendment rights. The Seventh Cir:uit Court savs:

We believe that the court erred in Eisner in interpreting
Tinker to allow prior restraint--long a constitutionally .
prohibited power--as a tool of school officials in "fore-

casting" substantial disruption of school activities.96

And about Quartermani/;he court says in a footnoté:

The Fourth Circuit in Quarterman v. Byrd seems to follow
Eisner in finding lack of criteria and procedural safeguards,’
rather than the imposition of a prior restraint, as the
regulation's "basic vice." (Citations omitted.)97

The Seventh Circuit would allow no prior restfaint, only subsequent

punishment in certain cases.

In the first case adjudicated by the Seventh Circuit after Tinker,

Scoville v. Board of Education (1970), the plaintiffs, who were
minors;~were expelled from high school after writiﬁg, off school
premises, a publication which they then distributed in sch;ol. The
publication contained material critical of school policies and school
authorities} No charge was made that the publicétion was libelous

or opscene.

28
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The Seventh Circuit Court cited Tinker as the authority for the

case. According to the court:

- 3

The Tinker rule narrows the question before us to whether

the writing of "Grass High" and its sale in school to sixty
students and faculty members could "reasonably have led them
(the Board) to forecast substantial' disription of or material
interference with school activities . ., . or intrusion into
" the school affairs or lives of others."98

The pourt gQgs on to note ;hat'"Tinker.announces <the principles
which underlie our hélding: High school stﬁdents are persons en-
titled toifirst and'Fourteenth'Amendment protections."gg The court
said that absent-any showing by the school authorities fhat the action
was taken upon a reasonable forecast of a substantial disruption,
the students'First Amendment rights had been violated and they were
entitled to injundti and damage relief.

In the next case decide& by the u;venth Circuit Court, Fujishima

-

v. Board.of Education (1972), the court went much further in developing

and refining its philosophy concerning students' rights of free -
. expression, The case centered around thé‘constitutionality of section
6~198 of the rules of the Chicago Board of Education:

No person shall be permitted . . . to distribute on the

school premises any books, tracts, or other publications

+ » +» unless the same shall have been approved by the

General ‘uperintendent of Schools.100

The plaintiffs were three high school students who were disciplined

for violation of section 6-19, Two of the students distributed about

. 350 copies of the Cosmic Frog, an "underground" newspaper, between

*®

classes and during lunch breaks and Qere.suspended for their actions.
The other student was suspended for giving another student an unsigned
copy of a petition calling ‘o teach~ins about the war in Vietnam.

" The Seventh Circuit found that because section 6-19 required prior

approval of publications, it was unconstitutional as a prior restraint

29
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. in vielation.of the First Améndment. The court said:

~

Tinker held that, absent a showing of material and sub-

stential interference with the requlrements of school dis-
clpllne, schools may not restrain the full First Amendment
rights of their students. (Emphasis added,)101

This finding isolates the Seventh Circuit from all other circuit

courts deciding cases in this area, as all other courts have found

~

some kind of prior approval .process constitutional, differing*onlv
. on the nature and focus of the process. The Seventh Circuit. reads
Tinker cas allowxng nlx post-publlcatlon punlshment'

Tinker in no way suggests that students may. be required to -
announce their intentions of engaging in certain conduct
beforehand so schqel authorities. may decide whether to
prohlblt the conduct. Such a concept of prior restraint is
even more offensive when applied to the long protected area
of publication.

The Tinker forecast rule is properly a formula for determining
when the requirements of school discipline justify punishment
of students for exercise of their First Amendment rights. it
is not a basis for establishing a system of censorship and

llCQDSlng designed to Erevent the exercise of First Amendment
rlghts 102 | . -

-

‘Saying that "we believe Eisner is unsound constitutional-law," the-'
Seventh Circuit declared 6~19 unconstitutional and remanded the case
for entry of an injunction against its enforcement. The court saxd
'thet the injunction would not prevent school authorxtles from _promul-
'gatlng reasonable regulatlons concerning time, manner, and place of
dlstrlbutlon. However, the court empha51zed that no student had to
obtain administratlve aoproval of even time, manner, or place of
distribution of eny particular puyblication; the board had the burden -
of telling stedeﬁts when, how, and where publications in general
could be distributed. The court pointed out that the board could
punish students who violated these regulations, as well es punish

students who peblished and distributed on school grounds legally

obscene or libelous literature.
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The Seventh Circuit Court ' of Appéals provides the greatest freedom:
- for student expression of any.gircuit cou;t. It assigns students .
full First Amendment rights and treats these rights as virtually
coiexfensive.with adult rights. This means that any prior approval
pfacess in this circuit is constitutionally repugnant, and that
students may §ublish ard cipculate-their works Qithoui fear of

administrative interference because of content.

Conclusion.

;If is obvious that the U.S. Circuit Courts of Appeals are not in
agreementAin the area of delineating the First Amendment publication
rights of public high school stuéents. Different circuit courts are -
moving in different judicial directions, each relying on its own
interpretafion of tﬂe standards proposed by the Supreme Court iﬂ

Ginsberg and Tinker. As a result, there exists a wide spectrum of

-

constitutional interpretation in this area, ranging from sharply
limited student rigyts all tﬁe way to virtually full Tirst Amendment
rights for students. Until such time as the U.S. Supreme Coﬁrt sees
fit to clarify its stand and explicate the area of students' First

Amendment rights, the power of school authorities vis a vis the righkts

of students wiil depend to a large extent on the developed law in

‘ each individual circuit.
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Ginsberg v. New York, -390 U.S. 629 (1968),
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