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THE SPEECH-PRESS DEBATE, THE LAW OF LIBEL 

AND PROTECTION FOR THE EDITORIAL PROCESS 

In June of 1974 the Supreme Court in Gertz v. Robert Welch, 

Inc.,1 for the first time explicitly applied the constitutional 

libel defense established ten years earlier in New York Times Co. 

v. Sullivan2 to media defendants.3 In November of 1974 Justice 

Stewart, a member of the Gertz-majority, in an address at Yale -Law 

School,     made the provocative argument that the free press clause of 

the first amendment, as a structural provision of the Constitution, 

affords the institutional press prótection which goes beyond the 

speech clause guarantees. die concluded that "the publishing busi-

ness is, ih short, the only organized private business that is given 

explicit constitutional protection." He reasoned that: 

This basic understanding is  essential, I think, to 
avoid an elementary error of constitutional law. It is 
tempting to suggest that freedom of the press means only 
that newspaper ,publishers are guaranteed freedom of expres-
sion. They are guaranteed that freedom to be sure; but so 
are we all; because of the Free Speech Clause. If the Free 
Press guarantee meant no more than freedpm of expression, 
it would be a constitutional redundancy. 

Justice Stewart's structural approach to first amendment in-

terpretation touched off a speech-press'clause debate, both inside 

and outside the courtroom, which continues today. More than a 

dozen law review articles and commentaries, for example, have been 

published during the past.five years on the pros and cons of the 

institutional press privilege claim.5 And in one area after another 

the Supreme Court, despite Justice Stewart's views, has shown a



reluctance to extend the press special first,àmendment protection 

which goes beyond that, granted to the individual. During its 1977 

Term, for, example, the Court refused to open jail and 'prison doors 

to'the media,6'refused to exempt newsrooms from surprise searches 

under valid: warrant,7 rejected attempts to obtain the Nixon tapes 

for public distribution.,$ upheld, the FCC's proposed sanctions 

against•comnpunication of "indecent language" over the airwaves,º 

and upheld FCC rules on cross-owrñership of broadcast media bx 

newspapers.10  

And 'in a non-media case, First National Bank of Boston v. 

Bellotti,1 J decided during the same Term of Court',.Chief Justice 

burger went out of his way to assure the press that it had no 

special first amendment rights not accorded other corporations. 

Concurring in the majority's opinion which ruled unconstitutional 

a Massachusetts statute prohibiting corporate "issue" advertising, 

the Chief Justice wrote: 

I perceive two fundamental difficulties with a narrow 
reading of the Press Clause. First, although.certainty on 
this point is not possible, the history of the Clause does 
not suggest that°the authors contemplated a "special" or 
"institutional" .privilege. . . . The second fundamental 
difficulty with interpreting the Press Clause as conferring
special status on a limited group is one of definition.12  

"In short," the Chief Justice concluded, "the First Amendment does 

not 'belong' to any definable category of persons or entities: it 

belongs to all who exercise its freedoms."1 3 • 

Previous.Courts have likewise been reluctant to grant special 

first amendment privileges to the press. Freedom of press alaips 

were more likely to be measured by a standard of what the general 

public would or could be granted under the same fact situation. 



Journalists' claims for, a first amendment based testimonial privi-

lege to protect their confidential sources, for example, was re-

jected by the Court because of the 'obligation of all citizens to 

testify 'at grand jury hearings.1 4 Likewise, the right of the press 

to in8ptct judicial records1 5 and to attend judicial proceedings,16  

have been tied by the Court to the right of the public to equal 

access. 

Only in the public libel area, apparently, has the press been 

granted a substantial privilege which exceeds that afforded members 

of the public generállY. At least.in the Gertz opinion, which.in 

effect• constitutionalized the law of libel, the press seems to have 

been singled out for special protection under the Sullivan libel 

. rule. But even here unanswered questions remain. Is•the Supreme 

Court, for example, in light of its denial of special privileges 

for,the institutional press in other areas, willing to limit the 

'application of the constitutional libel privilege to media de-

 fendants? What are the implications of the ongoing speeçh-press 

clause debate for a free and autonomous press, particularly in re-

.,gard to protection of the "uninhibited, robust, and wide-open" 

debate'on public issues envisaged, by the Court in Sullivan?17  

Other more recent developments in the libel context raise ad-

ditional questions about Justice Stewart's Yale Law School thesis 

in regard to the institutional press. During its 1978 Term, for 

example, the .Court ruled in three libel cases, all with results 

favorable tothe plaintiffs. In one of those cases, Herbert v. 

Lando,18 the Court cast serious doubts on the scope of protection 

, afforded the editorial function of the press, i.e., media defendants 



claimiñg the Sullivan defense against a public official or public 

figure. The Herbert'Court held that neither the speech nor the 

press clause of the first amendment protects journalists'from re-

sponding to questions during pre-tral discovery, even though the 

questions may deal with the journalist's "state of mind" or with 

"predecisional communications" between the, journalist and his edi-

tor.1 9 The question remains: What are the impications of the 

 Herbert holding In regard to the continued protection of the edi-

torial processes? These and related questions concerning the 

speech-press debate, the law of libel, and protection for the 

editorial process will provide the focus of this paper. 

I. ARGUMENTS FOR INSTITUTIONAL PRESS RIGHTS 

Does the press clause afford the institutional prass first 

ámendment'rights and privileges which go beyond the expression 

guarantees afforded to all citizens under the speech clause? While 

some cases during the 1970's may be read as suggesting that the 

press clause has no independent scope,20 óthers tend to suggest 

just the opposite'conclusion.21 Actually the Supreme Court, ac-, 

cording to Chief Justice Burger, has "not yet squarely resolved" 

the question.22 The ongoing debate concerning the interrelatedness 

of the speech and press clauses resulting from Justice Stewart's 

Yale Law School address, however, continues unabated. While many 

aspects of the speech-press debate are beyond the scope of this 

study, a brief summary of the arguments for first amendment protec-

tion of an independent and autonomous press is necessary for an 

understanding of the implications of the question in the libel area. 



One aspect of the debate turns on the question of whether or 

not there is an historical basis for making a distinction between 

the speech and press clauses. The Chief Justice, as noted above,~3 

does not think the authors of the first amendment contemplated "a 

special or institutional privilege" for the press. Indeed, the 

Chief Justice found substantial authority for the proppsition that 

the framers .used freedom of speech and freedom of the press s3rnony-
mously.24 While some first amendment scholars agree with that as-

sessment,~5 others see a clear historical precedent for an inde= 

Pendent press clause.. 

Floyd Abrams,,Jcounsel for media defendants in Herbert v. 

Lando,26 4hile acknowledging that ambiguities exist about the mean-

ing of the press clause, has observed that: 

Whatever other conclusions may-be drawn--and disputes 
engaged in--from the history of the adoption of the press 
clause of the first, amendment, one thing. is clear: The press 
clause of the first amendment was no afterthought, no mere 
appendage to the speech clause. The press clause was not, 
the views of' Chief Justice Burger to the contrary, merely 
"complementary to and a natural extension of Speech Clause 
liberty." 

And Melville Nimmer, a professor of law, agreeing with Justice 

Stewart that if the speech clause is held to refer to all forms of 

expression, then the press clause would be a meaningless redundancy, 

concluded that "freedom of the press as a right recognizably dis-

tinct from that of freedom of speech is an idea whose time is past 

due .1t 28 

The truth, as Zechariah Chafee, an eminent first amendment 

scholar, observed many years ago, may be that the framers of the 

first amendment had no very clear idea what they meant.29 In any 

case, the original understanding of the framers, as Professor 



Nimmer,has noted, is not necessarily controlling. I.t is what the 

framers wrote, not what they meant, that in the last analysis 

should be determina.tive.3° And as another first amendment scholar 

has Observed, even though it•,may be unlikely that the press clause 

could have been designed to protect the institutional press alone, 

as suggested by Justice Stewart, "the conceptual unity. of Speech 

and press evident in colonial times is less easily defended to-

day."31 There is little doubt, for example, that the soapbox 

 orator, the politician, the evangelist, or the civil rights-acti-

vist faces a far more complex problem today in disseminating his 

or her message than was true of similar activities in Colonial 

'America.. Use. of the mass media is. virtually indispensable 'today 

in the conduct of a successful information campaign. 

The Chief Justice's second problem with affording trye press 

special privileges' not granted to non-media litigants--the diffi-

culty inherent in defining "press"--does not appear to be insur-

mountable. Three general approaches have been suggested by One 

 legal scholar.32 

First, the press may be defined in réspect to its historic . 

connotation affording an equivalent protection under the press 

clause for áll1 who write, including the lonely pamphleteer and 

the occasional newsletter publisher. This broad definitional ap-

proach has been supported by the Court, at least in dicta.33  

Secondly, the press may be defined more narrowly along func-

tional lines. Congress faces such a task as legislators attempt 

to draft á bill seeking to overturn the Supreme Court's ZuTcher v. 

The Stanford Daily decision34 which authorized the warranted search 



of•newsrooms. Among several federal bills under consideration are 

 two Carter administration proposals which would afford protection 

not only to journalists employed on established newspapers but also 

"to free-lance writers, radio and television stations, magazines, 

academicians and any other person possessing materials in connection 

with the dissemination to the public of a newspaper, book, broadcast 

or other form of communication.q35 

Thirdly, the press may be defined, as Justice Stewart would ap-

parently define it, to include only the established''"institutionál 

press.." Twenty-six states with shield laws prótecting journalists 

from disclosing confidential sources and, in some instances, in-

 formation  usually take such a limited definitional approach.36  

Though protection under these state shield laws have been judicially 

gutted with regularity, as one commentator has noted, it rarely has 

occurred because of a lack of knowledge atout who og what was in-

tended to be protected:37( 

The first definitional approach, while attenuating the speech-

press problem, may be too broad in that it tends to ignore the im-. 

portant functiop of the traditional press as an institution. The 

third approach, though it coincides with Justice Stewart's defini-
c 
tion, may be too narrdw in that it denies press privileges tb some 

who may regularly pkrform impor`taht press functions The second 

approach, therefore, though hot flawless, may afford the best com-

8  promise.3

In any case, an important implication of the speech-press de-

bate is that the first amendment need' not be read to grant special . 

rights only to those engaged in institutionalized communication. 



One writer argues that: 

What it should protect is not the institution, but the role 
of the press: To afford a vehicle of information and opinion, 
to inform and educate the public, to offer criticism, to pro-
vide a forum for discussion and debate, and to act as a sur-
rogate to obtain for readers news and information that indi-
vidual citizens could not or would not gather on their own. 
A special guarantee for freedom of the press should apply 
not simply to those whom a court might label "press" but to 
whomever, of'whatever size, by whatever mans, regularly 
undertakes to fulfill the press function .i9 

If the Supreme Court has never "squarely resolved" the insti-

tutional press question Arising from Justice Stewart's Yale Law 

School address, as hoted by Chiéf Justice Burger, the Court has 

not failed to adkpowledge the unique role played by the institu-

tional press. Justice Black observed in the Pentagon Papers case, 

for example, that "[i]n the First Amendment the Founding Fathers.

gave the free press the protection it mu st have to fulfill its es-

sential role in our democracy. "4° Even the Chibf'Justice has been 

more supportive of the role of an autonomous press free tó make 

editorial decisions without governmental interference than has 

been generally recognized.41 Indeed, there has been no  lack of 

judicial recognition of and support for._ the so-called "societal 

42  function" of the press.

II. THE IMPLICATIONS OF'GERTZ 

Despite the fact that the Supreme Court has been reluctant to 

grant the institutional press special privileges in many other areas, 

as noted above,43 the libel question remains: Does Gertz v. Robert 

Welch, Inc.,44 limit the Sullivan libel rule to actions involving 

media defèndants? Justice Powell, writing for the Gertz majority,45  

focused on media terms such as "newspaper," "news media," "pub-

lisher(s)," and "broadcaster(s)" in his opinion.46 Such media 



terms also appear in the opinions of'-at least two other justices 

in Gertz. Justice Blackmun, concurring, made reference to "media 

liability";47 the Chief Justice, dissenting, wrote thatpthe Court's 

'holding applied to "media defendants."48 Only Justice White, dis-

senting, assumed that the Gertz holding applied to both media and 

non-media defendants.49  

A. Problem With Media-Defendant Approach 

It would seem fair, to conclude, based upon the language of 

the various Gertz opinions, that the Court has formulated a libel 

doctrine applicable only to defamatory statements published by 

media defendants, for example, newspapers and broadcasters. How-

ever, Melville B. Nimmer, a professor of law, finds that such an• 

interpretation by the Gertz Court "leaves untouched a significant, 

area of defamation involving written and spoken statements not 

uttered via the media."5° Reinforcing Justice White's dissent, 

Professor Nimmer notes that: 

[O]ne is left with the uneasy feeling that the Court's ap-
plication of the new doctrine to what may be regarded as 
the freedom of the press arena, and its unarticulated ex-
clusion of óther "speech" may have-been inadvertent, and 
that, further, the inadvertence was due precisely to the 
failure of the Court to recognize that freedoms of speech 
and press are not necessarily coextensive.51  

If the Court meant the Gertz holding to apply only to the media, 

another writer has noted, the result is difficult to justify with-

out reference to separate constitutional guarantees for speech and 

for the press,52 á step which the Court to date has been reluctant 

to take in other areas of communications law 

The history of the constitutional libel privilege from Sullivan 

to Gertz, surprisingly, gives little indication that the "actual 



malice rule of Sullivan was intended ,to be applied exclusively 

to media defendants. While the principal defendant in Sullivan 

'was a newspaper, four individual defendants, all Alabama Negro 

clergymen, were also named. It is therefore understandable that 

Justice Brennan's opinion spoke of the need for "breathing space" 

to protect "freedom:of expression" rather than freèdom of the press 

alone.53 Indeed, the Court's majority opinion emphasized the need 

to protect an "uninhibited, robust and wide-open" debate on public 

issus54 wiihout regard to whether the communication Originated 

with a media or non-media sdurce. While Justice Brennan made spe-

cific reference to newspapers55 and to the press,56 the primary 

fócus "of the opinion was, without doubt, on the free speech rights 

of the citizen-critic .57 

Another problem with the media-defendant approach taken by 

Justice Powell in Gertz is that the Court had previously applied 

the Súllivan ruleto non-media as well as to media defendants dur-

ing the intervening years. In Garrison v. Louisiana,58 St. Amant 

V. Thompson,59 and Pickering v. Board of Fducation,60 for example, 

the Court had applied the Sullivan rule to non-media defendants with-

out adverse comment'by any of the justices. While it is true that 

each of the non-media defendants in these eases used the media to 

disseminate his message, there is no suggestion by the Court that 

this was a factor 1n.applying the constitutional libel privilege. 

In two of the three post-Gertz libel"cases to be heard by the 

Supreme Court, Time, Inc. v. Firestone61 and Wolston v. Reader's 

Digest Ass'n162 the press question was not raised because media de-

fendants were involved. But in a third post-Gertz libel case, 



Hutchinson v. Proxmiré,63 the Court had the opportunity to answer 

the press question raise& by Gertz since the publication resulting 

in the libel action was made by a United-States Senator. But Chief 

Justice Burger,, writing for the majority, ruled that since the Court 

had found that the plaintiff, the recipient of a'governdent research 

grant, was not a public figure, it was unnecessary to deal 'with the 

64 non-media defendant question. In.the five years since Gertz, the 

' lower courts, left without further guidance, have'variously inter-

preted the scope of the Gertz holding in regard to non-media de-

fendants. 

B.  Interpretation by the States 

In numerous libel actions several state appellate courts have 

indicated a reluctance to extend the constitutional privilege to 

non-media defendants. The;€Wisconsin Supreme Court, for example, in 

limiting the constitutional privilege to media defendants, contended 

that implicit in Sullivan and.its progeny is a "foc,us on the media 

and the 'matter of public concern' which . . . is the key to the 

distinction in defamation law."65 .State courts have likewise ruled 

66 that the privilege does not apply to credit'reporting agencies,

nor to libel:ddiTions between 'private parties,67 or where the publi-

cation concerns a private matter.6° Other state courts, in cases 

focusing on the negligence standard formulated on the basis of 

Gertz, have limited use of th'e new fault standard to actions brought 

by private individuals against media defendants." Still other statê' 

courts have merely questioned the need to extend the'libel privilege 

to non-media defendants.70 



Many state courts and. lower federäl courts, on the other hand, 

have applied th Sullivan-Gertz libel privilege to media and non-

media defendants alike.71 In some instances the courts, while 

acknowledging that Gertz was specifically applied to media defend-

ants, held that this did not necessarily preclude use of the privi-

lege by non-media defendants.72 And, despite the Gertz opinion, 

at least one state has found no rational basis for limiting the 

Sullivan rule. Following that reasoning Maryland applied the rule 

to media and non-media defendants and to both libel and slander 

actions.73 In making the Sullivan-Gertz'rule applicable to both 

media and non-media defendants,, the state courts are giving at 

least implicit recognition to Chief Justice Burger's interpretation 

4  of the ongoing speech-press clause issue.7

Until the Supreme Coùrt rules specifically to extend Gertz 

to non-media defendants, state courts will no doubt continue to 

follow two lines of authority. And, if some states continue to 

read Gertz as limiting the Sullivan rule to media defendants, as 

seemed.to be the intention of Justice Powell, non-media defendants 

maybe faced with liability determined by a'lesser standard of fault 

in an action brought by a private individual than would a media de-

fendant. It has been suggested that neither policy nor reason re-

quire such a result.75 On the other hand, if the Sullivan rule is 

applied'to both media and non-media defendants, one of the last re-

maining privileges accorded the press as an institution will dis-

appear. In this regard, a variation on the,theme of special press 

protection has been suggested as an alternative. 

Since the media libel defendant typically is reporting (press) 

the statement (speech) of other persons, it might be said that both 



the speech and press guarantees are usually'involved. But in the 

context of a libel or slander by a non-media dèfendant, an argument 

can be made that only protection under the speech clause is in-

volved. While the jóint protéction of the two clauses might by 

sufficient to override even a strong state interest in protecting 

reputation, it may be argued that the free speech clause alone 

would be insufficient to do so.76 The'Sullivan libel defense, how-

ever, is not without its burdens, particularly for media defendants. 

This was vividly demonstrated in a  controversial 1,979 cas& dealing 

with pre-trial discovery in á $40-million libel action brought by 

a public figure ggainst broadcast defendants and a 'magazine, to be 

discussed below. 

III. THE IMPLICATIONS OF HERBERT 

Despite the media focus of Gertz in 1974, five years later in. 

Herbert v. Lando'77 the Supreme Court again rejected the opportunity 

to accord the news media a special institutional privilege under the 

free press clause, even though the case involved a Sullivan-rule 

libel question. 

The defamation action in Herbert resulted from a CBS broadcast 

in1973entitled "The Selling of Colonel  Herbert," a segment of ÇBS's 

award-winning "60 Minutes" program which had been critical of the 

plaintiff. Colonel Herbert, a retired Army officer who had extended 

war-time service in'Vietnam and .who had received widespread media 

attention in 1969-1970 when he accused his superior officers of cov-

ering up reports of atrocities and other war crimes, brought a $44 

million-plus 'libel action against CBS, Barry Lando, producer and 

editor Of the program, Mike Wallace, the narrator, and Atlantic 



Monthly magazine, which had published an article on the sgme sub-

"ject prepared by Lando. Inlhis complaints Herbert alleged that the 

program and article falsely and maliciously portrayed him as a liar 

and a person who- had made war-crimes charges texplain his relief

from command. He'requested what the Court called "substantial dam-, ,

ages" for injury to his reputation and to the literary value of a 

book he had just published recounting his experiences.78 

A. The Question Posed in Herbert 

The issue posed by Herbert was deceptively simple: Does a, 

journalist in a Sullivan-rule libel case have a first ameiidment, 

right, to refuse to answer pre-trial discovery questions directed 

toward the exercise of judgment in the editorial process?79 The 

District court's answer was that a public figure libel plaintiff 

is entitled to a "liberal interpretation" of the*rule concerning 

pre-trial discovery.80 In reference to pre-trial discovery, the 

Federal Rules of Civil Procedure state that: 

Parties may obtain discovery regarding any matter, not 
privileged, which is relevant to the subject matter in-
nvolved in the pending action. . . It is not ground for 
objection that the information sought will be inadmissible 
at the trial if the information sought appears reasonably 

1 calculated to lead to the discovery of admissible evidence.S

On interlocutory appeal, the Second Circuit, noting that the 

seemingly narrow issue'bef'ore the court had broad implications in'

terms of first amendment protection' afforded the editorial process 

against compelled disclosure, reversed the District Court.82 Chief 

Judge Kaufman, expressing the view that the Supreme Court in such 

cases as Miami Herald Publishing Co. v.Tornillo  3 and Columbia

Broadcasting System v. Democratic National Committee84 had granted 



protection to the editorial function in unequivocal terms, con-

cluded that: 

If we were to allow selective disclosure of how a journal-
ist formulated his judgments on what to print or not to 
print, we would be condoning judicial review of the edi-
tor's thought processes. Such an inquiry, which on its 
face would be virtually boundless, endangers a constitu-
tionally protected realm, and Unquestionably puts a freeze 
on the free interchange of ideas within the newsroom. A 
reporter or editor, _aware that his thoughts might have'to 
be justified in a court of law, would often be discouraged 
and dissuaded from the creative verbal testing, probing, 
and discussion of hypotheses and alternativ s which are 
the sine Qua non of responsible journalism.05 

Judge Oakes, concurring in Judge Kaufman's opinion, relied in part 

upon Justice Stewart's seminal speech at Yale-Law School in arriv-

ing at the 'conclusion that the first amendment provided. protection 

86 `against compelled discovery of the editorial selection process.

On appeal, however, the Second Cifcuit's grant of a virtually abso-

ltttè privilege for the editorial function of the press was reversed. 

B. The Supreme Court's Response in Herbert 

Justice White, writing for a six-member majority in Herbert, 

'ruled that a journalist does not have an absolute first amendment 

privilege to refuse to testify during.pre-trial discovery hearings 

-in a suit by a public figure in regard to either "state of ,mind" 

questions involving the journalist's thought processes or in re-

gard to "predecisional communications" between reporters and edi-

tors.87 Justice White said that the Sullivan standard requiring 

public officials and public figures to prove knowing or reckless 

falsehood to collect damages provided an adequate balance between 

a libel plaintiff's reputational interest and the first amendment's 

88 .guarantee of a free pregs. And, since Sullivan and its progeny 



made it necessary that a public figure inquire into the defendants' 

conduct and state of mind, denying him the right to pursue such 

questions in pre-trial discovery, would alter the balance of inter-

ests provided in Sullivan by substantially interfering with the 

plaintiff's ability to carry his burden of proof.89 

The Court's majority clearly assumed that compelling disclosure 

of the beliefs and conversations of editors and reporters would not 

unconstitutionally chill editorial decision making.90 Responding 

to arguments of the media defendants that adoption of such liberal' 

discovery rules would offer opportunity for harassment, abuse, and 

increased legal expenses, Justice White said that trial judges, ap-

plying existing discovery provisions, already have "ample powers" 

to curb discovery abuses by requiring relevance, by issuing protec-

tive orders, and by construing the rules to secure speedy and in 

expensive determinations of defamation actions.91 

JusticeBrennan, dissenting in part, agreed with the majority 

in rejecting a privilege against inquiry into a reporter's mental 

processes, but he urged a qualified constitutional privilege to pro-

tect "predecisional communications" in the newsroom.92 Justice Mar-

shall, dissenting, likewise agreed with the majority that individual 

"state of mind" inquiries were virtuälly undated by the "actual mal-

ice" standard, but he argued for an absolute privilege against discov-

ery of "the substance of editorial conversation."93 Justice Stewart 

dissented because he did not think discovery questions concerning the 

editorial process were relevant in Sullivan-rule libel actions.94 

The most important opinion in Herbert, however, may be the

concurrence of Justice Powell in which he attemptedd to clarify and 



integrate the majority opinion of Justice White with the dissenting 

views of Jústices Brennan, Marshall, and Stewart.95 Justice Powell 

said: "I write to emphasize the additional point that, in super-

vising'discovery in a libel suit by a public figure, a district 

court has a duty tu consider First Amendment interests as well as 

the private interest of the plaintiffs."96 He concluded that: 

Whatever 'standard may be appropriate in other cases, when a 
discovery demand arguably impinges on First Amendment rights 
a district court should measure the degree of relevance re-
quired in light-of both the private needs of the parties 
and the public concerns implicated. On the one hand, as 
this Court has repeatedly recognized, the solicitude for 
First Amendment rights evidenced in our opinions reflect 
concern for the important public interest in a free flow 
of news and commentary. : . . On the other hand, there also 
is a signif1cant public interest in according to civil liti-
gánts discovery       of such matters as may be genuinely relevant 
to their lawsuit.97 

Such a balancing-of-interests approach, though "hardly an exact 

science," is a proper function of judges, Justice Powell noted.98 

C. A Conditional Privilege for the Press? 

In rejecting the absolute privilege against pre'triál discovery 

afforded'the press under the first amendment by the Second Circuit, 

has the SuprIme Court in Herbert ruled out even a conditional privi-

lege for the press? The answer seems to be a qualified "no." It 

is arguable, at least, that the Herbert  majority's rejection of an 

absolute editoriál proces privilege does not oblige trial judges 

to condone unjustified intrusions Into editorial communications, par 

ticularly in regard to predecisional newsroom conversations.99 And 

although the Herbert majority did not accept Justice Brerinan's pro-

100 posed compromise, Justice White was careful to limit his opinion, 

pointing out that: 



This is not to say that the editorial discussions or 
exchanges have no constitutional protection from casual
inquiry. There is no law that subjects the editorial ' 
process to private or officiaa.examination merely to sat-
isfy curiosity or to serve some general end such as the 
public interest; and if there were, it would not survive 
constitutional scrutiny as the First Amendment is pres-
ently construed.101  

'Justice White's opinion suggests that while the major;.ty of 

the Court rejected an absolute editorial privilege for the press, 

it did not explicitly reject a qualified privilege. ,That also 

seems to be the position taken by Justice Powell in concurring, , 

beginning his opinion with the statement: "I do not see my ob-

servations as being inconsistent with the Court's opinion."102  

It should also be remembered that two of the dissenters, Justices 

Brennan and Marshall, would grant a conditional privilege against 

discovery into the editorial process, particularly predecisional 

newsroom conversations, and that Justice Stewart would rule out 

pre-trial discovery altogether in Sullivan-rule libel cases, ar-

guing that such, questioning is irrelevant. 

The Herbert decision, though only one in a series of recent 

Supreme Court opinions unfavorable to the media, brought what one 

justice called a "firestorm of acrimonious criticism" from the 

press.103 The press generally viewed the decision as threatening 

the "uninhibited, robust, and wide-open" debate on public issues 

espoused by the Courtin setting out the Sullivan rule. That 

threat, ás perceived by the press, came both as a result of the 

unprecedented scope of discovery afforded Herbert even before the 

defendants declined to answer specific questions designed to probe 

04 the editorial judgmental processl and fear that.the Herbert Court 

.was in fact altering the scope of the Sullivan rule itself.105 



Indeed, Herbert's authorization for direct inquiry into the edi-

torial process by libel plaintiffs may increase media defense costs 

signi"flcantly, thereby chilling the exercise of the editorial 

106 process and encouraging further self-censorship.

It is clear that while the various courts considering•Herbert 

may have been asked to answer a relatively straightforward question, 

Does a journalist in a Sullivan-rule libel case have a first amend-

ment right to refuse to answér pre-trial discov++__ery questions direct-

ed toward the exercise of editorial judgment, the plethora of 

opinibñs issued by the various judges107 suggest that the pre-

trial.discovery question in such a context is far more complex 

than it first appeared. 

V. CONCLUSIONS 

The issues involved in the ongoing.debate over the relative 

protection afforded by the speech and press clauses of the first 

amendment have received sdant illumination from the Supreme Court's 

'recent libel decisions. While Justice Powell's majority opinion 

in Gertz.seemed to limit the Sullivan rule to media defendants, 

state court& have variously applied Gertz in regard to private 

libel plaintiffs. Some have read  Gertz, for example, as applica-

ble to only media defendants; some have applied the Sullivan rule, 

despite Gertz, to media änd non-media defendants alike; some, have 

limited the scope of Sullivan-rule cases in terms of who brings the 

libel action or in reference to the nature of the puplication re-

sulting in the action. 

The Sullivan rule, it should be noted, was applied to both 

media azd non-media defendants prior to Justice Powell's Gertz 



decision. In such cases, for example, as Garrison, St. Amant, and 

Pickering the crucial` link seemed to be that the non-media defend- 

ants used the media for the communication of their messages. But 

more often than not the press has been the benefactor of the "actual

malice" privilege simply because the media are most involved in the 

publication of potentially libelous statements about public persons. 

In other words, it hals mattered little whether or not the Sullivan  

rule was meant to be limited to media defendants since it is the 

media which ultimately become the'target in most public libel 

actions. 

The Gertz opinion in June of 1974, however, followed five months 
c 

later by Justice Stewart's Yale Law School address, prompted a lively 

national debate, both inside and outside the courtroom, over the rel-

ative merits of special first amendment protection for the institu-

tional press'. Chief Justice Burger recently expressed the view that 

the Court has never squarely resolved the speech-press protection ' 

issue, this despite his dissent in Gertz acknowledging that Justice 

Powell's majority opinion limited the Sullivan rule to,media defend-

ants, at least in actions brought by private persons. In post-Gertz 

cases the Court has been consistently reluctant, particularly out-

side the libel area, to provide the press special bonstitutional

privileges. In regard to access to jails and the courtroom, for 

example, the Court has refused the media access beyond that provided 

the genèral public. The press has also been denied a constitutional 

privilege allowing protection of confidential sources and safeguards 

against surprise warranted searches of newsrooms. 

The Ambiguity of the judicial stance toward the question of a 

special first amendment libel privilege for the institutional press 



is also reflected in the Court's more recent Herbert decision in-

volving pre-trial discovery. While the narrow scope of the major-

ity's holding, plus Justice Powell's concurring opinion, may still 

allow the press to seek a conditional privilege•in civil discovery 

cases involving libel, the Herbert opinion may foreshadow future 

problems for the press. While the decision requiring a liberal 

interpretation of the Federal Rules of Civil Procedure in regard 

to discovery may not cause such media giants as CBS or the New 

York Times to. engage in excessive self-censorship, at assumed by 

the Court, the scope of the discovery process as demonstrated by 

Herbert, and the extra expense likely to be incurred in success-

fully defending against future libel actions, may very well chill 

the editorial function of thousands of small daily and weekly•news-

papers and smaller broadcast stations throughout the United States. 

Floyd Abrams, counsel for the Herbert defendants, has cautioned, 

for example, that the Court's "ruling will be as applicable in 

libel actions by powerful public officials as it is to this plain-

tiff and as applicable to suits against. small and easily threatened 

defendants as it is to these defendants."io8 

And whether or not the Sullivan rule was meant to be limited 

to media defendants, the raison d'etre for the privilege remains--

the recognition of a national commitment to an "uninhibited, robust, 

and wide-open" debate on public issues. If Justice Stewart's claim 

of a special first amendment privilege for thè institutional press 

goes too far, the role which the press assumes as a surrogate to 

 obtain for readers and listeners information that individual citizens 

could not or would not gather on their own and in providing a forum 



for discussion and debate of issues of public concern continues 

tg need protection. Various interpretations of the Gertz holding 

by state courts in regard to the media issue indicates that the 

-Supreme Court has been 'less than clear in its recent Sullivan 

rule pronouncements. And the continuing controversy surrounding

thë Herbert decision denying the press a privilege against pre-

trial discovery seems to indicate that the speech-press clause 

debate is far from resolved. 
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and the like"presumptive protection against discovery s contem-
plating either a lengthy bifurcated trial or a formalistic verifi-
cation of the pleadings. 441 Q.S. at 174-75 n. 23. 

101• at 174. 



102Id. at 177-78 (Powell, J., concurring). 

103Justice Brennan, attempting to explain the criticism six 
months after the decision was announced, noted that: 

Being asked about one's state of mind can be a demeaning-
and unpleasagt experience. Nevertheless, the inquiry into 
a defendant's state of mind, into his intent, is one of 
the most common procedures in the law. . . . And, in the 
area of libel, it would scarcely be fair to say that a 
plaintiff can only recover if he establishes intentional 
falsehood and at the same time to say that he cannot in-
quire into defendant's intentions. 

Address, Justice Brennan, Newhouse Law Center, New York, 5 Med. 
L. Rptr. 1841 (Oct. 17, 1979). For.an analysis of why Herbert, 
(characterized as "a thoroughly unremarkable case," the outcome 
of which, rightly or wrongly, could be said to flow from earlier 
Court decisions) evoked such a shrill response in.early television 
and newspaper reports, see Franklin, note 79 supra, at 1049-58. 

104The sheer volume of the deposition transcript in Herbert, 
gives some indication of the exhaustive questioning which the jour-
nalist may face in the discovery process. A total of 26 days, 
spread over the period of a year, was devoted to the deposition 
of Lando alone, consuming 2,903 pages of transcript, as well as 
240 exhibits. Lando answered innumerable questions about what he. 
knew,'or-had 'seen; whom he interviewed; intimate details of his 
discussions with sources; and the form and frequency of those in-
terviews. The Second Circuit called the sheer volume of the tran-
script as "staggering." 568 F.2d at 982. Lando refused, however, 
t& answer questions involving his beliefs, opinions, intent, and 
conplusions. Such questions ranged from inquiries into conclusions 
retarding people or. leads to be pursued (or not to be pursued) to 
questions inquiring into Lando's intentions as manifested by deci-
sions to includp or exclude material. Brief of Respondents in Op-
position, at 3-4. The questions which Lando refused to answer 
were grouped into five categories by the Second Circuit. See 
note 87 supra. 

105Rather than treating the issue raised as one of first im-
pression, as had the District Court, 73 F.R.D. at 390, the Supreme 
Court's majority concluded that constitutional and common law 
precedent had already considered and rejected an editorial process 
privilege. See 441 U.S. at 160-65 and nn. 5-15. None of the cases 
cited by the majority expressly disproved the existence of an edi-
torial process privilege. The pre-Sull,ivax, cases listed demon-
strate only that state of mind evidence is admissible to prove the 
defendant's common law malice. For a discussion of this problem, 
see The Supreme Court.1978 Term, note 95 supra,, at 153-54 n. 43. 

106Tiis'may occur in at least two ways: I`t may encourage more 
libel actions by plaintiffs who see abetter ehance of winning or 
who view the discovery proceedings as an opportunity to harass the 



press, and it may discourage the frequent use made in the past of 
summary judgment for media defendants, at least until after the 
discovery process. Id. at 156-57. Encouragement for trial judges 
to deny summary judgment may have been reinforced, at least through 
diçtum, in another libel action decided by the Court during its 
1978 Term. Chief Justice Burger, writing Pot the Court in Hutch-
inson v. Proxmire, 99 S.Ct. 2657,7rappended a footnote to his opin-
ion to make the observation that '[t]he proof of 'actual malice' 
calls a defendant's state of mind into question 	. and does 

'not readily lend itself to summary disposition." Id. at 2680 n.9. 

107Besides the five opinions by Supreme Court jústices, as 
noted above, Judges Kaufman, Oakes, and Meskill of the Second 
Circuit wrote separate opinions, see 568 F.2d at 975, 984, 995, 
and the trial judge, Judge Haight, also published an opinion.
73 F.R.D. 387 . 

108Br.ef of Respondents in Opposition, at 67-68. 
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