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- ABSTRACT® Ll

Title VII of the 1964 Civil Rights Act prohibited discrimination

in employment becauae of race. ‘It did not explain how the Federal Coutts
[ ‘
were to determine when such discrimination had occurred. Ihia is a

\

e

\ AN

intended to discriminaté often have dis(riminatory consequences. Neither

~ the. legislattVe history og’ritle VII nor social science theory provides

_ adequate guidance to courts g;tempting to epforce Title VIY, and it iev/j

not surprising that the (féultfﬁg court decisions are somewhat muddled
Federal courts are not good instruments for resolﬁing cohsistently

ﬁuestions on which neither a technical nor a polifical consensus has

.developéd.

e

dlff1cu1t_xechnical?problem because- employment prnctices which—are_ﬁot'“_““_”“_“ o

-
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Testing Cases under Title VII * = i<

iitle VIT of the 1964 Civil Righta Act prohibits "diacrimination

:,

2y

in employment .. .+ because’ of race, color, religion, or national

origin " It chnrged the Equal Employment Opportunity Commission (created

_by_TitlemVII) and the“federal -courts—with- enforeing -this— prohibition——*——"—“

but ft did little to explain how they were to determine what was, and
) ) . Y -
Mat was not, fdiscriminntion.in'employment because of race."

This was to proye‘ as the congressional debate on Title VII predicbeo,

s
-

2 most vexing question. The difficulties do not stem from the phrase
.

nation in.employment" which, as the floor managers of Title VIT,

"disceri

™ Case and Clark, pointed out in an interprgtative memorandum,

Senntor
"is clear'ano-simple and has no hidden meanings. To discriminate is to

make a distinction, to make a difference in treatment or favor." Although
given to more dtamnticArenderings, opponents of Tit}e VIT did not disagree

a |

The' phrdse 'because of race" (emphasis added) 18 the problem. The

with thls interpretation

(
'proponents of 1it1e V[I made it clear that Title VII. would not prohibif

) +

. . ) (3 . . .
seeming ly discriminatory outcomes. The Cnse—Clnrk memorandum states:

There *is no requirement in Title VITI that employers
aBandon bona fide qualification tests where, because of.
"differences in background and edULation, members of some
groups aré able to perform better on these tests than "
members of other groups An employer may set his qualifi-
cations as high as he I+kes, he may test to determine which
applicants have these qualifications and he mgy hire, assign,
and promote on the basjis of test performnnee

In debate Senator Case asserted that "under Tith-vrl, even a Federal
court could not order an employer to lower or change fob qualiff&ations

simply because proportionatelf fewer Neiroes than whites are able to

. N
i

Y
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A ) 6 | ‘-\ . R . .
meet_thom." ‘But suppose an employer does use a test which whites pass

? . _ oo
more often than blacks., The language of Title VIT would seem to require
/ : . .

a courtto determine whether or not he {s using that test because he
: ' ' N\

-

wuﬁta to hire more whites than blacks or for reasons having nothing to

do with hia racial preferences. Tﬁe'text of the legislation'providea no

guidan@g;£0—counts—&rytngfto-reaolve—th&sftssue.

Tﬁfa paper is8 a discussion of how the federal courts have dealt

wfth_this isgue {n the years gsince.Title VII became law. We will focus

’
t

on the Gse'bf paper and pencil tests as standards for "hiring and promotion

and mot on soniurlty and other such standards (e.g., tests of physi(aI»

\“ .

qkill and}agtlity, requirementa of height ‘atid wodght, and the use of

‘

R
(redontfalé }!ke high _school degrees and prison records)
4 “‘
We Lap fine distriminatory outcomes of the employment process as
Y
dittorénces in employment promotion; or compensation along racial lines,

At present we distlnguish two possible causes of discriminatory 0utcomes,

a
luter*¢e will add a thircd.
TASYE FOR.DISCRIMINATION

] " v ’

-
by

E

\ - o
outcome, The classlc analysis-of this phenomenon, Gary Becker's Economics

| The first and himﬁleé; 1s the employer's desire to reach such &n

5;9fJQL§§£igj§é£g9n-(2nd ed.,, 1971), showed how an employer's "tastea for

discrlmination or those.of his werkers or (usyomers could lead. hip to

1

d(scr(minate agninﬂt blndks An employer can acmomplishwfhis purpose

An several.ways. The most direc; method s to establish explicif racial

v

criterifa for hiring and p mot {on. Exﬁ]tdit ractal job classifications

were once cém?on among botM\northern gnd southern firms; state fair .-
s . . . 9 . . '




-Making—anhigh;sehool—diploma—a—requirement—for—a—jobiwtil—tend—tO“keep

employment pfdéticea statuteafgn¢\$1tlc VII clearly prohibit such béhavior,

3

. 3 . N )
Avowedly digcriminatory behavior is now qifte rare. A leas straight
and probably less effléient. method of indu]ging‘a taste for disétimination'

is to establish htrink standards which‘favor whites over blacks. For

- A

exqymple, a lower percentage of blacks than whites complete high school.
: o . : . - _ ‘

blacks out. Again, whites tend to score better than blacks on some

e ' 9 s
- atandardized ability and intelljgence tests. Using these tests to rank

or screen applicants ﬁdr Jobs will tend to keép'blac‘s out of those jobs.

The employer with a tdste for discrimination~will h e little difficulty

findlng racially neutral employment prdcticés which o indulge

his taste.

14

THFE. PURSUIT OF EFFTCTENCY

-

Tt 18 hard to distinguish behavior which 18 motivated by a tastéj

. . . .
for discrimination from that which stems from the second reason for

JEN

ndﬁievlng discriminatory outcomes: the adoption, by an employer who -

neither harbors nor indulges in prejudicé,’of-hiring standards which

10 > i
digcriminate against blacks. Y There are several reasons that a profit-

maximizing employe} could adopt such standards and it will be useful to

v -

alstlngulsﬁﬁumdng them. Suppose, for simplicity, that there is.a single

quality, A ("ability"), which each potential work®e possesses. Thé_ambunt

-

of A a worker has tells exactly how much hg’is worth to an employer. Thus

’ L . . .
{f an employer could measure or obserye A he would pay workers in propdrtion

to their.A; he might also establish a rule of hiring workers whose A was

_uboVEj?flxértéln level. If-A.were distributeg differently among black and

ll . ' . . * ll

by
/

forward,



o ¢ ,
} ' white workera thls\would lead to diacriminatory outcomeés. Such a differ-
g t \ T YN
ential.rAcLal.dtRCribucion of A cduld-enme about“either“becuuéé'there we(e.'vf
: _ 2 :
real ractal differences in ability or,\to quoté‘again from the Case Clark
memorandum, owtng to "differences in backgroun& and education members of
wll
i v

Abstractmﬁbjl1txec&nnot_bemskmplyﬁdhfined;—ndr—can—it—beﬁobaequﬂ—"——"“i“"f4“‘f”

some groupq perform better ot than méhbera of our groupa

‘55 wffﬁeut,cost.‘:It is eore rehlisg}c to-suppese‘tha; some*sft'éf trgieg,? _“_;
B, {3 observable and théF theseeeraita ere.ee}releted wi{h A. Th;h an
employer would hire‘and pey QOrkers“eeconaink to tﬁeif poesegsion Qf B. }

Again {f B weré'QKFferentially.dletributeh between reces the outcoﬁe weuld

be dtscriminatory. It is worth npting that whether or not A 18 racey

rellted says nothing about whether B is race-related. = . T

The possibilfty that an employe; could use.sevefal'different me thods
to predict A introduces a comgyicetion: Consider the case of two methods;
-suppose'that as well as B; C?glsd predicté A; Suppeee also. that meihedsu
_ N g . . _
B and C are mutually excleéive:alternétives, and that the two techﬁiques .
can be distinguished both by tﬁeif efficiency (their ability to preéict A)
and their dlscrimigutory impact. ‘which should the employer dse? The
language of the Case-Clark memorandum suggests'that under Title VII the
employer should choose the most efficient method, even {f {t ig the ;est ' '
x_diggrimtnatory. He qurely qh0u1d not choose the less efficient if it is
also the.mofe\dlscrimlnatory”teéhniqge; a finding that he had dene 80
would be good evidence that.he was acting Jbecause of race." :
This (dtegortrntion of the ways in which diqcri$inat0ry outcomes | -
.miyht bg A(hleved raides two questions. First, which methods are

prohlbited by Title VII*and second “how can’ courts or enforciqg agencies

differentiate among the cases? If the SfﬁEDd"QUestion-caé‘be ansyered,

N ;’\
Q - i L -




.. - . s ,
that is, if reasons and motives for-discrid}hgtory outcomes can be

discerned, the first question--what the law prohtbita-~raisea'on1y'a
) ° t .
. few difficulties. Clearly the law prohibits an employer from indulging
{

in h§s own taste for diac;¥mination. It 1is perhaps less clear that the

employer-ganhot cater to the tastes of his customers (by, for example,

of the phrase. "because of race" would seem to cover these cages, Of
cwuf%e,.this principle has.limitationé. Sex can be used )s a écreen forx
hiring cockfatil® waitresses. Ministers may b;>se1eéted because of religion.

SectionkJO (e) of Title VII states that:
it shall not be an unlawful employment practice for an employer
to hire and employe employees . . . on the basis of [theirr
religion, sex, or national origin in these certain instances
where religion, sex, or national origin 1s a bona fide occupa-
tional qualification reasonably necessary to the normal
operation of that particular business or enterprise.}z

This provision does not seem to permit businesses to satisfy tastes“f&r
}

discrimination of.custome;s or employees.'; ' e

But it 1is élso clear, 1f not from the text of the act; at least

i .
'frém'the inferpretations of-its two sponsors, cited earlier on page 1,
that thé use 6f employment policies dégégned:and infended to ﬁiﬁimizé S
. . ) .

costs {8 not prohibited by Title VII--even if these policies have a
discriminatory impact.; There i8 one exception to this rule. If the
.ability, A, of the applicAng, fs not ogservable,_race or colo}, either
~of which is easily observable, &ay be correlated with ability{13 It--
coﬁld maximi ze p;ofits, in such a case, to establish expiici;‘raeial
categories for hiring,‘ Title VII_&oes_not p;rmit this; lRace may hpt be

used as a “"bona.fide occupétional qualification." 'Even if race or color

is not at issue, we doubt section 703(e) covers these.cases; Title VII®

9

§9§Q§in8_£owuse"blhck_aaleamen)_or_hia_empléyeea,_but;aniicepal_peqding_______um__".u

S
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A d

v | A

_appears to prosacribe the use of sax, religipg,‘and hatipndl d;iginzfo

classify or screen‘workers becauee’df'the informatipn”pugh_crassif{cattona.

14
might provide about a potential employee' s %billty. :

Thus, wlth the exceptloh of &ome Qiggling difficultlea, the purpose -
-

N

and scope of ritle VII are glear. Fmployars are prohibited from indulging-.

-y

e’ .

.proflt or efficiency, to-.adopt policies which are_diétriminatory in effect., '~
t : T .

Unfortunately; different motives could ledd two emnloyers, the one desiring

to discriminate, the otherihoping only o 1ncreéée his wealth; to'adopt

. IO . o

the same zolicjes. The problem that courts trying Title VII cases faced

<

was that of establishing machinery to%distinguish between the césg&.

LEGISLATIVE| HISTORY

: ‘- L e o : \ .
If the ltexy of the wtatute provides mo guidance .for this task,

neither does 1ts§ﬁegi§lative hiqtory. The Genate debate on Title VIT

’ revolved arohnd but did little to r6901Ve, thls problem, iOpponente

Z

fof Tieglé Vl[ldirected their attacks on the specter of federal {interven-

tion in ordlhary buqineqq proCedureq. They wotried that équal employment
&wi )

_1eglqlatton would provide a reason for the government and private citi7ens

AN

. to harass with quits and ddministratlve proceedinge all those whose

A

emp loyment prhctices were disoriminatory_in effect., Since defending
such actions would be costly and time—cdnéuming, empfdyeré'would it

was feared, ofton concede. and adopt quotas rather than attempt to defend

themse 1o againqt suph a(tkpns. Thus, they argued fitle VII would 1ead

‘ .

"o hiring by quota ‘a8 surgly ay {f it had mandated quch quotaq.is This

’

.\///‘,' was a powerful argument, as-a law establishing,racial quotas-or prohibiting

Py

- Ty
KNI n“ag?l::

.»___;_____m__m_their—tastesgfor—diserimination—butfavefpermitted;—in—phe—purdutt—of————-L—i——~¥;"f-wu
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511 edployment and selection procedures which wére discriminatory in

effect would not have passed C()‘n'(.';'resa.l;-6

A state fair employment practicea caae, in proéess while the Senate

dehated Title VII provided an example of what the opponents of'Titl& V1T

feared. In Myart v. Motorola, the hearing examined appointed by the

lllinois Plir Fmployment Practices Commisaion;ruled that Motorola had_ —_ .

\dlatriminuted unlawfully by refusing to hire Myart, a black applicant

-

for employmentn_ Although thiq holding was based on the examiner 8

\

finding thai Motorola had not hired Myart even though Myart 8 test scores

qualified him for the job he sought l].the ei/miner further ruled that-

“the test, Whl(h Motorola gave Myart--a qhort, general-purpose intelligence ;
test——could no’ longer be‘used He gave as his rqpson that the test was

2 L5 years old and .had been standardized only for advantaged groups; Its

zuse ‘An present circumstances was inherently discr}minatory and thus

’ ihconsistent.with "the spirit as well as the letter" of th; Tllinois

- - " , 18
« . Fatr Bmployment Practices Statute.

¢ o v Td% best part (in number of pages of the Congressional Record if
' b "‘ x

not in ifntellectual content) of the debate on Title VII focused on the -
‘1 .

M

p (harge, opponents, that enacting Title VIT would make rulings like

the ?\earin . examiner's in Myart common occurrences. Suppotters of Title ° , *

VIL dgnied Ythat Title VIT could be so used. Their denial had two parts,

{
First} the é{OC, unlike the Illinois .FEPC, would have no enforcement

poweré. qecdnd, under the law; "an employment practice is not per se
\ 1
illogag merely bedause it had, or might have, a discriminatory impact. ?

b

This lhrgely i%nored the.main point of the attack. Those who were

4 ‘ appalled by Myairt v, Motorola were not specifically concerned with

! 1
whethe; or not the hearing examiner had made a decision encompassed by
. . ! _ ‘
\ , ) l l .- . L N v > v
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AT

»

the Tllinois Statute., (The FEPC of Tllinois did not support

the hearihg
: ‘examiner's f&nﬂing that Motorola could not- oonti ue to use tS@-teats.)'

fhey used the case to LllhetraQe tha kind of expensive and time—consuming

lltigation to whtch fair employment practice statutes like Title VII

N

2
would expose firms and bureancracies whjch did not adopt quotas,

)

_ . | g, . . _
__Supporters of Title VI_T_-_tensi_ed_wt&_.tino'fe_tl‘xe_ point_that_the. existence--

of legtﬂlation prohibiting dfscriminapion could exposo all émployets ;M

who uqod dia(rimlnatory ‘mployment brﬂ(ti(PQ, not just those who were

jprejudiged to litiﬁntion. - o ,‘L .‘ ?§?£§%§5- o
The refusal to f\fe this issue aquarely can Se‘ggen 1n the history
¢ . Al .'

of the one part of Titlh V[I which might be Considered relevant to the.

problem of determining whether’or-not empliiyent pracrices 1n particulgy

- . N . : ‘“ ' ‘ .)
the use of tests, were unlawful under Title VI‘. Senator Tower {ntroduced

[

an amendment which would have given absolute protéétibn‘agéinst-Violégions

- of Title VII to any employer who gave and acted on’the results of "any

- v

profegstonofiy develOped.abiiity test'" as long as the test wés desigded
. | | S

Y

to be used in making placement decisions and was administered to all
Individuals seeking emphoyment’ without regard to race, color, religion,

sex, or national orig{o.21 The bipartisan,coalif!on which ended the ~

f{libuster on the Civil Rights Act of 196&:aéfeed to oppose this amendment

and to acecept a éubstitute which, like the Uebate on Title VIT, avoided

tHe tentral iqque of how to determine whether a, test with a dtqcrlminatory )

lmpu(t was belng used legltimdtely or as a pretext for discrimtnation.

. Debate on Tower's original amendment was verv brief' thoqe Opposed

i

anontldlly stated thnt it was unnecessary Heoause Title VIT did not;

prohtbtt;the use of émployment tests with a djaefiminatory 1mpag§. ‘o

’



R
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Senator dase did admit that*the amendment presehted some difficulties

2
because emp oyment tests could be used as a pretext for discrimination. ?

After tRe defeat of his original amendmeht,,Tower offeted another

amendment, This did not give a#an absolute protection to those who used
A

employment tests bu& instead provided that it should not "be an unlawful

[}

employment practice for an employer to give and to act upon the results

of any professionall& developed ability test provided that such test its
administration or action upon the results is not designed or intended or
used to discriminate because‘of race; color, religion, sex, or national
origin."23 This amendment was accepted by the congressional lesdership,
the attorney general and the supporters of Title VII; it_was passed by

."‘ s -
voice vote and became part of section 703(h) of the Civil Rights Act of

1964,

This history shows, we think, only that Congress left it to the

courts to- determine how to decide whether or not an employment practice

was being. used as a pretext for discrimination., Tt did not hint whether -

the employer ‘should have the burden.of proving that a discriminatory
practice was legitimate or whether a plaintiff should have to show the
practice was adopted in order to discriminate because of race., .Tt did
not indicate whether a past history ofhdiscriminatory practices was_to
be a basis for:assessing present inte_nt5
This discussion may make 1t appear that only the supporters of
Title V11 are reSponsible for the fact that the debate on Title VII did
lictle to resolve or clarify its subsequent interpretstion. A good
portion of the b&ame; however,_belongs to the opponents of Title VII.

v

Becau_se ‘Sendtor Eastland waA chairman,of the Judiciary Committee, the

i

b
-
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o - . v
-Senate neuor-heiu”heacinéo-on-en&-oart of the Ciuil-RightllAel of 1966.. ‘i.
\ Pitle VII was largely written by a bipartiaan group of Senators led by_.

Senators Mansfield qnd Dirksen. This group was not an official Senate

%ggmittee. Although some of its deliberations were reported in the

Congressional ‘Record, no hearfnga were held and documentation is much

less complete than is ordinarily the'case;za The arguments made againsgt

Title VII were often simply fstuous, 1ike those cited in note 4, above,

:.)

Senator Tower 8 original attempt to defend the‘use of tests which might
have a discriminatory impact was a cleverly worded amendment which would

P . . b
have gutted the entire bill, That the Tower amendmént does little to
. : - .
(1arify the gtatus of professionally developed tests, is, we think, due
BN in n0 small part to the fact that he and other opponents of Title VII

« “were unwilling to admit or even consider the possibility that racial

discrimination in employment WEght, undé‘ some Circumstances, be a social

evil,

- THEORETICAL EXPLANATIONS OF DISCRIMINATORY EMPLQYMEN™ OUTCOMES ‘

Thus we sqe that the legislative history and the text of Title VIT
provide liftie\help to courts attempting to determine when discrimination
‘because of race" has occurred, It would be extraordinarily convenient
{f some body of knowledge suggested a simple test for resolving this
fssue., It\might seem that economic theory would suggest guch "a procedure.
Becker first observed that employers who have no desire to~discrimitate
will in general be able to produce at ‘lower cost than those employers who

f
'/ tndulge, their taste for discrimination.25 In a p&?ticularly Comngﬁ{t1Ve

world, only tHS pure in heart will survive, TIn:-the'real world,-however,

[y
e




e
this observation ia'of limi ted relevdhcé, for three reasons: first,
oompeti}[%n or ita/absence is no test,for whether or not .a firm ia.
Lntgring co 1ts custqpers tastes for discrimination, Second, Title VII
prohibits discrimination in regulated and monopoliatic industry and‘

(since 1972) in public employment. To know that perfectly competitive

firms cannot- discrl@ﬁpate doee not elp one to decide whether AT&T or

§

A

_ERIC - .

——

\
tHe San Francisco Police Department are discriminating. Finally, mere
ferocious competition#—at least as the term is ordinarily used—-does not
neceqsarlly eliminate discrimination. . For a counter example one need

only cite (as Becker d ) the segregated employment practices of the very

competitive southern tedtile industry, 6 In short, it 18 rather hard to

see how evidence about competition--or its absence--would help in deter-

mining the legitimacy of-fhe practices of a particular'ffrm.

Thus, the federal courts have had todecide how tq determine which

A

employment practices Mere diqcriminatory without the aid of a clear

gtatute, a‘clear legislative history, or an applicable body of scientific

A3

knowledge. ' g - )
We will emphasize how difficult a problem this 18 by now analyzing

a third, and to ue;'practically more {mportant reason that employers
' HE
could adopt employment practices with a discriminatory impact,
j

It 1s not commonly appreciated how often ordinary business practice

consists of following routine procedures whose content efn only Be justi--

-

fied loosely and_hiétoritglty\\ Asfwe will argue briefly, this is a
reasonable ggz to adapt to the fact that running businesseés and other
bureaucracles is extraordinarily complex. \Preeedures which work in some

kﬂﬂﬁb sense are often desirable, even 1f they cannot be rigorouely
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juatiffcd as the beat of all'cokx\ivablo alternatives, Becauoc thia
seemingly hapﬁazard way gf proceeding 1a a reaaonnbla adaptation.tOA(hc_ 
Lomplexlty of buginess life, a requirement that employment practi&;s be
Juattfied and do:uﬁentﬁd will constitute a burdensome intrusion on the

firm's way of doing business, e | —_— ' i -

. Our view of the decision process in dbmplex organizationa runs

counter to economic theory, which presgum thygt all economic agents are
presg ?9 L .
. L]

perfektly mtionpal calculators. Jwhile the traditional view has been
: Ca

ugeful f{n gonernting hypotheses for econpm{c\theory, it 18, we believe,
falae on both logiggl and empirical groqhds._ It is also, in the present
contexf; misleading, We will summnrizé'briefly the argument aéhinst the
traditional rhtionéi view of the firm.27

The empirfical argument is that it is éimply not true that busines;men
and others maximize in the wéy economic theory assumes they do. This 1is,
in general, concéded by most'participanté in the.debate, However,
sup;orters of the rational view of the firm argﬁe that this 18 irrele-
vuht; competitive pressure,.the economic analogue of.natural seiection,
forces successful firmé to behave as if they were maximiziné;zs For two
reasons, we do not figz this view convin(tng. ~Many firms and organizations

are quite free of Lompetitive preasures for example, monépo]ies, regulated fk-

7

industries and governments, all.of which are COVeFEd by Title VII. Also,

we know very |ittle about how fast éémpetitive preééures select businesses
-‘which perform rationally, Iﬁ a Qynamic world, the force éf selection may

operate gufficiently sléwiy with respect to the speed of technical change‘

that at a given time in a competitive industry only a small fraction of

the industry i{s behaving rationally-—that. is, using the best available

\ . '
¢ . 1g o _



. o~
13 :

Y
e P

- ~

techmiques, Thus tho'empirical argument agaihat the'nottbn that business-" “
3 . : s

_ - men optimize is simply that they do hof,'hnd"éhat competitive brgqsqreﬁ; N
el R AR MR : ;

which.&S not 19p1nge oh many businesemen and hpreducrata, do ndt fprce-

them to, The logical argument is somewhmt deeper (and perhaps leaa
_ s someyte deap |

* )
bonvincingT. ' . :

J
[] .

o . Ap Herbert Simon and others have emphasized, the problems which -

S _ L

-*;rpnsine smen and bureaucrats face are tremendously complex.29 Often,
\ ; \ : .

becaus¢ of uncertainties and cohputational costs; there 18 no sinéle
”. (\\Efst way to solve them or--what amounts to the aam? thing--the broblem
"has no rational solution, It 18 not shfficiently ﬁppreciated cht there
{s, strlctly speaking, no satisfactory dekipicionfé? rationality when )/
computation i{s costly and 11m1ted.30 The standafdgagample of this problem
v E o
is the game of éhe98; Because a chess game can haV@vonly aﬁf{nite number
-of possible outcomes (in the sense of successive mo§ép by whi;é and‘bléck)
it {8 {n principle no more cO@pliéated than tac;tac€tpe.31. To find a
Winning strategy, simply examine all the outcomes and see wEich sfrategy ﬁs
wing. This procedure cannotgbe ihplemented. [t 18 bayond the pdwer of
the hu&gn'mind to éLumerate 80 many ﬁosiiﬁilities; no computer 6f currenfly
conceivable power could undértake such anienumeration, 
- The abéence of a satisfactofy,definition of ratiqhality'when(compu-J
tationls costly means that there is no certain way to decide which | .
procdézte or'atrategy 18 the best one or even to compare two feasible s
procedures. How do we assessla strategy for playing ches;?.wrhe only
reagsonable way would seem to be empirical. That is, we gee how it performs.

" We cannot hope to know how it does against all strategies for the same

reason that we cannot compute the optimal strategy. Thus 1in evaluating

————
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Qnd adapting a strategy for playing cheac; we will try to keep a rough

track of how well 1t does and where 1t seems to run into problems,

Exberlﬁhce and reflection wbuldnfoater changes, changes which might make

. - . " . ] . . . . ) .
1Qﬁ1e33 vulnerable; however, there is no guarantee.that such tinkering

. ’ ‘\\
will lead to improvements, .

[y

Playing chess 18 no more) difficult than running. a business or a

- " - . e TN T
bureaucracy., Students of management science an%pexjations regearch
have shown in principle how to_&olvé many of the organizational and

; _ | ¥

loglstic pgoblems which such organizations face {for example, scheduling
n T ) i/ A ‘ '
production runs and stocking inventoties)., The optimal solutions to J/)

-many such problems are like the optimal solutiéns to chess--gimple in -

' 32 :
principle, impossible in practice.3 In a significant way, however,
managing an orgﬁhization-is more difficult than playing chess. Any '

reasonably, competent chess player contemplating a move knows all the

‘possible moves he might make. He will have difficulty assessing the

congequences of these'méves, but at least he can ennmerate them all with
no difficulty, In general, ménagers canndf 118t and do not know all the
alternative;-which they.might consider.33

When 1t ts not possible to pfoceed rationally, what do bureaucrats
and busingasmén do? Simon has suggested, in an unhappy_pﬁrase, that
they "satiaf;ce."ja Instead of searching: for the best procedure, they .
find oné which seems to work COlefably‘well and stickdwith it until {t
obviously i8 in need.of'iﬁprOVement; Then they search for a better way,
Thé quest for a ﬁpwzprocedure is 11ke1y?to be local rather than global

in the gsense that'attempts will be ﬁade to modify the old procedure

before, and {nstead of, seeking completely new methods, When an old

-
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probeghrelis abandoned, only affev of\th; many conceivable alternatives - *

will be considered, . .
. - .
The relevanco of thie view of managerial behavior to the. employment ’

proceas is immediaee. An employer mey heve only a very imperfect tdea of

L]

whet consttth%ee a successful employee. He may try to assess the separate

contribution of ecach of" his workers, but he will not_do_so_perfectly._

Thus he will not be ahle even tQTidentify what we earlier czlled A" N

Although he has oply an impgrfecf record of who 18 a successful Employee,

L

and an even more vdgue picture of the characterigtics associated with
produ(tlvlty, he is faced with the necessity of formulating an empiqyment
poltey. To be satisfactory it must get him the right number of workers;
the workers hired must be able to perform‘the tasks to which they were
'dsslgned; the labor bill must be reaseneble, but there\is no requirement
that labor cost be winimizéd (assuming that this 1s a weil-defined notion, -
given the complexity of the problem), If tﬂe organization 18 a large one,
fr will probably be importaht that the hirieg procedure produce reasons

for employing some workers and turning away others, An employer will

adopt some set of hiring standards which will do an acceptable job for

~him, These may have a discriminatory impact, There may exist other sets

2 |

of hiring standards which would have a less discriminatory impaet but ’

the employer may not be aware of them and will not, unless preesed, gearch

~

for them. He may adopt a set of hiring standards appropriate to a given

t{me and not change them as the nature of the applicant pool and of the
jobs to be performed changes., Thus he may continue to follow practices

which have a discriminatory impact when the need or rationale for"pucﬁ

. 9 » o . g ) !
practices has ceased to exist, Behavior of this sort can occur eveh though
0 L ‘ N . 4 -
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the bueinessmnn is not attenpting to digcriminate and/ia attempting to
. ( .

d

fun‘\is bustness in the best dh! most efficient .manner he can._”.'_

'S

-

\ 4

The. fa;t thnt employers may choose their employment policies gomewhat
-

“huphazardiy preseqts difficultiee for the interpretation of Title VIT,

N
A ltteral rcnding of the statute would suggest that adoptibn of an employ-

ment policy which has a diecrtminatory inpact for any reason other than A

A

)

yeqire to diqcriminnte would be permitted by Title VII It could "be argued

_that the purpése of Title VIT was to end discriminatory outcomes, insofarp

as pasgible, and that those enployers whose employment policies discriminated

had a gpecfal duty to verify that the porsuit'of efficiency as profit

required such policies, The text of the stotOte does not support this
posttion.' Again legislafive history is no help, While'some suppo?ters

of Title VI1 certainly held this view, they diddnot state it and we do not
read {t (or 1ts denial) into the legislative history of Title VII

o

FEDERAL COURT INTERPRETATIONS OF TITLE VII

We now consider the framework the courts have erected to decide
\ ' ' : .

tesfing cases under Title VIT,

Federal court decisions in testing cases take place within the context

of three Supreme Court decisionst Griggs v. Dyke Power, Albemarle Paper

V. Moody, and Washington v, Qevis.35 Albemarle Paper contains the clearest:

statement of the procedures to be used in such litigation.. [t adopts for
. >

testing cagses the three-step procedure used in other discriminatory employ-

. ° - ) ‘ ’ . 4 3 .
ment practices. This was enunciated in Me¢Donnell Douglas v. Green, 6 Pirst,

"the complninlng party or class [must make] out a prima facie case of

- discrimination, 1,e. [it must show] . . ,.. that the tests in question select

y | | 21
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applicants for hire or prgmetion in a tacial pattern significantly differ- °
PP . . g . P : -

- ent frvh that of'thé“ﬁﬁﬁllofrapplicants;"37 Second, when a prima facie

case flas'been establiehéd, the burden shifts.to the employer, The nature .

of thih burden was delineated in Griggé,-where the Court held that the
N : . 'Y .
test or requirement must be shown to Rhye "a manifest relationshig to

the’emRLQXEEDE_iﬁLﬂUéStjon."38 In Griaas_ﬁhe_Cpanmalsonstated:_”ﬂThe__;ln;_____m__ﬁm
touchstone {s business necessigy. If an employment practice which operate;

to exclude Neéroea cannot be shown to be related to job perfortance, the ' | ’
practice is prohlbited."39 Third, 1f the employef succeeds in convinciné

the Cpurt that his employment practice is related to the job, then "it

remains open to the complaining party to show that other tests or selection

"devicea without & similarly Vlindesirable racial effect, would also serve £ ‘

the employer's legitimate 1nterest.in 'efficient and trustworthy workman-
Hhip:'" 0 To éﬁr knowledge, fhe third step has seldgm been reached in a
testing'case.

Therefore thé outcome of litigation hinges on the first two issues:
What {s nécessary to demonstrate a primé facié case and how can a test
or émploymgnt_requirement which has a discriﬁinatory_impact be shown to

’ »
be validly related to the job? These are techninl questions,

To assert that '"tests . , ., seiect applicéﬁts ;or hire and promotion
din a racial pattern significantly different from that of the pool of
applicants" 1s to claim a statistical proposition, Establishing or
refuting it requires that some techﬂical questions be answered, Three
are vatoué: First, with Qhat pool of apbiicants shoul& combavisons be:

, ’
imade, those who actually applied for the job'dr those who might have”

applied (the local labor market)? The two could differ; either because

( .
N F) \

R . ° hd
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:biack. were encouraged ®nd ficruitgd or because the company's hidtory

and atticudeg discournged blacka from applying. 1Y the poolfof_appli¢pntq

" s the local labor market how 18 it to.be defined? Ts it the city, the
' ; .
Lounty, the Standard Matropolitan Statistical Area as defined by the . - "

$(en8us, or what? Second, when is a difference a significant differencc?
LA , ‘e
Flnally, ts {t sufftgient to show that the employer both uses tests and '

— e .. _——

hires disproportionately few blacks or must it be shown that the tests
thvmqolves are responsible for the discriminxtory practicee? If the

, lltter, how {8 causality to be inferred? These issues have all been
the subject of litigation.

Attempting to show that a test {s validly used to screen pefsons'
for ewployﬁent also‘rgises many technical questione. What kind of corre-
Eation between job-pérfOrmance and test régults suffices to demonstrate

'tha: 4 test is job-related? Performagcé on some jobs cannot be assessged
easlly (lawyars:are én obvious example). Can any tests be legitimétély
used to select a ﬁerson for thasd jobs? Must tests be validated in each
iﬁstance of their use or can employe:s legitimately rely on the publishgd
exéorien@e ;f thoge attempging to fili similar jobs? 1s there such a
tﬂtng as general ability or fntelligence? Can this be a job requirement,
or muy one teqt only for narrow abilities clearly required by a particular
job? All these questions have arisen 1n Title VIT testing cgées.

Although Title VII legislation hinges on the answers to technical
questioné they are.not questions which can be answered as definitively

as some .of the te(hnical questions of hard science, Chemists will not )

. )
—

-, disagree as to whether a particular compound contains sulfuric acid, but
o s | P
economigts can and do disagree about the appropriate definition of a labor

e

<D
BV
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.

Market to be used to show-whether~or not a firm hires disproportiqnately

 few blacks. "Toxicologists will'not disputq.whother-psrticulsr-shbsta}ces

-

are poisonous; paychologiats differ frequéntly on whether particular

tests (or even any tests) are valid predictors of psrformanee on particular

jobs. The questions courts must answer to resolve Title VII testing casges

may be described as soft technical_guestionsl__Because_they_aremtechnical_m————~--5

questions, courta must judge and interpret technical information and argu~ - -

~"ments which 1ie beyond both common sense and most lawyers' areas of

expertise., Because they are soft questions, experts will not agree.' In
all but the weakest cases, each side wlll be able to present scientiflc
evidence (and expert witnesses of impeccable credentials) to support its
p‘os ition,

When courts are charged with deciding whether X has or has not

\

>

occurred, and when the occurrence of X 13, a soft technical question,_ghe
, .

resulting decislons and body of law are likely to assume one of four

forms: First, the courts can almost 4lways decide that X has occurred,

Only in rare and clear cases will it be found that ‘X hss not occgrred;

>

The case law will make it clear that it is very hard indeed to shéw that

X did not happen. The second possibility is the reverse., A srring of

decislons wi?l make 1t clear that 1f a lawyer hopes to win his case he

had better do something besides showing that X did not occur, A third

possibility is that courts will sometlmes decide that X has occurred

and sometises decide that X has not occurred.and that the bases of tHe

discrimination are cleatr both to lawyers and .to experts in the fiele.

A fourth and final'possibiliQy.is that the courts will decide sometimes

One way, sometimes the other, but will leave the bases for their distinction

unclear both to lawyers and to experts in the field ]



. " Only the th}éﬁ 6uteoﬁe'neens”neeirebig.- fh;-eaptftiohe-fontth._
_ ,-outcome 1a'c1eat1y unsatiafactofy. If {1¢c. were really the casa that X "2//;
A ulmost always or almost néve# occurred then the first-or second might ’
be desirable. However, we doubt that issues on which there 1is professional
disagreement are ones in which the truth is always on one side or the

other.

PO

L e f—{n"actnnlfprEEtiEET_BEEiEIéEE_in"Titie VII teSting cases have
conformed to the ttret pattern (with an.occasional admixture of the
fourth).Qg. Courts‘almost always rulo that. a prima facie case has been
made. Courts oonsistently rule in Titie VII testing casesg that tesgts
have ; discriminatory ihpact. The condistency of this finding is not

l,because the facts nte'always clearly on the aidn of the plaintiff,
Often they are not, but courts have almost alwaye'Interpreted ambiguouv
evtdenc. in the plaintiff! 3 favor.- Indeed the record of_decisions on
this point is so consistegi it 18 almost as-lf courts did not recognize
the nossibility that teste could fail to have a discriminatory impact‘on
minorities, _ 4

Once‘a'brima facie ane of discrimination has been established
reqpondentq must show that their uge nf the test was 1egitimate and
that (to quote again frnm Griggs)uthe test bears a "mgnifest relation-
ship to the enfployment in questinn,“ 'This, too, 18 a soft technical
question and one which courts have answered with a fair degree of
tonsistency. In the great majnrity of cases, courts have rejected
respondents’ attempts to prove the validity of their testing programs, -

Decisions here are not as consistently one-sidéd as on the issue of

establishing'a prima facie case. It 18 not clear how to EXplain or’
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categofizq the d'viationax In part they seem to us simply cﬁpricious.

\ - g : ' _

Tn part they regteéent the\?volution of a still-unsettled law, Early.
_ _ i I At = Vo M _

Blog

Supreﬁe_Cpurt decisions (Griggs ‘and Aibemnrle) géve gréat weight to
guidelines issued by the EEOC, These guidelines set standards for the-
uge of teéts; the guidelines were virtually impossible t0'méet,in.every,

parttoﬁlar. After the Supreme Court's endorsement of a strict interpre-:

— — - —_ N

" professional consensus has not developed.

tgtion of the guidelineg in Albemgglg)\lower courts tended to demand
N s .
strict adherence to them. As a result, few respondents were able to

demonstrate that their tests were valid, Some courts (particularl" o /

those in southern circuits) were more lenient, In Washington v. Davis,

the.court congiderably tempéred its endoréement of the guidelines., We
expect to see lower courts fiﬁaing that tests are valid more qften in
&he future, o

[t 18 not clear go us how to view this record, It 1s undeniable .
that this litigation has made testing more costly and has thus led firms,
even nondiscrim}nating‘firms, to use it less, .ConsérVétives and classical °
liberals will deplore the/rﬁtruéion of the government into decisions which
should rightly be.private énd from which the frémérs of- Title VI? inten;;g
to exclude the government, hess claséicél liberals, aﬁd those concerned
with the discriminatory effects of tests, will note that the 1egisiative
history of Title VII does not 4ndiééte that 1its framer§ agreed ;o an§thing
except tg duck difficult issues, They wili also point out that thé_
inability of firms to demonstrate "bhsiness-ngcessity" sugéests Fha£ if
tesflné is used iess, the social 1loss ia'probggly noE great, Perhaps

the only conclusion to which all would agree {8 that it is difficult to

get federal courts to make decisions on technical questions on which a

o;')—'



NOTES
'_'178 Stet;'fﬁs (The Civil Righta Act was nmended {n 1972; thaec

amendments extended the cover&ge of Title VII considerebly.)

2In order to avoid repeating a cumbersome phrase, {n general we

TN \wifl write as if only racial discrimination vere at 1ssue. Thie 13 only

gk
f.
e

a slight abuse of the facts, Most of the cases considered below concern

¢ racial disrrimination. In a few, the 1ssue is aeégﬁiscrimination.

,.r-\

\

3 - . e ’._;"_ . T
110 Cong. Rec, 7213, . (T-\\

éSenator Tower admitted to disCriminetion against brown shoes,

‘and noted that he had been "very discrim}natinﬁ" when he selected his

. : . o ¢
+  wife, Senator Talmadge averred that ''so lepg a8 we have discrimination
| ) %

»~ we have freedom, When we cease to hhve discrimination we ahall have an

o u_enthill'soctety.' BotH‘were using the word exactly as Senators Cage

and Clark defined ft. 110 Cong. Rec. 7030,

5110 Cong. Rec. 7213,

~

%110 Cong. Rec. 7246.

4

7Despite the Tower Amendment discussed below, the status of tests

B | ;

.under the law is really nqQ different from that of other practiees (except_

possibly seniority). The Supreme Court made this point in Grigg when it
held that "if an employment practice which operates to exclude Negroes
cannot be qhown to be related to job. perfe?mance, the practice is

8 / o .:' . :
prohibited.” 401 UiS. 424, 431, . o .

.~
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gThis is deceptive?& sinple. An employment prscess of a firm has _
n:;y‘parts. Somelmqy be discriminatory and others not. Separate
practices may discriminate in different directions and thus cancel each
other out. A very real problem exists: detcrmining whether specific

practices must be shown to be résponsible for discriminatbry outcomes

or whether discriminatory outcomes are by themselves sufficient evidence

that the practiCe(s) are discriminatory.

9Among persons 25 years of age or older, 52,3% of whites and 31,4%

of blacks had completed high school as of 1970, ngsﬁg of Population:

- =R .o a
1970 Vol. 1, Characteristics of the Population, Pt, 1. U.S., Summary,

Table %§f On standardized abjlity tests, see, for example, American

P e

Psychoiogicai Agsociation, Task Force on Employment Tests of Minority

Groups; "Job Testing and the Disadvantaged," 24 American Payc ogist,
. . 7 ‘

637-650,
19

What follows 18 a verbal discussion of the more technical analysis
in our 1977 paper, '"Notes on Models of Difcrimination" (mimeographed), -
L, o | | / ,
110 Cong. Rec, 7213,

1278 Stat, 256, Note that race and color may not be "bona fide

occupat lonal qualifications,"

'13This correlation could come about not because race and ability

are really related but because race is correlated with some characteristic
which 1s both unobservable and correlated with ability, The apparent
correlation of race an&,ability could be due to an inability to observe

and measure certain characteristics, See our earlier paper, -cited in note

10, above, for a discussion of these largely semantic issues,

F
D sy
’v‘ f
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ability, is unobservable while B, thcﬁ»is correlated with‘both‘facg and

ability, ia'observed,

one decjtde whether he is uainé B because of its correlation with‘,bility

24

or because of {ts correlation with race?

To'thpzbest of our knowledge, thies iseueé has not ariuen'inffitle

¢ .
VII litigation, Another potential difficulty lurke hetc,
If an employer uses B to screen his employees, can

In part this is the problem of

Suppose A, . .

the cloeeness of the correlations of B with-race and ability.
would, presumably, not allow an employer to use the number of X or Y
ch@qmosomes to distinguish among his wogkers.
be discrimination on-the.basis of sex.

characteristic whose correlat?on with rgce or sex was .95 or even .5 (out

of a maximum of 1)?

theory can provide some guidance, but where the law should draw the line "

is not at all clear.

15

110 Cong. Rec. 9034,

16Section,703(j) specifically denies that Title VII sha1>;%e construed

because that group is not pr0portionate1y“;épresented in ¢€he employer's

present work force,

7Motorola claimed Myart was uﬁqualified; the‘hearing-examiner-ruled

N\

that Motorola did not adequately document Myart's failure,
Title VII had been enacted,

grounds' that the examiner's conclusions of fact were unreasonable.

S

Cong. Rec. 9033-33}

S

The answer is not.obvious,

Motorola v. Illinois FEPC, 215 N,FE, 2d 286 (1966).

.determining motive that is discussed below.

But couid an employer use a

See, for example, the colloquy between Senators Stennis and Tower.

as requiring an employer to grant preferential treatment to’any-g:oup

the Illinois §upreme Court raversed.on”éhe B :

In part it is a question of
Title VII

This would dnquestionably

Statzstics and probability

Long -after

~

-
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18110 Cong. R;c. Y32, ; o ' ’“‘§

19he debate 1s reported in 110 Cong. Rec. 7212-13, 7246-47, The ©

- , : ™~
hearing exhminer in Myart v. Motorola gave po specific evidence that

the test discriminated against biacka, Instead he citedbsome work of
- LB b8 .
social .scientists which indicated.th} in general such tests had

-discriminatory impact and reli;d on the g;ct that the test had not been
vnlldated'fo; disadvantaged groups for his conclusion that using the test

put minorities at a "competitiv' 1sadvagiage." 110 Cong. Rec. 9032, //

20110 Cong. Rec.‘903A.

21 / - -

110 Cong. Rec, 11251,

110 Cong. Rec. : | .

3 N

22

2311’0 Cong. Rec. 13724,
\ ~

o o - ;-

For thellegislative history of Title VII see Francis J, Vaas,

"Title VII: Legislative History," Boston Coilege Indugtrial and

Commercial Law Review (1966), v

25Economics of Discrimination, 2nd ed., p. Al.' F9r further analysis
. BN

of this point see Kenneth Arrow, "rhe Theory of Discrimination," in

Orley Ashenfelter and Albert Rees, eds., Discrimination in Labor Markets '

(1974), and\foseph Stiglitz, "Approaches to the Economics of Discrimination,"

.63 American Economic Review, 287—295; S

-26Becker writes, "textile industries in the South employ relatively
few non-whites; this may seem surprising because textile industries are

extremely competitive, s o + This anomaly may be explained@@y the very /}[ .

e~



”ﬂigh;v;lucwaadea é;r élCQSiiiﬁﬁogt 1;“£;i£iio;~;“;—;néiﬁ;; 1nd&ot;;;;
with large eotablishments tend to discriminate more than otherc" (p- 89)

K It is clearly Backer s view that compltition by itcelf will not in all
circumstances eliminate diacrimination. It 18 worth noting that non-white
emp loyment in southern textile industries increased eqérmoualy in the

sixties, *

‘ Black Employment‘in Southern Industries

5 1950 1960 1970
Total ' 22.0% 17.0% 14,9
_ y Manufacturing 19,3 15.2 16,2 :
L Nondurable manufacturing 13.8 12,2 15,8 _
Yarn and thread 7.1 7.3 17.0 | »
Other textile 14.6 s 10,1 14,0 _ \\\\\~’,——""’
Apparel . 9,5 9.1 12.9

Source: U.S, Census, 1950, 1960 and 1970.

The yarn and thread industry (although it declined while‘appafgl and other
textiles grew) was throughbut this pegiga-the largest textile fﬁdustry.
Accounting for the changing proportion of blacks in the Southern textile

‘ industries is comﬁlex. We doubt that anyone would assign much of the

explanation to an increase.in competitive pressures on the textile industry,

27Due largely to Herbert Simon, "Theories of Decision Making 1§§

-\ Economics and Behavioral Science,” 49 American Economic Review, 253-283,

[ 4

For an interesting elaboration see Sidney Winter, "Optimizatibn and
Evolﬁg}on in the Theory of the Firm," in Richard Day and Theodore Groves, | t

eds., Adaptive Economic Models, 1975,

28See Arman Alchain, "Uncertainty, Evolution, and Economic Theory,"

58 Journal of Political Economy, 211~21, and Sidney Winter, "Economic

'Natural Selection' and*the Theory of the Firm,”" 4 Yale Economic Essays,

30

<

225-172,
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2981uon, "Theories of Decision Making," and Richard Cyert and James

(3

March, A 8.haViorq}“?p2§;X“qf the Firm (1963).

30A definition of rational behavior under conditions of uncertain ¢

. . ks, . ’
and incomplete information was firat given by Frank Ramsey, "Truth and

‘

Probability," in The Foundations of Mathematics and Other Logical Essays

&

(19 31)‘-_ > e L

3lThe rule which declares a game a dréw when the same position recurs-

three times ehsures finiteness.

32See,,fbr example, Ray Radner, "A Behavioral Model.of Cost Reduction,"

6 Bell Journal of Economics, 196-215,

j3'I'his is largely a difference of degree rather than kind, There

are technical grounds for differentiating managerial decisions from chess,
(Such COnsiderations-finiteness, existence of exact solutions, or even

sgivability in the sense of Godel--do not seem relevant here,)

' 31‘"1‘he<§n‘1es of Decision Making."

PReported at 401 U.S. 424 (1991), 422 U.S. 405 (1975), and 426 U.S.
229 (1976), respectively, . a
‘ .

%411 U.s. 792, 802, 804 (1973).

7422 v.s. 405, 425,

3814, 401 v.8. 431 (1971). )

Y401 u.s. 424, 432.

“0422 .5, 405, 425 quoting JL1 U.s. 792, 802
R 3
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Alposniblo exceptions are Officnrg fq; Justice v, Civil Service

Commission of City and County of San Francisco, 395 F. Supp. 378 (N.D.

Cal. 1973) where the court rejected an agility test partially because

the New York Police Départment had one that was nof diacriminatory, énd

Jackson v. Nassau County Civil Service Commission, 13 EPD 1 11,355

L

(EDNY 1976) where the court rejected plaintiffs' arguments that thére

was a feasible honagacriminatory alternative,

azThe'Judgments 1n\the succeeding three paragraphs are based on a

study of 77 federal and district court decisions in Title VII teasting

L]
cases,



