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: “_'Sirs: . .
"~ The U.S. Commission on Civil Rights presents this report to you pursuant to-

’
¥
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LETTER OF TRANSMITTAL ¢ ., .. . . ¢ .
_ S ' U.S: COMMISSION ON CIVIL RIGHTS
Washington, D.C.:

January 1980

THE PRESIDENT |

THE_ PRESIDENT OF THE SENATE

-

Public Law 85-315, as amended. o
This report assesses the state of civil rights in 1979. It documents major
developments in education, housing, and employment, as \yell as additional civil
rights concerns, and notes that. while progress has been made in some areas,
renewed efforts are nesessary to achieve the goal of equal protection of the laws.
We urge your consideration of the facts presented in this report and ask for your

continued leadership in making our Nation one that provides equal opportunity for

all its citizens. -

Respectfully,

Arthur S. Flemming, Chl¥irman

Stephen Horn, Vice Chairman

Frankie M. Freeman

Manuel Ruiz, Jr. {

Murray Saltzman - S .

§

Louis Nufiez, Stqff binqtor
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This report by the United States Commission on Civil Rights recognizes the posi;
_tive steps taken in the quest for equal opportynity but also acknowledges the gup

v between goals and their limited achievement.! The report notes the potential for
consolidating past gains ami continuing tq rejntorce the Nation's commitment to

making America responsive to the needs of all its citizens. ; )
! '
jl ‘
. /
. A /
\ ,
< /
~/
. \
= ! ’
, - '
L
:!
A
. A
Y . . ~ -
C o . .
¢ -
' ~
!’ v
) . . .

= Y

El{fc:

.
: ' ‘

o e e e e

vii



» \“
CONTENTS. | R \

]

. \u_ .
HOUSIAG ... ..ot e 1
EAUCRHION ... it 14
Employment ...................... P P TRRpS zl
Additional Civil Rights Concerns .................. [T e 3

Voting Rights ' {
Police Practices ) v ‘
~immigration _ o :
“Conclusion ......................... ORISR TPUPPRPRPRPPN [ETTTTIOPU PRI N 36
Tables
1. Average Sales Price of New Houising in the United States, 1969-79...... e 3
2. Contract Interest Rates for Conventional New Housmg in thc Umtcd States,
T3 L T e 4
3. Rental Housing Vacancy Rates in the United States, 1969-79........................ 10
4. Federally-Assisted Housing: Construction and Rehabilitation ... 11
<
A\ v / .
. .f
|
A .
A * T

ix



O O U PP N S

4

Inflationary pnessures 'in 1979 have seriously
affected the ability of many American families to
obtain decent and \affordable housing. Eyery finan-
cial figure associaked with-~ housing has escalated
sharply in recent y4ars: sales costs,' interest rates,?
and utilities® have \spiraled relentlessly upward.
Tables 1 and 2 show the upward movement of
housing sales costs and \ntefest rates over the past 10
years. Because minorities, women heading families,
and older Americans are more likely to have
incomes far lower than the general population,* their

ability contend with sharj
costs)fgven more limited. In
Equality for Minarities and Women, the proportion of
income that almost all minority- and female-headed
households were fafced to spend for housing was
actually ‘lower in 1960 than in 19705 Because

minofity- and female-headed houscholds-are much
more likély to spepd 25 percent of. mare of their

' Housing and Development Reporter, vol. 3, no. 14 (Sept. 3, 1977), p. 292;
vol. 6, no. 14 (Sept. 4, 1978), p. 397; and vol. 7, no. 14 (Sept. §, 1979), p. 305.
Por instance, between August 1977 and August 1979, the average oost of &
new single-family home rose from $34,700 in 1977 to $63,800 in 1978 and to

$74,200 in 1979. Thus, in 2 yoars the average nationwide cost of a new

home increased by almost $20,000 (about a 36 percent increase).
* Tom Kelly, financial analyst, Mortgage Bankers Association of Ametica,
telephone interview, Oct. 25, 1979; and Wayne Hazxel, analyst, Office of
Bconomic Research, Federa] Home Loan Bank Board, tslephone inter-
view, Nov. 15, 1979. : N
The Mortgage Bankers Association of America reported that as of Oct. 25,
. 1979, interest rates had risen to 13.25 peroent and were expected to go still
higher. Mr. Mazal itated that the rise in intarest rates had varied somewhat
throughout the country but ndted that he had received reports of mortgage
lending at rates well above 14 peroent ingereat. For fifrther discusion of
1979 mortgage lending problems, see “Interview with Jay Janis, Chairman,
Federal Home Loan Bank Board,” U.S News and World Report. vol.
LXXXVIL, no. 20 (Nov. 12, 1979), pp. $1¢52.\ ' _
"USs, Congressional Research Service, “Increasss in the Price
of Distillate Fual Ol No. 2 Especially Home Heating 0Oil,"” memprandum
by Susan Bodilly, Senior Specialist Division, to.Andrew Athey, Jr.,
L

-

t

indomes on hoysing, they have limited funds avail-
able for other basic necessities such as food, cloth-
ing, transportation, and medica] care.* Recent gov-
ernment reports have documentdd a grim pattern

indicating that minority families and those headed:

by women pay disproportionately high costs for
flawed, deteriorating, and overcrowded housing.’
Older Americans, many of them living alone on

. incomes below the poverty line, were also forced to -

spend excessive portions of their incomes to meet

the cost of housing.* As inflation continues, minori-
ties, females, and older Americans are falling farther:

behind in meeting their housing needs. ,
" Families headed by minorities and women also
continue to face the seemingly intractable problem

-of discrimination ‘i housipg. Studies by the U.S.

Department of Housing and Urban Development

(HUD) during 1979 foupd that housing discrimina-
tion remains widespread throughout the. United
States® and that.judicial and executive activity has

counsel, House Subcommittee on Energy and Power, Committes on
Interstate and Foreign Commerce, Sapt. 4, 1979. Between Septamber 1978
and September 1979 the retall cost of home heating ol is estimated to have
risen from 49 oénts a galion to more than 80 cents a gallon. The sbove-
noted analysis found. that the rate of fuel cost incremse significantly
outpaced the rate of inflation. )

‘Us.,
1977 of Households in the United Siares series P60, no. 117 (bgb.mb«

1978), pp. 11-16. : -
+ US., Commission on Civil Rights, Socta! Indicaors of Equality for
Minorities and Women (August 1978), pp. §2-84 (hereafter cited as Socie!

Houded? (hereafter cited ss Now Well Are We Housed?) vol, |, Hispanis
(January 1979), pp. 7-24; vol. 2, Female-Hoadsd Households (December
]97! pp. 1-18; vol. 3, Blacks (Pebrusry 1979), pp. 7-20s and Sociel
Indicators of Bquality pp. 75-79.

¢ How Well Are We Housed? vol. 4, The Kiderly (May 1979), pp. 3-6.

¢ LS., Department of Housing and Urban Dev t, Measuring Racial
Discrimination in Amerioan Housing Markets: The

1

aing and Urban Development, How Wil Are We,

ousing Market Prectices

t of Commerce, Burseu of the Ceneus, Money Incomé-in



resulted in only partial progress toward its eradica-

-tion. As.a result, minorities continue to have only

limited access to improved housing cutside segregat-
ed neighborhoods. The Departmgnt aiso reported’

that an extensive study of salpeand rental prices,

conducted in 40 metropolitan areas with matched
teams of black and white auditors (testers),!® found:

. _definitive evidence that blacks-are-discriminated-. -

against in the sale and rental of housing. Blacks
[during the study] were systematically treated
less favorably with regard to housing availabili-
ty, were treated less courteously, and were
asked far more information than were whites.!!

the cumulative effect -of [housing discrimina-
tion].on the housing search behavior of blacks
may be considerable {and] has important corrfse-

< quences not only on whether blacks can be

- equal participants_inh housing markets but also
on whether blacks can be equal paruupants in
labor markets, education, and other social insti-
tutions.!?

Another HtJD report ¢xamined a.study conduct-
ed in Dallas Texas, for the “expressed purpose of
examining ‘the nature and extent of housing discrimi-
nation against Hispanics.”'> HUD. rcported finding

“substantial and- fairly consistent evndenc,e of disc
criminatory housing market practices a_gamst Chica-
nos,”'* and alsd reported that they encountered the
same forms of housing discrimination as black
homeseekers.!* These included acts by agents such
as: ' . '

* providing false or incomplete mformatlon

about apartment availability;

¢, offering less favorable terms and conditions in

the lease;. | .

* withholding information about the apartment

or the lease; -

* not providing common courtesies; and

Survey (May 1979), pp. ES 14-18, 1-30. 200-02 (hereafter cited as

- Measuring Racial Discrimination); and Discrimination Against Chicanas in
- the Dallas Rental Howusing Market (August 1979), pp- 1-4,27-35 [hereafter
. " citedas Discrimination Against Chicanos).

.\)
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v Measuring Rucial Discrimination. p. ES 3. HUD offers the followmg
explanation of the nudlting (testing) technique used in the study
The simuiated housihg search experiment known as m’nudit, is a
. proccdurc whereby a white individual and a black individual succes-
, sively wisit a given real estate or rental agency in sedrch of hounhg
Two individuals of the same sex are matched as closely ag possible in
terms of age. general appearance, income, and family sizg—that is, in
every relevant way except skin color. The two individuals request
identical housing and carefully record their respective exg
standardized reporting forms. The quantity and quality of information
service provided to each are then compared. and any lyltcmlm
dif¥rence in treatment accorded black auditors and whﬁe auditots is

presumed to be bcuutc of race. .
| ]

‘housing in the United States more tha

riences on

v screening the qualifications of apartment seck-
ers in different ways. ' ' '
Little change occurred during 1979 to-indicate an

carly prospect of improvement in the poor housing

and living conditions of millions of Americans. For

families headed by minorities and women and for

.older -Americans, 1979 was a year in which their

already disproportionately lower incomes were seri-

ously- eroded -by-continuing-inflation-in- the. housing -

marketplace. For those encountering housing dis-

crimination acts, the ‘search for better housing and

neighborhoods was particularly difficulf and frus-

trating. Finally, the persistence of di

10 ¥ears after
the passage of the Fair Housing Aef of 1968' is one
of the most troubling aspects of.thc past year.

Federal Falr Housing Enforcement
Fair housing enforcement efforts in 1979 generally
failed to provide for all Americans the opportunity
to seeck housing without encountering discrimina-
tion. After reviewing the’ detailed evidence of
continuing housing discrimination, HUD concluded:

efforts to combat racial cﬁscrﬂnination have not
been completely successful. ... .One can only
conclude that the sanctions imposed on discrim-

inators’are insufficient, or that the probability of*

detecting discriminatory behavior is-too low, or
‘both.1*

A study releaded by thc U.S. Commission on Clvl]
Rights in Mardh 1979, The Federal Fair Housmg
Enforcemeént Effort, ** found that victims of discrimi-
nation and segregation in housing have been largely
unprotected by the Federal Government and that
HUD and the Departmcnt of Justice have failed
substanually in their roles in admmlstcrmg dénd

For a more extensive examination of the study methodology. see Mnnunl
for Auditors,” an appendix to Measuring Racial Discrimination.

1 Ibid.. p. ES 2

' Ibid.. p. 200.

W Discrimination Against (‘hu‘ano& p 33

'+ 1bid.

1 Ibid., pp. 27-23

1 Ibid., p. 6. hd o

" Title VIII of the Civil Rights Act of 1968 (42 U.S.C- §3601-19, 3631
(1976)).

" Measuring Racial Dtsmm:nauon p. ES 29.

" U S
Effort (March 1979) (hereafter cited a8 The Federal Fair Housing Enforce-
meny Effort) . . \

rimfpation in’

Eommission on Civil Rights, The Federal Fair Housing Er(fommenl ,



TABLI 1 |
Average Sales Price of Now Houolng in the United States, 1969-79

1
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TABLE 2 . \ o _
Contract interest Rates for Conventional New Housing in thé United States,
1069.79 : - ’ ’

15.00% : ’ T . N
14.50 | | ‘ B
14.00 : o /1 projected

1rates for
13.00 {late 1979
12.50

‘|and early
11880 \

12.00 I

11.50

11,00
1050 | ,
10.00 . o — .
9.50
9.00

.8.50 : : 1
8.00 | ' |
7.50 | - | .
7.00 S

o

v

1969 1970 1971 1972 1973 1974 1975 1976 1977 1978 1979 (Oct. prelim.)

Source: Wayne Hazel, analyst, Otfice of Economic Research, Federal Home Loan Bank Board, telephone interview, Nov. 15, 1979, Sburcg for .
projected interest rates, “Interview With Jay Janis. Chairman, Federal Home Loan Bank Board," U.S. News and World Report, vol. LXXXVN,
no. 20 (Nov. 12, 1979). pp. 61.52. . .
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gnforcing Title VI of ‘the Civil Rights Act of

1968 % Among dcﬁcicnc'ics'id_cntmcd are the follow-

= authority; -

ing: ~ o ¥
* Title VIII is a weak law that does not provide
effective enforcement mechanisms. for ensuring
fair housing; '
¢ HUD: 'which is gharged with the overall
_administration of that law, lacks enforcemeht

. the

Fair housing enforcement by the Department of
Justice (DOJ) during 1979 reflected change over the
prexigus year.® The Housing and Credit Section of

w‘Rights Division was merged into a Special
Litigatioy, Section that is txpected by the Depart-
ment “to deal niore effeqgively with the interrelated
problems of residential segrégation and segregation
in public schools.'’” While the Commissiont, recog-

_riizes the rationale for this action,™ it nonetheless

* 'The various Federal agencies, including HUD
and the Department of Justice, that are chirged
with ensuring equal housing opportunity, have not
adequately carried out this duty; and

o Hhe Federal Government's appropriations
supporting fair housing have been inadequate.™
Patricia Roberts Harris, then Sécrct_éry of HUD,

responded to these and, other *findings- with the’

announcement of steps taken by the Department to
strengthen fair housing enforcement, including an

extensive reorganization in early 1979 of HUD's fair

housing functions.” Although the effect of these
actions has yet to be clearly determined, HUD has

moved to strengthen its working relationships with

State and local civil rights agencies and to provide
technical and financial assistance for improved
complaint handling and investigative procedures by
these agencies.® But HUD has continued to,miss its
own deadlines for issuing regulations implementing
Title VIII of the Civil Rights Act of 1968, despite
the fact that such regulations are already 10 years
overdue. The Commission has in the past voiced its
slt[ong\support for a strengthened and adequately
funded Federal fair housing program?® and reiterates
that support here. '
» Ibid., p. 231. L _
" Ibid. pp 230-32 S

1 Pairicia Roberts Harris, Secretary, Department of Housing and Urban

Development. letter to Arthur 8. Flemming, Chairman, U.S. Commission
on Civil Rights, Mar 2..1979. pp 1-3 (herealter cited as Harris Letter of

" Mar. 2, 1979).

Q
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» U.S, Department of H‘ouxing and Urban Deyelopment, Summary of the
HUD Budget: Fiscal Year 1980 (January 1979), p. FHEO-1. See alo Al
Nellum and Amsociates. Evaluation of Nine Fair Housing Demonstrations
(May 1979), pp 1-2 In May 1979; A L. Nellum and Associates, Washing-
1on-based consultants to the Department of Housing and Urban Develop-
ment, released a preliminary report on a series of fair housing demonstra-
tion projects conducted by State civil nghts agencies and funded through
A L Nellum and Associates by HUD The study examined how State civil
rights agencies could improve their effectiveness by adopting fair housing
programs intended to curb systemic, institutionalized discrimination.
HUD's Fair Housing Assistance Program wili fund similar model enforce-
ment programs. as well as innovative data and management information
systems. Technical assistancé on complaint handling procedures will be’
another key element of the program.

% 44 Fed. Reg. 6674 (Feb. 1, 1979) and 44 Fed. Regr 45342 (Aug. 1, 1979)
list. HUD's regulations under development or review. See aloo, Harris
Letter of Mar 2, 1979, that contains the HUD Secretary’s commitment
regarding issuance of regulations As of Oct. 241979, only 3 of 1

~—

\ \". :"l‘

notes here its concern that adequate staffing for

litigation of fair housing and credit discrimination
cases must be ensured. In The Federal Fair Housing
Enforcement Effort, the Commission noted the small
size of the housing and credit staff and characterized
its performance as “disappointing” because it has
averaged only about 32 cases per year.® During
fiscal year 1979 the DOJ Civil Rights Division
reported filing 26 suits and 2 motions for contempt
and supplemental relief under the Fair Housing Act;
another 18 consent decrees were entered ip housing

_digcrimination cases, and 5 cases’® were brought

under the Equal Credit Opportunity Act (ECOA).»
The ECOA - cases represent the same level of
performance as the previous year.

The Commission has in the past emphasized its

. concerns regarding enforcement action in credit

digcrimination cases and in fair housing cases involv-
ing sales of property: o ) (;_6{)&‘

‘ . ,. [ e ‘ ' ' L
‘it is-etttirely possible that on¢ reason 30 many
minority and female-headed hése

rental apartments’is discrimination in mortgage
finance -practices, or even the perception- of
minotities and women, based on past experi-
ence, that it is fruitless to apply for mortgage

promised far housing regulations had actually been ‘released by HUD
despite the earlier commitment of the HUD Secretary to their completion
by the end of summer 1%79. The three regulations that have been released
are: N . . -
Compliance Procedures for AfMirmative Fair Housing Marketing (44 Fed
Reg. 47012 (1979)) (to be codified 1n 24 C.FR. §108).
Nondiscrimination and Equal Opportunity in®Housing Under Executive
Order 11063°(44 Fed. Reg. 55522 (1979)) (to be-codified in 14 C.F.R }107).
Nondiscrimination in Fair Housing Advertising; Proposed Rulemaking (44
Fed. Reg. 55528 (1979)) (10 be codified in 24 C.F R_§109).
»  The Federal Fair Housing Enforcement Elfort. pp. 233-35. '{
» 1S, Department of Justice, Annual Report of the Atrney General
(1978) . . :
v US. Department of Justice,” Annual Report of the Attorney General
(1979), draft chapter on General Litigauon Section, p..1 (forthcoming)
(hereafter cited as /979 Annual Report of the Attorney General) .
» US.. Commission on Civil Rights, Pwesnty Years After Brown (1975), pp.
102-03. and Statement on Metropolitan School Desegregation (Fgbruary
1977, pp- 112-19. .
®  The Federal Fair Housing Enforcement Effort. pp. 71-72.
» 1979 Annual Report of the Attorney General draft chapter on General
Litigation S&tion, p. § |
noIsus Caﬂléql-]b‘)lf(l‘)’/b)
1 oo
H N .
S

2. o

helds live in.




credit, since in all likelihood it will be denied to e cxtgnd coverage of Title VIII protecuons to
them. It is also posslble that the dearth of ~ those with physical and mental handacapa
discrimination complaints in such arcas as gort-  © exempt only rogms reated in single- family

¢ finance and the sale of-housin ults
?‘r?m lack of awareness by the vnctlmsgof these u““‘ from T_“lc VIl coverage;*®
practices that their rights are being violated or .. * expresaf
their- belief that there is no way to prove thc . lnsurance[”edlming, as Wcll as discrimination in
- -suspected discrimination.®* _ - the makigg of real estate appraisals.¢ =
Housing ' Amendments received direct

The Commnssnon commends the . Civil R‘hts  support for passage in the January 331979, State of -

- - - Division- of --DOJ -for—its - announced--decision- “to---- -
make a greater effort to focus on brmgmg [housing the Union message * The Fair Housing %tgend
discrimination) cases that have @ high impact in ments are cxpected to come to & vote in | and
terms of the number of units afféctéd or .the issues will need the continuing strong support of both the
raised.”® The. Division's interest in coordinating (c);:)court:::“;rf:) r;c:" 1:1!: C:Idc\;z(;ates of equal housing
litigative action on related problems (e.g., housm " e '
scggrcgatlon and patterns or; school attgcndance)’g‘ "Ijhc US. Commnssn_on onl CW'.' nghta_ has offered
"macks a new and possibly useful future strategy for testimony ir-1 suppo.r? o‘.f the.Fmr Housing Amend-
the Department of Justice. ments.‘* This Commnssl(?n reiterates that support—a

: strengthened Fair Housing Act should be regarded
as essential by all Americans who are committed to

Fair Housing Amondfngnts of 1979 halting and remedying acts of dnscnmmatlon in
- The Fair Housing Amendments of 1979 (H.R.  housing. -~ '
~ 5200, S.506) offer- an important opportunity to -
strengthen ‘enforcement of the Fair Housing Act
(Title VIII) amd to provide the basis for effective,
concerted - efforts to halt discrimination in the sale ’

and rental of housing and in the mortgaging and
insuring of propertjes. The amendments call for ° institutions that control an estimated 80 percent of

granting cease and”desist authority to HUD in Title s the Nation’s mortgage market.® Loans by these
VIII cases; HUD would have the authority 1o institutions are vitally important in determining the.

\

'l’he Federal Financial Rogulatory
Agencies
Thc Federal financial rcgulatory agencies rcgulatc

»investigate complaints &f housing dnscrlmlnauon, - housing prospects of individual minority and female
- hold administrative.hearings, and issue, as warrant-  homeseekers as well‘as the neighborhoods in which
~ed, binding orders halting unlawful discriminatory  they reside. The four Federal agencies—the Comp-

( conduct.”® The ‘Fair Housing Amendments would troller of the Currency (OCC),* the' Board qf
' also: - .o .. Governors of the:Federal Reserve System (FRB),
~ ¢ permit HUD to initiate investigations of possn- the Federal Deposit Insurance * Corporation
ble discriminatory pragtices;®* (FDIC),¢ and the Federal Home Loan Banl_( Board .
* allow HUD to refer individual cases to the (FHLBB)*’—sére responsible under Federal law for
Department of Justice for civil action;?” Lo : "
* The Federal Fair Housing Enforcement Effort. p. 70. l " H.,R_ 5200 §810(aX1).
8 1979 Annual Report of the Attorney General. draft chapter on General * H.R. 5200 §810(4Xb). v
" Litigation Section. p. 8. - - M HR. 5200 §6(gH1X2).
** Joel Selig, deputy chief, General Litigation Section. Civil Rights » HR. 5200 §3(dX1).
Division, telephone interview. Nov. 11, 1979. “« HR. 200 $86(F), 805.

The Department of Justice obtained consent decrees from two Arkansas * 125 Cong..Rec. §636 (daily ed. Jan. 23. 1979) (State of the Union mcsuge
public housing authorities that provide for “future mlgnmenlsllo housing] from the President).
to be made on a racially integrative basis, in order td overcome the effects # Arthut S. Flemming, Chairman, US. Commission on Civil Rights

of past- discrimination in the most expeditious fashion possible." 1979 ) . :
Annual Report of the Auorncy Genéral. draft chapter on General Litigation testimony on H.R. 2340 (May 3, 1979) and H.R. 3304 (June 7, 1978).

Seotion, p. 4. ** Mortgage Bankers Association of America, Economics and Research
See United States v. Housing Authority of City of Helena. No. HC-79-59 Department. “"Mortgage Banking 1936." Trends Report. no. 21 (October
(E.D. Ark,, filed Sept. 24, 1979, consent decree entered Sept. 24, 1979); 1977),p. 5. * .
United States v. Housing Authority of City of West Helena, No. HC-79- §8 “ 12US.C. §§1-215. 1818 (1976).

(E:D. Ark.. filed Sept. 24, 1979; consent decree entered Sept. 25, 1979), “ 12 U.S.C. §§221-522 (1976).

® H.R. 5200, 96th Cong.. Ist sess. §§810-11 (Comm. print 1979). Secalso ~ * 12 U.S.C. §§1811-1832 (1975). _

125 Cong. Rec. H. 1034 (daily ed. Mar. 1. 1979). . 12U S.C §51421-1449 (1976). } L
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ensuring that the lending jnstitutions they regulate
do not discriminate against minority and fenialé
homeseckers.**

The U.S. Commission on Civil Rights, in its study
The Federal Fair Housing Enforcement Effort, re-
viewed actions by the regulatory agencies such as
the proposal or issuance of fair housing regulations,
the assignment of staff to fair housing responsibili-

tieg; the incorporation of fair-housing-elements-in-the ..

bank examination process, and the training of exam-
iners for evaluating complaints and compliance with
fair housing laws. In its report, the Commission
citicized the agencies for failing to make full use of
data available under the Equal Credit Opportunity
Act and the Home Mortgage Disclosure Act
(HMDA), taking" insufficieht corrective action on
Title VIII violations by lenders, and conducting
inadequate followup monitoring of lenders that
agreed to take remedial actions.*®

During 1979 the Federal fingncial regulatory
agencies continued to implement agreements they
had made in 1977, in setflement of a 1976 suit*
charging them with failure to act to end discrimina-
tory mortgage lending practices.® The agencies
continued to improve their equal lcnd'ing programs

with  regulations outlining the responsibility of
lenders. For example, in November 1979 the Comp-
troller of the Currency issued in final form a
regulation that establishes new recordkeeping re-
lquirgmcnts and a data collcctkg‘systcm for monitor-
ing national bank compliance with Title VIII of the
Civil Rights Act of 1968 and the Equal Credit
Opportunity Act.** The Federal Reserve Board
during 1979 amended regulation B (Equal Credit
Opportunity Act regulations) to include the activi-
ties of certdin individuals who may influence the

“ Agency fair housing respongibilities are pursuant to the following:

e Title VIII of the Civil Rights Act of 1968 (42 U.S.C. §63601-3619. 3631
(1976)). '

« Title VI of the Civil Rights Act of 1964 (42 U.S C $42000d - 20001 -6
(1970)). . ‘

¢ Equal Credit Opportunity Act (15 US.C. §51691-16911 (1976)).

¢ Home Mortgage Disclosure Act (12U S.C. $§2801-2809 (1976)).

» Community Reinvestment Act (14 US.C.A. §§2901-2908 (West. Supp.
1978)).

@ The Federal Fair Housing Enforcerwent Effort, pp. 76-106.

# National Urban League v. OCC. No. 76-0718 (D.D.C., filed Apr. 26,
1976). The suit against the Federal Reserve Board was dismissed on May L.
1978, without a decision on the merits, based on lack of standing of the
plaintiffs. Thus, the FRB is not subject to the provisions of the settiement
sgreements covering the other regulatory agencies.

" Roger S. Kuhn, co-director. Center for National Policy Review,
telephone interview, Nov. 19. 1979 (hereafter cited as Kuhn Interview Bf

v

~ granting of a mortgage loan, such as home builders

A ] - .
‘ kA

and real estate brokers.** | ’
During 1979 the Comptrolier of the Currency and

“the Federal Deposit Insurance Corporation both

civil rights compliance of regulated lenders.®¢

moved forward in the hiring of new, specialized
civil rights staff. An observer notes, hpwever, that
the FDIC has cpntinued to lag in the actual

implementation of a data collection and analysis

system—that—would-éngbf&thc..FDIC .to..mon-itorﬁ__thgl________

A\l

T_f\c FHLBB has issued substantive fair lending
regulations, but hasbeen criticized for being unable
fo enforce them.effectively.®* ‘Among the deficien-
cies cited by one critic are(l) inadequate civil rights
staffing by FHLBB;(2) the fact that existing staff
with civil rights responsibilities do not serve at the
policymaking level; and(3) problems and shortcom-
ings in staff training on civil rights and fair lending

Nresponsibilities. The FHLBB remains the only regu-

fatory agency without examiners specializing 4n the
area of fondiscrimination.®®

Under its settlement with the National Urban -
League,®” the FHLBB set October 1, 1979, asits,
goal for the establishment of -a data collection
and analysis system to detect possible discrim
inatory lending patterns . The FHLBB missed.
this goal®*  The former HUD Undersecretary,
Jay Janis, recently assumed the Chairmanship of the
FHL.BB, and expert observers have noted that
correction of the deficiencies in the FHLBB's civil

rights effort will be the first test of the new '

chairman’'s commitment to fair lending enforce-
ment.®* ‘ N

o

Nov, 19, 1979). Mr. Kuhn monitors closely the civil rights performance of
the four Federal financial regulatory agencica: he served m co-counsel in
the 1976 National Urban League suit n&nst the agenties. See his
memorandum **Plaintiffs and Others Interested in National Urban League v.
Office of the Compiroiler of the Currency. * Oct. 15,1979, for his assessment
of the civil rights performance of the Federal financial regulatory agencies
(hereafter cited as Kuhn Memorandum of Oct. 13, 1979)

¥ 44 Fed Reg. 63084 (1979 (1o be codified in 12CFR.§27N.

¥ 44 Fed. Reg. 23811 (1979) (to be codified in 12 CF.R §202).

s Kulm Interview of Nov 19,1979, )

» Ibid. ' ¢

“ Ibid. and Kuhs Memorandum of Oct. 15,1979

. ¥ National Urban League v FHI.BB. No 16-0718 (D D C. Mar. 22, 1977y o

E

(scttlement agreement).

" Roger S. Kuhn, telephone interview, Oct?9. 1979 , .

» Kuhn Interview of Nov 19, 199; and Zina Greene. consultant oft civil
rights and fair lending practices, telephone interdiew, Nov 16,1979

.
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‘Fair Housing Litigation.

A significgnt case decided during 197, Purk View
Heights Cor) v. City of Black Jack, * centered on
efforts beginning in 1969 to build subsidized housing
in an unincorppruted area of suburban St. Louis,

Missouri. White residents of the area responded by -

incorporating as the city of Black Jack and immedi-
ately disallowed the building of multifamily housing.
After years of legal proceadings,* the U.S. Eighth

lengthy litigation and numerous decisions by’the

courts. In the Rizzo cage, a Federal district judge
ordered Philadelphia officials, under threat of con-
tempt, to take all steps neceSsary to ensure the
building of low-income townhouses in a predomi-
mantly white section of the city, This decision

'rc_amrmcd a November 1976 rulipg by the same
. court that city efforts to cancel the project had been
racially motivated.®® The court refused any sjay of

“Circuit "Caurt” df “"Appeals” on” August 28, ,1979,
remanded the case to the lower court saying that the
city of Black Jack had the obligation to cooperate
with the plaintiffs in their efforts to construce low-
and moderate-income housing within the city. ¢ The
decision is significant, since it goes beyond merely

equiring a defendant to halt a discriminatory prac-
ytice.- The decision, in fact, sets forth a number of
pointg to guide the district court in fashioning a

remedy for the city of Black Jack’s violation of the

Fair Housing Act. The court stated that the city
could be required “to take affirmative steps along
with the plaintiff class in its efforts to bring low-cost
housing to Black Jack.” The court also suggested
that joint conferences between the city of Black
Jack and the plaintiffs could “allow the parties to
reach a definite plan to cooperatively obtain the
goal™ of building the housing sought by the plain-
tiffs.®> The Black Jack case suggests that defendants
found to have engaged in practices violating the Fair
Housing Act, despite the resujting lengthy delays
and inflationary cost increases, may nevertheless be
required later to facilitate the building,of the housing
originally sought.®* In light of the possibility that
Jurisdictions may act in the future to avoid losses in

similar._ litigation, improved Housing opportunities

for minorities may be achieved more roadily and
with the cooperation of local officials.*s

Two other important cases decided during 1979
that involved low-income housing and hinotity
families are Resident Advisory” Board v. Rizzo *® and
Metropolitan Housing Development Corp. v. Village of
Arlington Heights.*  Both cases have involved

* Park View Heights Corp. v City of Black Jack. No 78- 1660 (8th Cir..
- Aug. 28, 1979). . .

* Park View Heights Corp v. City of Black Jack, 335 F. Supp. 899 (E.D.
Mo. 1971) and 467 F 2d 121011 (8th Cir 1972), 434 F Supp. 1223 (E.D.
Mo 1978).

* Park View Heights Corp. v City of Black Jack, No. 78-1660 at 1% (8th
Cir, Aug. 28.1979)

9 Idale

¢ Martin Sloane, general counsel, National Committee Against Discrimi-
nation in Housing. telephone interviews, Sept. 6, 1979, and Oct 11, 1979
 1bid. : .

* Resident Advisory Board v. Rizzo, No. 71-1878 (ED. Pa. Jan 11,

.
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"its 1979 order on the ground that the low-income

housing had become even more urgendy needed-in
Philadelphia than it had been in 1976.

In the Arlington Heights case, a consent decree
ended 7 year$ of litigation involving attempts by the
Village of Arlington Heights, Illinois, to block
construction of racially integrated, low- and moder-
ate-income housing within its borders. The village
had refused to rezone land needed for the housing.
The developers and black plaintiffs filed suit con-
tending that the village's refusal was racially dis-
criminatory. In July 1977 the U.S. Court of Appeals
for the Seventh Circuit ruled that the Fair Housing
Act required localities to refrain from using zoning
policies that had racially discriminatory effects s
The case was remanded to the district court for a
determination as to the discriminatory effect of the
original refusal by the village to rezone. Before the
district court acted on the question, the Village of

A Arlington Heights and the\ low-income housing

developers agreed by consent decree to a modified

~development in which hoysing would be located on
‘a site in a nesrby uninco

rated area. Arlington
Heights had zoning authority over this site and

agreed to annex and rezone it to permit construt:tion.

Another major case decided in 1979 was Dunn v.
The Midwestern Indemnity Mid-American Fire and

*Casualty Company.™ 1i this case a Federal district

judge ruled that denying or limiting access to
property insurance because of the racial composition
of a neighborhood, apart from any consideration of
risk, is a violation of Title VIII of the Civil Rights

1%

Act of 1968. The Ohio court ruled that such a°

1979). This suit was hroagh! after thg l’hllnaelphil City Council rejected
plans for consubiction of 120 federally-aubsidized, low-income townhouses

" and after it passed a resolution that called for development of scattered-site

housing. . .

¢ Metropolitan Housing Development, Corp. v. Village of Arlington
Heights, No. 72-C-1453 (D.N'D. 111, Apr 2, 1979).

* Resident Advisory Board v. Rizzo. No. 71-1578 (ED. Pa. Nov .8,
1976). )

* Metropolitan Housing Development Corp. v. Village of Arlington
Heights, 558 F.2d 1283 (7th Cir. 1977).

' Dunn v The Midwestern Indemnity Mid-American Fire and Casualty
Co.. No C-4-78-105(S.D. Ohio, June 20, 1979)

-



practice, known as insurance redlining, is subject to
the Fair Housing Act, since property insurance is
“needed to obtain home financing and, ultimately, to
obtain full access to the housing market. Thé court
reasoned, “[A] discriminatory denial of insurance
. would prevent a person economically able to do 8o

from buying a house” and would thus violate the *

Fair Housing Act. A 1979 study by the lllinois,
Imdiana, Michign, Minnesota,- Ohio, and Wisconsin

““Advisory “Committees-to~the U.S--Commission -on-—--

Civil Rights reported the widespread existence of
redlining practices™ and observed that insurance

:' -
\

locality by ungdermining racial stability and property
values and oAn.injure individuals living in the area
by deprivi

4

Programs of the Department of

Houging and Urban Development
the cost of housing has escalated, more and
more households headed by minorities and ‘women

rose from $63,200 to $74,200 in 1979, a 17.4 percent

redlining is a key element in the deterioration of é increase. These figures, disturbing to all Ameri-

many Ametican cities:

The insurancesindustry, of course, is not sol
responsible for the development of urban git
tos within metropolitan areas throughout/the

United States. The decline of municipal sergices -

including education, the movement of
and middle-income families from cities
urbs, increasing crime rates,. and mai
factors are also both causes and effectsof urban
decline. But the increasing difficulty [
ing insuran€e through the voluntary/market in
certain areas and the overt redlining vhich does
occur, do serve as catalysts for ngighborhood
deterioration.™ : S

Finzﬂ]y, the Supreme Court of the/United States
ruled on April -17, 1979, in Gladstne Realtors v.
Village of Bellwood ™ that Title VV Il provides all
victims of housing discrimination Avith the alterna-
tive of filing suit immediately in Hederal court or of
using HUD conciliation procedyres, with the right
to file suit, in Federal court later if conciliation
proves unsuccessful.- The Village -of Bellwood,
llinois, and a number of indiyidual plaintiffs were
found by the Court to have standing to file suit
under Title VIII as victims of racial steering prac-
tices by certajn logal real ggtafe firms.” The Court
ruled that racial steering ogh damage an individual

" Illinois, Indiana, Michigan, Minnégta, Ohio, and Wisconsin Advisory
Committees to the U.S. Commissiow hn Civil Rights, Insurance Redlining:
Fact Not Fiction (February 1979), p./'s;'

" Ibid,p.8. ; J , :
» Gladstone Realtors. v. Village ot/ Bellwood, Mo, 77-1493, §7 USL W.
a77919). o : i‘

¢ Racial steering is a practice by those sales agents who thow homes
in white neighborhoods only to Mhites while showing minorities housing
only in minority, transitional, or mtegrated neighborhoods.

™ Morton A. Banich, Deputy [Assistant Secretary for Housing, US.
Department of Housing and rban Development, remarks before the
National Leasod Housing Assddiation. 8th Annual Meeting, Washington,
D.C., June 15, 1979. [ :

n US., Department of COI*I‘ICH,‘C. Bureau of the Census, and U.S,

[
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{  cans, am of rZﬂrtic'ular concern to' the Commission

because women and minority men are greatly
overrepresented in conditions of poverty.” Many
minority- and female-headed households continue to
thave incomes that are only about one-half the
income of households fiecaded by white males.”™ The
U.S. General Accounting Office (GAO) noted that
such lower income households are finding it “in-
creasingly difficult to locate affordable rental un-
its.”'7* :

The GAO stressed thaf the current rental vacancy
rate of just 5 percent is “‘dangerously low” and
represents the lowest annual rate since the Bureau of
the Census began keeping such statistics in 1956.%
Table 3 shows renta] housing vacancy rates between
1969 and 1979. The GAO cited declining rental
profits, rising utility costs, condominium conver-
sions, and building abandonment and demolition as
contributing to a “crisis’ for lower income renters.*!
The GAO noted that iff present conditions continue,
the result will be an ‘“‘even greater reliance on
Federal programs to deal with the rental housing

market crisis particularly as it relates to lower -

income households.”* For.these families, dispropor-

tionately headed by minorities and females, obtain-

ing adequate shelter has increasingly meant turning

to the Federal Government as a last resort for aid.**
i

Department of Housing and Urban Development, Joint Release CB79-142
(Aug. 8, 1979), table 2.

™ Social Indicators of Equality. p. 65. . . :
w'U.S., Department of Commerce, Bureau of the Census, Money Income in
1977 of Households in the United States. series P-60 (December 1978). wble
. pp. 11-18. :

1 U.S., General Accounting Office, Rental Housing: A National Problem
that Needs Immediare Attention (Nov. 8, 1979), p. 6.

 Ibid., p. 5. .

* IRQid., pp. ii-iif and 20.

* Ibid., p. 21. .

« Discussion of minority housing conditions and economics is contained in
the U S. Department of Housing and Urban Development's How Well Are
We Housed? reports that oxamine the housing and living conditions of

IS
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them of the beneflt of lving in a stable"-

afe being priced out of the market:™ In-1-year-the- -
verage price for 8 new home in the United States’



Tnua J. /7 ‘ '
Peroent of Rental Hounlnd Vuonnoy nto In tho Uhltod lutn, 1969 79

6.4%
8.3

8.2 .
61 L ) A T
80 - . ‘

5.9
5.8

.:_57 _ S I I O I S e
5.4 S | 1 '

83 \ 1Ll o B
5. | . | .

5.0 I I O R N A . | | 7
.o | . . -

48
a7 B " .

.s ‘ I i | .
1969 1970 1971 1972 1g¥3 1874 1975 1978 1977 1978 1979(2ndqu’aner) .

4

p—)

e e ——— T ¢ s e ST T e mn A pm——

sgurg;QMnry Harper survey pmlauc!an Houalng Dlvlalon Buroau of the Censua.U 8. Department of Commerce, mophono lmorvlow Nov.
18, 1 . .
! ° }
A 7 '

e e o T e




4

BLE 4 > / - :

' oyally-Aotlotod Ho*olné Construotion and Rehabllitation
A PR ¥ _

r

Numﬁor\)f7 | o v - - .
unts , \ _ | | -

600,000 * - ' | | o
oo\

500,000 ‘ o :
480,000 1

200,000 |
150,000
100,000 | . 1 g
50,000 - .

Fy 1969 1970 1971 1972 1973 1974 1975 1978 1977 1978 1979 (est)
. AT . . - :

{ote: The Housing and Urban Development Act of 1968 blished a Natlanal housin 1goal of 28 miilion new or rehabliitated housing units,
ncluding 6 million ter jow: and moerate-income families,to be roduced over the next 10 years. Forthe 10 year period which ended in 1978,
he yearly goal would have averaged 600,000 units of assisted housigh.

;ipurco: U.S., Depagfnent of Housing and Urban Develo?ment. The T
-nd Helmut Nlemann, sjatistician, Management in ormation Systyrha Division, Office of the Deputy Assiatant Secretary for Mult
1ousing Programs, Depart ont of Housing and Urban Development, tyjephone interview, Nov. 28, 1979
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AnnJol Report on the National Housing Goa! (February 1979“ p. 27,
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~fulfilled its often-repeated goal of “housing every .

The Federal quernmcnt, however, -has not

American decently.:‘ Congress, in the Housing and
Urban Development Act of 1968, established nation-
al housing production goals and called for the
building of 6 million new units of federally-assisted
housing over the next 10 years.®* The annual goal
was 600,000 umits of assisted housing, but in no

_single jear has HQQ__&qms__c_lqsg___tg__gghis_v_i_nx._t_h_is___

goal.** Table 4 showsfederally-assisted housing
production beginning with the year 1968. _

The response of the Federal Government and
Congress to this shortfall has been unfortunate. The
1980 HUD budget request called for $26.7 billion in
budget authority for public housing®” and section 8
housing assistance payments.® HUD's estimate was
that 300,000 units of housing for Iw- and moderate-
income persons could be provided for this amount.$?
The Congressional Budget Office (CBO), however,
disagreed with HUD. CBO estimated that the HUD
budget request would produce only about 265,000
units of assisted housing as a result of inflationary
costancreases not taken into account by HUD.™
CBO reduced its estimate further and by mid-Octo-
ber was predicting that 257.000 units of low- and
moderate-income housing would be produced under
HUIDY's budget rcquc‘xl."' This Tow Jevel of assisted
housing production represents a severe setback in

Hispanics, blacks, female-headed houscholds. and older Americans. It is
notable that the housing of American Indians is generally considered (o be
the worst in the United States. Many Indins living both on and off
rescrvations are still unable to obtain decent and affordable housing. For
examination of Indian housing problems, see U.S.; Senate Select Committee
on Indian Affairs, Report on_ Indian Housing. 95th Cong., 2d seas , (Comm.
print 1979); US., General Accounting Office,” Report to the Congress:
Substandard Indian Houstng Increases Despite Federal Kfforts—A Change Is
Neeged (1978); and U.S., Department of Houting and Urban Development,
Annkal Report 10 Codgress on Indian and Alaska Native Housing and
Community Development Programs (1978). The howing of many Asian
Americans suffers from serious overcrowding, deterioration, and the
frequent unavailability of private cooking and samitary facilities. An
extensive discussion of Asian American housing problems appears in “Civil
Rights Issues of Asian and, Pacific Americans. Myths and Realities.” a
consultation of the U.S. Commision on Civil Rights (forthcoming).
¢ United States Housing Act of 1937, 50 Stat. 888 (codified in scattered
sections of US.C. (1979)); Housing Act of 1949 Pub. 1. No. 171, 63 Stat.
" 413, as amended (codified at 42 U.S.C. §1441 (1970)); Housing Act of 1954,
68 Stat. 590 (codified in scattered sections of 12, 18, 20, 31. 38, 40 US.C.
(1970)); Housing and Urban Development Act of 1968, 82 Stat. 476
(codifled m scattered sections of 8, 12, 15, 18, 20, 31, 38, 40, 42, 49 US.C.
(1970)); and Housing and Community Development Act of 1974, 88 Stat
633, Title 1, §104(a) £1974).
% 42US.C. §l441a(1970).
¢ US., Department of Housing and Urban Development, 7he Tenth
Annual Report on the National Jousing Goal (February 1979), p. 27
" 42US.C §§1437-1440()
¥ Section 8 of the United Stat
Housing and Community Devel
S(1976). . Co

Housing Act of 1937, as amended by the
ment Act of 1974 (42 US.C §1437f
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efforts to improve housing in urban and rural
communities. _

The 1980 HUD budget also offers little encour-
agement to older Americans. The Department's
budget** called for $800 million for the section 202
elderly housing program*——thia i8 the same level as
the previous year, despite inflation. The 1980 autho-
sization for the section 202 program by Congress
increased this amount to $830 million."* When

inflation™ 'iS"'wkCh""ihtﬁ"ié’ég’"(iﬁtf"'E_\?Er'i_ thig figure 7

represents a cutback for the
pressed older citizens.

The National Low Income Housing Coalition,
chaired by former Senator Edward W, Brooke, has -
charged that since 1976 a “moratorium by attrition”
has been carried out against assisted hqusing, with
the rationale that the Government i8 - controlling
inflation through reduced Federal expenditures for
housing.*® The coalition commented:

ion's already hard-

low income people should not be asked to suffer
more than others as a result of efforts to control
federal spending. Yet, direct outlays [for subsi-
dized housing] account for omly one-fifth of
federal expenditures related to housing. The
remainder is in the form of tax expenditures—
primarily homeowner deductions. We do not
challenge the need for these deductions. But we
submit it is inconsistent and unjust to attempt to
controlionly those housing _%xpcnditurcs which
benefit vaw income people. © . .*
!

* U.S:, Department of Housing and Urban Development. Summary of the
HUD Budget: Fiscal Year 1980 (January 1979). p. H-1 (hercafter cited as

1980 HUD Budget) . .

* Martin Levine, snalyst, Congressional Budget Office, telephone inter-
views, Oct. 11, 1979 and Oct. 18, 1979, . .

¢ Ibid.

1980 HUD Budget, p. H-25.
# Section 202 of the Housing Act of 1959 (12 U.S.C $1701q (1976)).
** Herbest G. Penil, deputy director, Office of Budget, U.S. Department of
Housing and Urban Development, telephone interview, Nov. 15, 1979, .
* Edward W Brooke, chairperson; National Low Income Housing
Coalition, memorandum for U.S. Senate. July 11, 1979, p. 1. )
* Ibid., p. 2. The Senate Commitiee on Banking, Housing, and Urha
Affairs oversees HUD operations, During the nomination hearings f
Patricia Roberts Harris to be Secretary of the Department of Housing and
Urban Development, the committee's chairman, Senator William Proxmire,
offered the following discussion of HUDY's role in providing publicly
assisted housing:
A prime responsibility of HUD is to provide publicly assisted housing
starts for the millions of American families who can't afford a home
unless the-Government provides some assistance. This is also the heart,
the cornentone -of urban development Employment is important.
Education is vital. Crime prevenson is essential. But the heart of
HUD's responsibility for urban development i$ in publicly assisted
housing
It is true, of course, that the failure of HUD . has been because we
didn't in HUD a Secretary with sufficient knowledge and
. experidice and a solid enough proven record in housing to be able to
80 to the President and. .~ [convince] the President that it was in the

1
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| 1L houaing—--progrm':Thave-- historically .repre- ...

~ This Commission views the redugtion “in the
number of urits of assisted housing-as a severe blow
to the housing prospects of millions of families
headed by minofities and women. Buffeted by both
discriminationqnd inflation, these families find rental
housing increasingly difficult to obtain, regardleas'of
condition. . The purchase of housing. has already
ceased to be an option for many. The government’s

. sented this Nation’s commitment to the goal of
"~ sproviding “a decent home and a suitable living

environment for every American family.”*’ The
U.S. Commission on Civil Rights considers the

.~ losses in the total number of units of this housing

especially unfortunate because many minority- and

- female-headed households do not yet have accept-

able-alternatives to overcrowded, excessively costly,
and. deteriorating ‘housing in" racially. or ethnically

A} a4

nstional economic interest k’ have a vigorous, expansive housing

program. . .
U.S., Congress, Senate.
Affairs, Hearing on the Nomiyation of Pftricia Roberts Harris to be Secretary
of the Department of Housing and Urban Dévelopment. 95th Cong., lst ses.,
1977, p. 2. .

* 42 U.S.C. §1441(1970).

Committee on Banking'. Housing. and Urban -

segregated neighborhoods. On ‘October 1, 1979, the
U.S. Commission on Civil Rights wrote to the newly
confirmed HUD Secretary, Moon Landrieu, stress:
ing the lack of progress toward improved housing
cqnditions for millions of Americans. The Commis-

. sion commented:

\

For many minorities, women, the elderly, and-
the_handicapped, substandard housing is the

daily visible reminder of their disproportionate- .

ly lower incomes. ‘Such problems are offshoots -
/ of discriminatory practices which continue to
place trying and unfair burdens on these Ameri-.
cans as they seek to obtain better housing for
themselves and their families. We believe that
provision of decent, standard housing for
every American family and the elimination of

~ discriminatory housing and land use practices
~are goafs which we must continue to-pursue.*

-

» Arthur S. Flemming. Chairman, l‘JS Commission on Civil Rléhu. letter
to Moon Landrieu, Secretary. Department of Housing and Urban Develop-
ment, Oct. 1, 1979.

-
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School Dongrogatlon

In 1979 equal educational opportunity for all
children remained an unrealized goal. More than 25
years after the ruling by the Supreme Court of the
United States in Brown v. Board of Education ' that
-declared segregation in public education unconstitu-
tional, nearly half of the Nation’s minority children
remain in racially isolated schools.® In 1979 parents
and affected children and their advocates still found
themselves in courts and in Congress trying to
secure cnforccment of this landmark dccision

The Supramo Court of the United
States

- In 1979 the Supreme Court of the United States
reaffirmed its position that dismantling unconstitu-
tional dual school systems may require systemwide
remedies. On July 2, 1979, the Court upheld the
lower courts’ findings that the school boards in both
Dayton and Columbus, Ohio, had intentiogally
operated dual school systems and had continued
practices that exacerbated racial segregatlon ! The
_Court reiterated its 1973 holding in Keyes v. School
District No. | ¢ that when a-court finds purposeful
State-imposed segregation in a substantial part of a
system, the court may infer that a dual school system
exists. Whilé overruling the view that the foreseea-
‘bility of segregative: consequences of school board

1347 US. 483 (1954).

* U'S., Commission on Civil Rights, anvanon of the Nation's Public
Schools: A Status Report (February 1979), US rtment of Health,
Education, and Welfare,O for Clvil Rights, Distribution of Students By
Racial/Ethnic Composition of Schools 1970-1976, wol I: Uurs Guide and

- National and Regional Summaries (August 1978).
v Columbus Board of Education v. Penick, —U.S.—, 99 S. Ct. 2941 (71979)
Dayton Board of Education v. Brinkman —U.S.—, 99§ Ct. 2971 (1979

14

actions establishes a prima facie case of purposeful
racial discrimination, the Coéurt held that board
actions having the “natural, probable, and foreseea-
ble result” of creating or. enhancmg sesregat:on are
evidence of segregative intent.* :

Having upheld the findings that both school
boards had been intentionally operating.dual school
systems at the time of Brown v. Board of Education,
the Court held that they were therefore under a
continuing affirmative duty to “effectuate a transi-
tion, to a racially nondiscriminatory. school system.”*
In discussing whether ,or not the Dayton and
Columbus school boards had fulfilled this affirma-
tive duty, the Court stated that: '

The measurt of the post- Brown conduct of a

school board under an unsatisfied duty to .

liquidate a dual system is the effectiveness, not
the purpose, of the actions taken in decreasing
or increasing the segregation caused by the dual
system.’

In these cases, the Supreme Court of the United
States found that not only had neither board dis-
cha_rged its duty, but both had taken steps to

Y 413US. 189 (1973), remanded. 521 F.2d 465 (10th Cir. 19%8), cert. denied,

- 423 U.S. 1066 (1975).

v Columbus at 2930..

¢ Columbis. at 2947, quoting Brown v. erd of Education (Brown I,
349 U.S. 294, 301 (1935).
' Dayton, T 2979.
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exacerbate the racial segregation existing at the time . ¥.__school other than the school providing the appro-

of Bwown. 8 The Court, explaining that the “incre-
mental segregative effect” test does not apply in 8
situation where the violation has infected the entire
system,® affirmed systemwide. remedies for both .
cities.

’ -

Unjted States Congress
uring 1979 Members of Congress introduced

amendments and bills that would have the effect of

gmiting scheol desegregation progress. Eight mafor
antidesegregation bills or amendments were pro-
posed during 1979. Although it is encouraging that
four ‘were defeated, the amendments still represent a
major assault on school desegregation. The four
defeated proposals were: . ‘

(1)  The Collins Amendment, *° attached to the

House version of the fiscal year 1980 United

States Department of Justice appropriations bill,

would ‘have prohibited the Justico Department

from expending Federal funds to requjre, directly

or indirectly, the transportation of a student to a

' school other than the school nearest the student’s
home (except for handicapped students requiring

special education). ,

The amendment was deleted from the Department
of Justice appropriations bill in conference commit-
tee. If it had become law, however, the amendment
would have removed the Department of Justice’s
authority to enforce court decisions regarding de-
segregation that require student transportation.

(2) The Mottl Constitutional Amendment ' was a

proposal to amend the Constitution to prohibit the

compelled attendance of a student at a public

+ Both boards were found to have made discriminatory use of faculty
asignments, optional and discontiguous attendance zones. and xchool site
selection after 1954 Columbus, at 2948; Dayton. at 2976.

v Columbus. at 2951; Dayron. at 2981

w H.R. 4392, 96th Cong. lst sess., $605, 128 Cong. Rec. SB43 (1979),

states: ' : 0. .

No part of any appropriation contained in this Act shall be used by the
Department of Justice to bAng any sort of action to require directly or
indirectly the transportation of any student to a school other than the
school which is nearest the student’s home, except for a student’
requiring special education as a result of being mentally or physically
handicapped. : .

W H.R.J. 74, 96th Cong., Ist sess. §§1 and 2, 123 Cong. Rec. 132 (1979).

states: - .

Section 1. No student shall.be compelied 10 attend a public school or
other than the public schodl nearest to the residence of such student
which is located within the school district in which such student
resides and which provides the course of study pursued by such
student, ' ’

Section 2. The Congress shall have the powet to enflorce this article by
appropriate legisiation and to ensure equal educational opportunities
for xl! students.

4
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priate course of study nearest the student’s*home.

chreséntativ_c Mott! of Ohio obtained the rieces- o

sary number of signtures to discharge his resolution
from committee, bringing it directly to the floor of
the House for a vote, where it was defeated.’* Had
this amendment been passed by Congress and rati-
fied by three-fourths of the States, it would virtually
have foreclosed the possibility of desegregating
larger school districts, where student transportatjon

desegregation. _ .
(3) The Ashbrook Amendment, ** attached to the
House version of the Department of Education
bill, would have prohibited the new Department
from issuing any regulation, rule, interpretation,
guideline, or order that required as a condition of
eligibility to.receive Federal assistance, the trans-
portation of students ar teachers to achieve racial
balance or to implement school dcsc_grcgation
plans. N )

The amendment was deleted before final action on
the bill, If it had become law, th¢ Department of
Education would not have been able to require the
transportation of sthdents or teachers to eliminat
unconstitutional segregation. ’

(4) The Walker Amendment, ' also- attached to,

the House version of the Department of Educa-

tion, bill, would have required that no individual
could be denied educational oppgrtunities by the
use of any ratio, quota, or other numerical
requirement related to race, creed, color, national

origin, Or seéx. ' .

This amendment, which also was deleted, would
have limited affirmative action policies in the De:

w H.RJ. 74 96th Cong.. lst sése., §§1 and 2, 125 Cong. Rec. 6428 and

6482 (1979). The large number of signatures on ilhc discharge petition .

demonstrates that there remains considerable antidesegregation sentime
in the House. U.S., House of Representatives, Democratic Study Group,
“Fact Sheet. Constitutional Amendment on Busing,” July 16. 1979, p. 10.{ .
1 H.R 2444, 96thCong.. 1t sess, §103(c)123 Cong. Rec 5728 (1979),
states:
Nd provision of law shall be canstrued to authorize the Secretary 10
issue any regulation, rule, interpretation, guideline, or order which
requires. as a condition of eligibility to receive Federal assistance, -or
otherwise, the transportation of students or teachers (or the formuia-
tion or adoption of any plan for such transportation) to achieve racial
balance in order to carry out a plan for the desegregation of any
educational institution, sachool, or school system.

1 H.R 2444, 96th Cong.. Ist sess., §101(2). 128 Cong. Rec. 3725 (1979),

states:
~ There is a continuous need to ensure €qual access for all Americans to
educational opportunities of a high quality, and that no individual
should be denied such education opportunities by rules, regulations,
standards, guigelines, and orders which utilize any ratio, quota, or
other numerica! requirement related To race. creed, color, national
origin. Or sex ’

~
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partment, of Education and would have restricted its
enforcement of Title VI df the Civil Rights Act of

1964 and Title IX of the Educatlon Amcndmcnts of-

1972
" An amendmgnt to the FY 1980 Treasury, Postal
Service and General Government Appropriations Act
‘ prohibited the use of guidelines to eliminate
discrimination in some private schools.®
The, amendment,

“Internal Revenue Service (IRS) from implementing
proposed guidelines that would have prevented tax
exemptions for contributions made to private
schools if the schools were found to practice racially
discriminatory policies in admitting minority stu-
dents.'* The proposed guidelines would have applied
to two types of private schools: (1) those that had
been determined by a court or Federal agency to be
discriminatory; and (2) “reviewable schools,” those
that did not have significant minority enrollment and
were formed or expanded during and because of
public school desegregation in the community.!’

The Commission supported IRS efforts to refuse
tax-exempt status for private schools with racially

~ discriminatory admigsions practices. The Commis-

sion Chairman, testifying before the House Ways
and Means Oversight Subcommittee, stated that “the
proposed Revenue Procedure [represents] a neces-
sary and long-overdue step forward in Federal civil
rights enforcement.”'* The amendment eliminates,
for now, a potentially effective mechanism in the
Federal ‘Government for helping to ensure that
private schools do not become escape hatches from
public school desegregation.

Three measures are still pending before the
Congress:  *

® Pub. L No 96-74 [H:R. 4393] (D3 Stat. $77) (Sept. 29, 1979).

' “Proposed Revenue Procedure on Private Tax-Exempt Schools,” 44

Fed. Reg. 9451 (1979).
V7 oIbid.. p. 9452
1 US. Congress, House, Oversight Conimittee on Ways and Mcnns
“Proposed Revenue Procedure on Private Tax-Exempt Schools,” State
ment of Arthur §. Fleming, 96th Cong., Ist sess., Feb 22,1979, p. 18. '
'* HR. 4389, 96th Cong,, Ist sess, §§206, 207(a) and (b). and 208, 128
Cong. Rec. 5457 (1979) sates:
- Section 206. No part of thesfunds contained in this title may be used to
force any school or school dutrict which is desegregated as that term
is defiged m Title 1V of the Cwvil Rights Act of 1964, Public Law 88-
382, 10 1ake any action to force the busing of students; to force on
acCount of race. creed or color the abolishment of any school so
descgregated: or to force the transfer or assignment of any student
attending any elementary or secondary school so desegregated to or
ot a particular school over the protest of his or her parents or
nt
Section 207 (a) No part of the funds contained in this title shall be used
to force any school or school district which is desegregated as tRat

term is defined in Title IV of the Civil Rights Act of 1964, Public Law

88-152. .10 take any action to force the busing of students: to require
16
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‘which passed, prohibits the

(1) The Eagle¢ton-Biden amendment,' attached

to the FY 1980 Labor-HEW Appropriations Act, .

continues a stipulation ¢ontained. by the FY 78
and FY. '79 appropriations acts. The amendment
states that Federal funds may not be used to
coerce any school district to force the busing of
students, or the abolishment (on account of race,
creed, or'color) of any segregated achool, or the

... transfer_or_assignment. of _students_to__particular ... ...

schools over their parents’ objections. In addition,

no funds could be used to transport students. or

teachers to overcome racial imbalance or to carry
~out school desegregation plans.

When this amendment was enacted in FY '78 and
'79, it removed HEW'’s authority to terminate funds
t6 school districts not in compliance with Title VI
where compliance would have required transporta-
tion beyond the nearest schools. Because HEW
could not act, these cases had to be referred to the
Department of Justice for litigation.

The Commission is discouraged because this
amendment has been a part of the Labor-HEW
Appropriations Act for the past 3 years, and there
has not been enough congressional support to defeat
it. It has become almost a tradition for the Congress,
through this amendment, to limit HEW’s capacity to
enforce school desegregation. It is also disturbing
that in 1979 the bill was proposed in committee
rather than on the House floor—a tactic that
blocked any possible dcbatc and defeat of the
amendment.

The Eagleton-Biden restrictions and their impact
on school desegregation were evident in 1979. For
example, the amendment limited HEW's authority

the abolishment of any school so desegregated; or to force on account

of race, creed, or color the transfer of students to or from a particular

school s desegregated as a &ndition precedent to obtaining Federal
funds otherwise available to any State, school district or school!

(b) No funds appropriated in this Act may be used for the transporta- .

tion of students or teachdrs (or for the purchase of-equipment for such
transportation) in order to overcome racial imbalance in any school or
school system, or for the transportation of students or'teachers (or for
the purchase of equipment for such transportation) in order to carry
out a plan of racial desegregation of any shool systein.

Section 208. None of the funds contained in this Act shall be uscd to
require. directly or indirectly, the tramportgtion of any student to a
school other than the school which is nearest the student’s home,
except for a student rcqumng special education, to the school offering
such special education. in order to comply with Title V1 of the Civil
Rights  Act of 1964. For the purpose of this section an indirect
requirement of transportation of students includes the transportation of
sjudents to carry out a plan involving the reosganfzation of the grade
structure of schools, the pairing of schools, or the clustering of
schools, or any combination of grldq restructuring, pairing, or
clustering. The prohibition described in this section does not include
the establishment of magnet schools. i

L 3
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to pvcrbome_unluwt);l_ocﬁéoi te_g‘;cggtion in' Chica-

go, Illinois; where méaningful desegregation would -
‘require substantial transportation of students to

schools other than the school nearest the student’s

_home.™ Because of the amendment, the Secretary of

HEW, Patricia Roberts Harris, was forced to refer
the Chicago matter to the Departthent of Justice for

_appropriate action.* If this amendment is not delet-

ed from the final version of the FY 1980 Labor-

“HEW Appropriations Act, it Will Gontinue {6 limit

Federal enforcement of equal educational offortuni-

(2)  The Roth-Biden bill # would prohibit courts
“from ordering the transportation of students on

the basis of race, creed, or color without a
determination that a discriminatory purpose was a -

principal motivating factor in the constitutional
violations the transportation is intended to cor-
rect. Courts would be required to order no more
relief than reasonably necessary to adjust/student
body compositions to what they otherwj would
have been if constitutional violations had not
occurred. Before issuing such orders,” courts
aould be required to conduct hearings and issue

» Sinoc 1964 the Chicago Public School System has been cited for:

violations of Federal regulations governing desegregation of pupils and
teachers. The Federal response, prior to 1979. has been to withhold
Emergency School Aid Act (ESAA) funds and to seek voluntary
compliance rather than impose termination of Federal financial asistance
to programs generally. In April .1979, HEW charged Chicago with
“deliberate” segregation of students and offered $36 million in Federal
funds as incentive to desegregate. An HEW dosegregation “foasibility™
study, which included mandatery busing, was also submitted to Chicago
officials for consideration in August 1979, However, because of the
Eagleton-Biden Amendment, HEW could not order Chicago to implement
the plan. In September 1979 Chicago initiated a voluntary desogragation
effort that was smessed m having “almost no discornible impact on
desegregation levels.” HEW said that while Chicago had developed plans
1o end racial asignment of teachers, to end segregated clasarooms in
.integrated schools, to improve bilingual education, and to protect minority
taachars; the system had not submitted a plan to end the assignment of
students to racislly segregated schools. In September 1979 Secretary
Patricia Robefts Harris of HEW said that the plan was unacoeptable and
- thit negotiations with Chicago had failed. Educarion Daily, vol. 12, no. 185
(Sept. 15, 1979), pp. 1-2 (n independent, daily newsletter on educational
events and policies published by Capitol Publ. Inc., Washington, D.C);
Gary Orfleld, Reconstruction of Southern Edwoatien: The Schools and the
<1964 Ciwil Rights Act (New York: Wiley-Interscience, 1969), pp. 151-207;
Board of Education, Chicago, Illinois, “Accoss to Excelience: Further

Recommendations for Bqualizing Educational Opportunities” (A plan for .

siable desegregation), Sept. 19, 1979; Statement of Joseph P. Hannon,
general superintendent of schools, Chicago, 1L, Sept. 19, 1979; and
Education Daily, vol. 12, no. 39 (Feb. 18, 1979), pp. 1-2. -

" O October 18, 1979, Secretary Harris anndunced that HEW was
referring the matter to the Department of Justice for appropriate action.
The referral was to take place within 10 days unlees Chicago submitted an
acoeptable desegregation plan. Although Secretary Harris oould allow
Chicago sdditional time before referring the case, she stated that any
further delay would not be granted. On Oct. 29, 1979, the case was referred

to the Departmnt of Justice. Education Datly, vol. 12, no. 201 (Oct. 18,°

1979 p. 2. . _ .
» 8 218, 96th Cong., lst soes., $§2(a), 2(b). Xa), and 3(b), 125 Cong. Rec.
644 (1979), states: » - B

>

) findings of the discriminatory purposes of the

affected the .student composition: Any district,
dburt order requiring interdistrict busing would be
stayed untl all appeals were exhausted or until the
order was vacated by the appellate court. ,

As of October 1979 the bill was atill in the Senate

'Judic‘iary‘Committec. If Kvis enacted into law,
_however, the likely impact

ill be to arrest metro-

politan desegtegation efforts in citiessuch as Wilm-

ington, Delaware, where an interdistrict-remedy has ’
been ordcrgﬁ into effect.
(3)  The National Education Opportunities Act of
1979 » would attempt to establish a national
policy on equal educational opportunity. The bill
provides for the pursuit of desegregation by
providing Federal funds for selected State and
local educational agencies on a 5-year basis. This
Federal support for desegregation would be for
those States that develop a comprehensive pro-
- gram to encourage progress in desegregating their
school systems.** The bill’s goal “is to reduce
" nonvoluntary transportation while increasing reli-

Section 2(s) In ordering the tranaportation of students, the court shall
order no more extensive relief than reasonably necessary to adjust the
student composition by race, oolor, or national origin of the particular
schools affected by the constitutional violation to reflect what the
student composition would otherwise have boen had no such constitu-
tional violation cccurred. ,
() Before entering such an order, the court shall conduct a hearing
and, on the bais,of such hearing, shall make specific written findings
of (1) the discriminatory purpose of each conatitutional violstion for
which transportation is ordered. and (2) the degree to which the
concentration by race, color. or national origin in the student
composition of particular schools affected by such constitutional
violation presently varies from what it would have been had no such
constitutional violation occurred. ..
Section 3(a) Any order by a district oourt requiring directly or
indirectly the interdistrict transportation of any student on the basis of
race, oolor, or national origin, shall be stayed until all appeah in
connection with such order have boen exhausted, except that any such
stay may be vacated by a majority of a court of appeals panel
composed of not less than three members, or a majority of the
Supreme Court.
(b) In any case in which such order is mayed pursuant to subsection
(a) of this section, any appeals that are to be tsken from such order
must be commenced by filing a notice of appeal with the clerk of the
district court within ten days of the date of the entry of such order.
The rocord on appeal shall be transmitted to the court of appoals
within forty days after the filing of the notice of appeal and filed by the
clerk of the court immediately upon receipt of the reoord. The
appeliant shall serve and flle his brief within forty days after the date
on which the record is filed. The appeliee shall serve and file his brief
within thirty days after servioe of the brief of the appellant. The
appeliant may serve gnd flle a reply brief within fourteen days after
servioe of the brief of the sppellee, except for good cause shown, a
reply brief must be filed at lesst three duys before argument. The
appeal shall be heard within fifteen days thereafter and a decision shall
be rendered within forty-five days after argument. NO extension of the
thme periods shall be allowed, except for extraordinary circumstances.

» HR. - 3227, 96th Cong., lst sess. (1979).

% 128 Cong. Rec. 1664 (1979).
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ance on innovative methods to alleviate racial

isolation chosen and developed locally."® The bill

provides an’ opportunity for State and local
individuals to provide the leadership necessary to
accomplish equal educational opportunity.

If enacted the bill might encourage. voluntary
desegregation efforts, but there are major flaws in
‘the legislation that weaken jts potential effective-
ness. The bill places a priority on the reduction of

-“achiey, yement- d;Spamles between-racial-and-socio--

economic groups” at the txpense of cllmmatmg
racial segregation in the schools.’® In addition, by
failing to require specific dcscgrcgatlon rcsu]ts or’
compliance with existing civil rights statutes and
policies as conditions for funding, the bill sacrifices
two important tools for achieving desegregation.

All of these congressional proposals, whether
proposed, enacted, or defeated, detrimentally affect
efforts to provide equality of educational opporguni-’
ty. In effect, the Congress has “aided and abetted the
obstructionists in the field of desegregation by
attempting to make it increasingly ‘difficult to en-
force desegregation policies.”?
The Department of Health, Educatlon
and Welfare

During 1979, HEW attempted to bring State
higher education systems into compliance with Title
VI of the Civil Rights Act of 1964. As a result of
Adams, a suit originally filed in 1970 charging HEW
with failure to enforce Title VI, HEW was required
to develop criteria for examining plans that were to
be submitted by six States for desegregating their
dual systems of higher education.®® In 1978 HEW
issued criteria requiring plans to establish goals for
desegregating student bodies, faculties, staff, and
governing boards in each institution within the State
system and for strengthening traditionally black
institutions,*® and by March 1979 five of the six
* Ibid.
* HR.
states:

Section 3. It is the purpose of this Act to—

(1) establish a national policy on equal educational Gpportunities
affirming the decision of the United States Supreme Court in Brown
against Board of Education;

(2) provide a viable expcnmental mechanism for States and their
local educational systems to |mplement meaningfully the national
policy on equal educational opportunity;

(3) support efforts on an explerimental basis to reduce achievement
disparities between racial and soctoeconomic groups in the schools,
while at the same time set a moral tone within the schools to foster
positive attitudes. values. and social behavior between the majority

and minority community;
4) fuciliute.épere possible, consistent with the objectives stated

3227. 96th Cong.. Ist. sess.. $83(1), (2). (3). (4), &nd (5) (1979),

in' paragraph (3 reduction in the concentration of childten from
minority groups low-tncome families jn certain schools, including
prevention of resegregation after desegregation has been achieved.
primarily by means other than extensive crosstown transportation; and

(5) reduce and eliminate any educational ill effects ruultlng from
the concentration of children frdm minority groups and low-income

-~

States—Arkansas, Florida, Georgia, Oklahoma, atd

- Virginia—had plans accepted by HEW .

‘North Carolina failed to submit a plan based on
the criteria established by HEW.*' As a result, in
March 1979 HEW began administrative epforce.-

‘ment proceedings against North Carolina. These

proceedings can lead to a hearing before an,adminis-
trative law judge, to determine compliance ‘status
under Title V1. Customarily, the initiation of Title ”

-V enforcement proceedings. ‘has resulted-in limited .

deferral of selected Federal funds. North Carolina
filed suit in the U.S. District Court for the Eastern
District of North Carolina secking to" enjoin the
adminigtrgtive proceedings, any fund deferrals or
termin{
implemehtation of the higher education desegrega-
tion criteria established by HEW.»* The district
court denied North Carolina’s request to stop the
administrative hearing, but ruled that HEW could
not defer or terminate Federal funds for the Univer-
sity of North Carolina system until an administrative
finding of noncompliance with Title VI had been
made.3®* The administrative hearing is scheduled to
begin in January 1980.%¢
Title IX |

The protection of Title IX of the Education
Amendments of 1972%® was extended to individuals
who privately ‘seek relief from séx discrimination in

. court rather than by first exhausting Federal admin-

istrative procedures.

In Cannon v. University of Chxcago the Suprcmc
Court of the United States overturned lower court
rulings precluding the right of individuals to sue and
obtain relief against sex discrimination.*® Despite-the
absence of any express authorization in Title IX, the
Court said that its legislative history “plainly indi-
cates” that Congress intended for individuals to
enforce their rights directly through the courts.y

families in schools where such concentration persists.
The priority of purpose manifest in the sequence of subsecs. 3(3) and 3(4),
together with the intimation of subsec. 3(4) that reducing racial isolation
may be inirhical to reducing the achievement disparities, is most disturbing.
1 U.S., Commission on Civil Rights, Desegregation of the Nation’s Public
Scth&'Mmm: Report (February 1979), p. 72.

% Adams v. Richardson, 356 F. Supp. 92 (\D.C)), mod. and q/f"'d., 480
F.2d 1159 (D.C. Cir. 1973), enforced sub. nom. Adms v. Califano. 430 F.
Supp 118 (D.D.C. 1977).

* 43 Fed. Reg. 6638 (February 1978).
» U.S,, Department of Heulth Bducation, and Welfare, Press Conference
Mar. 22,1979, p. 4.

*tIbid., pp. 4-6. »

" State of North Carolina v. Department of Health, Education, and
Welfare, No. 79-217-CIV- 5(EDNC June 8, 1979).

" old a7

» Higher Fducation Daily. Aug. 31,1979, p. 3. .
# Title IX of the Education Amendments of 1972 prohibits sex discrimina
tion in federally-funded education programs, 20 U.S.C. 1681 (1978).

» 99§ Ct. 1946 (1979).

¥ d at 1948,
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JCannon makes clear that Title IX can. now be

enforced by individuals as well as by the Federal
Government, thus, guaranteeing two avenues of

* protection against discriminatory practices.

There were ajso further developments in the
imple&cmaﬁon of Title IX in the executive branch.
The Bepartment of Health, Education, and Welfare
issued a policy interpretation about the application
of Title IX to intercollegiate athletics.*$

'l‘he"'ptirposc*-nf--the---pniic§-~jmer-pr_etalimi---wus.»..m...

provide a franiework for resolvipg complaints and to
. . [ * . cpe
provide a definitive statement of the=responsibilities

under Titfe 1X of institutions receiving Federal finan- -

cial assistance. The policy interpretation  applies
specifically o intercoltegiate athletic programs, bul

HEW notes that “the general principles will often -

apply to club, intramural. and interscholastic athletic
programs.” 1 ' “

The policy interpretation is in three parts. The
first part requires rcwipi:cnl. institutions that provide
financial assisTICE to athletes to use a proportionate
test in making athletic grants-in-aid. so that female
athietes will receive-financial assistance” i propor-
tion to their percentage as athletes at the institution,
For instance. if women constitute 30 percent ot the
ath¥les at a recipient nstitution, then, HEW would
expect, that 30 percent of the financial asskstance
would be awarded to temale athletes. HEW did not

require a propottionate number of scholarships to

men d‘ women. or s¢holarships of equal value.™
but said that it would measure comphiance by diwid-
ing the amounts of aid available for members of cach
sex by the, numbers of male and female participants
in the athletic program.™ ' ' '

The second part of the policy interpretation

covers equivalence in other athletic benefits and op-

portunities listed in the 1975 Title IX implementing

regulation.” Each of the program components should
be™ “equivalent. that is, edual or equal in-effect.”™ ™

« 1.5, Department of Health, Education, and Welfare, Oflice
for Civil Rights, Office of the Secretary, “Titie 1X of:the Educa-
tion Amendments of 1972; A Pulicy Interpretation; Title X and
Intercolleginte Athietics,” 44 Fed. Reg. 413 :

R Id. B

w fd. at T1415

uold. .

w (1) Provision and maintenance  of equipment and supplios:
(2) scheduling of games und practice times; (3) travel and per
diem expenses: {4) opportunity te receive contching nnd wcademic
training; (S) assignment and compensation of goaches and
tutors: (6) provision of locker rooms, practice and competetive
facilities: (7) provision of medical and training services and
fucilities; - provision of housing and dining services and  facit-
ities: and (9) publicity. '

% 44 Fed. Reg. T141%. -
" Id . .
~Id R

D

but the compoﬁcnl; need not be identical for men
and women. ' 1f the components sre not equivalent,
institutions may still be in compliance if the differ-
ences do not have a discriminatory effect.' ’
The third and final part of the policy interpreta-
ton co_nc'crusllhc requirement that institutions cffec-
)ii\'cl)' accommodate the interests and abilities: of
members of both sexes. The policy interpretation
states that in determining complianc HEW will ex»

amine-the “measurement—of- athletic—interests and ...,

abilities.2the selection of sports, and the level of
competition.

The Department of Education
The Department of Education, created by a law
signed on October 17, 1979, will be responsible for

the majority of the Federal educational programs

“and activities*that previously were lodged in the

Department of Health, Education, and Welfare and
other agencies.*” The Department will have a
revamped data collection system that, hopefully,
will ue a more effective tool for obtaining necessary
enforcement information.”

The Diréctor of the Office for Civil Rights (OCR)
will have the authority to enforce all civil rights
laws in all programs administered by the Depart-
ment of Education** Under the Department of
Educatiop Organization Act, the Director of OCR
will be an Assistant Secretary for Civil Rights, an
elevation in authority.#* The increased status of the
Director, a step long recommended by the Commis-
sion, can increas the Qffice’s effectiveness within

- and without the Department. The act also requires
_the Director of OCR to prepare and transmit an

annual report direct{y to the Congress summarizing
enforcement activities and identifying remaining
noncompliance problems. This report should help to
inform Congress of needed legislation and of addi-
tional efforts that can undergird the Department’s
civil rights enforcement activities.

o ld at 71417, ) ; i
v Department of Education Organization Act, Pub. L. No. 96-84, 93 Stat.

668 (1979).  The Department of Education will not be responasible for
Americar Indian or veterans' educationsl programs, Head Start, or child
nutrition programs. The Department of Health, Education, and Welfare
will be renamed the Department of Health and Human Services. -

@ The Office for Civil Rights enforces programs pursuant to Title VI of
the Civil Rights Act of 1964, Title IX of the Education Amendments of
1972, and sec. 304 of the Rehabilitation Act of . 1973. Title VI prohibits
discrimination on the basis of race and national origin; Title 1X of the
Education Amendments of 1972 prohibits discrimination on the basis of sex:
and sec. 504 of the Rehabilitation Act of 1973 prohibits discrimination &n ‘-
the basis of handicap. N .

o Ibid. The Director of the Office for Civil Rights was & GS-18,

"Schedule C. in HEW. The position will be an Executive Level 1V in the

Department of Education. U.S.. Congress. House, Fhe Department of
Education Organization Act. Report No. 96-143, Sept. 28, 1979. p. 12,

* ’
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g “ Equal educational pportunity can only ch\ome a  State and local governments and commdnity leadefs
reality if all three Federal branches-the courts, the  throughout the Nation towards that goal,
pongm, and the’ executive~work in concert with\
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The employment status of minorities and women
has long lagged significantly behind that of white
men. As shown in the Commission’s 1978 report
Social Indicators of Equality for. Minorities and Wom-
en, ' the disparities in unemployment rates of
minorities'and women and of white males increased
between 1970 and 1976. According to recent statis-
tics, these disparities continue to preva:l in- 1979.2
Affirmative action programs, designed to correct
the present effects of past discrimination, have been

attacked recently on the ground that action taken to -

improve the status of minorities and women discrim-
inates against white males.

Despite these attacks, affirmative action received
support in 1979 from the Supreme Court of the
United States as well as from the lower courts.
Moreover, the Equal Employment Opportunity
Commission (EEOC) issued new guidelines on
aﬁinnatwe action and proposed guidelines on reli-
gnoua discrimination in gnployment Other develop-

. ments that signaled continued support for improved

elmployment opportunities were the Comprehensive
Employment and Training Act (CETA) amendment
to aid displaced homemakers in gaining employ-
ment, the Pregnancy Discrimination Act of 1978,

and the recent reorganization of tMe Minority Busi-

ness Developﬁent Agency (MBDA). Although

l{J Commission on Civil Rights, Social Indicators of Egquality for
M rkl and l’ohmf (1978), pp. 28-39 (heresfter cited ns Socke/ Indicators
q( lity) .

ratios of unemploydhent rates (for age 16 and ovn) for black males
andblwkfuuluov«tlmofwmumnluwenﬂmdsz respectivaly, in
1976, (L.e., the unemploymaent rate of black males in 1976 was 2.7 times

higher than that of white males). 2.2 and 2.6 in 1977, 2.7 and 3.4in 1978, and
2.7 and 1.4, respectivaly, in 1979. Thus, einoe 1976 the unemployment rite
of black males has remained close to three times higher than that of white

. males. The situstion has been worse for black females, as thair rate has been

‘been long awaited,

support for affirmative action and improved employ-
ment opportunities for minorities and women con-
tinues, their unemployment rates are still dnspropor-
tionately higher when compared with white males.

Affirmativé Action

During the 1970s, affirmative action programs
‘have been used increasingly to improve employment
opportunities for minorities and women. The first

test of the constitutionality of such programs was in .

the field of education when the Supreme Court of

the United States heard the case of Regents of the -

University of California v. Bakke. * Although the
Court’s opinion of affirmative action progranis had
. its decision was somewhat
ambiguous. A five to four majority, finding the
affirmative action program of the medical school of
the University of California at Davis to be illegal,
ordered that Allan Bakke be admitted.* A slightly
different configuration of Justices, by a second flve
to.four majority, found that some forms of race-
conscious admission procedures are constitutional
and that race can be taken into account when
devising affirmative action programs to redress
present effects of past race-conscious actions.® Be-
cause no one opinion in the 1978 Bakke decision
represénted the views of a majority of the Court, the
more than three times higher than that of white males. Ratios for Hispenic
males-and females were 1.7 and 2.0 in 1977, 1.7 and 2.7 In 1978, and 1.6 and
2.4 in 1979. These ratios are computed from the data provided in U.S.
Department of Labor. Buresu of Labor Statistics, Employment and
Barmings vol. 25, no. 7 (July 1978), table A-64, p. 64, and vol. 26, no. ?
(July 1979). table A-64, p. 65.

' 438 U.S. 265 (1978).

¢ Id at 271
' Id at 328
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permissible reach of alfirmative action programs
remained uncertain. Less uncertainty was expected
to prevail in 1979, since the Supreme Calirt of the
United States had agreed to review a second major
affirmative action case, this time in the ﬂeld of
employment.

United Steelworkers v. chcr * tested the question |

. of whether it is permissible for a company to

establish voluntarily an affirmative action program .

" in the absence of a prior determination of discrimina-

tion. In an effort to ingrease the percentage of Blacks
in skilled jobs, the Kaiser Aluminum Company
established an affirmative action plan at its Gramer-
cy, Louisiana, plant.
union support, set aside 50 percent of its training
slots for black employees. The plaintiff, Brian
Weber, charged that he had been discriminated
against on the basis of race because several blacks
with less seniority had been admitted into the
program. The dlstnct court’ set aside the plan,
finding that a preference based on race is discrimina-
tion in violation of Title VII of the Civil Rights Act
of 1964. The court of appeals upheld this decision.®

On appeal, in a five to two decision, the Supreme
Court of the United States held that “Title VII's
prohibition. . .against racial discrimination does not
condemn all private, voluntary, race-conscious affir-
mative action plans,”* and that “the challenged
Kaiser-USWA plan falls on the permissible side of
the line.”'® In arriving at this decision, the Court
conceded that a literal-interpretation of Title VII's
prohibition against discrimination in employment
‘based on race would support the argument that this
race-conscious plan discriminates against white em-
ployees and, therefore, arguably is unlawful. The
Court decided, however, that the purpose of the act
and not its literal language determines the lawfulness
of affirmative action plans. The legislative history of
the act and the historical context from which the act
arose compelled the conclusion, the Court held, that
the primary purpose of Title VII was “to open
employment opportunities for Negroes in occupa-

* 998 Ct. 2721 (1979).
' 415 F. Supp. 761 (1976).

© " 363F.2d 216 (1977).

* 998 Ct. 2721 (1979), at 2723.
v Jd w2724
" Jd at 2728 .
1" l‘.
1 Jd
¢ Section 70Xj) of Title VII, 42 usc. 520000—20) provides:
Nothing contained in this subchapter shall be intsrpreted to require
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The plan, established with’

liom which have traditiomally been clooed to
them. 11 The Court explnined -

-

It would be ironic indeed lf alaw triuered by a
~ Nation's. concern over centuries of racial injus-
tice and intended to improve the lot of thosé
who_had “been ‘sxcluded from the American
dream so lonf" constituted the first legialative
prohibition of all voluntary, private,

racial segregation and hierarchy.'*

By focusing on the need to improve the opportuni-
ties of the victims of discrimination, the Court
interpreted Title VII to encourage voluntary or
local remedies to employment discrimination.!* Al-
though Title VII prohibits the Federal Government
from requiring employers to give preferenthl treate -
ment to minorities to redress an imbalance in their -
work forces,'* the Court held that its language does
not prohibit such woluntary efforts.’s -

The Court approved the use of affirmative action
as an appropriate voluntary remedy for employment
discrimination, even if it is undertaken with no
admission of prior discrimination by the employer. It
also recognized that the Kaiser plan did not unneces-
sarily “trammel the interests of white workers," by
noting:

s
A

the plan is a temporary m&ure; it is not
intended to maintain racial balance, but limPly
to eliminate a manifest racial imbalance. Prefer-
ential selection of craft trainees at the Gramercy
plant will end as soon as the percentage of black
skilled craft workers in the Gramercy plant
approximates the percentage of blacks in the
local labor force. !¢

The Weber decision has already had a ripple
effect. Two October 1979 decisions in Detroit,
Michigan, have relied heavily on Weber: one, in
upholding!' an affirmative action program designed
to remedy the present effects of past discrimination;
the other, in remanding'* the case for further

any employer. . .to grant prsferential treatmest to any. . ;m
becauss of the race, color, religion, sex, o national origin of '
h'dlvidmhor;mpooumounto!mlmbchmwhbhmynmﬂth :
respect to the total nugber of percsatage. . .employed. .

998 Ct. 2728 (1979), at 2729, 2

" Jd at 2730, .

1* Detroit Police Lisutsnants and Sergeants Amociation v. Young, No. 3-

71937 and No. 3-72264 (B.D. Mich. 1979), &t 79.

1* Detroit Police Officers Associagion v. Soung, 446 F. Supp. 979 (B.D.

Mich. 1978), at 39.

»

.

—-scious-efforts-to-abolish-traditional- pattef'm of R
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. violated Titles V1 and VIL* and retu

consideration. Thdse two closely related suits were
brought by the Detyoit Police Officers’ Association'®
and the Detroit PYlice Lieutenants and Sergeants
Association.® The Police Officers’ Association suit
concerned the affirmative action program regarding
promotions from the kank of patrolman to sergeant,®
and the Police Licutanants and Sergeants Associa-
tion suit concerned an affirmative action program
under which scrgeantﬂ were promoted to lieuten-

documenting a long histdry of discrimination against
blacks within the Detroit Police Department.

In the Detroit Police Officers Association v. Young
suit, the district court found: that the affirmative
action program, which hastened the promotion of
eligible blacks over whites §coring higher on the
eligibility roster, violated the ;\‘:al protection clause
of the 14th amendment and Titles VI and VII of the
Civil Rights Act of 1964.% The, court permanently
enjoined the Detroit Police Depﬁ(tment from oper-
ating the affirmative action program.*

On appeal, the U.S. Court of Appkals for-the Sixth

Circuit r&ersed the judgment of the district court,

. released the pohce department from \hc injunction,

dismissed claims that the affirmative action program
‘\ed the case

to the district. court for further consideration of

constitutional issues. .

In concluding, the court of appeals clearly relied
on Bakke and Weber in distinguishing between
claims of discrimination brought by those who have
traditionally been discriminated against and those
who have not:

a case involving a claim of discrimination
against mémbers of the white majority is not a
simple mirror image of a case involving claims
of discrimination against minorities. . . .When
claims are brought by members of a group
formerly subjected to discrimination the case
moves with the grain of the Constitution and
national pglicy. A suit which seeks to prevent
public acplm designed to alleviate the effects of
past discrimination moves agamst the grain, and

'* Detroit Police Officers Auocmion v. Young, 446 F. Supp. 979 (ED.
Mich. 1978).

% Detroit Police Lieutenants and Sergeants Association v. Young, No. $-
71937 and No. 3-72264 (E.D. Mich. 1979).

% Detroit Police Officers Associstion v. Young, 446 F. Supp. 979 (E.D.
Mich. 1978).

* Detroit Police Lieutenanu and Sergeants Awociation v. Young, No. 3-
71937 and No. 5-72264 (E.D. Mich. 1979), at 3. The plaintiffs claimed that
it should be illegal for the city to promote blacks over whites solely because
of race, espocially when whiteg ranked higher on the list and were, thus,
presumably better qualified.

N testim_ony wag presenteéd” " eliminate a manifest racial imbalance, not a measure

~

the plurality opinion in Bakke which we ‘ﬂnd
controlling ™

The court also noted that if the district court finds
the affirmative action plan allowable it must provide
for _its eventual termination in accordance with
Weber, in which the Supreme Court noted that the,
affirmative action’ plan was a temporary measure to

_the*official action complained of must be sub:*
jected to the analysis prescribed in Weber and”

to'maintain a given balance."

In Detroit Police Lieutenants and Sergeants Associa-
tion v. Young, the district court noted the plaintiffs’
assertion that “there should be no difference be-
tween discrimination against whites and discrimina-
tion against blacks.’'* The court responded, stating:

In a perfect world, plaintiffs would be correct.
The world has been far from perfect for blacks,
however, It has been especially far from perfect
for blacks in the Department and blacks who
applied to the Department. The city did not act
to favor blacks out of malice toward whites, or
even capriciousness: It acted to favor blacks
because as a class, they had been subject to
debilitating discrimination for years on end.*

The court also noted that Weber should apply

- with full force to employees in the public sector and

concluded:

In sum, this Court believes that Héber's allow-.
ance of voluntary affirmative action by private
employers subject to Title VII should be ex-
tended to public employers subject to Title VII
and the Constitution. If anything, the policy
arguments .are more compelling to allow such
affirmative action by public employers than
private ones.*

4
Nor

Finally, the court concluded thatthe 50750 pro-
motional ratio under the affirmative action pro-
gram is reasonable because it:

allows large numbers of white officers to be
promoted as well ds.needed black officers. The
officers are equally qualified. Race-conscious

® Detroit Police Officers Associstion v. Young, No. 78-1163 (6th Cir,,
Oct. 12, 1979), at 1.
“ Id

o 1d at 39,
" r!

" United Steelworkers v. Weber, 99 S. Ct. 2721 (1979), at 2722.

® Detroit Police Lieutenants and Sergeants Association v. Young, No. 8-
71937 and No. 5-72264 (E.D. Mich. 1979), at 68.

» 4

» Jd at 89-90.
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promotions help to remedy present effects of
past. discrimination and also ensure that the
City's operational need for black officers is met.
The affirmative action s)rogum Was necessary
to ensure the rapid eradication of past discrimi-
natory effects; nothing less than race-conscious
promotions could do this.*! ‘

Testimony given at the trial of the police lieuten-
ants case supported the view that not only are

_affirmative action programs demonstrably effective

in improving the employment status of those they

are designed to help, but they also work to enhance

the lives of all our citizens. The Detroit police chief
put is succinctly at trial:

When [citizens] arrive at the precinct stations,
they see some black licutenants sitting behind
the desk making decisions on their lives and
they feel better about that. They will cooperate
with us. They don't feel that we are an army of
occupation.** >

Morcover, testimony showed that black lieuten-
ants directly oversee how persons ‘under arrest are
treated, helping to ensure that laws are enforced
equally and that arrests are proper.*® Black lieuten-
ants’ leadership in crowd control defused potentially
explosive situations and permitted police to treat
barricaded gunmen without fear of crowds, accord-
ing to testimony presented.* The chief of police also
noted at the trial that harmony had gradually
developed between the department and the commu-

_nity, and he attributed this change to the affirmative

action program.**

Finally, testimony at the trial linked the affirma-
tive action plan to fewer citizen complaints, fewer
shootings of police officers, and a lowered crime
rate.* The police chief further testified that “no
police officer has been killed in the line of duty since
1974, when the affirmative action plan was institut-

ld. at 92,

Id. at 100.
Id.

Id. at 101,
Id. at 102.
Id. at 103
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9 C.F.R. §1608, 44 Fod. Reg. 4422 (1979).

. 4" While not specifically requiring affirmative action, Title Vii empowen'.

the BEOC to investigste charges of discrimination under remedial
provisions of section 706 of Title VI1. In the process of an investigation. an
employer may Agree to institute an affirmative action program as part of a
settlement. EROC has also encouraged employers to establish affirmative
action plans voluntarily when discrimination has neither been charged nor
proved. ~

24 ’ .

ed.”’" The court recognized that there are “many

- difficulties with drawing simple conclusions about

difficult problems,”™ but stated that:

This Court believes that no reasonable person

could fail to conclude that given the history of

antagonism between the Department and the
. black community, the affirmative action plan
" was a necessary response to what had been an
angoing city crisis.® §

The Weber Secision has also had the effect of
endorsing Federal activities aimed at securing affir- |
mative action on the part of privat@employers. The
Office of Federal Contract Comiifiance Programs
(OFCCP) of the Department of Labor may now
redouble its effort to require private employers with
Federal contracts to undertake affirmative action to
rectify underutilization of minorities and women. In
addition, the Equal Employment Opportunity Com-
mission may continue to encourage employers to
develop voluntary affirmative action plans in accor-
dance with its guidelines developed in early 1979.

'EEOC Affirmative Action Guidelines

In the absence of a determination by the Supreme
Court of the United States regarding the legality of
voluntary affirmative action efforts, the EEOC in
early 1979 promulgsted guidelines, entitled “Affir-
mative Action Appropriate Under Title VII of the
Civil Rights Act of 1964, as- Amended.”* The
guidelines which became effective on February 20,
1979, describe affirmative action efforts considered
appropriate for compliance with Title VII of the
Civil Rights Act of 1964.¢! In issuing the guidelines,
the EEOC adopted the position that the Congress, in
passing Title VII, clearly intended to encourage
voluntary affirmative action and that “Congress did
not intend to expose those who comply with the act

Section 706(x) of Title V11 provides:

Whenever it ia charged in writing under oath by a person claiming.to
be aggrieved, or a written charge has been filed by s member of the -
Commission where he has reasonable csuse to believe a violation of
this tifle has occurred (and such charge set forth the facts upon which ~
it is Wised) that an employsr, employment agency, or labor organiza-
tion has engaged in an unlawful employment practioe, the Commission
shall furnish such employsr, employment agency, or Iabor organiza.
tion (hereinafter referred to as the “respondent’) with a copy of such
charge and shall make-an investigation of such charge, provided that
such cliarge shall not be made public by the Commission, If the
Commission shall determine, after such investigation, that there i

- reasonable cause to believe that the charge ia true, the Commission
shall endeavor to eliminate any such slleged unlawful employment
practice by informal methods of conference, concillation, and persus-
sion. *

31



to charges that they are violating the very statute
they are seeking to implement."* '
As acknowledged by the EEOC Chair, Eleanor
Holmes Norton, the Bakke ruling and the then
pending Weber case caused many employers to think
they were in untenable positions. Employers 'in the
process o opting voluntary affirmative action
plans nced Jear and concisc guidclincs that would

JR—Y

the Suprcmc Court of the United States had uphc;ld
the decision of the lower courts in Weber, EEOC
would probably have failed in further efforts to
obtain voluntary- affirniative action. EEQC inter-
prets the Weber decision as both supporting its
guidelines and sanctioning plans designed to “‘elimi-
nate manifest racial imbalance.” ¢

A key feature of the guidelines is that an employer
does not have to admit prior acts of discrimination,
but may take action based on ‘“‘historic discrimina-
tion” not within the employer’s control. The guide-
lines state:

It is not necessary that the self analysis [of an
employer's employment practices] establish a
violation of Title VII. This reasonable basis
exists without any admission or formal ﬁndmg
that the person has violated Title VII.

The EEOC, howevVer, will investigate charges that a
discriminatory act occurred resulting from imple-
mentation of an affirmative action plan. If the plan is
found to conform to the guidelines, a determination
of no reasonable cause will be issued. ¢

The Weber and Detroit police decisions, as well as
EEOC’s affirmative actioh guidelines, point towards
improved employment opportunities for minorities.
In addition, other 1979 developmerits also suggest

increased employment opportunities for minorities, -

women, and persons discriminated against because
of their religious-affiliation.

4 29C FR. §1603(a), 44 Fed. Reg 4425 (1979)

4 44 Fed. Reg 4422 (1979).

« UJS.! Equal Employment Opportunity Commlumn Ncws. June 29, 1979,
p- land 3. .

©# 29 C.F.R. §1608.4(b), 44 Fed Reg. 4427 (1979).

® 29 C.F.R. $1608.10(a), 44 Fed. Reg. 4429 (1979).

¢ Comgprehensive Employment and Trlmlng Act Regulations, 44 Fed

Reg. | (April 1979). )

‘e Almdy covered under the CETA mandate were pérsons with limited

English-speaking ability (29 U.S.C. §871(a) 1)}, Native Americans, Alaskan
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alwho:

CETA Amondmont—-Dlaplacod
Homemakers

In April 1979 the 1978 amcndmcnta to the Com-
prehensive Employment and Tyaining Act (CETA)
became effective.¢' One of the amendments provided
for the addition of displaced homemakers to
CETA's mandate.** The Department of Labor regu-
lation defines a displaced homemaker as an individu-

-

‘
(a) Has ngt worked in the labor force for a

substahtial ‘number of years .but has, during.

those years, worked in the home providing
unpaid services for family members; and

+ (BX1) Has been dependent on public gssistance
¢ or on the income of another family member but
is no longer supported by that income; or '

(2) Is receiving public assistance on account of
.dependent children in the home, especially
where such assistance will soon be terminated;
and

(c) 1Is unemployed or underemployed and is
experiencing difficulty in obtaining or upgrad-
ing employment.**

In 1979 Congress appropriated $5 million for
training and employment services to persons eligible
for the new CETA program.** According to the
Department of Labor, priority is to be given to those
with special needs, including eligible applicants 40
yeags of age or older, minority, or rural residents.*

Specific “activities under the displaced home-
makers program will include vocational and on-the-
jab training, job referral and placement, and social

‘services such as legal and financial counseling, child
care, and health and  medical care.** A coordinated

Federal effort involving various programs in opera-
tion at local and State levels should improve services

“currently being provided to displaced homemakers.

‘Natives, and Hawaiian Natives (§872(a)1)). migrant and sedsonal farm-

workefs (§873(bX1)), disabled and Vietnam veterans (§873), handicapped
(§876(b)), youth (§871(a)), and middle-aged workers (§878(ax 1)).

% 44 Fed. Reg. 19997 (1979%.

“ 44 Fed. Reg. 61938 (October 1979),

' Ibid.

1 U.S, Department of Labor, Bmploymem and Training AdminllmtIOn
Field Memornndum No. 334-79, "'Solicitation for Grant Appilcatioms to

.Provide Employment and Training Opportunities for Displaced Home.

makert,” June 21, 1979, p. 2.
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Miriority Business Enterprise

In January 1979 the General Accounting Office
(GAO) released a Téport on the status of minority
business firms in local public wdrks projects.®® The
GAOQ: assessed implementation of the provision in
the Public Works Employment Act which requires
that 10 percent of Federal funds for local public
works programs be “expended" for “‘minority busi-
ness enterprises.”** The GAO found some positive

Q

ERIC

PRI A i Text Provided by ERIC

results since enactment of the provision: for exam-
ple, the act has provided mingrity firms with an
increased share of Federal funds*® enabled new
minority firms to be established, and provided
alrpady-exifting minority firms with work and great-
er §nancial stability.®¢

The GAO, however, also uncovered serious flaws
in the implementation of set-aside provisions, includ-
ing a large number of ineligible firms receiving

funds.®” The GAOQ found thgt companies had not )

been thoroughly investigated for cligibility by the
Economic Development, Administration (EDA) of
the Department of Comécrce. the agency responsi-
ble for implementing the: provision.®® Almost one-
third of the ineligible firms were, in actuality,
companies owned by whites using minorities as
“fronts'' to circumvent the intent of the 10 percent
set-aside provision.®® In 1979 another source report-
ed that “minority fronts” allegedly obtained millions

w U8, Comptroller General. report 10 the Congress of the United States,
Minority Firms on Local Public Works Projects-Mixed Results, No. CED-—
79-9 (Jan. 16, 1979) (hereafter cited as Minonty Firms)  Public works
projects include construction, renovation, or repair of sites across the
Nation to provide fransportation and water to drought.stricken areas
Local: Public Works Capital Development and Investment Act ofg976.
Title I, Pub L. No. 98-28, May 13,1977, §102(4), 91 Stat 116,
# The Public Works Employment Act of 1977 contains a provision
stipulating that at least 10 percent of the $4 billion of Federal funds
authorized for the program be expended for nunority firms. See Pub. L.
No 98.28, Title 1, §103(bX2). 91 Stat. 116, (42 US.C §6705(MH2) (1979))
Eacept to the extent that the Secretary {of Commerce] determines
otherwise, no grant shall be ntsde under this Act for any loca| public
works project unless the applicgnt gives satisfactory assurance to the
Secretary that at least 10 per centum of the amount of each grant shall
be expended for minority business euterprises. For purposes of this
paragraph. the term “minarity business enterprise” meana a businggs at
least 30 per centum of which is owned by minority group membels or,
in case of a publicly-owned business. at least 5L per centum of the stock
of which is owned by minority group members. For the purposes of
the preceding sentence, minority group members are citizens of the
United States who are Negroes. Spanish-speaking. Orientals, Indians,
Eskimos, and Aleuts
The législative history of the MBE provisieh indicates that its purpose was
to helpiremedy discrimination and to ensure that minority businesses were
not excluded from the benefits of local public works programa. By 1979
nearly 30 suits had been fled challenging the constitutionality of the MBE
provisian. One case challenging the provision. Fullilove v. Kreps, 443 F
Supp 233 (SD.N.Y 1977), qff'd 384 F.2d 600<2d Cir. 1978), cert. granted.
Q'S CL 2403 (1979), will be decided by the Supreme Court of the United
Statea. Although the district court held that the MBE provision s
constitutjonal and the U.S. court of appeals affirmed, the Supreme Court of
the Umited States is expected to rule on the applicable conatitutional
standard bf review for remedial racial classifications

C -
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of dollars in Federal contracts that should have been
made available to bona fide minority businesses.®
Another study highlighted other problems in the
Federal Goverhment's pr()grdmé for minority busi-
ness development.®' Ten years after the creation of
the agency responsible for the administration’s mi-
nority business programs, the Office of Minority
Business Enterprise (OMBE), the study reported

that. minority.. firms_wgre . underrepresented in the

economy. It found tha¥in 1972 minority companics
generated 0.7 percent of all American business
receipts.* By 1977 this figure had risen to only 2.1
percent.® "

In October 1979 the Department of Commerce
established the new Minority Busingss Development
Agency, which replaces the Office of Minority
Business Enterprise.** The emphasis of the new
agency, which began operation on November 1,
1979, is on helping minority businesses develop into

"“medium and large-sized’ firms that “produce jobs,

and stability to communities and improve the overall
economy,”® although it will aid smaller firms as
well ¢

)

» Before the provision was enscted, minority firms received 3 percent of
less of the Federal contracts for public works projects. In fiscal year 1977,
for example, minority firms received only $1.1 billiofiout of $85.3 biltion
provided for the projects. Since the enactment of the provision, estimates
indicate that minority firhs have received up to 16 percent of Federal
funds. Mmority Firms, pp. 7-9.

“ Ibid., pp. 13-15.

* [hid., p. 28 The Economic Development Administration conducted a
special nvestigation of 1,386 minority firms and found 12 percent
“ineligible” for funds. According to EDAs criteria, to be considered
eligible for funds a minority firm must have at least 30 percent minority-
groyp ownership requirement.””  Minority-group members must have
“control over management, interest in capital, and earnings commensurate

. with the percentage of minority ownership claimed. . . .The minority. firm

must perform significant work or services or provide supplies under the '
contract and not agt merely as a funnel.”

“ [bid. EDA accepted firms as being “minority” and, thus, eligible for
funds, if they appeared on certain “lists" or were “referred.” In addition,
questionnaires that were filled out by firms were only reviewed through
telephone calls. EDA declared firms eligible or ineligible based on a review
of those questionnaires :

v Ibid., p. 27.

» The Equal Employer, vol. . no. 2, p. 2

« US, Department of Commerce, A" New Strategy for Munority Butiness
Enterprise Development (April 1979)

4 [bid , exhibit 2

4 [bid., exhibit 23}

st IS, Department of Commerce, Department Organization Order Series,
No. 25-4A. “Minonty Business Development Agency,” Oct. 26, 1979, p 1
w US. Department of Commerce, Press Release, Aug 14,1979, p. 1

* 1bid.
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Rollﬁlous .Discrimination In .

oyment .
Although employment discrimination on the basis

of religion is prohibited under Title VII of the Civil

~ Rights Act of 1964, some employers maintain

personnel practices that adversely affect members of
certain religious groups. In response to mounting
concern about this and related problems, the US.
Commission on Civil Rights held a public meeting

_on religious discrimination in April 1979.¢*

Participants at the consultation reported that‘

serious conflicts exist between employment require-
ments and religious observances.® The most fre-
quent conflicts involve employees who worship on a
day other than Sunday being required to work on
their Sabbath.™ Those refusing to comply with
cnfploycrs‘ attendance requirements have been
fofced to resign or, in some ‘instances, have bgem
fired because of their religious observances.” '

This problem has also been addressed by the
Equal Employment Opportunity Commission.
EEQC reports that employers often refuse to hire
applicants once they learn that the applicants will be
unavailaple to work %‘Q’m scheduled days for
religious yeasons.™
upreme Court of the United States jn 1977
ruled
obligated “to make reasonable accommqdation for
the religious obqervanccs of its employees™ unless to
do so would create ‘“‘undue hardship® on the
company.™ Although-the Court did not specify the
exact nature of “‘undue hardship,” except in terms of
financial cost to the employer, it indicated that
hardship would occur if accommodation involved
“more than a de minimis cost’ that must be decided
on a ¢ase-by-case basis.”

The EEOC has responsibility for preparing and
enforcing guidelines to combat religious discrimina-
tion in employment. In 1979 EEOC released pro-
‘posed guidelines to gclarify employers’ responsibili-
ties regardir}glrcligious preference of employees and

** Section 703(a), 42 U.S.C. $20Q0¢.

& 1S, Commission on Civil Rights, "Religious Discrimination. A Ne-
3le<,(ed Issue.” Washington, D.C.. Apt 9-10, l979 (hereafier cited as
“Religious Discrimination: A Neglected 1saue™).

o W. Melvin Adams, "An Overview of the Religious Discriniination

. Issues." a paper prmmcd at the consultation on "Rehgious Discrimination:

A Neglected lssue,” pp. 7.9, 16,19, and 2.

™ Ibid.

" Ibid., pp. 9-12.

1 EEOC held “informational hearings" to better understand the problems
of discrimination b on religion. One issue "repeatedly raised™ at those
heatinga was preseléttion inquiries into applicants’ availability to work.
Proposed Guidelines on Discrimination Because of Religion. BEOC memo-
rlndum Aug. 1979, pp. 2-1.

"

in TWA v. Hardison that an employer is

. ‘(
‘-,. I

to suggest alternatives to acgommodate religious
preference without “‘undue hardship.”™ Under the
proposed -guidelines, after an employee notifies the
business or union that accommodation (a change in
shift, for example) is necessary, the employer or
union would have an obligation to explore possible
alternatives. A refusal to accommodate the employ-
ee would be acceptable only ‘if the employer or
union could demonstrate that to do so would result

_in_an_undue_hardship_for the company, _usually

defined as monetary cost. " The proposed guidelines
also offer suggestions or alternatives that may help
employers implement religious auommodutlon To

alleviate scheduling conflicts, for example, EEOC ~
.may recommend flexible work schedules,™ internal

transfers, or changes in job assignments.™

Additional Employment Opportunities
In the Public and Private Sectors -
Future opportunities for minorities and women to
obtain Federal employmcnt are unclear. Positive
developments in 1979 include the Garcia Amend-

" ment and possible reevaluation of the Professional

and Administrative Career Examination (PACE).
Particularly discouraging for many nonveterans,
including most working women and many minori-
ties, was the Supreme Court’s approval of continued
use of veterans' preference in public employment.
Unrelated but potentially helpful to women's em-
ployment opportunities in both the public and
private sectors is the Pregnancy Discrimination Act
and subsequent regulations.

4

The Garcla Amendment
The Garcia Amendment to the Civil Service

~ Reform Act of 1978 became effective on January 11,

1979.7 This amendment, requires the “immediate”
development of a continuing recruitment program

™ 278 Ct 2264 (1977),at 2272,

" o1d at 2277. “More than a de minimis cost” refers to more than a
teasonable cost that is imposed on a company complying with religious
accommodation.

v U.S., Equal Employment Opportunity Commission, proposed Guidelines

on Discrimination Because of Religion, 29 C F R. §1605 2(¢) and (d), 44 Fed' .

Reg. $3707-08 (1979).

" Ibid. A hardship is not based on the number of persons who may
require the same accommeoxdation .

' Ibid

W bid. ¥

" The Garcia Amendment was ﬁru introduced by Rep. Robert Garcia at
part of the House version of the Civil Service Reform Act of 1978 Pub L
No 9%-4%4, §7151.92 Star. 1182,
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designed to eliminate employment underrepresenta-
tion of minorities* in the Federal Government. On
July 17, 1979, the Office of Personnel Managemcnt
(OPM) announced the creation of the Federal Equal
Opportunity Recruitment Program (FEORP) and
issued draft guidelines providing assistance to other
Federal agencies in their efforts to comply with the

law

The amendment requires each agency to develop

it own recruitment program®*? based on the underre-

Q

presentation of minorities and women in its work
force compared with minorities and wdmen in the
nationgl civilian labor force.*® It requires OPM to
report yearly on its effectiveness:* its first report is
due in January 1980.

Reassessment of PACE
In response to mounting concern regarding al-

leged discriminatory effects of major Federal em-:
ployment examinations, the House Subcommittee on*

Civil Service conducted a hearing in May 1979* on
the use of the Professional and Administrative
Career Examination (PACE), an employment test
used to fill many profesional positions in the Federal
Government.** Representatives from Civil rights
organizations and Federal agencies presented evi-
dence that a racial and ethnic bias is reflected in
PACE and that it screens out a disproportionate
number of minority applicants, especially blacks and
Hispanics, for Federal jobs.*” Witnesses testifying at
the hearing charged that the examination has not
been shown to be job related and that minorities are

% Although the amendment specifically states minorities, EEOC, which
was instructed to determine what constitutes underrepresentation. €xanm-
ined data on Federal employment and the civilian labor force of groups by
gace. national origin. and sex in specific grades. Equal Employment
Opportunity Cotnmisston, “Guidehines for the Development of a Program
to Recruit Minorities and Women in the Federal Service," Bulletin No
720-1,Jan 17,1979, pp. $-6.

o US.. Office of Personnel Management, “Federal Equal Opportunity
Recruitment Program.” FPM Letter 7201, July 17, 1979,

' Pub. [ No 95454, §7151{(cH2Ke), 92 Stat 183

" Ibid

¢ Ibid :

* Represepted nt the hearing  were
Ofttice, the Ofhice of Personnel Management,
and Educational Defense Fund, Inc, National
Lawvers Committee for Civil Rights Under Law,
ican Federation of Government Employees.

* Normally, about 160,000 people take the PACE examination
every year. Of the B0000 who reccive passing grades, only
about 6,000 are actuunlly hited. Professional and administrative
hearing before the Subcomnuttee on Civil Servid®, Y6th Cong.
1st, sess.. Mayv 15, 1979 (hereafter cited as PACE Hearing).

" Al of the represerkagjves from the vrgamzations cited evidence that the
examination does have discriminatary effects Carlo Romero, representing

the General Accounting
the NAACP Legal’
IMAGE, Inc.,
and the Amer-
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relegated to nonprofessional positions bcuusc of
PACE's discriminatory effect. " ‘

At the hearing, a representative from the General
Accounting Office (GAO) reported that PACE
excludes black applicants from Federal employment
disproportioiately in comparisoh to white appli-
cants.* Reacting to the GAO findings, the Commis-
sion expressed the need to réplace PACE ‘and
recommended that alternatives be “thoroughly exp-

lored.”*. The Office -of -Personnel-Management-also...

reported that J.t- is searching “for valid alternative
means of examining competitive applicants that will
have less [adverse] impact on minority applicants”
than PACE.* The Garcia Amendment may ulti-
mately result in alternatives to PACE through the
development of new hiring procedures, recruitment
techniques, and entrance tests.

Vo’toram’ Preference

Many States and local governments as well aé-thc.

Federal Government have legislation requiring that
preference be given veterans seeking government
employment. The most prevalent form' of veterans'
preference is the awarding of bonus points in
evaluating applicant eligibility to those points al-
ready earned on the basis of examination, past
experience, and education.®® When competing for a
job with veterans, these bonus points usually
mean that the nonveteran is at a disadvantage,
because the veteran may have a score equivalent to

'

National IMAGR, Inc., discussed the PACE test results that included data
on Hispanics in Dallax, Texas, and San Francisco. California. The Lawyer’s
Conimittee presented data on the discriminatory impact of the examination
on blacks and Hispanics in San Francisco and in theé' South. The NAACP
Legal and Educational Defensd Fund filed a suit against the use of the
PACE examination alleging discrimination. NAACP Legsl and Education-
al Defense Fund, “Statement.  Before the United States House of
Representatives Comniittee on Post Office and Civil Servicd Subcommit-
tec, Hearings on the PACE examination,” May 185, 1979.

# Ibid.; Alan K. Campbell, Director, Office of Pemnnel Management,

and Clifford 1. Gould. Deputy Director, Federal Personnel and Compenss-

tion Diyjsion, statements at the PACE Hclnng May 18, 1979

* Gould Swtement, pp. 9-10.

** L.ouis Nunez, Staff Dlrcuor. U.8. Commission on Civil Rights; letter to
Gregory Ahart, Director, Human Resources Division, General Account-
ing Office, Apr. 11,1979

st Campbell Statement, pp. 2-3

** Bonus points are not the only form veterans' preference takes. It may
also tnclude noncompetifve placement, “top of the register” consideration

with or withaut passover limitations, or reserving certain jobs for veterans -

only. The Massachusetts statute, for example. provides no bonus points, but
requires that veterans passing civil service tests be listed first in order of
their scores before any nonveterans (i.e., the'lowest rlnking veteran would
be listed just above the highest ranking nonveteran).
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or slightly lower than nonveterans, yet still receive a
higher overall score.*® Veterans’ preference has
always benefited males disproportionately because
the military continues to restrict entry of women
it and advancement ingthe service.* Until recent-
ly, it has also benefitsd whites comparcd to minori-
ties. \

In,recognition of adverse impact on women, an
amendment modifying the use of veterans’ prefer-

~-ence-in"the ‘Federal-Government's-hiring and reten-

‘tion policies was introduced into the Civil Service
Rcform Act of 1978.* The goals of thc amendment
were to ensure that the use of veterans’ preference
focused on those veterans who need and deserve it
most, to give the Federal Government greater
flexibility in selecting qualified candidates, and to
afford women and minorities a greater apportunity

to. compete for and retain Federal jobs* The

veterans’ preference amendment was rejected by
both houses of Congress and is not contained in the
final version of the act.

In June 1979 the Supreme Court of the United
States upheld a Massachusetts law granting prefer-
ence to veterans seeking jobs in the State govern-
ment.*” Although the Massachusetty law granting
veterans' preference has had a severely dispropor-
tionate impact, the Supreme Court found that
because it was not intended to discriminate on the
basis of sex, the law did not violate the equal
protection clause of the 14th amendthent.®* The

assachusetts ruling suggests that unless legislative

form is forthcoming, employment opportunities
for women and minority nonveterans will continue
to be significantly limited by veterans’ preferenck
laws.

* For example, veterans rective $ or 10 points in addition to normal scores.

for Federal jobs. 5 U.S.C. §§2108, 3309. Moreover. a disabled veteran goes
to the top of the list of eligibles for most Foderal positions. 5 U.S.C. §3313.
* Amicus Brief for National Organization for Women et al. at 11-A-2,
Personnel Administrator of Massachusetts v. Feeney, 99 S. Ct. 2282 (1979).
- % Pub. L. No. 95-434. The amendment was proposed by Rep. Patricia
Schroeder and embodied the executive branch’s recommendations for
veterans' preference reform.

* White House Fact Sheet on Proposed Modification of Veterans'
Preference, July 1978,

" Personnel Administrator of Massachusetts v Feeney, 99 S C! 2282
(1979).

* The Court said that while the Massachusetts veterans’ preference statute
may have “sdverse consequences’ for women, adversé effects were not
intendad. The Court felt that the statute did not reflect ** a purpose to
discriminate on the basis of sex.” Personne! Administrator of Massachusetts
v. Feeney, 99 8. Ct. (1979) at 2294. -

* Pub. L.No.97-555, 92 Stat. 2076.

1% 29 C.F.R. $1604, 44 Fod. Reg. 23804 (1979). :

! The Pregnancy Discrimination Act of 1978 was a leguhdve reapome
by the Congress to a Docember 1976 Supreme Court decision which held
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The Pregnancy Discrimination Act of 1978

The Pregnancy Discrimination 'Act of 1978%
requires employers to treat pregnancy, childbitth,

"and related conditions on the same basis as other

medical disabilities that affect employees. The
EEOC sex discrimination guidelines, effective April
29, 1979, govern the act’s implementation.!® These
guidelines cover such employment practices as
hiring, promotion, seniority rights, health insurance,

-and-sick-leave: The-act’s-passage; - if-coupled- with------—--

effective implementation of the guidelines, should be
a positive development for employed women who,
in-the past, have not received benefits and salary
because of pregnancy.'®

In March 1979 the U.S. Commission on Civil
Rights issued a statement supporting the guidelines.
The Commission expressed concern, however, that
the guidelines may riot make it clear to employers
that women must be treated on the basis of their
ability or inability to work, not merely on the bagis
of being pregnant or having related medical condi-
tions.!°?

Equal nghts Amendment

Eight years after the U.S. Congress proposcd the
Equal Rights Amendment (ERA),** s&x discrimina-
tion continued to be a national problem.!* In
employment, for example, ERA, if passed, should
provide an impetus for more effective enforcement
of laws that prohibit sex discrimination and improve
opportunities for w®men.'® By August 1979, 35
States had ratified ERA.1% Three more States must
ratify the amendment by June 30, 1982, for it to
become part of the Constitution of the United
States.'®” ERA's ratification by three-fourths of the

that treating pregnancy differently from other disabilities in employoe
benefit plans did not violate Title VII. General Electric v. Gilbert, 429 U.S.
125 (1976).

% U.S., Commision on Civil Rights, * Commonu on the Bqual Employ-
ment Opportunity Commission Guidelines on Discrimination Because of
Sex Under Title VII of the Civil Rights Act of 1964 as Amended,” Mar. 20,
1979, p. 1.

'* H.RJ. Res. 208, 92nd Cong., Ist sees., 86 Stat. 1523 (1971). Section 1
of the Equal Rights Amendment states that "Equality of rights under the
law shall not be denied or abridged by the United States or by any State on
account of sex."” The basic principle of ERA is that the law cannot treat
men and women differently solely because of their sex. The amendment
grined impetus from the recognition that the legal rights of women are not
fully protected under the U.S. Constitution.

' US., Commission on Civil Rights, Statement on the Equal Rights
Amendment. December 1978, pp. S and 9-12 (hereafter cited a3 Srarement
on ERA) .

% Ibid., p. 12.

% ERAmerics, “Status ofERA Ratification,” Aulust 1979, p. L.

' The 95th Congress on’ Oct. 16, 1978, extended the deadline for
ratification of ERA from Mar. 22, 1979, to June 30, 1982,
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States would result in strengthening Federal and  over was 8.3 percent and 3.5 percent for Hispanics,

State efforts to eradicate all sex discrimination.'** compared with 3.3 percent for white males. For
- : . females age 20 and over, the unemployment rate was
- Equal Pay and Age Discrimination " 11.4 percent for black females and 8.4 percent for

On July 1, 1979, enforcement functions for the  Hispanic females, compared with 5.2 percent for
Equal Pay Act'® and the Age Discrimination Act''®  white females.'*. For teenagers (16-19 years of age),
were transferred from the Department of Labor to  the unemployment. rate for black males was 30.3
the Equal Employment Opportunity Commission."“ percent and for Hll’zpamc male teenagers it was 18.3
~ The transfer can strengthen the enforcement cffortq percent, compared to 12.8 percent for white males.
~mof the two acts by promoting-efficiency and-elimi= - “Theynemploymeént Tate fOF minority teenugers (16= "
nating duplication and inconsistency that have exist- 19 years of age) was markedly worse for females
ed in Federal agencies having responsibility for oo o0 males. For black females it was 38.5
enforcing these laws.''? To assure that both statutes percent, for Hispanic fémales it was 21.8 percent
will be interpreted to provide equal employment oL . e ’
\ . ) . and for white females it was 14.2 percent.!'” These
opportunity, as intended, EEOC is planning to hold employment statistics are virtually the same as those
a hearing in January 1980 to identify the extent of \ ) i
NN . . reported in the third quarter of 1978.118
wage and age discrimination, particularly the prob- Continuing disparities such as th ide litdl
lem of “depressed wages” of jobs held largely by ontinuing |.pa‘r| tes uce as cse provi c itle
ground for optimism about improvement in the

minorities and women.''* There is evidence that the ' Sl
- employment 'status of minorities and women as

“earnings gap” between minority and’ female work- _ ‘ _
ers and white males is’a major mdlcator of employ- ~ compared with white males. Although affirmative
ment discrimination. ¢ action has been supported by the courts in a number

_ of decisions handed down in 1979 and by legislative
The Currént Employment Status of acts and administrative actions, unemployment coh-
Minorities and Women tinues to be a serious problem for minorities and

Department of Labor statistics in, 1979 for blacks " women. If equality is to be achieved in the forseea~
and Hispanics''s show that a significant disparity  ble future, the Nation must make'a major’ commit-

remains in the employment status between these ment to the lmplcmcntatlon of affirmative action as

groups and whites. During the third quarter of 1979, well as to the new employment mmatlvcs undertak-
the unemployment rate for black males age 20 and en during 1979.- . .
1% Sratement on ERA. pp. 11-12. recognizes this lack of needed information a8 a serious mameY. See, Social
1% The Equal Pay Act of 1963, Pub. 1. No. 88-38, 77 Stat. 56 prohibits Indicators of Equality. pp. 2-3. Similar concern was also noted repeatedly
employers from p{ymg employees of one sex less than employees of the by participants at the U.S. Commission on ‘Civil Rights' consultation “Civil
other sex on jobs.that require equal skill. effort, and rc«ponublluy and that Rights lasues of Asian and Pacific’ Americans: Myths and Realitios,"
are performed under similar working conditions. Washington, D.C., )y 8-9, 1979

ne The Federal Age Discrimination Act. Pub 1. No 93 256 (HR. 5383). 1e U.S., Departngnt of Labor, Bureau of Labor Statistics, Employment and °
Apr. 6, 1978, 92 Stat. 189. Eamings, vol. 26, no. 10 (October 1979). table A-59, p. 79. )
1 Exefutive Order 12144 (44 Fed. Reg. 37193, June 26, 1979), Sectious 1 "1 Ibid., table A-64, p. 83.

and 2 of the Federal Reorganizgtion Plan No. 1, 3 C.F.R,, 1978 Comp. at 18 Ibid., table A-59, p. 79. In 1978, the unemployment rate for black males
321: 43 Fed. Reg. 19807 (1978) provided for the transfer of certain . over 2Q was 8.1 percent, for Hispanic males it was 5.7 percent, and for
functions relating tivthe enforcement of equal pay and age discrimination in white males it was 3.2 percent. For black females over 20 it was 11.8
employment programs from the Department of Labor to the Equal = percent, for Hispanic females over 20 it was 11.0 percent, and for white
Employment Opportunity Commission. females over 20 it was 5.2 percent.

w1 Executive Order 12067, June 30, 1978, Weekly Compilation of Presiden- Table A-64 on page 83 shows that teenage employment statistics are also
tial Documents, July 3, 1978, vol. 14, p. 1212 virtually unchanged from last year. The unemployment rate for black males
18 44 Fexd Reg. 63485 (Nov. 2, 1979). 16 to 19 years of age in the third quarter of 1978 was 32.2 percent, for
ne Ibid, Hispanic males it was 18.1 percent, and for white males it was 11.9 percent.
1t At the present time, lnbor force information, including data on For black females it was 38.8 percent, for Hispanic females it was 21.8
unemployment. is not published separately. for Asian and Pacific Island percent, and for white females it was 14 .4 percent.

Americant or American Indians. The US Commission on Civil Rights

30

\‘ll‘ ’ .
* ERIC - ) | o

A - ) T - ~\\' . : ' )



>
a
2
=
o
3
o
0
=
-
)
4
o~
o
o
o
3
©
@
q
3
o

Voting Rights ~
The 15th amendment to the United States Consti-

‘tution states that all “citizens of the United States

who are qualified by law to vote in any elec-
tion. . .shall be entitled and allowed to
vote. . .without distinction of race, color or previ-
ous condition of servitude.”* To enforce this consti-

~ tutional mandate, Congress passed the Voting

Rights Act of 1965, as amended.® Fourteen years
after passage of the Voting Rights Act, however,
action is still being taken to ensure that voting laws,

. practices, and procedures are not adversely affecting

minority voting rights. The U.S. Department of
Justice continues to initiate litigation to protect the
voting rights of minority citizens. The.Department’s
enforcement activities have ‘covered a range of
voting issues affecting blacks, Hispanics, American
Indians, Asian Americans and Alaskan Natives.

The suit flled in 1978 by the U.S. Department of
Justice on behalf of American Indians in Thurston
County, Nebraska, finally ended in 1979 with the
entry of a consent decree.® In its suit against the

_county, the Department of Justice alleged that the .
‘county's change in electing cousity supervisors from
a single-member district election system to an at-

large election system cancels out, minimizes, and
eliminates the voting strength of American Indians.

Under the single-member district election system,

whereby voters from each district elected a member

to the board of supervisors, an American Indian was

1 US. CONST. smend. XV.

' U.&C.J’l!‘ll 1973-19730b-1 (1976) (originally enacted s Voting
1963, Fud. L. No. §9-11, 79 Seat. 437)(oo¢m.du4zusc

mm. 1973004 (1973)).

* United Stastes v. Thurston Couaty, No. n-o-m(o Neb. May 9, 1979)

(consent decres).

. _ / : _
elected from the district that had a majority-Indian
population. Under the at-large system, whereby

'members to the board are elected on a countywide

basis, no American Indian has ever been elected
to the Thurston County Board of Supervisors, al-
though American Indians represent 28 percent of

the county’s population.
The consent decree requires the county to create

seven single-member districts and to retain .them

even after the 1980° census, although reapportion-

ment may be required. Elections are to be held in
1980 for three of tHe districts, two of which have
majority- Indian populations. Bxtensive publicity of
the new single-member district sysfem is required.
Finally, the county will be covered under the
Voting Rights Act for § years. _

The Department of Justice also initiated new
litigation in 1979 involving the voting rights of
American Indians. The Department filed two civil
suits alleging that the voting rights of American
Indians in San Juan County, New Mexico, had been
violated. The Department’s suits allege that the
county discriminated against American Indians by
using an at-large election 'system to elect county
commissioners and by failing to giveé them voting
information in the Navajo language. .

The first suit allefes thas officials violated the
Voting Rights Act when they divided the county

‘into three districts and required each conimissioner

to be a resident of a particular district, but requirod

- ¢ United States v. San Juan County, No. 79-507-C (D. N.M,, MJ\UZI.

1979) (vote dilution suitk and United States.v. San Jush’ Couaty No. 79-
SO‘—C(D NM, ﬂhdJule I979)(Nun3ualwit)



voters to elect commissioners on a countywide
rather than on a districtwide basis, The suit also
alleges that the districts are malapportioned to the
disadvantage of the American Indians, who are
primarily concentrated in one district,

The second suit alleges that the county’s officials

failed to provide oral instructions, assistance, and
other voter registration and election information in
the Navajo language. The minority language provi-

...sions. of_the_VYoting. Rights..Act_.spcciﬁcally require

that jurisdictions covered under section 203 provide

any voting notices, forms, instructiong, and assis-’

tance in the applicable minority language as well a8
in English.® i

There was also litigation involving the voting.

rights of blacks in the States of Alabama and
Mississippi. In July 1979 the Department of Justice
filed a civil suit to prevent county officials in Pike
County, Alabama,* from bypassing the preclearance

procedures under section 5 of the Voting Rights-

Act. Section $ requires jurisdictions covered by the
act to submit new voting laws, practices, and
procedures to the Department of Justice or to the
U.S. District Court for the District of Columbia
prior to their implementation.” '
"In 1974 the county had submitted to the Depart-
ment of Justice a proposal to change from a single-
‘member district election system for electing county
commissioners to an at-large election system with a
residency requirement. Under the new election
system, each commissioner was required to reside in
the district he or she represented, but each of them
would be elected on a countywide basis. The
Department of Justice objected to the change
because it was unable to conclude that the at-large
system would not have & discriminatory effect.
Nevertheless, the county proceeded with elections
for commissioners under the at-large system in 1976
and in 1978. In fact, Pike County also instituted
another voting change that had never béen submit-
ted to the Department of Justice for approval, a

change from the residency district requirementto a .

numbered post requirement (which requires political

s 42U.S.C. §1973aa-la(c) (1976). ST

¢ Unitod States v. Pike County, No. 79-245-N (M.D. Ala. Oct. 12, 1979).

* 42 US.C. §1973(c). Section $ of the Voting Rights Act requires covered
Jurisdictions to submit all proposed changes in voting laws, practices, and
prooedures to the U.8. Attorney General or to the U.S. District Court for
the District of Columbis to_prove that proposed changes do not have the
purpoge or effect of discriminating against racial, ethnic, and/or language
minorities. If the Attorney General holds that a jurisdictions has not met its
burden of proof, a jurisdiction cannot implement the new progedure unless,
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candidates to indicate the specific position they
seek). . / |

"The U.S. District Court for the Middle District of
Alabama held that Pike County's at-large election
system and its numbered post requirement were
unconstitutional. The court declared that the indi-
viduals currently on the Pike County Commission
were holding their positions illegally. The court
ordered the county commission to hold new elec-
tions under the old single-member district system

“unless the Justice Departmeit interposed no objecs -

tion to another type of election system that the
county might wish to enact. '
Efforts of black voters in Mississippi to gain
effective represegtation in the Mississippi State
Legislature received a setback in 1979 when the U.S.
District Court for the District of Columbia ap-
proved - Mississippi’s statutQry reapportionment
plan.* This statutory plan supersedes a court-ordered
plan handed down by the U.S. District Court for the
Southern District.of Mississippi® that would have
provided a greater opportunity than the statutory .
plan for blacks to improve their representation in the
legislature. )
- Blacks opposed the statutory plan because it
provided for fewer majority-black districts and
because it fragmented some previously majority-
black or all-black districts. For example, they al-
leged that some of the majority=black or gll-black
districts were divided up and paired with majority-
white districts. Blacks have decided to appeal the
district court’s decision to the Supreme Court of the
United States. _ ’
There is also controversy in DeKalb County,
Georgia, over the use of the at-large method of

_ electing school board members as well as over the

number of State representatives and size of the 56th
district.?® The 56th district has 75,000 residents who
elect three delegates to the Georgia House of
Representatives on a districtwide basis. Although
the 56th district contains a large percentage (but not
a majority) of blacks, blacks complain that the size
of the district dilutes their voting strength. In fact,
all three delegates from the 56th district are white,’

in an action by the jurisdiction for a declaratory judgment in the U.S.
District Court for the District of Columbia, the court holds that the voting:
cfl}m" proposed by the jurisdiction is not discriminatory in purposs or
effect.
v State of Missisaippi v. United States, No. 78-1425(D. D.C. June 1, 1979).
* Connor v. Finch, 469 F. Supp. 693 (S.D. Miss. 1979). For history of the
case, we Connor v. Finch, 431 U.S. 407 (1977). )
1w “NAACP Says DeKalb Denies Black Voting Rights,” The Atiante
Constitution. Mar. 28, 1979,.p. 12-B.

[}
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Black residents want the county to decrease the size
of the $6th district, and to establish three sidgle-
member districts instead, actions that they believe
would increase their voting strength.

Black residents of DeKalb County also complain
that the countywide method of electing school
board members dilutes their voting strength.!* Cur-
rently all seven members of the DeKalb County .
School Board are white,” but black residents of

_ DeKalb County believe that the establishment of

single-member districts would increase the likeli-
hood ‘that blacks would be elected from districts
where they constitute a sizable percentage of the
residents. The DeKalb County branch of the’
NAACP has asked the Justice Department to
mvcstngatc DeKalb County’s election system,'* and
the Southern Regional Office of the U.S. Commis-
sion on Civil Rights, after its own preliminary
investigation, suppodrted the NAACP’s complaint.
The Department of Justice is now investigating this
situation. '

The issue of redistricting the city council in
Houston, Texas, was also resolved in 1979.12 In 1977
the Houston City Council annexed predominantly
white suburban areas to the city without going

| 9

the redlatn?tmg plan had been opposed by & minori-

ty costition which argued that it was possible for the
city to create four districts with predominantly
minority populations, the Depastment of Justice has
interposed no objection to the plan. On November 6,
1979, Houston voters did 'in fact elect three new
minority council members to the Houston City
Council-—two blacks and one Hispanic. As a result
of that election, there are now four minorities on the
Houston City Council. .

Finally, in September 1979 thc Federal Blectnon
Commission released a study'* which concluded that
there have becn insufficient efforts to meet the
requirements set forth under the bilingual provisions
of the Voting Rights Act. Registration of language
minoritjes and the availability of bilingual personnel
at polling places are an exception rather than the
rule. In addition, printed materials and voting
publicity are rarely made available for language
minorities. Overall, the political participation of
language mikgritjes has been largely ignored. This
may be due to the attitude of most election officials
who consider the bilingual needs of such persons
“very casually,” if at all.'$&

Based on the ‘enforcement activities of the U.S.

through the section $:preclearance procedures of the\ \Department of Justice and on the complaints of

Voting Rights Act. The Department of Justice
opposed the annexation bécause the increased white
population coupled with the city’s at-largé election
system for electing members of the city council

further diluted minority voting strength. Although °

blacks and Hispanics are 38 percent of the city’s
population, only one black and no Hispanics were
.on.the Houston City Council.

The Dcpartmcnt allowed the city to hold a
referendum on August 11, 1979, to permit voters to
decide on increasing the city council from 8 mem-
bers, elected at large, to 14 members, 9 to be elected
from single-member districts and $ to be elected at
large. Blacks and Hispanics opposed the 9-5 plan,
arguing that a city council of more than 14 members
would increase the number -of minority council
‘members even more. Nevertheless, the Houston
voters approved the plan. After the referendum, the
city council approved a redistricting plan that it -
believed would result in three *mindrity council
members—two blacks and one Hispanic. Although

" Toid.

't Toid. and “DeKalb Voting Rights Probe Bogun.” T‘hc Atlanta Coaumu
tion, Apr. 15, 1979, pp. 1-Band 14-B. .

18 Blection Administration Report, vol. 9, no. 16 (Aug. 15, l979) p.3
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minority cjtizens, it is evident that minorities still
need the protection of the Voting Rights Act. The
guarantees of the 15th amendment to the United
States Constitution are yet to be futly achieved. This
Commisdion supports tontinued enforcement of the
Voting Rights Act of 1965.4

Police Practlcu

~ In the spring of 1978, the U.S. Commlsalon on
Civil Rights undertook a national study on police
practices. The purposes of this study were to
examine the nature and. extent of police misconduct,

focusing on the cxc‘éssivc or unnecessary use of
force; to identify formut and informal policies and,
prodedures having a. bearing on police conduct and
djscipline; to -identify the officials and agencies
legally responsible for investigating and resolving
allegations of police misconduct; and to evaluate the
ayuailability ahd effectiveness of accountability sys-
tems.

" U.S, Faderal ENction Commission, Bilingual Election Servce— Volume

HI: A State-of-the-Art (September 1979),
'* U.8, Federal Blection Commission, Preess Releass, Sept. 12, 1979, p. 2.
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In the first phase of the project, which was
completed in Washington, D.C., in December. 1978,
the Commission heard noted authorities in the area
of police practices, civil rights and police group
spokespersons, and Federal Government officials
who discussed significant issues regarding police
conduct and accountability.

In 1979 the Com
phase of the police froject, which included a field
investigation of police practices in_Philadelphia,

ision moved into the second .

<

partment of Justice seeks a court order forbidding
the defendants from engaging in the alleged unconst-

" jtutional practices in the future. It also seeks the

termination of Federal funds until such time as

~ effective reforms are instituted.!*

On October 30, 1979, a Federal district judge
dismissed the major portion of the lawsuit, objecting
basically to the role of the Federal Government in
the action.! The right. to bring a lawsuit of this
nature, the judge maintained, lies not with the

Pennsylvania. There, the Commission held two
public hearings, the'first in February to receive
subpenaed documents and the second on April 16
and 17 to receive testimony from community lead-
ers, government officials, police department repre-
sentatives, and private citizens about thg practices
and procedures of the Philadelphia Policc D?part-
ment. .

In the third phase of the study, the Commission
conducted a field investigation of police practices in
Houston, Texas. A preliminary hearing was held on
June 12 to receive testimony and subpenaed docu-
ments from community and Houston Police Depart-
ment representatives. At a full hearing held on
September 11 and 12, a multitude of community
representatives, Houston Police Department person-
nel, State and Federal officials, and private citizens
testified.

In the final phasc, the Commnsmon will review,
synthesize, and evaluate the information gathered
during its study and will submit a report to the
President and the Congress that will contain its
findings and recommendations for changes in Feder-
al law and policies in the area of police practices.

In 1979 the Department of Justice also took action
aimed at eliminating police misconduct when it filed
suit against the City of Philadelphia charging that its
top city and police officials have established policies
that have resulted in the widespread and severe

abuse of citizens by police officers.!* The first of its -

kind against any police department, the suit alleges

that the defendants have caused deprivation of the

rights of residents of Philadelphia and out-of-State
visitors by subjecting them to systematic physical
and verbal abuse, summary punishment, and raci
and ethnic discrimination ™ As a remedy, the

1 United States v. City of Philadelphis, No. 79-2937 (E.D. Pa filed Au
13, 1979).

" Id

" Id ’

* United States v. City of Pmlndelphh. No. 79-2937 (E.D. Pa,, dism

in part, Oct. 30, 1979).
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““Attorney General but with the aggrieved individual.—

immigration®

Concerned about possible civil rights violations in
the administration of the immigration laws of the
United States, the U.S. Commission on Civi] Rights
in 1977 undertook a study of current immigration
laws and the practices and procedures for its
enforcement. Background research and fleld investi-
gations for the study were completed in 1978

- Regional open meetings on immigration issues were .
vened by the Commission’s State Advisory

ommittees in New York, California, and Texas in
February, June, and September 1978, respectively.
In Nov
hearing Iri Washington, D.C.

On the basis of the background research, fleld
investigation, and testimony received at the hearing
and open meetings, the U.S. Commiasion on Civil

Rights will publish a report that examines civil

rights aspects of United States immigration laws and
their enforcement. This rcport is expected to be
released in 1980. Among the issues to be discussed
are the current immigration selection system, prac:

" tices and procedures of the U.S. Immigration and

Naturalization Service (INS) and the Department of
State in administering the immigration lawh, employ-
er-sanctions legislation, availgbility of constitutional
rights in the immigration expulsion process, and INS

procedures for complaint investigation of its own

employees’ misconduct.
The Select Commission on lmmigralion and Refu-
gee Policy, a 16-member commission created by law '

on October 5, 1978, is chaired by Rev. Theodore
‘Hesburgh and includes Cabinet members, Senators,
chrescntativcs, and four Presidential appointeeo.”

» The four presidential appointees are Rev. Theodore Hubnrlh,

president of the University of Notre Dame, South Bend, Ind.; Ross Matsui
Ochi. executive assistant to Mayor Tom Bradley of Los Angeles, Calif;
Joaquin FrmciSOmro international vice president of the Brotherhood

11

ber 1978 the Commiuion held a national -
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The Select Commission is expected to issue its final
report on September 30, 1980,%! that will *‘study and
ovaluate existing laws, policies, and procedures
governing the admission of immigrants and ref\igees
to the United States and to make such administrative

and legislative recommendations to the President.

of Railway and Airline Clerks; and Cruz Reynoso, sssociate justice of the
Third Appellate District in Sacramento. Calif. U.S.. General Service
Administration, Offkce of the Federal Register, Weekly Compilation of
Presidential Documenn’vol. 13, no. 41 (Oct. 15, 1979), p. 1877

T olbid.

and to the Congress as are gppropriate.”®® A recent

report® by the Interagency Task Force on Immigra-
tion Policy provides background research for the
Select Commission.* That research makes clear that
issues related to immigration are broad and complex.

" Ibid. .
® U.S.. Departments of Justice, Labor. and State. Interagency Task Force

.on Immigration Policy, Stqff Report, (March 1979).¢

% Ibid., p. il



Conclusion

The end of the decade found the Nation at a
pivotal ‘point as it prepared to meet the challenge of
ensuring a discrimination-free life for all its c!#iem

‘Some of the developments in 1979 prd¥ide a%trong

impetus for an action agenda that will consolidate
the civil rights achievements already attained and
also lead the Nation forward on the path toward a
society without discrimination. Other developments,
however, suggest that much work remains to be

done. ‘
e 3

Housing

* Although 1979 court q;cmons help to remedy
discriminatory housing policies and practices, Fed-
eral efforts have not strengthened Title VIII or its
enforcement. Moreover, decent housing for older
persons, minorites, and female«headed households
remains undelivered. .

Education

- ¢ The decision of the Supremc Court of the United

States in Cannon gives an individual the right to sue
under Title IX of the Education Amengments, but it

is also true that administrative enforcement of Title:

IX by the Department of Health, Education, and
Welfare has not been strong or consistent.

Employment
* Although the Weber decision has supplied a ldgal

framework within which voluntary affirmative ac- -

tion programs may be implemented, minority and

women's unemployment levels have remained into-

lerably high.
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% of Commoroo hu
velopment Agency

* Although the Departmen
created the Minotity Business
in an effo improve Fe support for minority
business enterprises, past $forts have not brought
minority .businegses into the Nation’s economic
mainstream and only about 2 percent of the Nation’s
gross business receipts is attributable to minority
businesses. '

Additional Civil Rights Concerns
¢ Although the Department of Justice’s suit in
Philadelphia seeking an end to discriminatory police

.practices indicated, significant Federal concern, a

recent Federal court decision apparently has limited
the Federal role by declaring that the Department of
Justice has no jurisdiction .in local police matters.

In the year ahead, we, as & Nation, must work
together to:
* Decresse the high level of unemployment among
minorities and women;
¢  Provide more low- and moderate-income hous-

_ing and end discriminatory puctioec that preclude

minorities, women, and older persons from gaining
access to decent housing;
* Work in concert to provide equal educational

opportunity;

.+ End discriminatory police and voting rights

practices at the local level; and
¢ Aswure all women their rights as citizens by

- passing and enforcing the Equal Rights Amendment

and by modif‘yins practices such as the veterans'
preference that may preclude minorities and women
from employment opportunities.

e
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We are at the threshold of the 1980s. The .1960s
brought us good laws, and they were enhanced in

. the 1970w by strohg Judicial decisions. Yet, the lack -

of enforcement by the executive branch of.Govern-
ment, the weakening of good legislation by the
Congress, and the diminishing will and vision on the
part of many Americans are discouraging.

Complex issues and difficult strains tear at the
national fabric. If this Nation is to be strong, if we

"

are to be great, and if we are to stand for decency
and justioe, we must renew our dedication to the
promises in the Constitution for equality and justice
for all. Although tensions between groups have
increased recently, we should not falter, but we

should chart a bold course toward the goal of
freedom wyd ju’:iice for all.

* U 8. OOVERNMENT PREINTING OFFICE - 1890 $34-%10/¢'1

’ 5 n



