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{(8lip Opinion) , ~ - .
NOTH: Where. It is feasible, a syllabus (beadnote) will be re- - ' Cl
leased, as 18 being done in connectlen with (thie- case, at the time Y L
14 . the op'lnlon 18 i8sued. The syllabus” constitutes ho part of the opinion - .
e . of the Court but has been prepared by the Reporter of Declsions for .

v, . -the convenjence of the reader. SBee United States v.'Detroit Lumber
\0 o 0Oo., 200 U8, 821, 887. T

- SUPREME COURT OF THE UNITED STATES = .
. ~ :. o .SyllabUS‘ o o | | k,
NATIONAL LABOR RELATIONS BOARD v. YESHIVA -
c UNIVERSITY R
CERTIORARI TO THE UNITED STATEQRCOURT OF APPEALS FOR THE  +f
" %' BSECOND CIRCUIT ‘ . R

(' No.78857. Argued October 10, 1979—Decided February 20, 1980% "

. Yeshiva University Haculty Association (Thion) filed a representation .
. _ petition with the National Labor Relatiofs Board (Boatd), seeking.cer-- ; -
tification as bargaining agent for the full-time faculty members of certain I
schools of Yeshiva University, a private university. The University ‘

. opposed the petition on the ground, hat all of its faculty members are AN
' managerial or supervisory personnel and hence not employees within
the mcaning\(}f the Natio#sl Labor Relations Act (Act). The evidence . .-
at hearings before the Board’s hearing officer showed, inter alia, that a v A
» central administrative hierarchy serves all of the Universi#y’s schools,  ~.! /.
with university-wide policies being formulated by the gentral adminis- L
tration upon approval of the Board of Trustees. Howgfver, the indiyid- /4 e
ual schools within the University ‘aro substantially syfonomous, and the !/

- faculty members at each school. effectively deterpgine its curriculum, ) o

grading system, admission and matricilation standards, ncademic cal-
endars, and course schedules.  Also, the ovenwhélm/, 1g majority of faculty -~
recommendations ns to faculty Hiring; tenure, sabhaticals, termination, /

~ and prometion aro implemented.. The Board granted the Union’s peti--
. tion ﬁ'}d directed an election. Summarily rejecting the University’s
contentfon that its faculty, mefmbers,’are managerial employees, the Board R
# held“that the faculty members are professional employces entitled to - '
the Qct’s\pmtection. After the Union won the election and was certified, - ‘
the University refused to bargatyl. I subsequent unfair labor practice . N
proceedings, tho Board ordéred the Univérsity to bargain angd sought . - 10,
enforcement “in the Court of-Appeals, which denied the petitioh. The i
Court ngr@ﬂi 1%} the fileylty members are professional gmployees under .
§2 (& of the Act;{d thdt the Board had- ignored “the extensive

/
‘

~

/.;‘Together with No. 78—~997, Yeshiva University Faculty Assn. v. Yeshiva

University, also on cettiornri to the same court. _ , ) .
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- control pf Yeshiva’s faculty” over academic and personnel decisions”as
well asfits “crucial role . . . in determining other ccntra} policies. of +the
institution,” and accordingly held that the faculty members are endowed
with ‘“managerimh status” suﬂicxent to remove them from the Act’s
coverage. f

. Held: The UmverSltys full-time faculty members are managerial em-
ployees u«*lu@ed from the Act’s coverage. Pp. 6-16. .

A{a) The authority structure of a university does not fit ne&tly into
the statutory scheme, because authority in the typical “mature” private
university is divided between a central administration and one or more
collegial hodics. The absence of explicit congressional directton does
no@)rocludc the Board from reaching any particular typg of employ-

- mcR%, and the Board has approved the formation of bargaining,units
composed of faculty members on the ground that they are “profes- <
sional employces” under § 2 (12), of the Act. " Nevertheless professionals

. may “be cxempted from coverage under the judicially implied exclysion for

“manggerial employees” when they are involved in developing and
implementing employer policy. Pp. 6-9.

* . (b) Here, application of the managerial exclusion to the University’s
faculty members is not precluded on the fheory that they are not

y aligned with management because thoy are expected to exercige “inde-

_ pendent professional jutlgment” while partu-lpatmg in academic govern-
ance and to pursue professional values rather than institutional interests.
Tho controlling considerat®n is that the f(wulty exercises authonty which -
mn any other context unquestionably, would be managerial, its authority
in academic natters being absolute. The faculty’s professional Inter-
este—ns applied to governance at a university like Yeshiva which ‘del
pends on the professional judgment of its faculty to formulate and
apply policies—cannot be separated from those of 'the institution, and
thus, it cannot be said that a’faculty member exercising independent
judgment acts primarily in his own interest and does not repregent the
interest of his employer. Pp. 9-17. -

(¢) The deference ordinagily due the Board’s exp('rtlse does not re-
quire reversal. of the Court of Appeals’ decision. This Court respeots
the Board’s expertise when its conclusions are rationally based on
articulated facts #nd consistent with the “Att, but hero the Board’s
decision satisfies neither criterior. P. 18.

582 F. 2d 684, affirmed. &

PowrLy, {J., delivered the opinion of the Court, in which Bunarr, C. J,
, and %nwm'r, Rennquist, and ‘Strvens, JJ., joined. BrenwNan, J., ﬁl(,d

a dissenting opimon in which me MMIBHALL and BLAOKMUN JJ
joined.




NOTICH : This opinion is subject to formal revision before Rubllcatlon .
in thwrolunlnary rint of the United States Reports. Readers are re- : o
uested to nottvti he Reporter of Declsions, SBupreme Court of the R e
nited States, Washington, D.C. 20848, ot qn{) typosraggfleal or other : K
formal errors, in order that corrections may be made Defore the pré- T
liminary prln&' goes to press. . : : ! o

SUPREME COURT OF THE UNITED STATES
. Nos. 78-857 AND 78-997 o SRR

National Labor ﬁelations Board,

. - Petitioner, L : _
78-857 v " .\ |On Writs of Certigrari to
Yeshiva University. the United States-Court .

of Appeals for the Sec- ™ .

‘Yeshiva University Faculty B
~ond Circuit.

* Asgociation, Petitioner,

v

‘ 78—997 ‘ ’U "‘ e .
Yeshiva University. S\’ SR .

~

v

" [February 20, 1980] o

» MR. Justice PoweLL delivered the opinion of the Court. .

Supervisors and -managerial employees &re excluded from
« the categories of pmployees entitled to the benefits of collective
" bargaining under the National Labor Relations Act.' The
question presented is whether the full-time faculty of Yeshiva -
- University fall, within thos;,exclusipns. \ o '

I

Yeshiva is a private university which" conducts a broad
range of arts and sciences programs at its five undergraduate
‘ and eight graduate schools in New York City. On October 30, - -

' 1974, the.-Yeshiya University Faculty Association (Union)

filed a representation petition with the National Labor Rela-

. tions Board (Board). The Union sought certification as bar-

¢ - gaining agent for the full-tirme faculty members at 10 of the 13

-

* As.omended, 61 Stat. 136, 73 Stat, 519,729 U. 8. C. §,15% et seq.; see
29 U. 8. C. §§:152 (3), 162 (11), 164 (a); NLRB v. Bell Aerospace Co.
416 U. 8. 267 (1074). ‘ “ "

-
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2. NLRB v. YESHIVA UNIVERSITY

* . "schools.® The University' opposed the.petition on the ground
that all of its faculty rriembersx.re'manageyial or supervisory
‘perspnnel and hence not employees within the meaning of the
National Labor Relations Act (the Act). A Board- -appointed *
o hearing officer held hearings over a perlod of five months, gen-
. - erating & voluminous record.
: Thé evidence at the hearings showed that o central admm-
istrative hierarchy serves all of the' University’s schools.
".Ultimate authority is vested in a Board of Trustees, whosb
- members (other than the President) hold no administrative _' ‘
positions at the University.  The President sits on the Board
of Trustees and serves as chief executive officer, assisted }Jy four
vice presidents who oversee; respectively, medical affairs and
‘science, student affairs, business affairs, and academic affairs.
An Executive Council of deans and administrators makes rec-
" ommendations to the President en a wide variety of matters. |
University-wide policies are formulated by the central ad- | .
.« winistration with the approval of the Board of Trustees, and '~
include general guidelines dealing with teaching loads, salary
scgles, tenure, ,sabbaticals, retirement, and fringe benefits.
The budget for each school is drafted by its dean or director,’
subject to approval by the President after consultation with -
a gommlttee of administrators.® The faculty: ,pax;tlclpate

2 The schools involved t:re Yeshiva .College, Stern College for Women,

. Teacher’s Institute for Womer, Erna Michael College, Yeshiva Program,

James Btriar Sch§pl of General Jewish Studies, .Belfer Graduate School
of Scjences, Ferkauf Graduate School of Humanities and Social Sciences, \

Wurzweiler School of Social Work, and Bernard Revel Graduate School.

The Union did not see[( to represent the faoulty of the medical school,

the graduate school”vf medical sciences, the Yeshiva High Schodl, or any

\ of the theological programs affiliated with the University. A law school

has been opened since the time of the hearings, but it does not figure

in this case. \’
8 At Yeshiva College, budget requests prépared by the senior professor
in each subject area receive the “perfunctory” wpprovul of the Dean “99
» ' percent of tht time and have néver been rejected by the central admlms- ¥
tration. App at 208209, A council of elected department chan'men ¢

J
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S NLRB\v. YESHIVA UNIVERSITY 3

in -University-wide governance through its representatives on
an elected student-faculty advisory council. The only Uni-
versity-wide faculty body i8 the Faculty Review Committee
composed of elected representatlves who adjust grievances byy
informal negotiation and also may make formal recommenda-
tions to the dean of the affected school or to. the PreSudent
Such recommendatlons are purely advisory.

The individual .schools w1th1n the university are substan-
tially autonomous. . Eac headed by a dean or director, and
faculty members at each sthool 1heet formally and mformally
to discuss and decide matters of institutional and professional

_ concern. At faur schools, formal meetings are convened regu-

larly pursuapt to- written bylaws. The rema;mng faculties
meet . wher convened by the dean or director. Most of the
schools also have faculty committees concerned with specml
areas of educational policy. ~ Faculty welfare commlttees

_ negotiate with administrators concerning salary and conditions

of employment. Througly these meetings and committees, the
faculty at each school 'ﬁ‘ectively determine its curriculum,
grading system, admissjon and matriculation standards, aca-

demie calenddrs, and ¢ urse schedules .
[ A

at Ferkauf approves 'tlu‘(’ school’s budget allocations when discretionary
funds are available. Idj at 626-627. Al of these professors were included -
in the bargaining’ llmt approved by the Board. '

4 For'example, the deans at Yeshiva and Frna Michael (,olleges regard
faculty actions ds binding. Id., at 248-249, 312-313: Administritoys
tostlﬁed that no cademic initiative of cither fac ulty had been vetoed since
at least 1968, Aid, at 250, 313. When the Stern College faculty dlsagreed '
with the- donn’*; *msxon to delete the education major, the major was'rein-

~ stituted. Id{, ‘ay 191. The Director of the Teacher’s Institute for Women

testified tha‘t ‘fthc faculty is. the school,” id.,, at 379, while the Director
of the James /Sﬁ'mr Schodl described his posmon as the “executive arm of -
_the faculty,” which had overruled him on occasion, id., at 360-361. All
decisions’ regarding academic matters at the Yeshiva Program and Ber-
nard Revel are made by fncnltv consensus. [d., at 574, 583-586. The
“internal operation of [Wurzweller] has been heavily govemed by faculty
decnsions accordmg to its Dean. [Id., at 502.

¢
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4° . . NLRB v. YEHIVA UNIVERSITY

. Faculty power: at Yeshlva, 's schools éxtgnds ‘beyond strictly
' academic concerns. The f culty ak each schogl make recom- .
“mendations to the dean or' director in every case of Faculty
hiring, tenuire, sabbadicals, termination and* promotlon. Al- \
though ‘the final decision iy reached by the central administra- .
tion on the advice of the dean or director, the overwhelming,
. majority of faculty recommendations are implemented.” * Even
when financial problems in the early 1970s restricted Yeshiva’s
" Budget, faculty- recommendablong still largely controlled per--
sonnel decisions made witliin the constraints imposed hy the
administration. Indeed, the faculty of one school recently ’
drew up new and binding policies expanding their own role in
these matters. In addition,-some faculties make fina] déci-
_ sions regarding the admission, expulsion, and graduation of*
© ~ individual students. Others-have decided questions involving *
teaching loads, student absence policies, tuition and enroll- -
" ment levels, and in one case the ‘location of a sehool.’

. a - J
50ne dean estimated that 98% of faculty hiririg recommendations’were
« " utimately given effect. Id., at 624. .Others could not recall an instance -
when a faculty recommendation’ had bhecn overruled. Id., at 193-104. At
Stern Collegc the Dean ip six years has never ovcrturncd a promotion .
decision. 7d., at 193-194. ~The President has accepted all decisions of the {
. Yeshiva C‘ollogc facdlty as-to promotions and sabbaticals, including deci-
sions opposed by the Dean. Id., at 268-270. At Erna Michael, the Dean
has never hired -a full-time faculty member without the consent of the
affected senior professor, id., at 333-335, apd the Director of Teacher’s In-
i s:’i}gute for Women stated baldly that no teacher had.ever been hired if,
ere was the slightest objection, even on one fa('tf[ty member’s parts”
1d., at 388, The faculty at both these schools have overridden recommen-
dations made by the deans. No promotion or grant of temure hdg eyer
been made at Ferkauf over faculty oppodition. Id., at 620, 633" Tthe
Dean, of Belfer téstified that he had no right to ovcmde faculty decisions
on tenure and nonrenewal.' Id., at 419.
9 The . Director of Teacher’s Institute’ for Women once recommended
that the school move to Brooklyn Yo attract students. The faculty re-
~jocted the proposal and the schgol remhined .in Manhattan. Id, at
379-380. . S
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+ A three-memgber panel of, the Board granted the Union’s
petition in December 1975, and directed an election in a bar-
. "gammg unit consisting of all full-time faculty members &t the
~ affected schools. 221 N. L. R. B. 1053. (1975). The unit
“ included assistant deans, senior professors, and department
" chairmen, as well’as assocdiate prefessors, assistant professors,
and - instructors/, JDeans and directors were excluded. The

ard summar{ly rejected the University’s contention that its
entire faculty are Janagerial, viewing the claim as a request
for. reconsideration of previous\BOard- decisions on the jssue.
Instead of making findings of-fact as to Yeshiva, the Board
referred generally to the record and found no “significant[]”
difference between this faculty and others it had considered.
‘'The Board concluded that the faculty are professional em-
ployees entitled to the protection of the Act because “faculty
partitipation 'in collegial devisionmaking is on a collective
‘rather than individual basis, it is exercised in the faculty’s own
interest rather than %n the interest of the employer,” and final
authority rests with the board of trustees.” 'Id., at 1054
(footnote omitted).® - '

4

7 «Full-time faculty” were defined as those

“appointed to the University in the titles ¢f professor, associate professor,
~ assistant professor, instructor, or any adjunct or v1smng thereof, depart-
ment chairmen, division chairmen, senior faculty and assistant deans,
but excluding . . . part-time faculty, lecturers; principal investigators;
deans, actmg deans and dlrectors, [and o‘(hers not relevant to this ac-
tien].”” 221 N. L. R. B,, at 1057.

" The term “faculty” in thls apinion refers to the members of this unit as
.~defined by the, Board. 2

8 Identical Janguage had been cmployed in at. least two other, Board
decisions. See infra, at 11. Tn this ease, it was not suppforted by u single
citation to the record. Mr. Justice BRENNAN's (Hssent clieg@pn this lan-
guage, post, at 5, and adds that a faculty’s “primary congerns arc academic
. and relate solely to its own professional reputation,” /posty at 11. The

view that faculty governance authority “is exercised Ji\ the faculty’s own

L4
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.6 "7 NLRBy. YESHIVA UNIVERSITY

. - ' The Union won the electioh and was cettified by the Board. -
The University refused to bargain, reasserting its view that
.. the faculty are managerial. Tn the subsequent unfair' labor
- practice proceedmg, the Board refused to reconsider its hold-
ing in the representation proceeding and ordered the Univer- PR
sity to bargain with the Union. 231 N, L. R. B. 597 (1977).
When the University still refused to sit dbwn at the negotiat-
ing-table, the Board sought enforcement in the Coyrt of Ap- .
peals for \(,he Second CGircuit, which denied the petitjon. 582
r F.2d 686 (CA2 1978). )
Since the Board had made no findings of fact, the court
- examined the“record and related the circumstances in con- &
- siderable detail. It agreed that the faculty are professipnal -
‘. employees under § 2 (12) of the ‘Act. 20U 8. C..§152 (12) )
. ‘But the court found that the Board had ignored “the extensive -
- ~control of Yeshiva’s faculty” over academic and personnel
' decisions as well as the “crucial role of the full-time faculty in .
determining other central policies of the institution.” 582 F..
2d, at 698.- The court concluded that such power is not an
_ exerpise of individual prefessjonal. .expertise. Rather, the
faculty are, “in effect, substantially and pervasively operating
the enf,erprlse. Ibid, Accordingly, the.court held that the
faculty- are endowed with “managerial status’ sufficient to

- remove them from the coverage of the Act. We granted cer- ™
tiorari, 440 U. S, 906 (1979), and now affirm. —
SN ‘ :
I ' ~

There is .no evidence that Congress, has considered
whether a university faculty may.organize for collective bar-
~ gaining under the Act. Indeed, when the Wagner and Taft-
Hartley Acts were approved, it was thought that congressional
power did not extend to university faculties because they were
» employed by no n\nproﬁt instikutions which did not “affect com-

2

’

interest”’ mthcr $han that of the university assumes a lack of responsibility
that certainly is not reflected in this ‘record.

"\

Y
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" more? See NLEB v. Catholic Bishop, 440 U. S. 490, 504-
505.(1979).° Moreo’(rer the authority structure of a univer-
sity does not fit neatly within the statutory_scheme we are
~asked to interpret. . The Board itself has noted that the con-
cept of colleglahty “does not square with. the/traditional au-,
thorlty structures with whlch th{e] Act,was designed to cope
in the typical orgaﬁlzatlons of the commercial world ”
Adelpht University, 195N, L. R. B. 639, 648 (1972).

The Act was intended to accommodate the type of manage-
mexnt-employee relatipns that pigvail in the pyramidal hlc;r-
_ . archies of prlvatg industry. *-¥b#fl. In conprast, a,uthonty n
_ the typical “mature” private university is d1v1ded between a

~central administration and one or more collegial bodies. See -

J. Baldridge, Power and Conflict in the University 114 (1971).
This system of “shared authority” evolved from the medieval
mbdel of collegial decisionmaking in which guilds of scholars

‘were responsible only to themselves. See N. Fehl, ' The

Idea of a University in East and West 36-46 (1982); D.
Knowles, The Evolutlon of Medieval Thought 164168 (1962) .
~ At early universities, the faculty were the school. Although
= faculties have been subject to external control in the United:
States since colonial times, J. Brubacher and W. Rudy, Higher
'{ Education in Transition: A History of American Colleges and .
Universities, 1636-1976, 256-30 (1976), traditions of collegial-
' ity continue to play a significant role at many universities,
includ'kng&Yeshiva.‘“ For these reasons, the Boargd has recog-

© ®See also S. Rep. No. 573, 74th Cong., 1Ist Sess, 7 (1935) (digpute
between employer and college professor would not be covered); H. R.
Conf. Rep. No. 510, 80th Cong., 1gt Sess., 36 (1947). (listing professional
employees. covered by new statutory provision without mentioning .
teachers); S. Rep: No. 105, 80th Capg., 1st Sess, 11, 19 (1947) (game).
10 8ee the inaugural address of Wi liams College Pres:dent Paul: Ansei\
Chadbourne, quoted in Kahn, The ‘NLRB and Higher Education: The
Failure of Polieymaking Through Adjudication, 21 UCLA L."Rev. 83, 70,
n. 16 (1973) (“ ‘Professors are sometimes spoken of as working for the
“ college. They'are the college.’ ”’) (emphasis l‘n origina.l)_;l Davis, Unions
. . . i
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'mzed that prmclples developed - for use in the industrial
setting cannot be “imposed blindly on the academic world.”s
Syracuse University, 204 N. L. R. B. 641, 643 (1973).

. The ‘absence of explicit congressional direction, of course,

~ does not preclude the Board from reaching any particular type
of employment.' Se¢ NLRB v. Hearst Publications, Inc.; 322 -
U.S. 111, 124-181 (194%)° Acting underits responmblhﬁy for
adapting the broad provisions of the Act to differing work-
places, the Board, asserted jurisdiction over a university for
the first time in 1970. €ornell University, 183.N. L. R. B. 329,
(1970). Within a year it had approved the formation of
bargammg units composed df faculty members. C. W. Post
Center, 189 N. L. R. B. 904* The Board reasoned -that -
faculty members are ‘‘professianal. employees” within the
meaning of §2 (12). of the Act and ‘therefore are entitled jo
the benefits of .collective bargaining. Id.,at 905; % U‘/S C.
§ 152 (12). uwg
. Yeshiva does flot cqntend that its Ity are not profes-
sionals under the §tatute.. Buteprofessionals, like other em-
ploy es, may \be exempted from coverage undey the, Act’s ex-

.o and ngher Education: Another View, 49 Ed. Record 139, 143 {1968)
~ ' (“The president . . . is not the faculty’s master. He is as much the
faculty’s ‘administrator as he is the board [of trustees’].”); n. 4, supra. ‘
11 The Board has suggested that Congress tacitly approved the forma-
~ tion of faculty units in.1974, when the Act was amended to eliminate the "™
exemption accorded to nonprofit hospitals. "Although Congress appears
to have agreed that nonprofit institutions “affect commerce”, under modern
economic conditions, H. R. Rep. No. 93-1051, 93d Cong., 2d Sess., 4 \
(1974)'; 120 Cong. Rec. 12038 (1974) (remarks of Sen. Williams), there
is nothing to suggest that Congress considered the status of” university

faculties. ’
12The Act proyides "broadly that “employces” ‘have organizational and
other rights, U. 8. C. §157. Section 2 (3) defines “employee” in -

general terms, 39 U. S. C. §152(3); §2(12) defines “professional
employee” in some detail, 20 U..8. C. § 152 (12),; and § 9'(b) (1) prohibits
/ the rd from creating a bargaining unit that includes both professional

and: nonprofessionat employees unless a' majority of the professnonals votg

for-inclusion, 29 U. 8. C. § 169 (b)(l) .

c—
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- - 'NLRB v. YESHIVA UNIVERSITY 0
clusion for “supervisors” who .use independént judgment in
overseeing other employees in the intgrest of the employet,®
or under the judicially implied exclusion for “managerial em-

~ ployees” who are involved in developing and enforcing em-
ployer policy."* Both exemptions grow out of the same con- .
cern: That an employer is entitled to the undivided loyalty
of its' representatives. Beasley v. Food Fair of North Caro-
lina, 416 U. S. 653, 661-662 (1974) ; see NLEB v. Bell Aero-
space Co., 416 U. S. 267, 281-282 (1974). Because the Court
of 'Appeals found 'the'faculty to be managerial employees, it -
did not decide the question of their supervisory status. In
view of our agreement with that- court’s application of the : /

- managerial exclusion,” we also need not resolve that issue of '

- statutory 1nterpretat10n /o
v &

-~ Managerial émployees are defined as those who “ ‘formulate, - S
\ nd effectuate management policies by expressing and makmg

operative the decisions of their employer.”.” NERB v. ‘Belk ,

Aerospace Co., supra, 416 U. S., at 288 (quoting Palace Laun- S
_dry Dry Cleamng, 75 N. L. R. B. 320, 323, n. 4 (1947)).

These employees are “much higher in the managerial struc- .

ture” than tho;e,/‘.explici_tly mentioned by Congress, which "

.“regarded [thern] as so clearly outside the Act that no specific -

exclusionary provision was thought necessary.” Id. at 283.
\Managenal employees’ must exercise discretion w1thm or even

13 An emplovee may be exeluded if he lns authority - -qyer, any one of*
12 enumerated personnel actions, including’ hmng and firing? 20 U. S, C.
§§ 152 (3), 152 (11), 164 (a).. The Board hasg-held repeatedly that pro-
fessionals may be excluded as supervisors. E. g., University of Vermont,
223 N.-L: R. B. 423, 426 (1976); Presbyterian. Medical C’enter 218 .
N. L. R. B. 1266, 1267-1269 (1975). ’ ) P .

4 NLRB v. Bell Aerospace Co., supra. The Board never has doubited

~ that the managerial exclusion may be applied to professiopals if a proper
case. E. g., Sutter Community Hospitals of Sacramento, 227 N. L. R. B.~
181, 193 (1976); see General DPynumics Corp., 213 N. L. R. B. 851,*
857-858 (1974); Westirighouse Electric Corp., 113 N. L. R. B. 337, 339
(1955). ) '

n
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dndependently of estabhshed employer pollcy and must be
aligned with management. See id,, at 286287 {(citing cases).
Although the Board has estabhshéd i firm criteria for deter-
mining when sn employee is so aligned, mormally, an em-ployee o
may be excluded- as managerial only if he represents manage- -
ment - interests by taking or recommendmg dlscretlona.ry ac-
tiof§ that effectively control or implemgnt emplqu ‘policy.”®,
The; Board does not conten ‘the Yeshiva facliltys .
declslonmp.klng is too insignifica, e deemed managerial.*®
Nor does, it suggest ‘that the role of the® faculty is merely ad-s
visory and thus not ‘managerial.*! Instead,: it contends’ that-,
the managerial exclusions cannot be ap.phed in a stm‘lghtfor- "
~ ward fashion to- professional emplgyees because those em- -
ployees often. -appea} to be exercising managerial -authority .
‘when they are merely performirfg routine job dutlesf The "

15E g., Sutter Commumtu Hospztats of Sacramento, supra, 227
N. L. R. B, at 193; Bell Aerospace, 219 N. L. R. B. 384, 385-386" (1975)
(on remand) G’eneral Dynamics Corp, supra,.213 N. L. R. B.,. at 8567,

* gee NLRB v. Bell Aerospace .Co., supra, 416 U. 8., at- 274, 986-89.

16 The Board has found decmlons of fan less,significance’ to the employer
, to b& managerial -when the affected employ€es were aligned with manage-
ment; Swift & Co., 115 N. L. R: B, 752, 753 (1956) (procuremenfirivers -
« who made purchases for employers) ; Ftrestone Tirs ‘and Rubbér Lo,
. 112 N, L.R. B. 571, 573 (1955) (production schedulers) ; Peter Kiewit ~
Sons’ Co., 108 N.. L. R. B, 194, 196 (1953) (lectumrs who indoctrinated
" new employees) Western Efectrw Co 160 N. L. R. B. 420, 423 (1952)
(personnel investigators who made hmng recommendations) ; American
Locomdtive Co., 92 N. L. R. B. 115, 116-117 (1950) (buyers who made
substantial purchases on employer’s behalf) . N

., he Union does argue that the faculty’s authority is merely advisory.
* * But the fact that the administration holds & rarely exercised veto power

does not diminish the faculty’s effective power in_policymaking: a.nd
implementation. See nn. 4, 5, supra. The statutory definition of u;.
.pérvisor” expressly contemplates that those employees who “effectively ' .
recommend” the enumerated actions are to be excluded as superyxsory
20 U. 8. C. §162 (11). Consistent with the concern for divided loyalty,
the relevant consideration is effective recommeridation or control Jather
than final authonty That rutmmtle applles with equal l'orce to the man- -
agenal exclusion. :

‘\
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status of such employees in the Board 8 view, must be g,leter-

, . miped by reference to the “alignment with rhanagement’ cri-

) terion. ' The Board argues that -the Yeshiva faculty are not

~ »{ ahgned with management because they are expected to exer-

cise “independent professional judgment” while participating

.+ in“academic” governance, and because they are neither “ex-

e pected‘to conform to management policies [nor] judged ac-
" *, Y ¢ cording to their cffectiveness in.carrying out those ;)\Ilmes

<" .‘Bgcause of this independence, the Board contends ‘there.is no

"t danger of divided loyalty and no need for the managerial

2 . exclusion. In its view, union pressure cannot .divert the

-

faculty from adhering to the interests of the umversm' be- -
cause the yniversity itself expects its faculty to pursue profes- -

,\s')o/nal values rather than institutional interests. : the ‘Board
. cbneludes t{lat apphcatlo of the managerial exclusion to such
employees would frfrate the national labor policy in favor
of, collective bargaining. / :
This “independent professional jidgment” test ‘was not
apphed in the decision we are asked to uphold. ~The Board’s
opmlon relies exclusively on its previous faculty decisions for
,b(#h legal and factual analysis. 221 N. L. R. B.; at 1054,
But those decisions only <dimly foreshadow the reasoning
~ now proffered to, the Court. Without explanition, the Board
initially announded two different rationales for faculty cases,®
. then quickly transformed them into a litany to be’ repeated
in case after case: (1) faculty authority is collective, (ii}’it is

AN

18 Two cases simply Announced that faculty zu?thority 18 neither man-*
agerial nor supervisory because it ig exercised collectively. C. W. Post
Genter, 189, N. 1. R.-B. 004, 905' (1971); Fordham University, 193
. N. L. R. 134, 135 (1971). Tbe Board later acknowledged that %a
genuine svsteﬁof collegiality would tend to confound us,” but held that

the modern umvemty departs from that system booauqe “ultimate au-

s thquty” is vested in a*board of trustees which neither attempts to convert_
the faculty into managerial entifies nor advises them to advoeate manngc-

ment interests. Adelphi Univdraity, 195 N. L. R. B. 639, 648 (1972).

‘ Seo Fairleigh Dickinsor Uniyersity, 227 N. L. .R. B, 239, 241 (1976).

1 : ’ i ‘
. .
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exercised in the faculty’s own inferest rather than in the inter- |

est of the university, and (ii1) final authority rests with the
.board of trustces. Northeastern’ University, 218 N. L, R. B.
247, 250 (1975); University of Miami, 213 N. L. R. B. 634,

634 (1Q74); sce Tusculum College, 199 N. L. R. B. 28, 30"

(1972).* In their “arguments in this case, the Board’s
lawyers have abandoned the first and thjrd hrariches of thiis
analysis,”® which in any event were flatly inconsistent with 1ts

precedents,” and have transformed the: steond into a theory
+ that does not appear clearlty inemoard opinion.” .

1 Citing these three factors, the Board concludes in ecach case that
faculty are professional employeces. It has never explained the reasoning
connecting the premise with the conclusion, although an argumént similar
to that made by,its lawyers in this case appears in one concurring opin-
“ion. Northeastern University, 218 N. L. R. B. 247, 2567 (1975) (opinion
of Member Kennedy).

20 Although the Board has preserved the points in footnotes tosits Brief,

it. no longer contends that “colleetive anthority” and “lack of ultimate
" authority” are legal rationales. They are now said to be facts which,
respectively, “fortif|y]” the Board’s view that faculty members act in
© their own interest, and contradict the prewise that the university is a
“self-govaerning communit|v] of scholars,” 't{cply Brief for the National
Labor Relations Board 11, n. 8. Cf. n. 8, suph.

2UThe “collective anthority” hraneh has néver been applied to super-
visors who work through committces. F. g., Florida Southern College,
196 N. L. R. B. 888, 889 (1972). Nor was it thought to bar managerial
status for employees who owned enough stock to give them, as a group, a
substantial voice in the employer’s affairs. See’ Side of Hawaii, Inc.,
191 N. L. R. B. 194, 195 (1971); Red and White Airway Cab Co., 123
N. L. R. B. 83, 856 (1959); Brookings Plywood Corp., 98 N. L. R. B.
794, 798-799 (1952). Ultimate authority, the third branch, has never
. bgen thought to be a prerequisite to supervisory or managerial status.
Indeed, it could not be since every corporation vests that power in its
hoard of directors.

22 We do not, of course, substitute counsel’s post hoc rationale for the

rensonit{g supplied by the Board itself. SEC v. Chenery Corp., 332 U. 8.
194, 196 (1947). Beceausg the first and third branches of the Board’s
analysis arevinsupportable, the Board’s only colgrable theory is the “in-
terest of tho employer” branch. The argument presented to us is an
expanded and considerably refined version of that notion.
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s N . P V
The controlling consideration in this case-is that the faculty
of Yeshiva University exercise authority which in any other
context unquestionably would be managerial. Theis', author-
- ity in‘academic matters is absolute. They: decide what courses
~ «will be offered, wheh they will be scheduled,‘and to whom they .
N will be taught. "They debate and dg,ermine teaching methods,
.+ grading policies, and matriculation standards. " They effec-
“~ tively decide whic}i students will be admitted, retained, ‘and.
graduated. On, ocepasion “their views have determined the
size of the student body, the tuifion to be charged, and the
location of a school; When one considers the -function of a .
university, it is difficult to imagine decisions more managerial
than these. To the extent the industrial analogy applies, the
faculty determines within each school the product to be pro-
. duced, the terms upon which .it will be offered, and"'tl% cus-
tomers who will be served.”
The Board hevertheless insists that these decisions are not
managerial because they require the exercise of independent,
\ professional judgment. We are not persuaded by this argu- -
ment. There may be some tension between the Act’s exclusion
of managerial employees and its inclusion of professionals, since
most professionhls in managerial positions continue to draw
on their special gkills and training. But we have been directed
to no authority suggesting that that tension can be resolved
by reference to the “independent professional judgment” ‘eri-
terion 1J_rqp(')sed\ in this case.* Outside the university con-

[ —— pe

.

« 2 The record shows that faculty members at Yeshiva also play a pre-

dominant role in fneult(-f- hiring, tenure, Sabbaticals, termination and pro- -
_ motion. Seo . 4, and n. 5, supra. These decisions clearly have both .
( - managerial and supervisory characteristics. Since we do not reach the

uestion of supervisory status, we need not rely primarily on these features
of faculty authority. : o

24 The. Board has eited po case directly applying an “iddependent pro-
fessional judgment” standard. On the related question of accotintability

for implementation of management policies, it cites only NLRB v. Fuller-
- )




" (1978), enf'd, 506, F. 2d 1402 (CA7 1974) (reversing an
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text, the  Board routinely has applied the managerial and,

supervisory , exclusions to professionals in executive positions
without inquiring whether their decisions were based on man-
agement policy rather than professienal expertise.”® Indeed

the Board has twice implicitly rejected ' the contention that _

decisions based on professmnal judgment cannatbe manage-

" rigl* ‘Since the Board .does not suggest that the “independ-

ent professional judgment” test is to be limited to university
faculty, its new approach would ov’énfﬁ]e sub silentio this
body of Board precedent and could result in the indiscriminate
recharacterization as covered employees 6f professionals work-
ing in supervisory and\inanageria] capacities.

Moreover, the Board’s approach would undermine the

goal it purp'orts to serve: To ensure that employees who exer- °

cise discretionary authority on behalf of the employer will not
divide thejr loyalty between employer and union. In arguin

that a faculty member exercising independent jiidgment acti
primarily in his own interest and"therefore does not represent

-the interest of his employer, the Board assumes that the pro”

ton Publishing Co., 283 F. 2d 545, 550 (CA9 1960), which held that a
news editor “responsibly directed” his department so as to fall within the
definition of a supervisor, 29 U. 8. C. § 162 (11). The court looked in
part to-accountability in rejecting the claim that the editor merely relayed
assignments and fhus was not “responsible” for directing employees as
required by the statute. The case did not involve the mamagerial exclu-
sion and has no application to the issues before us.

26 8ee cases cited at nn. 12 and 13, supra. A strict “conformity to
management policy” test ignores the dual nature of the managerial role,

since managers by definition not ofly conform ta established policies *

but also exercise their own judgment within the range of those policies.
See Bell Aerospace, supra, 219- N. 1. R. B, at 385 (quoting Fastern
Camera & Photo Corp., 140 N. L. R, B. 569, 571 (1963)).

. 20 University of Chicago Library, 206 N. L. R. B. 220, 22,‘1—222 229

tive law judge’s decision which had been premised on the “plofessional
judgment” rationale); Sutter Community Hospitals 0f Sacy
227 N. L. R. B, at 193 (excludipg as mapagerial a elinical sp)cialist who
used jinterdigciplinary professxomﬂ\?lls to run a hospital
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fesglonal interests of the faculty and the interests of the insti-

tution are dlstmct “separable entities with which a faculty

. member could not simultaneously be aligned. The Court of -

Appeals foundrno justification for this distinction, and we per-
ceive none. In fact“\the faculty’s professional interests—as
applied to governance at a university like Yeshiva=—cannot be
. sepdrated from those of the institution.

In such a university, the predominant policy normally is

" to operate a quality institution of higher learning that will
aceomplish broadly defined educational goals within the limits
of its financial resources. The “business” of a university {8
education, and its vitality ultimately must depend on dca-
demic policies that largely are formulated and generally are
implemented by faculty governance decisions. See K. Mor-
‘timer and T. McConnell, Sharing Authority Effectively 2324
11978). Faculty members enhance their own standing and
fulfill their professional mission by ensuring that the univer-
sity’s oblectlves are met. But there can be no doubt that
the quost for academic excellence and institutional distinction

18 & pohcy to which the administrationexpects the faculty .

to adhere, whether it be defined as a professional or an instifu-

tional goal. Tt is fruitless to ask whether an cmployee“ls -

“ex[,)octpd to conform” to one goal or another when the two
* are lessantially the same.” See NLRB v. Scott Paper Com-

27 At Yeshiva, administrative concerns with searce resources and uni-
versity-wide balance have led to occasional vetoes of faculty action. But
sugh infrequent administrative reversals in no way detract from the insti-
tution’s primary concern with the academic responsibilities entrusted to
" thq faculty. The suggestion that 'facglty interests defart from t.h(‘)?b

of the institution with respect to salary and bencfits is even less meritorious
The same is true of every supervisory or managerial employee. Indeed,
there is arguably a greater community of interest on this point in the
~ university than in industry, beeause the nature and quality of a university
depend so heavily on the faculty attracted to the institytion. B. Richrhan
and R. Farmer, Teadership, Goals, and Power in Hjgher Fdueation 258
(1974); see D. Borpheimer, G. Burns, and G. Dumke, The Faculty in
Higher Education, 174-175 (1973).

i
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pany, 440 F. 2d 625, 630 (CA1-1971) ?tractor* owner-opera-
tors) ; Deaton Truck Line, Inc.-v, NLRB; 337 F. 2d 697,699
(CA5 1964), cert. denied, 381 U. S. 903 (1965) (same):

The problem of d1v1ded\10yalty is particularly acute for a
university like Yeshiva, which depends on the professional

. judgment of its faculty to formulate and Qpply cruci pohcles'

constrained only by necessarily general institutiofial gol{ls
The Umvermty reqﬁlres faculty’ phtticipation in governance

because pro(fesswnal expertise - is indispensgble to the for-
golicy28 Tt may
appear, as the Board contends, that the professor performlng ‘

mulation and implementation of academic

governance functions is less “aecotintable” for departures from
institutional policy than a middle-level industrial “manager
whose discretion is more confined. Moreover, traditional sys-
tems of collegiality and tenure insulate the professor. from
some of the sanctions app'?led to an industrial manager who
fails to adhere to- company’ policy. But the apalogy of the
university to industry need not, and indeed caSnot, be com-
plete. It is clear that Yeshivaﬂa'nd like uhiversities must

rely on their faculties to participate in-the making and imple; .

- mentation of their policies. The‘large measure of 1ndepend-

28 3ee\ American Asso*tion for Highcr Education, Faculty *Participa~
tion in Academic Governa _
G. Dumke, supra, at 149-150; Kadish, The Theory of the Profession and

~ Tts Predicament, 58 A. A. U. P. Bull. 120,121 (1972). The extent to °

which Yeshiva faculty recommendations are implemented i8 no- “mere
coincidence,” as Mr. Justick BRENNAN’s dissent. suggests. Post, at 10.
Rather this is an inevitable characteristic of the governance structure
adopted by universitics- like Yeshiva.

« 2 The disgent concludes, citing severdl sccondary authorities, that the’

modern finiversity has undergone changes that have shifted “the task of
operating the universily enterprise” from faculty to administration. Post,
at 12. The shift, if it exists, I8 neither universal nor;"complete. Sec
K. Mortimer & T. MecConnell, Sharing Authorify Effectively 27-28, 158
. 162, 164-165 (1978). In any event, our decigion must be based on the
record before us. Nor can we devide”this case by weighing the probable
*benefity and burdens of faculty collective bargaining. Sce post, at 12-15.
at, after-all, is o matter for Congress, ngt this Court. :

t .

co 22-24 (1969); D. Bornheimer, G: Burns, and -

’
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» - ence enjoyed by faculty members can only increase the danger .
. ‘that divided loyalty will lead to those harms that the Board
' tradltlo ally has sought to prevent. '
. We certairly are not syggesting an application of the mana- -
gerlal exclus1on that would sweep all professionals outside the -
_ Act in derogatlon of Congress" expressed intent to protect
© " - them. The Board has recognized that employees whose deci- -
‘ . smnmakmg is limited o the routine discharge of professional
- fiutles in pfojects to which they have been ‘assigned cannot be
excluded from coverage even,if union m@mbership arguably-
may involve somg divided loyalty.* bnly if an employee’s
- activities fall outside the scope of the duties routinely per-
_ formed by similarly situated professionals will he be found:
+ . aligned with management. We think these decisions accu-
/\ rately espture the intent -of Congress, and. that they provid€
an appropriate starting. point for analysis in cases 1nvolv1ng
proféssmnals alleged to be managerlal - '

, 30 For this reason, architects and engineers functloniﬁg as project cap- -
tains for work performed by teams of professionals are deemed employees
despite substantial planning re:ssponmblIlty~ and authority to direct and
evaluate team members. See General Dynamws Corp., supra,
N. L R. B, at 857-858; Wurster, Beérnardi Emmons, [ 192
N'L R B 1040 1051 (1971); Skidnfbre, Owings & Merrill, 192
N. L. R. B. 920, 921 (1971). See also Doctor's Hospital of Modesto,
Inc, 183 N. L. R. B. 950, 951-952 (1970), enf'd, 489 E. 2d 772 (CA9
'1973) (nurses); National Broadcasting Co., 160 N. L. R Bs 1440, 1441
(1966) ’(broadcast newswriters). In the 'health .care .context, the Board
asks in each case whether the .decisions alleged to be managerial or super-
visory are,“incidental to’” or “in addition to” the treatment of patients, :
. a test Congress expressly approved in 1974 8. Rep. No. 93-768, 93d
Cong 2d Sess., 6 (1974). ’
, ‘ 81 We recognize that this is a starting pomt only, and that other factors'
not present here may enter, into' the analysis in other, contexts. It is plain,
for example, that profesfSors' may not be excluded merely because they
determine the content of their own courses, evaluate their own students,
and supervise their own research. There thus may be institutions of higher
v+ learning unlike Yeshiva where the faculty are entirely or predominantly
S non‘fnanagenal T}Lere also may be faculty members at Yeshlva and lik¢

\ / .
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ijally, the Board contends %Yat the deference due its ex-, -

v

c pertise.in these matters require us‘ to reverse the decigion of
\ the Court of Appesls, The quéstion we decide today is a

.mixed one of fact and law. But the Board’s opinion may be .
searched in’vain for relevant findings of 'fact. The 'absence‘_ of

factual analysis apparently reflects the Board’s view® that g _/ '

. ~the managerla.l statys of particular faculties may be decid
" on the"hasis of conclusory rationales ratherthan examma,tlon '
- of the fécts of each case. " The Court of Appeals took a differ-
ént v1ew nd determined that the faculty of Yeshiva Univer-
. sity ¢ %@t substantially and pervasively operat[e] the
' enterﬁt'ise. 582 F. 2d,"at 698. We find no reason to reject
. this conclusion. As our decisions consiste Etly show, we accord”
great respect to the expertise.of the Bodrd*when its conclusions
are_rationally based on articulated facts and consistent with . .
the Act. Beth Israel Hospital v. NLRB, 437 U, 8. 483, 501 ~ )
L A1978). TIn this se, we'hold that the Boafrd’s deelslon satis- PR
fies neither criteri g :
o _ sl - Af]irmed

“r.
4
r

. . .
v, ‘.4 .
/ T ; ' I
: A

] universities who properly could be i oluded in a bargatning pnit. It may {
be that a rational line could be drawn between tenured find untenured
_faculty members, depending-upon How a faculty is structured and operates.
But we express no apinion on thege questions, for it is clear that the unit
approved by the Board. was far toe broad.”

B R YA '- "
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SUPB ‘UBUBT OF THE UNITED STATBB

T} Nos 78-857 AND 78-997

L] [N

: »
* —_ National Labor Relatlons.Boa_rd,
| Petitioner, . |
. T8-857 v On Writs of Certiorari to

Ea Yeshiva University.

the United States'Court
of Appeals for the Sec-

Yeshiva University Facult | . |
y Souly ond Circuit. =

Association, Petitioner, _ _ ‘
78__997 . \\ .y’. _ o . o . )(
” Yeshiva 'University.' ~

-~

.[February 20,.1980] "

MER. Justice BRENNAN, with whom MR Jus'rxcm WHITE,
MR. JusTicE MARBHALL and MR. JUFICE BI.,ACKMUN join,
dissentihg.

In holding that the full-tune *faculty members of Yeshiva

Uhiversity arg not covered employees under the National
Labor Relations Act, but instead fall within the exclusion for

- gupervisors and managerial employees, the Court disagrees

with the determination of the National Labor Relations

Board. Because-I believe that the Board’s . decision was

neithtr irrational nor inconsistent with the Act, I respectfully

dissent. | * |
v 1

~ Almost 10 years ago t)xe Board first a,sserted ]urlsdlctlon

over private nonprofit institutions of higher education. Cor-

well Universjty, 183 N. L. R. B. 329 (1970). Since then, the

Board has often struggled with the procrustean task of at-
tempting to 1mplement in the altogether different environ-
ment of the academic community the broad directives of a

~ gtatutory schemle designed for the bureaucratic industrial

workplace. See, e. g.,” Adelphi University, 185 N. L. R. B.
639, 648 (1972). Resolution of the particular issue presented
. ; ,

o9
eV

~
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in this case—whether ftlrll-time;faculty members are cogered

“employees” under the Act—is but one of several challenges

confronting.the Board in this “unchartered area.” C. W.

Post Centar, 189 N.'L. R. B: 904, 905°(1971). -
Because at the time of the Act’s passage Congress did i)ot

'contemplite its &, J)phcatron to private universities, it is not
' surprlsmg that the terms of the Act itself proyide no_ answer
" to the question before. us. lndeed the statute ewdenoes 8ig-
“nificant tension as to congressronal intent in this respect by its

explicit inclusion, on the. one hand, of “professrona.l em-

ployees” under § 2 (12), 29 U=~8. C. § 152 (12), and its exclu-
 sion, on the other, of “supervisors” under § 2 (11),29 U. S. C.

§ 152 (11). Slmllarly, when trangplanted to the academic

arena, the Act’s extension of coverage to pnofessronals under”’

§2( 12) cannot easily be squared with the Board-created ex-

clusion of “managerial employees” in the industrial context. -

-See generally NLRB v. Bell Aerospace Co., 416 U S. 267

‘(1974).

entrusted to the Board, not to the judiciary. NLRB wv.

+ . Weingarten, Inc., 420 U. S 251, 286 (1975). 'The Court has
- often admomshed that “[t]he ultlmate problem is the bal-

ancing of the conflicting legitimate interests. The function”
of striking that balance to effectuatA national labor policy is

often a difficult and delicate’ t’esponslblhty, which the_Con-.

gress committed pfimarily to the Natlo al Laba/r Relations
Board, subject to limited -judicial - NLRB'v. Truck
Dn’veré, 353 U. S. 87, 96 (1957). Accord Beth Israel Hos-
pital v. NLRB, 437 U. 8. 483, 501 (19y8); NLRB v. Erie
Resistor Corp., 373 U. 8. 221, 235-236 (1963). Through its
cumulative experience in dea.ﬁng with labor-management rela-

"tions in\a_variety of industrial and nonindustriel settings, it

is the Board that has developed the‘expertise to determine
whether coverage of a partrcu}ar categor;i of employeea would

% . .
~ o

" Primary autpority to resolve these CODﬂlCtSr”&nd to adapt \
the Act to the changing patterns of industrial relations was.

E
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v furthier the objectives of the Act.!- And,through its BT

tinuous oversight of industrial conditions, it i3 the'Board that -~
is best able ¢o formulate and adjust national labor policy 'to
-conform to the realities ‘of industrial life. Accordingly, the = -,
judicishgrole is limited; a cotirt may not sukstifu¥e its own
judgiment for that of the Board. The Board’s Yevision may

be rev1ewed for_its rationality and its consistency with the
Act, but ence “these _criteria are satisfied, the prder must be -

. enforced. See Beth Iirael Hosmtaf V. NLRB \nsf)pm, 9,1; 501
e, ' . o }—A) - 3 ’ R
. C . . A -# \ . , . 0 |
In any event, I believe the Board reached the correct result  * -

in determmmg that Yeshiva’§ full-time faculty is covered
under the NLRA. The Court dees not dispute that the
\ faculty members are professu:), employees” for the pur- :
" poses of collective bargaining‘u er § 2 (12), but nevertheless
finds them exclpded from coverage under thé implied exclu-
. sion for ma,na,gemal eémployees.” 2 The Court explains that

——

1“Tt ig not necessary in this case to make a gompletely definitive lumta— '
_tiop around the term, ‘employee.’ That task has been assigned primarily
. to the agency created by Congress to adminjster the Act, Determination
“of ‘where all the conditions of the relation require protection’ involves
inquiries for the Board charged with this duty. Everyday experience in
" - the admlmstrahon of the statute gives it fanmliarity with the circumstances -
" and backgrounds of employment relationships in various industries, with
the abilities and needs of the workers for self-organization and collective
action, and with the adaptability of collective bargaining for the peaceful
settlement of their disputes with their employers. The experience thus
acqu{red must be brought frequently to bear on the question who is an
employee under the Act. Resolving that question . . . ‘belongs to the '
g usual administrative routine’ of the Board.” NLRB v. Hearst Publica-
\ tions, 322 U’ 8. 111, 130 (1944). Accord, NLEB v. Seven-Up Co., 344
U. S. 344, 349 (1953). '
2 Because the Court congludes that Yeshiva's full-time dfaculty are
managerial employees, it finds it unnecessary to reach the University’s
contention that the faculty are alsa excluded as “supervisors” under §2
(11). Ante, at 9. My discussion therefore focuses on the question of the
faculty’s managerial ‘status, but I would resolve the issue of their super-
v1sory status in a similar fashion. *

"..w'("
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“ftlhe controlling consideration in th1s case i8 that the facul
of Yeshiva Umvermty exercise authomty whlch in any oth
context uﬁquestlonably would be managerial.” Ante, at ¥2.-

, _But the academic commumty is simply not “any ather
, context.” The Court purpopts tp recognize that there are

funda.menta,l differences between the authority structures of

~ the typical industrial and academie institutions which pre-

cludé the-blind transplanting of principles develope in one
arena onto the other; yet it neverthelesy ignores those very

differences ‘in concludmg that Yeshwa s/fatulty 1s excluded
from the Act’s coverage. —

As reflected in the legislative history of the Taft-Ha,rtley
Amendments of 1947, the concern behind the exclusion J’QT
-supervisors under § 2 (11) of the Act is twofold. On th

- hand, Congress sought to protect the rank-and-file employees .
from being unduly influenced in their selection f leaders by

the presence of manpagement representatives in their union.
“If supervisors were members of and active in the union which

represented the employees they supervised it could be possible -

for the supervisors to obtain and retain positions of power in

.the union by reason of their authority over their fellow

union members while working on the job.” NLRB v, Metro-
politan Life- Insurance Co., 405 F. 2d 1169, 1178 (CA2
1968). In addition, Congr wanted to énsure that em-
ployers would not be deprived o} the undivided loyalty of
their supervisory foremen. Congress was concerned that if
supervisors were allowed to affiliate with labor organizations

that represented the rank and file, they might become ac-.
countable to the workers, thus intexfering with the super-

‘visors’ ability to discipline and control the employees in the
interest of the émployer 8

" 38ee H..R. Rep No. 245, 80th Cong., 1st Sess., 14 (1974):
"“The evidence before the committee shows clearly that unionizing super-
‘visors under the Labor Act is inconsistent with the purpose of the act .
It is mcorTsxstent with the policy of Congress to assure to workers freedom
from domination or control by their supervisors in their organizing and

.

N
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Identlcal conmderatlons underlie the exclugion of managerlal )
employees. - See ante, at-9. AlthSugh a ariety of verbal

> ' formulations. have received judicial appraval over the years,

- gee Retail Clerks International Assn. V.. NLRB, 125 U. 8. -
App-B. C. 63, 65-66, 366 F. 2d 642, 644-645 (19662‘, this
Court has recentlx sanctloned a deﬁmtlon of “managerial

' ._employee” that ‘comprises those “who, “formulate and ef-

*  fectuate management policies by expressmg and making op-
erative the decisions of their employer.” See NLEB v. Bell
Aerospace Co, ﬂpra, 416 U. S., at 288. The touchstone of
managerial status i8 thus an alhance with mane,gement and
the pivotal inquiry is whdther the employee in performing his
Rutigs represents his own interests or those of his employer.*
If his actions are undertaken for the purpose of implementing

‘the employer’s- policies, then he is accountable to manage-
ment and may be sub]ect to conflicting loyalties. But if the
employee is a.ct#lg only on his own behalf and in his own
interest, he is covered under the Act and is entitled to the
benefits of collective bargaining.

After examining the voluminous record in this case, the
Board determined that the faculty at Yeshiva exercised its
decisionmaking autiity in its own interest rather than “in

- the lnterest of the employer.” 221 N. L. R. B. 1053 1054

e

bargaining activities. It is inconsistent with our policy to protect the
rights of employers; they, as well ag workers, are entitled to loyal repre-

sentatives in the plants, but when thet foremen unionize, even in.a union
‘that claims to be ‘independent’ of thefunion of the rank and file, they are
- subject to igfluence and control by rank and file union, and, instead of
_their bossing the rank and file, the raniand file bosses them.”

See also S. Rep. No. 105, 80th Cong.,/1st Sess., 3-5 (1947).

~ 48ection 2 (11) of the Act requires, as a condltlon supervisory status,”

that authority be exercised “in the interest of the employer.” 29 U. 8. C.

§ 152 (11). See also NLRB v. Master Stevedores Assn., 418 F, 2d 140,

(CA5 1969); International Union of Brewery Workers v. NLRB 1mu. %

App. D. C. 383,298 F. 2d 297 (1961). '
5The Board held hearings over & five-month period and compiled a

record containing more than 4600 pages of testimony and 200 exhibits.

‘ -
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The Cour’;;, in contrast, ¢an perceive “no justification for this
. distinction” and concludes that the faculty’s interests “cdn-

- - not be separated from those of the institution.” Ante, at 14.°
"But’ the Court’s vision is clouded by its failure fully to.dis-
cern and .comprehend the nature of the faeulty’s role in

university governance. - |

Unlike the purely hierarchical decisionmaking structure.

that prevails in the typidal industrial organization, the bu- +

.« - “*reaucratic foundation of most ‘“‘mature” universities is char-

' * ‘acterized by dual authority systems. The primary decisional
network is hierarchical in nature: Authority is lodged in the
administration; and a formal chain of command runs-from a

" lay governing board down through university officers to indi
vidugl faculty .members and students. At the sametimé.
.there exists a parallel professional network, in which formal
mechanisms have been created to bring the expertise of the
faculty into the decisionmaking process. See J. Baldridge,

Power and Conflict in the University 114 (1971); Finkin, .

~ The NLRB in Higher Education, 5 U. Toledo L. Rev. 608,

.. 614618 (1974). = - : . |

" What the Board realized—and what the Court fails to
prehend—is that whatever influence. the faculty wields 1
university decisionmaking is-attributable solely to its col-
lective expertise as professional educators, and not to any
managerial or supervisory prerogatives. Although the ;ad-
yministration may look to the faculty for advice on matters.of(
professional and academic concern, the faculty offers its

,  recommendations in order to serve its own independent in-

/ ®The Court thus determines that all of Yeshiva's full-time faculby

members are managerial employees, ®ven though their role in university -

decisionmaking is limjled to the professional recommendations of the

faculty acting as a collective body, and even though they supervise and

manage no personnel other than themsglves. The anomaly of such a result

‘v * demonstrates the errér in extending the managerial exclusion to a clais
of essentially rank-and-file employees who .o not represent the interests
of management and who ate not subject to the danger of conflicting loyal-
ties which m(iivated the adoption of that exemption.

\f‘ b
.
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‘terest in creatlng the most effective env1ronment Jor learmng,
teaching, and sqholarshlp And while the administration may
attempt to defer to the faculty’s-competence whenever pos-
sible,, it must and does apply its own distinct perspective to
those recommendations, a perspective that is based on fiscal
and other mana,gemal policies which the faculty has no part™
.in developing. The University always retains the ultimate
declslonmaklng authority, see, ante, at 3, and the administra-
tion gives what weight and import to the faculty’s collective
judgment as it chooses and deems consistent with its own
perception of th:a institution’s needs and objectives.’®

. " As the Board has recognized, due to the um’que Rature of their work,
profcssxonal employees will often make recommendations on matters that

. are of great importance to management But their desire to-exert influence

in “these areas stems from the need to maintain their own. professional
staridards, and this factor—common to all professionals—should not, by
itself, preclude their inclugion in a' bargainiug unit. Seé Westinghouse
Electric Corp., 113 N. k. R. B. 337, 339-340 (1955). In fact, Congress
clearly recognized both that proféssional employees consistently exercise
independent judgment and discfétion in the performance of their duties,
see 29 U. 8. C. §152 (12),%ind that they have a significant intprest in
maintaining certain professmnal standards, seé S. Rep. No. 105, 80th Cong,.,
1st Sess, 11 (1947). Yet Congress spemﬁcally included professlonals-
within the Act’s coverage. -See NLRB v. Boll Aerospace Co., 416 U. 8.
267, 298 (1974) (WHrrk, J., dissenting).

8 One must be careful not to overvalue the significance of the faculty’s
influence on acadertio affairs. "As one co ntator has noted, “it is ‘not
extraordmary for employees to seek to. ‘exert ‘influence over matters
embedded in an employment relationship for which they share a ¢oncern,
or that. management would be responsive to their strongly held desires.”
Finkin, The NLRB in Higher Educatiap, b ‘U. Tolede L. Rev. 608, 616
(1974) Wlio, after all, is better suited “than the faculty to decide what
courses should be oﬁerod how they should be taught, and by what stand-
ards their students should be graded? Employers will often attempt to
defer to their employces’ suggestions, partioularly where—as here—those

recommendations rolate to matters within the unique competence of the

employees. .
Moreover, insofar as faoulty members are given some say in more tmdi-
tional managerial dedisions such as the hiring apd promotion of other per-
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“The premise of a finding of managerial status i§ a deter-
mination that the excluded employee is acting on behalf of
~management and is answerable to a higher authority in the
exercise of his responsibilities. The Board has consistently
implemented this requirement—both for professional and non- .
professional employees—by conferring managerial st@tus only
upon those employees “whose interests are closely aligned
with management as tfue representatives of management.’”
(Enfphasis added.) E. g., Sutter Community Hospitals of
Sacramento, 227 N. L. R. B. 181, 193 (1976); Bell "Aero-
space, 219 N. L. R. B.*384, 385 (1975); General Dynamics
Corp., 213 N. L. R. B. 851, 857 (1974). Only if the em-
ployee is expected to conform to management policies and is
judged by his effectiveness in executing those policies does
the danger of divided loyalties exist.
Yeshiva’s faculty, however, is not accountable to the ad-
ministration in its governance function, nor is any individual
faculty member subject to personal sanetion or control based

- somnel, such discretion does not constitute an adequate basis for the
conferral’ of managerial or supervisory status. Indeed, in the typieal
industrial context, it is not uncommon for the ecinployees’ union to be
given the exclusive right to remmend- personnel to the employer, and
these hiring-hall agreements have been upheld even where the nnion
requires n worker to pass a union-administered skills test as a condition of ¢
referral.  See, e. ¢, Heat & Frost Insulators Local 42 (Catalytic Constr.

Co.), 164 N. L. R. B. 916 (1967); sec generally Teamsters Local 367 v. (
- NLRB, 365 U. S. 667 (1961). '
® The Board has also explained that the ability of the typical professional
employee to influence company policy does. not bestow munagyiinl
Authority : . . _ '
“Work which is based on proféssional competence necessarily involves a
_ consistent. exercise /of diseretion and judginent, else professionalism would ,
\ _ not. be involved. Nevertheless, professional employees plinly are not the -

«- same as management employees either by definition or in authority, and
managerinl authotity is not vested in professional (‘ln[)IOY(‘()ﬂ merely by ,
virtue of their professional stytns, or beeause work performed in that
stitus may have a hearing on company direction.” General Dynamics
Yorp., 213 N. L. R. B. 851, 857-858 (1974). v

“w

'
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*  on the administration’s assessment of the worth of his recom-
mendations. When the faculty, throug}l the schools’ ad-
_+¢  Visory committees, parti¢ipates in university decisionmaking”
on subjects of .academic policy, it-does not serve as the “repre-
sentative of management.” * TUnlike industrial supervisors
and managers, university professors are not hired to “make -
operative” the policies and decisions of their employer. Nor
are they retained on the condition that their interests will
. correspond to those of the university administration. Indeed,
the, notion that a faculty member’s professional competence
could depend on his undivided loyalty to management is
antithetical to the whole concept of academic freedom. Fac- -
ulty members are judged by their employer ofl the quality of
their teaching and scholarship, not on the compatibility of
their advice with administration policy. Board Member
. Kennedy aptly concluded in his concurring opinion in North-
eastern University, 218 N. L. R. B. 247, 257 (1975) (footnote .
omitted): ) '
“['TThe influenct which the faculty exercises in many
- areas of academic governance is insufficient to make
. them ‘managerial’ employees. Such influence is not
_ exercised ‘for management’ or ‘in the interest of the
employer,’ but rather is exercised in their own profes-

¢

gentatives, the Board has not hesitated to exclude them from the Act’s

coverage as managerial or supervisory personnel. Compare University of

Vermont, 223 N. L. R. B, 423 (1976) (excluding department chairman as

supervisors) and University of Miami, 213 N. L. R. B. 634 (1974) (ex-

, cluding deans as supervisors) with Northeastern University, 218 N.L.R.B.

247 (1975) (department chairmen included within bargaining unit because

tfey act ptimarily as instruments of the faculty), and Fordham University,.

193 N. L. R. B. 134 (1971) (including department chairman because they

are eonsidered to be representatives of the faculty rather than of thé

“administration). In fact, the hargainimg unit %ipptoved by the Board in

+ the present ease excluded deang, acting deans, directors, and principal

investigators of research and training grants, all of whom were deemed to
exercise supervisory or mmmgeriul authority. Sece ante, at 5, 'n. 7.

\ 10 Whese faculty members acﬁally do serve as management’s repre-

. 30
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sional interest. The best evidence of this fact is that
‘faculty members are generally not held accouritable by or
to the administration for their faculty governance func-
tions. Faculty criticism of administration policies, for
example, is viewed not as a brehch of loyalty, but-as an

. exercise in academic freedom. So, toe, intervention by
the university administration in faculty deliberations
would most likely be considered an mfrmgement upon
academic freedoms. -Conversely, university administra-
tions rarely consider themselves bound by fa,culty
recommendations.”

.

It is no answer to say, as does the Court, that Yeshiva's

' faculty and administration are one and the same because their._
® interests tend to coincide. In the first place, the National
Labor Relations Act does not condition ‘its ‘coverage on an
antagonism of interests between the employer and the em-
ployee.' The mere coincidence of interests on many issues
has never been thought to abrogate the right to collective
bargaining on those topics as to which that coincidence is
absent. Ultimately, the perfprmance of an employee’s duties
will always further the intcrests of the employer, for in no
institution do the interests of 1abor and management totally
diverge. Both desirc to maintain stable and profitable op-
crations, and both arc committed to creating the best possible
product within existing financial constraints. Differenees of
opinion and emphasis may develop, however, on exactly how

1 Nor does the frequency with which an employer a('qui;',sces in *the

recommendations of its employees convert them into mdnagers or super-

visors. See Stop & Shop Companies, Ine. v. NLRB,.548 F. 2d 17, 19

- (CA171977). Rather, the pertinent inquiries are who retaing the yltimate

' decisionmaking authority and in whose interest the suggestions are offered.

A different test could permit an employer to deny its employees the bene-

fits of collective bargaining on important. issnes of wages, hours, and other

conditions of employment merely by consulting with them on a host of

~ less significant. matters and necepting their advice when it is consistent
with management’s own objectives.
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“to devote the institution’s resources to achieve those goals. «
. When ‘these disagreements surface, the national labor laws °
contemplate their resolutian through the peaceful process of
collective bargaining. And in this regard, Yeshiva University

stands on the same footing as-any other -employer -
Moreover, the congruence of interests in this case ought
- not to be exaggerated. The university administration has
certain economic and fiduciary responsibilities that are not
shared by the faculty, whose primary ‘concerns ave academic
and relate solely to its own professional reputation. The
. » record evinces numerous instances in which the facylty’s
recommendations have been rejected by the' administratien
on account offiscal constraints or other managerial policies.
Dlsputes have arisen between Yeshiva’s faculty and admin-
ation on such fundamental issues as the hiring, tenure,
p_r motlon, retirement, and dismissal of faculty members,
academio standards and credits, departmental budgets, and
even the faculty’s choice of its own departmental represen-
tative.’? The very fact that Yeshiva’s faculty has voted for -
the Union to Serve as its representative in future negotiations
with the administration indicates that the faculty does not
perceive its interests to be aligned with those of management.
Indeed, on the precise topics which are specified as mandatory #
subjects of vollective bargaining—wages, hours, and other
terms and conditions of employment *—the interests of
teacher and administrator are often diametrically opposed.
- Finallyx\nre Court’s perception of the Yeshiva faculty’g
/ - status is distorted by the rose-colored lens through which it
¢ views the governance structure of the modern-da,y university.

12 See, e. g., App., at 740-742 (faculty hiring) ; d., at 232-233, 632, 667 .
 (tenure); id., at 194, 620, 742-743 (promotion); id.; at 713, 1463-1464
' (retirement) ; id., at 241 (dismissal); id, at 362 (academic credits); id.,
" at 723-724, 1469-1470 (cutback in depnrtmentnl budget leading t.o‘losa
of accreditation); id., at 41Q, 726«727 (election of department chalrman'
and representative). .
13 Bep 29 U 8. C. § 168~ (d)
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\'The Court’s conelusionithat the fa,c y's professmnal inter-
ests are indistinguishable from those of tite administration is
bottomed on an 1deahzed model of collegial declslonmakmg
that is a vestige of the great medieval university. But the

- university of today bears little resemblance to the ° ‘com;
munity of scholars” of yesteryear.** Education has become
“big business,” and the task Of operating the university enter-
prise has been transferred from the faculty to an autonomous

- administration, which faces the same pressures to cut costs
and increase efficiencies that confront any large industrial

~ organization.’” The past decade of budgetary cutbacks, de-
_ . : L]

14 Sec generally J. Brubacher and W. Rudy, Higher Education in
Transition: A History of American Colleges and Universities, 1636-1976"
(1976). In one of its carljest decmons in this area, the Bogrd recogmzed

' that the governance structure of thc typical modern university does not
fit the mold of ‘true collegiality in which authqrity rests with a peer,group
of scholars. Adelphi University, 195 N. L. R. B. 639, 648 (1972).
Accord, New York University, 205 N.-I, R. B. 4, 5 (1973). Even the
concept of “shared authority,” in which university decisionmaking is seen
as the joint responsibility of both-faculty and administration, with each
exerting a dominant influence in its respective sphere of expertige, has

been found to be “an ideal rather than a widely adopted practice.”
K. Mortimer & T. McConnch Sharmg Authority” Effectively 4 (1978)

The authors conclude: . '
“Higher education is in the throcs \of a shift from informal and con-
sensual judgments to authority based on formal criteria. . . . There have

been chages in societal and legislative expectations about higher educa-

tion, an increase in external regulation of colleges and universitics, an

increage in emphasis on managerial skills’and the technocratic features of

" modern management, and a greater codification of internal decision-making,

procedures. These changes raise the question whether existing statements

of shared authority provide adequate guidelines for internal governance.”
. Id., at 269.

16 In. 1976-1977, the total expenditures of institutions of higher education

~ . in the United States cxceeded $42 billion. National Center for Edygation

Statistics, Digest of FEducation Statistics 137 (Table 133) (1979). "In the f

same year, Yeshiva University, a private institution, refeived nyer $34 ’
million in revenues from the Federal vaen_nment“. Id., at 132 @27). '
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clining enrollments, reductlons in faculty appomtments cur-
tailment of ‘cademlc programs, and increasing.calls for ac-
countability to alumni and other special interest groups has
only added to the erosiéon of the faculty’s role in the institu-
tion’s decisionmaking process.®

These economic ex1gen%es have also exa.cerbated the ten-

gions in university labor rélations, as the facul® and adminis- -
tration more and more frequently find themselves advocating
. conﬂlctmg positions not only on issues of compensation, job .

security, and working condlt;ons but even on subjects for-
merly thought to be the faculty’s prerogative. In response to
‘this friction, and in an attempt to avoid the strikes and work

stoppages that have disrupted several major universities in

recent years, many faculties have entered into collective bar-
gaining relatidnships with their administratlons and governing
boards.” An even -greater number of schools—Yeshiva

16 University faculty members have been particularly hard-hit by the
current financial squeeze. Because of inflation, the purchasing power of
the faculty’s salary has declined an average of 2.99% every year since
1972. Real salaries are thus 13.69% below the 1972 levels. Hansen, An
Era of Continuing Decline: Annual. Report on the Economic Status of
the Profession, 19781979, 65 Academe: Bulletin of the American Associa-
tion of University Professors 319, 323-324 (1979). Moreover, the faculty at
Yeshiva has faxed even worse than most. Whereas the average salary of a
full professor at a comparable institution is $31, 100, a full professor at
Yeshiva averages only $27,100. Id., at 334, 348. In fact, a sevepe finan-
cial crisis at the University in 1971 1972 forced the presndent to order
a freeze on all faculty promotions and pay increases. App., at 1459.

17 As of January 1979, 80 private and 302 public institutions of higher
education had engaged in ‘collectiveé bargaining with their faculty, and
over 130,000 academic personmel had been unionized. National Center
for the Study of Collective Bargammg in Higher Education, Directory of
Faculty Contracts and Bargalning Agents in Institutions of ngher Educa-
tion, i-ii (1979). Although the NLRA is not applicable to any public
° employer, see 20 U 8. C. §152(2), as of 1976, 22 states had enacted
legislation granting faculties at public institutions the right to unionize and
requiring public employérs to bargain with duly constituted bargaining
agents. K. Mortimer & T. McConnell, supra, at 53. See also Livingston

, o - #
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among. them—have endeavored to nego_tiate and compromise

their differences ‘informally, by egtablishing avenues for fac-
ulty ipput into umverslty decisions Qn matters of professmnal
concern,

Today’s decision however, threatens to eliminate much of

the administration’s 1ncent1ve to resolve its disputes with
the faculty through open dlscussmn and mutual agreement.
By its overbroad and unwarranted interpretation of the man-
agerial exclusion the Court denies the faculty the protections

of the NLRA, and in so doing, removes whatever deterreng

value* the Act’s availability may offer against unreasonable
aministrative conduct.’® Rather than promoting the Act’s
objective of funneling dissension between employers. and

employees into collective bargalmng;’ the Court’s decision
- N—

an(l Christensen, State and Federal Regulation of Collective Negotiations -

~in Higher FEducation, 1971 Wis. L. Rev. 91, 102." o

The upsurge in the incidence of collertive bargagning. has generally Been
attributed to the faculty’s desire to use the process as a countervailing
foree against inereased administrative power and to ensure that the ideals
of the academic community are actually practiced. As the Carnegie Com-
mission found, “[u]nionization for .[faculty] is more a protective than an
aggressive act, more an eﬁ'ort to preserve the status quo than to achieve a
new position. of influence and affluence. . . .” Carnegic Commission on
Higher Education, Governance of Higher Fducation 40 (1973). See also
K. Mortimer & T. McConnell, supra, at 56; Lindeman, The Five Most
Cited Reasons for Faculty Unionization, Intellect 85 (Nov. 1973); Nicl-
‘'son & Polishook, Collective Bargaining and Beyond,.'lho Chronicle of
Higher Edueation 7 (May 21, 1979).

15 The Carnegic Comimnission, in conoluding that “faculty members should
have the right to organize and to bargain collectively,. if they so desire,”
* Carnegie. Commission on Higher Education, Govemunw of Higher Eduea-
tion, supra, at 43, obs¢ved

“Wo may be involved in a long-term period of greater social confliet
in sqgeiety and greater tension on ecampus. If so, it may be better to
institutionalize this vonflict through colleetive hargaining than to have it
manifest itself with lesg restraint, Collective bargaining does provide
agreed-upon rules of hehavior, contractual understandings, and mecha-
nisms for dl‘ut(' gettleent and grievance handling that help to manage
conﬂlct v Id)y at 51, .
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undermines that goal and contributes to the possibility that
" “recurring disputes [will] fester outside the negotiation
‘process until strikes or other forms of economic warfare oc-
cur.” Ford Motor‘C'o. v. NLRB, 441 U. 8. 488, 499 (1979)..
i 111 <;
In sum, the Board analyzed both the" essentlal purpqses
underlying .the supervisory and managerial exclusions a,nd"}lhet
nature of the governance structure at Yeshiva University.
Relying on three factprs that attempt to encapsulate tht fine
_distinction between those professional employees who are en-
¢ titled to the NLRA’s protections and those whose managerial

. responsibilities require their exclusion,”® the Board concluded

-

that Yeshjva's full-time faculty qualify as the former rather

than the latter. I believe the Board made the correct deter-

mination. But even were I to have reservations;about the

specific result reached by the Board on the facts ‘of "this case, -
I would certainly have to concliide that the Board applied a

proper mode of analysis to arrive at & decision well within the

zone of reasonableness. Accordingly, in light of the deference

due the Board’s determination in this complex area, T would'

reverse the judgment of the Court of Appeals.

\

'

1 Contrary to the Court’s assertion, sce ante, at 12, the Board has not
abagdoned the “collective aushority” and “ultimate authority” branches of
its analysis. See Reply Brief for National Labor Relations Board 11-12,
n. 8. Although the “interest/alignment analysis” rationale goes to the
heart, of the basis fo
fore provides the s
other two rationalg
,the . university de
That the faculty

ngest support for the Board’s determindtion, the
re significant because they highlight two aspects of
making process relevant to the Board’s decigion:
nee isexereised collectively—and only collectively—
indicates that theN@Kulty’s recommendations embody the views of the rank
and file rather t those of a select group of persons charged with for-
_mulating and implementing management, pelicics. Similarly, that the
administratibn tetaing ultimate authority merely indicates that a true
system of collegiality is simply not the mode of governante at Yeshiva
University.

~

~

he managerial and supervisory exclusions and there-

AN

-




