e . L T o ‘5#4”,—, TSI T e - SR e T ..//_( 'r.:;.\.; . ’«“r TewipE Y TR v ooy T s ":1-'.-—'
. . i N 4
o . .

DOCUNENTY RESUNE = -

~y BD 177 234 R S up 019.180'
TITLE o Suprcno court of the Unitod States, Syllatul« Dayton
i -poard of Tducation et ml. v. Brinkman ety al.

. Certiorarl to the Onited States Couxrt ot Appeals for
the §ixth Circuit. No. 78-627. '

INSTITUTION® Supreme Court of the U. S., Washington, D.C.

EUB DATE 2°Jul 79 . . ‘

NOTE L 21p. o

EDRS PRIYVE ‘MPO1/PCO1 Plus Pobtage. A /
. DESCRIPTORS " Board of Bduc¢ation Policy; Corstitutional Law; *Court

Cases; Elementary Seccndary Educaticn; Racial :
Discrimination; *Racially Balanced-sSchools; *Raclal .
Segregation; *School Integration; *Suprens Court
, Litigation
IDENTIFIERS *Bninkman v Dayton Board of Educaticn- Ohio .
; {Dayton) .
ABSTRACT i - . . -

This booklet rccords the opinion ct the Supreme Court
in this case, as well as cne of thke dissenting cpinions. The Court
upheld the charges brought by students of the DXyton, Chic, achool
system that the Dayton Board of Education, the State Poard of ~
Educat{on, and warious local and State. otficials were operatlng\a
racially segrogated school system in viclation cf the Pourteenth
Amendment. Reference, is sade to rtlated cases in bcth the -Court's
opinion and that of dlqsenfing Jugtice Rehnquist. (EB) ' -

] ' ’ ﬁ . * - A
M********!‘l***************1’”&# tEEESRREEREREES SRR LR SR LS L ****}\*********

* Reprodhctdons supplied by EDRS -are the best that can be made *
* from the original document. ’ *
***#*************&******#************a#***********»********************

Y
hd

#



-

ED177234 .

Aruitoxt provided by Eic:

~

Held: . , . ' 4

NOTH : W\Loo? it is fgasible, = "ayllabuys (Rudnoto) w'll be re
v leased, as In ng done In counsction with t(hio cans, at the time

the oph‘\‘l“on {s issued. The ayllabos constitutes no part of the opinlon = - *

of the (

urt but haa besu smpn 1 by the Reporter of Doclsions for
-}ﬁn gonvénlence of the roa

ar. Hed Uhited Htotes v..Dalrolf Leumbder

200 U.A. 831, A8T.

" SUPREME COURT OF THI; UNTTED STATES -

Syllabus”

" DAYTON BOARD OF EDUCATION kT AL v
BRINKMAN rr AL, ©°

-
- e

! .
CERTYORARI TO THE UNITED STATES COURT OF APPEALR FOR THE

BINTH CIRCUI'R

» *

No 78627 Argued April 24, 1979 Deaded July 2, 1979

3 "
A numb)'r of students m the Dayton, Oluo, school system, through their

parents, brought this acthion m District Court w1972, alleging that the

"I)u_vt(m Bonrd of Fdueation, the Stat® Board of Fducation, and various

local and statp officials were operating n racially segregated school system
mn vielation of the EBqual Hrotection Clause ()%h(‘- Fourteenth Amend-
ment. After protracted htigagfon at both the

the Dhistriet Conrt distmssed The complaint, mling that, although the
Diivtou Rehools coneededly whyre Tughly segregated, the Daytgn Bonrd's
fmlure to allevitte this condition was not actionable absent 'sufliciont
evidenee that the vacial separntion”had boen caused by the Board’s own
purposeful diseriminatory cogduct.  In the Distriet Court’s vigw, plain-
tiffs had failed to show cither diseriminatory purpose’ or Begregative
cffcet,- or both, with respect to the Board’s challenged practices and
pohetes, which inclytled  faceulty ey and  assifoments, the usoe of
optional attgndanee zoues and transfor poheiwes, the loention gnd con-
struction of new and  expnnded m-hnnl_fm-ili(i(‘u, and the rescwsston of
certnin priovyesolutions recognizing the Board's responsibility to eradi-
eate ractad separntion mo the publie, schools. The Court of Appeals
revorsed, holding that at the time of Brown v. Board of Education, 347
U 8483, (Brown 1) in 1954, the Dayton Board had operated n racially
segregated, dual school sysjem, that it was constitutionadly required to
thseatabhsh that system and ity effects, that it had faded to diseharge

inl nud appellato lovels,

this dutyy aud that the consequences of e dual systemt together with

the wmtentionally segregative ainpaet of varous prretices sines 1954, were
‘ -
of systemwide mmport and an approprinte basis for a wnwidn retnedy.

-

I. Ou tho record there is no basis for disturbing the Court &f Appoals’
holding that at the tine of Brown I the Dayton Board was intentionally
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. &yllubuﬂ . :
operating a dual school system in violgtion of the ‘Equal Protection
Clawse. Pp. 7-9. ’ . i :
2 thven the fact that,a dunl Bystem existed n 10‘54, the Court of
Appends also properly held that the l')n_\r_(.nu Board was' thereafter under
a contimung duty to eradicate the éffects of that syatom, and that the
svstemwide nnture of o violntion furmshed prima facie proof that
eurrent. segregntwon in’ tho ayton Schools was canumed nt:jonst in part
by prior wmtentonally m\gn% ive official acts Part of t.li\ affifmative
duty imposed on a school board 48 the obligation not to take any aotion .
~ that would impede the process of disestablishing tha dual systema and
Citn offects, Wright v. Eouncil of City of Emporja, 407 U.'8. 451, and horo
the Davton Board had engaged m mnny post-Brown 1 netions that had~
the offeet of mereasing or perpetuating segregation. Fhe measure of a
scheol bonrd™s post-Brown [ conduet under ap unsatwhed duty to
hguidate a dual system a8 the effeetiveness, not the purpose, of the
nctions andecrensing or anerensing the segregution caused by the dual
syatom. The Dayton Board had to do more than gbandon itd' prior
disernmmnatory purpope, Keyes v, School Dist Ro. 1, 413 U. 8. 189:
"Swann v Charlotte-Mecklenburg Bd. of Ed, 402 1 8. 1. Tho Bodrd
has ,Im.(l an afliemative  regpomsthihty to see that pupil  assignment
policies aid sehool constrnetion and  abuadonmoent practices were not
tised nd did not serve to perpaluate or re estabhsh the daal systom,

and hag a “heavy burden” of showigg that actions’ that-incroased or con- .

tinucth the effeets of the dual svatem serve important and legitim®&te
ends. P'p 9-12. ) - .

3. Nor is thero pny renson to fanlt the Court of Apponls’ finding,
after the remand of this ense w’Dayton Board of Education v Brink-
man, 433 U 8408, that a sufficient ease of current, systemwido effapt |

“had been established, Tlus was ndgt IIHUAC of Keyes, supra, whae
it was held that “purposeful disermundtion in o substantinl part o
sehool system furmishes a suflicient basis for an inferential finding o
systomwide diseriminatory intent unless_othorwise  robutted” ‘and that
“givert the purpose tooperafe a dual sohool ayul()ln one could mfor a
councetion hetween such a purposo and Tacial separation in othor parts
of the school systewn.” Columbdus Bugrd of Educatton v. Penick, ante,
at - The Court of Appeals was also justified oy utilizgng the Dayton
Hoard’s fmlure to fulfill ity atlidtmative duty and its pondyet perpotuating
or ercasing segregation to trieo the eurront, systomwido sogrogation
back to the purposefully dual system of thg 1950°s and the subsequent
netys of intentional discrimination.  Pp, 1214 "

BHI I 2d 243, alltrmed. ~ - !
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Manratars, Brackmon, and Srevens, J17, jomed. Srewarr, J, filled a

“dissentmg opimnion, in which Bunomn, ¢ -1, joined.  Powmun, J., filed a

dissentmg opunon - Renwngtrsr, 1 filed o disonting opmion, e which
. v

Powrrr, J «jomed. -
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NOTICH :This oplulon 18 subje reroﬂ-lon efore publication
In tho rrullml(u\ry wint of the Unl(m Rintes Neportd Ronders ara ro
questml to 'nnllfy,!lm Reporter of Docistons, Bupreme Coprt of the '
nited Biatosn, Washitngton, D € 30048, of "any ty pographlehl or vther )
formal errors in order that correctlons way be made Lqmro tho pre-
t . timtpary print goes to Dress. -

‘ bl f’MMl« COURT OF THE UNl'l‘hD Q'lf}'l‘P *

-

._...-.. v

b

K &

« . ' " 'No. 78-627

® .

l"’)ﬂ_vt('m. IBs‘ml‘(‘l of ]C(hlcat,ibll 2 ) o ) o ‘ -/\'ﬂ
o ot nl. Putitioners, | ol Vglt of Certiorart to the .
. . Unied ‘States Court of Ap-

v, . .. , ) : . of A

" Lo | for thd Sixth Circuit.
Mark Brinkman et al. poa,ls or thd _'lx .lrcm_
* . .

e

R ‘ . |h|l\' 2179

[}

Mu. h'qn( ) \’(’m’u delivered thoe ()pmmn of the ¢ ‘ourt..”

This llllgmun}_ has & protracted historytu the courts bqlow ) ]
and has dready resulted in one judgment ad opinjon by this -y
Court, 43370 84068 (1077).  In ity most recent opinion, the {
United States Court of Appeals for the'Sixth Cireat, n.pprovc'd \
R N systemwide plan for desegregatipg the public schools of*
- [ Dayjon.Obio. Brinkman v. Gilligan, 583 . 2d 243 (CA6
{78 The Court of Appeals found that the Dayton Boards.
of Edueation had operated a racially segregated, dual school
qystmﬁ at the time of Brown v, Roard of Fducation (1), 347 -
R (/U. S, 483 (Mosd) . and that “ft lhe evidenee of record demon-
s strates convineingly that defendants havp failod td-efiminate
the coutivung systemwide effeets of their prior diseritnina-
' Y otign” and “actunlly have exacerbated the racial separation
" (\::Im.mg at/ tho time of Biown 1. 583 T 2d at. 253. We ey
. granged fertiorart, - U8 (1979), and heard mgum('nt. L
in thjg tase in tangjem with (W)hmnb?m Board of Education v. \
Peniefe, ante, pe” - We now affinn the judgmend of the
Clourt. of Appeals. . - ) o,
e - 1 R |
. Tho puhr(' schools of Daytou av :~ highly segregated by race. {
' In the year the vomplmnt was'filed, 43% of the students in
tho l)t\yt()n system were black, but 51 of tha69 schools in the .
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2 DAYTON BOARD OF EDUCATION v BRINKMAN

Hystem: were virtually all-white or all-black'  Brinkman v.
Gilligan, #46'F. Supp. 1242, 1237 (SD.Ohio 19772). A number
of students in ‘the l)ay'hon system, through their parents,
bhrouwght this action onApril 17, 1972, alleging that the Dayton
Board of l",(lumstMu State Board of Edueation, and the
ipproprinte loeal and atate nmcii,lls T were operatipg o racinlly
segregated sehool aystem in violation of the Equal Proteetion
lnuse of the Pourteenth Amendinent. - The plaintiffs sought
a court order compefling (l(:ﬂ(-zgrf‘gztt,i()ll. The Distriet. Court’

'Ihe Court of. Appeals set ont the updisputed statisties:
~ . .
““Faorollment dath from the *Paytop sydtem revenls the substantiyl lack

of *progress that has heen made over the past-23 Coars mointegrating thg ~ -

Davton school system o 1951-52, of 47 schoods, 38 had H"U(I(‘Il( enroll
ments Y0 per cent or more ogie-raee (4 blacks, 34 whites) - OF tho 35,000
pupnls an the distriet, 19 per eent werdhlnek Yot over half of all blnck
papls were civolled mn the four all black schools; gnd 77.6 per eent of nll
ampils were nsagned to virtual one race schools.  “Virtunl onie tnea behools™
refers to schools with student enrollments 90 per cent pr moro Ono rage..
In 196364, of 84 wghools, 57 had stadent. enrollments ‘.Nhulr cent or more
one race (13 dack, # white)  OFf the 37 400 pupils m_the (I\IH(TI(‘L 2T X
per cent were Qlack Yot 792 per cent of 4l black pipils were enrolled
m the 13 black schools: wnd 88K per, cent «jﬁ' all pupils woere enrolled i

streh one rade sehools. . ’ . }

“ln 1971032 (the year the complamt awas fifed), of 89 schools, 49 had
student enrollments_90 per cent or ngre one raee (21 ‘l)lm'l(_ 28 white).
OF the 54000 pupils, 427 per cent were blavk: and 759 per-eent of all
blackeetudents were nssigned to the 21 black vvlumls - In 1972-74 (lw‘\ yenr
the henvmg was held) of 63 sehools, 17 wite virtually one vace (22 hiack,
25 whited: fully SO per cent ol sl elassrooms were virtually oue ;mu'-

(OF the 50,000 pupils mq(}w distriet, 416 per eent were black). <)

“Krery school whiel s 90 per cent or more blacks in 195152 or
1968364 or 1971-72 and which w stll in use today remaing 90 per cent ‘or
more black,  OF the 25 winte schools in 1972273, all opened, 90 per oty
or more white and, if open, were 90 per eent or more white i 1971 74,
168 61 and 1951527 Brinkman Chilligan, A83 10 2 208, 280 (197TR),
quoting Brinkman v (Alhgan, i3 D 681 GO -695 (CAG 1974)
e the Tast stagess of thes itigation,  respondents dud not |-r(-s.-:‘ thew
glomes againad the state oflicals  Ohly the l):n\'um Ronrd and loenl oflicinls
petitioned for wed ol certioran )

. 2 .
‘. Lo v " .
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sustaned themr challenge, _(J(\.(.(\nnmilml;'t.hut. cortain actions by
" the Daylon Board amounted to n “mlumlfu,ivu",_,violut.i(m of
the Fourteenth _/\mcn(lnmnt..' Pet. App. 120
Court alsa approved a plan having limited gemedial objectaves.
~ The District-Court's judgnrent i‘.ﬂnt the Board had Vi()l‘ ted
the Fourteenth Amendment was affirmed by the Coutl of
Appeals; but after twiee heing l'(}\’(‘l‘ﬂ(‘(l on the gl‘mm‘(l that the
[)l‘(-‘sl"rﬂ)(‘(l remedy \vns\inml(\quu.t.u to climinate all vestiges of
state-imposed “segregations the, Bistrict Court “ordered ; the

,!B(mr(l.tn tako the necessaey steps to assure that cach school |

in the system wounld rgughly "ﬂw‘t.. the ayatemwide ratio of
black &l white students. Pet. App. 103a*. Tho (urt of

Appenls then athemed.  Brinkman v, Gilligan, 330 1 2d 1084
(CAB 1976) 7 - , ' o

We revbrsed the ju{dg.x‘g/nt. of the otirt of A|_)p(‘_‘u‘ls anc
ordered the easi remanded to the District Cougt Tor furthe

procecdings, 483 U, S 406 (1977). In light of the Distriet

>
~

A . ° ’ . -
Vo The viokthon fougd by lh% nitriet Conrt had three major components:
. o

\ lir:\l,' the marked teinl separation of students, wlueh the Ugn’l.nl had mnde
no signmfichnt effort togalter; m\m‘ml_ y utihantion of optiona) Attendance
zones, i semg enses racidly motvated and having mm‘l.;uu segroegative

0 effeet an two Nigh school zones; and third, the Board’s resejpsion of pre-
viousty adopted resplutions l'(‘('t‘)p;nizmg the l}({nrd'ﬂ role m facial ‘mgrugq-
Flon and its responsibility to efadiehte the existing pattern "

t To preseryeygontinuity Ahgcour exempted enrolled lngh sehaol students
for tgo neadenne vears  And the court noted that at \\'nuﬂ} cvalunto on

\p eastlny case s any de¥tons from the target pereentagd - The court,
moreoyer, set town vvrl?un' gui(l;'ln}(\u to ‘he followed in nohioving the
redistribhution: (1) students wonld e permitted to attend neighborhood

Cwalkom sehools w thpse neighborhoods whire the sehaols “wero nlrondy

wilhin the approved mtos, (2) students would e 1run.~)¢orl.(\d mﬁ
neargst available school and (1) ne student wounld be transported furt

/ than twd mules or, b teevehng: that distanee would thke. mofé tiue, for _

fenger than 20 muiutes  The Distrot. Coutt appomted a nstar to
superyise the logisties of the plan. - Certam other pafticulyrs were worke
out when the master'syeport was filed . The plan has noy heen in offeot

rJ

“for three school years, ¢ : .
¢ a ¢

L4 S

& The Distriet
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1 DAYTON BOARD OF EDUCATION v BRINKMAN -
: . Court’s hmited findings regarding liability,* we concluded that

there was no, warrant for imposing o, systemwide remedy.
Rathetr, the l)mtnct Court should have .“dgtermme[ﬁ'] how
. much incremental segregative effect these violations harl on
the rae lgl distribution of the l)nvt(m school p()puhk(mn ns
preseitly constituted, when that distributipn is compared to
what it would have been i the absenee of speh constitutional
" violations. The remeddy must be designed to redress that
. difference,- and only if thfil.has been a systemwide impaot
may there be s systemwide remedy.”  Id., at 420, In view,
of the confusion evidenved at various stages of the procecdings
Tegarding the scope of the violation eatablished, we remanded )
J the ease to permit supplementation of the record and apecifie
tindings uddrmsvd to the scope of the remedy, id., ot 418- 419,
bhut rdlm\( d the existing remedy to remain in effeet on remand
subject to further orders of the District Court, id., dt 420-421.
- The District Court. held a suppldmental evidentiary hear-"
-ing, undertook to review the entire record anew, and entered
tindings of ft_u't. Ynd conclusions” of law and- a judgment dis-
N missing the complaing? iln support of its jadgiuent, the Dis-
trict Court obscerved that, although various instances of pur-
poseful segregation in the past - evidemced “an;inexemsable
history of J{ustrbntnmy of hlzuk qmdentq » 446 F. Supp., at
1237, plaintiffs had failed Yo prové that acts of intentional -
s gm\ga}um overy 20 yvnm old had any gurrent ineremental

SCRUCRALIVE fleeta”  The District, Court conceded that the.
’ v - ' -
Ry '*(' three parts of the vielation found by the District Coyrt, are dis—- .
cusded mon. 3, supra. RReinl imbalance, wo noted in Dayton I, 18 not.; . .
< per se n mn‘{nm}mnnl violation, and rescission of prior resolutions pro- '
T pusing dm(-grogntum s unconstitutional only if thg resolutions were re-
quired m the first place by the Fourtédnth Amendment. 433 U 83 A(.
413 411, Fhus,  the seope of linbility extended no gfurther than the uge :
sof some optional zones, which apparently had a ]uduvnl effoct. only ns to
. certain high sehéols, and the reseisgon\ of the r\nnlmmnu an fﬂr ad thoy
Jg 0 pertained to these high schools. Nee i, nteL12. '
/l w' The !)xk(ru( (\mrl. Shserved that “lm]uny nf these practices, if they
. [ | ! -~
-~ . ’ ~
- -
- ) /\ ~ -
. ’ - ‘ [ a
: ‘ . ) ;
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" ruled that the

Baoard’s failurg® alleviate this condition was not actionable
'n‘l?z:::nx, sufficient, evidence.that the racial separation had been
R causediby the Board’'s own purposeful «liscriming ory conduct.
In the [gist.ri('t C'ourt’s eyes, plaintiffs had failed te show either
dis(:lamim}t.nt}-é purpose “or scegtegative effect, ov both, with
respegt to the challénged practices and polictes of the Board,
* which inelndgd faculty hiring and assighments, thes use of
optionaf~atdendance zones and transfer polictes, the location

‘ and constrjttion of new. and pxpgmdod school Tacilities, and -
L. tho retéission of certain prior resolutions recognizing the
Boards tégponsibility to cradicate raciad separation in the

A pubhe ﬂ(‘f\hu_k-t.’ A R h

oo -
~

o l)uyl.nn.H'chnn_li(wm‘u highly segregated by

-

exisfrd i()(l.:'ll}'.. awndd violate the lqual l"r()(('(-(i.nn Clnuse” Brinkman v’
Gilligan, A48 P+ Supp. 1232, 1230 (S Ohip 1977). The court ideitified

* eertmn Board policies as being “among*xuch practices: until at least |
1934, black clemendary students were ket g(t])ar.utpl'rnm whito students;  _
nn(r‘ approximately. 1950 lugh school athleties were. deliberately segregated
by, vaéextand uatil abaut that same time Back students at one high sehool *
\\'(‘l-'l':(-)l;(il‘l't’(l hr‘_imln('(\l to sit at the rear of elassrooms and saffered other.
indigmties. _ , . . .

T Reviewng the faculty assignnient nppt turing pml:ticos, the Distriet
Court found that untit ag least 1951 the'Board’s policicmhad been inten-
tionally segregative. But m thats venr the Bonrd instituted n poliey of
“dynamie gradualism’™ aud. by 1906 all teaces of segregatipn were virtually

quinated ”  Td. nt 12381239 Reasomng that the predominant factor
o racml dentifinbfity of sehools s the pupil population and not the
Iy, the court ruled that plaintiffs had not established that past dis-
imination m t'n(}ully assignments had an ineremental segrogative “offeets .
* Qimilarly, the court ruled that the plaintff children had not shown
that the Bahrd’s use of attendancee zongs and- tranafera denied equal pro-
teetion.  An eertain mstanees, s(-gr('gﬁ(iv(' intent had not been satisfactorily
d('ln()uslrn(o(' " In fitet, the Distriet Cédrert reversed jteelf with respect to
the high school optional zones it had earhier held unconstitutional.  In
other mstances, current segregative ¢ffect hn(rﬂnt‘lwc'n proved.  Though
' another high school, Dunbar, had Degin ('r("u'l('(l ll.ll(l. limin(u‘inv(l until 19062
T oanacitywide hlack high school, the Distniet. Court: fousd that heeause of

m

. o the inereasing’ black popujation in that area Dunbar would have been +
’ . - . -
. A A LAY -
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. ;o “ ;
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The. Court. of A[fponlu reversed.

’

>

DAYTON BOARD OF EDUCATION » BRINKMAN -

The bamc ingredients of -

o Court of Appeals’ judgment weee that at the tithe of *
Brown I, the Dayton Board was opembing s dbal school ays:
tem, ¢hat it was constitytionally required to.disestablish that
syatem and its effects, that it had failed to discharge this duty,
and that the consequences of the dual system, together with
the intentionally segregntive impaet of various pnmtum spee
1954, were of systemwide import and sn appropriate b{wm for
In arriving at these.conclusions, the
Court of Appeals found that in some instances the findings of
the District. Court. were clearly erroneous and that in- oth(‘r

a systemwiude remedly.

respeets the isteied Court had made errors of law.

at 247, Petitioners contend that the l)mm(t C ourt, not. tlw

583 . 2d,

Court of Appealy, correegly undorqwoll both the facts zmd t,he

lnw.

s

o+

v )
virtually all. bluek In 1960 anyway. And ﬂmugh untll fh}. (\ﬂrlv 1980 (-
Wack orphans had been bused past nearby white schools to nll-black\-
thse rnmnmnrv conchuet had pot beon shown by

“objertive proof” 40 have any continmed segregative (ﬂ(‘((

- scehools, thes

‘nrguably”

Td., af 1241,

The court: nlso Innkul to school comstruction  and Rmng phutlcm .

Although 22

the

I hstniet.

segregntion

xnlulm others w Iu n envollment dechned In recent years.
: course would have deerensed racial separation ang saved money, .the court
, found no” evidence of dlﬂcrmnlnnturv purpose dn thase facts.

of 24 new schools, 78 of 95 additions, and 26 of 26 portable
schools bu¥ or utilize d by the Board lwtwvon M)&() and 1972 opynad
virtually all black or all w hite, and thnugh mnnv of tho mcdmpmwmg
thecrions appeared to be so without qny rnhgnnlq na to be “haphazard,”
t Churt found that_the plamhffq
The court also rfefused o investignte whether the Boards
had anv legatiinate gronuds for the failure to elose!some gchools and con-

ad not. shown purporeful

~Though such a ~

Nor did the

unnrt see any hint of lnmmnnqnﬂ)m purposeé tn the Board's dvvmmns an
tlw 19107 to supply school servicesWod l(’gnlly segregated houmng pr(u(‘('m
hnd to rent elementary’sehool spach in sueh projectd]
¢ Finadly, the court held " that the Bonrd's reseission of, its onr?ur l(‘B()~
lulmm wis not \mlnllw of - the ,['n\rteul(h Anne wfment. sinee, in lurht of
the court’s fnding that the current segregation hnd no meonstitutional

“omgin, lhp Board higel no-< constitu

in tl{e ﬁmt place.

3
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The Court of Appedls expressly: held t,hM, ‘—"éfﬂm;tjmﬁ of

Brown. I, defendanta were intentionally” opérating .4 dual
school sygtem i violatwon of the Equal Protection Clause of
the fourteenth, amendment,” and that the “finding af the
District Court to the contrary i clearly erroncous.™ 583 F:

-

2d, nt 247 ( footnote omitted).  On the record (\fm(\ us, we |

perecive no bagis for petitioners’ challenge to t us. holding of

‘the Court of Appvu]s ‘>

Concededly. in the carly 1050°s, *“77.6 per cent of- 3]1 students
zrxmlul q({|3()|q iy \\huh one race accounted. for HY pereent
or more of tllu\ students and 543 pereent of the black students
wore assigned to four schools that were 10 percent -blaok.”

< Td. et 248-240. Oune of these ;m.hov,_! twas Dunbar -High

Sehinal, which, the District Court found®had been-established

" s g districtw u!v black high,school with an all-black fuculty

and a black prine 1[)11] and retained so ad the time of Brown T -

Canhdy \: until 1062, YT Suppe, at 1246, The Diatriet Court,

also thund that “among™ the early and relatively undisputed

“nets of purposeful segregation was the establishment of Gar-
ficld as o black elementary school. - [d:-at 1236-1237.  The

Court. of Appeals faund t11zlt twor other clemoentary sehools
were, through o .similar l" ocess of nptmnul alftendance zones
and the ereation )md mamtenanee of all- blaék faculties, inten-

tiotg!ly designated and operated s alls hltwk schools m the
.. H : . n .

“We have ne® gquarrel with our Brother Srewarr’s® gvnumf mn(luumu

that there ia great vahie in appellate conrts showmg deforrence to the 'f:u'l-

_finding ol lpeal trnl judges.  Post, at - . The cleatly erronfous Hmndnrd

serves that purgose well.  Bat under-that standard, the dole and duty of

“the Court of \ppmlx are elear it pst determine whethet the trinl conrt’s

findings arp clearly’ érroncons, sustan them if they are not, Bht set (h(\m
nsde ! lh(‘\ are The Court of Appeals performed ats unmnulul)lv duly
Uus ense and concluded thatMhe Distriet € |)tu{ Bind erved. Differng w wh
our dssenting Brothers, we see nd® tenson on lhs,w« ord hefore aim to npuv(
the judgment of the Ctmrt of '\mwnlﬂ in this yespeet. . S

v ~v . -

s " ~
,

. . _ -
. me R -
N ' . . » » - -
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- . .
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ls} {()n 10 the 19460y, nnd at the tmw of Hr(mrn 1 SR 2, et

. "4‘) 50251, Additionally, the Distriet ¢ ourt had spegifically

" found tlmt i 1950 the faculty at 100% Wiack sobools wng

N 1004, bldek and that the faculty at all nt_hm s(h(mls was 1005 B
: \\hxh 46 o Supp o at 1238 .

These facts, the Courtoof Appe als he d, ..md(' clear thnt the .
Board was purposcfully opesnting segregated schools ut aosh
stantiml part of the distriet, which warranted an wferencé’angd
[ hndm}( that segregation in other parts of the system was
also purposcful absent. evidenee sufficient to support a, finding -

-+ ‘that the segregative actions “were not taken in effectuation of
* a'poliey to erente or maintain Segregation'” or were tot, among
thd\ “factors (mmng the ¢ \mung mmhjmn of msgn'p:ntmn
Mt fgpso sthools.™ Kewes Vi School Dist. No' 1. 413 U S 180,
Cr 21 (1973) ;) wee gd., at 203; Columbus, ante, at ~ -, The .
Diatriet. Caurt had th( refore ignored, the' legal mgmﬁoﬁnoo of_ .
the mtentional matntenanee of a sulmfuntml nymber of black . .-
sehyols in th(~ systom at the time of Brown L. It hud also \ A
. gnored, condrary to ‘\u'wnn v, ( &f”‘””‘ MecklEnburg Rmzrd(
n'f'I'dmul'hz' 102 Ugso IR (1971, the smotifiepngee of pur- oy
poseful s glv;.mhnn/m faculty nwngnmvn(q 1) (\Hha.blmhmg the
) L existence nf v dunl sehoul qvqtvm * here the “purposeful -— 7
: "L SR

) NP

T e We do ot rh’]nunh tlu relevanee of -lm.,u‘g'llvd faculty twnuxnmvnm
axone of the factorcom pm\mu Fthee eystenge ol wsehool system ui‘m gflual ¥
for teachers and student<: bt 1o the q\hm that the Court of \mu s y

L ' under: lmul Swann v ( hmYuHr Meckle nhmu Roard of Educ afwn, 42 (B S
. (19710, o lmltlmmth o ety segregaiopn mnkes ont o prens fue 1w ense

' not, nnl\\nl mtentionndly &erminatory fpenlty nesygnmongta cmﬂrnrv to 7 Y
. the Fourteenth Amendment but also of payposeful numl aggignment. of
studenta, this 'nfu\vrw'ulmgﬁl Swann. P ey, ¢
The Conrt of Appeals al<o held that-the Distriet Coner hﬁ‘nnt mu‘(n
proper’we "“h'a(“ Olieer v Michigan State Board of. fwlzugmu: SOKR 10 2d
v 175,452 (CA8 1970 cort demed, 121 l' Q983 (1v7! \(\\r\(u the Court
of Appeals™had$hekd that™ || pu\nmplum ul, ugngm\q PUTPORE ATISCH
when plonfis estabhish that -the natural, probable, mid foreseeable re st of

wiblic athewmlis net on or mne fiotg Was nn mummv or perpetuntion of mblu
] _ 1 1
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_ segroggtion of faculty by race Was mmctnmbly* t,md o momlly
motnvz\.t( »d studermt-assignment practiees.” 583 F. 2d, at 248.
Basett\on its review of she entire-pecord, thé Court of Appeals

: concluded that the Board had not Yesponded with sofficient

o evidonce to counter the inference that a Qual system was in

. existenco in”.Dayton in 1954, "[‘hug_ it- concluded that the

. » Board® | mtvntumul gogregative pruotu‘os cannot be' confined

« Inone djstinet area’; they mfe(‘tcd the ‘entire Duyt,on public,
~ schyol system.” Id at 252, 'y .

e ) R . .‘ . w o, .,

Petitioners* next contend that, even if a dual system did

exist o quarter of a century agg, the Court-of Appeals erred -

v finding any widespread violationst of constitutional duty
sinee that time. | -0 '

Given inte nhonullv qogrogu,ted schools n 19564, however,
the Court of Appeals was quite right in holding that the Board
was thorvuf tér under a coninuing duty to omdl(‘ute the cffects
of that system, (olumbus, ante, at o~ and that the
gystemwide nature of the violation furnished prims facie proof
that curvent segregation in the Dayton schools -was caused at
least in part by prior intentionally segregative official acts.
Thus, judgment, for the plaintiffs was authorized and required
absent stfficient countervailing -evidence by the defendant
school segregation,” and (Ilm’,"‘l't]lw prcmnn']ﬁnn becomes proof unless
the defendants aflirmatively establish that their action’ or wmaction was p
congistent and resolute application of racially neutral policies”t Wo have
never held that aw o general proposition the foresceability of segregativo
consequences makes ont a prima facie ease of purpossful racial disdrimina-
tion and shifta the burden of producing evidence tothe defendants if they

v are to eseape judgment; and even More clearly there is no Warrant'in our

enses for lolding that such fofeseeability - routinely shiftg the burdoen of
pvmuusinu to the defendants.  Of course, as we hold in Columbus today,

“ ante.at - proof of foresecable consequences iy one type of quite relovant

. evide nee of uumll\ diserininatory purpose, and it may itself show a fuilure
LA to t,l"ul(m the _duty to eradieate” the CONsCQUences of prier pyrposcfully

°(Imvumnm{nr} conduct. , See supra, ab ~—.
) e
T e A Y . . .

b4
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Il _ DAYTON BOARD OF EOUCATION v. BRINKMAN

m-lmbr oflicinls.  Keyes, supra. at 211; Swann, supra, at 26
At the thime of teml Dunbar High School and thy three black
clementary schools, or the schools that aucceeded them, re-
mained black sehools: and most of the schools in Dayton were
virtually one-race schools, as waere "80% of the elassrooms.
“ ¥ very school which was 90 pereent or more blace kin 1951
or 1963- G4 or JO71 72 and which is still in use today lmnml\é
90 pereent or mare black.  Of the 25 white schools i 1972 73,
all openetl 90 pereent or more white and, if ()p(‘n(‘d were 90
_pereent-or more white in 1071-72, 1963-64 and 1961- 52,7
583-F. 2, at 254 (emphasis in original), quoting Brinkman v.
Gilligan, 503 F. 724 683, 6804-605 (CA8 1974)  Against
this baekground, the Court of Apjwnls held “t)hat the evi-
denee of record. demonsteates convineingly that defendants
have failed to eliminate the continuing systemwide (‘ft(‘(‘tﬂ of
therr prior (h'-x('nmmull()n and have mtentionally maintained
p segregated schoo] system down to the time the complamt
was filed n the present ease.” 583 I, 2d, at253. At the very
lenst, dofendants had failed to come forward with evidenee to
deny “that the current racinl composition of the school popu-
Intion refleets the systemwide nnpﬂ(‘ " of the Board's prior
diseriminatory sonduet.  Id., at 25 o . "
Part of tho aflivmative duty unposvd by our cases, 88 we
decided in Wright v, 'Council of City nfll"mpnriu' 407 U,
451 (1972, is the obligation not to take any netion that w ()lll(l
impede the proeess of (h\r\slul)llqhmg the dunMsystem and its
effeets. See also United States v, q’vuj,l‘uui_"\’ul\ ity Board
of Kducalion, 407 U, S 484 (1972). The Dayton Board,
however, lm(l‘ic‘ngu.g(‘d in many post-Brownt actions that had
the effeet of inereasing or perpetuating segregation.  The Dis-
triet Court ignored this compounding of the original constitu-
tional breach on the ground that there was yo direet evidenee
of contipued diseriminatory purpose. But the medfisure of the
post-Brown conduet of n sehool board ihder an unsatisficd
duty to liquidate a dual system is the effeetiveness, not the



>

T

o ~
DAYTON BOARD OF EDUCATION v. BRINKMAN 1

~

" purpose, of the defions in det’n‘:wmg or m('rmwmg the ﬁogw-

gatton caused by the-dual system: “Wright, supra, at-460, 462:

. Davig v. Schovl Commissioners of Mobile County, 402 U. S

33, 37 (1971); see Washington v. Davis, 426 U. 8. 220, 243
(1976). As waa clearly ggtablished in Keyes and Swann, the
Board had te do more than nbandon ita prior disoriminatory
purpose. 413 U_ 8. at 200 201, n. 11; 402 U_ 8., at 28.  The

Board-has had an affirmative nmponmblhty to see that pupil

assighiient policies and school construe tion and abandortment
practices “are not udsed awd do not serve to pgrpef,uate or
re-cstablish the dual school mystem,” Columbus, ante, at —

and the Board has a ¢ ‘heavy burdon’ ™ of showing gmt actions

that incrensed or continued the effects of the “dual system

gerve important and legitimate ends. Wright, supra, at 467,
quoting (Jreen v. (mmty School Board, 391 1. S. 430, 439

- (1968). ]

The Board hag never B(\rmualv contended that it fulfilled its
affirmative duty or.the heavy hugden of explaining ite failure
to do s8o. Though the Board W:S, often put on notice of the

- offects of ity acts or omissions ™ the District € ()urt found that

“with one |counterproductive]| exception . . . no a.ttunpt was

mado to alter the racial characteristies g any of the schools.”

vid6 F. Supp., at 1237. The Court of §ppeals held that far
from porformmg its constituljonal duty, the Board had en-
gaged in poqt 1954 actions w‘]nch actually have exacerbated
ih(‘ racial separation existing at the time of Brown 1.” 583
I 2d, ot 253. The court reversed as clearly orroneous the
District Court's finding that intentional faculty segregation
hnd ended in 1061; the Court of Appeals found that it had

-

<10 The Board heard from the local NAACP and othor community groups,
the Department of Health, Eduention, and Welfare, the Ohio State Depart-
meng of Eduention, and a citizens advirory graup the Board had appointed ;
nt (#abe the Board itself expressed its rocognition of the problam and of

1252,

ite responsability, tlmugh utimggtely it did nothing. 446 ¥. Supp., at 1281-
P Pl
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effectively continued into the 1970 This was n systetawide
practico and strong evidenee that the Board was continuing
its cofforts to segregate students. Dunbar High School re-
" mained,as a black high school until 1962, when a new Dmﬂim
High School opened with o \'1rt|ml|v all-black faculky nnd
student bady. The old Dunbar was converted into an ele-
mentary school to \\‘hir'h\rhihv\n from two black geade sehools
weresassigned. Furthermore. the Court of Appeals held that
since 1964 the Board had used some “optional attendance
zones for racially diseriminatory purposes invelear violation
of the. Equal Protection Clause.” Id., at 555, The District
Court’s finding to the contrary was (,'l:‘m'l_v ‘orroncous. 't At
¢ the very least. the use of such zones amounted to a perpetun-
tion of the existing dual school system.  Likowise, the Board
fatled in its duty and perpetuated racial separation in the
schools by its pattern ()f}‘ﬂ(‘,h()()l construction and sife selection,
ricited by the Distriet (Court. see n. 7, supra, that resulted in
29 of the 24 new schools built between 1950 and the filing of
) the complaint opening 909% black or white.  The same pat-
Y tTnder the pohey of “dyviimnie grndun.liam" mstitnted iﬁ_ 1081, see n. 7,
~ * supre, blnek tenchers were assigned to white or mixed achools when !Ii(/
s surrounding conununities were ready to aceept black teachers, and white
. Nvlu-m who agreed svere assigned to blaek schools © App. 182-Fx. By
1989 ench school i they syvstew had at least one black tencher. The Dis-
trict Court apparently did not |lnnk the post- 1951 pohey wrgpurposeful
. diserimimntion 6 F Supp, at 1238 12390 We think the Court of
Appeals was completely justified Iimling that conclusion to he clearly
_erroncous on the indisputed facts As Inte as the 1968 -1869 achool year,
“the Board nasygned 729 of all blgek tenchers to schools that were 90%
. OF more black, and only 99, of white teachers to such achools.  And faculty
a(‘glq.,mmn disappeared completely only after efforts of the Department
of Health Eduention, and Wolfare under Fitle VI of the ( il Rights Act

of Tt See 140 1 Sapp., at 1238
. The Conrt of Appenls found that the Distriet. Court. had committed
clenv error m reversimg its earher findigs of purpose as to certain optional
zones, which the Court of Appeals had earlier aflivmed” and this Court

hadd not get aside. 383 I 2d, at 285,

Q .‘ ] Y
ERIC e
- ‘ »
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, tern u.ppen.wd with mﬂpcot to additions: of classroom apaw

madg to exjsting schools. Soventy-eight of a total of 86 addi-
tions were madd to. sohools that were 90%_ bf one race. Weo
see no reason to disturb these fagiual determinationsy which
conclusively show the breach of dity found by the Court of
Appenls. L
Q.

l'nmllv ])(‘tltl()n('l‘ﬂ oonwnd ‘that the Disdrict Court. cor-
rectly interpreted our earlier decision in this litigation“as:
requiring tesp(mdonts to prove with respeet to oach 111d1v4d\ml
aet of diseriminntion prnmnolv what ®ffeot it has had on eur-
rent patterns of segregation.'®  This argument results from a
misynderstanding of Dayton 1' where tho violation tlwp.t. had
then been established meluded at most a few high schools.
Sce Columbud, ante, at - - n. 5 and - > n. 3 and b, emprb

Wo have foussl -no reason to fault the Court of Appeals’ find-

ings after our remand thag a sufficient, case of current, gystem-
wido offeet, had been established.  In’reliance on its decision
in Columbus, the Court of Appeals held that:

“Wirst, the dual school system extant at the time of

Brogen I eugbraced ‘a systemwide program of segregation
affecting a substantial portion of the schools, teachers,
and facilitics’ of the Dayton schools, and, thus; clearly
had systemwide impact. S&Ondly, the post.-1954
failure of defendants to dem\grogato the school system in
contravention of their afirmative cougtitutional duty
obvigusly had systemwide impaet. . The 1mpact of
defonyjants’g@hractices with respéot to the assignment of
faculty and students, use of optional attendance zones,
achool construction and sito seloction, -and grade structure

1 l‘onlmn(\m algo contend that the rmpopd(‘ﬁt vluldrml have failed to

egtablish their standing to bring this action.  This chullenge‘is dopondent
on petitioners’ major contentions, for if the Court of Appeals was correct
that the current, systomwide segregation is a result of past unlawful con-

duct then respondents, ag studounts in tho system, cloarly havo standing.

o~

o



|

- l

» N : >
‘ = ¢ -~ ' \lg’. M
) ¢ ¢
1 DATTON BOARD or 1~DUOM ION v, BRINL{MAN

¥

-

und reor gunmmnn cl'uuly wal Bystomwulo m that ttctaons

perpetuated and inereased publie school segregation in -

~ Dayton.” B83F. o2& at 268, quot,mg Keyes supra, at 201,
As we note m Golumbua ‘Way, ﬂnﬂ 18 not & nfisuss of

fuz(uv, ‘where ‘'we held that [)lh‘])()‘!(‘ful digerimination in 8
' substantial part of a4 school syatem Furnishes o sufficient basis
far wiv inferential finding of a systemwide diseriminatory in-
tent unless ()thouvwn‘\obultnd and that ggvon the pufposs to

o # operate a dnal school system one could infer a ¢pnnection

between sich a p\xrpose and racial soparatioh in other plrts

of the)school system.V (’otumbus ante, at —-. - Se¢ also-

Swanw/ supra, at 26. The Court of Appenls was also quite
justifed in utilizing the Board’s total failure to fulfill 1its

aflirnfative duty-—and indeed its conduet resulting in e roaav(l .
. acgregation- to tm(‘(' the current, systemwide segregation

back the pmpusvfullv dual system of the 1050's and to

U the su aequcnt acts  of intentional diserimination. See

3

ssupra, yt - (ulunzbzu ante, at. - ; Keyes, supra, ah 211;
Swann gupra, at 21, 26- "7 _ .

Beea®@e the Court of Appeals (‘mmmm‘d no prejudicial

errors of fact or law, the mdgment appealed from must be # |

affirmed. . : . -

., So ordered.

L N
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SUPREMF COURT OF THE UNITED STATE

' No 78 027 & )

Dayton Board of Edacation

& . . .
"ot al.. Petitfonars, (B Writ of Certiorari to the

- . - - United States Court of Ap-

v
R " poals Tor the Sixth Cirouit.
Mark Brinkman et al. e .

N é .
) ' [)uly 2, 1979 .

L]

Mr. JusTice REHNQUIST, w1th wbom Mr. Jus'nem‘ PowmLL

joing, dissenting. - P

For the reasons set out in my dissent in Columbus Board
of Education v. Penick, No. 78-610 (1979), T cannot join the

~Court's opinion in this case.  Both the Court of Appea]s for

the Sjxth (Fircuit and this Court used their rospe(‘t.lv Colum-
bus opinions as & roadmap, and foy the- reasons '] d ngt

subseribe to the affirmpative duty, the foreseeability test, the

cavalier trgatin_gent of causality, and the false hope of Keyes
and Swann rebuttal in Columbus, 1 cannot subseribe to them
heére.  Little would be gained by another “blaw-by-blow"™
recitation in dissent of how the Court’s-cascade of presump-
tions in this casy sweeps awny t,he distinoti _bet,ween ‘de

facto and de jure segregatipn.

< Inits haste to affitm the Court of Appeals, the Clourt barely
breaks stride to note that there were some “overreading of

Swann’ in the Gourt of Appeals coneligion that there was g

“dual” school gystem at the time of Brown I, and that the
court, had the wrong conception of segregative intent, <. e, the
mysterious Olyper standard which this Court thinks the (‘ourb
of Appeals talks a lot about but never really applies. \

st 8 0,0 0. But as the Court more candidly recognizegAn t,hxs
case, the afliemative duty renders any discussign of ROgroga-
tive mtent after 1954 gratuitous anyway. The Court is §Nso
more honest about the stringeney of the standard by which

. all post-1954 conduct i8 to be\j{dgod: “The "Board- has a

S G

B \

., - 19
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“Cheavy *l')ur(lun?" of showing that actions” that inereased
or continued the-effects of the duat~school system serve
impottant and’ legltxmato ends.” Ante, \at 11 (emplmsim
added). ' A . .

l think that thes Columbus and Dayton Disjrict. Court
npnnunﬂ point out, the hmitation of my Brother Srewarr$
pen(q\.mn of the proper roles of the Al ]ndgo and reviewing
courts. That this Angd other nppvllut,v courts must. defer to
the fnvt,ﬁﬁdinga of trin™eourls is unexgeptionable. With the
aid bf this observation, he concludes that the (,ourt of Ap-
eals. shonld be: affirined -in- Columbys, inspfar as it agpoed
with the District Court there, and-should be preversed here -

_because it upset the Distriet Court’s conclusion that there'was

no warrant for a’desegregation remedy.  But even o casyal
reading”of the District Cougd opinions makes it very clear

two cases were twvo totally (liﬂ"vrv* conceptions of the law
and methodology that govern schoo (l(\ﬂogrogf\tmn litigation.

The District Judge i Dayton did not employ a post-1054
“aflirmative duty” test. Violations he did identify were
found not to have any causal relationship to existing condi-
tions of segregation in the Dayton schiool system. Ho did
eseeability test for mtent, hold the school
for residential segregation, or impugn the
nvu{l( ;ebrOol policy as an explanation for some oXxist-
in}: me race schools. (In short, the l')u{mn and Columbus

diptriet judges had completely differont jdeas of what the law

crequired.  As 1 oam sure my Brother StEware agrees, it m\fm

reviewing courts to make those requirements clear.

lhu? the Distriet3Court apinions in these two cases demory-»
strate dramaticnlly the hazards presente 'd by the lmissez-f
theory of appellate review m se lmqu‘m egation cases, /\n(l
I have no doubt that the Court of Appeals’ heavy-handed
approach m this eage 18 to gome degree oxplained by the per-
ceived  mequity  of impus;gxg a systemwide racialRbalance

v
T

<

a
“thit the primary determinants of the different results in theso |

{
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remedy on Columbus while finding no violgtion in Dayton. *\
Che simple meting out pf equal remedies, howevey, is not, by’
any means “equal justive under law.3 . AR ¢
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*Tho Court of Appeals did not ovenremand to allow the Dayton school
nuthoriticy the opportunity to show that. a moro limited remedy was war-
ranted, even though the Court, of Appeals made findings of fact with re-
apeet to lability that had never been made before by, any court. in thia
long litagation, and therefore were newgr part of a remedy hearng.  ‘This

doubtlesaly reflects the (‘,0}:24’ Appeals’ honest appraisal of the futility of

attamupts at Swann rebuttghby a Sehool Board., . <
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