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! ' A - COLLEGE FACULTY AS "MANAGERIAL EMPLOYEES" /(// . ,

IMPLICATIONS OF THE YESHIVA UNIVERSITY DECISION FOR FACULTY UNIOVIZATION

S ; , -
h ‘i ) s ) . - —a~

i . " . Barbara A. Lee. . . . £ . _

- A . . e L A

| 4 T Yoo Lo e

7] : . ‘ ‘ : _ .7y

& The d cision of the National Labor ﬁelations Board (NLRB) in 1970 to'assUme
' /

jurisdicti n over "labor relations in private institutions of higher education initiated
i - £ .
‘ nearly a d ade of confl;gt, confrontation, and uncertainty over the role of faculty

1

in the governance of colleges and universities. Despite the upheaval which the 1970

R -

" Cornell Un ersi_y,decision (183 NLRB 329). engendered in labor relations within o

o
¢

tion,-the unionization of faculty at private colleges and universities-
p X
d with few signifdcant challenges through thé summer of 1978, for faculty

o

higher educ
had proceed

.institutions had fo ed bargaining units (""Special Report #12" 1978
' 4

siderable expertise the specialized area of contract negotiating in

. . -y _

. ]

an.academic: etting had develope , and it appeared that academe was lewrning to live -

with, if pen pPS not to welcome formalized bargaining relationships between- faculty

ey

and‘adB}nistratoré at priVate

- .

- A decision by a federal , peals Court climaxing a four—year fight by a small

( l

. $ j .
© in the policymaking and gov rn;hce process of anfinstitution a managerial one, or

_",is i&.a concomitant!of the Y professional responsibilities7 When faculty and adminis—

rlap,lwho is managing the institution7 And because both.
’ 4

trative decisional roles

e'consideredgvirtually ident'ical? ' - ; . 1',(

This papgr examig#s the Yeshiva University,decision in the light of research on

the decisionmaking Pr cess a: colleges and qn{versities and the roles of professionals
/

. H ‘ | \"\-’(
LI gl I ' N 2
S i . : . o .
i . . .
N ".- ) . . :

B

¢

d publié colleges throughout the country ‘ A S0

e of the issues whicdh had been debated earlier in this- decade. Is the role of faculty -

Y
4

A~

v
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“

promulgate rules which would clarify faculty employee status is critioized and

-2- .“':_‘ / ,

in theéevinsritutions. The criteria used by the NLRB to assess the status of faculty

as supervisurs, managers, “or professdonal employees:ane app11ed to the activities of ,

s

-faculty members in the academic decisionmaking process The refusal of the NLRB to

J
1
suggestions for resolvingxthe uncertainty created by the Board's adJud1cation pro-
cess are offered. ' . . ' ) - ‘ ) >

4 . .

The Role of Faculty in the Policy Process

The friction between professional employees and bureaucratic authority structures .

N

vhas been well documented (Scott 1966; Clark 1970). Blau (1964) found that profess1onals

L%

’ have undergone long tra1ning to acquire specialized knowledge or expertise, and that

?
P T

ngrms developed during this training engender a strong de51re for autonomy over their
own work and the conduct of thetr profession Dorhbusch and Scott (1975) documented .
<

an especially firm conviction held by college faculty that the only l%gitimate evalu-

Ty
ationSIof professional capabil'ities and decisions on the direction of the institution's

ﬂ

‘academic%activities were those made by ‘the faculty themselves Professionals expect,

N
h i’y
and dften assume,,considerable authority in the policy process of- an organization

based “not on their hierarchical authority w1thin that organization, but on the1r

. "

5specialized knowledge and the deference of their pnofessional colleagues (Scott 1966)

’.

L}

Despite earlier writings which character1zed colleggb as communities of scholars - -

’";'(Goodman 1962"Mi11ett 1962) it is generally recognized that academ1c organizations

gre political systems (Baldridge 1971), subject to the vagaries of fluctuating par—

ticipation;(Milbrath 1965),.charismatic leadership, and intra—group conflict’ (Coser -
e A
19565 A recent theory of the policy process at academic institutions .has character—

1
[

ized then as organized anarc ies"‘which suffer from uncertain goals, unclear tech—

’nolqu, and fluid participation hy organizational members in “the* deci31onmaking pro-

lcess'(Cohen‘gnd.March,ld’b) Although the concept of "shared authority" between

L ¥ : ..

3
"




not permitted to unionize, or token participation in tﬂe policy process in order to

/- . .- >

faculty and administrato\; describes the academic decisi0nmaking process on a sub-

std%t&al number of college campuses (Wortimer and McConnell 1978 "Keeton' 1971), he

\
amoupt and scope of decisional authority exercised by faculty varies cons1derab1y
among institutions, and often within'them as well.

.

-

This diversity and overlﬁpwof decisional'roles and apthority cbmplicates any -

legal analysis of the(degree of '"managerial" authority possessed by faculty, acting
. r '

either as individuals or collectively, for the purpose‘ofxdetermining their legal
. . .. 7

P

right to organize and bargainlcollectivesy. The line dividing :iZfessionaf“influence

over institutional, dec1sions from the effect;ye power to make t e deti'sions has

yet to be drawn at most 1nst1tutions, whether or not they are unionized.' The Court

in the Yeshiva University- dec1sion has drawn that 1ine, including fasulty with adm;nis—

¢ .
trators as managers of the Un1versity. Should the reason1ng used by the Court tb“”

-

draw that line be uphe d by tHe U.S. Supreme Court, it will have significant conse- - -

quences for the role of faculty in the policy process at all colleges and universities.

N . . . v o : .
: Faculty may then have to choose between active participation as "managers' who. are

s .

preserve their right to organize and bargain collectively.,

' s
When Congress passed the National Labor Relations Act (NLRA) in 1935 (29 U. S C.

o

NLRB Attempts to Cope with Collegiality _ ' ' ?ﬁ »

¢

'5151 et “seq.), it cou1d not have foreseen that thirty—five years later this Act would

be applied to college and university faculty. The language of the Act, including its

» - ’

definitionfof'employees‘and supervisors, is m§ke appropriate for employees of industria

- and commercial bureaucracies‘than it is for faculti in floosely—coupled" colleges and’

u iversities (Meyer 1975). 'J 1 . }‘ ' 4
/ . \

" But it is this Act that %he NLRB must apply when certifying a union and making

N

determinations on the_composition of bargaini £ units. In its hearings and decisions

. - \ . . o .
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on.faculty unions the Board has had particularly troublesome problems<in two aréas,
. . . L) b

1

the areas which are the focus of tre ggéhiva decision: the supervisory status of -
some (or all) faculty, and the extent to which facuityjﬁerforh "managerfal" dﬁti%§.

v ‘ongrass épedifically_exéludeq supervisors from coverage by the Act because of

” .

the potential conflict of interest between a supervisor's loyalty to management and
. p ] P y =4

. . . . ., PO . 1 ) .
the concerns of 'rank-and-file" 'workers were the supervisor to be inclu&bd in an em-

.

ployee'bargainingiunit./ Section 2(11) of the Acﬁ defines a supervisor as . .

»

anyjindividual hav&ng authorjty, in the'interestmgff‘he‘emglozer,
to hire, transfer, sugpend,'lay off, recall, promote, discharge, R N
assign, reward, or dis¢ipline other employees, or responsibly to - -
direct them, or to adjust their grievances, or effectively to ,
;f ~ recommend such action v . -. (emphasis added). R

> . s =g X . .
In most bureaucratic organizations, few employeés-possess pbwerf’iziéz:SfOnsibilities

/,\\Vhich put them in the supervisory category. However, faculty at num s coﬂlegés and
_ : . v 1 - s . i
unia:rsities participatdmctively in decisions” affecting faculty status, such as
‘ * \ 2 3 ’ ’ . ‘._
hiring, promotion, tenure, nonrenewal, and grievanc:)adjustment, as well as decisiens,//

»

./on matters more related to theiy "academic" roles, sduch as curricuihm or admissjofis .

-

' standards. ‘A cursory evaluation of the breadth of, fécuity governance agt ities -
' . . ) . . I ¥

x

[ . -
, might indfed cause a layperson to categorize ;;Tulty as "supervisors." \
However, the NLRB has refused to agree that facuI:;ﬁare-supervisé?s; 2;he A
.- . L 32 "

. reason cited most often by the Board is that faculty decisidnmaking poﬁér is exercised
- \ . \ . N
by the faculty as a group; that To indiv!hual faculty member has ‘the power to’make

_degisibns affecting faculty employment or working conditions l;ee,"e.g:, g%rdham '

ACAS
)

University, 193 NLRB:134 (1971) éhs Northeastern University, 218 NLRB 247 (197517.‘ -

-

ded to the limitatidén-of decisionmaking power becausz\of/its c&il_ective n_aturv-e

. 3 _ : .
is the administration's ability to accept or'disregard faculty'reébmmendations\at

. : 9 .
..  The Board declared ?hat faculty were not supervisors because final decision-

wi
?

~

king authority is vested in the Board Trustees, and faculty decisions are’revigw-
. :

) i . . . .
ble by higher-level administration. M§re specif ically, the E:;EF;noted that the

A

- N .




. -5~ o N
‘Trustees did nos/delegate managerial power to'‘‘ie faculty (Adelphi University, p. 648),

oA ) : . :
- and that .administrators accept faculty recommendations out .of deference to the

faculty's expaftiisq and professional judgment, -but that managerial responsibility

. < : Co ’ " A
remains with the administration (Northeastern &niversity, P. 257).

b} . e

.. A seoond argument used to defeat assertions that faculty are exempt because of

L4

their supervisory status is that the Act defines a’supervisor as acting K "in- the in—

-

terest of the employer. Here the faculty goyernance role fails'to meet the super-

4+

visory_test for faculty decisionmaklng, whether in personnel matters, curricular or .
“other "academjc" matters, or budget recommendations, is exercised in the interest df

the faculty. Individuals elecged to serve on faculty governance committees are ex-.
- A
pected to represent the interests of their. faculty peers, not the interests of the
) -2
administratlon. While many have argued that in a "community of scholars there is only
! \'“X

¢

one interest——that of the academic commEE)my——clearly in decisloﬁs delated to faculty

‘; personnel issues and acad ¢ or curricular matters, faculty are expected to, and do,‘
. P - - v
exerciseﬂ{?gif’profﬂssional judgment in behalf of themselves and their professyonal

‘colleagues (Finkin 1977, p. %19

A third\argument negating the
7. LI

. - . .
\%ﬁdual is classified as an employee or a supervisor based on«the\power which accrues

j;;ﬁcdity as supervisor" concegt is that an ipdji-

1 - . ‘

to the ifdividual's positlon, agd not upon a detarmlnatlon of - whether or not. the
, kS

'individua&_exercises hat}power (Ka 1973, p. 119). In previous labor disputes,
0 ‘ 7
this tEst'has eliminited from'employ bargaining units thoée indiv1duals who® pos-

sessed supervisory(powe but’ did not eQercise that power. Conversely,d?aculty who -
exercise some ‘influence . er institu\ional dec sionmaking becauseﬁbf tHeir professional

judgment rat her than becausl of their positiont in the managerial hié%archy should .

«gi / [ .
not bée classified as supervi ors: > . “

. : . .y
While théggeshiva opinion concludes that faculty may not be superv1sors,/it

17

argu;L that they are managerial employees and thus exe‘Bt froé‘the Act. The Act

- . . A -



" - >:Q s \ 6 S \
. C \ ' . . . 3 : o X .

does not defind a* "managerial egployee," but decisions‘ by e NLRB and federal courts

'

* in cases related to business ‘and industry ‘have developec several criteria to describe e

[ .*'V’ ‘.
‘a "manageria-l employee.'". These employees, although they may not be’ supervisdrs, are

.

-4
"s0 closely related to or aligned, with management as@to place the employee in a
. &N

'position of conflict of .‘Lnt*esr Lxetween his empleer on the ne, hend .and his fellow

workers on the other" /NLRB v. Bell Aerospace, 416 V.S.- 267 273“(1974’),'citing an

% éa?lier Seventh Circuit case/ For the reasons ﬂiscussed earlier, it \vou\ld be un-

2 [ 3
usual to argL:'{e. that most individu 1 faculty members are more closely aligned with the
. ‘ ¢
interests of management "or theZ&dminisBration, tha; they are with the interests of
)‘ their faculty peers. ‘ ‘ ; - y - o - . ‘
c Mfl Aerospace .decision lists a second crfterion for a managerial employee, . ‘

4

_-/pol'ic-ies‘or ?IS discret n¢ 1ndepe"d~sqt of an em%:loyer s
) )

W <
sayi-ng{that‘the individyal is .'formulatlng, @terminmg\ii effectuating his employer’ s/

tablished pplicy, in the \ -

. performance

AR |

- descril\give of the )aculty role in governance,}*

(3

his, duties" (p, 273) ..+ While thes?ctivﬂies begin to sou{\ more - \{
J :
y

ascrfbf more decisionmaking power

-, to n.&gerial employee than a aculty member possesses.. If a collactive faculty «- ~
) /

Tec mmendation is acgcepted by .the administration and becomes institutional poﬁcy,[
< &
* it (s becausg the administration chtl{i L/o accept that particular rEgommendation,’

[N

A because the facﬁ!},q\group is acting in a managerial ca clty. And the discretion
g

exercised by a faculty emlf ‘in the perfo ance of his Yuties" results from ack—
» K] A i 3
nowngment of }rofessional expertise and administrative deference to the judgment of

+

an indi idual about .What v-cours'es he‘or she will teach and the‘qcontent of those course?.

« .

A' ~ ‘
—' '

v .

" ?

That deference\to faculty Judgment is customary professional pract‘ice, it is not an
allocation of nagerial authority. \

'. : -~ 3
" ’ ! 4
1/ [' v Ascribing manageri‘a@tus to an employee assumes that ’the individ\ual is acting

/iti l}éhalf of" management énd is accountable to management for . the decisions made- by
& )

¢

Al

that individual (Fink:l.n 19]4 P 618). I}‘ut faculty are evaluated, both }y their peers
A CR . T C |
. v /

o . > d - * : . T
- ; . " .. .
. - b} ’ . . , . - '
. . . . 9" 3 . . . ~
. . o . i 7 = .
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-~ agd by administratqrs, on their scholarly ability and ductivity, th ir teaching,
| P!

are

L]

nd their seryfce to the aoaiemdc éﬁEEBnrty (Dornbusch and Scott 19/5) They

. .
v, v, ¢

expected to exercise their independent professional judgment as’ advisors to, but\not

°
-

representatives of, management (Petition for a Writ of Certiorari 1978, p. 22) " The
SN ~ -
impaét that an, individual faculty membcr or 1 group of faculty may have on the formu* )

fa
~

2

' /
lation of. institutional policy is a result of professioﬁal influence not of formal 5\\\

o bureaucratic authority (Finkin 1934 p. 615) B ‘ < ' - E’
. -
* The .NLRB has main ained that college and university faculty are professionalw v
employées' and are en it1ed to organize and bargain colleétively.‘ An amendmgnt to .
» *

?ﬂi the National Lah:f Re ations Act in&19TO added this canegory f employees‘to the
A

Act's coverage:”_' "professionaL enployee is,
]

/ \
(a) any employee engagéd in work’ (1) Pre q;ly intellectual pnd
varied in character e (il) iavolving the consistent exercise of
- ' discretion and judgmgnt in its. perfo roe; (1iii) of such a. ter
~ : that the output produced ‘or the regdlts accqmplished cannot -be 3tan->
dardized . . . (iv) requiring kno¥ledge of an advanced Ltype in.a figld
) /} < of science or learning customarily acquired by a prolonged course of
" _specialized}intellec ruction and study . .. /S .,2(%23/
. , - - 4?}" ) N _..‘ . . . s \ )
“nghe def inition also includes n indi\g al whb’has "&meéete
. iand L]
intellectual instruct10n ‘apd wFo is performing relatedeork under” the supervi51§} .-
. =< .
of a professional person to qualify self to become a professional employFe ) .

.

P
3

The Board has - interpreted this section of the éct as~requir1ng separate‘professional

A
*\\;zrgaining unjts which may jinclude’ both professional employees and their Junior

‘e
q,

- pr;}e€signal assistants”’ such as teaching assistants and reéeaﬁ‘:{assisfants (Ein

.

I . _’J
1977, p. 810) _vEven though a faculty member suéLrv1ses onesor mor graduate student

‘the kct s definition of a professional employee permits the faculty member to be

\\i_ luded in- the professional bargain1ng unit ' 20 . . ' ;: L R

.

" NThe Boardtqlstinguished between professiona&jgnd managerial emplo eehéhx ies, |

\

' Y
deci ion,on the managerial status of professional eng1neers in General Dynamics Corp.,

< 3

$8514(1974). 'In denying that the enginéets were managers, the Board

4
.
. . ,

’ ‘ '1(){ o y C A- . :/(/j. Lo
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' 'Explainea-that mAnagefiaqutatus "o, . is reserved for thost in executive type
. : . ' Lo v
pesitdions, thqse who are-closely aligned with management as true representatiVu‘ of
. T S . . o D T /

management" (p. 857): ]They W%Bt/on to explain that the cpnsistent exercise of djis-
AN ‘ ’ (
cretion and judgment was a characteristic of professional competence and did not s
oL > | R

gragl manageriat authority to the profesé?onal Even thelpotential for influencing
st “ . . . K

O.Dthe direifipn‘of Company policy was ‘a component of professional status,'and was not
b ] N
\ enough to confer managerial authdrity upon a professional employee (pp. 857 858).

’ ® »

" Also, the pexercise of some of the. functiO‘ns included in the statutory definitioyiofyif

} a'superVisor does'not cdnwey managerial status Wunldgi it is exercised in the gen-

. N .
& ‘uine mJnagerial sense” (p 858). Characterist;cally, the Board did not‘ﬁlaborate
. ’\\J\ . e /
f g . | -
Q\l\\pn what constitutes a genulne managerial senSe S ) T
]/ « The inclusion of p\ofesslonal employees within coverage of the Act recognizes z

- hat des ite the author ty to exercise dlscretion and ind pendent Judgment in the
p ?
A

¢

terests which may differ from nﬁbse of managemént.’ Faculty dften 1ns'st upon par-

rwticipating i\sinstitutional polﬁcymaking as much to protect the1r employ-- ghts o &ﬁ

©  as 0. contribute their - professional J d ent (Pet ion p- 25 Lee 1978): Qontracts =~ -
.&.E S et e e - |

“between facuity and management at colleges and qplversities have ipcorporat;

.' ?t&ss of facuIty'Béézzzipatigg:in gpvernance in order to protect the f§EUIHl
employee'rights, not typ’ ant them managerial stat s-1 : "{.k ‘
}_'(_ »'Because pf Ehe differences hetween-decisip~ 2
Jg/colle%; or universfty, the NLB@'H%d’the cou |

W

king in ‘a bureaucracy and within

&s have admitted~some difficulty in'
s oo ‘
applyéng Lthe statutory defi:;yions and -exem tions to academic faculty who' actively

- o |
N SRR ' - .

!")ﬁ"‘ ; i : ¢ . .
L. 3 ; , ,

’, 11n fact, as the AAUP has pointed out, if participatio
classified faeulty & managers, contracts incorporati
immediately destrqQy the faculty's right to bargain-

" the conttact (Brixz ofiAAUF 1978 p. 5). i

2 !

_—
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participate in institutional governance! They have re&on, nized the dual forms of

) 0

‘huryaucratic and professional authority or campus (see, e. g , the Kennedy concurrence .

i o

lated- on the_inclusion

—  to theé Northe@stern University. decision, P 257) *They 'have vact
. A e
or exclusion of department chairpersons and part -time faculty lrom the professiopal .

. g

. bargiining unit (Kahﬁ 1973).- However, until the overturning by the Second Circuit

"

Court “of Appeals of ;the Board's decisjen in the Yesh{va University casé’\there had

N

. ¥een no successful chaLlenges to the Board s insistence that %ull time faculty were
o) .
nonmanagerial professidnaleemployees who had-éhe right to organize and,bargain col- -
. e 50 ) T
-/ lectively. = =’ P o . . Q/I' “,fh",

P % .) o ‘ - . C | . ’ &‘7“ - .

"Analysis and Implications of the Yeshiva Decision

E N

. . The announcement ‘on- July, 31,1978 qhat the Second Circuit Court of Appeals had

e .
overruled the NLRB in the yeshiva UniVersity,case sgnt shock waves throughout unionized

9

—— I

'higher education. The court, classifying faculty'as~ 'managerial employees, upheld

o ’ CE ° " - _,
.¢/£he administration's refusal to bargain, and exempted the faculty from coverage by ¢
: . . K ' AT ». ) . . ij Lot e
the NLRA. _ ol o _ IR o
" /\ ) -

./
) Although the great diversity within-higher education prfcludes comparison of

1 . s .
o any one institution“ﬁith the "typical" college }r university, Yeéhiya'University is L\

- N ’ - L C . . . .
not nliké many "mature' private universities whose faculty-participate actively in
’ . ><

insbftutional_governancel Neither the Board nor the, Court, however, based any‘Tactual

/
“or legal. findings. onisimilarities or diﬁferences between Yeshiva and other unionized

o
:
-

4)' R
institutions, but based their decisions solely on the role of the)faculty in the : &

4

\\\&sionmaking process. . L o - ' T, T
/ \ . . .

Althoﬁgh a detailed analysis of the goyernance process at Yeshiva is beyond the

\. . - . - . . R R o
N 'y . - - =
S glpﬁi—decistgf that "the concept of collegiality St
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uf
l;r.ang slightlﬁ ove% 700 pﬁ?t.time stpdents. The facuity who were 59 be include in

~scope of ph4§€$aper several facts—related to- gove;nance at that university are’

S [ -

N '

;cultural and reiigiqus studies It, enroIls apprg;imately‘l 500‘fu11 timeustudent

o

./\

.

=, {

e /the bargainigg;uﬁita nunber53'209 and wére divided among ten colleges ‘and schools™

o

’

Tpus -the\lafgest academic divi_fon nad forty—seven facuLty divided ihto severa1 deh
. o T
;partments. One- graduate school had three full time faeulty mémbers /NLRB v, feshiva

- a
Universi , 582 F. 24 686¢ 690 (1978)7.

v

- of departmental or school/college poli

 were quite smalLI N
: ¥ ) \

+“An Executive Council, appointed by thﬁ Presidept and consisting of the deans

or directors of schools and colleges, plus some-directors of administrative divisions,

v s

recommends policy and procedufe to the P;esident (Petitdon,'p. 4). A budget»committee,i

alsé.appointed by the President and consisting of the Vice President for Business,

the Registrar and one dean, fermulates budget for each school and for tberinstitution

1 4

-

as a whole. This cofmittee also develops financ1al guidelines for hiring, salary,

:

,and promotiongﬂ4éeviews the budgets of 1nd1vidua1 schools and colleges, and submlts
3

them with their recommendation td“the yresident (Petition, p. 5), Jhe Faculty Handboqk*

u v
R - ar——

which contains policies on fgtulty personneI matters and describés the faculty role

. P

'3 S

in academic decisionmaking, must be approved by the Executive Council, the‘g;esident,

and* the Board of Trustees (Petitidn, p.'5). The Executive Council sets University-~

¢

wide policy on required teaching ;had salafy scale, and tenure, sabbatical; ‘and

F . :
retirement (Pet¥#tion, p. 6). The Second Circuit Court did not find it significant

.——- ’

that these committees may, and on several occasions have, overruled faculty
- -t .

- RS .
. 3The unit did not inc1ude-facu1ty<from.the College of Medecine, the Graduate
School of Medichl Sciences, thé Yeshiva High School, the Theological Seminary
and Cantorial Training Institute, and E’gpunity servide programs. It alsgmexcluded
- part time faculty. . .

)]
{

e ‘ l(3,> .

’

Clearly, faculty deciston groups fo igsues
. :

’ wortﬂ“no&inga Yesbivq is a smail private university focus1ng extensively on JeWi§R\

|

L]
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_recommendations (5&2 F. 2d at 693). ) - © N~ - .

In addition to fhe administrative committees described above, considerabie

- - <
deciéidnmaking power isfvested in the Vice President for Busine%;?Affairs. He'has Y
an effective vedg\kover all salary recommendations, promotion and tenure reécommen-

-3 . s

-

ns/and directors to
&

) explain finahcial or policy 11mitations before a faculty group submitted its recom-

dations, tuition increases, and budget decisions ( gtition, ;Z: 8-12). The-Vice'
v

lPresident testified that he held informal discussions with d

-

mendations 's0 they /the*faculty/ don t have to be turned down" (Petition, PP; 8- 9)

He also testified that faculty recommendations had influenced -his decis1onmaking in

s

- A .
the past (Petition, p. 11). vHBwever, the Vice President did not testify tha¥ university.

policy Qompelled him to accept faculty recommendations as his own. Indeed his testi-

/

mony showed thaf "a cont inuous process of discussion, informal negotigtion, and

'compromise' exists "at Yeshiva (Petition, p. 24), a dynamic process/that characterizes
governance at a substantial number of colleges and universities, irrespective of

L4

: £
ot .
their unionized”status. . )a N -

In October 1974, the Yeshiva University Faculty Assocﬁation petitioned the NLRBﬁ‘
for certification of a bargaining unit consisting of all full time faculty at E
Yeshiva with the exclusions ment ioned earlier. The University opposed the petitionj

N contending that its faculty were managerial employees. The NLRB, after twenty-pne

v .

S /
days\of hearings, ruled that the faculty at Yeshiva were non—managerial professional

employees and ordered an election 1221 NLRB 1053 (1975)/. The union won the election

i

by a "substantial margin' (582 F.2d at 689), but the University refused to bargain

’ . ’ ¢ , .
‘Fith the union. 1In February of 1977, the &LRP issued a complaint against Yeshiva

for refusal to bargain, granted summary Judgment against the University, and ordered

it to bargain. In sglober 1977, the NLRB sought enforcement of its order in the

-

Second Circuit Court of Appeals.
“ . The Court, after- examining the faculty' s role in decisionmaking within each of

_ | 14 .

Pl
Y
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the ten sehoois\and.colleges whose faculty_sought_to-bargain: concluded"tha?T:he
faYulty "actingpat times through committees or department‘chairmen,‘andfatiother :
gimes as a body, exercise supervisory and managerial functlons T (582‘Ftéd o

at 696) The Court " continued that the full time.faculty qfﬁhout question effectively
-recommend the hiring, promotﬂon, salary and tenure of thg/faculty . EAL in a manner ., ;

5 \ - . .
* © which.can hardly be described as routhe or clerical" (p. 696) The Court, based o i

these conclusions on the practicewof deans and higher administrators of accepting

. -, e . ‘(
faculty recommendations oh faculty personnel_matters, curriculum decisions, and

R . B . ) : P A .

academic policies.' The Court focused primarily,on the practice of the dean or'director
7/

of .each school‘or college almost always to concur with faculty'eecommendations. The
Court was impressed witi the testimony of tyo deans who felt that they "did not have
J—

t he right" to overrule faculty decisions’pn personnel and academic decisions (pp. 692-

693). However, This disinclinatfonato;dyerrule faculty decisionS\stemmed from pro- o

- fessional solidarity rather than the,dean's‘lack gf:authority to pverrule faculty, as

?

the opinion shows.

@

v

The Court at one point emphéslzed the faculty s ability to reduce a tuition in-

crease proposed by the dean. It did th give équal weight €o the concurrent faculty
decision to increase student enrollment (p.Q693),‘ Throughout the opinion, the gpurt
_focused upon the administration's deference to facultyPViews, and concluded thdt the

faculty, in making "effective recommendations," was managing the university.
_ y king ''ef as :

" The Court, in labelling faculty "managerial," neglected.to analyze the account-

ability and résponsibility of the'faculty in its managerial role. » ) j

The crUcial consideration is not whether ‘the University administration
has chosen to obtain. the faculty s views on many important matters,
but rather whether, in carrying out its responsibilities, the faculty
is functioning for management and therefore is. accountable to it for

., the acceptability of its recommendations. : W -
o " \ I(Petition, p- 23) K .

. . . - 3 -
Instead, the Court found thatlfhe‘success of the faculty in persuading management to

- )

5
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accept its recommendations resulted in the actua1 collective exercise of managerial -
S v .
’ authority. The Gourt did not consider the impact of a less collegial president\upon

3 »

the faculty s power to managef the 1nstitut§on, nor.did the Coust cite any ﬁprmal L
.organiza onal source of,the.faculty s authority. Apparently the fact that faculty
recommendatihnshwere usuallyxfoilowed, basedion/professional deference\on the.part of
'the_adminiStration, mas sufficien to eﬁplude~them as managers in.the‘view of the

P

Court}a' ‘ . N U v o . i .
. . . } .. " ‘. N C 75 :
"The Court) then analyzed the four points cited by the NLRB in its findihg that

’ 3
/ *
8 ’

Yeshiva facu ty were nonmanagerial professigngl‘employees. ‘It disputed each,of,the.',

..

r
. -

Board's.. findings that the faculty are pxofessional employees who act collectively in

- -

s

L their owd interest and are subject to the final authority of the Board of Trustees. ;
4 . —
- A brief geview of -the Court s position on each of these points is useful for it .

>

furﬁher‘explicates the Court's view that informakgdecisional aut%prity or influence
: . ® . : L. . : .
accords managerial status to a professional employee.
, . g . p

>

The Court agreed that Yeshiva's facultijere profef

v

¥onal employees, but stated
\_)\

that professional status does not prewent an individual from being eategorized a

a supervisor or maﬂager The Court faulted the.NLRB for failing to d1stin%uish be-

tween activities which might b Amanagerial wifhin a businessfﬁrganieation but are )

clearly professional on a college campus (582 F.2d at 697, n. 13). The Court found
tha&\faculty played a "crucial role” 'in determin}ng much of the ‘academic policy at

Yeshiva, and thus that the faculty ‘were "substantially and pervasively operating the.

. ‘ .
aThe Court did not address the informal negotiating and mutual influence among the

vice presidents, deans, ‘and faculty. ,[Few studies of informal power and influence in

~ decisionmaking exist, for the process is;ggusive and difficult to analyze. However,
‘it could be argued that the administratiefi advites deans of the parameters within
which an "acceptable" faculty decision must be reached and the faculty, having operated
within those parameters, is able to arrive at a decision already determined to be
acceptable to the administration.

“ _ o Ty Y : 2

. » I . ,

. - 16 . . | | ..
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.vice‘presidents, or President in the decisronmakink process.,

-‘attAcked the Board s previous 1nterpretat10ns of the supervisory prov1sion of the Act

q ¢ "‘._ '__ ' ','. o '
ST S R o
- ' * ‘ lTA, . ’ 'r' '\ . .
. - v . . Y . ‘ * ! {
enterprise"'(p. 698). The Court could.not seéitje'close,parallels between the pro@
v % .
fessiongl engineers in the General 4ynamics case descr1bed earlier f213 NLRB 851

R

(19741? whose advice, based upon their’ professional expertise, influenced management ¢

- .
"on occasion" to make policy changes, and the faculty at\Yeshiva who -the Court found
4
/
to be "lyrgely respons1ble for the conduct and direction of an inst1tution of higher
. A

education" (582 F.2d at 698). The Court did not address the test: for supervisory )

power, described earlier of organizationé) delegation of supervision rather th%n its

Kl

mere exercise, nor did/&t explain the role of the.Undversity s Executive Council,
: - ’ . »

. >

Thé/;ourt then attacked the Beard s long—held precedént that the collective, ' y.

~

rather than individual exercise oﬁ decisionmaking author(ty does not confer managerial

3

status, (see,,e g., ‘the NLRB's decisions in the Fordham and Northeastern University

cases). While the court admitted a "logical difficulty" én holding an individua1 who

does not supervise any other 1ndiv;duals to' be a supervisor (582 F.2d at 699), it

s

as "inconsistent," and asserted that collective supervision,wasenot cons1dered by
Congress when it enacted.the Actv'nd thus was a "reasonable interpretation"~of ";li
Sebti;n é(ll) (p. 699), despitewthe egplicit definition of a supervisor'in that |
section as an."individual." The'COurt concluded that neither the Board's‘crité%ia

a

nor the Act limits managerial status to the individual exercisébof decisionmaking
power,,and asserted that if a boardjbf’directors (clearly managerial) makes,iroup
decisions, then faculty group decisions may -also be considered managerial.5 ' ¢
. - 18
/7

’ . *

5Throughout these first two rebuttal,pqints, the Court contlnually placed the
burden upon the NLRB to. prove that faculty are not managers and, in the absence of
that proof, assumed them to be managerial . employees. Without launching into an*™ y
exténsive examination of the burden of proof rules and the value of precedent in -
agency adjudication, it is still interesting to note that the -Court was willing to
view professional employees as,managers until they were proven otherwise.

T ' . . i 7 : ' | o
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] The thdr point which thp l,aurt’ attacked wa the NLRBjs'assertion‘that-Yeshiva
; ,I: }0\1 . "‘ ' ’ R v "
njaculty.aét‘ n their‘own behalf, and not in the administration'svinterest. The. =~ _ /
h , . - cn e L e -.r‘b o
Court disagr 'd with this assertion §blely because thE}:dministratiQn 'so rarely .
‘(lu - o~ ; .
nte1 ered" with faéulﬁy decisions, *and concluded that faculty and,édministrative v
‘ ‘ ", ' gl
1nterests ere Tcd:e \BsiVE" (px 700) Testimony frdm deans who dehied a difference
. )"‘c”; \ “(".i

AN

f

s managers in business and industrial organizations are

C .

M 4 »

of interes between thLmse ves and the faculty was controlling The Court neglected °
\ > o

to considdr the unique acad ic value system oﬁ7an institution of higher education

in whichléapulty tend to hold primary allegiance to thedr profession and their pr0r

fessio g1 colleagues over their institutional allegiance (Clark 1971), and a con-
) e

"comita t value syste-fwhich tends to- denigrate managerial or administrative interests '

. R ; . - 7
and to estéem apad ic and faculty interests (Lunsford 1968:;7 Because of-the very

-

small size of each school and college within Yeshiva and th probable«close working

. e

relat odship be;ween Jh\‘deans (many of whom’teach ay least one course) and the

facu ty, it is not surprising that the deans. would feel that their professional in-

terests coincided with those of the faculty. The Cnuxt did not compare the interests

"'$~

of %he vice presidents and the President with those of the faculty. The Court (c1ting
N\

Kaqh 1973 pP. 68) assérted that there waslno significant divergence between faculty

!

and administrative goals (582 F. 2d at 701), but did not explain why the faculty

r} )‘

elected a union "by a substantial margin" to represent its’ 1nterests {p. 689) The

f.status;

election results are difficult to explain if the interests of faculty and adminis- -~

- S

trators at Yeshiva were identical

J . -

The Court Made short work of the Board's contention that because'the'faculty. -

C ' o - ¢

was s e% to the final authority of the Board of Trustees, it did not have manag;r- ‘
; . A Y 11

.

;Irdeed this peint is the Board s weakest‘argE;ent - for supervisors and ﬂ )

so subject to the authority

0

“ of a board of directors. However the Court neglected to recogni}e that faculty

[ 4

are not’ accountable to the Board of Trustees for their recommendations, aj are

PR A
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'su ervisors and managers in busineSs and 1ndustry. Administrative and trustee
P %

.

B recognition of the faculty s professional ‘judgment is responsible for their deference -
(

~to faculty recommendations in institutional pollcymaking, an organizational arrange-l

_ ment which is typica1 of many organizations wﬁose employees are professionals
L} - . .
ﬂ '(Finkin 1977, PP- 808-309) But- faculty are not dismissed if the Trustees disggree 'Q;m

with thein recommendations, for the faculty members rqle/in governance is incidental

to their nesponsibilities to teach perform research and setrve’ the‘academic community.

o,

- N

One final argument by the Board remained,,whi%h the Court glossed ovef Federal =
-

court precedent dictates that administrativé agency orders should not be disturbedﬂri\

»
L Y

unless they are - unreasonable" /Kendall College v. NLRB 570 F 2d 216 (7th Cir.

‘/.
1978)/ The Supreme Court agrees that a coui: should "accord great weight to the

~longstanding interpretation p1aced on.a statu e by an agency charged with its adminis—’

.

tratioﬂ (416’U.S. at 274 275) Despite opposing precedent (the Court in the Yeshiva .

:cfse found that the Board pplied "unjustifigd, arbitrary standards" to the deter—<>

‘7_nation of faculty statug, and therefore could Justify its denial of the Board s

. : ‘}
*" “order that the Universit bargain with its faculty. Because of the Court's focus

-

on faculty activities alone, and its neglect ‘of the role of higher—level adminis—

-

’

trators in the policy process at Yeshiva, it is questionable that th\/facts of the
: \ .
*  Yeshiva situation support the Court's refusal to support the Board's interpretation
- of the NLRA. : . BT o R

The Role of quemak g , . | |

"-f?, The NLRB has been sharply criticiz for its refusal to conduct rulemaking in’

v

'regard to the unionization of faculty members (Kahn 1973; Finkin 1974) In 1971, the

. AAUP filed. tetition Wwith the Board requé’t\i‘ng that it promulgate rules to define
-

)
the bargaining unit status of academic emgﬁOyees such as department heads, librarians,
 and counserrSu' The Board fearing that the‘Adoption of rules. would require their ‘I

Y »
rigid application in widely varying circumstances, refused, preﬂerring to proceed by e

~ “” : 19 “;\ ‘ ‘_

o
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‘ 3 o L4 A} 1 1
'adjudication on a case-by—case basis in the new and unchartég area of higher education
. N

2 2
unionization (Finkin 1974, PP- 64? 650) 'As a reSult itg‘declsions have been in<«

_ I » ’
, 3consistent and!considerable uncertainty and confusion exist nearly a decade.after

R | J
‘the BOard firstJassumec 3 risdiction over private hlgher education.
- . ’;., ‘ ?

R The tenor “of the Yeshiva opinion is‘highly critic;l oi the Board or its refusal ‘
h—-ﬁ—-— '

~

ﬁ.to use. the rulemaking process (582 F. 2d at 703) The Court also critiedizes the
Board fdr insisting dpon adjudication of each nage-while applying- precedent from past

“@&cisions to thgminstant case. w1th/ht a writ%en Justificat%on based’upon the fact LT)

: of each ol.e. Another court " in another decision, has‘also sugges;e-ﬁmhat:rulemaklng .
y "u‘ . » > ¥ ! ,;' (9 '." KN ,. ¢
x_'woul‘d be helpful to the unit determination processfwhile@admitti ¥t '
- ' : g H L
"',has the discretion to Ehoose its method\of decisio -.kiuﬂ;.:”(= 35? D
o \\:_ g5

@ University v. NLRB 575 F 2d 301 (lst Cﬁr 1978) 5

\NO- 78- 67/ Board decikions concerning faculty bargainin'f“‘

"laconic" with mechanistic results' (Respondent s Brief

The Board's disinclination \o promulgafe'fules, °°mhf[_‘
]

its decision in the Yeshi;a University cas has lé;t’the field.o hlgher education

labor relations in didarray. The la c% of guidelines and$lead { hipgfrom the. Board |
. P :
71f it continues, will unquest onably lead to furthar litig tior «n both the private

" and public sggtors as colleggg and universities §12k3to disenfritchise.their.faculty

unions by using the Yeshiva aﬁéument *The Board should work closely/yi{h‘educators

\e O .
. and’ other professionalstto develop rules and guidelines so that further tesources,
already scarce in higher education need not be spent in duplicative litigation.
Y . A *’
Otherwise, “court decisions such’ as that of the Yeshiva case, rather ‘than the informed

'\(W

8 .-4‘

. agreements of-faculty drid administrators will determine labor pﬁactices on college
campuses. ° ‘ < T jj \ . L.

_Few professionals request th& ‘their profession,beNregulated by any rule§ save

those developed by the profession elf. It would benefit all conderned?if"the
' ' ) : ] ’ N - .
20 - .
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_ Conclusion

'organization,,a

"their profess

'faculty should not be required to make in order to ensure that nheir interests as

4

L . _ S . ‘
o ‘ o m\\\ -18- o - _////. - Skfféfj'

information collection.and public comment requirqnents of adm1n1strat e rulemakingr 4

\ -~ 0
were used to address and_c arify the issues—elegal; economic, and polit1cal——that

faculty status in academlc management

v

. . . . L
) - . - ""

.\’ '~. l‘/ G’\.

The relationship between the fach\ty °S status s profess1onals -and their role

3

B

-

W thin a bureaucratic organization has been 4 source of friction and misunderstanding
o
The lines of authority within a colléEe or- university are tangled in

[

L

for~“decades.

academié value dystems, professional allegiances to ddsciplines rather than to an

b4 ..

thﬁ suhstantial indepepdence enjoyed by faculty mernibers to conduct
naljﬁctivitie virtually unsupervised The"imposition of a bilateral, )

high_y structured colle t

. : . -
industry has exacerbat/ed th friction and misunderstanding already existing begtween

’ 4

‘management (administration) &nd - loyees ( cﬂ!t ). That” this misunder and ing
? P y

extends beyond the university campus 'is evidenced by the\?ishiva.University decision.
\i“ . » i
This decision, if’ affirmed by the U.S. Suprepe Court, will hﬁve serious con-

5 NG

sequences for the employee Trights of all college and university fapulty, for it

&
denies faculty the right to bargaln collectively with their employer unless they.
choose to abdicate their professional Tesponsibility to advise the administratlon

on' matters of fhstitutional policy. ?This forced choice is an unacceptable one that

W) 0

ployees, as well as their profefsional interests, are adequately represented.

. R AN .1 . “f , [/?b L ;
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