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Trends in School Finance Litigation

School finance litigation began with the pupil as the target under

both the (:.!dal treatment of equals and unequal treatment of unequals

standards.* 3oth wide educational expenditure per pupil disparities

and the inadequacy of additional ser dices for soecial pupil populaions

were felt to violate the equal protection clause of the U.S.

Constitution. The original cases challenged these facts, arguing that

school finance systems should be tailored to "pupil needs." Bit in

both the 1968 McInnis case in Illinois and the 1969 Burruss case in

VIrginia, the courts dismissed the cases claiming that because pupil

needs could not be defined precisely the court had no legal standard on

Which to r,ase opinions.

Shortly thereafter, a new litigation strategy was devised. The

strategy put forth a negative standard: that education

expenditures could riot be linked to local school district wealth, the

equal opportunity standard discussed above. Litigants tried to

persuade courts that school finance systems discriminated on the basis

of wealth, a "suspect classification," in that high wealth districts

tended to have high expenditure levels while lower wealth districts

tended to have lower expenditures. It was argued that this

discrimination violated the equal protection clause of the 14th

Amendment of the U.S. Constitution. In August 1971, the California

State Supreme Court, on a motion to dismiss the case at trial, accepted

the argument and said that if the facts were as alleged the system did

indeed violate the Constitution.

*See Arthur Wise, Rich Schools, Poor Schools (Chicago, Ill.:
University of Chicago Press, 1968).
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Courts in Arizona, Michigan and Minnsota quickly foll3wed the

lead in California. The momentum of this legal strategy was set back

by the March 1973 decision of :_he U.S. Supreme Court in the Rodriguez

case, in which the court did not find a U.S. Constitutionel violatioi.

Litigations based on state eaual protection clauses continued, however,

and were successful in Connecticut in the Horton case, in California in

Serrano, in Ohio in the Cincinnati case, and most recently in Colorado

in the Lu-ian case.

The equal protection cases were important underpinnings of finance

reforms in the early 1970s. Not coincidentally, the reform programs

sought to remedy the issue litigated both by eliminating the link

between spending and wealth (a child equal opportunity goal) and by

guaranteeing equal revenues per pupil from state and local sources for

equal tax rates (a taxuayer equal treatment of eauals goal). While

these programs helped to diminish the relationship between local wealth

and education scending cer pupil, they allowed large experditure pPr

pupil differences to remain even in the reformod school finance

systems.

In addition to litigation based on equal protection grounds, the

mid-1970s saw the start of litigation based on state constitutional

education clauses. Some of these suits were brought in reform states

where, despite changed finance structures, spending disparities equal

to or greater than those before the reform persisted.

As results of the cases based on state education clauses

accumulated, a noticeable cha .e in the court decisions began to

emerge. The 1973 Robinson decision by the New Jersey Supreme Court was

a harbinger of things to come. That court ruled that the state's



"thorough acid efficient" clause recuired the state to guarantee an

education that would equip students for their roles as citizens and

competitors in the labor market. Rather than imposing only a negative

standard, this court imposed an "affirmative duty" on the state and

implicitly set a student nacds standard, the issue thrown out in the

earliest round of school finance litigation.

Currently, the pupil needs star.datc has been accepted by a number

of sate courts. Citing the Robinson decision, the Washington Supreme

Court in the Seattle case ruled that state constitutional requirement

for the state to make "ample provis. n" for education meant that all

school districts must provide a basic education that goes beyond the

basics and equips students for their roles as citizens and competitors

in the labor market. Similar decisions imposing an affirmative duty on

the state to provide educ. on appropriate to student needs have been

accepted by courts in California, Colorado, New York and Ohio. Indeed,

the New York and Ohio courts have gone beyond these general statements

on the duty of the state to provide a basic education. These two

courts set standards for school finance structures that must also

respond to a variety of different pupil needs, account for price

differences for education resources across school districts, and

recognize the fiscal strains on city school districts caused by

noneducation demands on the property tax dollar -- municipal

overburden.

12



These chanes in the rulings of state courts could have

implications for school finance reform in the 1980s.* In spite of t-119

tax and spending limitation measures that are being enacted,'which will

be discussed below, the newest court decisions have redirected the

focus of school finance reform to student equity, with the New Jersey

and Ohio courts specifically rejecting taxpayer equity issues in their

decisions. Expenditure per pupil gaps per se are being successfully

challenged and the courts are oecoming increasingly speciic in the

requirem, .ts fur additional services that must be provided to special

populations such as the handicapped, poverty, low achieving and

bilingual student.

These new directions should affect both equity and efficiency

aspects of school finance in the eighties. Equity should be affected

because the courts hae focused attention on spending differences and

provisions for snecial pupil and district r Efficiency should be

enhanced by a more precise definition of reform objectives. While

there still might be multiple equity objectives (including taxpayer

concerns) on the policy makers' agenda, the mandate to close spending

gaps and provide for special pupil needs provides two clear objectives

for a changing school finance policy in the 19803.

*For an expanded discussion of the changes in litigation strategies in
school finance, see Betsy Le.,in, "Current Trends in School Finance
Reform Litigation," in School Finance Reform in the States: 1979
(Denver, Colo.: Education Finance Center, Education Commission of the
States, forthcoming).

6 13



I. EQUITY AND EFFICIENCY PRE-1SURES FROM THE FEDERAL GOVERNMENT

:.eginning in 1965 with the Elementary and Secondary Education Act

(ESEA) and continuing through the 1970s, the federal role in education

finance has remained fairly consistent. The federal strategy has been

to target aid for particular categories of programs and, except for

impact aid, has ignored the arena of general purpose aid. The _on ern

of the federal government for the past 15 years has been tc increase

services for especial pupil populations, beginning with poverty and

minority students in the mid-1960s and expandjna over tne years to

include among others, the handicapped, bilingual, migrant and native

American student. The federal Programs have been developed on an

individual basis, each with separate funds allocation mechanisms,

fiscal accounting requirements, rules, regulations and program

guidelines. To insure compliance with each of the federal programs,

there are stipulations for fiscal comparability, maintenance of local

effort, anti-supplanting and annual evaluations.

Effectiveness of Federal Programs

While some research in the late 1970s indicated that some federal

programs may not be very effective, recent work indicates that federal

programs, especially Title I of the Elementary and Secondary Education

Act, have been quite effective in ac7omplishing their objectives as

well as improving student and taxpayer equity in state school finance

structures. The recently completed National Institute of Education

study on Title I concluded that the funds had been allocated according

14



to Congressional intent* 2nJ had fun: e rogtams that substantially

increased student math and reading achievement levels.** In ?ddition,

the study found the program to have some income rec7istritution

characteristics.*** :n addition, both Tit'_ e I 2nd the n-w Fduca'ion

for All Handicooped Childr.n Act reduce spending discarities amon,7,

school distrlc, within states dimini,,h the link between szendir .

and local school district wezlth.****

Efficiency Issues

Although the federal commitment is to enhance the eauity of the

education system for special pupil occulations, recent trends indicate

that increased attention is teihg given to inefficiencies inherent in

the current set of federal Plemntary and secondary education programs,

both across the federal or:,dr2ms them-,elves and between the state and

federal programs designed to serve the ,7-ime or similar objectives.

There are three major sources of inefficiency that have been

addressed in recent federal legislation. Each has important

implications for the interactions between state and federal education

programs during the 19 Os. The first is the proliferation and

*National Institute of Education, Title I Funds Allocation: The
Current Formulas (Washington, D.C.: NIE, 1977).

**National Institute of Education. The Effects of Services on Student
Development (Washington, D.C.: NIT., 1977).

***:':tional Institute, of Education, Title I Funds Alloca'ion: The
tent Formulas (Washington, D.C.: NIE, 1977).

****Lawrence V,scera, "An Examination of the Flow of Title I and State
Compensatory Education Aid and Their Effect on Equalization in Four
States: Florida, New Jersey, New York and Texas," Paoer No. 10
(February 1978); and Special Education Finance: The Interaction
Between State and Federal Support Systems (Denver, Colo.: Education
Finance Center, Education Commission of the States, forthcoming).
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F ragmentation of the current set of federal programs which have

produced botn service overlaps and service naps at the local district

level. Some students qual1fy for services under a variety of programs,

while others with less severe rroolems may qualify for no particular

program but nevertheless ne_d additional services. This situation is

exacerbated by guidelines that reguire concentration of dollars to make

service levels meaningful. As a result, "p ling cn" phenomenon can

occur: some students become tarlets of large sums of categorical

dollars while others receive none.

second, the individual federal program guidelines are inconsistent

and uncoordinated. -7,ome for example, call for "pullout" - grams while

others mandate mainstreaming. "ten th.- same students are .:erved by

different prog-ams whish require cnn'licting flrogram delivery

configurations.

Third. until recently there has been reluctance to a:low a

merging of federal dollars with state dollars available for programs

targeted at the same student populations and designed with similar

education objectives. As a result, state and federal dollars are

separated artificially and inefficient service delivery occurs.

There are several changes that might occur in the 1980s that

should help reduce these inefficiencies, while maintaining the federal

and state commitments to special populations. First, the federal

government may cease to make law based on the most extreme case among

the states. Rather, policies may be developed or changed to recognize

acco. ):_ishments that have been made by many states and to provide

Incentives for other states to move in-:he desired direction. This

will reflect a need to streamline the entire federal program structure

9 16



and intearate it with state effort s nond, nu:ieraun scecl,fl programs

may be merged into a simpler scheme, whim wo,-11 relax mionis

that maintain distinctions among indlyiduaI special Pooulations and

replace them with a distinctipli between special groups as a whole and

the general population. Tpird, there should be increased ooportuhities

for using state and fed al funds together, especiallv for those

programs targetec on thf_? same studepts and wi'h Object me

Finally, there might be ,I71 increase in mat:hina quireTen:s for

the r.,ceipt of federal funds, rather than the cur-ent C3M:'X web of

comparabii.ty, maintenance le al effort and ling

provisions. This change would reflect a r ..etching

requii cents are .:ore effec tive than with

tracking dollars, which rc cost and bookkeeping

activities.

In addition, there is a ;rowan. .n Washington, From both

an equity and efficiency perspective, wIt: 1.1t_ract.,on between

federal categorical funds and inequitable state school finance

structures. Increapingly, members of Congress recognize that a dollar

of federal aid in a low wealth, 1,w spending school district may not be

used as efficiently aa a dollar in a medium or high spending district.

In other words, the Congress is concluding that unfair state school

finance structures blunt the overall impace of federal categorical

dollars. The funds made available under Sect2on 842 of the Education

Amendments of 1974 reflected this concern. This issue was also mdjor

driving force behind the bill debated during the 1977 session of

Congress that was designed to provide federal incentives for states to

close spending gaps among its school districts. There is also growing

17
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awareness that there are :_ibrto tial lt Fzendin dihparities

among the 50 states ar. that only the ral lovernment 1- In a

oositiO ,o remedy the di,terencPs.

All of these concern. ;t ate schoo' financin? system-7 were

b.!hind the establishment of the current three-year -7tudv Or 7.,c!-001

finance that will be conducted by tne Department of Health, Education

3nd Welfare. One purpose f the stady will b' to define ecuity in

r,ducation finance under %-.riety standard7, to m2'sure the JPgr-,e

r3f eqr:ity among and within state :, and to develop alternati' federal

policies for a general formula to -nnance inter- and _nt-ristate

:education finance edul-y. While a federal of gen0,1 ail is

not imminent, the c.:rrn' stuJv re. ''27'5", renewed discussion of such a

new federal initiative.

Th.e concurrent moven atreamlir , and ma;,:e less restrictive the

current federal categorical programs discussions of alternative

general aid programs indicate that major changes n the federal role in

education finance may be on _he horizon for the 1980s. In all

likelihood, a federal general aid program will have incentives for

states to close spending gaps for the basic education program and to

expand services for special populations. Such a new federal

initiative, combined with the current trends in school finance

litigation and renewed state interest in refocusing reform efforts on

the student, could produce major changes in the substance and politics

of education financing in the l'.:#80s.

18



'l7.:PPENT

There ar,, alway "ftH:1'7,:y in 7--;r;i-

activity. Eguity issues ften :7";

efficiency .7oncerns 2f '-17:h*:

early 197Gs, esec:ally with the s-:]rt of federil re..-enue

prod'.;ced he.,:thy st,te and '.'r;ca'

reforms with e'guity on.j-2ctiyeh

edocation fin:nce

Today, st2te

federal tud4ets are :trained r.G'7 surptiningly, increhhed Intest

In the effi.21ncv hide hf ed:hatihn ertefled, tno c..:rrent versions

being minimal competency testing an:] tax ind e;,:oendtt'Jre :imitation

proposals. Each of -hese 7oneh chllengen to the equity

object th3 targets of :,;tate and federal duchioh

finance actionh. The outcmeh will h::ve

directions of education fin:f.cir in 17he 19.10z.

Minimal Combeteno:z Testh

Few "movements" nave tan nold gulc1y ah minimal combetencv

testing. In April only four cote h)d enacted legihlation and

only four state ih-ordb of eduhaticn h]d ado7ted n-:-
some form of minimal competency testing. P:y November 1977, :1 7tt072S

had legislation end 2 state boards h,IH rcr.7.01'.1tIOnS. rn Janury 1979,

the number of states with minimal competency laws had increa..7ed to 16

and the number of state hoard rescl.:tionh had jumoed to 2C, for a total

of 36 states with some tvoo MIM1721 oompncy testing r,,quired for

graduation from high school or ,4r?d,?-to-grade promotion.

Minimal competency tenting has been driven, in Part, by the belief

that achievement levels have been falling and that students are

19
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91uch overall results tall Mort of Proposition 13 gra .;fir

sweeping the country. However, they do reflect a mood to dampen

increases in taxes and government spendin 1 'Co term the events

revolt is to engage in hyperbol. Rut these attf,mpts to control

government and make it more efficient do reflect public attitudes of

dissatisfaction. In an attempt to assess the nature of these

dissatisfactions, the Education Commission of the States conducted

public oDir/ion surveys in five states -- California, Colorado, Idaho,

Michigan and Oregon -- with tax and spending limitation measures on the

)alot last year. The results of these pclls, f.oaether with the

results of national polls are remarkably consistent.*

Eighty percent of those polled felt there was "a lot" of

government waste and that government spending was the primary cause of

inflation. seventy percent felt that government in general was trying

to do too many things. But when asked specifically about education,

the majority registered satisfaction with public schools (although this

level of satisfaction is less than it was nationally 10 years ago). In

fact, schools, -Police and fire protection services were among the basic

services those polled felt should not be reduced if limits were placed

*A booklet on the results of these polls and the nature of the
camp]igns related to the various measures will be published by the
Educ:',ion Commission of the States later in 1979. Preliminary results
are available in two special editions of the quarterly newsletter of
th Education Commission of the States, Education Finance Center,
FInane Facts: "Public Opinion and Proposition 13 (February 1979) and
"Pubic Opinion on Tax and Expenditure Limitations: Attitudes in Four
St. :es" (May 1979) .
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on government npending. t act , n.,

that there should be increauen In s.".)0! :ervi

tit t retuttnt,

The vont majority ot taxpayers in the nye nt Ites rit the

lev,1 of taxes won too high: nationilly, the Percentage feeling this

way has been increoGinq over the oast decade. Those polled C-1t t11t

federal Llxon and local property taxes were the leant fair, and that

state income and sales taxes were the t lire taxes. Most also felt

that local property taxon and federal taxes hod increased the most: in

the past few years.

Interestingly, he majo: ,ty registered ti Fiction with the state

school financing system, an unexnected finding since the systems, and

the overall state roles, vary signifiantly across the five statos. In

California, moreover, 80 percent of those polled felt that all school

districts should have egual expenditures per child and that it would be

desirable to take from the wealthy districts and 1V(' to the poor

districts tu accomplish this goal.

When asked abort the causes of the rise in the costs of education,

respondents in CaliForni pointed to as the primary C3j5e,

poor management as the second cause, and waste (i.e., too many and too

highly paid administrators) as the third h ghest factor.

These results are similar to those obtained in a number of

national polls. The national bolls found that the nation's citizens

felt the country was in a state of ill health and that things would get

worse, rather than better, in the near future. When asked the causes

of the ill health, economic factors were identified: inflation,

unemployment and rising taxes. There was concern over the rise in

government expenditures and alleged waste in government, but there was
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support for many individual program nclud trig It it,n,

Tt seems that inflation is creating oconomtc strains en taxpay

pocketbooks and that govornmont iu onoral in fooling tho heat of

disnatihfaction. Tho pablic th ('on-ornod about wase, poor mlnagoment

and inefficioncies tn govornff,nt on Yot, thoro is remarkable

support for many services, especially education. What may bo rofloctod

I-, a concern not so much with the role or governmont, but its

perform )ce. Put differently, pL"--' Ic att tuden may teftoct that in the

current ora of inflation and tight money, efficiency issuon rolatod to

government oporations have bcomo a primary concern.

The implications of these attitudes for school financing in the

1980s are not as clear. In the 1970s one consistent characteristic of

school finance reforms hen been an increase in tho overall state role,

including a substantial increase in the absolute dollar amount of state

aid. If this is necessary for a reform to occur, tax and expenditure

limitations on the sta!:, purse do not auger well. First, such

restrictions impose tough sonntraints on the ability of the state to

increase its role lr, funding. Second, they restrict the increased use

of the taxes chnsidered the fairest -- state taxes, and maintain

reliance on one of the taxes considered the least fair -- the local

property tax.

Those states that enact limitations on the ability of the state to

raise revenue may be states that will find .t difficult to advance

Improved school financing systems during the 1980s. Put bluntly, the

efficiency thrust of the current tax and spending limitation

activities, when applied :It the state level, may decrease the potential

for making further equity gains in school finance in the next decade.
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IV. CnN L' ':. ('!311 (I !`11- A 1 1". !. 1'
r t!lf'

In thr. )t I I .,!...,!y 11 1 I ') 1.111! P 1 .:.;!:,!!'

related to Lot-h student and tAxpa,,,r,.

finance refotx,s. WhIle Id 1.x.., were m,ld ,):1 111 tint eupec1.rI ly

reducin; the Ilnk between H-ndlnu Ind onerty weal t11, f ,wer lam;

were marl, 2 in clo7,trici ! t ion, t r t

of poor and 1'Y 'I1ent:1 I not enhanced by many reforms; 'II

students b. 'ame

implemented.

These resul, IMt..,n)70,1

!.,.intaued as th- reforms wer

n in ' future 1f current trends

in school finance 1 it 17'1 ".`'in hold. 7ourt.; increasingly are ,lding

73t3t5 accountable tor ta'King ,-iffirmative action to insure ar 1(.,1:7r

minimum impacts on tudents and to provide adequate levels of resources

for sor_,cial requiring additional and more co:-,t

educational sarvices. This mlrtle ,-)t- the courts should help to

maintain a "r:-on.; fC!:U7 o school finance structures on students,

especially students with special needs such as minorit ,, poverty,

handicapped and bilingual gr-:ns.

At the federal level, tno concentration of policies on special

ident popul3t1 shou: there is a hi h probab:71ty

the inefficiencies a7sociated with: (1) the current proliferation

.deral programs; (2) the obsession with tracking dollars rather

ducational services; and (3) the need to coordinate federal

s with state programs designed for similar Purposes and targeted

ame student populations, should produce a simpler, a more

federal categcrical program structure in the 1930s, and more
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ritiohal and efficient delivery tel! .1! rhe II level. In

addition, h'r in renewed tr i tt !, h., t -der 1 I 1 n i n

the pace .niIt nr 1 ifl. Feder-11 fun,H

wero made Ivailible In rhe mid-11.'0 .'Jaren in developind

better odualiation p1 irn. The oti:rent federal nhoufd

the' ut..,,nrantive ro.indAitoh todeval 1 erer.,1 lid

program. And one could nr,di,:t rhe end or the 10.; the

federal ,iovernment wt!! have ) roe in ihe doer of

prOgrjm.

dener,11 aid

At both level, however, there are rwo current ,70t: of activities

that hove their roots in etricency cnncern and that :Ire in oonrlict

with he equity q.-11:; that h.ive 1(:)minoted I drra ar.d ntAte

in school financino. The firnt in t:n( ninimal competency testing

movement, which :,otentialy dihademtlge num,.,rot12 noeciil

populntion_ i,ave 'reen re affirmative targets of many ntatr and

federal Program: The second in th ,-. tax and expenditure limitation

movement which may crushinly limit the ability of the state !and

potentially the federal government if a bal.7ced budget becomes

required) to suoport education finance reforms or expanded services to

special student populations. While the negative effects of the minimal

competency tests coull be negated through legal battles, the legality

of tax and spending limitations is more difficult to challenge. If

inflation is the root of the push for such limitations, the need to

enact federal policies that will curtail inflation and ease the strain

on the Pocketbook of the country's citizens becomes a paramount concern

for those who do not want current efficiency issues to impose long-term

restrictions that limit future equ ty gains in education financing.
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