DOCUMENT RESENE
D 170 981 _ BC 114 7936

77 TLF Vocatisnal Zducation Frograms--Guidelines for
®lirinaring Discriminaticn and Denlal of Sarvicas on
~“hos Basis of Racs, Cmler, Nasional Cxigin, S=sx anA
Yandicap.

INSTITOTION Offica for Civil Righte (DHEW , Washipngton, D.C.

POB DATE 21 Mar 79

NOTT 16 p.

JOORN AL CIT Federal Pagistary w4l 56 Mar 1979

EDES PRICE MFO01/PC01 Plus Postage.

DESCRIPTOPS aininistrarive Policy: mdmission Criteria; ¥Civil
Righ*s; Curriculuas #niccriminatory Iegislation;
#«Fjyca=ianal PooaTams; Enployman*y *Federal
Regula=ion; Job Placegent; ‘Minority Groups; Stat»s
tjencies; Vacai-innal Courszling; *Vcecaticnal
wdyca*ion; Vocational Schocls

IDENT IFIERS Civil ®Righ%< hAct 19643 Pshabilitation pct 1973; Ti*le
T¢ Tduca*ion im=ndman+rg 1972

V\BSTRACT

Tha quidsliness 2xplain ths civil righ=s
raponsibilities of -ecipisn4s of federal funds cffaring or
administering vezational =ducation prrgrams (effective March 15,
1979). Tha quidelines derive from and grovide guidance supplewnsntary
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RULES AND REGULATIONS

14110-12-M]
Vitle 45—2ublic Welfare

SUBTITLE A—DEPARTMENT OF
HEALTH, EDUCATION, AND WEL-
FARE

VOCATIONAL EDUCATION
PROGRAMS

Guidelines for Eliminating Discrimina-
tien and Denial of Services on the
Basis of Race, Color, National
Origin, Sex, ond Handicap

AGENCY: Office for Civil Rights, De-
partment of Health, Education. and
Welfare.
ACTION: Final Guidelines for Voca-
tional Education Programs.
SUMMARY: These guidelines 2xplaln
the civil rights responsibilities of re-
cipients of Federal funds offering or
administering vocatlonal education
programs, They derive from and pro-
vide guidance supplementary to Title
VI of the Civil Rights Act of 1964 and
the implementing departmental regu-
lation (45 CFR Part 80), Title IX of
the Education Amendments of 1972
and the implementing departmental
regulation (45 CFR Part 86), and Sec-
tion 504 of the Rehabilitation Act of
1973 and the implementing depart-
mental regulation (45 CFR Part 84).
EFFECTIVE DATE: March 15, 1979,
FOR FURTHER INFORMATION
CONTACT:
David Gerard, Office of Standards,
Policy, and Research, Department of
Health, Education and Welfare,
Office for Civil Rights, 330 Indepen-
dence Avenue, 3.W. Washington,
D.C. 20201 (telephone 202-245-9177).
SUPPLEMENTARY INFORMATION:
The following Guidelines explaln how
civil rights 1aws and Department regu-
lations apply to vocational education
programs, They are issued as a result
of injunctive orders entered by the
United States District Court for the
District of Columbia in Adams v. Cali-
fano. They are also issued because the
Department has found evidence of

continuing untawful diserimination In
vorational education programs,

A. Lecar Basis ror THE GUIDELINES

Title VI of the Civil Plghts Act of
1964 prohibits diserimination on the
basis af race, color, and natlonal arigin
in any program or activity recelving
Federal financial assistance. The De-
partment of Henlth, Education, and
Welfare {ssued regulations implement-
ing Title VI in 1985, Title IX of the
Education Amendments of 1972 pro-
hibits discrimingtion on the basis of
sex in education programs receiving or
benefiting from Federal financial as-
sistance. The Department issued regu-
1ations implementing Title IX in 1975.
Section 504 of the Rehabilitation Act
of 1973 prohibits discrimination on the
basis of handicap in any program or
activity recelving Federal financlal as-
sistance. The Department issued regu-
lalions lmplementing Section 504 In
1977, These clvil rights statutes and
their implementing regulations apply
to vocational education programs.

In 1973, the Department of Health,
Education, and Welfare was sued for
jts fallure to enforce Title VI in a
nurnber of education areas, Including
vocational education (Adams v. Cali-
Jano). As & result of this litigation, the
Department was directed to enforce
civil rights requirements in vocational
education programs through compli-
ance reviews, a survey of enrollments
and related data, and the issuance of
guidelines explaining the application
of Title VI regulations to vocational
education. The Guidelines that follow
are issued to meet a requirement of
the Adams court orders.

B. FacTuAL Basis For THE GUIDELINES

The Guidelines are also adopted be-
cause it is apparent that many voca-
tional education administrators
engage in unlawfully discriminatory
practices. They need additional guld-
ance and support from the Depart-
ment to meet their obligations under
clvil rights authorities.

Information provided by the Office
of Education’s Bureau of Occupational
and Adult Education for 1976 and 1977
reveals that male and female students
are concentrated in programs tradl-
tlonally identified as Intended for
them:

21.2 788 212 8.8

153 847 181 831.8

Consurng d

homemaking
Olfies oecupations
Technical., ...

188 832 184 816
249 751 9 151
887 113 830  17.0
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Gvﬂonlly Lh(‘_\: hnw tak;n id\a.n,ld;,c
of the affirmative action provisions of
the Vocational Edueation Arrend-
ments of 1978. Administrative proce-
dures to implement these provisions
are in place and are contributing to
equal opportunity. Thus the above
chart suggests thal between 1976 and
1977, female participation increased in
technical, trade and industrial, and vo-
catiopnal agriculture programs. There
was also an increase in male participa-
tion in Consumer and Homemaking
programs and Occiipational Hom.e
Economics programs.

Current information on the enroll-
ment of handicapped and minority
students in specific vocational pro-
grarns is not available, This deficiency
will be corrected through the Office
for Civil Rights Vocational Education
Survey of 1979 and the Vocational
Education Data System (VEDS) re-
quired by the Vocational Education

Amendments of 1376. However, compli-
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ance reviews conducted by OCR inves-
tigntive staff from 1973 to 1978 con-
sistently found civil rights violations
in vocational schools. For example:

1. Eligibility requirements such as
residlence within a geographic area or
admissions tests deny vocational edu-
cation opportunities on the basis of
race, calor, national origin and handi-
cap:

2. Handicapped students are imper-
miss ibly assigned to separate annexes
or branches: they are also denied
equal vocational education opportuni-
ties as a result of inaccessible facilities
and inadequate evaluation procedures;

3, Voeational schools established for
students of one race, national origin or
sex continue as essentlally segregated
facilities;

4, National origin minorities with
limited proficiency in English are
denied equal oppeortunity to paitici-
pate in vocational programs:

5. Vocational edueation administra-
tors often fail to adequately protect
against discrimination in the place-
ment of students with employers;

6. Faculty and staff are assigned to
vocational programs on the basis of
race, natlonal origifi, sex and handi-
ap.

Reports from advocate groups have
identified other possible civil rights
violations. For example, the
N.A A C.P. Legal Defense Fund (LDF}

RULES AND REGULATIONS

has aleged that Stale agencies engige
in unlawtul  diserlimination  against
lirban areas in the allocation of Feder
al vocational education funds,

C. Brorg oF (GUIDELINES

The Guidelines primarily  addross
the eivil rights violations listed imme:
diately above as found in compliance
reviews, They do not identify every
civil rights vielation that may arise in
a vocational education sétting, The
Guidelines derive from and supple
ment and must be read in conjunction
with eivil rights laws and Department
repgulations,

Section 111 of the Guidelines, which
pzahibits discrimination in {he alloea:
tion of vocational education funds, de-
rives in part from ahd must be rend in
conjiunction with, the Vocational Edu-
cation Act and Office of Education im-
plementing regulitions. These Guide-
lines, particularly Section 111, have
been reviewed by the Diepartment’s
Office of Educaticn and found consist-
ent with its policies.

D. STATE AGgENcY RESFONSIBILITIES

Most cormments on the Guidelines
sought deletion or clarification of, or a
change to, a stated paragraph or sub-
paragraph. However, Section II, which
records the responsibilities of State
agency personnel, was guestioned in
its entirety as imposing a new burden
mare reasonably assigned to the
Office for Civil Rights.

Section II contains two reguire-
ments, First, State agencies in per-
forming any activity required under
Stale or Federal law, must be certain
that they do not "‘require, approve of,
or engage in” any unlawful discrimina-
tion, For example, 8tate agencies are
often required to review or approve
the site selected Wy or the building
specifications approved by local school
district officials to assure that the
project is fiscally sound, The Guide-
lines provide thaf in such cases the
State agency Imust also examine
whether the site location will result in
the denial of access to minority group
persons and whether the building and
programs will be {naccessible to handi-
capped persons, If it finds such viola-
tions the State agency cannot approve
the project, The second requirement
of Section 1I is generally addressed to
the agency referred to in the Voca-
tional Education Amendments of 1978
as the "'State Boeard or agency .
solelly] respon:ible for the adminls-
tration or . . . supervision of the pro-
grams [Eunductéd in the State]l under
the Act.” These agencles are required
by the Guidelines to monitor subreci-
plents for civil rights compliance

. through technleal assistance, analyses

of already compiled {nformation and
data, and periodic compliance reviews.
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These wre pof Bew  reguirements.
The [fitsl merely testales what has
become axiomilie- -0 recipient cannot

engage of partiofpate in unlawlul dis-
erimination. The second  require-
ment—moniloring  subrecipients  for
compliance—derives from the Depart-
ment’s Title VI regulation which dro-
vides in subparagraph 80.4(b);

ar Siatle
Imnl\‘mg

Every applicatiop by o State
ageney lo earry gt 8 program
continuing Federal financlicl assistance
shall = * * provide ur be accompanied by
provisinn for such methods of
adiministralien * * * asare found by Lhie re-
sponstble Department official to give rea-
sanable Assurance (hat the apblicant and all
recipients of Federal financlal assistince
upder sueh progray will comply with all re-
quirements impostd by or pursuant to this
regidatjon.

Thus the Department’s Title VI reg-
ulation reguires State agency recipi-
ents to sfdopt and abtain Department
approval for methods and procedures
through which subrecipients can be
monitored (or compliance with civil
rights authorities,'

It was suggested that it is “unrealis-
tic”” to expect closely aligned offi-
cjals—State agency and local person-
nel—to work at odds with- each other.
This is neither the intent nor the ex-
pected resull of the fima]l Guidelines.
Many forms of impermissible discrimi-
nation are caused by mijsundersiand-
ings or lack of information and gui
ance opn the requirementis of the law,
State agehcy pérsornel should there-
fore be of assistance Lo and not in con-
flict with local personnel. Moreover,
there is a need for additional concilia-
tory ratheér than adversarial compli-
ance activity.

_State agencies also argued that the
Office for Civil Righis cannot and
should nol delegate {ts responsibilities
for civil rights epnforcement to recipi-
ents, Such a result is neither intended
nor expected. The Guidelines contem-
plate adding, nat substituting,
sources for civil rights compliance ac-
tivity. The Bureau of QOccupational
and Adult Education presently moni-
tors State agencies for compliance
with the Vocational Education Act.
Under the Guidelines, BOAE and
State agencies will engage in activities
supplementary o those of the Office
for Civil Rights.? These Guidelines do

tAlthough the regulations for Title IX
and Sectlon 504 do not assign a similar re-
sponsiblity lo Stale agencies. the Depart-
ment inténds to [ssye a Notice of Proposed
Rulemaking to eliminate this inconsistency
with Title VI. I revizions to the Title IX
and Section 504 remulatlons are not adopted
by the Department, these Guldelines must
be revized.

'State agencles wi)l require additional as-
sistance from OCR and BOAE to under-
stand and meet thejr resporsibilities under
the Guidelines, Such assisianee will be pro-
vided through memoranda to be ’uued
during the hext 50 days, See comment and
response number g, below.
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nat  contemplate  any reductinn of
OCR complianee and enforeemont ae
tivity, And OCR will lead, assist and
monitar BOAE and State agencivs ih
Lhelr civil rlghts activities. This ap.
proach derives from the Departipent’s
vommitment to bring all of its ageneies
and reciplents to the critieal task of
sbtaining compliance with civil rights
laws and regulations, It is also sup-
ported by the United States Civil
Rights Cammission.’

CoNCLUSION

Vocationa! edileation is a critical and
growing seclor of the Nation's edueq-
tion system. It (s offered in over 14,000
school distriets and in community and
junior colleges. It is also provided
through more than 2,000 secondary
and postsecondary vorational eduea.
Lion centers (often Known as Area Vo
cational Educalion Sehools, ar AVES),
that have as their primary or sole ob.
jeetive the teaching of skills that lead
to employment, The variations of pro.

grams and courses number in the
thousands. They include, for example,
“work study” for students necding
part-time employment to support

their vocational studies; “cooperative
education” for students who receive
credit for work at jobs related to their
vocational field: and "apprentice train.
ing” for students affiliated with a
labor union or another sponsor, What.
ever the organization of vocational
aducation, it i5 closely tied to the skill
development needs of communities,
States, and regions. Obtaining compli.
ance with civil rights authoritics in
these diverse programs will require
the participation and cooperation of
all voeatioral education administra.
tors and all agencies of the Depart
ment of Health, Education and Wel.
fare. These Guidelines are designed to
eficourage that cooperation and com.
pliance activity. They are provided
with the expectation that they will
rontribute to bringing an end to un.
law ful discrimination against persoris
seeking the skills necessary for gainful

and meaningiul employment.
PART B0—NONDISCRIMINATION
UNDER PROGRAMS RECEIVING

FECERAL ASSISTANCE THROUGH
THE DEPARTMENT OF HEALTH,
EDUCATIOM, AND WELFARE EFFEC-
TUATION OF TITLE VI OF THE CIViL
RIGHTS ACT OF 1964

1. In 45 CFR Part 80 Appendix B is
added to read as follows:

"United States Commission on  Civil
Rights, The Federal Civil Righis Enforce
ment Effort— 1974, Vol VI, To Extend Feder-
al Financial Assitance, 1975, p. 809,
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[ Seore asn Covpiage
A APFPLICATHON OF GUIDELINES

Gindelnes apply to Pecipents of
any Fedg fmancial Assistanee troest the
Departient of Healtl, Bdueation, and Wel
fare that offer or adminsier progfams of
vaeat lonal edueiiion or training. This in
vludes State ageney recipicn =,

These

B. DEFINITION OF RECIPIENT

recipient ©af Federal fi
brlistv-el by Depart-
tmenng Title VI,
R oHo0.13d,

The definton of &
nancial assisfance is
ment  reguliations an
Title 1%, and Seetion 5304 (13 CF
B6.2 hi, B4.3¢00.

For the purpos

The term reciplent” means any Stad
litieal subdi on of apy State, or nser
mientality of any State o= poltical subdiv-
sian, any public ar private agency, mastitu-
tion, or organization, or ot her entity, or any
ineljvidual, ir \ ate, lo wiom Federal [i-
nancial assistanee is exdtended, direetly or
throtigh another rirlglvnl forany program.
including any sucoee S yiieg, of tran
ferpe thereof, but suchy” term dots not in-
elude any ultimate befeficiary [eg., sty-
dents) under any such program. (45 CFR
BD.13¢00,

Pnr the purpose of Ticle 13X

CRecipient” means and Stale or politieal
subdivision ther ur any in trummmnw
Df i Sl'\u‘ or poli i

viof Title VL

1o whom Federal financial :Lssixtanfe is ex-
tended directly or through another recipi-
enit and which operates an education pro-
gram of activity which receives or benefits
from such assistanes, inchuding any subunit,
asgignee, of transferee thercof.

of Section 504;
ans any State or its politi-
instrumeniality of a
State or 1bdivision, any public
or private itution, organization.
or ot her entity. nr any person (o which Fed-
eral financial assistance is extended directly
nr throtlgh another recipient. including any
assignee, or triasferes of a reeip
1 luding the ultimate beneficiary
of the assistance. (45 CFR 84.3(M).

€. ¥XAMPLES OF RECIFIENTS COVERED BY THESE

GUIDELINES
The following education Agencies, When
thiey provide vocational edueation, are £x

ammipl of recipients roversd by these
Gujdelines

1. The board of eduration of a public
school  district and  its  administrative
agency.

2 The administrative board of a qp(cnl»
lﬂ?d vocational high school serving students
more than one school district.

: administrative board of a technical

or principally for the provision of
education lo persons who have completed or
left high sehool (including persons se King a

certificate or an associate degrée th gha
vocational program offered by the school)
and who are aviilable for study in prepara-
tien for entering the labor market.

. T IGEL R Ve v oot oS
Ary sbiston, suely s o teehnical instis

Lone, =kl center, Junior colleye. cominuiity
cillepe, oF dmir year college it hias g de
partment or dwision that pirosvides voesation-
al educarion to students seelking immedinte
ciployment, a eertifieate or an assariate
e

5 The admindsteative board of a propri-
ctary iprvate) voeational edueation sehool,

B, A Siate ageney recipient iself operating
novoratwnal education facility,

1. EXAMUELES 0OF SCHOOLS To WHICH THESE

GUINDKELINES AFTL

The {ollowing are examples of the types
o srhools to which these Guidelita quply
1. A junior high school, middle school,
those grades of o comprehensive Iugh
sehiool that offers nstruetion to inform,
aricnt, or prepare students for vocational

education at the 5 I y level.

2. A voeational uluriUnn facility operated
by a State agency.

3 A runmruu-ml\c high school that hasa
deprar sively or prinepally used
far provi vacational education; or that
offers at one vocitional program Lo
secandary level students who are available
for study in preparation for entering the
labor market; or that of fers adult vocational
cdueation o persons who have completed or
left high school and who are available for
study in preparation for entering the labor
market.

1. A

srehensive high sehoel, of fering
the activilies described above, thal receives
students on a contrnct basis from other
5C mal districts for thl‘ purpose of providing

sive ly oF pr m ;:Hlly for lht ﬁlrmxslgn of vo-
cational edueation, that enrells students
from ohe of more school distriets for the
purpose of providing vocational edueation.

6. A technieal or vocational school that
primarily provides vocational edueation to
persons who have completed or left high
school and who are available for study in
preparation for entering the lrbor market.
including students seeking an associate
degree or certificate through a course of vo-
cat | instruection offered by the school.

7. A Junmr mllrge *1 Egmmumty Ct:illr:gl'

tion to %L\ld(‘nlh seeking ir 1medh(e nmplcﬁy=

an associate degree or a certificale
onal instruction

ment,
through a course of vora
offered by the school.

8. A proprietary school, licensed by the
State, thal offers vocational eduecaltion.
Subseguent sections of these
I may use the lerm secondary vo-
cational education center in referring to the
institutions described in paragraphs 3, 4 and
5 above of the term postsecondary vocation-
al sducation center in referring lo institu-
tions described in paragraphs 6 and 7 above
or the term rocational education cenler in
referring to any or all institutions described
above,

11. RESFONSIBILITIES ASSIGNED ONLY TO
STATE AGENCY RECIPIENTS

A. RESPONSIBILITIES OF ALL STATE AGENCY
RECIPIENTS

State agency recipients. in addilion to

complying with all other provisions of the

1979
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nation or denial of servtees on the basis of
race, calor, pational erigin, sex, or handleap
in performing any of the [ollowing activl-
ties:

1. Establishment of criteria or [ormulas
for distribution of Federal or State [unds to
voertional educntion programs in the State;

2. Establishment of reguirements for ad-
missien (o of requlrements for the adminis-
tration of voca | education programs;

3. Approval of action by local enlities pra-
vidin vgtmluml education. (F‘nr exnrnplc- 8

thinn tn t:rrsu nr t‘hrmg[‘ a m‘ugranhlr SEFV-
ice area.);

4. Conducting its own programs. (For vX-
ample, in employing its staff it may not dis-
eriminate on the basis of sex or handicap.)

B. STATE AGENCIES TERFORMING OVERSIGHT
RESPONSIBILITIES

The State agency responsible for the ad-
ministration of vecalional edueation pro-
grams musl adopt a compliance program (o
prevent, identify and remedy discrimination
on the basls of race, cplor, national origin,
sex or handicap by iLs subreciplents. (A
“subrecipient,”” in this context, Iz a loeal
agency of vocatlonal education center Lhat
receives finaneial assistance through a State
agency.) This compliance program must in-
clude:

1. Collecting and analyzing civil rights re-
fated data and information that subrecl-
plents complle for thelf own purposes or
that are submitted to State aﬁd Federal of-
fieials under existing auth

2. Conducting periodic c:nmr;illsnfe reviews
of selected subreclplents (i.e.. an investiga-
tion of a subreciplent to determine whether
it engages in unlawful diserimination in any

serimination, notifying the subreci-
plent of steps [t must take to attain compli-
ance and attempting to obtain voluntary
compliance;

3. Providing technical assistance upon re-
guest to subreclplenits. This  includes as-
sisting subreciplents identify unlawful di
criminstion and instrueting them in reme.
dies for and prevention of such discrimina-
tion;

4, Periodically reporting its activities and
findings under the forégolng paragraphs. in-
cludlng findings of unlawful diserimination

paragraph 2. immediately above, to
thE ance for Civil Rights.

State agencles are not required to termi-
nate gr defer assistance to any subrecipient.
NQF are they required to cnndugt hearings

Elght,s ‘to collect nnd analyze data, to con-
duct compliance reviews, to Investigate com-
plaints and to provide technical assistance
are not diminished or attenuated by the re.
quirements of Section II of the Guidelines.

¢, STATEMENT OF PROCEDURES AND PRACTICES

Within one year Irom the publication of
these Guidelines in final form, each State
agency recipient performing oversight re-
sponaibilities must submit te the Office for
Clvil Rights the methods of administratlon
and related procedures it will follow
comply with the requirements deseribe.} in
paragraphs A and B immediately above.
The Department will review each submis-
sion and will premptly either approve it, or
return it to State offieials for revision.
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[11. IhsTRisuTIOoN oF FEDERAL FINANEIAL AS-
S1STANCE AND OTHER FUNDs FoR VOrarioN:
Al Epnucation

A. AGENCY RESPONSIDILITIES

Reelplents that administer grants for vo-
cational edueation must distribute Federal,
State, or local vecationnl education funds so
that no student or group of students is un-
lawfully denicd an equal opportunity to
bepelit {rom voeational sducation on the
basis of race, color, national origin, sex, or
handicap.

u. DISTRIRUTION OF FUNDSA

Reclplents may not adopt a formula or
other methoad [or the allocation of Federal,
State, or local ational education funds
that has the effect of dl minating on the
basls of race, color, national origin, or
handieap. However, 4 reciplent may adopt a
formula or other method of allocatlon that
uses as a factor race, color, natlonal orlgin,
sex, or handicap {or an index or proxy for
race, color, natlonal origin, sex, or handicap
e.g.. humber of p ns recelving Ald to
Familles with D»pendenat Children or with
limited Englis! speaking ability]l {f the
factor Is included to compensate for past
disecrimination or to comply with those pro-
visions of the Vorational Edu
ments of 1976 designed to 3
protected groups.

¢. EXAMPLE OF A PATTERN SUGGESTING
UHLAWFUL DISCRIMINATION

In each State it is likely that some ]Jocal
recipients will enroll greater proportions of
minority students in vocational education
than the State-wide proportion of minority
studems in vocational Edu atlon. A funding
of allocation that
resul\;& in such h;f,:al reciplerits recelving per-
pupl]l alloeations of Federal or State voca-
tional education funds lower than the State-
wide average per-pupil allocation will be
presumed unlawfully discriminatory.

p. DISTRIRUTION THROUGH COMPETITIVE
GRANTS OR CONTRACTS
Each State agency that establishes crite-
ria for awarding competitive vocational edu-
cation granls or contracts must establish
and apply the criterla without regard to the
race, color, natlonal origin, sex, or handicap
of any or all of a reciplent's students, except
to compensate [or past discrimination.

E. APPLICATIUN PROCESSES FOR COMFETITIVE OR
DISCRETIONARY GRANTS

Stale agencies must disseminate informa-
tion needed to satisly the requirements of
any application process for competitive or
discretionary grants so that all recipients,
incluaing thiose having a high percentage of
minority or handicapped students, are in-
formed of and able to seek [unds. State
agencies that ptovide technical assistance
for the completion of the applieation proc-
ess must provide such assistance without
discrimination against any one recipient or
clazs of recipients.

F. ALTERATION OF FUND DISTRIBUTION TO
FPROVFDE EQUAL AFPORTUNITY

If the Office for Clvil Rights finds that a
recipient's %ystem for distributing vocation-
al education funds unlawfully discriminates
on the basis of race, color, national origi
sex, ot handicap, it will require the recipient
to adopt an alternative uondiseriminatory

&
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method of distribution, The Qffice for ClvI
Rights may also require the reclpient to
compensate for the effeets of [ts past unlaw:
ful diserimipntion in the distribution of

funids.

1V, AcCESS ARD ADMissioN oF STupknTs To
VocATIONAL EDUCATION PROGRAMS

A. RECIFIENT RESPONSIBILITIES

Critefia controlling student eligibility for
admission te voeational education schools,
facilitics and programs may not unlawfully
discriminate on the basis of race, color, na.
tional origin, sex, or handiean. reciplent
may not develop, impose, maintain, approve,
or Implement such discriminatory admis.
slons eriteria,

B. 5ITE SELECTION FOR VOCATIONAL 5CHOOLS

State and local reciplents may not select
ar approve g site for a vocational educatlon
facility for the purpose or with the effect of
excluding, segregating, or otherwise diserim-
inating against students on the basis of race,
colar, or natlopnl origin. Recipients must
lacate voecational education facilities at sites
that are readlly accessible to both nonmin.
ority and minority communities, and that
do not tend to identify the facllity or pro-
gram as intended for nonminerity or minor.
ity students.

€. ELIGIRILITY FOR ADMISSION TO VOCATIONAL
EDUCATION CENTERS BASED ON RESIDENCE

Reciplents may not establish, approve or
maintain geographic boundaries for a voea.
ti 1 education center service area or at-
tendance zoné, (hereinafter "service area’),
that unlawfully exclude students on the
basls of race, color, or national erigin. The
Office for Civil Rights will presume, subject
ta rebutial, that any one or combination of
the following clrcumstances indicates that
the boundaries of & given service area ars
unlawfully constituted:

1. A school system or service area contlgu-
pus to the glven service area. contains mi-
nority or nonminority students in substan-
tially greater proportion than the given
service area:

2. A substantial number of minority stu-
dents who reside outside the glven vocation-
al Edumtlon center service area, and who
igible {or the center reside, none.
Lhel close to the center as a substan-
tial number of non-minarity students who
are eligible for the center;

3. The over-all vocational education pro-
gram of the given service area in compari:
son to the over-all vocational education pro-
gram of a contiguous school system or serv:
fce area enrolling a substantially greater
proportion of minority students: (a) pro-
vides its students with a broader range of
curricular offerings, facilities and eguip-
ment; or (b) provides its graduates greater
ngartunlty for Emplnymem in jobs: () for

gummunlgy Dr reglan’ ¢ii) that Dgy h!gher
entry level salarles or wages; or (iil) that are
generally acknowledged to offer greater
prestige or status.

D, ADDITIONS AND RENOVATIONS TO EXISTING
VOCATIONAL EDUCATION FACILITIES

A reciplent may not add to, modily, or
renovate the physical plant of a vocational
education facility in a manner that creates,
maintaing, or inereases student segregation
on the basls of race, coler, national origin,
sex, or handicap.
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% POl VIGA FdKS OF HITE SpLed:
TIOH AHD GEGGRAPILLC SERVICE AIREA KEGUIRE.
MEMTS

If the conditions specified In paragraphs
IV, A, B C of D immediately above, are
found and not rebutted by proof of nopd|s.
erimipation, the Office for Civil rights will
requlre the recipient(s) to submit a plan to
remedy the diserimination. The following
are examples of steps that may be included
in the plan, where necessaty to overeome
the diserimination; (1) redrawing of the
boundaries of the vocatlonal education cen-
ter's service aren to include areas unlawfully
excluded and/or to exclude areas unlawlul-
ly Included; (2) provision of transportation
to students reslding in areas unlawfully ex
cluded, (3) provision of sdditionhal programs
and services to studenits who would have
been ellgible for attendapce at the vocatlon-
8l education center but for the disecriminato-
Fy sérvice aréq or site selectlon; (4) reesslgn-
ment of students; and (5) construction of
new [acillties or expansion of existing facill-
ties.

F. ELIGIRILITY FOR ADMI3SION TO SECONDARY
VOCATIONAL EDUCATION CENTERS BASED OH
HUMFERICAL LIMITS IMPOSED OH SENDING
SCHQOLS

A reciplent may not adopt or malntain a
systern for admission €o A Secondary voca:
tlonal education center or program that
limits admisslon to a fixed number of stu-
dents {rom each sending school included in
the center's Service area If such a system
dizsproporilonately excludes students from
the center on the basis of race, sex, national
origln or handicap. (Example Assume 25
percent of a school district's high school
students are biack and that most of those
black studepts are enrplled in onc high
school; the white students. 75 percent of the
district's total enrollment. are generally en-
rolled in the five remaining high scheols.
This paragraph prohibits a systern of admis-
sion to the secondary voeatlonal edueation
center that limlits eligibility to a fixed and
equal number of studenits from each of the
distrlet's slx high sehools)

C. REMEDIES FOR VIGLATION OF ELIGIBILITY
BASED ON HUMERICAL LIMITS REQU IREMENTS

If the Office for Civil Rights filnds 4 viola-
tion of paragraph F, above. the recipjent
must implement an altef‘n&tlve system of
admissions that does not disproportionately
exclude students on the basis of race, color,
national origin, sex, or nandicap.

H. ELIGIRILITY FOR ADMISSION TO VOCATIONAL
EDUCATION CENTERS, BRANCHEE OR ANNEXES
BASED UPON ST{'DENT OFTION

A vocatlonal educatlen center, branch or
annex, o to all students jn a service ar.:a
and predominantly enrolling minority stu-
dents or students of one rate, natiofal
origin or sex, will be presumed unlawrully
segregated if: 1) {t was established by a re-
cipient for members of ohe race, natlonal
origln or sex; or 2) it has since (L5 constrice:
tion been attended primarily by membérs of
ane race, national origin or seX or 3j maost
of it program of fering: /¢ traditionally
been selected predorninantely by miembérs
of one race, national origin or sex.

I REMEDIES FOR FACILITY SEGREGATION UNDER
S517ENT OFTI OGN FLARE

If the conditions specified in paragraph
IV-H arr [ound and not rebtiled by proof
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of nondiscriminatlion, the Office {or OUnil
Rights  will require the recipicntis) (o
submit a plan to remedy the segregation,
The following are examples of steps that
may be Included in the pfan, where neees-
sary to overcome the discrimination:

t1) elimination of pregram duplication in
the segregated facllily and other proximate
voeational facilities; (2) relocalion or “clus-
tering” of programs or courses; 3) adding
programs and courses that traditionally
nave been {dentifled as intended for mem-
bers of a particular race, national origin or
sex to schools that have traditionally served
members of the other sex or traditlenally
served persons of a different race or nation-
al origln, 4) merger of programs into one [a-
cillty through school closings or new con-
struction; 5) intensive outréachrecrultment
and counsellng; 6) providing free transparia-
tion to students whose enrollment would
promote desegregation.

{Paragraph J omitted)

. ELIGIBITITY BASED OHF EVALUATION OF EACH
APPLICANT UNDER ADMIS5IONS CRITERIA

Reciplents may nol judge eandidates for
admission to vecational edueation programs
on the basls of eriteria thal have the effect
of disproportionately excluding persons of a
particular race, color, national origin, sex.
or handieap. However, if a reciplent can
demonstrate that such criterla have been
validated as essential to partleipation in a
glven program and that alternative equally
valid eriteria that do not have such a dispro-
portlonate adverse effect are unavailable.
the criteria will be judged nondiserimina-
tory. Examples of admisslons criteria that
must meet this test are past academlic per-
formance, record of disciplinary infractions.
counselors’ approval, teachers' recommen-
dations, Interest inventories, high school di-
ploma and standardlzed tests, such as the
Test of Adult ic Education (TABE).

An Introductory. prelimipary. or explora-
tory course may not be established as a pre-
requisite for admission to s program unless
the coiirse has been and is avallable without

regard to race, eolor, natlonal origin, sex.
and handicap. However, a Course that was
formerly only avallable on a discriminatory
basls may be made a prerequ!s!te for admis-
314 a program If the recipient ean dem-
onstrate tiat: {(a) the course is essential to
particlpation in the program; and (b) the
course i presently avallable to those seek-
ing enrollment for the first time and to
those formerly excluded,

L. ELIGIBILITY OF NATIONAL ORIGIN MINORITY

PERSONE WITH LIMITED ENGLISH LANGUAGE
SKILLS

nts may not restrict an applicant's
al education programs
brcause thE ap licant, a5 a membér of a
tional origin minority with limited Eng
language skills. cannot participate in 1nd
beneflil from vocational instruction to the
same Extvnl as a student uhme pnmary
language i: 1
af the re t
and assess their ability to par izjpate in vo-
cational instruction.

Aceeptable methods of identification in-
clude: (1) identification by administr i
srs.ff t afhvr% or mrrms ljf seruf ;

rrmriar_\s OF 1ﬁt|lf prmernrn:

riate diapnosiic procedures, il neces-

oy
)

Heejpienis mnst take steps Lo open aldl vo-
vitlonal programs to these nalional origin
minority students. A reeiplent must deman:
strate that a concentration of stitldents with
limited English language skills in one of a
few program naf Lhe resull of diseriming-
tory limilatlons upon the opporiinities
available to such students,

M, REMEDIAL ACTION IN BEHALF OF FERZONS
WITH LIMITED EN SH LANGUAGE SKILLS

If the Office for Civil Rights finds that a
reciplent has denied patlonal origln minor-
ity persons admission to a vecational school
or program because of their limited English
language skills cr has assigned students lo
vocational programs solely on the basis of
thelr limited English language skills, the re-
elplent will be required to submil a remedial
plan that insures natlonal origin minority
students equal access to voeatlonal educa-
tion programisz,

N. EQUAL ACCESS FOR HANDICAFFED STUDENTS

Reclplents may not deny handlcapped stu-
dents access to voeational educatlon pro-
grams or courses becguse of arehitectural or
equlpmient barrlers, or because cf the need
for r..ated alds and services or auxilia
alds. If necessary, reclpients must:
modify instructional equipment; (2) modify
of adapt the manner in which the courses
are nffergd m hnuse the program ln Iaclll-

them feadl!ig &Ecé'islbu to mobility !mp&lrtd
students: and (4) provide auxiliary aids that

effectively makKe lectures and necessary ma
terials available (o postsécondary hand
capped students; (5) provide related aids or
services that assure secondary stude its an
appropriate education,

Academlc requirements that the recipient
an demonstrate are essential to a program
of Instructlon or to any directly related li-
enslng requirement will not be regard d as
ilseriminatory. However, where passible, a
recipient must adjust those requirements lo
the needs of individual handicapped stu-
dents.

Access to vocational programs or courses
may not be deriled handicapped students on
the ground that employment opportunities
in any occupation or profession mpy be
more limited for handicapped persons than
for non-handlcapped persons.

‘T'Jw

n. a

0. BUBLIC NOTIFICATION

Prior to the beginning of each school year,
reciplents must advise students., parents,
yees and the general public that all
nal opportunities will be offered
I srd to race, color, national
ex, or handicap. Announcement of
this pgllcy of non-discrimination may be
macde, for example, in local newspapers, re-
cipient publications and/or other media
that reach the general public, program
beneficiaries, minorities (ncluding national
origin m noritj with limited Englizh lan-
guage skills). women, and handicapped per-
sons. A briel summa offerings
and &ﬂﬁ]lSSlDl’l c:nLéru %hgultl be 'm;lu:lt;d in

-;nﬁ l"ulrtr'Drﬁﬂ;IE nrurfnbarr of (hr: Dﬁf‘iﬁﬂ desig-
naled to paurdlnate Title 1X and Sectjor

ity af num al ari T 2
ith limited English 1mzuagr- skills,
public notilication materials must be dis-
seminated to that community in itz lan-
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puage and must stale thia reciplents will
iake s5leps to agsure that the lack of English
language skills will not be a hbiarrier to nd
mission and participation in veentional edu-
caljon programs.

V. CoURSELING AHD PREVOCATIONAL
PROGRAMS

A. RECIFIENT RESPONSIBILITIES

Recipients must insure thal their eoufsel-
ing male and ac 5 tiptluding stu-
dent program selection and career/employ:
ment selection), promotional. and reerud
ment ¢fforts do not discriminate on the
basis of race, color, national origin, séx, or
handicap.

h. COUNSELING AND FROSPECTS FOR SUCCESS

Recipients that operate voeationa: educa-
tion programs must insure that counse’ors

-do not direet of urge any student Lo enrell

ERI

Aruitoxt provided by Eic:

in a particular career of prngrqm Or meas-
urp of prediet a studenl's prospects for suc-

: in in any eareer oF program based upon
the student’s race, color, national orig

sel handieapped students toward more re-
girictive career objectives than nenhandi-

i

mlnﬁrlty ar n
cﬂﬁped students, recipie slops
that the disproportior does not
rPELl[ unjawful diserimination in coun-
seling activities.

C. STUDENT RECRUITMENT AUCTIVITIES

Recipients must conduct their student re-
eruitment activilies 50 as nol to exclude or

limit opportunities on the basis of race,
color, national origin, sex, or handicap.
Where recruitment activities involve the

ntation or portrayal of vozational and
career opporiunities, the curricula and pro-
grams described should cover a broad range
of occupational epportunities and not be
limited on the basis of the race, color, na-
tional origin, sex, or handicap of the stu-
dents or potential studernits to whom the
presentation is made. Also. to the cxtent
possible, recruiting teams should include
persons of diffefent races, national origins,
sexXes, and handicaps.

D. COUNSELING OF STUDENTS WITH LIMITED
ENGLISH SPEAKING ABILITY OR HEARING IM-
FAIRMENTS
Reciplents must insure that counselors

can effectively communicate with national
origin minority students with limited Eng-

lish language skills and with students who
have hearing :
ment may be satisfied by having interpret-
ers avallable,

E. FROMOTIONAL ACTIVITIES
Recipients may not undertake promotion-
al efforts (including activities of school offi-
cials, counselors, and vocational staff) in a
manner that creates or perpetuates sterco-
types or limitations based on race, color, na-
tional origln, seX or handicap. Examples of
promotional efforts are career days, par-
ents’ night, shop demonstrations, visitations
by groups of prospective students and by
representatives from business and industry.
Materials that are part of promotional ef-
forts may not create or perpetuite
types through téxt or illustration. To the
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extent possible they shonld poreiray males
af lemmles, minorities or handiepipe] per-
5005 11 programs and oeeupadiong in wineh
these groups iraditionably have not beeir
represented, I a recipicnt Vi it
tiing a community of national origin mingr:
ity per s With himited BEnglish langiake
skills, promuoelonal lilerature must be dis-
tribnted to that cammunity 1n ils language,

V1. Equal OPpORTUNITY [N THE VooaTIaoNAal
Enurarion IHSTRIWTIONAL SETTING

A, ACCOMIIOBATIONS FOR HANDICAPPER
STUDENTA

Recipients must place secondary  level
handicapped students in the regular educa-
tinpnal environment of any voeational educa-
tion program to the maximum eXtwent appro-
priate to the needs of the student unless it
can be demaonstrated that the education of
pped T n in the regular envi-
rnnmc‘nt \mh the use aof supplementir, aids

cannot be achieved satisfacloFi-
pped students may be placed ina
prngr'\m only after the reciplent satisfies
the provisions of the Department’s Regula-
tion, 45 CFR Part 84 ing to cvalualion,
placermient, and proc 1 {

separate class or facility
bring for handicapped persons, the facility,
the programs. and services miust be com-
parable to the facili pragramis, and sery-
jees offered 1o nonhandicapped students.

s ag

8. STUDENT FINANCIAL ABSISTANCE
Recipients may not award financial assist.
ance in the form of loans, grants, scholar.
5, special funds. subsidies. compensation

izes to vocational education
; c\i race, tnlﬁr’ n'uinnil

enls may admmr
tance where .
sstablishad hy will, trust, quueati
or any similar legal instrument, if the over-
all effeet of all financial assistance awarded

s not discriminate on the basis of sex.
: and informatien used to notify

5 nuld li"id EI.EIDIIEZH]LS to bellewz
Lhe asszistance is prov iﬂEd ona discﬂmmam
ry basis. If a recip
tains a community of national origin minor
ity persons with limiled English language
skills, 1 infarm 1 st be disseminat-
ed to thit communiLy in its language,

€, HOUSING IN RESIDENTIAL POSTSECONDARY
VOCATIONAL EDUCATION CENTERS

Recipients must extend housing opportu-
nities without discrimination based on race,
color, national origin, sex, or handicap. This
nbligation extends to recipients that provide
on-camps housing or that have agree.
ments w’izh Dr@vld 5 c}f r:»f, campus hﬂusing;

Eduf‘&,tl@,ﬁ program that prmr!cjss
or-carnpus or ofl-campus hﬂu’EIﬂE to its nen-

cational

handicapped stu 5 must provide, at the
same cost and under the same conditions,
comparable convenient and accessible hous-
ing to handicapped stiudentz.

D. COMPARABLE FACILITIES

Reciplents must provide changing rooms,
showers, and other facilities for students of
one sex that are comparable to those pro-
vided to students of the other sex, This may
be accomplished by alternating use of the

L]
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same faecilitivs ar by provihimg seprale,
comparable facilities.
Sueh Tacilities must he
ffied 1o the oxtent necessiey o micke
ecational education program readily feces

ble to handieapped persois,

adapaterd ar nusli
Lhe v
!;

VII. Wonrk Stuny, CooPERATIVE VOUATIONAL
EntvartoN, JJon PLACEMENT, AND APPIREN:
TICE TRAINING

COLPEHATIVE  VOCA-
wnm{ sTuhy

SPONSIALILITIES IN
EEU(‘A’TIDN i‘kil(}ﬂf\i\i 5,

A. RE
‘l‘lUNAI
A reciplent must ingure that; (a) it does

not disecriminate against its students on the

basls of race, colar, natiopil origin, seX, or
handicap in making available opportunities
in cooperative education, work study and
job placement programs and (b) students
participating in cooperative edueation, work
study and job placement programs ard not
diseriminated against by employers or pro-
spective employers on the basis of race,
color, national origin, sex, oF handieap in re-
r‘runm-nl hiring, placement, assignment lo
s, hours of e m:wl yinent, levels of

1 §1 rvmplvnl enle mla a Written apgree-
ment for Lhe referral or assignment of stu-
dents to an employer, the agreement must
contain an assurance from the employer
that students will be accepted and assigned
ts jobs and otherwise treated without
regard Lo race. color, nalional arigin, seX, or
handicap.

Recipien
request for

3
tudents who are free of handi-
eaps or for students of a particular race,

5 may nol honof any employer

color, national origin, or séx. In the cvent
an employer or prospective éemployer is or
has been subject Lo court action invalving
discrimination in employment, school offi-
cialz should rely on the court's f{indings if
the decision resolves the issue of whether
the employer has engaged in unlawful dis-
crimination.

B, AFPRENTICE TRAINING PROGRAMS

A recipient may not enter into any agree-
ment for the provision or support of appren-
tice training for students or union members
with any labor union or other sponsor that
diseriminates against its members or appli-
cants for mrmbership on the basis of race,
color, natic:.zl origin, sex. or handicap. If &
reciplent enters into a written agreement
with a labor union or other sponsor provid-
ing for apprentice training, the agreement
must contain an assurance from the union
or other sponsor: (13 that it does not engage
in such discrimination against its member-
ship or applicants far membership; and (2)
that apprentice tralning will be offered and
conducted for its membership free of such
diserimination.

VIII. EMPLOYMENT OF FACULTY AND STAFF

A. EMFLOYMENT GENERALLY

Reclpients may not engage in any employ-
ment practice that discriminates against
any employee or applicant for employment
on the basis f sex or hnndh:ap Recipients

fn 8 . iy

T K ym
that discﬂmlnates on the basizs of race,
eolor, or natlonal origin if such discrimina.
tion tends to result in segregation, exclusion
or other discrimination against students.
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Hecipienls iy not hmilt thelr reeruid-
aient tor cimployees to sehools, commin
Lles. oF compatues dispropartioniately coii-
puosed of personis of a particolar race. color,
nal gl orghn sex, o hapdicap exeept for
the purpost of overcoming (e eflects of
past diserimination. Every souree of facully
musl be notified that the reeiptent does not
diserrinate m o emplovment on the basis of
race, color, national orgin, seX, of handieap

. PATTERNS OF DISURIMINATION

Whenever Lhe Office for Civil Rights
finds that 1 hght of the representation of
protected groups in the relevant labor
market there i3 A stemilicant underrepresen-
tation of overrepreseniation of protecied
group persons on the staff of a vocatiopal
cdueation school or program, it will pre-
sume thal the disproporton fesults (rom
unlawfnl diserimination. This presunmption
ean be overcome by proofl that qualified per-
sons of the particular raee, color, national
gin, or sex, or that qualified handicapped
persons are nol in fact available in the rele-

ahor markel

0. SALARY POLICIES

must establish and maintam
faculty salary scales and policy based upon
the conditions and responsibilities of ¢m-
ployment, without regard to face. color. na-
tional origin. sex of handirap.

Recipients

E. EMFLOYMENT OFFORTUNITIES FOR
HANDICAFPED AFFLICANTS

Recipients must provide efqual employ-
ment apportunities for teaching and a .
istrative positions to handicapped appli-
eants who can perform the essential func-
tions of the position in question. Recipients
must make reasonable accommeodation for
the physical or mental limitations of handi-
capped applirants whe are oltherwise quali-
fied unless recipients ean demonstrate that
the aceommadation would impost an undue
hardship.

F. THE EFFECTS OF PAST DISCRIMINATION
Recipienls must take
the sffects of past discrimination in the re-
cruitment. hiring, and assignment of facul-
ty. Such steps may include the reeruitment
of reassignment of qualified persons of a
particular race, national origin. of seX, or
who are handicapped.

steps (o overcome

. STAFF OF STATE ADVISORY COUNCILS OF
VOCATIDRAL EDUCATION

State Advisory Councils ef Voeational
Eduration are recipients of Federal finan-
cial assistance and therefore must comply

THROUGH STATE

Where recriitment and hiring of staff for
State aperated vocational education centeérs
is eonducted by a State civil service employ-
ment authority, the State education agency
operating the program must insure that re
cruitment and hiring of staff for the voca:
tinnal education center 15 condueted in ac-
cordance with theé requirements of these
Ghuidelines
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IX PhoFHIETARY VOCATIONAL BIDUCATION
BUHINOLE

A HECIHIENT RESPONSIRILITIES

Proprietary
Plial are feeipreints o
sistaner through Fede
Progrifms or othie rwise .\u- stibject o alt of
the reguirenicns of the Departiment's resy
tatiois and these Crnde lines,

vocational edieaton
Frderal fina

I ENFIMOCEMENT AUTHORITY
al Title 1X

Enforcement of the fprovision

of the Education Amendments of 1072 and
Sectiop 504 of the Rehabilitation Act of
16873 is Ihe resporsibility of the T artment

of Health. Education, and Welfare. Howey:
of, authgrity to enforee Title V1 of the Civil
rights Act of 1964 for proprictary vocational
ecducation schoals hn_s bmn delegated to the
Veterans Admi

When the Office [ur
a Title VI complaint alleging diserimination
by a proprietary vocational edueation school
it will forward the complaint to the Veter-
ans Admmistration and cite the applicable
reguirements of the Diepartment’s regtila-
tions and these Gitidelines, The complain
ant witl be notified of such action.

‘il Rights receives

PART 84—NONDISCRIMINATION ON
THE BASIS OF HAHEIEAP IN PRO-

ING OR BENEF!T!NE FRDM FEDER-
AL FINANCIAL ASSISTANCE

2. In 45 CFR Part 84 Appendix B is
added toread as follows:
APPENDIX B—GUIDELINES FOR ELIMINATING
THECRIMINATION AND DENIAL OF SERVICES
oN THE Basis oF Race, ColOR., NATIONAL

ORIgIH, Sex, AMp HANDICAP IH VOCATIONAL
EnUcATioN PROGRAMS

Nmrr F’m the text nf lhvsr" guidislinvs.

PART B6—MNONDISCRIMINATION ON
THE BASIS OF SEX IN EDUCATION
PROGRAMS AND ACTIVITIES RE-
CEIVING OR BENEFITING FROM
FEDERAL FINANCIAL ASSISTANCE

3. In 45 CFR Part 86 Appendix A is
added to read as follows:

APPENDIX A—{UIDELINES FOR ELIMINATING
DIScRIMINATION AsD DENIAL OOF SERVICE
a4 THE Basis ofF Hace Color, NATIONAL
ARIGIN, SEX, AND HANDICAP IN VOCATIONAL
EpncATION PROGRAMS

NoTte. -For the text of these guidelines.
spe 45 CFR Part 80, Appendix B
Davip 8. TaTEL,
Director. Qffice for Civil Righls,
Department of Health, Educa-
tian, and Welfare.
MancH 15, 1979.

COMMENTS AND RECOMMENDATIONS

Over 130 cornments and recommen-
dations were received by the Office for
ivil Rights in response to the Decem-
19, 1978 publication of proposed
Guidelines. (43 FR 59105) Many iden-

"
[

tiftedd e fiecienenes Lhat resnteed in sig-
mfeant changes to the Guidelines,
Fach comment was ecarcfully consid-
cied hefore o response wWas prepared.
The  f(ollowing comments and  re-
sponses are adopted by the Depart-
riienl ag a part of the Guidelines.

SUPPLEMENTARY [NFORMATION

1. Comment: Commenters stated
thiat the %\l;ipl(‘m("n[if\f IﬁfDl‘lTl:iLlDl’\
section Wias
tional vdu(.nlmn ndn\,nisuimrs. rclned
too heavily on outdated and suspect
data, and ignored the advances
achivved under the Vocational Educa-
tion Amendments of 1976,

Response: The objections have merit
and changes have been made. The
Supplementary Information section
has bern revised to include current
data, to delete outdated and suspect
data, to place greater emphasis on
OCR investigalions and compliance re-
views and to acknowledge that voca-
tional education administrators have
responded to antidiscrimination meas-
ures of the Vocational Bducation
Amendments of 1976,

SecrioN [—ScorE AND COVERAGE

recom-

2. Commentl: Commenters
mended that paragraph I-A state with
clarity that the Guidelines apply to all
recipients of financial assistance from
the Department of Health, Education,
and Welfare and not merely to recipi-
ents of Federal vocational education
funds.

Response; The recommendation is
accepted and paragraph I-A has been
modified.

3. Comment: One commenter sug-
gested that OCR establish a sin le
definition of “recipient” in its Title VI,
Title 1X and Section 504 regulations
to the extent permitted by the under-
lying legislation.

Response: A single definition of *
cipient” would be helpful. Hawever
the change proposed is beyond Lhe
scope of the Guidelines project.

4 Comment; Commenters requested
that the Guic es state the responsi-
hil of recipients under the Age
Discrimination Act of 1975,

Fesponse. Hegulations under the
Age Discrimination Act have not yet
bren ed. The Guidelines will ulti
mately include coverage of age dis-
crimination.

5. Comment. A commenter recom-
mended that paragraph 1-C include as
an education agerxcy providing voca-
tiopal education. “the State Board of
Vocational Education and/or a State
board or bhody providing vocational
education.”

Response. Paragraph I1-A slates that
Stale agency recipients are covered by
the Guidelines. Paragraph I-C pro-
vides "umjlm. uf recipients covered

1979
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TROStale apency . L . aperiting aovoens
tional edueation faeility.”

6. Comment: Commenters requested
that paragraphh (DU6) and (7 be
amended to include “certificeate pro-
grams.”’

Regponse; The suggested ehange
been adopted.

7. Comment: Commenters requisted
that paragraph I-D list as recipients
1 al rehabilitation eenters and
rcal z.nlml coenters.

Regponse: Paragraph
cxamples of eavered schoals, The
Guidelines also apply 1o vocational re-
habilitation centers and residential vo-
cational education centers.

8. Comment; One commentler re-
quested a definitiopn of the term —sub-
reci

has

[-D provides

pient.”

Reégponse: The term -ubrecipient™ is
defined in paragraph 11-B.
Srerion 11 -REspONSIBILITIES OF STATE
AGENCIFS

9, Comment, Commenters  found
paragraph [1-B incomplete and vague,

Response: This objecti has merit.
The paragraph has been stantially
remed to elarify State agenc)
. Definitions of “tech
=" and of “compliance review”
have been added (paragraph (Buli
and (3)). The Guidelines now state
that the Department, not the State
agency, has the responsibility and au-
thority to make formal fact findings

and terminate and defer Federal
funds 7
While these additions to the final

Gundelmeq answer several of the spe-
the com-
mﬁ:re neerds to he done.

Wlthm 90 days. the Office for Civil
Rights and the Bureau of Occupation-
al and Adult Eduecation will issu¢
memaoranda that provide the addition-
al detail necessary for successful State
agency complianee activity.

10. Comment: Commenters argucd
that paragraph II-B imposes new re-
ements on State agency recipients.
Response: State agencics, as well as
other recipients of Federal financial
assistance, are prohibited from con-
ducting their programs through sut
cipients or contractors that diserimi-
nate. See for example. 15 CFR Sec-
tions B80.3(b), B4.4(byi4), 86.32¢bi(d).
The Title VI regulations clearly in-
clude a State agency obligation (o
adopt "methods of ﬁ.dmlﬂl%(ralan for
monitoring subrecipicr for civil
rights compliance.' However, this re:
quirement has net been enforced
against State educalion agencies. The
ﬂl‘f)ll’(mr‘ﬂl believes that this must be

its reguiat that confirms that recipients
have an identical obligation under Title 1%
and Section 504, See "Supplementary In -
matiorn, Part C, Btate Agency Responsibil-
itieg,”” above.
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carrected. To be effective, civil righits
compliance activity cannot he the ex-
clusive province of Federal civil rights
agencies: it must include Department
program fdgenicies (in this caze the
Bureau eof Qeceupational and Adult
Edueation) and State agencies.

11, Comment; Commenters argued
that the requirements imposed on
Stale agencies by paragraph II-B are
unduly burdensome and costly.

Response, Subparagraph Brl) has
been revised to insure that no signif-
cant additional data collection or
record keeping requirement s imposed
on recipients, In addition, the require-
ment that State agencies investigate
complaints has been deleted. Civil
rights enforcement, however, must be
recognized as important enough to
merit the allecation of nceessary
funds. Federal, State, and loeal funds
and resolrces avallable for voeational
education must be used for civil rights
c‘DmpllanE[‘ activities in vocational
educa 1 programs. The obligations
1mpmpd are therefore nol unreason-
ably burdensome.

12. Comment.

L Commenters stated
that OCR., through agraph II-B, is
assigning or delegating its enfarce:
ment responsibilities to the States.
Response: The Guidelines contem-

plate a cooperative effort among OCR,

Education. and &

purpose i5 to add. not substitute, re-
sources for eivil rights compliance ac-
tivity. The Guidelines now clearly
state whal was always intended: The
Office for Civil Rights will not de-
crease its compliance activity in voea-
tional education programs.

13. Comment’ Commenters stated
that proposed paragraph II-D. “hlt“h
atternpted to establish a clear divisi
betweenn State and local respon .
ities, was confusing and incons tent
with other sections of the Guidelines.
They asked that the paragraph be de-
leted. It was also suggested that the
heading of Section II and the first sen-
tenice of Paragraph II-A should state
that the enumerated requlremems are
only one aspect of a State agency's re-
sponsibilities under the Guidelines.

Ersponse; The suggested changes
are adopted as consistent with the
intent of the Guidelines.

Section [II—DistrisUTION oF FEDERAL
FiNANCIAL ASSISTANCE AND OTHER
FUNDS FOR VOCATIONAL EDUCATION
14. Comment Commenters argued

that protected group persons must be

provided “egual opportunity” not
merely “Opportunity” (paragraph III-
A,

Response This suggestion is accept-
ed. The opportunity for vocational
ing must be equal for all students
out regard Lo race, color, national
origin, seX. or handicap. The provision

i0
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of unequal Tacilities, for example,
cannol be excused because it is a less
than total denial of opportunity.

15, Commend: Commenters ques-
tioned whether the purpose of pro-
posed paragraph II1-B was to prohibit
discrimination in the development of a
formula (input standard) or in the al-
location of funds (outpul standard).
The policy statement in proposed
paragraph I1T11-B controlled factors in
the formula while the example cited

in the paragraph was based on fund al-
locations,
Respanse;. The Office for  Civil

Rights may review a formula‘’s compe-
nents. However, its primary inquiry
will be whether the formula has a dis-
criminatory ef fect on the allocation of
funds. Accordingly. the first sentence
in paragraph I11-B has been rewritten
to delete the reference to “factors.”

16, Commenl; Commenters suggest-
ed rephrasing paragraph III-B to
permit the use of factors that remedy
the effects of past discrimination.
Others suggested that the Department
uphold the use of indicia that enable
the State to identify communities enti-
tled to priority under the Vocational
Education Act. For example, a State
vocational education distribution for-
mula may refer to the number of per-
sons residing in a school district re-
eiving aid to families with dependent
children or with limited English
speaking ability. The purpose of such
a reference is to identify areas either
economically depressed or with high
coneentrations of low-income people,

Response; The suggestions are ac-
cepted. Judicial precedent requires re-
cipients to undertake affirmative or
remedial action when directed by Con-
gress or in response to a finding of
past discrimination. In addition, the
adoption of the recommended lan-
guage confirms that a recipient's use
of data on AFDC or LESA populations
to comply with the Vocational Educa-
tion Act is consistent with civil rights
authorities.

19. Comment.: Commenters asked for
an explanation of the second sentence
in proposed paragraph III-B: “State
agencies must apply formula provi-
sions under the Vocational Education
Amendments of 1976 in a manner con-
sistent with civil rights authorities.”
They believe that the statement sug-
gests an inconsistency between civil
rights authorities and the targeting
provisions of the Vocational Education
Act,

Response: The sentence does suggest
a tepsion between the provisions of
the Voecational Education Act and civil
rights authorities. In fact, they are
complementary. Paragraph III-B, as
revised, contains the essential lan-
guage prohibiting discrimination in
the application of a formula. The chal-
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lenged sentence has therefore been de-
leted.

18. Comment; Commenlers dues-
lnﬂf‘d whether the example d in
d paragraph IIL-B (mow in [II-
C) is mueﬁdpd to require equal per-
pupil allocations of unds,

Responge; Section 1068(a)5XBXil) of
the Voeational Educalion Act prohib-
itz the adoption of a formula seeking
equal per-pupil allocations of funds,
Rather it requires priority funding for
subreclpmnts -;ervinE thL gréatest coni-

subreciplénls lca:it able to pay‘ nd for
subrecipients serving the greatest con-
centrations of students whose educa-
tion imposes higher than average costs
(e handicapped students, students
from low-income families, and stu-

dents from families in which English
is not the dominant language). These
statutery priorities should resuit in
grewter expenditures [or communities
with concentrations of minorily group
gauge of
d in

persons. For this reason the g
uplawful discrimination containe
the Guidelines—a finding of loy
locations for communities containing
concentrations of minority persons—
will generally indicate a high probabil-
ity of noncomplianee,

In 'u:ldltmn m an anilys

iz of alloca-
examine
; \uth substantial
numbers of mmurlLy sludents to deter-
mine if such districls receive lower
per-pupil allocations than the State-
wide average.

19. Comment: A funding formula will
be presumed unlr; fully discrimina-
tory if the circumslances recorded in
paragraph III-B (now paragraph III-
) are present, Commenters asked for
rxamples of evidence that will rebut
the presumplion,

Response: Two examples of persui=
sive rebuttal evidence derive from the
Vacalional Edueation Act. First, under
Section 106(a5) AXih a Btale must
give priority (o funding applications
that propose programs new Lo a serv.
jee area and that are designed Lo meet
emerging or projecled  manpower
necds and job apportunities. These
priorities are not direetly related to
ceanomic need, Therefore the applien-
tion of these priopities may in some
sireumstances be used by a State
apency Lo rebul the presumption of
diserimination arising from an inad-
vonate alloeation of funds to recip-
erits enrolling a  disproportionately
high pereentage of minorities. Svcord-
v, Sectinn 1060047 requires Che dis-
iribution of Federal voeational educa-
fon funds on the basis of annual ap-
plicntiona. An eligible recipient that
fail= to submit an appliration is pro-
hibited from recelving Federal funds.
A simnilar requirement may control the
Stiate funds under the
Srare jaw, For this

tHneation of
prowmions of oa
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renson, the failure of urhan or other
recipients to apply for funds must be
considered before a finding of compll-
anee or noncompliance ran be made,

These are only examples of rebuttal
evidenee that will be consjdered. Bach
ease must be decided on the basis of a
earcful analysis of all evidence be-
Heved relevant by the recipient and by
the Office for Civil Rights,

20. Comment; Commenters asked
whether the presumption of pars
graph III-C will be applird to each
type of voecalional education program
or to ecombined Stare alloeations;
whether Federal and State funds will
be examined separately or in (‘Dlﬁbiﬁi-
tion: whether both operating casts and
eapital expenditures will be ex 1mlm o
wlhether the distribution formula will
be judged on an annual basis or overa
period of years.

Regponse. Section 106ta1hy of the
Vaocational Education Act reguires the
States to base the distribution of Fed-
eral funds on ecanomic, social, and
dem ographic Tactors relating to the
need for vocational edueation. The
Cammizzioner of Education has ruled
in 42 F.R. 53885 (Question #1) thal
the State's funding formula under sec-
tionn 1060a15) must be applied to each
of the following Vocational Education
Act programs | grant (section
1200, guidance and counseling section
134), special progroms for the disad-
vanlaged (section 1403, and consumer

and homemaking programs (seelion
150). To insure con cney with Offiee
of Eduecation direetives under the Vo-
eational Eduecation Aet. the Guide-

lines' requirements may he applied to
¢ach of the programs sel out above,

The statutory factors listed in sec-
tion 1060a)(5) of the Voeational Educa-
tionn Aet apply to the distribution of
Federal voeational edueation funds. A
State may eleet lo cistribute State
funds under the same or a different
formula. In any event, OCR may sepa-
rately consider State and Federal allo-
cations o determine whether each i
consistent with civil nghts authorities.

The distribution formula governs
the alloeation of all grants lo subri‘up
134, 140, a
including those for operat
and capital expenditures. QCR
s therefore vxamine both aperating
costs and eamial expenditures,

States are required to deseribe the
formula for the distribution of Federal
funds in their five vear plans 45 CFR
104, 1820 1. In applying the gauge of

irnts under Sections 120,
150).
tusls

unlawful diserimination to State for-
mulas. OCR may umsnlu erxpendi-
tures for a single v o for such

rejesant Lo
riminat ol has

other
whether
nceurred,

20, Comment: A
whether paragraph
and 111 () applies

period it
uithivitind

asked
1L B

HE

comitenicer
11 B now
1 local as well

L.

(thers asked whether
now recorded
loeal

Stale apencies.
e pauge of complinnee,
in paragraph 111 €, applies to
Apenecies,

Respone: Parngraph 111 B has been
revised (o elarify that it applies to all
recipients that alloente Federal, State,
or lveal funds among other recipients
or schools. Thus, the paragraph ap-
plivs to local agencles that employ &
formulin or “other method of alleca-
tion” to distribute funds among ad-
ministrative subdistriets,

The gauge of compliahee, recorded
in paragraph III-C, refers to a poten:
tial misallocatlon of State and Federal
funds. Although this gauge must
prove in practice to be a convenient
and informative measure, it will tenta-
Lively alse be used Lo evaluate alloea-
tions of local funds,

22, Comment: Siate agencies
thiey eould not control the alloe
of local funds,

Respaonse: A State agency is niot ox
peeted to provide protection against
an improper allocation of loeal funds
unless it has authority to review or ap-
prove loeal allocations.

23, Comment: Commenters argued
that QCR lacks authorily to monitor
Siate vorational edueation funds
They argued that paragraph III-B
should only control the alloeation of
Federal funds.

Response, The Department has an
obligation to provide protection
against unlawful discrimination in any
and all facets of a prograrn funded in
whole or in part with Federal funds. A
recipient of Federal funds may not un-
Iawfully discriminate in the allocation
or use of such funds or in the alloca-
tion or use of any other funds under
its control, Of course, as one com-
menter notes, if the Department finds
it m‘c"u}nars Uj ETDCde aﬁainst any re-
eipient,
or terminate HEW Fz: ieﬂl mnds

94, Commenl: Commenters suggest-
ed that the phrase "available through
Foederal (unds” (paragraph I11-C now
111-D), improperly suggests that eivil
rights authorities apply only to com-
petitive grants or contracts paid for
with Federal funds under the Voca-
tional Edueation Act. They urged that
the phrase be deleted.

Fesponse: The suggestion is aceept-
o, A State agency rm’ ri\ ing F"Pc’!f"ril
funds may not diser
calion or (listribuuun gr
under its eontrol,

35, Commenl; Commernters thought
the example. now recorded in para-
praph [1I-C, should not be referred Lo
in fhe por aph relating 1o competi-
tive grants and contracts,

Resporisey 'The example cannot be
meaninefully applied to competitive
prants and contracts, The reference
tias therefore been deleted,

argued
ation

any fundh
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26, Commenl: Commenters sugpest.
cd that parngraph B (mow TH Y
state that in appropriate  ¢lream-
stances a Slate may be reguired to
remedy the ef feets of 4 prior unlvwil-
Iy diseriminatory  distribution  of
funds.

Response: The Comment 5 acceptod,
It i5 well established that a reeipient
must remedy past unlawful discrimi-
natien and provide protection agamst
like discrimination in the future,

21, Comment; Commonters ques-
tioned whether paragraph ITI-E (now
III-F) affects the Commlssloner of
Education's authority to approve or
direct a ehange in the State's method
of fund distribution.

Response, If a State system for dis
tributing Federal vocational eduea
funds violates eivil rights authorities,
the Office of Education and the Office
for Civil Rights will jointly seek cor-
rective action.

SEcTION [V -ACCESS AND ADMISSION OF
STUDENTS

28, Comment; Commenters stated

that the propased Guidelines prohibit-

ed only future unlawful ¢ iming:

tion. They suggesied a prohibition

against recipients 'maintaining” un-
lawfiilly discriminatory practices,
Respons i accept-

ed. Recipients must eliminate the ef-
fects of past discrimination and ensure
nondiscrimination in the future,

29, Comment; Commenters sugges
ed that paragraph IV-B be amr
to require that sites be accessible to
handicapped persons.

Response: The requirement of pro-
gram accessibility for mobility im-
pilred persons is conlained in para-
graph I'V-N.

30. Comment: Commenters argued
that new sites should be “equally™ ac
cessible rather than “‘readily’” accessi-
ble to minority students.

Response: It is generally impossible
to find or judge sites “*equally’’ accessi-
bie to minority and nonminority com-
munities. Recipients should attempt to
locate facilities in perfectly neutral
sites, but no change in the Gulidelines
is required or appropriate.

31. Commeni: Recipient commentears
stated that they often do not have au-
thority to select sites for new facilities.

Response: Recipients that do nol
have authnnty to select, review, or ap-
i have no obligations under
this provision.

2. Comment' Commenters objected
to paragraph IV-C on the ground that
1t, conflicts with State statutes that
imit certain programs red by a
district to students reslding within
that district.

Response: State laws that limit the
admission of students to programs on
the basis of resldence within a district
may be cited by recipients as proof of

RULES AND REGULATIONS
nopdiscrimination, The adequaey or
acecuracy of thal elann will depend
upon all of the fcis and will vary
num State Lo Siate and from ease to

Commoenters Supgpest-
signment is nn oad-

Contment.
m! that student e
ditionnl remedy for site selection and
peographic  serviee arenn violations
(proposed paragraph 1V-I0, now para-
graph I[V-E),

Response: ‘This suggestion is aceept-
ed, For example, if high school voca-
tional education programs arc unmw
fully segregated becnuse of a geo
praphic zone boundary, he segrega-
tion may be remedied through student
reassignments.

4. Commenl; Commenters thought
the geographic zoning requirements
for secondary vocational schools (para-
graph IV-C) should be the same for
postsecondary  institutions (proposed
paragraph IV-E).

Response; Geographic service area or
attendance zone boundaries for voca-
tional education centers are generally
used at the secondary level. However,
ik h IV-C and IV-E apply to
econdary institutions that limit
admission on the basis of student resi-
(it‘nce T parate paragraph for
L institutions has there-
fore br‘en dLletuj

35. Comment: Generally, students
may not attend an Area Vocational
Education School (AVES) unless they
reside within one of the school dis-
tricts participating in the consortium.
Commenters objected that paragraph
IV-C will result in an unfair require-
ment that students from nonpartici-
pating districts be admitied to the
area school.

Responge: In the event the "“circum-
stances’”’ listed in paragraph IV-C arise
in a comparison between a consortium
and a school district adjacent to a con-
sortium, a recipient(s) may rebut the
resulting presumption of unlawful dis-
crimination through proof that com-
pelling reasons justified the inclusion
and exclusion of contiguous districts.
For example, recipients may demon-
strate that an excluded district failed
to approve a bond issue needed for the
construction of a facility and that all
districts included in the consortium
approved such a bond issue.

It will not be sufficient for the con-
sortium to prove that all participating
districts have approximately the same
tax base and that they joined together
for that reason. Rather a consortium
must prove that an excluded district
received a genuine invitation to par-
ticipate on terms comparable to thos
offered any other district, and that
the offer was declined by the govern-
ing authority of the district. If a re-
cipient fails Lo prove that the planning
and formation stages were nondiscri-
minatory, it will be required to give
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the ex eluded distriel an opportunit y 1o
patlicipate  in the consortium,  Of
vourse, the newly ineluded  distriet
may be required (o contribute finan-
cially and otherwise on the basis of an
ecauitable formuliv und arrangement,

36. Cornment: Congortia ask whether
paragraph 1V-F bars an equal alloea-
tion of a facillty's student eapacity
among particlpating school distrlets if
that allocation results in the dispro-
portionate exclusion of minority group
students. Comment No, 15 addresses
an issue illustrated by the exclusion of
a eity school system {roin an essential-
ly suburban consertium. The issue in
this comment, {5 illustrated by a con-
sortiiirn of a majority black elty school
system and four majority white subur-
ban districts that equally share a voca-
tional edueation facility with a capae-
ity of 500 students. Inequality results
from this agreement if the city sys-
tem’s student enrollment is substantia-
ly greater than its suburban partners.
Thus if each particlpant in this.five
district consortium is allocaled 100
student spaces in the vocational educa-
tion ecenter, each suburban district
may have oniy 1,000 students compet-
ing for 100 spaces while the city
system may have 2,000 students com-
peting for 100 spaces. Students in the
city system do not have equal opportu-
nity £or admission to the vocational
educat ion center.

Response. This provision (IV-F) ap-
plies to both separale schoal districts
and consortia. However, a consortium
may allocate available spaces in the
manner described in this cormment if it
proves that compelling reasons similar
m thDSF—‘ discuszed in cﬂmmem a5

a7, C@mment Cammgntérs asked
whether paragaph IV-C may result in
a requirement that a school district
admil to its vocational education facil-
ities students who reside in an entirely
separate school district,

Rezponse: Paragraph IV-C and IV-F
apply primarily to discrimination
within a school district and to consor-
tia as discussed in comments 35 and
36. A legally consitituted separate
school district providing vocational
education only to students residing
within its borders is not required by
I h IV-C to admit nonresident
students. However, in the event a
State establishes a “vocatlonal educa-
tion district” composed of several
school districts, the boundaries of the
vocational education distriet are sub-
jeet to review under paragraph [V-C,

38. Comment: Commenters objected
that paragraph IV-H was unreason-
able and unrealistic in presuming thaL
segregated facilities, courses and pro-
grams resulted from recipient prac-
tices rather than student choice.
Others urged that the paragraph co
tain an additional specific presump-
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lion of unlawful diserimination il a
schiool were established for members
of ome Face, sex or national origin and
rontinues to be so altended. Such com-
menters nsked for a rule hijldlng that
ttye only permissible remedy for
galion in such a school is relocat
courses and programs to othier schools.
Response: Both comments have
some merit and have led to a rewriting
of the paragraph. Vocational educa-
lion administrators are quite correct
in arguing that specifie vocational
courses and programs are generally
plected by, not required of. students.
Consequently, segregation may result
from parental, commuhily and peer
group influences that are beyond their
g his fact is generally recog-
nized by Section 1V of the Guidelines:
ezch paragraph identifies a method or
factor controlling student eligibility
other than student chaice and Aat-
templs to provide prolection against
the unlawful exclusion of students
based upon that factor. Thus, a stu-
dent's ineligibility based upon resi-
dence (paragraph IV-CY or because
the faellity was located too far from
his or her home (paragraph IV-B) or
ecause he or she scored too low on an
adm onis test (paragraph IV-E) is
addressed by the Guidelines. Proposed
paragraph IV-H departed from this
t herne. Rather than identify a specific

device that resulted in the e*célu%mn of
stucents despite Lhexr dejslre to enroll.

ever a facility or ﬁnurse \.t.s's SCETE-
gated. This was upnreasonable, and the
general presumption has been deleted.
However, the other commenters arc
alio correct in stating that the Guide-
lines fail to identify another factor or
device that can interfere with a stu-
dent's choice. A recipient may have
constructed a facility for members of
one race or sex and may not have
taken meaningful action to remedy
t he segregalion. Ip such cases, it is un-
reasonable to state that the school
continues to be segregated as a resull
of student choi The analogy (o
racial segregation in elementary and
=secondary public schools is perfeet: by
the late 1960's Federal courts wer¢
consistently holding that school offi-
cials were not adequately desegregat-
ipg their dual racial systems when,
after 100 vyears of enforced segrega-
tion, they merely apened the doors of
their white schools and announced
that bnck students could apply for ad-
rmissi Paragraph [V-H has accord-
ingly been rewritten to hold that if a
Facility was established for minorities,
or for one race, national origin or sex
and it continues to be essentially seg-
regated despite open enrollment, addi-
tional sLéBS uj desegregate the facility
are nNece . However, the suggeatmn
that a spemht remedy should be re
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quired of a school cslablishied as a4 seg-
regatled facility, is not accepted. The
efficacy of any proposed remedy will
vary [rom case (0 case.

39. Comment: Commenters stated
that t here should not be a vielation of
paragraph IV-H if a protected group is
represerited in a facility in proportion
to its representation in the service
are

Response: This comment is accopled.
Evidence that members of a protected
group attend a facility in prletan
to their representation in the :
area will be accepted as ev ldcnu of
that group’s nondiseriminatory enroll-
ment in the facility. However. the
boundaries of the service area must
satisfsy the requirements of paragraph
1V-C.

40. Comment: Commeniers suggest
ed that in paragraph IV-H underre-
presentation, not nonpartici
should be the standard: thal disecri
mation based on national origin 5
improperly omitted from paragraphs
1V-F and IV-H.

Response: These suggestions merely
urge consistency among several provi-
sionis and identify inadvertent errors

The suggested changes have been
made.
41. Comment: Commenters urged

that handicapped persons be protected
by paragraph IV-H.

Response; A vocational education
cenler, branch or annex enrolling only
handicapped students is often permis
sible under the Department’s Section
504 regulation te.g. a school for autis-
tic children). Each secondary level stu-
dent must be individually evalnated
and then assigned to a program re-
sponsive to his or her individual needs.
For this reason the presumption rec-
ognized in paragraph IV-H cannot
roulinely protect handicapped per-
soris. Nevertheless, under the require-
ments of paragraphs IV-N and VI-A,
secondary level handicapped students
may be placed in segregated annexes.
pbranches or centers only if their indi-
idualized education plans state that
they ecannot be trained in a regular
program with “supplementary ajds
and services.”

42, Commeni; Commenters suggest-
ed that the proposed validation stind-
ard of paragraph IV-K would permit
recipients to use criteria that dispro-
portionately exclude minorities or
handicapped persons merely by dem-
onstrating that the students admitted
were more likely to sueceed in the pro-
gram. This would allow recipients, for
example, to exclude protected persons
from the attractive trade and techni-
cal programs through evidence that a
~C" average student is less likely to
excel in a program than an A" aver-
age student. The commenters sUggest-
ed that screening criteria to be permis-

sible. must be “essential to participa-
tion” in a program.

Response; This suggestion is accept-
ed. One of Lhe principal objeetives of
the Vocational Education Act is Lo
provide pmlprud group persons the
training they need to obtain employ-
ment. Sereening criteria or standards
that have the effect of disproportion-
ately exeluding such persons from vo-
cational educalion programs must
therefore be validated as essential to
satisfactory completion of course re-
quirements, The use of criteria like
grade pojnt average, to justify priority
admission of students with exceptional
attainments or scores may dispropor-
tionately exclude protected group per-
sons. If such disproportionate exclu-
sion occurs the criteria or standards
must be validated as essential to par-
ticipation in a program before they
may be used by a recipient.

43, Commenl: Commenters sought Lo
expand paragraphs IV-L and IV-M.
Thev argued that recipients should be
required to provide nalive language
programs, English language instruc
tion and other diverse methods of in-
struction where there are high concen-
trations of persons with limited Eng-
lish language skills,

Response: The changes proposed are
beyond the scope of the Guldelines
project, The reguirements of the
Guidelines are consistent with estab-
lished Office for Civil Rights second-
ary school policy.

44, Comment; Commenters objected
to the failure of paragraph IV-D, (T)
and (M) (now E, I, and M) to include
deadlines for the submission of accept-
able remedial plans.

Response: The Office  for Civil
Rights will establish time periods for
the submission of remedial plans on a
ca- - by case basis,

4: Comment; Commenters thought
the [, hlic notification paragraph, IV-
0. fan. 'n ensure adequate notice of
vocations ducation opportunities,
Others tlu .ghi the proposed provi-
sion was Lou burdensome; they found
the requirement of notice to limited
English proficiency persons particular-
ly objectionable.

Response; The requirernent that re-
cipients apnounce a policy of nondis-
crimination has several components; 1)
the notice must be continuing: 2) it
must be designed to reach a recipient’s
beneficiaries and employees, and po-
tential beneficiaries and employees,
particularly members of protected
groups; 3) it must state the policy of
nondiscrimination: 4) it must include
the name, telephone number, and ad-
dress of a person who can provide ad-
ditional information on the policy of
nondiserimination. The proposed pro-
vision for notification was deficient
with respect to requirement number 4;
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the final Guidelines have been revised
accordingly.

The Department agrees with the
commenters who found too onerous
the requirement of notice of “all pro-
gram offerings and admissions crite-
ria.” It has been substantially revised,
Also, notlce to national origin minor-
ities with limited English speaking
ability is now required only if a service
ares contains a “community” of such
persons.

46, Comment. Commmenters asked
whether affirmative action programs
were permissible or required.

Response: Appropriate remedial
action (sormetimes referred to as “af.
firmative action”) must be undertaken
to overcome the effects of past dis-
crimination. Also, certain voluntary af-
firmative action measures are permis-
sible under the Department’s Title VI,
Title IX, and Section 504 regulations,
when a recipient finds such measures
useful or necessary to correct societal
discrimination or patterns of segrega-
tion and nonparticipation. the Secre-
tary and the President have Issued
staternents urging recipients to adopt
and continue voluntary affirmative
action programs in admissions, recruit-
ment, counselling, and employment.

47. Commeni: A commenter asked
whether children attending private ra-
clally discriminatory academies may
also attend Federally assisted voca-
tlonal schools.

Response; On April 26, 1976, the
Office for Civil Rights announced that
*children enrolled in a non-public
school cannot participate in the public
school program if the non-public
school engaged in discriminatory prac-
tices prohibited by Title VI, Even
though the non-public school is not a
recipient, any discriminatory practices
by it would ... directly arfect the
Federally assisted program.” 41 F.R.
35553 (August 23, 1976).

SecTioN V—CoUNSELING AND
PREVOCATIONAL PROGRAMS

48, Commeni; Commenters recom-
mended that recipients be required to
provide inservice training for counsel-
lors on the needs of minorities, the
handicapped. and students sterco-
typed on the basis of sex.

Response: Inservice training is an ap-
proved method for instructing profes-
sional staff on the forms of discrimina-
tion experienced by students, Howev-
er, recipients may obtain compliance
through other methods,

48, Commenl: Proposed paragraph
V-B provided that disproportionate
enrollments based on seXx must be ex-
amined to verlfy that they do not
result from discrimination In counsel-
ling. Commenters asked that dispro-
portionate enrollments based on race
or national origin lead to a similar ex-
amination of counselling practices,
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Response: The suggestion is accepted
and paragraph V-B has been revised.

50, Comment. Commenters urged
that paragraph V-E endorse affirma-
tive promotional and outreach activi-
ties.

Response: The recommendaton is ac-
cemed Vﬂluntary affirmatiw aéticm

tlES is Endﬂfﬁ&d Lhn:ug'h camment
number 46,
51. Comment, Commenters found

“unrealistic’” the prohibition against

counselling hanlicapped  students
toward limited cav«~r objectives (para-
graph V-B,,

Response: This provision allows a re-
cipient to advise handicapped students
of the difficulties they may encounter
in fields not traditionally opened to
them. However, the provision requires
that recipients do more than merely
state that such obstacies exist. The re-
cipieni must provide students with in-
formation on available vocational op-
portunities, oan the responsibilities of
an employer under Sectipon 504, and on
available remedies in the event of dis-
crimination. Information or materials
that may assist recipients in meeting
this responsibility are avallable from
the Office for Civil Rights, Office of
Program and Review and Assistance,

BecTioN VI—EgUaL OPPORTUNITY IN
THE VouCaTioNalL EpucatioN INSTRUC-
TIONAL SETTING.

52. Comment; Cornmenters recom-
mended several changes to this sec-
tion: A) “Mainstreaming” handicapped
students should not be a priority: B)
Sex restricted financial assistance,
even subject to the conditions speci-
fied in paragraph VI-B. should be im-
permissible; ) Additiopal detail
should be provided in paragraph VeC
to provide protection against unlawful
discrimination: D) A new section
should be added to announce reciplent
obligations to national origin minority
persons with limited English speaking
ability,

Response’ The primaty purpose of
Section VI of the Guidelines is to
record several provisions of the De.
partment’s Title IX and Section LJ4
regulations that deserve emphasis in
light of findings in OCR compliance
reviews and complaint investigations.
Proposed changes ""A™ and "B" are in-
consistent with the Department’s reg-
ulations and therefore beyond the
scope of the Guidelines project; sug-
gestion “C** iz meddliesome in that it
seeks to regulate recipients aimlessly:
proposed change D" seeks a provision
already included in another section of
the Guidelines.
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SecTion VII-WoRrk Srupy, COOPERA-
TIVE VociTlojar EDUCATION, JoOB
PLACEMENT, AMD APPRENTICE TRAIN:
1HG

53. Comment, Commenters argued
that the requirements of Section VII
are too burdensome. They believe that
Congress never intended recipients o
monitar employers and unions for dis
erimination.

Response: Vocational eduecation ad
ministrators misperceive the nature of
Section VII reguirements. Under the
Department’s civil rights regulations
reciplents are prohibited from engag-
ing in any service, activity, or program
in a discriminatory manner. Work
study. cooperative education, and job
placement are recipient programsg or
activities and for this reason may not
be marred by unlawful-discrimination,
There is evidence, for example, that
school officials are honoring requests
from employers for persons of a par.
ticular race or sex or for persons free
of handicaps. This is unlawful diserim-
Ination by both the recipient and the
ermployer, Moreaver, the Congress is
not mindless; it does not enact idle leg-
islation. It would not appropriate
more than a half billion dollars anny-
ally under the Voeational Education
Act for beth nondiscriminatory Job
training programs and discriminatory
Job placement programs.

54. Commenl; Commenters suggest-
ed that the Guidelines require recipi-
ents to obtain an assurance of nondis
crimination from employers that par-
ticipate in cooperative education, work
study, and job placement programs.
Others suggested that paragraph VII-
A should require school officials (o
collect, review. and malntain data re-
flecting the race, sex, national origin,
and handicap of students participating
in these programs.

Response: The addition of a writfen
assurance to existing written agree-
ments (e.g.. cooperative vocational
education agreements) s a reasonable
and useful measure, This requirement
has been added to the Guidelines. To
date, OCR investigators have not been
frustrated by inzdequate recipient rec-
ords. and the data collection sugges-
tion is therefore not accepied. )

85. Commeni: Commenters urged
that paragraph VII be rewritten to
allow potentinl employers to discrimi-
nate on the basis of handicap if the
handicap prevents a person from per-
forming the |job. One commenter
stated, for example, that a roofing
company need not hire an individual
with no legs as a rooler since the job
requires an ability to climb a ladder
carrying 90 pounds of materials,

Response: Ernployers may not dis-
criminate om the basis of handicap
against otherwise gqualified handi-
capped persons. Prospective employers
are permitted to make preemployment
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inguiries into an applicant's ability to
perform Job-related functions. Note,
hgwever that employers are required
to “reasonably accommodate’ the spe-
cial needs of a handicapped employee
or applicant for employment If it does
not result in an “undue hardship” for
the emplover. In the example Ppro-
vided by the commenter, a small roof-
mg concern would pmbably be unduly
eégsary for this handicapped pgrsun
However, in contrast, a majl:nr universi-
ty will not experience “undue hard-
ship’ if it provides a reader for a blind
applicant for employment. See para-
graph VIII-E of the Guidelines. addi-
tional information on the principles of
“undue hardship’’ and “'reasonable ac-
commodation” can be obtained from
the Offlce for Civil Rights, Office of
Program Review and Assistance,

58. Cornment. Commenters objected
to the phrasing in paragraph VII-A
suggesting that a recipient must con-
trol an employer's policies and prac-
tices.

Response: A reciplent cannot coptrol
the policies or practices of an employ-

However, a recipient must deter-
mine whether an employer discrimi-
nates and if necessary dlvorce itself—
its programs and activities—irom the
discriminating employer.

57. Commen!t: Commenters asked
whether reciplents are prohibited
from entering work study and cooperai-
tive education agreements with em.
ployers that have remedied their dis-
criminatory policies and practices.

Resporse: Recipients are free to
enter into agreements with such em-
ployers,

58, Commenf: A commenter argued
that prospective employers in codpera-
tive piacement activities should not be
covered by these Guidelines because
they are “ultimate beneficiaries”
under 45 CFR §84.3({).

Response: The requirements of the
Guidelines apply to recipients of Fed-
eral funds, not to prospective employ-
ers. Recipients must take measures to
free their programs and activities of
employers whao unlawfully diserimi-
nate. It is unnecessary, therefore. to
determine whether prospective em-
ployers are “ultimate beneficiaries.”

59. Commen!l: Commenters asked
whether the requirement of nondis-
crimination in apprentice training ap-
plies enly to programs sponsored by
unions.

Response: Paragraph VII-B applies
to registered and non-registeréd ap-
prentice training programs whether
sponsorcd by a union, an individual
employer, a group of employees. an
employer-employee commitiee, or a
governmental agency. The text of
paragraph VII-B has therefore been
revised to cover a “labor union or
other sponsor.” Also. all sponsors of

RULES AND REGULATIONS

apprentice programs are subject to the
Department of Labor Guidelines for
Nondiseriminatiopn in All Apprentice-
ship Programs (29 CFR Part 30).

SgerioN VIII-EMPLOYMENT OF
FACULTY AND 8TAFF

680. Commienl Commenters argucd
that the Departments Title VI em-
ployment jurisdiction extends only to
employees who work directly with stu-
dents. They state that the Depart-
ment has np authority to act onh com-
plaints of employment discrimination
against “administrators or applicants
for employment.”

Response: The Guidelines nave been
revised to reflect the Department's
current interpretation of itsauthority.
If and when it is revised or modified,
the new policy will be announced and
will supersede the Guidelines.

61. Commenl. Commenters stated
that the Department has no authority
to accept or reselve employment dis-
erimination complaints under Tille
1%,

Response; The Guidelines reflect the
Department's current interpretation
of its authority. Several caseg ralsing
this issue are pnow pending in the
courts of appeal, If and when this l1iti-
gation results in controlling holdings
that the Department has no employ-
ment jurisdiction under Title IX, the
Department's regulations and these
Guidelines will be reviged.

62. Commenl; Commenters suggest-
ed that under a receni decision of the
United States Court of Appeals for the
Fourth Circuit. Trageser v. [ibbic Re-
habilitation Center, — F.2d — (4th Cir.
1678), the Department has no authori-
ty to accept or resolve embloyment
diserimination complaints under Sec-
Hon 504.

Response: The Guidelines reflect the
Department's currert jnterpretation
of its authority. If and when it must
be revised to conform to controlling
judicial deeisions, the new policy will
be anneunced and will supersede the
Guidelines.

63. Comment: (;nrnmmters stated
that the definition of a ‘‘qualified
handicapped” person under Section
504 of the Rehabllitation Act and the
G uidelines is at odds with the Depart-
ment of Labors delinition under Sec:
tion 503 of the Rehabilitation Act.

EResponse: The Department of HEW
is presently reviewing with the De-
partmernt of Labor the inconsistencies
hetween their definitiohs. The Guide-
lines reflect the Department’s current
view. If and when it is revised or modi-
fied. the Department's regulation and
these Guidelines will be revised.

64. Comment: Commenters objected
to paragraph VII[-F on the ground
{hat it establishes requirements incon-
sistent with Bakke.

Responser The Guidelines require re-
medial action to overcome the cifects
of past discrimination. Eakke permits,

Among mher activities, such “affirma-
tive action,’

§5. Commenl' Comme nLers objected
to paragraph VIII-C as presuminz
guijt’’ before an investigation is con-
ducted,

Response: Although alternative lan-
guage was considerad, no charige has
been made in the Guidelines. It is not
the intention nor the effect of the
Guidelines to make baseless presurnp-
tions or findings. Rather, statistical
patterns result in inferences that addi-
tiopal evidence may rebut. The Office
for Civil Rights will not find unlawful
discrimination solely on the basis of
statistical data or without affording a
recipient ap opportunity for rebutial.

668, Comment: Comrmenters urged
that the Guidelines require reciplents
to maintain and submit data onits em-
playment practices,

Response: This sugegestion was re-
jected, Regords maintained and sub-
mitted by reciplents under other au-
thorities have satisfied the needs of
OCR investigators,

1. Comment: Commenters asked
whether this section applies to Stale
agencies,

Response; All recipients of Pederal
financial assistance from the Depart-
ment, 53 specified in Section 1, are cov-
ered by Sectlon VIII, This alsu ex-
plains the requirement of paragraph
1I-Acd).

8. Comment. Commenters stated
that paragraph VIII-C should recog-
nize that a recipienl may rebul a pre-
sumption of unlawful employment dis-
crimination through evidence that
qualified persors of a protected group
were noi avaliable to the individual
school district nor to the vocational
educalion center,

Response; Rebutial evidence may In-
clude proof that: (1) Members of a
protected group were recruited with-
olt suceess, or (2) Identified persons
of a protected group were offered em-
ployment opporiunities that were de-
clined,

SecTioN [ X —PROPRIETY VOCATIONAL
EDUCATION SCHOOLS

§0. Comment; A commenter argued
that a tuition grant or loan to 8 stu-
dent in attendance aL a proprictary
school is not Federal financial assist-
ance lo the proprietary school. Rather
it is compensation paid for a direct
service—a “procurement contract’” It
is argued that proprietary schooly are
therefore pot subject to the Depart-
ment's regulations or these Guide-
lines.

Response’ The Department bas long
defined the term ‘“recipient” under
Title V1, Titte 1X and Section 504 Lo
include proprietary (e, other than
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publle or nonprofit) educational insti-
tutions that receive tuitlon from stu-
dents participating in Federal tuition
grant programs. It is beyond the scope
of the Guldellnes project to reconsider
established Department policy.
Davin 8. TATEL,
Director,
Office for Civil Righls.
March 15, 1979,
LFR Doc. 79-8561 Filed 3-20-79: 8:45am]
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