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\ + - . LOCAL MEDIA CONCENTRATION: . , :
Ad Hoc Challenges to MediawCross“QQneisj
: ~ After FCC v. NCCB: ) ..:;q'
. v P B v/
I. .  INTRODUCTION = . | N R
. e C.
f;. One lrony of the Communlcatlons Act of 1934 Ls that a
. A
‘law that'was enacted in part to temper medla monopolles has~ . «.

/e . /
lnstead fostered thelr growth. In many caties around the

3
i

country one lnterest controls extremely large - shares of the

K \ ~ -

local advertlslng and outlets for effectlve mass communlcation“’

’ T

Shares of the market areﬁsanctzbned in newspaper-broadcast

comblnatlons tha have been considered prlma fac1e mgnopollsﬁgc

' l

in other lndustrles.- hls'ls so desplte a natlonal need grounded

in Flrst Amendment as well as antltrust pr1nc1ple that th#/
A\

maxlmum dlverslty of 1nformatlon sources is essentlal

public welfare. - 'i? ' s SR

In FCC v.

. l ' ’ .

(NCCB),  the Supreme Court last summer afflrmed thefFederal
o t ‘

.Communications Commlsslon rules barrzng future creatlon or

atlons in

,'l;~

acquisition of colocated ﬂewspaper broadCast co

the same market. While the Commlsslon required dlvestlture

“

where one party controlled the only. dally newspaper ‘and only -

tEIeVlSlon/ or only radio. s{’tlon, in 16 tlny markets around

o

-the country, the agency with Supreme Court approval grandfathered

. the remalnlng cross-ownerships. TN




The Supreme Court left open, hOWever, the- questlon of the -

‘

o ‘ \ y ‘
St $tandard~f02629§rlng,_leadlng towards denlal of renewal.or dlqes-
L}

Ly bxtur%,Aln; hoc challenges toylnd1v1dual concentrated medla .
» owners. ; & | S T , ; _ '. . R c :’o
- , , My thesls is- that the~FCC, the Department of Justhe and

the Federal Trade Comm;ssrén each has an lmportant role’ stlll f
,~j- “to play 1n enforczng natlonal pollcy favorlng a- deconcentration .
of local mass medla.‘ In descrlblng,these roles, I flrst look at~
. the* hlstory of FCC regulatlon of lodal me ia concentratlons, then ;
v take a closen look at.the potentlal!harms and beneflts of news=-

paper-broadcast cross-ownershlps. /I conclude w1th a proposal

/ . . -
for dlsg&ngulshl g at the. FCC between behav10ral problems, which \N
. ) e oL

'nclude denial or fortelture of

should lead to- sanctlons which®

Y ~r

-/ j¥ a llcense, on. the one hand, an structural problems whi%ﬁ should

oWners. In addltlon I sha,l suggest that the Federal Trade
/ —
Commlsslon could look at local medla concentré;lons under lts .

broad authorlty under Sectlon 5 of the Federal Trade Commission
:')‘v 4

Act to prevent: unfalr methods of competltlon**Ttncludihg anti-
o= . ' o
{” competitive structures. Thls Should lead to a v1gorous and

connetltlve enforcement éffort to foster vigorous and competltlve

mass ‘media# Thls is most lmportant in the mass med&a lndustry .

N

s1nqe, as the Supreme Court has observed, "S eech concernlng
N

_L/f o puhllc‘afralrs ls-more'than'self-expresslonf-lt_ls the essence .

T

- . . - - . . . /. (
. . . - . . .

o : . o , . o :
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Il. A BRIEF HISTORY OF CHALLEVGES TO LOCAL CONCENTRATIONS

L
.

. - OF MEDIA.CONTROL = = - b R .

A.  The Broadcast L1cen51ng Scheme "' o
) 3 e - KA

Under tEe Commun1cat1ons Act Of. 1934 Congress

v

delegated to the ederak Communlcations Comm1581on the duty

N

to, 11cense broadcasters~for three-year renewable terms. .

Q\ When asahppllcant f11es f?% renewal, others can also applx

,\ ' ‘ .
- to operate on that frequency In such a case, 6r whenever.’

~there ,are mutually exc1u51ve app11cat1ons for broadcast o N
N : fac111t1es, the FCC holds a comparatlve hear1ng ! I? PR .
';‘- flrst determ1nes whetﬁer ‘any app11cant is dlsqua11f1ed from &
_ | ‘ operawlng a stat1on on legal, techn1ca1 f1nanc1a1 or _
'»e:i . _character,grounds. If more tban one 1s ba81cafty'qualif1ed i

" in these categorles the'Commlsslon t determlnes whlch 1s

AN
est qualified or the ensulpg three year term

Y -

+# - . In adopt;n;/;hls Act and 1ts predecessor Radio Act of 1927

COngress.debate h&”&ssue of monooollzatlon of _the broadcast
f_requencies.s ~As Mr. Justlce Frankfurter observed "Congress

moved ,under the spur of a w1despread fear ‘that if the absence

s A

of governfental control the pubIlc 1nterest might be subordlnated
. ! N

to monopollstlcndomlnatlon in ‘the broadcastlng field."S It .o

therefore provided, in addltlon to the "supple"'and flexib%s-
. .Y

}‘foubllc interest’ convehience. and nece551ty standard ‘ the’duty

-

d authorlty w1th1n the Commission to (1) establish rules regu-
A . ‘::
latlng "phaLn broadcastlnq" or networkln rgﬁﬂ) "to encourage N
(- the la:ger.and more'effectlve use of rq%io in the public inter-




Tbution_of_radlo service’ to each of the sdme. "8

G : . L o ) . o - | ooy
. . * N - N .

est," - and to distribute llcenses among the States and commu-

4

-

nitigs ds to provide a fair, EfflClent ‘and equltable dlstrl-
g

. 4 y . . f /)
o . . . i . s
, '

. i
u |',
)

B. Mult1p1e 0wnersh1p Rules

s, - In’ A series of rulemak1ngs beginn1ng 1nkb940 the

'FCC‘proceeded to 1im1t broadcast ownersh1p on both a local

L ,
and nat1ona1 level Thusg, the Comm1551on restr1cted one&'

11censee to operat1on of only one FM radlo,9 one AMlO v

S : S
and one commerc1al telev151on frequency11 per commun1ty C
It 11m1ted to,one the number of networks wh1ch an ent1ty W
. .7 . \ oo

could operate in a s1ng1é commun1ty, order1ng in the wake

a break-up: of NBC's Red and q\_f Networks 13 These are hd .

generally known under the mlshomer of "duopoly" rules. 13
In the cases of FM and TV the duopoly standard was
.1mposed prior to W1despread 11cens1ng, and no one was/ln _

¥
v1olat10n of ’he standard at the time 6f promulgatlon.

In € cases of AM and network1ng, the'Comm1ss1on allowed
’ : . .

licenseg¢s six months to comply by d1vest1ture 14

Th reason'ng for duopolx\proh1b1t1ons is. twofold 15
The underlyng interest in first amendment analys15'1s |
that the'pdblic's right'tb receive informatépn necessitates:
the widest poss1b1e d1ssem1nat1on of i formatipn from®

A |

diverse and antagonlsth sources,lb® N Dfonal antitryust

g T Ao antasontst & N

3
1

<
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s A . : ' . . . B M ’
o pol1cy, in add1t10n, favors a compet1t1ve s1tuat10n--here

\\

«

- Fo ‘Lh/e’ advert1s1ng dollar--especlally in an mdustry g L '

whe®e arket entry is 11m1ted 17, Thus 1n botb the

°

econ0m1c marketplace "and " the marketplace of 1deas, natlonal

policy favorsucompet1t1ve lojal m§d1a, ‘80 that the flow of

4
advertising, and other 1nformat10n essent1al to self-
’government and the search for. truth, is unlmpeded ' In—§h1§/e

»

connect1on, the Comm1ss1on has ,been upheld in act1ng to

prevent the’ pOSSlbillty for monopollzat1on or abuse rather
. : a ‘
than to awa1t the feared result.18

nat1onw1de l1m$fsuon‘broadoést1ng stat1ons,19 for rules

o .

Bas1ca1ly the same ?4t1onales have beentuqfd for

}restr1ct1ng (1) the networks ,from spot sales representat1on,
for-affrlrates,zo _(2)€televrs;on stat1o from own1ng local
cable 'franchises"z‘1 (3) networks from owhing cable systems,22
(4) telephone companles from own1ng cable television |
systems,23 and (5) in connection with other factors related
onthe adopt1on of the'Prrme Tlme-Access Rules,24rnetworks,
.from ownlng‘syndication'companies.25 .
Interestingly, in each‘of these.cases the Commission
reduired diVestiture ‘within a certain time limit for com-
.:pllance\with~the new standards 26 On the other hand,
7d1vest1ture was not requ1red where the Commission t1ghté‘ed‘

its Qtandards for measurlng duopolles in 1964, 27 nor 1n (

‘s
the mult1ple ownersh1p rulemakings from 1970 on. 28

\\\ - ‘ ' ’ ¢ . : j
N . > N . .
- . L . : 7



vf‘r stations 29 It opted however, for ad hoc cons1derationk;jf[;g
I of the problem, rather than rul s, statlng 1ts 1ntentionf£?
: A -CS

/
generally not to }perm1t concen rat1on -of control 1n ther

hands of the- few to the exclusibn of ‘the’ man& who. may be;<_“f

I

equally well qUal1f1ed to rénder such’ publ1c serv1ce as

required of/ai/}cense/)“30
Cﬁ\.' Generally,however, the Commissidn has granted appll-

cations,fdr medla cross-owners where (l) they wereqplthrn e L

the spe_if1c muttiple ownersh1p rules, (2) where no like-

l'l1hood of abuses could: be shown, (3) where a monopbly Ce T

"' situdtion would not \ensue, and (4) where other non-media

. v ~ . '
appl1cant3 were not al apply1ng for the‘same frequency at .

vthe-same time._ This, in the cases'where a frequency was.
/
/%vallable and only one applitant appl1ed for authorization

/
/4 to operate on 1t, thefC‘mmi581on usually made the grant to
//.‘qualifled applicants who nevertheless owned local or nearby
/o da1ly newspapers. 31 Similarlw ass1gnments and transfirs Y
e of broadc#st stations to exlstlng local newspapers have ~
;/~ — mostly been apprdved as have renewal"s.32 B%t w1th a ' ch“
| - few notable except1ons33 newspapEr ownersh1p became a | iff?
crucial negat1ve factor under the d1vers1f1catlon crlterlon

_ \ ..
\.»'- o in contested comparative llcenslng proce”ed1ngs.34 : SN

‘ . - . - - »
. . . .
S . . . .
¢ o . . ,9 o, : . »




“'{;' hear1ngs38 the Comm1ss1on stated as 1ts two bas1c llceni-

commun1ty, a const1tut1ona1 factor at least 51nce Just1ce

',-, S

&lack s famous adage 1n AsSoclated Press v.'Un1ted States,36 i,rwfv

thatvthg f1rst amendment rests on the assumptlon that the T

widest'poss1ble d1ssem1nat10n of 1nformat1on from’diverse ~f"

and antag0n15t1c #ources 1s essent1al to the welfare of . tﬁe .
ﬁubllc.'. "37 o ;;vfjf g ﬂv’::.v "gif-('q~-t  wi7a4_€ﬁ;r‘,,

By 1965 the CommiSS1on S domParat1 e l1cen51ng proce

S

long in need of d1rect10n and’ cons1stenc

?ﬁﬁne.f In its Policy Statement on Comoar!k1v
\ =

Broadcast

1ng cr1ter1a the "best: practrca?le serv1ce\to tHe publ1c"
- .

4
“ and "d1vers1f1cat1on" of the media for mass commun1catron. Ce oy

)

Although these criteria hardly resolved the d1lemma of the

«

counterva1l1ng characteristxcs 1nherent in med1a appl1cants Z];

for new.l1censes, nevertheless, by the time of the Pol1cz v )
Statement a 1 cal daily newspaﬁer had already been effec- . .

t1vely harred' rom obtarning a new co-Located broadcast

license in®n comparative prOceeding,39'The‘spectrpmibegan

. L . - . ’

‘ - o | C . - {

oo

s 10



va regular three-&ear 11cense.43

The 1ncumbent, wh1ch was cross-owned bthhe Boston Herald fﬁfm-

" L

Traveler; lost its 11cence then not because of spec1f1c

v abuse, but?%ecause the pub11c 1nteres@'wou1d be better

served by d1verslf1ed owﬁer;hrp o% the major med1a outlets :
, : ‘. A
in Boston 44 o L. U
/j ‘. — = ) » .
o . { -~
‘ . = Fooa ,
: . . c
; . e R
‘ . v o, 4 K . <
“. 2 ‘ a - % - \Y' . v
B IR ) ’ -
& ' z «
N . . M
' . /'\ ".‘. [} "
" . . d \ Lt
)., . - " ‘ v . 3 » v
11 .




‘vu.

1970 to br1ng local telev1sion radao ownershlp w1th&a 1ts

ulemak1n352 te take 1nt0°account newspaper broadcast

(3

" - ‘)_‘ :
g i.‘ B . . 4;:‘). o

'755’3 W1th Justlce erartment and cztlzen group pressure,~'fh

v o

the Comm1ss1on finally decided. to look agaln at the cancen- f‘

s

tratlon 1ssue in a broad rulemaklng rather than by ad hoc Tt

.@-m"

dec1sionmak1ng : When 1t resolved a pend1ng rulemaking in iv=a

L 4

"duopoly rules, i.e., ‘one broadcast statlon to a market 51

- -

"the agency concurrently 1ssued a Further Not1ce of Proposed

Wcross-owhersh1p and/{g; quest1on of dlvest*fure. .-;f
‘ ‘v o - e ) O ' ‘ o =
' 12 R
¢ R
- = . . ,’ .
Rt ° - A % ‘
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D! (D\ocket 18110 and Interim Policy om Media

- Combinations ;> - ’ ~
In the Further Nbtice in Docket f8110 the Commis
proposed to reQUire divestiture of alL_exis:ing TV-radio
Co and ;11 ce-located new paper-b;ogdcé§t combinations, as well
as bar future such cqﬁbinations. "1t . has now.become clear"
l;he'Commissidu stateé, "thatthe most éignificgnt.;spect of the-
[concentration] problem is the common control of television:. |

‘KQN station d newspapers of general circulation. . . . The

4

primarily to these two sources for its news and

ion on public affairs.”>3 /

O v N | 3 - L
Ghairman Dean Byrch, in a concurring opinion, ampli-

-

fied the issue: ) . ' -

W

.. Clearly, the media cross~ownership matter warrant-

[ ,ing the most attention is that of VHF-TV and the daily
nheéwspaper. There are only a-few daily newspapers in
each large city and their numbers are declining. There
are only a few powerful VHF stations in these cities, :
fand their numbers cannot-be increased. Equally important,
the evidence shows that the very large majority of people
get their news ififormation from these two limited sources.
Here then is -the guts of the matter. 54 '

Meanwhile the agency was becoming more and more concerned

+ about a piecemeal restructuring of the industry.535 WHDH,56

Chronicle,57 Midwest8 and Frontier59 made the issue more

acute by the month.l.By March, 1970, ad hoc adjudicat{ons

&

13




» i L ‘ 1 ‘ - . e : .
- . , . LR
i - o - ‘ - ) . ¢ ~+
vedl Greatening the established broadcast interests not
. : ’ K]
4ith a restructuring of the industry, bt with forfei .i-

of multi-million dollar licenses as well.

4

4Based in part on r‘les }hich generally bar undue concentgga-

3

' 60 ;
tions of local control of mass media, challengers had brought
A\ ,

ad hoc .cases before the Commission, usually seeking to alleviate

an unique or peculiarly egregious iopal situation.6l ;The o
Commission set-a couplé for hearing, dddeessing the;épeéifié
, §busés as well as more general.issués of concentration:° In
-chrbniclezvfpr example, the partiéé‘gathered evidenqe\not.oply
\-3.. . on th91ChéF5?s that the parent cquany used KRON-TV's ﬁ?ws and
- ”-éubliﬁ affgﬁés Eo gain competitive advantage i;xits quest for
CATV franchises in éutlyingﬁcoﬁmuni;ies: They also gathered

¥
evidence on Chronicle's dominance over the means of obtaining

!
\

'iﬁformation in the San Francisco ﬁay Atea. The hearing examiner .
¢ (foﬁné, for instance, that 10% (of 400,000) of Bay Area‘re§Tdents N
~recéivé their news exclusively from Chronicle outlets.b2
But where cross-ownership was élleged to be ber»se con-
trary to-.the public interest, as in the D.C. Federation of

Citizens Associations' letter complaint agaigst the Washington

Post's ownership of WIOP-TV, the Commission deglined action

4




13 .,
. r K PR - \ . . ¢

that that 1ssue would portend of.an overall restruc-

statin
-guri : of the 1ndustry 'Th15,;1t held, shou!d be accompl1shed
;in ulemak1né.63 | » ) ' ' ’ v
o The rulemak1ng,4then, came in, the 1970 gurther Netélf
o)

1n Do ket 18110.\ The Commission proposed a newspar’
duopoly rule w1th\d?VESt1ture. T31s would remedy bow..

;- Commission's stated’ concerns ‘about lmplementlng effectlvecdlver-

-

.s1fycat1on over local med1a control and. the unstated obJect1ve
. \ .
of assuring worr1ed media codglomerates that at the least, )

i

they would not forfe1t the value of &he1r l1censes, as '

_ WHDH had. - ‘ '
Anyroverall restructur1ng of the 1ndustry wo%}d have

to awai the five years that Docket 18110 dragged on. %he.court'j

of appeals, faced w1th attagks on the Commission's policy of

deferr1ng ad hoc challenges to the rulemak1ng, waited pat1ently\‘-
‘for four years." But a majorlty of’ghé’court finally told the~—

Commis&ion to act on the rulemaklhg within 40 days 'or have the

individual cases,judéed on their merits.64

(R . | 'ON

‘ B N
Rather than restructuring, however, the Second Report S

éﬂé.gﬁﬂff in Docket 18110 grandfathered existing cro$s-owners
in place, with minor exc_eptions.65 Restrocturing Qould have
to await voluntary Sales by wedia owners whereupun a new
prospective dﬂopoly rule would bai acquisition of uewspape. ¢

croadcecast ou TV-radio cross-uwuerships.bé



, : . ) - 14
. .

e

This result would not serve the needs of CrOSS-owners,

o

: hoﬁe&er, who stfiiafeﬁred=1osing)their 1icén%es in a tompara-
tgve renewal context. \And the Commission moved to protect
those grandfathered by the rule. A rule tha?;;egan as a-.

sword to force divestiture ended up as_a shield tn +-iaripg

. cross-owners.67 Couchec the context O erogaidl o
renewals, the Commission declared that "absent howing of u¥/

A
economic monopolization that might warrant actions under the’

2 Sherm%q Act, it would not be our view that such [concentra-
tion of cq@trdl] arguments would raise valid'issues necessita-
ting the.designation of renewal applications for hearing.68.

The Commissios took note of none of the’allegations'
) raised in the petitions to deny whieh'had been deferred to
{‘D‘iy .the rulemaking.. Now the rulemaking would be -used in effett
to iﬁmUnize existing licensees from ad hoc~cha1iengg. Any
orerall restructsring‘of the industry would be done through
rGlemaking, ana\that sas essentially no restructuring
| This conc1u51on was strongly reinforced 1q,3 series,
of subsequent FCC actions-
'(1) It resc1nded a rule.requirlng telev1510n station
Co e p

diveétitﬁre of cable television systems in the1r service

area.b9 ‘Although this rule was in existence during the

pendéncy of Docket 18110, asslurlng that TV-cable crouss-
ownerships would not be a problem for local communities

14 the fucure, t‘he Commission based {ts subsequent ce

Closton of the wtule un ils standard ot "egreglous'




.!."

™ A

i

e "" cable t:elev151on crogs- ownersl'llps70 énd on canglome'nate

(3) In denyi reconsideration

. ’ L P :
Lot /~ agency declared that where new egregiqus monopolies were

‘required'.72

(&) _In a ser§es of 1nd1v1dua1 ¢ases, the Commission

v

7> d dismlssig pendlng petitions tg deny 1md1v1dua1 licensg

renewals of cross-owners, ba51ng the’ﬁec1s1ons on the peti
b 3

tioners' failure to meet the abuse or Sherman Act standar4 73

S T !

r (5) In one case where arhearxng was designated on ‘

:

|
'
|

alleged abuses, 74 and a- strong SAerman Act 'showing made,’

the Commission declined to de51gnéte a general issue on |

. ;
undue concentration of control, etating:. a
S
' : The Commission has neither the expertise uor
’ . the statutory authority to eafource the auti-
’ “ tfust laws In its rtegulation ot che broad
' cast lndu;&ry . . [E)nfoicenent Uf Llhe
5hcnmen ACL aud Lluwtllun ng;nLcs teols
propet ], wich ouhizt tedital agen.les <o, .. s
WILh Chie eapertise Lud Jurdsdiciion over
Lhes o mﬂLL=[5.7S‘ _ (
Q I,




/? i fd' e_, iy - ; N fw'

. / ~ -’\ - A8 .~ o
S— On apﬁﬁgl of Docket 18110 the D.C. C1rcu1t reversed .

1. 76
withf a engeanca. The Commission' S pro%peCtlve standard
g
. S )

tha€ cqoss ownersh1ps were contrary to the publ;c interes®

- -

©_ could iﬁt be. squared -in the court's mind with’ an\?rder that

allowe

\iv. ; - . . ’

[I]t is enreéllstic to expect true d1ver51 y from a commonly

—

owned statlon-newspaper comQ&natlon. The di ergency oﬁ\fheli

.

‘v1ewp01nts c@nnot be expec:ed to ‘;athe same‘AS 1£ they were

N
antagonlﬁtlcally rim.’ 7 C The court determlned that a

~

presumption for divestiture existed. The Cd?mission
accordingly misappltéd.the’@urden of probf in the proceeding

by placing it on those favoring divestiture; to show specific
‘ , ] .

abuse from continued existen dombinations, rather

than on the crossowners, to show how cont1$hat10n would
aff)rmatlvely serve the public 1ntenest in 11ght>of the
Comm1551on s\generally contwary flndlngs in the prospe§t1ve

aspect oi/}ﬁs{grgceed1ng 78 - ' .
\ .

Hav1ng reversed the'entire rulemaking, the court's

only attentlon to the CommA551on s ad hoc standard was in

a 51ng1e footnot%: Noting that the Second Report "solidifies

the position of txisting combinacidns by‘making petitions
‘to deny more difficulc,", the court of appeala ridiculed
the agency's order on thL score. '"Without reasoued
cussion," the court nu&ed_Lhat the FCC had 'abaﬂdou;d ics
fotmer policy of allowlng getitioners (o dcny the wppour -

tunity to ‘demvnstrate in any oue of several ways thal

ex1st;ng ones to remain. As the Comm1se10h stated, ~°



.

The-suprémn'rourr revereed recogn-* " E;; *he f1::
3 .
time a "leg;tlmace renewal exppctancy" tn broadcast 11cen51ng.81

-l

[ Ba51calry another ckapter*ef 2 .bodk on deferra{‘to admlnls-

tra;1ve agenc1es~r%1nforced by thg'mecent Vermont. Yankee- Nuce”
83 .

82°
lear Power case, and continued in the Pacifica case,

—_4..._—

v

the- unanimous res\zersal84 found the FCC s concern for local

<

ownership, economic d¥srupt1on to the industry and cont1nu1ty

of ownership to legitimately outweigh the agency's futi&e.

promotion of ownership diversification.83 ihe'Cou$£'s

message to the courts of appeals was an unmistakabIgT?Keep
oat."

Yet Mr. Justice Marshall's o inion, continuing the
ha P . g

footnoterdiscourse, seems to have also differed with the
. Y ! .

ad hoc approach of the Second Report. Distinguishing bet&een
the qomparative énd non-cobparative.renewal situauions; the
Court first pointed out ‘that diQersification would remain a
relevant comparative consideration in the former.80 It theu

cited the FCC's stated SC'dndal:d for ScLLixxé 4 renewal dt/pli\‘u

tion for heariung dbsentl a compeciug applicaut, Vlﬁ.,";a .
sufficient showiug . . . or specifi. abuses by a coumuou uwle,
or of ecouomic monupolicallon O Lhe sull Lhal weuld vi lace

the Sherman acc. '8/
@

) 10

.
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:‘ ' _ Sig 1f1caht1y, however, the opinion §qi11fproceeded fucther:

- o . ~x o
T"s .cd€ dees 10t mane clear the extept to- which:
, fearings will .be'available on petitions to deny
e renewal that do not’ allege specific abuses or
(> economic monopolization. -Colunsel for-the Co
*sion informs us, however, that the Order
. } - intended to "limit [ ] such‘gﬁallengers only to
T o ' the extent that [the Commission] will’ not permit
! . them to re~argue in‘an adjudicatory setting the ~e 1
question already decided in this rule=making, i.e: ;.
in what circumstances is the continued existence
of «co-locatéd newspaper-broadcast combinations

per se undesirable.88

S"' N ’

. )

This .point was then empha§ized-elsewhe;e in the opinion
where the Court observed that economic monopolization and
specifiﬁ abuses were-not the sole groundScfor.renewél challénge.89
Thus the Couft has left open the questioniof'what'stan-
dard should or must be applied for ad hoc media challenges.™
The limits were siﬁply-that forfeiture or divestiture of
combinations per se could not bé'relitigatéd in thg renewal
c0ntéxt, but. neither could Petitioners be foreclosed from
raising anything beyond specific programing abuses og Shermaun
AFt viblations. Wbat then should thg standard be, and where

should these cases be heard? 1t appears that che LDuplLewe

]

Court's opinton-in FCC v. NCCB has raised wore qusstions o
this particular scoure than it has resolved.

v

Ve

Q . . . A.l()
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III. .A cféS.ER LOOK AT CROSS-OWNERSHIP .. 4. 7 2N
. . ‘ - ’
nar1 W reotr - .nderlyrng bases for crossowners

ship rules: tMe dual grounds of antltrust pollcy in favor of
decongentratlon, espec1ally where entry ’into the market is .

lelted, and first amendment .values ih dlverSLty of lnformatlon‘

r

sources. How lmportant are these-fﬁctors? .
~ -t . - ‘

- The CoqmlsSLon found them very lmportant 1nfadopt1ng pros-

t

pective rules, but emphatlcally less lmportant than assurlng
that existing cross-owners could retain their current, some-

times concentrated positions. The question is, what should ke
e
done, if anythlng abouyt exlstlng concentratnona.of“Eon\‘ol over

B Y 4
local mass media of communlcatlons° f

Our first polnt of departure fot Aanalysis is the factual
ev1dence of beneflts or detrldents from local newspaper-broad—
cast cross-ownersyrps, and otner’forms of local concentratxon.i
In a lengthy review of the evi&énce bego%e‘ghe FCC .in Docket

18110, Judge Bazelon described the ‘25 major studies submitted

.(od/(l) the effect of common ownership on staticn per formance,

(2) the effect on competition,(B) multiplicity and diversitﬁ
of the meaia and (4) the economic consefuences of divestiture >Y
He then methodically undercut each one, agreeiung with’the
Commission that the]itudieﬁ were 1nége1y inconclualve.gl

The Supreme Court's afsessment differed not on the spadles
themselves! but on the conclusions the Commission could diaw |
from them., It held, contrary to the CUHrt Of Appcals, Lhac (e
"s;?ﬁélity and Sontinuity Of mérltorious scIvice provided L.

\ Lal
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e -

“ex raWSpaper 2rs as a group ~c ..: <« lost." Tiz 20 .C-
--:rzed to FLL cinding’s that economic dislecations from high

’ - .
a .- . ¢ a *a a T
lnterest rates,mlght prevent new owners from obtaining and air-

ing quallty programs, and that local ownershlp would probably

93

decrease I could take iSsue with the evldentlar§ questlon

of Whether adequate .evidence supports the ldea that grandfatherlng
’ - ‘ -
w111 generally yleld better . serv1ce to the publlc. In fact,

-~ QE .
Professor-Stepheg Barnett has argued,94 NECB hasjargued,95

Profe$ssors William Gotmley96 ~and Robert Prisuta97 have since

and

shown the opposite to be true =-- that tangible harm is llkely

from local cross—ownershlps.
, Dr. Gormley has founék‘for example, that cros%-ownershlp
-zncreases news story overlap by 16.7%, that more than twice as
maﬁy crossigwned TV stations never editorialize as non=-affiliated
~statlo v and that 9.3% of newspaper-~ owned television statlons

recelve/carbons of the newspaper's stories on an exclusive basis,
complared to 1.1% of comparable non-affiliated stat:’,ons.98
Dr. Prisuta has recently found that,cross—owned stations

are no more likely than -non= ~affiliated stations to prebent ’
& -.‘ rFa
publlc service programmlng, and at competitive markets aLrg

likely to lead to significantly more public service programmiungy

\i.
. . 99
by stéthns in the market than 1a noucompetlitive markets.
- \ ' v .

Eur&hexmoxe,'we have seen examples in crouss ouwnershilp

sliuatlions of jppageu& nevspaper preéfercuces of the CLOSS

cwned TV stawdOn in proyram listings, discrlwinaclon agai

: lul :

pollitical candldateo, © o news Managenklit Lo protlecl Privale
ru.

Lusiness taterests fa wilher wedla culeljpiline. thh Lhic arca

| -
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cross;subs%g;zatlons,l 3 lack of editoria\izing,™ , and anti-
! : ’ . T
. competitive abuses in a newspaper's refusals deal-with cus-

105 «

tomers of.a rival radio station. While all of these alle-

gations did not lead ultimately to license denials, in.each

o - o \ .
) © case the a&;egations were sufficiently demonstrated to make out
' 106 ‘ -
] . _ N )
These %angible harms, then, from actual cases before the

at 'least a prima facie case before the FCC.

FCC and studies, demonstrate at the very least the potential
. for anticompetitive abuse, fo£ which the éohsumer ultimately
pays, or the potqhti&l for .a limit&tion or abridggment of the
) B public's first amendment interest in the free flow of information

from antagonistic and diverse sources.

——

\
Whilé?;hese grounds¥Werg used to bar future crosg—ownerships
and‘bfeaﬁ"up egyegious monopolies, the continuation of meritor-
ious service and economic dislocation rationale provided the
Commission with the impetus to grandfather all others. The
”Supreme Court's affirmance of the rules may have been illlcon— .
'sidered; But that is water over the dam. It iﬁ most unlikely
ﬁhat the quéscion'g}“ﬁér se rules will be revisited by the FCC
in the foureseeable future.
Yet, in affirming the graudfalhel fules, Lhe Supreilic wour

has specitically left “oppunents Of these comblinations Lu‘t.hczlx.

. 107
remedles 1n 1ndividuar {ur ad huV} teneWal procecdlings
And the yuestlion now o whal ,eledles are avallable Lo .w 24
A
::g‘.utix.y v g;andijL;L.,.J vl 2> ouwWaed ., a0 L vl Ly Lhie o
val Ly Ue tepartacenl of justl.oe anbd Foaclal daaae A o )

as peluie * A

. !0
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o X Iv. AD HOC CHALLENGES TO CRosssO@zﬁ'BEFORE
O RN . L .«‘-. . . "
| THE FEDERAL COMMUNICATIONS COMMISSION Coe o,
- ‘_‘ . i ;;"‘ . . . . ) o
: S - There are two ba51c and effectlve remedies attendant to
s \/

ellcense challenges at the FCC. forfelture or dlvestlture of

» 1

T;v/the license.‘ And of course there ls a world of difference between
r_;:3 ' them -- often tens of mllllons oﬁ/dollans per telev1510n llcense.

e In dlvestlture the owner is compensated for the llcense, despite

¢

the legal lipservice to public ownerehlp of thé airwaves. 1In

_ forfeiture}\whether'by license denial or Qictorioqs competitive
challenge, all is lost by the vanquished licensee save the resale

‘
K

value of plant, equipment and inventory..-.

The FCC paid such little attention td the issue of ad hoc

g) - challenges in the'Second Report. that it did not even distinguish

between fo:feiture and divestiture femedies'in this ¢ontext.108

Nor did the courts on review. )
Yet FCC case law certainly does so, pa;ticularly in the

area of undue concentration of control. In Elyria-Lorain
Broadcasting C?. (WEbL),109 for example, the Commission desig-
nated the 1964 renewal applications for hearing of Elyria,

Ohio's AM and FM radio stations, where 1t appeaged that their
common ownership with a local newspaper wmight coustitute con-
centration of control cuntrary to the publlc luterest. L (

setting the renewal hearing, howevgir, the Conmlssion specliicall,

110 .
allowed for the possibillty «f dlvestilusic Slwmllarly iu
. . 111
Frontler Broadcastlng tliie vvnumlsslon lawinand the pusoibiiaao,
&, of dilvestiture in the deqlguauluu vorder uf\ Uuq\tc coubCaentration

o
[
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oftthe Cheyenne,-wyomrpg media market. ’ )

I submit that wherg there are behav;oral abgses, monogo—
: ¢ ® X \
llzatlons or™ antlcompetntlve act;ons by the licensee, the.

i

'7cOmm15810n should employ 1ts gamut of sanctlons up .to and lnclu-—

A W -

‘;ding denial of llcense. "Phis would'incldde both comparative and

y : .
noncomparative_renewals.. . AV/( oo J

-
.

Where, however, the problem is éﬁsicaily aggtructural one, H

P

that ls, where the degree of concehtratlon of local medla control

)
has reached a. serious point which is inimical to ‘the public -~

‘e

interest, theh and orily then should the Commission employ the,
47

divestiture remedy. ' This again should apply‘to both'oomparati e
and non-comparative proceedlngs, althougn under exlstlng law

it is questionable whether that ch’Ee done w1th comparatlve

reney;is. In 1973, however, Albert Kramer suggested a Legis«
lative amendment to the Senate'which, in effect, would provide

for the winning chéllenger's buy-out of the loser at a fair

ot ) 112 ,/
market, depreciated value. ;

.

In this way, the Commission's stringent standards for ad

N

hoc challenge to noncomparative renewals can be viewed as
14 ‘e

disqualifying factors which, if established, would warrant
A o
“forfeiture. Yet the Supreme Court's allowdhce for additicual

Challenges could alsy be met Ly less stringeant criteria ror tie

divestiture rewmedy, ao apparcubly wa. the case prior tu Lhe

adovtlon of the Secound Report in Lochot Jullo.

A d=,rece of-concentratlon staundacd Lur dd cabii g, o

Scives Lhiz law necatly Lt 1o a ‘lllli‘aL.'ICZLIPL\JA\_,lA Lo prlua ‘

. 113

Lacle staudagdo {0 the Lne, Lani3t laws Lt a Lld> LL'“:. I
s /

kv id
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of relltlgatlng Docket 18110 on a case-by-case basms sin¢e a’'. . EN

‘) ‘_}. P

' newspaper-broadcast cross-owne%shlp would not be ger se pro-

hibited. Rather, the CommLSSLOn would set d degree of concen—

- atlon,' say 60%, yhlch would ralse a prima fac:Le/éLaZe of undue

concentration. | At that point, a hearing could be.oéaered which .
" would delve ‘int the-fblldwiné‘erea§ -- quoting from Elzria-~ (iq7

+ £ . . S

] . .
B ) ’ 3

S Lorain:

n : —~ . P . : . . . -

/ LIEE . . . J& ‘g . . . ! "_ ' ..'4-,' vyt B . ) ): , A
\_,/ ¢+ the advertisin actices of the stations and
newspapers, with particulak regard to any joint. rates,
or discounts; the present-and proposed staffs of the,
stations and newspapers, with particular regard to any
empldyees, officers,eor directors of the stations who

. e are employees, offlcers, or directors of the newspapers;

~ the extent to wHich the stations and newspaper

the same sources for*material for-broadcast o publication;
the national, state, and lo&al political dis ricts served
by the stations and newspapers; the market areas served -

respectively by’ the€ stations-and newspapers{ the.other - !
areas in

(“\_’ : . broadcast and media services available to
A : questlon with particylar-Tegard to (a) th¢ amount of
s - -coverage these other services devote to local affairs™

IR of the communities primarily served by the applicant's

s - stations and newspapers.and (b) the extent to which these

o ‘other services 3ompete with the applicant's stations and
gewspapers for advertising revenues; and such other facts
as will tend to demonstrate that the operation of WEOL AM

i . & FM by Lorain County Printing will or will not result in
© concentration of cdntrol over local media contrary to the
- public interest. '

® X 114
Furthermore, as Professor Robert Bennett and Glen kobia -

son have ably axgged,lls’ the FCC should.aégiy Claytou Act
Secclon 7 analysis to 1ts licefisluyg actlouus. Wwhile uhe;uew
S CLQSa-uwnership Lules p;uhlbiL futuire acygulsitlons wf coluc .oz T
wedla, the Claycon Acl applies to all merggig oluce 1950 which
tcPJ t. have an efreut v subscandclaliy lcasébipg GoanpeliUlon,

E

MCALln,: X uhlug Lu"ifd“ dive.tltiufe

U )
KnuLhuL a, pruwachh vwould be tu . . ) [ T

Thus pi oL a\,\iulalt.luu; cwould cea cnlel Ll anl Ltenwval

Q ‘. $ s

‘ L.,Q).
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e grandfathered stations as waiver requests by members of the "
T public from enforcement of the grandfathering rule. If. the :f~'”

underlying goals, golicies and reasons for the rules would be
r kd
,, - better served in a particular situation by nonapplication of the
rule, then grandfathering should be "waived," and divestiture

T ordered over a reasonable period of time.116~”

[
S - For example, if a non-local owner w1th an average or

poor'broadcast~recqrd held a significant share of ‘the local
media market, - d divestiture could be accomplished without'

o severe ec0nomic hardship, then the grounds for grandfathering -

‘ continuation of meritorious serVice and av}odance of disruption

]

‘;f - to the industry - would not pertain in application to that

',
i

1icensee. In that case, the rule in bocket lSllO should not
varotect that licensee from divestiture. Perhaps a shoWing
i

o ‘ should also have’ to be made that the best: practicable service

to the public ‘in that market.is more likely from another‘ 5

”~

'licensee than the existing ene, although that showing should

" not’ actually have to produce the other licensee. ‘k

- —_—— emmem Bt St SE .

The beauty of the ad hoc’épproaeh is that it does allow

S

. the excellent newspaper-broadcast combinations to remain where

they are, serving the public. Yet it does not give the absentee
‘ - o ) . ' NI ' ’ :
owned, mediocre licensee a base on balls on the basis of some-

one else's batting average.

Another advantage is that it facilitates scrutiny of all

R ) aspects ofvconcentration at one time. Thus, without vielating

)

the letter of the present cross-ownership rules, a licensee can own
N e : ) .

‘the only newspapers, only VHF television station, only two radio

e e
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statlons, only cable system, only movie theatres, only sound1 )
trucks, only‘printing‘press, only hillboards, only banks and
VLrtuaIly anythlng else, but stlll be grandfathered if there is
but One incomlng UHF televmslon s1gnal of prlmary strength in
the. market. Indeed, -even’ 1f that UHF statlon later went out

vof buszness, the CommiSslon [ reconsmderatlon order would not

-

require. dlvestlture};JV Assuming no abuses

show 1ntent to. malntaln gr use monopoly power; 8 " the Commissdon

+

‘would do nothlng under existing law.(
« While this is certalnly an eXtreme hypothetibal situationj
. «
the point is ~made. In an ad hoe degree-of-concentratlon approach,

d an inability to

the Commission: would be able to look at TV-radlo-newspaper-cable-:

-/hbs llgand other local combinations even though they d1d not

(:> ' VLolate the narrow focus of each duopoly rule. S
’ . . 4 .
L . -7 The play of . non-medla aspects on concentratlon is particu-
larly lnterestlng., While the FCcC hasvtermrnated and hldden its -
| 120 ., |

Conglomerate Inquir? Task Force Report,” its preliminary study'

Lndlcated a bas;s for belzevzng that conglomerates sometlmes use

thelr medla propertles for the1r own buslness purposes}ZIV The

Task Force found questlonable Ln—house deallngs by two of six

llcensees studled in a pllot study,lzz -and the factD ‘Lat the

CommasSLon stall keeps the f1nal Report secret six years after
it was wrltten.ralses serLous questlons about.]ust what is in it.
The crucial polnt here is that ‘ad hoc scrutiny of local

concentratlon! ‘of control should "be’ pursued and encouraged by

the FCC, not errectlvely precluded. In theipast, conglomerate

ownership has caused the Commission grave concern, as in 1948

\ ' !
\ '

o | P - ) | | o ,

>
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when the Commission even preferred a local newspaper owner oyer
]

. a competlng, non-medla appllcant assoc1ated with the local lndus-

v

.tr1al company that domlnated the c1ty.

_ The next questlon whlch arases is how to view a cable system

.

commonly owned by-a concentrated local medla entltya Does lt
{¥ " expand the opportunlty for alternatlve d1str1butlon of v1ews,¥v
news and advertlslng, or does it further concentrate control of
the medla ;n that entlty s favor’_ More broadly, what is the
»effect today of new'teqhnologles whlch promlse to prov1de
local;tles with a plethora of new.volces,.data servrces, and
" channels of communrcatron’ Should a TV statron still be'barred
;from ownlng, say, a multlpolnt dlstrlbutlon sYstem (MDS)"
| Certalnly,_as long', as an entlty has an lnterest in the

audlence tunlng lnto one ¢hannel, whether lt‘as its own, tele—

/‘-’ '\\ .
N

v1slon statlon, or to a lesser degree, ‘a f1nanc1al 1nterest in
a. pay cable channel, the operator has a bUllt-ln conflict of . |
y;nterest from seelng tha the'number of local media outleti are
o€ _”maximizedl LIt is important, then, elther to’ separate the pro-
grammlng functlon from the home dlstrlbutlon runctlon, or to.

'malntaln a clear feaslblllty for new entry by others lnto the

‘\ local home dellvery systems market.

ly

Thls means that-governmental entltles should not allow
exlstlng med1a companles the opportunlty to ‘obtain domlnant
fPosxtions ln ‘new markets for local communications lfﬁthere"
;Jis limited.eﬁtry:into that market and'an opportdnltyhto preclude

further expansion of services at a later time.
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K Thus broadoasters-should~not be cable operators;ho even .

‘common carrlersyln the same localltles’ I am not sure that it

makes sense, however, to. preclude -common carrlers from cable

tElEVISIOn, particularly lf they operate the cable system as

a common carrlers_. N

o CoL I must admlt that inclusion of cable in a local newspaperf .
broadcasszé?ncentratlon make’s. it dlfflcult to deflne the per- |

centage of media con

1

ratlon held by that entlty in the

%‘“’_:market. For, it annot reallstlcally be measured by control

- over advertising, nor strlctly by contror over channels. . Per

L]

haps a measurement of access ,to audlences would be the best,

¥ g A : S : S . :
approach., . . . X .

'{- ' - Flnally, there lS somethlng bas1cally untalr about a v

‘_concentrated owner's gettlng paid even by 1ts competltors'

)

WA audlences, as TV-owned cable systems do. This could be con- N

'k-' sidered an unfalr method of competltaon by the FTq under F# -

s -:«'

K Sectlon 5 of the Federal xradé COmm

r%sxoﬁ Actnsaa

V*.whlch I now turn.

V. OTHER FORUMS FOR DIVERSIFICATION

OF MEDIA OWNERSHIP *

2>

| i
' As the FCC stated in the WGALKggievision_case} it "has |

neither the expertise nor the statutory authority to enforce
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the antitrust-laws +«. [Elnforcement of the Sherman Act and

;s1m11ar statutes rests properly with other federal agencies.

s

entrusted with the expertlse and jurlsdlctlon over these matters.'

~124

l.-&

TheJSupreme'Court has held1that'Fcc<consideration4and o

'approval of an ‘action such as a transfer of broadcaSt ownership

does not’ preclude the Department of Justice from brlnglng an antl-

trust actlon in the courts for the same activity. 125 Presumably,

Tzade Commis

this concurig;:fjurldeCtlon woulé‘apply as well to the Federal

n's enforcement of Sectlon SKi£>the FTC Act, or of
Section 7 -of the,Clayton Act.
'*I“am, of course, baffled as to why the FCC-would estab-

-

lish a standard for its ad hoc consideration of ¢oncentration.

cases such as "economic monopolization under-the Sherman‘Act"

Wheﬁ it has neither the expertlse nor authorlty to enforce 1t. o

But haVLng ceded away thlS functlon, I believe it is lncumbent
upon the agenczes wrth both the expertise and authority to
enforce the antltrust laws to do so vigorously in the area of
media conglomeratjion. ' '

The. Justlce Department brought 1nd1v1dual cases before

the FCC prior # the Second Report,lzsbut the "maddogs" of the

.Antltrust Division, as the then cross—owned Washington Post

referred to themf127seem to have -been muzzled in recent years.
Certainly the Department should continue to bring the

egregious cases of monopolization before the FCC. Moreover, .it

‘cduld also begln to pursue these cases in local federal courts
-where dlscoyery is ore obtalnable, the Jud1c1ary is more inde-

‘pendent, and the process more decentralized.
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Judge Warren Ferguson S. Eamily VleWLng Hour decision - has-i-“fﬂ

>

demonstrated that local Judges can be as or better equlpped -to
A

handle media cases than the FCC ltself., In the areas of antl-' _“3

AT
slflcatlon - the Jud1c1ary is more expert than the FCC. Fin- .
. Sy

ally, the FCC's\;;:;k record for backlog Ln recent years sug- X

trust and the flrst amendme?t -- the tWO bases for medla dlveri

i

gests that even a.crowded court calendar, the_tlmevlt takes

to get to trialycould conceivably:be less . in the federal courts. T

But mofe to the.essence of this conference, the FTC has

’jacpotential role in the regulation in local mediaiconcentration. .

,For example, -in 1959, the Trade Commlsslonlnvestlgated certaln
.allegatzons of monopolLsQLc news practices on the part of the
_'Washlngton Post and WTQP radlo.% 9_* Indeed the clos1ng of ’
'»that lnvestlgatlon was cited by.the statlon as a defense agalnst
a general charge thab'the company- had an undue concentratlon of
Lcontrol of the D c. medJ.a.130 And The Commlsslon has been lgéolved
f.ln other cases 1nvolv1ng advertlslng rate practlces and alleged
‘unfalr methods-of competition ‘ o . o
Slgnlflcantly, the_ agency 's expertlse 1s doubly appllcable. ‘
The FTC s-dual arms of enforcement parallel the dual goals of
.dlverslflcatlon - competltlon serves the antitrust objectlves, ‘
and -consumer protectlon shoul? promote the public's first amend-
ment 1nterest in dlverslty of lnformatlon sources. - The agency's
ex?ertlse in advertlslng famlllarlzes it not only wmth the
busaness of~broadcast1&g, but w1th/1ts customers as well. For

[ Ly

" the true consumers of broadcastlng S product are the advertisers.

'_who buy publlc audlences from the statloﬁsbi ; 3

¥



The FTC s famlllarlty w1th market structures, unfalr

~A_-pract1ces and other competltlon lssues should enable 1t to
'view the role of a broadcast statlon 1n a local conglomerate,
or certain competltlve pradtices w1th greater clarity ‘than theq

More- to the general issue of local medla concentratlon,
L, ‘however, would be the ablllty of the F%? to order dlvestlture

‘of certaln media propertl po ‘a flndlng of unfalr methods
’ 3
vof competltlon under Sectlon S of the FTC Act. ‘ ,
-
In/FTC V. Sperry and Hutchlnson Co.l3l the Supreme Court

held that a f1nd1ng°of "unfair methods of competition“"or unfair

‘e . Ll

y ' 'acts or practlces under Sectlon 5 of the Act need not encompass~
| acts whlch otherwrse violate the letter or ‘spirit of the antl-'

‘rl ‘i trust laws. "[U]nfalr competltlve.nractlces [the Court held]

were ‘not 'limited to those llkely to have antl-competltlve con-

}, ' sequences after the manner of ‘Ehe antl ust laws."132 And the ' jf;

‘ ‘.. 1938 Wheeler-Lea amendment to the Act” "charged the Ffé wrth
protectlng consumers as well as: competltors "133r A

,', ' ~ The Court c1ted wrth approval the Commission's descrlptlon
of factors 1t consrders in determlnlng whether»a practlce is

. jﬁﬁ%alr desplte ltS not being antlcompetltlve or deceptlve.' 1

13

These 1nclude,-1nter alla,

P (l) whether the practice, without necessarily hav1ng o
. '~ been previously considered unlawful, offends public
policy as it has been. established by statutes, the
common .law, or otherw15e eod o

-

. *(2) whether it is. lmmoral unethlcal oppréssive or .
~:unscrupulous~ ~ : '

{ f - (3) whether it causes substantial lnjury to consumers
.o 134 , - :

r
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And in L. G Balfour Company v. FTC135 the. Seventh Clrcult

arrlrmed the CommlSSlon s order - requlrlng dlvestlture by Balfour
. \M KT
i Of.i\fngldlary whlch had the appearance ofua competltor in the

«fraternlty jewelry market, found to be 1n¢VLo%atlon of Section "
e 5 of thHe. Act. S k\l, | :

ObVLously there are dlfflcultles w1th applylng Sectlon 5

- to medla concentratlon cases. ‘But the comblnatlon of ‘a hlgh

’

degree of concentratlon, a general publlc polr@y for dlver51-

‘flcatlon and a partacularly "oppressrve" cross ownershlp could

» .

v "»"
.perhaps ‘come w1th1n

guldellnes for "unfalrness" set forth

4

above. It would be hig ly~beneficial.to conSumers .as well as.

competitors’ to dlverSLfy the sources for local information.

g

f R——— A

‘Tt may take addltlonal acts, however; nelther VLolatlve in

: .
- . and of themselves of the antltrﬁst laWs'nor specxf;c abuses by

FCC standards, to find unfair methods of competltlon. I have
v 'l - .

suggested one lnherent in TV-cable cross-ownershlp - the . 4
s . ' e i

{payment of money to the concentrated oyner in order to watch a -
Vfcompetltor S channel. 'Certalnly if the cpmmon owner .is rnvolved,‘
as some are,'ln hav1ng a covenant,passed in a subd1v1510n that
no outsxde antenﬁas be hllowed tne practlce should be con-
151dered unfalr. Jolnt advertlslng pollc1es could f1t w1th1n ' .
the deflnltlon.x Or acqulrlng a cable franchlse but not fully ‘
building it may qualify. . _" C - J) " "

‘I can certalnly do no more than to suggest thatlthe flerle g

blllty of both Section 5 as a statute and the %TC as an adminis-

tratlve agency go far to recommend a close look by the agency

~ * . - . .
at local media concentration,

. . ’ N .
. . . @ .

e emp e L L



33I S

T o In concluslon, I env1s1on a v1gorous effprt of VLgllance
in the comlng years by Congress, the FCC, the FTC, the Justlce

B Department, competltors, customers, and members of the publlc
- “ .
on the aCthltles of local medla conqlomerates. With that many .

| watchdogs, let s hope that these ’ entltles, so, lmportant to our .
sel -governance, WLll act responsxbly, that they WIll provide
_thefpubllc w1th an unlmpeded blean and clear flow of rnfor-:
mation on all toplcs of publlc lmportance, ‘that they w1ll lnsure
. S\ ~ 3

access tO r resentatlve'v:Lews and vo:Lces in thelr connnu.nlt:.esL/

© . and. that th Yy will make fools of their crltlcs by mak;ng the

\' a

N .
<. ) ’ ‘

: -
, -
. . A - . .
- LI T - ‘} . . S . ) N

. " . &
¥ . ' i Lo

*The author,w1shes to acknowledge, w1th apprec1atlon, the help

of Ms. Leslie Rosen, a UCLA law student, and Ms. Dorls Dav1s,

admlnlstratlve asszstant, in the preparatlon of this paper.
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48 Sta. 1064, 47 U.S.C. §5151 et seq. (1970). See ' -

‘47 U.s.C. §5307(q), 309 (1970). Ashbacker Radio Co. v.

FCC, 326 u.s, 327 (1945) ; Citizéns‘Communications Center

" V. FCC, 447 F.24 1201 (p.c.cir. 1971). )
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S 12 Report on Chaln Broad astlng, Dkt. 5060, May. 1941, aff aff'd,
' ‘ Nat'l Broadcastlng Corp v. United StatEs, 319 U S ~190.

PR | :
. 13 ‘therally, duopoly would allow two entltles to control the
- . market. Here tHe Cqmmission uses the word to prevent over-:

_ . lap of signals in the same service in toe/same market.

14 see Fec- Ann. Repott, 1945 at p.’ 12 At least 24 combin ions

: had’ to divest. L ' \ -

w0 15 E.q., FCC v. Nat'l Citizens Committee for Broadcasting L
: PR U.s. ., 98 .8S.Ct. 2096, 2104 (1978) (hereafter, NCCB),.
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' - .- that the widest possible disseminatioh of information. from
- ’ + _.diverse and antagonlstlc sources is essentlal to the welfare
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)' . - ]:71 E go' MCCB’ Sira n. l’ 98 S.Ct. at 2112.
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' stations, 45 F.C.C. 1476,%1482 (1964), citing FCC -v. RCA .
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. susceptible of quantitative ascertainment.") See also
' . Arkansas Oklahoma. Broadcast;ng Co.,_3 R.R. 479 (1946).

’\\\S .19 Multlple Ownershlp Rules, 18 Fed.Reg. 7796 (1953), aff'd
' . United States v. StqQrer Broadcastlng Co., 351 u.s. 192 Z1956).

20 Metropolltan Television Corp. v. FCC, 289 F. 2d 874 (D.C.
. Cir. 1961) _

-21 | CATV, Second Report and Order, 23 F.C.C.2d 816 (1970);
. 47 C.F.R. §76.501 (1975). But see Cable Television Systems,
Second Repgrt and Order, 55 F.C.C.2d 540 (1975), appeal .
nom. National Citizens Committee for Broadcasting
',.%. FCC, p7C. Cir.No. 75-1933 (Sept. 22, 1975), motion for
' ‘ 3 remand pending. (amendment of TV-cable cross~ownership stan-
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Rescission of the 1970 Television-Cable Cross-Ownershlp
Rule, 26 Am.U.L.Rev. 688 (1977)
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846 (5th Cir. 1971). However, the FCC has recently taken -
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24 47 C.F.R. §73.658(k) (1977), upheld in Nat'l Ass'n of Inde-

~ Pendent’ Television Producers and D stributors v. FCC, 516

.. ' F.2d 526 (2d Cir. 1975). s - C
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Regulatory History, 27 Fed.Com.B.Jd. 1, 15 (1974) . ;

Congress has prqvided favprable tax -treatment for'licqnsees'
. forced to divest because of .the adoption of new ownership

policies. ' 26 U.S.C. §1071 (1970)-.
. ) ¢ ] ) * Y ‘o
27  Multiple Ownership, supra n. 18, . R

28" . That is, the Further. Notice of Proposed Rgiemaking-ih-nocket 
.. 18110, 22 F.C.CT2d 339 (1970), issued concurrently with

T fhae Fifst''Report -and Order, supra, n. 15, ‘looked to whether

or not divestiture should be required for compliance with
the general one-to-a-market standard established for broad-
- cast ownership in the First Report. When the Commission .
declined to require divestiture in its Second Report, 50 F.C.C.
. 2d 1046, reconsideration, 53 F.C.C.2d 589 (1975), rev'd -
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555 F.2d_938. (D.C.Cir. 1977), rev'd NCCB, supra n. 1, 98
e S.Ct. 2696 (1978), it then rescinded divestiture orders in
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-

29 Newspaper Ownership of Radio Stations, Notice of Proposed,
. Rulemaking, 6 Fed.Reg. 1580,3302 (1940). The record in this
;Q%proceedingjéonsisted of over 3500 pages and 400 exhibits of

“oral and written testimony from leading experts in the field. *

See Note, The Power of the FCC to Régulate Newspéper-Broad-

cast Cross-Ownership: - The Need for Congressional Clarifi- '

cation, 75 Mich.L.Rev. .1708, 1723, n. 73 (1977), and sources
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A ' - i Co., 1'R.R.2d 43 (1961) (desigfiation’ £or hearing where results
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' , frequently. See, e.g., Joseph v. FCC, 404 F.2d 204 (D.C.
Cir. 1968); Washington Star Communications, 54 F.C.C.2d

669 (1975) (hearing designated), _' F.C.C.2d __, (1976) ',
, I(wa}ver of new, cross-ownership rules for three year period). -

_ o ; o 2 R . _
In noncemparative renewals, challenges did not arise prior
40 1965. Since,that time, renewals have normally béen - J?
+ . granted without'hearing.. E.g., Stone v. FGC,' 466 F.2d 316
S 330 (D.C.Cir. 1972); Hale V. FCC, 425 F.2d 556 (D.C.Cir.
i ) . _ 1979) (question of undde concentration deferred tg rule-
R making in Docket 18110). But see Frontier Broadcasting Co.,
21(F.C.CL2d'5707(l970),.dism;gsed-forjvbluntary divestiture,
* 35 F.C.C.2d 875 (1972).; Midwest. Radio-Television, In¢c., 16
) F.C.C.2d\943, 18 F.C.C.2d 1101 (1969), renewal granted, 24
- F.C.C.2d 625 (1970); Chroniclé Broadcasting Co., 16 F.C.C.2d
882 (1969), renewal granted,,L 40 F.C.C.2d 775 (1973); Elyria-
Lorain Broadcasting Co., 6 R.R.24 191 (1965)." %' - ' .

. In comparative renewal cases, the rgnewal appllca9t has '
always prevailed except in WHDH, infra n. » an unigque s

case. - . : _ R

33 E.q., WIBC, Inc., 31 F.C.C. 835 (1961); Midland Broadcasting
) CO.,'LZ F-C.C- 611 (1948)0 : ' X ’

34" E. .» McClatchy Broadcasting Co. v. FCC, 239 F.2d 15 (D.C.
.Cir. 1956), cert. denied, 353 U.S. 918 (1957); Loyola Uni-
versity, 12°R.R. 1017 (1956). Ffom the author's review of
the cases where one of the applicants was a local newspaper
owner, approximately 75% of the grants went to non~-news~
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E.g., Capitol Broadcasting-Co., 11 F.C.C. 859 (1947); Orlando
- Dalily Newspapers, 1l F.C.C. 760 (1946). See generally’ Mills
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of Multiple Media Ownership’ Regulation by the Federal Commy-
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.-3éo UiS.-1 (1945).

) See suEra, an. '30-34. see also H.CHoward,~ upra n. 26, 27

Suprdsm. 320,00y

area.

) Frontler Broadcastlng Co., ZI F c. C 2d 570 (1970)

o “ LY .

.

Id at 20 .

-

1 E.C. c.2d 393 (1965)

]

a Com.g.J. at 21. . ' L R
See generally, H Howard sugra n. 26,

WHDH;.Inc., 16 ‘F.C.C. 2d '1 (1969),'aff’d sub nom._Greater -
Boston Television Corp. v. FCC, 44 F.2d §Zl (D.C. C1r ),

‘cert denled 403 U.s. 923 (1971) ' .

v

7
Pollcy Statemgnt, supra n. 38,. l F C C 2d at 393, n. 1.

WHDH sugra n. 41 " 16 -F. C C 2@ at . .

However, the fact that the statlon never edltorlallzed,

in part because it wanted to protect against the allegation
of using all of the co-owned media ¥® advance a particular.
oornt, was used against the station. . o -’

L4

' Supra, n. 32.. T SRR T '

.
H
\ . C

Chrohicle Broadoasting Co., sugra n.f32, 16 F.C.qud,

-at’ 883; Midwest Radlo-TeleVLSLon,_suEra n..32, 16‘F;C.C;2d

at 943, 945 (H. Rex Lee, concurrlng

Id: E.g . “Whether Ghronlcle Publishing Co.,.the parent
of the. licensee, has an undue concentration of control of
thé media of mass communications in the San Francrsco Bay

-',o.

Frontier Broadcastlng Co.," 35 F c.c.2d. 875 (1972), ‘>: L

~

_Multlple Ownershap, Flrst Report and Order; Docket 18110,
22 F.C.C.2d"306 (1970). - Lo

" 52 —Multrple Ownershlp, Further Notlce of Proposed Rulemaking,
.22 F c.C. 2d 33( (1970)

»
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Sugra, n. 32

"SuEra, n. 32
Supra

pra, n. 32

. 47 C.F.R. §§ 73.35,

73.636 (1977)..

]

s -

These rules,

in setting national limits oh the number of stations one
entity can hold in each broadcasting service nationwide

provide,in part, that no” station license shall be granted
"result in a concentration of control ... ]
[AM, FM or TV broadcastlng] in a manner inconsistent with

- if it would

the public interest convenience and necessity." Id. at

73.35(b), 73. 240(a)(2), 73.636(a):(2).

Chronicle Broadcasting, supra n. 35, 40 F.C.C.2d at 782. 5

§u2ra, n. 55

Columbus Broadcastlng Coalitioén v. FCC, suEra n. 61, 505

F. 2d at- 330

¢

-Tﬁé CommlsSLOn required divestiture within
 most newspaper-

supra n.
rules) .

bfggécast

'station' in the same city.

E.g., Columbus Broadcastlng Coalltlon v. FCC, 505 F.2d 320
ZD,C Cir. 1974); Hale v. FCC, sugra, n..32.

v

4

five years by
3 combinations whererne owner con-
" trolled the only daily newspaper and only TV or only radio
"For a fuller description® and
the wording see Multlple Ownership, Second Report and Order,

50 F. C:C.2d at 1081 84, 1099~ 1107 (text of

A-'few of the grandfathered‘cross-owners swappéd stations

pending or aftér the Second Report.
Fetches $100 Million, Trading Record " Broadcasting MagaZLne,
April 4, 1977 at p. 28.

See, e.g.. Wash

But see Field

R.2d 1639 (1977)

rity stock owner which also owns local

UHF chain b
newspape in sam ‘towns as some of the TV stations trans-
ferred. ) .

)

See, e.q.,

"WMAL-TV

ington Star Cbmmunibations supra n. .
ommunications Corp.,
(acqu151t10n of majorlty control of

"Housecleaning and Jawboning in Phase One of the Wiley

- Commission,"

Second oort

supra n.

CATV, sugra n. 21; Dillon, supra n.

Broadcasting, March 17, 1975, pp. 21-22.
50 F.C.C.2d at 1088,

>
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Cable Antenna .Television Syste » First Report, supra n. 28.

ﬁConglomerate Corporate Llcensees, 43 Fed.Regq. &658 (1975).

This is particularly interestifg\ jn view of earlie prece-
dent in a comparative hearing where theé Commis'sion preferred
a local newspaper applicant over its rival for a new station
in part because most of, the directors the rival were ‘
closely associated witHh the . dominant, noh-media company in
.C C¢ 611 (1948).

°Mult1ple Ownership, ReconSLderatlon, Dodket 18110 53 F.C.C. 2d

589, 590-91 (1975), aff'd, NCCB, supra, n. 1, 98 s.Ct. 2086.

E. “r Syracuse Coalltlon v. FCC, D.C.Cir. No. 75-1308

Slip Op. Oct 20, 1978); Stauffer Publications, 37 R.R.2d 660
(1976) . ’ ~ : .

-WGﬁf;TeleviSLOn,'Inc., 62 F.C.C:2d 527 (1976) (hearing

designated on facts and circumstances surrounding the cross-
owned newspapers' carriage of only its own station's
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stories and pictures for paper s weekly TV schedule booklet

‘and use of a reverse slug in identifying the station in the

75
76

77

78
79

newspaper.)
A ~
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Id., 62 . F.C.C.2d at 528-29.

Nat‘l Cit. Committee for Broadcasting v. FCC, supra n. __
555 F.2d 938 (D.C.Cir. 1977), rev'd, NCCB, supra n. l.

Id. at 962, citing Second Report, supra n. 28, 50 F.C.C.2d
at 1079-80. ‘ -

NCCB v. FCC, supra n. 76, 555 F.2d ‘at 962-67.
Id. at 966, n. 108.
- -

1d.

4

NCCB, supra n. 1; 98 S.Ct. at 2117.

National Resources Defense Council v. Vermont Yankee Nuclear

Power Corp., U.s. , 98 S.Ct. 1197 (1978) . Ve
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