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This expansion of the free speech right has been accompanied by a
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.requlatory action' that might inhibit First Amendment freedons. , .
Ultimately, recognition of t ublic school ‘a5 a public forum was p,
" coupled with the narrowed scopel/of~allovwable ‘regulatory action. The .
result. has been a philosophical revolution in which the student o
. Press, once conceived as an educational tool fully controlled by
school authorities, is now seen enjoying the same.freedor from \\
requlation afforded any other spgich~activitg in a public forum. .
‘While ‘this philosophy has not been universally accepted as yet, it \ ¢
.~ has, been recognized by all levels of federal courts and several state .
courtse The implication of these developments is that students who
“edit, produce, or @istribute ljterature on school, grounds arg subject y
to Tegulatory action that is consistent with First Amendment public '
forum pelicy as defined by time,. place, and manner of distribution ;\
restrictions. Additionally, material shown -to have caused substantial \
interference with educational processes is not protected. Censorship" ¢
- kased on content alone, however, is'no longer'seen as being
..compatible with the functions of the student press. (Author/Fl)
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_ ) | PJJBLIC romm THEORY IN THE EDUCATIONAL SETTING: | S
L FROM THE scnoowouss ‘GATE TO THE STUDENT PRES‘S V -

in publie-buildings and parks and reaffirming the historical belief that’ the h

public has aj right to use "public p}gces" for the purposes of speech and | |

assembly ince’ that decision the scop: of regulations limitihg sucﬁ use S
0

, has been na r:wly defined 2 ‘To date the Court has providedrthree basic

guidelines\for-the regulation of {fee speech aétivities in public places:

l) regulation may be considered only wh;n the.manner of expression is basi-

cally incompatible with the normal activity of a particular place at a phr-

- e

ticular tJme,3 2) if regulation is instituted -only. . time, place and manner
. ) / . /
) restticti ns.may be enfdrced 4 3) if time, place and manner restrictions are .

" enforced, |they mu st provide for fair accommodation/&S‘persons'desiring the
] . , . .
-~

] v

use of th given place. .
. : : . { . ¢ .
Concomitant with the development of these regulatory guidelines, the

scope of the tt?ipfirblic place" itself h
L X}

\
instance, |in Bro

undergone important changes For ~ "

Loduisiana publi place“ was extended to include pub-

I*Ely owned prdﬁerty which had nqﬁah en traditionally dedicated as had _8treets
and.parks. to~the exet%ise/;f fir.
. L}

~agide the eonvictions of five B acks who had peacefully protested a régional
1y * ’ .
public_libra 's segregation olicy by merely standing and sitting in the
9 ~ >

-

' amendment rights’ There the fourt set

o

H

library. This decision cl_arly expanded the‘public forum right, ise., having
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~ ' first amendment protectlon-to express a pdl a public 9}ace - -
intended pt least in part for that'purpose.:;Howeve; the degree'of ex- - ) "‘g
‘\ : . . : v ; e
‘pansion was still in question 7 .'?? f' - ,';‘ 'T SRR
. ? ¥ . : Lo : .
« By 1969 ‘one author~observed "It would seem clegr that the. public ot

of -
. T

: P forum right extends to streets and parks subways mass transpurtatioh “1;\;

. . ‘.-u. “ .

'terminals mass entertainment areas\_school buildinga snd grounds

of general governmental buildings "8 Inzgﬁbtqyear, Khe Coutt dra

'S

broadened the scope of public forum discussidns aif® left no'doubt that public

and grounds~

schools were included In T ggnker v, Des Moines Independent Community School

District 9 a dahdmark xuling concerning students free speech rights elemen-

v -

ftary and high school dtudents had been suspen ed for wearing black a%mbands to

‘school as a protest against United States policy in. Vietnam, "The podrt obs7rve P

that students and teachbrs _to not "shed their conétitutional rights to freedom

B . ’
of speech or expression at the schoolhousetgate “10 The Court stated thatl R

., i \. .

students may exercise these rights as long aﬁ'bﬁch expression does not
"materialiy and substantially inter¥2re with the requirements of appropriate

2. discipline in the: operation of the school (ot.collide) with the rights\of -
. . ) . e v

; others, "1% oo ] s :

In public high schoolsg’ and colleg 8, then if. students may freely ' ' Q'
'd .

~ J

identified as public placeg\ucan stu ent publications which are important

. Ay

- ,conduits or student xpression be / brought under the umbrella of these pro-

forum apprqach be applied to gtudent. pub-

téctions? That ia; can “th publ'

) ' lications in public scﬁ‘hl th 8 giving students psptection against adminis- V/;2°
_’///7//tr:tiya/«censor;hip similaf t that ‘enjoyed by a spesker in a puglic park? )
A R - . . ) e ~




. ' ' o M o :‘\ :
That protection ia not’ now widespread Leaflets, magazines newspapers.
A Y .
v and other student-published and. student-distributed materials circulated'on 44"

. public school grounds have frequently met with considerable opposition from "

PR

: , administrators Whether or not the pub1ications have been products of school-»
. -

"rﬁ .'ﬂﬁsponSored classes or activities and- whether or not the publicatiéns were

U ini:&ated at the high schoOl or college level opposition has generally 0ccurre$
;'V'when members of the student pregs exceeded any of the numerous written an% ' . ;3

unwritten guidelines which school officials believed to be the limits of -

-

‘ acceptabilﬁty.. Mostusuch cases have invohved the: applicabiLity of the first df\

A
’ R S‘ . e ’:

amendment to studeﬁt publications - _ : 1. ) .

Ba,'d on the Tﬂnker decisidn state and lower fed ral~courts haveA.. f. ‘\f .
attempfed to clarlfy the first amendment rights of sfﬁdenis In”doing 8o, !

T

have supported the concept of the educationa1 public forum and the idea

»

hat students have a right to freedom of expression which gperates w&ohin the

a

'147 boundaries of the educstional situation Coupled with the holdings of Brown

;2//f . ahd Tinker numerous decisions of the lower courts provide support for the -
,. conclusions that thé public forum concept is applicable to the public ool

situation and that the s udent press enjoys the full protection of the first

-

{ ameudment

As noted the prqocess leading to these considerations has. been evo-.

o ¢ L
lutignary in nature One part of this.process was the recogniéioF of public ° l.
AU . . .
schools as public places‘\?nother was the eventual recognition of ‘public schools

'as public forums and avfhird was the'weakening of the notion that students

’lost their coustitutional rights whin engering schodl, In order to fully

' .appreciate how public forum theory might (e applied to student publications,

’ . “
A

‘vit ig helpful to examine each of these points. . . .




Public Schools as’ Public Places _‘ . - oo

-

K i o Together with publicl owqed streets and parks schools have long enjoyed

N tAthe status of "public place" in this nption 8 history fpwn meetings and other

communfty assemblies have‘tradltionally been held in the schoolhouse and as
first amendment scholar'Thomas I Emerson has noted "(T)he practice of making
, available public schools .d. . to yarious groups for meetings ‘or other aetivities

is widespread both by statute and by custom nl2 ‘The legal status of schools -
- - s \ .
as public places dates back to nineteenth century court rulings that‘&he legal
. ‘. }
requirement to post public notices in public places was satisfied wherni the

notices were posted at a schoolhouse 13 More recently, courts have held that

)

public school buildings are by their very nature publig buildings1 and have

-

stressed that university campuses are public places which may be used for pur-

:poses of assembly, comunicating thoughts between citizens and discussing !, ‘

public questions 15

LY

Beyond the recognition of scliool buildings and grounds as public places

-

the Supreme Court has recognized]that persons enjoy constitutional rights on or.
. -

near school premises For example, the Court in Tinker affirmed the essence of ™

~

‘a district court's earlier opinion that sehool "is a public place and its

\

dedication to specific uses does not imply that" constitutional rights of persons
_& 3 .

entitled to be there are to be gauged as if the premises were purely priﬁate

property." “6 This affirmation of the value of personal intercomunication among -

, students ‘has helped to establish a perception of school as something more than

. L]

a Pléce where persons are sequestered to become involved solely in structured

o

o

learning aituations . : T 5

In Healy v. James 17 a case involving official university recognition
- -

-

.I ¢ ° .
of an unchartered~s€udent group, the Court ognized that the rights,of-

K -
\. , {. v

. .
. - . Ve - .
. . . L -
. R .
, - ‘ LT S » :
. - , . g « . \_,- .
‘- . ’ : 1 :
.
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, o - o .
assocbation were as’ valid on-campua as they weré in the community. . The isaue

arose when ‘the college president denied. official recognition to the locald ‘
J . . 'S .

'chapter of Students for a Democratic Society because he found the group s
philosophy antithetical to the school '8 policies Denial of rezfgnition ‘ L.

included not_#}lowing the group to use the: campus bulletin boar and the school’

’

newspaper Observing that such denial infringed .upon ‘the group 8 assoczational"

rights the Court placed on the college‘t heavy burden of proof that the organi-

L

' zation would indeed disrupt the campps . The Court 8 recognition of the value

of comunication wit.hin and among student groups enhanced the perception of

schools as public place o
N P

B B

In another case decided that same year l972 the Court ruled thatr

) - 1o Al
citizens exercibing their Firat Amendment rights to free expreaaion near school

Property enjoyed equal protection under the law, 1In Police Department v,

._.1_

’Moslex qua Chicago city ordinance discriminated between labor picketing and

other types of picketing which might occur within 150 feet df primary and’

5]

eecondary school buildings in the city The Court cou1d find no appropriate

i

governmental interest which éas suitably furthered by the ordinance 8 dif-

’ 34

ferential/treatment“ and thus the anti diacrimination Picketing which had

*

occurred'outside of a high schoSl was deemed to be~constitutionally protected a3

This decisiOn affirmed that public schools are not’ subject to special protective

actions which might . diminish their usefulness as public forums

- \t
*A year later in Papish v, Board of Curators of‘the University of

[

“ 19 -
Miaaouri the Qourt strengthéhed student presa rights and promoted the view

]

) téat schools are not private ‘enclaves which may easily be differentiated from

- other public places The case concerned a graduate student who was suspended

v .

3



. . . . . .
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4 : ‘
for her on-campus distribution of newspapers featuting language and drawings

. J o
o which according to universlty administrators violated cert&\/ "conventions‘

L I ‘e

"of decency."f The Court overiurned the student 8 suspension because ' he First

» [

Amendment leaves no room for the operation of a dual standard in the acadsmlc .4'

-

i community with respect to the content of speech, "20 Specifically4 this holding

1. .
- - w

“U L meant that the distribution of student newspapers at state institutions was

subject to_the: same first. amendment protections afforded the distribution of

papers in other public places : o S . o v E' —

9 LY

Most‘recently, the Court applied to'the high school situation the’ ..

1

procedural safeguards guaranteed to citizens by the due process’ clause of ‘the . £

: fourteenth amendment 1'In Goss v, Lopez 2{ students had joined a class action
Q . B .
suit which challenged an Ohio statute allowing 8 spension by school authoritiEs

..

‘f)‘ for up to ten days without notice or hearing. In finding'for'the students the L
: Gourt considered the "property" and "liberty" interests which were! taffected by

: suspension ‘and ‘confirmed’ on¢e again thqt the school situation was not one iﬂ' A ’»_‘/
which citizens could be excluded f:om constitutional protec ions they would

v/ o . ’

normally receive in other/situations . . ' .
‘ S o S y

Lo i In a span of six years, then the Supreme Courttook great strides : VAT

~
- -

in extending constitutional protections to students and others in their o

' dealings with ‘school authorities or in their contacts with school controlled’

" : property. These decisions have brought public schools into focus as being/

the public places wHich they actually are,

- . . ;- .
. - , ) - . . . . . . Y E . —
. s . X -
L] . . /

Public Schools as Public FOthms ) . e e ./

. 7 L]

‘ The concluqion that publ}c schools are public places wherein ‘persons

possess constitutional rights necessarily leads to. the question of whethe:_or e

Al




. not ‘schools are alsohpuhlicf

. \
//, nounced,

"-.a eseablish additional for i

public address system fo

- -x‘

newspaper)

~

' *to an earlier ndtion about thu basic function of schools in general Over

o -

the course of three decades, the Supreme Court repeatedly Fecognized that schools

*

are the t aining grounds-. of'tomorrdh's citizens, and as such should guarantee ! ‘“f'
constitutional freedoms in the educational %ommunity and encourage the free mary

. .
exchange of ideas. In 1943, for example, the Court in West Virginia State

. Boa:rd of Education v Barnette, referring to the role of boards of edueation

stated "That they are educating the young- for citizenship is reason for? 1 .-

. scrupulous protection of Constitutional freedoms of the individual 1f we are:
~ » 'l’
- Aot to strangle -the free mind at its source and teach youth to discount important
principles of our government as mere platitudes n23 Applying the-same philos-

ophy to universities in 1957 the Court in SVeezy v. New Hampshire noted "The'

eanentiality of freedom in the community of American universities is almost -

self evident . rf. Teachers and students must ‘always remain free ‘to inquire to

study and to evaluape to gain new msturity and undefstanding“ otherwise our

- . ‘-

' civiltzation will stagnate ‘and die, n24 This sentiment was reiterated by the

T “Court ten years later in.Keyishian V. Board of Regents, 125

7 . . . . »*




7

{;,finds support in the popular p ,tray,

-

In. another sense

the apclicatiOn of:. public forum theory to schoo-s-a_‘

.[guard of 1nte11ectual thOught charged with formulating and deyeloping new or

. different ideas Several lower courts in keepinngith this belief “have

“17',.
s

- ﬂefended free speech activities in'or near schools on the grounds that fi’is

ATy

not a judicial function to distinguish amoég\issues.or to sele¢t for consti-

¢

x "
tutional protection only those issues felt fo be of sufficient social importance '

L9 -
- or those which do not offend thef%enpibilities of the community at large. 31 At

‘. - 4

the Supreme Court IeVel,,an identical belief was voiced in Papish. There-the

COurt aﬁfirmed that "the mere dissemination of ideasﬁ-no matter how offensive,‘

-

., to’ good taste--én a state university campus may not be shut off/in the name

9 - '

) alone of 'coriventions of decency '"32 e,

-

. N ' ’
T . ~e .

*y

R O
R

£ he academic comﬁunity as: the van-z,fiﬁv;“ -



Jnd‘lcial proclamations th‘at the value o"

‘of future citizens that the academic comuniv: "

- 0

accepted as publ:l.c forums for many years ol Theo primary tea,sOn that t‘.hi& o

A . . f

; doctrine has rrot found univeraal acceptance in Sur aocbe,ty ia\'th:‘t’ diatinctiona

\

Es ‘W - .-
have begn made between atudent conmunitiea and comunities in general Theae . %
- " L. I = 4
- diatinctions have Ted:to the appli,ca“tion by ‘administrators aﬁd judﬁea of a dual
R . . L .‘.,) ~1~/ . - '1 -
‘ _conatitntional at‘andard - The 1esa1 liberal of these two standards ”has .been . '; Ly 4
: -:.-( .‘, L X . . . . ”v'.: : .:' “ ’ _ . . . /'.5: . : L .
. : « - L
. . g - \ - .
o K N . " . ’ l‘ ! &
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. h by courts decl‘fing first end fourteenth amendment: issue,s hich hsve arisen '

. . ‘,J> N _ . ‘~".
ot in the e}ducational comuni;t’y , However in spit( of this continuing tradition "
oo e t:he conce.pt of free speech in qecqndary schools and on coilege csmpuses has

. 5‘ ’

o ' 37’ '

- . have be{en apO?ued to si'mi\lar situations occurring :[.n society st large. oL

i \ \ \ ) - -
. . N o
FOF exampi in the lsst t:wo decsdes the Supreme Cou.rt has followed this S

2 o RS | ’ ) v-l ' )

( procedure cn at least seven occasions n’Duting the .same \period of time ten - g
o 2 : "J'"" ! ] To-
VR L. . * “
St . “ . = ~ h
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" of the eleven federal circuits and district courts in all but the Third and
, - - :
Eleventh Circuits have-also followed -¥ ‘

of the'analogies stressing - school and commue#%? “

vironments, perhaps the most importanc uuve been those in which the boundaries

-

.of free speech regulation have been defined. One such boundary concerns the

/

point at which authorities may interfere with free speech activity;vthe boundary
' _ : 3 |

is goveimed by the doctrine of ”clear and present danger." 9 In essence, the

Supreme Court has held that when free speech activity creates a clear and

: present dapger that will bring about substantive evils which a legislative

body has a right to prevent, government may interfere with such activity. The

idea of "substantive evils" has more recently been characterized as "imminent

) ’

o ., 40
~lawless action" when applied to society in general, When applied to the - .

school environment,,it is referred to as, 'material and substantial disruption."41
" In establishing the roots of this anslogf, the Court in Tinker drew \
heavily from two opinions of the Court of‘Appeals for the Fifth Circuit., The

opinions carefully defined the "material and substantial disruption" standard

s ~ -

and applied it in two nearly identie;f1:;;uations In one case, the Fifth

Circuit ruled in‘ favor of intervention on the part of scﬁool authorities,42 /
8

¥
in’ the second caae, the opposite conclusion was reached 43 The important'

a

element in each case was the amaunt of disruption caused by the free speech

"
T

activity in question (distributing "freedom" bUtR988 to-Blacks in Southern

high schools) In Tinker, the Supreme Court accepted and applied in toto
the rationale developed by che’Fifth~C1rcuic.
**Ajter 1969 lower courts continued to apply the Tinker standa:d o high

.
g

school and college cases in which freedom of expression was at issue. Scoville



t
. -
.

\. V. Joliet Township High School District 20444 at the'high 'school level, and ,
‘(\ . } . 4 e -
. Norton v, Discigline Committee of East Tennessee State University45 at the -

“ . ' . { - A . ~ . N
college leVe},Jserve as examples,, In Scoville, several students were»expelled
, RALARTEY ]
¥, .

.. for distributing FPeaflets critical MR TN et u‘rschool authorlties )

In reversing.the lower court which had ,applied the clear and present danger

-

test to de. ermine that the distribution constituted a direct and substantial

threat to the effective operation of tHe high school, the Seventh Circuit noted
that the students' conduct had ot resulted in any commotion or disruption of”

classges, further the court.of-appeals demanded a showing of reasonable fore-

.

cast of a substantial disruption of - school. activity before school officials
. 3
might act. : . o . / Co b '

In Norton, the Sixth Circuit ruled that the suspenfion of.!ollege stu-

dents, after they had distributed/litéréture calculated to cause a disturbance

and disruption of school activities was defensible on grounds that school

o

authorities +had cortectly applied the clear and present dangér test ~ As demon-

L3
“ a
-strated by the Norton case, the clear and present danger doctrine has not always

L

favored the unfettered expression of free speech by studen 8.’ Hawever; it hags
at least provided some reasonable guidelines for applying}[fsocietal standard
! to the school envirdhment,46 .
Another- important group of cases in which courts have appl}ed identical
' standards of law to both‘community and school settings is that in which the
Voo ' 47
requirements of due process have been tnvoked as a defense, In Lhe school
context, these cases have Primarily dealt with situations fuvoelving either
1) adequate notice aud opportunity tor hearing prior to disalplinary ut..rn
on the part of school authoritieq, or 4) implementation ot adequate Proeeduxul«',

safeguards in any school sya}em allowlug for prior sestiafut Whlle }Jower %

"

L}
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ue process'rights in'many instances, the

I
- -

L
Supreme Court dianot explicitly rule on this {ssue until it decided Goss V.

Logez""8 in 1975. The Court held that because the students_had a legitimste

* courts’ have :ecogniZed\students'

claim to a pub»lic education ar: {.lministrative action which interfered with

this right was sugject te civminimsl requirements of due process.

. o9
" The Court also held that 1. --cual situation, the'fourteenth amendment

: / ‘ . .
required some form of notice and hearing prior to suspensIon The Court fol-

lowed the Goss'precedent recently in uphofzing the expulsion of a medicallstudent
from a public university %9 The Court.ruled that due procesp had’ b;en afforded

: by the schogl in giving ample notice of being on/;robation administeripg a
competency examination and allowin '8 hearing in the mst:er ' Y

The use of the due process clause to temper systems of prior restraint

(4

“has been underscored by a series of appeala court decisionp in the Fourth

Circuit.50 Essentially, that circuit has consistently stated the need fol
¢ N

1,

~ 8pecificity whenever school rules include & system of prior reat%aint For

51 =
- example, in Nitzberg v. Parks,” the'court rejected school officials' fifth .

~

attempt to revise gchool rules permitting administrative review of student. ;

publications before distribution' The decision was reached on grounds that

the rules were still lacking in procedural s;ectficiqye’ Additionally,_the R

court.decided against -the newly-worded rules because it found them inconsistent
with the Tinker standard in that they failed to adequately describe what con-
stituted ’'substantial and material incerference' with school activitdes.

Before .Goss, courts deciding collegeflevel cases had also been invokiug

. U4
the due process requirements to defend student press tnterests. For instance,
- *

a federal district court in Antonelli v, Hammond~  ruled that a procedurt/

1
\

% N

L

e
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’
.

-requiring faculty/adminiatratiVe review of materi<l before publication if '

o

not accompanied by adequte procedural aafeguarda ‘was unconstititional. Its

o5 M
opinion was based on the conclusion reached by the Supreme Court‘in Freedman V.

‘ 7
Harxland 53‘wherein tﬁ% concept of adequate procedd%al safeguards was.epplied\

to a aimilat Bltnat * - community at lave. ’
6 »
- *

The r g - @soctiaclon has also be g g wed by che SJpreme Court

and by lower courts as applying equal1y to community and educational situations
55” :

Specifically, the Supreme Court in Shelton v, Tuckersé Healy v, Jamea

declared that this right was retained, reapectively, by teachera and students,
™

In Shelton, ‘the ft@ue was one of mequiring teachers to liat the organizationa

to which they belonged or regularly contributed In HEa z the fssue cdncerned

’

a univeraity 8 right to deny official recognition to a campus group on gtounda

of ideological differences between the organization 8 purpose and etaj"'zollege

policy. In both cases, the CBurt upheld the view that the right of association

. v -

was not forfeited by virtue of the environment in which it was exercised.

The lower federal courts have generally agreed with this interpretation.'

For ‘example, in the more recent cases involving univeraity recognition of

homosexual—groupa, the courts in each instance have ruled that such groups. may

not be treated dif erently from' other campus organizationé 36 At the high

school level,, he; ssue of aaaociation seems to have ariaen only in the. Tenth *

«
» ‘ 9

Circuit when school officials failed to continue the teaching contract of a -

teacher whokh:d served as temporary adviser to an’underground newapaperl The
a
court ruled that this was an inadequate Basis for denying contract renewal . 37
Another constitutional concept which the courts have applied equally to

community and school environments is chat only regulations concerning time,

167 4
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. place and manner of distribution may be%esed to restrict free speech activities { ,
1!

ard conversely that regulation based upon content is not acceptable In

»

~ -

58
Papish, the leading case in this. area, a college student ha been expelled not

' for violation of pFJpqi distributisn regulation§ but Aat l~$he‘~/b:=!s1\x-3 oé¥

&~

»

"
\
content that offendedruniuersity administrators The Court found this im-

«

permissible. To date, th  « - rcuits have applied thise concept at the coll

. - : ‘ 29 .
level and one circuit has avne so at the'high school level, .
el 3

/- »
The final area in which both the Supreme Court and the lower coqfts -

4

have’app ed societal standards to the educational community is that of equal
protection under the law In 1972, ‘the Supreme Court decided two cases dealing
with picketin® ordinances which. conditionally proscribed such activity near

schdol premises. 60 In both cases, the Court ruled that under the equal pro-

tection clause the content of a picket sign may not be used to deny a person's 14

right of expression. _Of the few equal protection cases which have been decided

i

by lower courts, most resulted from the imposition of "speaker bans" at the

v

high school- and college levels, 61&~In the lower courts as in the Supreme

Court, these cases appear to be decided upon grounds of both equ’! protection

~ and content regulation The only reported high school case which was decﬂded

solely on jﬂual protection grounds involved a student’s right to solicit

'advertisements and donations for an unofficial high school publication 62

4 i

The court held that where denial of a student ] activity request to solicit funds

for this purpose acts to prohibit publication of a student newspaper; such denial

. constitutes a violation of.equal protection,

{Iln addition to the argas in which courts at all tederal levels have

' applied societal standards to educﬁtional comnunities, there are several arcas

.

-

h
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in'{hich only t e’lower coucts have acted. In terms’of'number of cases, the - '

\
- -a

most prominent/is the courts applgpation of vagueness aad overbreaath standards -

- d -

to administra ive defisions about on- campus picket-ing,63 diatribution of liter-
| R . ,
64 =~ "/ 6 - .
ature, speaker bansff and Commercial solfcitati? i ‘

Anoth'r area 'in .which oqu lower’courts have acted concerns the appli-
k. - .

. 'cation of lipel laws to the student press Without exception the courts have
L]
s+ °. . viewed studént pub}ications as no more Or less susceptible to chargea of libel
' . . . L. _ ! o 9
', 4 than are private publ}cations 67 ,\ o 5. s
1' . " . . '

Per aps the most unsettled area is the equal acceas/editorial discretiong

b

ne reason for the'Uiscrepancy’Tn holdings may be that-this area is

' 68
ettled In society at large. , The question -has arisen once at the

problem
_ / just as un

~high school’

-

lex//~ éhree times at the college level and once in a non- school B

case involying a state ~supported publication At the high school level a

”federallyi trict court ruled. that student'newspapers which serve as public
. < . o -:
forumg' candot refuse to accept political advertising.69 At-the’college level, -

A .

cerning studenp newspapers,, the results have been mixed, 1Im Lee v,

¥ <
,70 the Seventh Circuit hdﬂd that a campus paper which accepts

in cases c¢

Board of Re ents

commercial Idvertisements must also acctept editorial aqyertisements In )

' Mississippi

Gay Afliance V. Goudelock, n however, .the Fifth Circuit rulea tha////.
the editor oif the campus newspaper may exercise editorial discretion in ' '
selecting ad ertising for the publication Public forum theory suggests chac
where school publications serve in thac capactcy \studenc editors may exercise

\fditorial distretion only over’ news and other informational content not of a

2 g) \
-revenue-produ%ing nature, The-decisjons in Avins v, Rucger:7i and Radical ’
- : 73 . ’ T
Lawyers Caucus‘v. Pool are consistent with this philosophy. In Avins, the
] - | A
‘; ' (
, | S .
: L. .
é « X .
) ! (W] ..K”
' 1 1<J )
o - '
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court held that - student editors coufd reject submissidhs to a state- supported

(4

' 1aw journali while in Radical Lawyers the holding was that editors of a sgate- o
«

¥ supported law journal could fot e;ercise editorial discretion in choosing ad-

L

3

R

~vertisemen;s for the publication. Public\foru* theOry suggests that the o
-y . .

_Mississippi Gay Alliance decision is an anomaly .. Additional luppor' toe

"position iy ... g by Justire Goldgerg's strong dissenting opinion- in*that .
" : »
case.7 ~ He convincingly demonstrates that because there exists a right of’

.
V!

agcess to Jpublic forums (such as school- newspapers), editorial control may, not

o be eXtended to advertisements or "announcements" ‘from individuals outside the

newspaper stafﬁv These guidelines allow the reconciliation of the rigﬁt of"
access and the right to edit, _ - A

~

. ~ - ’

While several other areas exist in which societal standards have been ,:ﬂ

RN
3

applied to school hettingsj;the small number of cases involved in eacp area
< . serves only to démonstrate arid confirm that the scope of such application is

broadening 5. However one area which deserves further discussion is that

. v -

. : involving regulation of commerc¢ialism on campus,

Ihfee years before the Supreme Court took steps toward giving*first )

' amendment protection to commercial speech in Virgl ia State Board of Pharmacy
v
v, Virginia Citizens COnsumer Council, 76 a federal district coutt in Nebraska

ruled that if commércial speech were allowed on the high school campus at all,
\' s
’ regulation must be even- handed, 7 However in 1977, another federal court in

.

Nebraska considered a similar question and took note of Virginia State Board. °

+ h The court held that there was no longer a first amendment exception fof com-

mercisl speech, and that total baps on commercial literature were not now

.{“ bl . . ,
' acceptable, _78'




In the last decade then, ‘the- use of' a dual legal ‘standard for-school and

! - e

?\< N community environments generallylms been re jected by the courts. In .many *
* jurisdictions students ere no longer less Protected by state and federaT lawa

than are persons in® the qommunitv at larna Froe 106, ‘ts have made
“ , © .
posst - stu.emlnos aboutwatudents' ebnstitutional.hrotection while in school,
béginﬁing with Justice Fortes étrong language in Tinkera79. Dickez-v :
- : e \‘ y
Alaham&, a federal‘:ourt said “"A dtate cannot force a college'ﬁtudent to for-

[y

L4 -

feit his constitutionally protected right of freedom~of expression as a condition

180 )

‘R
to his attending a state supported institution Ten years later in Gay Lib

v

-

. Universitgfof Midsouri, the Eighth Circuit said, "(T)he Firstgﬁyendment
DA ’ i . .

o

must flourish as much in the academic setting as anywhere else."

The‘Student Press as Public Forum

: . . 4
Cases illustrating the fall of the double standard include those

-

- vindicating editorigl discretion only within certain boundaries and those

upholding only time, place and ‘manner regulations of free speech activity on

,campus, These cases indicate that.student publications have in themselves been

considered public forums. Perhaps this point was made most forcefully by the

Zucker court: B

Lucnes )
Where a school newspaper is a forum for the dissemination of ideas,
i1.e., where a school paper appears to have .been an open forum to
free expression of ideas in the news and editorial lolumns as well
as in letters to the editor, it is patently unfair in light of the
free speech doctrine to close to the ssﬂdents the forum which they
deem effective to present their views,

As noted, other cases also stress that student newspapero have specifically
A

83
been viewe as previding forums for the exchange of ideas, One court

.
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1

~in which thi

[

recognized a school newspaper asvbeing a8 much a farum = 5 g oap - a

"public pladé."aa

Ihat student publications are intended to be public forums is given

LA~

’further support through recQénitLon byrthe cburts that Mthe cases'in?olying
. - ¢ - .
student publications are quite similar to, and owe.much of their rational to, .

185

,those cases which have béen characterized as "open forum' cases. ‘Deaisions

\ . . .
8 rationale has beegﬁggplied to student newspapers- affirm that once

-

© a foium for expression is established, officials. are limited in placing re-

8¢ v :
“straints upon its use, As the First Circuit has noted regarding a school

‘setting: :

It is well settled that once a forum is open forlexpression of views,
regardless of how unusual the forum, under the mandate of the First
Amendment and~qual Protection clause, neither government nor private

- censor may pigh and choose between thode views whi®h may or may not
be expressed. “ '

~

Courts drawing the student publication-public forum analogy usually:then

’

Qgply first amendment guarantees to.s;udent newspapers, For-exémple, ln the

1977_case, Gambino v. Fairfax County School Bdard,88 authérities‘qttempted to

4

13

\
prohibit the publication of a sex education article in the high school news-

papér. Thexfﬁﬁ%?ﬁiQircuit upheld the loﬁér court decision that a schooi paper,
"which 1s established as ; public forum, is entitled to first amendment pro-
tection., Of course, tbe principle that cﬂé fiéﬁt amendment full&‘applies to
:student nNewspapers was recognized by the Supreme Court wheﬂ it decided Papish
in 1973 \ |
Thus there (s a significant amount of ayal:lable evideuce Lo support the
conclusions that, 1) student publ{cations are now congidered to be public toruwus,

R -
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‘g,

- and extend the public forum right to stmdent publications. pe

- - o | % '
q : © o -

and 2) there forums have firsc amendment protection equal to that of thoge more

LN

g;ad onal Public forums, e g., Streets and parks. -In the evolutionary pProcess

-» \
which has culminated in a new ﬁh\ning for freedom of the student’ press, " the

question of whether studint expression is basically compatible with normal
v . -\\," '

educational activity ‘has been answered in the affirmative. It is because of

™
‘this affirmation that courts have been willing to protect student expression

' L ow

FO IS
N

\Conclusions : ) . | ' .

.

Since’ 1939, legal recognition of the public forum concept -has .been ex- -

tended from the initial restrictions defined by public streets and parks ‘to

I
much broader: boundaries which have come to include the public school This

-

expansion has rapidly gained mementum in the last decade,, as indicated by the

number of major Supreme Court decisions in this zrea The expansion of the free

\ .
speech right was acco;banied by a movement of similar intensity aimed at

Y

narrowing the scope of regulatory actioh which might inhibit first amendment

freedoms, . < ‘ -

- M L}
o . ) .

' Ultimately, recognifion of the Public school as a public forum was L

coupled with the narrowed scope of allowable regulatory action, The result
has been a philosophical revolution in which the atudent press;, once.conceived

as an educational tool fully controlled by school aythorities, is now seen as

en joying the samg freedom from regulation afforded any other speech activity

in a public fofh#. While the philosophy has not yet been universally acceptcd,

. ) L :
it has been recognized by all levels of rederal courts and by several state
L y - : Y

courts,
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The implication of these developments is ;haﬁ'students who\edit, produce
“or distribute literature on school grounds are subject to regulatory action
5bich s consistent with first amendment public forum policy as defined by

\
time, place and manner restrictlons\\//ﬁditionally, publications shown to have‘

ﬂ./*

k-4

caused material and substantial interferencq with educational processes are

<
‘not 'protected. However sensorship based on content alone is no longer seen

\

as being compatible with the funetions ‘of the student press, . : S

' ' “
.

ln light of public forum doctrine, prior restraint may be applied to

) student publications only when authorities can make a reasonable forecast of

material énd substantial disruption of normal school activities. This means
that those students availingvthems;lves of thé right to af%ree press enjoy the
same protection from interferente by administrators as, is enjoyed by others

who exercise their right to free expression in other public'forums

‘o

g .
As discussed above, -the right of accesds to a given student publication

is limited by the degree to which the publication accepts non- editorial content, -

When a publication does accept paid advertisements and/or announcements, public

forum theory demands equal access for this type of content Public forum thedty

Pl

\\\kecognizes the right/of complete. editorial discretion on the part of editors

‘ and publishers of that part of a publication Which is purely editorial in

nature.

In sum, thg more traditional fdea of schools as protected enclaves has
been replaced by judicial directive, with the concept of schools as an lutegral
part of society“in which constitutional guarartees must flourish unfettered.

The guaradtee of‘freedom of th€’:tudent press;'which has been specifically

-recognized by the courts, flows directly from public forum theory as applied

to the educational environment ,

¢
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