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ABSTRACT
"Title IX of the 2 Education Amendments is the

topic of these Department of Health, Educatt.on, and Welfare (DREW)
notices, which include both a proposed policy interpretation
egarding intercollegiate athletic programs and a proposed amendment
regarding federal regulation of school dress codes. The purpose of
the first action is to ensure that colleges .and universities. '

understand their obligation to protide women an eqUal opportunity to
'achieve their full potential in athletic activities., The action
establishes a two-part approach (immediate and long range) to
compliance and enforcement which is designed to take account of the
economic realities facing the nation's colleges. The purpose of the
second action is to take DHEW out of the business of examining the
,rules imposed by local school authorities on'the way students may
dress or wear their hair. A statement by the SeCretary of HEW on the
propospd actions is also included. (DS)
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'I AMA OUNCING TODAY TWO ACTIONS TO FUATH THE GOALS
,

4 ' 6. i

,11.40F IITLE IX OF THE 1972 DUCAT ION AMENDMENTS `PASSED BY THET,

,,,..

,

e
.#

)C0 GRESS. . TITLE IX PROVIDES: 1,

* , e

: \ . lr
, )7.' .l(

$
4,

-110.PERSON IN THE [MU 4ATES SHALL, ON THt

1 )
;BASIS OF SEX, BE EXCLI16. ROM PARTICIPATION

IN, BE DENIED TOENEFITS 0, q:IR BE SUBj& ED 'T(E)

DISCRIMINATION UN*.ANY-EDUCATION PROGRAM OR

"J ACTIVITY RECEIVING FEDERAL FINANCIAL ASSISTANCE,.

.o

a

fHESE ACTIONS ARE IMpORTAN IN.THEIR OWN RIGHT.

BUT TAKEN TOGETHER THEY DEMONSTRATE SOMETHING-EVEN .MORE

SIGNIFICANTTHE COMMITMENT,OF THIS 'D ARTMENT TO ENFORCE
a

THE LAWS AGAINST DISCRIMINATION IN WAYS,THAT'ARE EFFECTIVE)

-BUT NOT EXCESSIVELY,JNTRUSIVE.

'11
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FIRST, )WE ARE PUBLISHING FOR PUBLIC COMM NT A'
t, '-

PROPOSED POLICY INTERPRETATION TO CLARIFY HOW TILE IX

AND ITS REGULATIONS APPLY TO COLLEd ATHLETIC BOOGRAMS,'

THE PURPOSE OP''tHIS ACTION IS TO .ENSURE TH

CLaGES AND UNIVMITIES UNDERSTAND TH5I1OBL!IGATIOM

TO PROVIDE WOMEN AN EQUAL OPpORTUNI*.TOACHIPtJHEIR

r\FULLPOTENTIAL IN ATHLETIC ACTIVITIES,

U

z

1'SECOND, WE ARE TODAY ALSO-PUBLISHiNFOR PUBLIC!

COMMENT AN AMENDMENT TO THE TITLEAX. REGULA N THAT
,

d
WOULD TAKE HEW OUT OF THE BUSINESS OF.SX kG

MILES IMPOSED BY LOCAL SCH06e"AUTH,pRITIESN;THE WAY
4

STUDENTS MAY DRE8S'OR WEAR THEIR HAIiR. THE PURPOSE
.

OF. THIS ACTION IS TO, KEEP THE FEDERALAOVERNMENT OUT
,

OF ISSUES THAT MOST AMERICANS FEEL ARE HANDLED WDTH MORE

COMMON SENSE AT TFiE,LOCAL.LE7L.

IN P-ROPOSgD POLICY INTERPRETATION

QN TITLE IX AND;INTERCOLLEGIATE ATHLETICS, WE HAVE

TA -ti INTO ACCOUNT A NUMBiROFCICUMSfitNCES RELATN

TO THE DEVELOPMENT AND OPERATION OF COLL4E SPORTS FOR

MEN AND WOMEN, THESE4**CTS, INCLUDE:
S.
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0 HISTORICALLY, MOST COLLEGES AND

UNIVERSITIES HAVE EMPHASIZED INTERCOLLEGIATE

SPORTS FOR MEN. IN THE 197647 ACADEMIC YEAR

4,448,028 MEN (52,3%) AND 4,065,282 WOMEN

(47.7%) ATTENDED THE NATION2S INSTITUTIONS

OF HIGHER. EDUCATION. AT THE SAME TIME,

395,000 STUDENTS PARTICIPATED IN INTER-

COLLEGIATE ATHLETICS; OF THESE, 290060

(74%) WERE MEN,)BUT ONLY 105,000 (26%) WERE

WOMEN. 6)1i THE AVERAGE,.COLLEGES AND UNIVERSITIES,

PROVIDE APPROXIJATELY 10. SPORTS'LFOR MEN AND ONLY

6 FOR WpMEN)
.

0 WQMEN WHO PARTICIPATE IN INTERCOLLEGfAfi:
.

AtHLETICS OFTEN DO NOT RECEIVE THEIR FAIR SHARE

OF ATHLETIC RESOURCES, SERVICES AND BENEFITS.

FOR EXAMPLE, DISPROPORTIONALCY MORE FINANCIAL

AID HAS GENERALLY BEEN' MADE AVAILABLE FOR MALE

ATHLETES THAN FOR FEMALE ATHLETES.
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0 DESPITE THESE LIMITATIONS, THE NUMBER

OF WOMEN PARTICIPATING IN ATHLETICS HAS

INCREASED SHARPLY. DURING THE PERIOD NROM

1971 TO 1976, THE ENROLLMENT OF WOMEN IN

THE NATION'S INSTITUTIONS OF HIGHER EDUCATION

ROSE FROM y42,000 TO 5,201,000,AN INCREASE

1.

OF 39%. DURING THIS SAME PERIOD, 'THE NUMBER

0/NWOMEN PARTICIPATING IN INTRAMURAL SPORTS IN-
.

CREASED FROM 276,167 TO 576,648, AN INCREASE

OF MORE THAN 100%, IN INTERCOLLEGIATE SPORTS,

WOMEN'S PARTICIPATION INCREASED FROM 31,852 TO

64;375, AGAIN AN INCREASE OF MORE THAN 100%.

THESE FIGURES DRAMATIZE TWO POINTS: THE GROWING

INTEREST0F WOMEN IN ATHLETICS AND THE EFFORTS

OF,COLLEGES AND UNIVERSITIES TO RESPOND TO

THAT INTEREST.

THE PROPOSED POLICY INTERPRETATION WE ARE ISSUING

'TODAY IS AIMED AT CLARIFYING, FOR THE COLLEGES AND
,

UNIVERSITIES THAT MUST COMPLY WITH TITLE IX, WHAT THEY MUST

DO WITH THEIR ATHLETIC .17vROGRAMS IN pRDER TO OBEY THE LAW.

5
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IN WRITING THIS INTERPRETATION, WE HAVE BEEN

GUIDED BY WHAT THE CONGRESS SAID--AND SOME IMPORTANT

THINGS THAT IT HAS REFUSED TO SAY.' '

IN 1974, AN ATTEMPT WAS MADE IN SHE CONGRESS TO

ELIMINATE REVENUE4RODUCING SPORTS FROM THE COVERAGE

OF TITLE IX. THIS EFFORT FAILED.

AFTER PRESIDENT FORD ISSUED THE T TLE IX REGULATION

IN 1975, SEVERAL ATTEMPTS WERE MADE TO ELIMINATE OR
,

CIRCUMSCRIBE ITS APPLICATION Td REVENUE-PRODUCING SPORTS.

ALL THESE ATTEMPTS FAILED.

BUT IN. 1974,.THE CONGRESS DID PROVIDE SPECIFIC

GUIDANCE FOR FUTURE SECRETARIES OF HEW WHO WOULD HAVE TO
I

ENFORCE THIS LAW. IT-STATED, IN THE'EDUCATION AMENDMENTS

OF THAT YEAR, THAT REGULATIONS IMPLEMENTING TITLE IX

SHOULD "INCLUDE WITH RESPECT TO INTERCOLLEGIATE ATHLETIC

ACTIVITIES 'REASONABLE; PROVISIONS CONSIDERING THE
1

NATURE OF THE PARTICULAR SPORTS."
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THIS IS WHAT WE HAVE TRIED TO DO IN THE PROPOSED

POLICY INTERPRETATION. THE INTERPRETAT ON RECOGNIZES.

THAT INTERCOLLEGIATE FOOTBALL, IN PARTICUL IS

UNIQUE AMONG SPORTS, AT SOME INSTITUTIONS/ BECAUSE OF

4.!m0.44 THE SIZE OF ITS TEAMS, THE SUPPORT STAFFS AND FACILITIES

IT REQUIRES, AND THE VOLUZYREVENUE IT GENERATES.
ti

044.404;

THE DEPARTMENT'S PROPOSED POLICY INTERPRETATION

ESTABLISHES A TWO PART APPROACHTO COMPLIANCE AND

ENFORCEMENT, WHICHAS DESIGNED TO TAKE AC UNT OF THE ,
.

.. I

ECONOMIC REAVTIES FACING OUR .NATION'S COLLEGES.

THE FIRST PART IS AIMED AT IMMEDIATELY'ELIMINATING

DISCRIMINATION IN UNIVERSITY ATHLETIC PROGRAMS, TiKING

THESE PROGRAMS AS THEY ARE TODAY. IT REQUIRES 1 -HAT
4

EXPENDITURES ON MEN'S AND'WOMEN'S ATHLETICS BE

PROPORTIONAL TO THE NUM'ER OF MEN AND WOMEN PARTICIPATING

IN ATHLETICS. THIS STANDARD OF "SUBSTANTIALLY EQUAL PER

CAPITA-EXPENDITURES" MUST BE MET UNLESS THE-1NSTPTUT4ON

CAN DEMONSTRATE THAT THE DIFFERENCP A'RE BASED ON NON-,

DISCRIMINATORY FACTORS, SUCH AS.THtCOSTS,OF,A PARTICULAR

SPORT (FOR EXAMPLE, THE ETJIPMERTREQUIRED), OR THE SCOPE

7

O
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OF COMPE'T1TDON (THAtI,S, NATIONAL RATHER THAN REGIONAL

OR LOCAL). 'T IS PRO STANDARD APPLIES TO

ATHLETIC SCHOLARSH1PSAPECRUITMENT, AND OTHER READILY

MEASURABLE FINANCIAL BENEFITS SUCH LAS EQUIPMENT AND

SUPPLIES' TRAVEL) AND PUBLICITY., FOR THOSE BENEFITS

AND SERVICES THAT ART READILY FINANCIALLY MEASURABLE

OPPORTUNITY TO COMPETE AND PRACTICk OPPORTUNITY.TO

REethE COACHING AND ACADEMIC TUTORIG; PROVISION OF

LOCKER ROOMS, MEDICAL SERVICES AND HOUSING FACILITIES--

COMPARABILITY IS REQUIRED. \

PART TWO OF THE PROPOSED POLICY IS DESIGNED TO

ELIMINATE OVER A. REKSONABLE PERIOD OF TIME, THE DISCR MINATORY

EFFECTS OF THE HISTORIC EMPHASIS ON MEN'S SPORTS, AND TO

FACILITATE THE CONTINUED GROWTH OF WOMEN'S ATHLETICS.

'IT REQUIRES COLLEGES AND UNIVERSITIES TO TAKE SPECIFIC,

ACTIVE STEPS TO PROVIDE ADDITIIALATHLETIC.OPPORTUNITIES

FOR WOMEN--OPPORTUNITIES THAT WILL FULLY ACCOMMODATE

THE RISING INTERESTS OF WOMEN IN PARTICIPATING IN

ATHLETICS.

lr .
(5
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AMONG THE PROCEDURES TO BE USED ARE INCREASING THE

NUS ER 00 OUTS OFFERED FOR WOMEN, AT THE INTRAMURAL,

CLUB DINTERCOLLEGIATE LEVELS OF COMPETITION, AND

ENLARGING THE SCOPE OF COMPETITION. INSTITUTIONS OF

HIGHER pUCATION WILL REMAIN FREE, HOWEVER', TO ACCOMMODATE

'THE INCREASED ATHLETIC INTEREST'S AND ABILITIES OF

WOMEN IN` OTHER WAYS. AND,IN4fiOR ENFORCEMENT EFFORTS,
10

WE WILL LOOK WITH FAVOR ON INNO4TIVE APPROACHES.

\

THIS INTERPRETATION IS THE RESULT OF-MONTHS OF

WORK ANl;,CONSIDERABLE CONSULTATION WITH WOMEN'S GROUPS,

HE HIGHER EDUCATION COMMUNITY AND COLLEGE ATHLETIC

. DEPARTMENTS. 4)4"'"-.4" Cat643"- A41-474-4'

I AM TODAY SENDING' A COPY OF THiS'POLICY TO AN
sh

EVEN LARGER GROUP OF UNIVERSITY PRESIDENTS, ATHLETIC

ASSOCI7TIOtth AND WOMENIS ORGANIZATION/. WE SEEK THE

WIDEST POSSIBII\COMMENT ON THIS PROPOSED INTERPRETATION

BECAUSE W0MEOS ATHLETIC PROGRAMS ARE ONEIOF THE MOST

SIGNIFICANT AREAS OF DISCRIMINATION' IN. HIGHER EDUCATION.
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As OF LAST WEEK; WE HAD RECEIVED COMPLAINTS ALLEGING

SEX DISCRIMINATION IN THE ATHLETIC PROGRAMS OF 62

UNIVERSITIES.' WITHJHE, BENEFIT OF COMMENTS WE

EXPECT TO RECEIVE FROM ALL INTERESTED INDIVIDUALS

AND GROUPS I AM CONFIDENT WE WILL END UP WITH A

POLICY THAT IS BOTH PRACTICAL AND CONSISTENT WITH .

THE LAW.

ONCE A FINAL INTERPRETATION IS ISSUED; WE INTEND

TO ENFORCE IT. -

AT THE SAME THAT WE ARE TAKING THIS MAJOR STEP

IN THE AREA OF COLLEGIATE ATHLETICS; I AM ALSO

ANNOUNCING AN EFFORT TO REDUCE. UNNECESSARY AND

INAPPROPRIATE FEDERAL INTRUSION IN ELEMENTARY AND

SECONDARY SCHOOLS.. I AM TODAY. TO THE FEDERAL

REGIS,TER A\PROPOSAL TO DELETE ONE ITEM IN 4HE TITLE IX

'REGULATION- -THE ITEM THAT DEALS WITH "RULES OF

'APPEARANCE" SET BY SCHOOL OFFICIALS, THIS PROVISION IN'

THE EXISTING TITLE IX REGULATION PROHIBITS SCHOOLS .

FROM ADOPTING AND ENFORCING DISCRIMINATORY CODES-OF

APPEARANCE; INCLUDING HAIR LENGTH AND DRESS-CODES; FOR

BOYS AND GIRLS.

)

10
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1 BELIEVE DECISIONS REGARD IING THE WAY STUDENTS

MAY DRESS OR WEAR THEIR HAIR ARE BEST MADE ArTHE LOCAL

LEVEL, AND NOT BY THE: FEDERAL GOVERNMENT. I AM,

THEREFORE, PROPOSING THAT THE DEPARTMENT ELIMINATE

THIS PROVISION TO PREVENT SUCH INTRUSIONS.

WE WILL REVIEW ALL WRITTEN COMMENTS ON THIS PRO-
)

POSAL AND MODIFY IT IF NECESSARY BEFORE SUBMISSION

TO PRESIDENT CARTER AND BOTH HOUSES OF CONGRESS.

i ,,IN TAKING THESE TWO ACTIONS, THE DEPARTMENT

HAS IMPROVED THE ENFORCEMENT OF TITLE IX. GOVERNMENT

MU$T CORCENTRATE ITS RESOURCES ON MATTERS OF GREATEST

IMPORTANCE. ISSUES THAT PROFOUNDLY AFFECT THE WELL-

BEING AND PERSONAL DEVELOPMENT OF OUR YOUNG PEOPLE

DESERVE--AND REQUIRE--OUR ATTENTION.

11



ANYONE WHO DOUBTS THE IMPORTANCE OF EQUAL ATHLETIC

OPPORTUNITY FOR WOMEN NEED ONLY REMEMBER THOSE THINGS

THAT WE HAVE ALL HEARD THROUGHOUT OUR LIVES ABOUT

PARTICIPATION IN SPORTS: THAT ATHLETICS TEACH BOTH

TEAMWORK AND LEADERSHIP; THAT ATHLETICS CREATE PRIDE

IN ACCOMPLISHMENT; THAT ATHLETICS TEACH SPORTSMANSHIP--

HOW TO WIN AND HOW TO LOSE; THAT COMPETITIVE SPORTS

BUILD CHARACTER.

DOES ANYONE THINK FOR .A MOMENT THAT THOSE BENEFITS

APPLY ONLY TO MEN?

# # #

12
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DEPARTMENT 7 HEALTH, EDUCATICN, AND.LWELFAhE

.

Office of the Secretary
.

('45 CFR iart

Al .
NONOISCRIMINATICN CN THE BASIS. OF SEX IN EDUCATION

PROGRAMS AND ACTIVITIES' RECEIVING OR BENEFITING 4
.FROMTEDERAL FIN'ANCIA'L ASSISTANCE

AGENCY Office of the Secretaty, HEW

ACTION Notice of Proposed Rule Making

SUMMARY : The Department of Health, Education, and

Welfare proposes to revoke 'a subparagraph of its Title IX- -;\

Regulation which lists codes of personal appearance as'

-an example of sex discrimination in education over which.

the Department takes jurisdiction.

DATES, Comments must be received on'or before

February 20, 1979. Send your comments to:

4

David' S. Tatel, Director
Office for Civil Rights
330. Independence Avenue, S. W.
Room 50a7
Washington, D. C. ,2020l

FOR FURTHER- INFORMATION CONTACT:

, , Col. in ..O' Connor

?Q2.7245-6700

'SUPPLEMENTARY INFORMATION:-
1



ti

a

The.purpose of the proposed revocation is to remove local'

rules' relating to-peisonal appearance from DeliartMental
A

review' under Title IX of the Education Amendments of

1972 (.20 ,U.S.C. 1681 et. seq.). The legislative history

of Title IX gives no indication that the Congress intended

the Executive Branch to regulate in the area ,of persodal

,ppearante. Issues of sex discrimination pertaining to

hair length and other aspects

resolved,at,the local level.

subparagraph concerning codes

of appearance .are properly

Moreover, by d",leting the

of appearance, ie Depart-

ment can more effectively use its resources for enforcing

other parts of the current regulation, thus fulfilling

more completely the intenteof the Congress in enacting Title

Ix:

The deletion of this subparagraph is not intended to

alter the Department's authority to prohibit codes of

appearance that discriminate against individuals in

Federally fund programs on the basis of,national origin

or race 'under Title VI ofthe,Civil Rights Act of 1964 Alk

/

(,42 U.S.C. 2000d,, et. seq.).

Paragraph (b) of 45 CFR 86.31 currently reads as follows:

(b) Specific prohibitions. Except as provided
in this subpart, in providing any aid,, benefit,

14
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f

S.

or service to a student, a recipient/Shall npt,
on the basis of sex:

(1) Treat one person differently from,another
in determining whether such person satisfies any
requirement r condition for the provision of
such aid, ben fit, or service;,

I /

(2) ,Provide different aid, benefits', or
services or provide aid,- benefits, or services
in a different manner;

(3) Deny any person any luch aid, benefit,
or service;

(4) Subject any person to separate or
different rules of behavior sanctions, or
other treatment.

. ,

.(5) Discriminate 'against any person, in the
application'. of any rules of appearance;

(6) 'Apply any rule concerning ,the domicile
or residence of.a student or applicant, including
eligibility for in-state fees and tuition;

(7) Aid or perpetuate discrimination
against any person by providing.signficant
assistance to any agency, organization* or
personophic4 discriminates on the basis of sex
in providing any aid, benefit or, service to
students or employees;

(8) herwise limit any person in the enjoy-
ment of AnYright, privilelp, advantage, er
opportunit .

The proposed deletion oB subparagraph (b)(5) would leave'

the remainder of the paragraph unchanged, except for a

renumbering of subparagraphs (8), (1), and (8).

Any regulation adopted under Title of the Education

Amendments of 1972 must be approved y the President.

15



Under the .equirements of the GenexA Education Pro-

visions Act, any regulation .adopt under Title

must also be submitted to the Speakek of the House

of Representatives and the President of-the Senate be-

fore beboming effective.

The deletion 9f 45 CFR 86.31(b) (5) is proposed under

the authority'of Section 901, 9,02, Education Amendments

of 1972,, Pub. I. .92-318, 86 Stat. 373 374; 20 U.S.C.

16814 1682, as amended by Pub. la: 93 -568, 88 Stat.

O

1855, 9ed. 844, EduCation Amendments of 1974, Pub. L.

93-380, 88 Stat. 484, and Sec. 440b of the General Educa-

tion ProvisiOn Act, 20 U.S.C. 1232i.
."31,

Accordingly, the Department .of .Health; Education and

Welfare.proposes to:amend 45 CFR 86.31(b) by deleting

paragrapii (5) and re- numbering ,paragraphs (6), :(7), and

(8) as (5), (6)-`, and ('7) respectively.

DATED: December 1978

Secretary of Health, Education,

and Welfare

\



'IMPARTMEN

TITLE IX
A.

T. OF SEALTE, EDUCATION AND WELFARE'
Office for Civil Rights
Office of the Secretary
OF'-TEE EDUCATION AMENDMENTS OF 1972
Proposed Policy Interpretation.-

SUBJECT: Title IX and Intercollegiate
- Athletics

.NOTTCE: The following proposed Policy Interpretation

applies the provisions

'Amendments of 1972 and

of Title IX of the Education

its implementing. regulation to

Intercollegiate athletics: It is being published in.

proposed form for public, comment.
1

In developing this Policy interpretation, a bioad range

of alternatives and views were considered. For example,
,44-X3194 urged adoption of policies requiring immediate

equality of expenditures on men's and women's- ,sports`

based ,on entollmerit. Ot#ers urged that,receipts

gentrated,by revenueprodUcing sports be exempt froi \

r

The4roposed Policy Interpretation attempts to accommo-

date many of the ncerns expressed, consistent with the
1 .

Dep4rtment's obligations under the law passed by the

Congress. The policy bases compliance, on Participation

rates, not enrollment 'but requires that Prtced res be

established to increase opportunitied for women to parti-

cipate in competitive athletics. The policy also bases



Cs,

compliance on a calculation that includes all

revenue, regardless o source, but recognizes that

certain sports that produce revenue, such as foot-

ball and basketball, may requireittater expenditures

without having a discriminatory effect. The Policy

Interpretation recognizes the higher costs of sports

involving large teams, large coaching staffs, expen-
..

sive,equipment and facilities, and additional costs°of

travel, recruiting, pubsiicity, and the like, associated

with national competition. '.

'AV

/

The Department is seeking public comment on this approach

as well as on all other aspects of-the prbposed Preambes

and Policy Interpretation. In particular:

JI 4

1. rs the description of the current status

and development of intercollegiate ath-

letics for men and 'women accurate? What

other factors should be considered?

2. Ism the proposed two stage approach to

compliance pratiCal? Should it be

modified? Are there other approaches

that should be considered?

-2-
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3. Is the equal average,p t,capitastandard

based on participation rates practical?

Are there alternatives or modifications

that should be considered?

4. Is there a basis for treating part of, the

expenses of a'particular revenue producing

sport differently because the sport produces

income used by the'university for non-ath-

letic operating' expenses on a non-discrimin-
.

atary basis? If-soo'how should such funds

be identified and treated?

5. Is the grouping of financially Measurable

4.
benefits into three categories praCtical?'

Are there alternatives that should be con-*
ti

sidered? Specifically,- should recruiting

expenses bi cOnsidered together with all

other financially measurable benefits?

6. Are the factors used to jdstify differences

in equal average per capita expenditures for

financially measurable benefits and opportuni-

ties fair? Are there other factors that

should be considered?
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7. Is the comparability standard for benefits
4

and opportunities. that are not finan-

cially measurable fair and realistic ?'

Should other factors controlling compara7,

bility be included? Illeuld'the tempera-

bilitettandard be revised? ts there a

different.standArd that should be 'considered?

8. Is the proposal for increasing the.Opportun-

ity for women tojoarticipatein coMpetitiveC

athletics-apPropriete and effective? Are

there other procedures that should be con-
.

sidered? Is there amore effective way to

ensure that the interests and abilities of 4.-

'both men and women are equally accommodated?

I

To the. extent comments relate to the financial'impact of

the proposed Policy Interpretation or any alternatives

suggested, please supply'detailed supporting financial

information and worksheets. Also, please supply legal

analyses to support alternative suggestions and approaches.

20 y.
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V e

Comments shduld be submitted in writing by February 10,

3979 to: 1ml

Director.

'Office for ti1 Rights

C. Departmebt bf Health; Education and Welfare

330 Independence Avenue, S. W.

Washington, D.C. 20201

All comments will be fully considered in the preparation of

a final Preamble and Policy Interpretation.
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PREAMBLE

Section 901(a) of Title IX of thik Education Amendments,
.

y
1, of 1972 provides: k"

No person in.the United States shallt
on the basis) of sex, be excluded from
participation in, denied the benefits
ofp or be sub ed to discrimination
undechany.eilucat4on program or activity
receiving Flvderal,financial assistance....'

Section 844 of the Education Amendments of 1974 further

provides:

- ,

The Secretary,(7.4 BEW) shall prepare'and
publisit...proposed regulations implement-
ing the provisions of Title IX of the
EduOtion Amendments of 1972 relating to
the prohibition of sex discrimination in
Federally assisted education pro4rams
which shall include with respect to inter-
collegiate athletic activities reasonable

.provisions considering the nature of the
particular sports.* (Emphasis added.)

Section 844 was. passed by Congress inter the Conference

Committee deleted an amendment adopted on the floor of
w.

the Senate that would have. exempted revenue producing

athletics from. the application of Title U. 1/

The regulatiod issued by the Departure t pursuant to

Title IX was signed by President Po on May 27, 1975,

,and-submitted to the Congress pursuant to Section

431(d)(1) of the General Education Provisions Act.

1/ See Cong. Roc: S.8488 (daily ed. May 20, 1974) .



Hearings Weneld, in the House Sub-Committee on Post-c.

19/

I

Secondary educatidn on a resolution disa!proving the

regulation. 2/ The Congress di, ppnot disapprove the
,

It. ,
-

. regulation within 45 days andit therefore, became effec-

tive on July 21;. 1975. .Subsequently, hearings were held

in the Senate Sub-Committee on Education on a bill to ex-

clude revenues produced by certain sports to the extent

they are usea to pay the cost of those sports. / The

Committee, however, took no further action on this bill.

The regulation requires that becipients who operate or

sponsor interscholastic, intercollegiate, club or intramural

athletics, provide equal athletic opportunities for members

of both sexes. (45 CPR S 86.41(c)I In determining ytether

an institution,is providing equal opportunity in intercolle-

giate athletics, the regulation requires the Department to

consider, among others, the following factors:

w (i) whother the selection of sports and levels
otcompetition effectively accommodate the
interests and abilities of members of both
sexes;

(iil the provision of equipment and supplies;

(iii) scheduling of gamesand)practice time;

2/ The Hearings were held on H. Con. Res. 310 disapprov-
ing the entire Title IX Regulation, and B. con. Res.
311, disapproving the regulation's provision on inter-.collegiate athletics.

1 The Hearings were held on September 16 and 18, 1975
on S.2106 co-sponsored by Senators Tower, Bartlett
and Bruska.

-7- -23



(iv,) travel and per diem hllowance; i

(v4 opportunity to receive coaching and
icadethic tutting;'

....

.
, .

((i) assignment and compensation of coaches
and tutors; "/ - /

(vii) provision of locker rooms, practice and
competitive facilities;

(viii) provision of medical andz training facilities
and services;

(ix) provision of housing and dining
facilities and services= and

r

(x) publicity."

(45 CFR 5 86.41(c)]

The regulation states that recipients will not be in

violation of Title IX' if they provide unequal aggregate'

expenditures for members of each sex or unequal efpendi-

tures for male and ,female teams. However; it authorizes

the Department to consider the adequacy ii the funds

provided for teams fOr one sex in assessing equality of

opportunity. (41 CPR 5 86.41(c)]

)

The regulation specifically requites equal opportun ty In4/
scholarship assistance: "(Tlo the extent that a recipient

awards athletic scholarships or grants-in-aid, it must pro-

vide reasonable opportunities for such awards for members

of each sex in proportion to the number of students of

each sex participating in interscholastic or intercolle-

giate athletics." (45 CPR 5 86.37(c)] The regulation also

provides that "A recipient ... shall not discriminate on

the basis of sex in the recruitment...of students."-

(45 CPR 5 86.23]

-8- 24
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Finally, the regulation established a three year

transition period tb give institutions time to comply.

145:CPR S 86.41 (d)1 That transition period expired

on July"21, 1978.

By November 1978, the Department bad received 93

complaints alleging that more than 62 institutions

of higher education were not providing equal athle-

tic opportunities for women. This policy interpre-

tation is designed to provide a framework within

which those complaints can be resolved, and to pro-,

vide institutions of higher education with additional

guidance on the requirements of the law relating to

Intercollegiate athletic programs. 4/ .

4/ This Policy Interpretation supersedes all earlier
Departmental positimin on the same subject. Speci-
fically, on issues dqectly addressed in this Policy.
Interprettion, it supersedes the *Sports Memorandum"
(Memorandum to Chief State School Officert, from
Director, Office for Civil Rights,. September 1975).
This Policy Interpretation will be followed by
additional interpretations relating to coaches
salaries, contact sports, and other issues that may
relate to intercollegiate athletics.



This Policy Ihterpretition also applies -to club and

Antramurje,1 sports where appropriate and practicable.

In particular it applies with respect to the compara-

bility of benefits, - services, and facilities.

In drafting this Policy Interpretation, the Department

has taken account of the following circumstances concern -

ing the development and operation of intercollegiate '

sports for men and women:

1. Historically, most colleges and univer

sities have emiphasized Intercollegiate

.sports for men. Partially As a conse-

quence of this, participation rates of

women in intercollegiate sports are far

below those of men. In the 1976-77

academic year 4,448,028 men'(523%) and

4,065,282 women (47.71) attended the

nation's institutions of higher education. 5/

1/ Racial, Ethnic and Sex Enrollment Data from
Institutions of Higher Education Pail'1976,
Office for Civfl Rights, U. S. Department of
Health, Education and Welfare, (1978) at 221.

-10-
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;

Atthe.samo time, 395,0.00 students parti-

cipated in intercollegiate athletics: of

these, ,290,000 (74%) were men, but only

105,000 (26i) were women. '6/ The historic

emphasis cm men's intercollegiate athletic

program; has also\contributed to existing
(f,

differences in the number of sports and

scope of'competition offered men and women.

On the average, colleges*and universities

provide approximately 10 sports for men and

only. six for women. 2/

Those women who participate in intercolle-

giate athletics often do not receive their

fair share of athletic resources, services

an4 benefits. For example, disproportion-

. ally more financial aid has been made

available for male athletes than for female

athletes. Presently, in institutions that

6/ These figures are approximations based on limited data
from the. Association' for. Intercollegiste,Athletics for.
Women (AIAW)which in turn were based on participat on
data from the National Collegiate Athletics Assoc tion
(NCAA), the National Association of Intercollegia e Ath-
letics (NAtA), and the National Junior. College Athletic
Associatton (NJ=1.

,

2/: Median for.the_722 NCAA' mem. institutions dgting the
1976 -77 academic year, baied'en limited data frOm the
NC$iA. A typical pattern of offeLingd Might be: for
men -- football, basketball, basiball, wrestling; golf,
:tennis, Swimming, indoor, outdoor, andcross-country
track; and' for women bas balk, volleyb41,1,:golf;
tennis., swing and field ockey.

2'



--,
are members of both NCAA and AIAW, the

average annual scholarship.budget is

$39,000. Male 'athletes receive $32,U00

or 821 of"this amount while female ath-

letes receive only $T,000, or 17.9% of

the total, 8/ although women constitute

'26% of all those participating in inter-
.

collegiate athletics. Likewise, selbstan.

tial amounts have been provided for the

redruitment,of male etJiletes, but until

1977 few, if any, finds were made available

for recruitment of feiale athletei.

Congressional testimony on Title `IX and sub-

sequent surveys indicate that discrepancies

also-exist in the ratio of coaches to athletes,

-end in other benefits and opportunities, such

as quality and amount of equipment, access to

,facilities and practice times, publicity, medi-

cal and training facilities, and housing and

dining facilities. 2/

8/ Figures obtained from AIAW Structure Implementation"
Survey Data Summary, October 1978.

2/ 121 Cong. Rec. 29791-95 (1975). (remarks of Senator
William*); Comments by SenatoeBayh, Bearings on
S. 2106 Before the Subcomm.. on Education of the
Senate Comm. on Labor and. Public Welfare,4 94th
Cong., lst Sess. 48 (19,75); 'Sdrvey of Women's
Athletic Directors,' AIAW Workshop,.(Jan. 1978).

s

28



'

L

3. Despitte these limitations, the*Omber

of,females participating. in athletics.

hfs increased dramatica11 During the
,

period frott Fill 1971 to Fall 1977; the

enrollment of femalemOn hIgh'school

decreased from approximately 7,6004,000

to approximately 7,150,000; a decrease

of over 3%..12/ During-the perod.from

1970...to.1978 the number if female:Patti-

dipantt in. organized high school !ports

_v. increased from 294,000 to 2483,400

an increase of over .600%.11/
r

II/ Digest of Education Statistics 1977-78v National
Center for Education Statistics 11978) , Table 40,
at 44. Data, by-sex, are unavailable for the period
from 1971 to 1977; consequently,. these figures repre-
mint fifty percent of total enrollment for that period::

11 /.Figures obtained from National Federation of State Sigh
School'Associations (NPS8SA) data. This is the best
comparison that could be made based on available data.

a



-This, vowthhas_beem reflected on the Campuses

of .the nation's colleges and uniiversities.

During the period from 1971 to 1976, the

enrollment' of valuta in the nation: 1i institu-

tions of higher education rose from 3,742,000

to 5,201,000,,an increase of 393. 11/ During'.

this same, eriod, the number of women partici-

pating in intramural sports increased from

276,167 to 576,6"48, an increase of more than

100%. In club sports, the number of women

participants increased from 1,6,386 to 25,541P

or 561. In Intercollegiate sports, women's

garticipation increased from 4,852. to. 64, 3'75,

07 loot. ThesedevelopmentS reflect the

giring interest of women in competitive ath-

as well as the efforts of colleges
.

end. universities to respond to those interests;

12/ Di est of Rduca ion Siatistids 1977-79.
Nation enter or acation tatist Cs
(1978.) Table 82, at 83.

13/ These figurei, which are not precisely
comparable to those cited at footnote 6,
were pbtained froth Sports and Recreational
Programs of the Nation's Universities and
Colleges, NCAA Report #5, Mardi 1978. It
includes figures only from the. 722 NCAA
member institutions' because comparable 1971
data-was not available fioivothar associations.

.
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4. -Equalizing opportunity for lien and women in

., athletics will not'result in identical men's

and women's athletic programs. Intercollegiate

athletic programs that provide equal 'opportunities

for both s xes may offer different sports, and have

different participation rates. and varying competi

tion opportunities for men and for women, because

their interests and abilities may be cUfferent.

These differences will result in different men's

and women'a.programs that do not violate Title IX'.

S. At several institutions, intercollegiate football is

unique among sports. The size of.the teams, the

eiciensf of ttrelperation, and the revenue proctuaeid
a A

distinguph football from other sports, both men's
.

.t

and women's.. At other institutions, basketball has

spoicial significance. Title IX requires that *an

institution of higher education must comply with the

prohibition against sex discrimination imposed by

that title and its implementing regulations in the

administration of any revenue producing intescolle

giate:athletic activity.* 14/ However, the unique

size and cost of football programs have been taken

into account in developing this policy interpretation.

14/ See April 18, 19701 Opinion of General Counsel,
Department, of Health, .Education and Welfare, p .1 .

attached hereto as Appendix A.

4
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This_policy interpretation establishes a tic stage approach to

compliance and enforcement:

V'

- Part I is designed to eliminate'ditcrimination

against men or women- currently, participating in

intercolleglate,programs It requires the

immediate elimination of discrepancies in

'average per capita expendituret for financially

measurable benefits andlbpportunities unless the

institution can demonstrate that the discrepanciei.

ate based.oh.differences in.the'costs of4articiilar

.sports (e.g.; equipment), their scope of competi-

tion (e.g., national, regional or local), or other

non-discriminatory factors. Part I also require,

comparability with rqspect io those benefits and

Aervices that irgOnot rsAdily financiiliy measurable.

Part Iris designed to eliminate, over a reasonable

period of time thi discriminatory effects of the

historic emphasis on,men's intercollegiatemports.

and to facilitate the continued growth 'oLuomen's

athletics. It requires adoption of procedures

the expansion of women's athletic programs to pro-

vide the number of participation opportunities

'needed to accommodate the interests and abilities

of,women.



Together, Parts I and II are designed to ensure that inter-

collegiate athletic programs at colleges and universities

provide equal, opportunities for both sexes. They a4
designed to ensure that women's tnteroollegiato athletic

programs receive the reaources and commitments to wiich

they are entitled. This,will not necessarily result in

identical men's and women's intercollegiate athletic pro-

grams. Finally, Parts I and II take account of the size

and cost of football by measuring present compliance in,

tros of actual, rather than potential, participation

rates; by recognizing the fact that the costs of some

sports are greater than others; and where appropriate,

by taking account of the scope of competitOn.

.

In evelopin4wthis PoliCy Interpretation, the Department

dw/Pas been sensitive to, the economic conditions of higher

education. The Department is aware that financial

resources available for higher education in geneial, and

for Iftercollegiate sports in particular, are not Un-

limited. The two stage approach was primarily adOtilted

for these reasons This, approach ensures the provision

of equal athletic opportunities while taking,into account

the veeyreil financial'ordblems"facitg 1stitutions Of

higher educatiori.. Thus, while Part I may require.imme
. .

cliate increases in funds available for some women's ath-

letic-progre4s, funds.to comply With Part II an be deve

loped over,a'Ionger periodof,time. in both c

cial resources, to the extent needed, can be made avail-



r
able through any one or more of the following: the

development Of increased resources from 'universiEy

budgets, gate receipts, student fees, donations,

gifts, etc. (or, the 'redistribution of existing

athletic esdurces.

One additional principle has. guided development of this'

Policy interpretations the desire to allow for maximum

institutional flexibility and minimal Federal intrusion
into the operation of intercollegiate athletic prograls.1,

t:?or this reason, the policy measurel compliance in overall

terms, and allowsflexibility in the dis.tributio of athle-
tic resources to individual participanis of each sex. it

also presumes compliince with respect to a group of finan-
40

'

cially measurable. benefits; if an .institution can show cam-
.. stiancewfth respect to the group as a whole. It providAs

.1

for significant.institutional flexibility in the development'
of techniques for accommodating theinterehts and abilities

of-studets.

This Policy
;nterpretation,focuses,on the provision of equal

_ athletic opportunity fat women; because, in most cases,

women's athletic opportOnities have been limited. However,:
Title IX 1)cohibits discrimination against, both men and women.

, Accordingly, thiS Policy interptetation'is
equally applicable,

where men's athleticopportunities have been previously

limited. 3

-18-
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PROPOSED POLICY INTERPRETATION

A college or Ainiversity intercollegiate athletic program

will bi in compliance with Title IX if:

I. It has eliminated discrimination in financial

support and'other benefits and opportunities

in its existing athletic programs and

II. It follows an institutional policy that'in-

eludes procedures and standards for develop-

I
$1114 an athletic program that provides eq 1

opportunities for men and women to ace 0-*

data their interests and abilities".

dl

Eliminaiing Discrimination in Existing Programs

To doteiihine whether a college or university has eliminat

discrimination on the basis of sex In its existing athletic

program, benefits and oppbrtunities that are readily finan-

cially measurable and those that are not will be examined

separately. An institution provides equal athletic oppoctun-,

tel.'s in its existing program if:

4.

-19-
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A. Substantially equal average per capita

funds are allocated to partiiipating

male and female athletei for:

1. -financial assistance awarded on the basis

of athletic ability;

recruitment; and

3. all other readily financially measurable

'benefits and opportunities;

provided however; that differencei in 'average
*

per capita expenditures for such financially

measurable **fits' and opportunities will be

considered consistent with Title IX if th

institution can demonstra4te that the diff cos

result from now.discriminatoty factors such as

the nature or level of competition of a parti

cular sport.

B. Comparable.benefits' and opportunities which are

not readily financially measurable, are provided

for participating male and female athletes.

.A. .financially Measurable Benefits and-Ozoortunities,

Squality.of benefits and opportunities for men and women in many

aspeetalof a recipient's intercollegiate athletic program can

best be measured in financial terms. . FinanciallyzeasUrible

benefits and opportunities covered. by the Title. IX regulation

14.1 CPR's 86.41(c)] include but are not limited to:

~as tmomon emalsow
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1. 'financial assistance awarded on the basis

of athletic ability;

2. 'recruitment of athletes;

3. provision and maintenance of equipment

and supplies;

4. living and travel expenses related to

competitive events; and

S. publicity.

In assessing whetheean institution's present intercolle-

giate athletic program complies with Title XX, the Depart-

ment will initially determine whether the. institution's

average per capita expenditures for male and female,

athletes on financially measurable benefits and opportuni-

ties are subatintially equal. Average per capita expendi--

tures will be calculated by dividing total expenditures

on inanciallymeasurable benefits for each sex by the

tot 1 number of participating athletes of each sex.

All funds spent on benefits or opportunities for athletes'

of eachsex, regardless of source (gate redepts, student

fees, earmarked donations, booster clUb funds, etc.), will

be considered in cc:imputing the,total expenditures for ath-

letes of that sex. Punds that are generated by athletic

events but allocated to non- athletic. activities

general institutional operating expenses, libraries)

will not be included..



An institution may. measure the number of participants in

intercollegiate.athletics by any non-discriminatory

method. For example, institutions can use certified eli-

gibility lists developed in accordance with NCAA or A;AW

standards that are non-discriminatory,

1

In evaluating per capita expenditures for financially

measurable benefits and opportunities, the Department

will examine expenditures for athletic financial assis-

"tance and recruitment individually and will examine. a111

other, financially cleasurable items -- equipment and ,

supplies, travel and per diem, publicity, etc. -- as a

group. If the average per capita expenditures for parti-

cipating males and females are substantially equarfar

the group of all other financially measurable items,

they institution will be preiumed to be in compliance as

to each of the )
separate items that constitute the 'group.'.

-22-
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If av)rage per capita expenditures are not_substan-

tially equal, the Department will examine the reasons

advanced by the institution as justification for tie

differences. Variations in average per capita expen-

ditures may be caused by differences in costs, levels

of competition, and other non-discriminatory factors.

Some of the reasons that the Department may accept for

variations from the equalaverae per capita standard

are set out below..

1. Financial Assistance

Greater per capita expenditures for athletic financial

assistance in either men's. or women's programs will be

consistent with Title IX if they result.from non-dis-

criminatory circumstances or decisions... ?Or exempla,

an athletic director may decide not' to award thewusaal

number of scholarihips in a particular yeir because

he/she believes that some should be deferred until a

later year for purposes of program development. This

.

k
a programmatic dillion concerning the building

il team or total program which may result in

differentexpenditures that do not violate Title IX.'

Also, the necessary extra cost of tuition for some

oat-of-state athletes of either sex may cause

greater average per capita expenditures that are
. , 4.6

not discriminatory.

-23 -, 199



2. Recruiting

Similarly, greater per capita expenditures,for recruit-

ing in either men's or women's programs will be consis-

tent with Title IX if they result from non-discrimina-

tory programmatic decisions. 4example, where the

current area of intercollegiate competition is regional

rather than nationale.less expensive regional recruitment

may currently be appropriate. Likewise, greater competi-

tion for a particular athlete may make it necessary for

an institution to approach that athlete more often; thereby

increasing the cost of recruitment for athletes of that sex.
4it

Although identical recruitment methods or techniques are

not requiredf_the level:of effort and methods used tp

recruit must bi based on non-discriminatory criteria.

3. Other Financially Measurable Benefits and

Opportunities

In the case of .other readily financially measurable bone-

fiV and opportunities, per capita expenditures-for men

and women may differ simply because ofintrinsic sex-neu-

tral differences in the particular men's and women's

sports sponsored by the recipient.. Variations in average

per capita expenditures are non-discriminatory if they'

result from!' .



I

.41

a. Differences controlled by the nature of the

sport; such as variations in the cost of

'equipment and supplies. and/or

, (

b. Differences resulting from the scope of competi-

tion (e.g., local, regional, or national), such

as cost of travel to distant lo ations foricompe-
,

`tition, living expenses while in hose locations,

more extensive publicity, or the cost of other.

activities that may vary in accordance ?pith, the

requi\aements of local, regional or-national

competition.'

Differences in per capita expenditures that resalt in discrim-

'ination cannot be.excused by different rules of men's and

women's2atiletia'associations. The Title IX regulation speci-

fically states:

The otilig4tion to comply is not obviated or
alleviated by any rule or regulation of
any... athletic or other league, or associa-
tion.... 145 CFR S 86.6(c)1

q
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B. 'Benefits and Opportunities That Are Not
Fi'nanciallv Measurable

Equality of bpportunity in aspects of an intercollegiate

athletic program thatcanngt.readily be measured

financial terms will be determined by asseising°.whether

the program offers comparable benefits .end opportunities

for men,and women. Such non-financially measurablePbene-
.

fits and opporiUnities covere&-by,the Title, IX regulation

(45 CPR 586.41(c)] include, but are not limited to:

1. opportunity to compete and practice;

,opportunity to receive coachihg and

academic tutoring;

.- provision of: locker .rooms,
)

competitive facilities;:

practice and

Provision of medical and training services.

and facilities; and

5. provision.of housing and dining services

and facilities.

Opportunity to Compete and Practice

ComParabilitir"of opportunity to compete and practice will

be determined by examining the institution's scheduling-

of games and practice tiles. OpPOrtunities will be com-
,

parable if:

42 s.



.Deisions regarding scheduling are based on

non-kiscripi(latory criteria;

b. Facilities-provided for. games and practice,

ale made available at AA.et that art °conven-

ient fOr participants oteich.sex;'and

c. Game schedules aril arrangtd so tha *each
. -

`sex has anequal oppOrtunity to c mpete

4

e;pre- an'audience.

2. .opportunity to Receive Coight,ng and Academic Tutoring

The Department will presume l&comparable opportunity to

receive coaching exists where the ratio,rif:full-time 'coaches

(or their equivalent) to particiAting athletes'is substan--

tially equal for males and :emales. Discrepancies in the

ratio will be accepted-if they are the, reSult of non-dis

criminetory factors required' by the nature of a particular

sport' Title IX does not require that particular men's

and womeh's teams have an equal*number of"coaches. If

tutoring.sery ces are provided,, tutors must be made avail-
,

able to student athletes on:the basis,of non7discriminatbry

riteria. :
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T. elements to be Considered in determining comparability

ofkfacilities include:

Access to those facilities.by student

athletes; and

Suitability to the sports to be played

S.ch size, satetye. maintenance,' spec,

tater and media capacity).

""Ve 4-..:4g

COmparable faci4ties can ie Offered by providing separite

comparable facilities or sharing the,same facilities.

For examplel.if an institution has spacious wellequipped

fadilities for Men but not for women, it has one of two

choice#. It may expand the women's facilities to a compara

ble standard or may meet. its obligation to provide compara.

ble ficilities by making .12e same fsciiities available to
-both men and women at different. mes co In equitable basis.

-The latter could be accomplished either byrotating the use

of the entire facility-or by alternating use the previously

separate men's'and women's facilities. The regulation does

not require idefttical facilities.

28--



Provision of Medical and *Training Services and

Facilities

If an institution.supplies doctors, trainers, physical

therapists, or other health and training personnel and

facilities to athletes., they must be made available on

a !fon-discriminatory basis. For example: the pattern

of,injuries and thus the cost of .insurance may vary

from sport to sport. An institution may offer different

athletic insurance policies tailored to injuries occur-,

-Jag in a particulir sport. But the policies '.must pro-

vide similar benefits for similar injuries.

f.

5. Provision of Bodging and inning_ Services and

Bousing'ind dining 'services and facilities provided to

\IthleteS need not be identical but must be comparable.

qAn institution may provide a separate dormitory for__

male athletes but not for female athletes so long as

there are no additional services or benefits that

accrue to residents of the s parate dormitory.. However,

differendes in housing, dining, andrelated services

and facilities will be accepted if they are mdde

able on a ,non-discriminatery ?basis.

-29-
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II. Equally Accommodating the Interests and Abilities

of Womett

The Title IX regulation does not'requirean equal number of

5, and.women,participants or iniequal number of men's and

women's sports. Rather, it required that the interests and

abilities of mercand'women.be equally accommodated. le

recent years] there has been a significant growth in the

athletic'interests and abilities of. women.

An institution that satisfiei Part of this Policy Inter-

pretation.will be coRsideA5 in compliance with title IX

if in addition it follows an institlitional po &cy that

ensures that the interests and abilities.ofwomen are
.

effectively accommodated'in its intercollegiate program.

Specifically, such a policy must. include procedures and

standards:

A. To encourage an increase in the number of

women partitipants at the.club intramural

and intercollegiate level;

S. To increasethe number 'of women's sports at

the clubl_intramural and intercollegiate. level;,.
r.

C. To publicize on campus and at feeder schools

athletic opportunities for women at the

institution; and

46 °;-30.



D. To elevate the scope Ot\women's intercollegiate

competition (e.g.,' from local to state, hate
I

4 to regioni10;vd fiom regional.to national).

fi

An institution that dOes not choose to have the above

procedures may, nevertheless, be satisfying the athletic

interests and abilities Of its female students. Such..
"

,

an institution should be able to demonstrate. that itH

is doing so, for example:

By showing that.the club, intramurali andInter-

collegiate sports currently offered accommodate

the interests and abilities of women by providing

'opportunities comparable to those of men at all

levels (i.e., intramural, club and, intercolle-

giate)!

S. By showing that"there is, at the institution

a pattern of increased participation,by
ti

. women in athletic activities at all levels; or

C. By showing that the institution's overall ;

athletic program at all levels reflects the

growth in the athletic interests and abilities

of women evidenced in regional or area inter-

scholastic programs.

4



ACTBORITY: Section ,901(a) of the Education Amendments of 1972,

20 U.S.C. 1683. et seq.

Section 901(a),

No petson in the United States.shall, on the basis
,

of sex, be excluded from participation in, be denied
the benefits of, or 0 subjected to discrimination

s

under any rogram dr activity receiving
Federal finandial

Section 844 of-the Educati:on Amendments,of 1974, Pub. L.', 93q-3 0

Title VIII, (Aug. 21, 1974)118 Stat. 612.

Section 844

The Secretary shall prepare and publish, not late
than 30 delis after, the date of enactment of this
Act, proposed regulations implementing the provi
ions of Title IX of the Education Amiendments of
1972 relating to the prohibition of sex discrimi a-,
iion in federally assisted education programs wh ch
shall include with respect to intercollegiate ath e-tic activities reasonable provisions considering enature of particular sports.

Regulation issued under Title IX of the Edudition Amefidi;s
of 1972, 45 C.E.R. SS 86.23(a),-86.37(c), and 86.41.

Section 86.23(a)-

(a) Nondiscriminatory recruitment. -A recipient
to.which'this subpart applies shall,not
nate on the basis of sex in the recrgitment find
admission of students. A recipient may be
required to undertake additional recruitmen
efforts for one sex'as remedial action pursuant
to S 86.3(a), and may choose to undertake Such,
efforts as-affirmative:action pursuant tos'
S 86.3(b)



1 I

Section 86.37(c)

(c) Athletic'scholarships. (1) To the extentthat a,recipient awards athletic scholarships
or grants-in-aid,. it must provide reasonable
opportunities for such awards for-members of
each sex in proportion to the number of stu-aents of each sex participating in interscho-lastic or intercollegiate athletics.

(2) °Separate athletic scholarships or grants-
in-aid for members Of each sex may beiprovided
as part 'of separate athletic-teams for members
of each sex to the extent consistent with this
paragraph and 86.41 of this part.

Section 86.41

(A)' General. No person s on the basis ofsex be excluded from part tion in, be denied
the benefits of, be treat. fferently froman - r person or otherwise discriminatedaga ,s ny interscholastic', intercollegiate,clu or int ural athletics offered by recip-
Len , and no cipient shall provide any-such
athl tics sepa tely on such basis.

(b) Se rat earns.. Notwithstanding the require-ments of ragraph (a) of this section, a recip-
ient may operate or sponsor separate teams- for
members of each sex where selection for suchteams is based upon competitive skill or the
activity involved is a contact sport. However,where a recipient operates or sporisors a teamin a particular sport for members of one sex
blot operates or sponsors no such team for inert-
bers of the other sex, and athletic opportuni-
ties for members of that sex have previously

. ,been limited, members of the excluded sex must!NI allowed to try-out foi the team offered un-
less the sport involved is a contact sport.
For the purposes of this part, contact sports
include boxing, wrestling, rugby, ice hockey,
football, basketball.,and other sports the
purpose or major activity of which involves
bodily, contact.
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(c) Equal Opportunity. A recipient .which operates
or sponsors interscholastic, intercollegiate,. club
or intramural athletics shall provide equal athle-
tic opportunity for members of both sexes. In deter--
mining whether equal opportunities are available the
Director will consider, among other factors:-

(i) Whether the selection of sports.and
levels of competitiOn effectively
accommodate the interests and abili-
ttss of members of both sexes;

(ii) The provision of. equipment and
supplies;

(iii) Scheduling of games and practice
time;

(iv) Travel and per diemH41lowance;

(v) Opportunity to receive coaching
and academic tutoring;

( ) Assignment and compensation of
coaches and tutors;

(iii) Provision of locker rooms, prac-
tice and competitive,' cilities;

(viii). Provision of medical an -training
facilities and services;

(ix) Prov`t,sion of housing and dining,
fac ities and services;

(x) Publicity.

Unequal aggregate expenditures for members of each sex or
unequal expenditures for male and female teems if,a recipien
operates or sponsors separate teams will not consitute noncol
pliance with this section, but the Director may consider th
failure to provide necessary funds for teams for and sex in
assessing equality of opportunity for members of each sex

-34-
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(d) Adjustment period. A recipient which 'operates orsponsors interscholastic,
intercollegiate, club orintramural athletics at the elementary school levelshall comply fully with this .section as expedltiouslyas possible but in no event later than one year fromthe effective date of 'this regulation. A recipientwhich operates or sponsors interscholastic, intercolgiate, club or ihtzgural athletics at the secondAr ,or post-secondary schoolilevel shall comply fully withthis section as expeditiously as possible but in noevent .later than three years from the effective dateof this regulation.

*COvERAGE: This policy 'interpretation applies to.anypublic or
private Institution,

.persianor other. entity. that'operates an-
.

educational progr*tr>tivity whi ve's or:beilefits from
financial assistance authorized or ex rider a law admini-
stared bi the Department. This coverage includes edudatiohal
institutions whose students,participate in HEW. funded or guaran

,teed studehe'loan or assistance programs. For further information
see definition of 'recipient" in Section 86.2 of the Title IX
regulation.

"DATED: December 6, 1978

DATED: December 6, 1978

_of

David S. Tatel

Director, Office- for Civil Rights
Department of Sealth,Education,and Welfare

Joseuh A. Califano, Jr.
Secretary4 Department of-ealta
Education and Welfare
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THE; CialtitAe. ZOUNSZL.

APpendix A

DEPARTMENT OF HEALTH. EDUCATION, AND WELFARE
THE OFFICE OF Tiit SCCRETARY

WASHINGTON. MC. zaaot

MEMORANDUM

IcyTO : The Secret

APR a TR

FROM : F. Peter Liba #i ku.\14
-

SUBJECT: Applicability of Title IX of the Education Amend-
meats of 1972 to Revenue Producing Intetcollegiate
,Athletics

Issue

Yott,thave asked our opinion as to whether an institution
of 1Bigher education which is receiving Federal financial
assistance must comply` ith the prohibition against sex
discrimination imposed by Title IX of. the Education Amend-bents of 1972 and the regulations promulgated thereunder
(45 C.F.R. Part 86) in the administration of its revenue
producing intercollegiate athletic activities.

Conclusion

Title IX of the Education Amendments of 1972 (20 U.S1C.I681 at seq.) prohibits sex discrimination in any educationprogram or activity" receiving Federal financial assistance.-f In our opinion; a revenue producing intercollegiate' athletic
Prog;alp is_(e) an education program or 'activity within the
,meaning of Title IX, and. (b). an integral part of the general
undergraduate ichication program of an institutiktn of highereducatiOn. Accordingly in our opinion, an institution of -higher education mus - .ly wit's. the prohibition against

regulations in the dministration of Amy revenue oroducing

".
sex' discrimination --osed by that title and its implementing

intercollegiate athletic activity if either the athleticactivity or the general education Program of which.the
. . athletic activity Is a part is receiving Federal financial-'

.assistance.g.
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Memorandum to the Secretary
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biscUssion

Section 901(a) of Title' IX of the Education Amendments" of
1972 provides as llows:

"No perso
of sex,..
the benp
under ate
Federal'-r

in the Cnited't.tates shall, on the basis
excluded from part4cipation in, be denied

is of, or be 'subjected to discrimination
education program or activity receiving
ancial assistance...."

There is no re erenceanywhere in Title IX to revenue pro-
ducing athletics, and the term "education programs or activity"'
is not defined. There is, however, some indication that
Congress intended that term 'to have in expansive meaning.
Sect; of .901(a) of Title IX provides a series of exemptions
from. the general prohibition. Among t4am are exemptions
for the -Boy Scouts, the Girl Scouts,aftd sociil'fraternities
and sororities. We'assume.that absent the exemptions, eacn
of these groups of organizations would be subject to the
prohibition against sex discrimination as an education
program o

lk

_activity. In,_oUr view a definition Of "educetlon
program acti4ty" I:hat encompasses social fraternities
and soro ies also encompasses intercolliegiate athletics,
including revenue producing athletics as well.

.._

0

The limited legislative history for Title,IX tends to support
a broad view of what is an education program or activity(
but'is less clear with respect to whether athletics, and
particularly revenue producing inteecollegiate.athletics,
are included in the term. In the only comments cf any
length on, tae subject, Senator 3ayh, the Senate' sponsor
of Title IX, stated:

What-qe are trying to. dO is provide equal access
for wdmen and men students.to the educational
process.and the extraCurricular activities in-a
school, where. there is not a' unique facet such
as football involved. We are not requiring
that intercollegiate football,'te desegregated

ttt



Memorandum to the Secretary
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..

re.nor that the men's locker em be disegrtgated.
,

Cenci' Rec S 13534 (daily ed. August 6, 1971). 1/

Adwever,'amy ambiguity as to whethei. reveeuis'ateducing inter-collegiate athletics are an education Frog-twain* activityunder Title IX was eliminated in 1974 by thei.enactmepiof section 844 of the Education Amendments of 1974. Thelanguage of that section and its history sake it clearthat it is Congress' intent that rove:it:a producing inter- \collegiate athleticsbe.included in %he term. . .

On May 20, 1974.Senator John ex pt Texas introauced anamendment to Title IX exeipti revenue producing athletics.It stated:

(T1 his section 09901 of Title ixrshall rot 'applyto an intercollegiate'ath1etic,activity to theextent such activity does or may provide' grossreceipts or donations to the institution necessary.to support that activity. Cohg.-Rec. .S 3488, (dailyed. May 20, 1974).

The amendment was adopted on the floor of thew:Senate byvoice vote. The Conference Committee on toe education
Amendments of 1974 deleted Senator;Tower' amendment. '4Inst d the Conference adopte4 what was,to become section844-0 ''the 1974 Amendments,,commonly referred to is the.

,"Jay' is Amendment." 'It: provides as follows:

The Secretary [of WW1 shall prepays and
publish...priposed regulations .implementing
the provisidis of Title. IX of the Education
Amendments of 1972 relating to.the prohibitionof sex discrimination, in Eederally.assisted'
education programs which-shall include with
respect to intercollegiate athletic activities.
reasonable ?revisions considerinc the nature 44,1-of the particular sports. (2mphasis added.) ,e

:

. 1

If Other-comments in the debates imter,
They possible need to maintain separate physical education
facilities, 4 1769 (daily Feb. 15,1972) 92d Cong.,2d Sess., coMments of Sen. 3ayh; and S 2747 (daily ed.,
:Feb. 22, 1972), 92d Cong., 2d-Sess., comments of San. 3ayh.
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In our judgment, Congress has made it clear, by rejecting an
exemption from Title IX for revenue producing athletics.and
adopting section 844, which requires the promulgation of
Title IX regulations that include reasonable provisions
concerning intercollegiate athletic activities, tget revenue
producing intercollegiate athletics are an "edudation
program or activity" within, the meaning of Title IX. 2/ An
institution of higher education must, therefore, comply with
the prohibition against sex discrimination imposed by Title .

TX in the administration of any revenue producing inter-
collegiate athletic activity( if the activity is receiving
Federal financial assistance, directly or indirectly.

,There are some revenue producing intercolfegiate athletic
activities that clearly receive' direct Federal- financial'

X- assistance: Funds provided.under Title VII of thedigher
!ducation'Act, for example, May be used to build facilities'
that are used,- in'part, for revenue. pr6ducin4 athletics.
While it is clear. that assistance of this kind which -directly*
supports an intercollegiate athletic program would subjegt.
the prograt to the requirements of Title IX' and the .implement-

, Lag regulations, such direct assistance Is not common.'
Other kindsof'aisistance that beat a less direct relationship
to revenueprod4eing intercollegiate athletics, particularly
student tinancial'assistance, are more common.

It ins well established that general studentitinancial assistance,
such as 'guaranteed student loans and greats, provided by
the Federal goverment to assist a student in.paYing the cost

--of attendins.an institution of higher education is Federal
financial assistance to the institution. Bob Jones Univeriitv,.
v. Johnson,,,. 396 F. Supp.:597 (0.t.Cl974)771f7T2-7Ub nom.,
Bob Jones University v. Roudebush; $14. F. 2dIt4 T4ER677-1975Y:,
aMorically, intercollegiate athletics heve been described
as _an integral. part of general Undergraduate. education. or
.exemple,:the 1976 -77 Manual of. the National Collegiate.
*Athletic Association, the .private association that regulates

2/ The .nistory of Consreosenal 'Lon on.other,proposals'At.
?Or amending Title IX with e'spect to interco/legiife

.

ahlepies and. on prOposals for .Congressionel diSepproVal
ofOthe.Oepartment's. regulations implementing that'Titia
tend 'to ftrther support this conclusion. A ,brief summary
DAthatohtstoryisattached at Tab A.

5
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much of the nation's intercollegiate athletics, contains the
following statement of fundamental policy

The competitive athletic programs of the colleges
are designed to be a vital part. of the educational
system. A basic purpose of this Association is to
maintain intercollegiate athletics as an integral
pari'of the educational program and the athlete
as.an integral part of the student body,, and, by so
doing, retain a clear line of demarcation between

,

college athletics and professional sports: Anual, at S.

In our view, thiit-riOre, student financial assistance. is
Federal financial assistance to the revenue producing'
athletic progradl of the student's institution of higher

,_education.

The inclus4on of revenue-Oroducing intercollegiate athletics
within theqeducation programs and activities

0
r qeiving

Federal financial :assistance is pot the ohl sis on which4An institution of higher education is requi to comply _,.

with TIORIX LI the'administration of such programs. '-
,

It is w settled; with respect to.the prohibition against
'discrimination on the basis of race, religidb, co r or ''

national origin imposed by Title of Ihe Civi *ghts Act
of 1964, that Federal financial as stance. may not be
provided to any irrogram or activity which is either
administered in a acrimiaatory manner,or "infected by a
discriminatory enOironment." Board of public Institution

-Cir. 1)613).
, , '

Taylor CountvF1 rida v Finch, 414 F2d 1068 1078 (it-i-N
. t

t94
Underrthis'infectiondoctrthe, a Federal grantee is required
to,compIy with Title VI in the adminAstration. of an activit
that does not receive Eiderarfinancial. assistance if that
activity.is so closely related-to, and such an integral
part of, 'a program or activity that does receive Federal
financial assistance tha discrimination in the admini

- stration of the former Alia& 'infect the Latter.

4 .N
.
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. The fa)ction doctrine is as applicable to Title IX of the
Educe on Amendments of 1972 as it is to Title VI al the .

CivilRights Act of 1964e As indicated previously, his-
torically intercollegiath athletics have been described as
an integral part. of general undergraduate education. In .

our view, .revenue producing Intercollegiate athletics are
so integral to the general' undergraduate education prograM
of an institution of higher education that sex discrimina-
tion in the administratign of a revenue producing athletic
activity would necessarily. infect the general undergraduate
education program of the institution.

Therefore, in our opinion, an Institution of higher education
which is xeceiving Federal financial assistance for its
general-undergraduate education program must complywith
thepzohibitions ag4Ost sex discrimination imposed by
Title IX in the administration of its revenue producing
intercollegiate athle4c activities regardless of whether
-those athletic activities are theMselves receiving Federal
financial assistance.

a 0.

The Secretary, in fUlfiClinq his obligation to assure that
institutions of higher education receiving Federal financial
assistance comply with. Title IX, is authorized to ppmulgate
regulations and policies defining what constitutes dieczimina-
tion prohibited by that-title. In our opinion, the provisions
of the current litle IX regulations and the Department's,
policies that deal specifically with athletics, including
revenue producing-intercollegiate athletics, are consistent
with the statute anie are &proper exercise of the Secretary'sdiscretion. The text of the regulations, 45 C.F.R. 86.41,
is attached at Tab B.

It should also be noted that in our view the current Title
regitlations and policies allow flexibility in their applica-
tion to revenue producing intercollegiate athletics..

a


