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" 'Pitle IX of the 2 Education Amendments is the

otices, which include both a proposed policy interpretation

ﬁﬁlopic of these Department of Health, Educaﬁ@on, and Welfare (DHEW)
n

egarding intercollegiate athletic programs and a proposed amendnent
regarding federal regulation of school dress codes. The purpose of
the first action is to ensure that colleges .and universities .
understand their obligation to provide womem an equal opportunity to
‘achieve their full potential in athletic activities. The action
establishes a tyo-part approach (immediate and long range) to-
compliance and enforcement which is designed to take account of the
economic realities facing the nation's colleges. The purpose of the
second action is to take DHEW out of the business of examining the

, fules imposed by local school authorities on' the way students may

" dress or wear their -hair. A statement by the Secretary of HEW on the

prOposgd actions is also included. (DS)
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* ° oductions supplled by EDRS are the best that can be made
* ‘o from the original document. '
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‘v_\an =¥ % [ BASIS OF $EX, BE EXCLUDEDFROM PARTICIPATION . -y

IN, BE DENIED_THé\ggNEFITs OF, ‘OR BE SUBUEQ ED TOy

‘ ‘N . . i L \, ) * s ELL
§¥2 - DISCRIMINATION UNDER -ANY EDUCATION PROGRAM OR T
D R ACTIVITY RECEIVING FEDERAL FINANCIAL ASSISTANCE .3} . "7+

. : ‘ | ST _ - . E T : \.' - b . .
fHESE ACTIO’NS ARE IM_PORTANT\/IN.THEIR OWN RIGHT.'
BUT TAKEN TOGETHER THEY péMONStRATE SOMETH‘I NG’EVE‘N"-MORE T

/\r> : %;GylFICANT--THE‘COMMITMENT,PF fHISfﬁEPABTMENT T6.ENF6RCE -
THE LAWS AGAINST DISCRIMINATION IN WAYS .THAT' ARE EFFECTTVE,
*\. BUT_NOT EXCESSIVELY.JNTRUSIVEQ o f | . o
\ s P S S  .‘-;;_?_9 _
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FIRST, WE ARE PUBLISHING FOR PUBLIC COMM@NT AT
PROPOSED POLICY INTERPRETATION TO CLARIFY HOW TS}LE IX
_AND ITS REGULATIONS APFLY TO COLLEGE ATHLETIC PéoeRAMS.
" The PURPOSE OF THIS ACTION IS TO ENSURE
chLEGES AND UNIVQ&EITIES UNDERSTAND THELdﬁz;C%GATION
TO PROVIDE WOMEN AN EQUAL OPPORTUNITY TO ACHIEVE, THEIR

e

‘ o L - ‘*”; Y
SECOND, WE ARE TODAY ALSO- PUBLISHINQ FOR PUBLu:ﬁ
COMMENT AN AMENDMENT TO THE TITLE~IX REGULA ON_ THAT.

I.U

,: WOULD TAKE HEW OUT OF: THE BUSINESS OF«EXAmﬁuuNG‘THE»A
‘RULES IMPOSED BY LOCAL SCHOOEﬁAUTHpRITIES eu THE Way
:STUDENTS MAY DRESS’ OR WEAR THEIR HAIR. THE PURPOSE o

 OF.THIS ACTION IS TO KEEP THE FEDERAL GOVERNMENT our

. OF ISSUES TAAT MOST AMERICANS FEEL ARE HANDLED WKTH MORE

,.{Ocommon SENSE AT THETt?CAL LEyEL, '- S

Sy

IN DRAFTIQE?OUR PROPOSED POLICY INTERPRETATION
¥ TITLE IX ANDINTERCOLLEGIATE ATHLETICS, WE HAVE
TA;,, INTO ACCOUNT A NUMBgR OE*CIRcumszNces RELATING

. TO THE DEVELOPMENT AND OPERATION OF COLLEGE SPORTS FOR

\i'c: )“

MEN ‘AND WOMEN., THESE ‘?”AETS INCLUDE: ' ==\

l

ET
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, 0 HISTORICALLY, MOST COLLEGES AND
_ UNIVERSITIES HAVE EMPHgS 1ZED INTERCOLLEGIATE
- : 'Y‘HSPORTS FOR MEN. IN THE 1976 77 ACADEMIC YEAR
s S 4,448,028 Men (52 3% AND 4,065,282 womeN
~ (47,7%) ATTENDED THE NATION'S INSTITUTIONS
e OF HIGHER EDUCATION. . AT THE SAME TIME,
R _‘ 395,000 STUDENTS PARTICIPATED IN INTER-
1 - . COLLEGIATE ATHLETICS; OF THESE, 290,000
£ (74%) WeRE MEN, ;BUT ONLY 105,000 (267) weRe
I WOMEN, ({0\ THE AVERAGE, COLLEGES AND UNIVERSITIES
A S " PROVIDE APPROXIMATELY 10 SPORTS FOR MEN AND ONLY.
N B FoR WpMEN?) | -
| ‘ T - . ;LE“
0 WQMEN WHO PARTICIPATE IN INTERCOLLEGIANE
| ATHLETICS OFTEN DO NOT RECEIVE THEIR FAIR SHARE .
j , .~ OF ATHLETIC RESOURCES, SERVICES AND BENEFITS,
FOR EXAMPLE, DISPROPORTIONALLY MORE FINANCIAL
AID HAS GENERALLY 'BEEN MADE AVAILABLE FOR MALE

. 'ATHLETES THAN FOR FEMALE ATHLETES, .
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0 DESPITE THESE LIMITATIONS, THE NUMBER .. -
OF WOMEN PARTICIPATING IN ATHLETICS HAS
AT INCREASED SHARPLY, DURING THE PERIOD FROM
e 1971 To 1976, THE ENROLLMENT OF WOMEN IN /
| . THE NATION'S INSTITUTIONS OF HIGHER EDUCATION
ROSE FROM 3&742’000 10 5,201,000, AN INCREASE
- oF 39%. DURING THIS SAME PERIOD, THE NUMBER
- - on\womsn PARTICIPATING IN INTRAMURAL SPORTS IN-
' CREASED FROM 276,167 To 576,648, AN INCREASE
.‘._-OF MORE THAN 1004. [N INTERCOLLEGIATE SPORTS,
WOMEN'S PARTICIPATION INCREASED FROM 31, 852 T0
64’375 AGAIN AN INCREASE OF MORE THAN 100%,
THESE FIGURES DRAMATIZE TWO POINTS: THE GROWING @‘i
- 7 ' INTEREST-OF WOMEN IN ATHLETICS AND THE EFFORTS
v Co OE"COLLEGES AND UNIVERSITIES TO RESPOND TO |
' THAT INTEREST, '

. THE PROPOSED POLICY INTERPRETATION WE ARE ISSUING
- TODAY IS AIMED AT CLARIFYING, FOR THE COLLEGES AND
UNIVERSITIES THAT MUST COMPLY WITH TITLE IX WHAT THEY MUST

| DO WITH THEIR ATHLETIC P'ROGRAMS IN DRDER TO OBEY THE LAW.
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IN WRITING THIS INTERPRETATION, WE HAVE BEEN

. \ L
. GUIDED BY WHAT THE CONGRESS SAID--AND SOME IMPORTANT
THINGS THAT IT HAS REFUSED TO SAY,' '

' . - | \ '
- B IN 1974, AN ATTEMPT WAS MADE IN THE CONGRESS TO
: P : . | v
: ELIMINATE REVENUE-PRODUCING SPORTS FROM THE COVERAGE
oF TiTLE IX. THIS EFFORT FAILED.

Ny, v i
[3 .

AFTER PRESTDENT FORD ISSUED THE TITLE IX REGULATION
N 1975, SEVERAL AITEMPTS WERE MADE TO ELIMINATE OR
- CIRCUMSCRIBE ITS APPLICATION Td REVENUE-PRODUCING sponrs.
\ .‘\\f"'ALL THESE ATTEMPTS FAILED.
_ But In 1974, - THE CONGRESS DID PROVIDE 'SPECIFIC
¥ GUIDANCE FOR FUTURE SECRETARIES OF HEW WHO WOULD HAVE TO
i - ENFORCE THIS LAW., IT- STATED, IN THE EDUCATION AMENDMENTS
,OF THAT YEAR, THAT REGULATIONS IMPLEMENTING TiTLe IX
{SHOULD " INCLUDE WITH RESPECT TO INTERCOLLEGIATE ATHLETIC
ACTIVITIES REASONABLE PROVISIONS CONSIDERING THE
NATURE OF THE PARTICULAR SPORTS,” ‘

’ '
: ) .
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' - .
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THIS IS WHAT WE HAVE TRIED TO DO\IN THE PROPOSED
POLICY INTERPRETATION. THE INTERPRETATYON RECOGNIZES -
THAT INTERCOLLEGIATE FOOTBALL, IN PARTICUIMR, IS
UNIQUE AMONG SPORTS, AT SOME INSTITUTIONS, BECAUSE OF
THE SIZE OF ITS TEAMS, THE SUPPORT STAFFS AND FACILITIES

IT'REQUIRES, AND THE VOLUNE\EF*REVENUE‘IT GENERATES.

W

LN

THE DEPARTMENT'S PROPOSED POLICY INTERPRETAIION _
ESTABLISHES A TWO PART APPROACH TO COMPLIANCE AND
ENFORCEMENT, WHICH,JS DESIGNED TO TAKE ACébUNT OF THE

'y

ECONOMIC REA].,ITIES FACING OUR .NATION'S COLLEGES.
THE FIRST PART IS AIMED AT IMMEDRIATELY ELIMINATING
. - ¢

MISCRIMINATION IN UNIVERSITY ATHLETIC PROGRAMS, TRKING °

THESE PROGRAMS AS THEY ARE TODAY, It REQUIRES THAT

EXPENDITURES ON MEN'S AND’WOMEN'S ATHLETICS BE

"IN ATHLETICS. {HIS STANDARD OF "SUBSTANTIALLY EQUAL PER

CAPITA EXPENDITURES MUST BE MET UNLESS THE INSTITUTION
CAN DEMONSTRATE THAT THE DIFFERENCES ARE BASED ON NON"
DISCRIMINATORY FACTORS, SUCH AS- THE COSTS.OF. A PARTICULAR

* SPORT GFOR EXAMPLE, THE EQUIPMENT REQUIRED) OR THE SCOPE

L - . . V]

.

PROPORTIONAL TO THE NUMEER OF MEN AND WOMEN PARTICIPATING .

L]

-

|
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- OF COMPETITION (THAT IS, NATIONAL RATHER THAN REGTONAL

OR LOCA\) IQIS PRSPORTIONAL STANDARD ﬁsrLIES TO

 ATHLETIC SCHOLARSHIPS,&ECRUITMENT; AND OTHER READILY o

MEASURABLE FINANCIAL BENEFITS SUCH s EQUIPMENT AND

’SUPPLIES; TRAVEL, AND PUBLICITY.. FOR THOSE BENEFITS .

AND SERVICES THAT AR T READILY FINANCIALLY MEASURABLE=--
OPPORTUNITY TO COMPETE AND PRACTIC OPPORTUNITY TO
RE¢EINE COACHING AND ACADEMIC TUTO:g}GZ PROVISION OF
LOCKER ROOMS, MEDICAL SERVICES AND HOUSING FACILITIES-- él
COMPARABILITYlIS REQUIRED. - N |

PART TWO OF THE PROPOSED POLICY IS DESIGNED TO

ELIMINATE OVER A REASONABLE PERIOD OF TIME, THE DISCR§;INATORY

EFFECTS OF THE HISTORIC EMPHASIS ON MEN S SPORTS; AND TO
FACILITATE THE CONTINUED GROWTH OF WOMEN S ATHLETICS

“IT REQUIRES COLLEGES AND UNIVERSITIES TO TAKE SPECIFIC, s
iACTIVE STEPS TO PROVIDE ADDITIOFAL ATHLETIC OPPORTUNITIES

FOR WOMEN--OPPORTUNITIES THAT WILL FULLY ACCOMMODATE

,THE RISING INTERESTS OF WOMEN IN PARTICIPA{ING IN °

ATHLETICS. . R
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 AmonG THE PROCEDURES TO BE USED ARE INCREASING THE
_ NUMBER OF SPORTS OFFERED FOR WOMEN, AT THE INTRAMURAL ,

CLUB WND' INTERCOLLEGIATE 'LEVELS OF COMPETITION, AND
ENLARGING THE SCOPE OF COMPETITION,_ INSTITUTIONS OF
rHIGHER\EDUCATION WILL REMAIN FREE, HOWEVER, TO ACCOMMODATE |

" THE INGREASED ATHLETIC INTERESTS AND ABILITIES OF

WOMEN IN‘OTHER WAYS, ANp‘INyﬂﬁﬁ ENFORCEMENT EFFORTS,

WE WILL LOOK WITH FAVOR ON INNOO@TIVE APPROACHES.

onun sk

o T ’ . ' \‘\ . '. .
_ THis INTERPRETATION IS THE RESULT OF -‘MONTHS OF °
7 NORK AN§~C6NSIDERABLE CONSULTATION WITH WOMEN'S GROUPS,

' .
\HE HIGHER EDUCATION COMMUNITY,- AND COLLEGE ATHLETIC
" DEPARTMENTS, + Wémen’s Gihlitce Grovppor |

UL SO ' ' - .
' | I AM TODAY SEQPING A COPY OF THIS POLICY TO AN

_ EVEN LARGER GROUP OF UNIVERSITY PRESIDENTS, ATHLETIE
~ Assocafrloné AND WOMEN(SRORGANIZATIONS(/ WE SEEK THE
WIDEST POSSIBLE\COMMENT ON THIS PROPOSED INTERPRETATION . -
BECAUSE WOMEN'S ATHLETIC PROGRAMS ARE ONE' OF THE MOST
SIGNIFICANT AREAS OF DISCRIMINATION- IN. HIGHER EDUCATION,

\
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As OF LAST WEEK, WE HAD RECEIVED COMPLAINTS ALLEGING
SEX DISCRIMINATION IN THE ATHLETIC PROGRAMS OF 62
UNIVERSITIES: WITH THE BENEFIT OF COMMENTS WE
EXPECT TO RECEIVE FROM ALL INTERESTED INDIVIDUALS ;
AND GﬁOUPSQ I AM CONFIDENT WE WILL END UP WITH A
POLICY THAT IS BOTH PRACTICAL AND CONSISTENT WITH .

THE LAW.

-
.

. ONCE A FINAL INTERPRETATION IS ISSUED, WE INTEND
TO ENFORCE IT. . '

AT THE SAME THAT WE ARE TAKING THIS MAJOR STEP
IN THE AREA OF COLLEGIATE ATHLETICS, [ AM ALSO
.’knnouncgﬁe AN EFFORT TO REDUCE UNNECESSARY AND

l 4

INAPPROPRIATE FEDERAL INTRUSION IN ELEMENTARY AND -
SECONDARY SCHOOLS . I AM TODAY SENDING TO THE FEDERAL |
REGLSIER N\PROPOSAL TO DELETE ONE ITEM IN THE TITLE IX
" REGULATION--THE ITEM THAT DEALS WITH "RULES OF

" APPEARANCE” SET BY SCHOOL OFFICIALS, THIS PROVISION IN:
THE EXISTING TITLE IX REGULATION PROHIBITS SCHOOLS

FROM ADOPTING AND ENFORCING DISCRIMINATORY CODES' OF
 APPEARANCE, INCLUDING HAIR LENGTH AND DRESS CODES, FOR

BOYS AND GIRL? —~
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I BELIEVE DECISIONS REGARDING THE WAY STUDENTS
MAY DRESS OR WEAR THEIR HAIR ARE BEST MADE AT* THE LOCAL
LEVEL, AND NOT BY THE: FEDERAL GOVERNMENT, | AM,

THEREFORE,'PROPOSING THAT THE DEPARTMENT ELIMINATE
‘ 1

WE WILL REVIEW ALL WRITTEN COMMENTS ON THIS PRO-

) ,
POSAL AND MODIFY IT IF NECESSARY BEFORE SUBMISSION
To PRESIDENT CARTER AND BOTH HousEs oF CONGRESS,

THIS PROVISTON TO PREVENT SUCH INTRUSIONS,

!

: ”IN TAKING THESE TWO ACTIONS, THE DEPARTMENT.
HAS IMPROVED THE ENFORCEMENT OF TITLE [X. GOVERNMENT
MUST CONCENTRATE ITS RESOURCES ON MATTERS OF GREATEST
IMPORTANCE, [SSUES THAT PROFOUNDLY AFFECT THE WELL-
BEING AND PERSONAL DEVELOPMENT OF OUR YOUNG PEOPLE
DESERVE--AND REQUIRE--OUR ATTENTION, |

11
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ANYONE WHO DOUBTS THE IMPORTANCE OF EQUAL ATHLETIC
OPPORTUNITY FOR WOMEN NEED ONLY REMEMBER THOSE THINGS
THAT WE HAVE ALL HEARD THROUGHOUT OUR LIVES ABOUT
© PARTICIPATION IN SPORTS: THAT ATHLETICS TEACH BOTH
TEAMWORK AND LEADERSHIP; THAT ATHLETICS CREATE PRIDE
IN ACCOMPLISHMENT; THAT ATHLETICS TEACH SPORTSMANSHIP-=
HOW TO WIN AND HOW TO LOSE; THAT COMPETITIVE SPORTS
BUILD CHARACTER. o

DOES ANYONE THINK FOR A MOMENT THAT THOSE BENEFITS
APPLY ONLY - TO MEN? '

12
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_Welfare proposes to- revoke . a subparagraph of its Tltle X -

DEP ARTMENT CF- HEALTH, EDUCATIQN, AND(WELFARE .

n

NCNﬁISCRIMINATIG\I Q\I THE BASIS OF SEX IN EDUCATION
- PROGRAMS AND ACTIVITIES RECEIVING OR BENEFITING *
-FRQM ‘FEDERAL FINANCIAL ASSISTANCE

Offlce of the Secretar;\-‘ﬂ‘ o
I [45 CFR Part 86]& T
" X SR
14 t ' ,

oy

\‘. "
L3

Offlce of the Secretary, HEW
Notlce of Proposed Rule Maklng :

The Department of Health, Educatlon, and *

_Regulatlon Wthh lists codes ‘of personal appearance as

- an example of sex dlscrlmlnatlon 1n education over which.

the Department takes Jurlsdlctlon.

[AGENCY‘ :
ACTION
SUMMARY  ;
DATESf | ::
E"“:‘ -
. .

_February 20, 1979.

Dav1d S. Tatel, Dlrector -

Office for Civil Rights = |
- 330. Independence Avenue, S. W,
'_‘Washlngton,.D. C.‘20201'

\i;

Comments must be received on" or before

Send'your comménts to:

LA . 8

,4".‘.

FOR FURTHER INFORM.ATION CONTACT'

\ [N
L& T, : [N
i . -
: B S
L Lk
“i iy N e .
] o0 "
Y

Colleen O'Connor
202”245‘57Q0

' 'SUPPLEMENTARY INFORMATION: PO o



”‘Federally fundhd programs on the ba51s of , natlonal orlgln .

-

'subparagraph concernlng codes of appearance, the Depart—

The purpose of the proposed revocatlon is to remove.local

\

rules relatlng to personal appearance from Departmental : ﬂ_°

reV1ew under Tltle IX of the Educatlon Amendments of

1972 (20 U.Ss.C. 1681 et. séq ) .. The leglslatlve hlstory
@

of T1t1e IX glves no indication that the Congress 1ntended

4

the Executive ‘Branch to regu}ate 1n the area of persoﬁal
‘Pppearance.‘ Issues of sex discrzmlnatlon pertalnlng to
hair- length and other aspects of appearance are properly

resolved at the locaI level. Moreover, by dyletlng the

-

ment can more effectlvely use its resources for enforclng

 or race under TltTé VI of. the, C1v11 nghts Act of 1964 "

»appearance that dlscrlmlnate agalnst 1nd1V1duals 1n 'K / '

"other parts of the current regulatlon, thus fulfilllng

. 4 PN -
' more completely the 1ntent of the Cdngress in. enactlng Tltle :

\

IX:;

L3 -

!
o

'fThe deletlon of thls subparagraph is not 1ntended to '

kY / o

‘XJ

(42 U. s.cC. 2000d, et. seq ). R ' . N .

Al .

Cey e

Paragraph (b) of 45,CFﬁ 86.3;.currently readsjas'follows:-

- (b) Spec1fic prohlbltions. "Except as. provided
.. 1n this subpart, in provxdxng any ald, beneflt, -

.‘; \ . . l | " 14 : . . | . »’. ‘ ',‘ "ﬂ:

..“

alter the Department's authorlty to prohlb;t codes of : z/--'\f
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‘ - ) ) . L .
- : : N -

or service to‘a student, a fec::L‘piAé,nt shall not,

' on' the basis of sex: T S

a - . ..'- ‘ v . . 4 /..

. (1) Treat one person qifferently'frog/another ‘

. in determining whether such person satisfies any
-requirement %g»cbnditioﬁ for the provisiog of

L3

'such aid, benefit, or service;, :
) . .——‘ N IR . . ) S . - - . :‘ .-Al ./ )
S . . N (2) .Provide different aid, benefits, or
Yy .~ - services or provide aiﬁ,%benefits, or, services
R .0 . .7 in a different manner; ‘ e
‘ - a E ' : o " ’ ' ‘ ‘ . ‘ ) . . ‘ ‘ o0
o ‘ 4 L. - (3) Deny any person any ?uch aid, benpefit, -
S _ o or service; ‘ o ‘ o :

- _ -1'(4) Subject'ény‘person to separate or
» . different rules of behavior, sanctions, or

other treatment. ~ SR

(5) Discriminate'hgainst>an§AperSoﬁ'ih the
. application"of any rules. of appearance; -

S S '(6)‘Apply*anyArulé’conéerning'thé domicile |
- ® . . or residence of.a student" or applicanti'ingluding- ‘
~eligibility for in—state“fees_and‘tuig;oﬁ;' S

o KA N - (7) - Aid or perpetuate discrimination
e against any person by providing signficant.
U = S ~assistante to any agency, organization, or
B o person;which discriminates on the basis of sex
" L ‘ in providing any aid, benefit or service to
Students‘or‘employees; _ o
’ 5 . . . . . PP
. (8) Otherwise limit any person in the enjoy-
ment of .any:’right, privilegf; advantagé,Ler '

GY e \ .
P

‘<,>' RS »
' S Y

. - - - .
- : «

o < ," A ‘ J‘

The probosgd deletion oﬁ‘subpa#ag%aph-(b)(S) would,leayef

- .

- the remainder of‘the paragraph unchanged, efceptAfOr a

~ renumbering of subparagraphs (6{,,(7), and (8).

A o o Any'regﬁlaﬁibhAadbpted under Titlé/}i of the Education
;A Amendments of 1972 hust‘be‘ppprovedA-y'the President.

-

»
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Under the requlrements of the General Educatlon Pro-
B v1sions Act, any 'regulation. adopﬁfd under Title Ix
K | must also be submitted to the speaker of the House

e '._,of Representatlves and the Presxdent of- the Senate be-

LR
L

Y )
“ulanes

“ 'f\i_ﬁ‘ fore betomlng effectlve._”
R EE e - .
| | The deletion of 45 CFR 86.31(b) (5) ‘is proposed under '

".\\\ " the authority“of Seetion 901, 905' Education Amendment§ 
" of 1972-‘Pub.‘1u 92- 318, 86 Stat. 373-’374- 20 U.S.C. o
- 11681, 1682 ,as_amended by Pub. L. 193-568, 88 Stat.
ST ,'.v1855, ;ec. 344, Education Amendments.of_1974, ‘Pub. L.
{\93-380, 88 Stat. 484, and Sec. 440b of the'Genéral Educaj
 tion Provision Act, 20 U.S.C. 1232i. |
o .‘4 . ) § h o w ” . s
. " 4 ’ .
ST : Accordlngly, the Department of Health, Educatlon and
i o .'”‘Welfare proposes to ‘amend 45 CFR 86 31(b) by deletlng

’paragraph (5) and re-numberlng paragraphs (6), 7)), and

L l(8)-\_a_S (5_)_: (6) ’ and- ('7) resl?eqt_lvely. _ @‘ S -
| o s e | |
| ' DATED: December 6, 1978 co - ,
" |
o
' | ¥

' Secretary of Health, Education,

" and Weifare
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DEPARIHEVT OF HEALTH, EDUCATION AND WEL?ARE -
: Office for Civrl Rights ‘ M

ottice of the Secretary - - .

TI?LE IX OF 'TEE EDUCATION AMENDMENTS OF 1972
S A Proposed Policy Intarpretation.

intorcollogiate athletics. It is being nublisbed in

1
proposod :orm tor public comment.

-

" In dovoloping this poiicy intorpretation. a broad range
| of altornativos and viows were considered. For example,
\f sogz urged adoption of policies requirinq immediate

equality of oqunditures on men's and women s-gports’

:-f * *  based-on antollment. Otgors urged that rechpts

o »i""gonorotod,by“rovonue-producinq sports be‘exempt :ron A

~

n‘ Tit;e\ Ix. I L Y o S : \ . .. | ‘ ‘ o . ‘

Tho proposed Policy Interpretation attempts to accommo-
date many of tho6§;~oorns exprossed, consLStent with the
*'t Department s obligations under the law passed by the
Conqress. The policy bases compliance on: Part*cipation
\ :}tQSi not enrollment, ‘but requires that procedyres be
ostablishod eo increase oogortunities for women to parti-

cipato in competitive athletics. The -policy alsoe pases--

& .

1?

~ . . .

- PP .o « g - — Ve, e  meE e L4 . . e e em s

-suﬁoEcrr‘/ritlo'IXTand'Intorcolleqiate,Athlgtics‘J; “P 3 |
~.§gg£_§n The :ollowing proposed Policy Intorpretation_
'apolies the provisions of Title IX ot the Education - .
L{ "Amondnouts ot 1972 and its implomentinq regulation to ; ‘ .
Sk

W “\
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H

compliance on a calculation that includes all

revenue, regardless of sourcs, but :eoognizes :hat ‘

. co:tain sports that pooduoo fevenue, such as toot-.

ball and baskothall, may cequize E?nater expenditures

‘w;thout hovan a diso:iminatoty otfoot. The Policy

Inte:p:etaoioo recognizes tho higho: costs of spocts

involving lacge teanms, large coaching stazfs}-oipen- N

‘ sive, equipment and zaoillties, and additional costs ‘of

tzavel, :eotuiting. pub}ioity, and qgo like, assooia:ed
with naoional competition. ': . | '

_'\.,

. LTy '
The Department is seeking public comment on this approach

as well as on all other aspects of -the prbposed Preambll

and Polioy Intorptetation. In particulaz. : 2 -
» .

. N : .
1. Is the descripeion of tho cu:rout status

and developmcnt of Looorcollegiate ath=- -
'let;os for men and women accurate? What

-

other factors ohoold be considered? .

. T 2. 'Is*the proposed two otaqe‘abptoaoh to
compliance ptactioal’ Should it bé
modiﬁied? Are there othec app:oaohes
that should be oonszdered?
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“

4.

_4 atory basis? If. 'so,‘.how 'should such funds

- Is the g:éuping of financially measurable

Is the équ§L ;vg:aqe;p;flcapiﬁa,standard )
based on paéticipation.raébs practical?
Are thece alternatives or moditicaﬁi&ns-
that should be considered? |

. : T i y
Is there a basis far treaﬁihg part of the

. expenses of a’particular revenue producing

' spott»diﬂfetentli because the sport produces

income used by the university for non-ath-
letic operating expenses on a non-discrimin-
. &
be identified and treated?

.

benefits into thrae categories ﬁ:i:%ical?‘

‘Are there alternatives that should be con="
"sideced? Specifical;y+'should'recruiting-
~ expenses be considered together with all

X othe: £inancially measu:able benetits’

Are éng factors used to juseify dit!erehcas
15 Qqual avetag; per capita expenditures for
£inancially measurable benefits and oppo:.uni-
ties faiz’ Are there otber factors that

should be considered?
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- 7. 1Is :ha comparability standa:d fa: benefita
. - and oppo:tunitiea that aza not finan- ,* 7
e , cially maasu:able fair and realistxc’ ' ‘;A o
‘ Should otha: factors contzol;ing compara-'

B B 4f bxlity be includad? Should ‘the éonpa:a- .

¥

e o bility”atanda:d be :evised’ Is ‘there a |
L © . different séandazd that ahould ba conaide:ed? /_;

| | IR N
’ ? T mo :
8. . Is the proposal for inc:easind the. ‘opportun=

n

Aty to: woman to pa::icipata in compa:itiva
b athlatics apo:opriata and aftactiva? Are
. ‘ f|' there otha: p:ocadu:es that should be con-
Ce '7‘ o sidered? .Is there a more effacgive way to
4 ;,‘4r | ensure that the interests and'abilitiea of ¢
| "both men and Qoaen are equally accommodated?
- i To tha‘extent éommants':alate to the financialiimpact of | ‘
o . the p:oposad Policy Interp:atation or any alternatives
'auggasted. please supply decailed supporting financial
‘information and worksheets. Also, plaasa supé!y legal

analysas to suppo:t alta:natima suggestions and approaches.
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f Comments should é? supmitted in writing by Eeb:uary 10,
1979 to: - - o
p; | | f A
, ‘ Director ‘ L h ,
s . o "0ffice for tlv}l Rights
g. §$ Department of Eealth. Education and Welﬂare -
330 Independe:;e\Avenue, 5. W. -
_ ) Washington, D.C. 20201
“: All commont: will be fully considered in the prepa;ation of
; | ' " a ﬂinal Preamble and Policy Interpretation.
|
J
et u
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! ' *  PREAMBLZ S .
. | ‘ v ~ N\ v
\\ . . Section 901(a) of Title IX of t51 Education Amendments,
. ~ ‘ -

v L of 1972 provides: v"

A TN e person in.the United States shallf

: ’ ' on the basis of sex, be excluded from ,
<L : " pacticipation in, denied the benefits

o & of, or be sub}cciig.to discrimination

’ ' under.any-educatfon Program or activity

ceceiving Ppderal financial assistancs....®

Section 844 of t?e Education Amendments of 1374 further

. provides:

. | 4
The Secretary (of HEW) shall prepare and
- publish...proposed requlations implement-
ing the provisions of Title IX of the
Education Amendments of 1972 telating to
the prohibition of sex discrimination in
Paderally assisted education prodrams
which shall include with respect to inter~
C collegiate athletic activities reasopable
o - ' ptovisions considering the nature of the
4 ! ) particular spvorts.” (Emphasis a .
. . . P 4 .

4

13541 3 Sectlon 844 was passed by Congress ittér the Confarence

Committeg deleted an amendment adoptcd an the floor of
the Senate that.woul& havé~expmpted revenue p:oducing
athletics from the dbplication of Title IX. 1/
- ‘The :egulatioﬁ issued by the Department pursuant to
g;iron May 27, 197s,

'

Title IX was signed by President P
_~and- submitted to the Congress pursuant to Section

- 431(dJ(1) of the General Zducation Provisions Act .

L/ See Cong. Rec. S.8483 (daily ed. May 20, 1974).

| | 22
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Soconda:y Bducation on a resolution disa?proving the

' :oqulation. 2/ The Congress di 7 not disapprove the

)
-~
=

Boa:inqs booo*ﬁild in the Houge Sub-~Committee on Post- ,

/9

- requlation within 45 days and Vit therefore became effec-
'tivo on July 21,-1975. .Subsegquently, hearings were held

in the Senate Sub~Committee on Education on a bill to ex-

clude revenues produced by csctain spopts to the extent

'they are usda}to Pay the cost of thosa sports. 3/ The

Committee, however, took no further action on this bill. L-

The regulation roqui:es that lgcipients who operate or
sponsor intersabolastic, into:oollegiate, club or int:anural
athletics, provide equal athletic opportunities for members
of both sexes. (45 CPR § 86.41(c)] In determining whether
an institution is p:oviding equal opportunity in intercolle-
giate athletics, the regqgulation :equires the Department to )

consider, among othecs, the following fagtors:

" (1) 1c er the selection of sports and levels
R ompetition cffectively accommodate the
intorests and abilities of membe:s of both
soxes,

(i1} the provision of equipment and supplies;

(14i) scheduling of games,f’and ’p:actice time;

[V

2/ The Hearings were held on H. Con. Res. 310 disapprov~
ing the entire Title IX Requlation, and H. Con. Res.
311, disapproving the :egulation s provision on inter=
oolleqiate acnletics.

3/ The. Hearings were held on September 16 and 18, 1975
on §$.2106 co-sponsored by SQnators Tower, Bartlett
and Hruska.

- 23
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;(Lz) ‘travel and per diem allowance; 2

176 opportunity to receive coaching and -
Xcadcmic tutifinq, .

(9&) assignmont and compensation cf coachos
and tutors; (I -

(vii) provision of locker rooms, practien and

conpotitivo tacil;tics.

(viii) p:ovision of medical and: training £acilitics
and secrvices; -

(ix) provision of housinq and dining
tacilitins and services; and

7/

(x) - public it:y. ’ /

(45 CPR § 86.41(c)1 . \

-~
1

The regulation states that teélpiants will not Be in
violation of Title IX if they provide unequal-iggtogate‘

expenditures for members of each sex or ﬁnequal e;pcndl-

tures for male and female teaﬁs. However, it authcrizes'
the Depa:tment to consider tﬁe adequacy'gi thc funds

provided for teams for one sex in assessing equality of

oppo:tunity. (45 CPR § 86.41(c)]

- .,.'
The regulation spec%ﬂically :aquiros equal op ortun Yy in
scholarship assistance: “([T]o thc extent that a recipient

avards athletic scholarships or grants-in-aid, it must pro-

- vide reasonable obpo:tunities for such awards for members

of each sex ;y propoction to the number of students of
each sex participating in interscholastic or interﬁolle-
glate athlegics.® (45 CFR § 86.37(c)] The regulation also
provides that "A reciplent ... shall not discriminate on

‘the basis of sex in the recruitment...of students."” -

" {45 CPR § 86.23] | "

-8= 24 W
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Pinally, the :bgula:iod';stablished-é tﬁgee year
C ~ transition period tb give iastitutions timeé to comply.
DRV [45:'6211 § 86.41 (d)] That transition period expired
. .. on July'2l, 1978.
By November 1978, the Department had received 93
‘-cémplaints alleging that more ;han Gz_iastitutions
of higher educaiion were not proyiding equal athle-
tic opportunities for womcn;, This policy interpre~
4. tation is designed to provide a framework wichin
which thdsg complaints can be resolved, andvﬁb pro-
vide institutions of higher education with additional
i ‘guidance 6hv£he|§eQuirements of the law :el;;ing o

inte:colleqlate athletic programs. 4/

N

Wit

4/ This Policy Interpretation supecsedes all earlier
, Departmental positions on the same subject. Speci-
i , fically, on issues difpectly addressed in this Policy.
) Interpretation, it/supe:sedes the "Sports Memorandunm®
(Memorandum to Chief State School Qfficers, from
Dizector, Q ce for vil Rights, September 19375).
. This Policy Interpretation will be followed by
» additional interpretations relating to coaches .
- ) salaries, contact sports, and other issues that may
A relate to intercollegiate athletics. . \

y _ ) . J
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This Policy theerpretation alsc applies -to club and

‘;irﬂ | int:ang*}l Spocts whece approptia:a and p:acticable.-

In particular it applios with respect to the compara-

bility of benefits,. segvices, and facllitics.

. | InAd:attiaq this Policy Incnrp:otatidn, the Departaent
has taken accoun: of the tollovinq ci:cumstancos concern- o

&
\S)_ ing the dcvclopncnt and opecration of intercollegiate !

]

spo:ts for mon:and women:

N l. Bisto:icall};fmost colleges and univer-
ot . g sitie’s h&yt e&pbasizéd inteccollegiate’
ro _ .sﬁo:ts for men. Partially as a conse-~

Quence of this.‘pa:ticipation ‘ratas of

\ T women in intercollegiate sports are far ’
; below those of men. In the 1976-77 7
o .q,m‘ 4 | acadenic year 4,448,028 men’ (523'3‘.) and -

4,065,232 women (47.7%) attended the
.  bation's institutions of highé: education. 5/

-

5/ Racial, Bthnic and Sex Enrollment Data from

Institutions oFf Higher Pducatlion rall 1378,
Office for Civil Ri ghts, 4. 3. Department ot

Health, Education and Welfare, (1978) at 221.

-
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; At:ﬁhq s§md‘€ime, 395;000fs£g30nt3 parti- .
lciﬁated lnfinﬁe:collegiggo ;ihloticsi of
' t&gge,tZSh,ooo E7Q§);wéré;mén,‘bﬁt 6nly
- 165,090.(265)-we:§;wom;gﬂ"§/ ‘The historic
emphasis §n men's intc:collegiatevathlgtic-
pio?:ané has_also\contzibutéd %9 efigtinq
diﬁfareucea in ;;e number qznspotts‘and
scope 6£‘éoq§§€ibion offered men and women.
On th¢ a§orag¢,'éqligg&s'ind univer;ities
'p:ovidé apb:oximhteiéﬂlc spérts for men and
on{yniizﬂtc: women. 7/ , | B

. . -
D} ' . : e’ . ~

2.;:;rﬁbse women who_pgrtieipite‘in-intercdllq-

':giaﬁe‘athietic; often do not rebgive;thei; 

: £#£: sha:é_ot éthleﬁi;':éséﬁgcesq se:%icgs |

'_a§¢ bena:ihsu Pof examplQ, dispropo:éioh;f

. ally more ft@anciél éid'hagfseénlmade :

| ;QVa;lasle for male athletes :hanﬁtér-femAIe
ch;e:es. Héfesently, in institutions that

s/

- Associamdon (NJCaa)y. B .
Lo s o . . ‘_. 1 .
7 Median for . the.722 NCAA memifffy institutions duyring the

- da€a from the National Collegiate Athletics Assoc

Thiﬁe tiqurgs‘are'ébp:oximétions based cﬁ liﬂzted dacav _
from the_Associatian'£or,Intercollegiate\Athlecics‘fo:‘ ‘
Women (AIAW) which in turn were based on pa:ticiﬁez;gn

tion
(NCAA), the National Association of Intercollegiake Ath-
letics (NAIA), and the National Junior College Athletic

1976-77 academic year, based on limited data from the
NCAA. A typical pattern of offerings might be: for .
men ~- football, basketball, baseball, wrestling; golf,

',tennis, swimming, indoor, outdoor; and%cross-count:y_
track; and for women -- baszrtbalk, volleyball, golZz,

tennis,'szjmminq and field fockey.

. ~11l~ o
SR S > 1 A
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< a:c membt:s of both NCAA and AIAW, tho
"avcrage annual scholazship budget is
539,000. ‘Male athletes :cceive $32 gao
f, or 82% ot this amount while £emale ath- o
/  latas :oceive oaly $7, 000, o: 17.9% of
the total. 8/ although women constitute
_,.*ZSt oﬁ ali thoso pa:ticipating in intet-i
| collegiata'athletics. Likewise. suhstan-'
| tial amounts bave been provided for the ;;t,“
:ecruitment o£ male athletas. but until
i 1977 tew, if any, tunds were made avaiiable
!ot :ecruitment of £emale athletes. _
‘Congressional testimony ondiitle Ix and. sub-
'sequent su:veys indicate’ that’ discrepancies‘
' also exist in the ratio ot coaches to athletes,
’ ?and in other benefits and oppo:tunities, such

as q&ality and amount cf equipment, access to

gfacilities and p:actice times, publicity, medi-

» cal and t:aining facilities, and housinq and
dining £acilities. 9/ |

4 o

i/ Pigures obtained from AIAW Structu:e Imulementation ,

Su:vaz Data Segaarz: 0ctober 97

9/ 12 Cong. Rec. 29791-95 (1975). (remarcks of Senatot

. Williams); Comments by Senator’ Bayh, Hearings on
S. 2106 Before the Subcomm. on Education of the
» Senate Comm. on Labor and. Publie Welfare, 94th
Conq.. lst Sess. 48 (1975); "Survey of Women's

- Athletic Di:ecters,' AIAW Wcrkshoo, (Jan. 1978)

ot}
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L
"3; Despite thﬁéé ;imita:ioda. ;haf&umbe:f
ofﬂrimilo:'pgrticipating,in éﬁhlgﬁics_ T
. hp§ 1ncr§as¢§ d:aﬁaticaxlyyﬁ'Dutinq'thef
e ° period from Pall 1971 to Pall 1977, the
o Xm0 ! T S e B '
| ‘enrollment of females in high school )
) " dacreased from approximately 7,600,000
~ﬁfw' - apg:pkihacely‘Tff§0.000}‘afdectease
o | Of over $A. 10/ During-the peciod from
L l970;=9-1978 ;hn‘numbgc‘og female parti- | (
. | cipants in organized high school sports .
. ®. ~ increased from 294,000'tp 2,083,000 == L
o - an increase of over 600%. 11/ | |
_&I ) ) . . . . . . P ”
. )
o ;
e | |
oty . b . . | . : .
: ——— . - - ,
! 10/ Digest of Bducation Statistics 1977-78,. National
’ '-/ enter for Education Statistics (L978), Table 40,
: . at 44. Data, by sex, are unavailable for the period
. from 1971 to 1977; consequently, these figures repre-
sent fifty percent of total enrollment for that period..
SIS .11 / Pigures obtainéd-troﬁ Nationai‘?éderatiou of S:at&-!igh e,
: School Associations (NPSHSA) data. This is the best = -
: ~comparison that could be: made based on available data. ‘
. ) -l3= .




“ﬁ';'ﬁl': '. ‘ o This q:owth hatqhgen :otlected on the campuses
| ot :h. nation s collcgas and ungvorsitios.
Duzlng the pericd trom 1971 to 1976, the 5
cn:ollmcnt of wonmen in the nation;s Lnstitu- \
- ' tions of biqher oducation rose Erom 3,742, 000
i to F 201,000,,, increase of 39%. e During

chia samo pe:icd, tho number oﬁ women pa:tici-'
;. pating in int:amural sports 1ncrea‘sed trom

) 276,167 to 576 338, aa inc:easo of mo:c than
g . 100&. In club spo:ta, the numbe: o! women

-

,' pa:ticipants inc:eaaed from 16, 386 to 25 541, |
f; , T or 56%. In. intc:collegiate sports, womeu s ;
- pa:ticipation inc:cased r:om 3; 852, to 64 375,
| o 1001. ;_/ !hese developmants :eflcct tht -
gqgwing inte:est of wom-n ip cbmpotitivq atn-
1at1cs, as well as tne effo:ts of colleqes

and unive:sities ko :cspond to those inte:ests.

: . . . Pl ‘ N t N ' -
. : N . .

\

12/ bpi est of Educaé/;n Statistics 1977-78, L
u—a%*xm—zamcs- T

(1978)p Tabl' 82' at 83.

L
.. e me e

13/ rhese tigures, which are’ not precisely : : o

g o e + comparable to those cited -at footnote 6, -
S : .were obtained from Sports and Recreational

' ‘ : Programs of the Nation's Universities an

B o . Colleges, N Report , t

L e » IncIugos figures only from the. 722 NCAA Lo

oo« T 0y membet institutions’ because compa:abla 1971 ° -
L S data was noc available frcm othe: associations. ‘

X Harc
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zqualizing oppo:tunity ﬂor men and womcn in

=~

athletica will not*cresult in identical men's

and women s athlctic programs. Intnrcollogiate

: athlttic progtans that p:cvidc equal oppo:tunitlcs

: tor both xes may otfar diﬁ:o:ent :ports, and have

diﬂ!nrc@e participatian rates. and varying competi-

—

tion'appo:tunities'ﬂo: men and for wcmen, becausq'

- theiz interests and abilitios may be dft:e:ent.

These dirfarencos will tcault in ditfo:ent men's

_ and women' s,ptograms :hat do not violate Tit;c Ix. .

At sevcral Lastitutions. intcrcollegiato football is ,
'unlque among sports. The size of.the teama. :ho» .

j  cxponsc of tﬂi opc:ation, and- the: :evenue p:cduhdd

h

' discinqu;ah football f:om other sgo::s, both men s
‘.and women ' s.. At otber institutions, basketball has
:qucial signiticance. Title IX :equires that 'an
' f,institution of higber education must comply with the |
prohibition againse sex discrimination imnosed by
' that title and its implementinq :egulations in the _'

.'administ:ation of any cevenue p:oducing intescolle-

giato athletic activity.‘ 14/ Boweve:. thc unique “
size and cost of fccﬁball p:ogtams have beea haken

Lnto ac*ount in developinq this policy inte:pretation.

R a\i_t‘\\> 14/ sge Anril 18, 1973, Ooinion ot General Counsel,

Depa:taenc of Health, E£ducation and WeIEa:e, P. l.,

_ attached he:eta as Appendix A. -

1

N\ T
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This policy intecpretation asrablisbes a qu sraqe-approach to

compliance and enfocceament:

| L L
. . = Part I is designed to eliminara”discrimination

-

‘ against men or woman currenrly parriciparing in

. | inrercollegiata programs.. It requires the
h immediaco elimination of discrepancies in
-average per capita expenditures for financialiy
f;naasurable benezirs and1bpporrunities uniass then
‘:°ﬁ - institution can demonstrare that the discrepancies
| ara based .on di:terences in rha’costs of particular

rsports (e.q., equipnent). rheir scope of compari-
_ tion (.., national, reqional oc local), or cthar

- non-discriminarory taccors.' Parr T also réquires
(/ comparability virh respect ao rhose benefits and

"f‘ 'j‘ o 2}- '1arvices that arighot reagv/y financially measurable.
,‘: :.", " - . ‘ . . o ‘ o
;‘.I'éwfr.,‘,_"- ? - | o N | s . . \

’ : ». - Part II’is designed ro eliminate, over a reasonable |
‘p‘ - J' "period of rime, the discriminatory effects ct the
a N historic emphasis on. mea' s inrercollegiate sporrs, s

- and to facilirare rhe contlnued growth ot women's ‘- -_eQ
" ‘ i“ | - "athlerics.' It requires adoprion ot procedures -~

- ',fth‘ expansion of women s athieric programs t0 pro=-

. vide the nunbar of participarion opporrunities
‘needed ro accommodara rhe interasts and abiliries

‘of women. . _'j T ,f' R SRR
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Together, Parts I and II are designed to ensure thatiiator-
collegiate athioeio proqrama at colleges and universities
provide equal, opportunitios for both sexes. They a!r

B dosiqnod to ensure that womon s intoroolloqiaro athletic |

e programs rocoivo the rasourooa and commitments to wHich

I | rhoy ire onrirlad. Tnis wiil not necessarily result in

‘ \ idoutical men's and womaq s intorcollegiato athletic pro- |
/ graml. !inally. Parts I and II take accounr of the sizo

(_ o and cosn of foothall by measuring prosent compliance in.

; o r’fms of actual, rathar :han potential, participaoion |

rates; by rocoqnizing the fact ‘that the oosra of some

. ‘ t
‘ spozts are graater than others; and where . appropriate,

by. rakinq accounr of the scopo of competirion.
.
| In geveloping this Polioy Intorpreration, the Dapartmont |
,k‘:’boen sensitive to. the economic conditions of hiqhar
oducation. -The Depa:raent is aware that financial ,
e @ | "_ resources available for highor oduoation in goneral, and.
o for idtorcollaqiato sports in particular, are not un-‘
‘limited. The two stage approach was primarily adoptod
forhthesa roasons;' This approach ensures the proviszon
of oqual athletio opportunities while‘taking into accounr
‘the very: raal financial prdﬁlema facing f>ptitutions of
highor eduoarion.p Thus, while Part I may roquire imme- ,"
- diate incroasos in funds available for somo women s ath-
_iki R ‘f laric prograns, funds to comply with Part II an be deve-v -
1oped over 'a’ longer period of time. In both ¢ ses, tinan- )

cial rosouroos, to the ext ent naeded, can bo 2ade avail- -‘

37—
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eble through any one or mare of ‘the tollowing: the
developmenc of increased :eeou:cee from univezeity
budgats, ge:e :eceipts, student tees, donetione,
gifts, ete., or, the :edist:ibution of exietinq

ethletic :eeourcee.

~ One eddieionel p:inciple has. guided development of this’

Policy Inte:precacion:. the deai:e to allow tor meximum
institutionel flexibility end minimal ?ede:el int:ueion
into the operetion o! in:ercollegiate ethlecic p:oq:ens.1_
Por this reeson, the policy meesu:ee complience in ovetali
terms, end ellows tlexibilicy in the diet:ibucion of athie~
tic teeou:ces go individuel pe:ticipents of each sex. It
also p:esumes compliance with :espect to a group of finan=-
cially meesu:able benefits. it an- inetitueion can show ;om-
1uience with :eepecc to the g:oup as a whole. It provides

for signizicent institutionel £lexibility in the ‘development

of techniques foc accommodating the inte:eeta and abilities

of. ecudents. . e

."This Policy Inte:p:etation focusee on the provision of equal

echletic oppoftunity fo: women because, in most casee,»}

women's ethletic opportqni:ies have been limited. Bowevet,'

.Titie IX ptohibite discriminetion againet botn men and women.

Accordingly. thie Policy Inte:ptetation is equally epplicable

: whete zen's ethlecic opoo:tunities have been previouely

:
linited. - i

- . . } .
. ) .
R ' L ) e . e
.
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PROPOSED POLICY INTERPRETATION

\

A college or Aniversity intercollegiate athletic program
will be in cbmpli&nco with Title IX if:

I. It has eliminated discrimipation in £inaqclal

support andother benefits and opportunities

,\_/

Ii. ftt !oilows an 1n=titutiona1 policy that in= -
" cludes ptocpdures and standards for develop-
_ﬁhq an athletic program that provides

opportunities for men and women to acc

¢

in its existing athletic program; and

A

date their interests and abilities.

1

-t

I. .Bltminaiinqﬁbisctiminagion in Bxfstinqﬁ?roatams«

~

disc:iaination on thc basis of sex in its existing athletic
program, benefits and opportunities that are readily finan-v
cially measurable and those that are not will be examined

sopa:accly. An institution provides equal athletic opoo:tun-

itiqs in its cxistinq proq:am ig:

o dota:mine whether a college or unive:sity has eliminaé’!‘




A. Substantially equal Average per capita
/ funds ace allocated to pa:tt&ipatinq’

male and female athletes for:

»

' B l. ‘financial assistance lwardcd qn thc ‘basis
| of athletic ability; '
. 3. recruitment; and
"', 3. all other readily £inancially measurable
. benefits and oppc:tunitins; .

grovidcd hgvtvor, that dittcrenccl in avcrago

o pcr .capita oxponditu:us for such tinancially

Y ¥ P WS

‘ - ucasuzablc boqotits and oppo:tunitics will bc

e -
3

.. T considcrcd consistcnt with Title IX if th -
1nst1tution can dcmonst:akc that the di:tI;nd&cs

tesult from non-discriminatcry Eacto:s such as |

- wm beercer bam ' bed
-

the na&u:c or level of conpntiticn of a pa:ti-

"cula:‘spott.
A .

B. Conparable henctits and opoortunities which are

- d B
'
L
‘. .
LS FOVE VS . feew-

. not readily £inancia11y moasurable, ace p:ovﬂdcd

for pa:ticipating male and £nnalc aehlotes.

 A. vfinanciallz Hoasu:able Benefits and4éaooruﬁﬁieiés

Equality of benctits and cppo:tunitios tor men and womon in nany

EEIRT-S GRS Y

aspoetaTot a :ecipinnt'a intctcollcqiato athletic program can
best be measured in Einancial terms. Financially measu:able
;7/' , 'bcnczlt: and oppo:tunities cove:ed by the T‘ele Ix :egulat

{48 CFR s 86.41(¢)] include but arc noc limieed to:
-20-J b




oar wiidh

N ‘JL‘. [y

e ceBetmt. .

-
-

1. ' financial assistance awarded on the basis

of athletic ability; L]

2. recruitment of athletes;

J. provision and maintenance of equipment
| and supplies) “
4. living and travel expenses related to
compatitive ovonts;.and

s. publicity.

In as;cgsing wvhether' an 1nstitu£ionls present intnrcélld-
giate athletic program complies with ri;f. IX, the Depart-
ment will initi‘lly determine whcthor the. institution's
avo:aqe pcr capita .xponditu:os for male and female

athlotes on Einancially moaau:ablo benotita and oppo:tuni-"

’ ties are subctantially equal. Avoraqo per capita expcndi-'

cu:us will be calculated by dividing total cxpcndituros
on inancially measufablc benefits for each sex by tho _
total numbe: of parcicipatinq athletes of edch sex.

All tunds spcnt on bcnotits or oppo:tunitios for athletes;

-c: cach scx, rcqa:dless ot sourco (gate redgipts, student

fees, earnarked donations, booster club tunds,‘etc.), will
be considecred in computing the .total expenditures for atu-'
letes of thae sex. Punds that'a:e generated by athletic

events but allocated to non-athletic. activitiis (e.g.,

| qcnotal institutional opc:ating expenses, llb:aries)

will not bo ;ncludod.

ca- 4




»
N v An lnstitu:lon may measure the number of participants {n
| : into:collcgllto athletics by any non-dlscriminatory '\
| _‘ mothod. Pozr example, Lnsti:ucions can uso certified eli-
o ,gibility lists developed in acco:danco with NCAA or A;AW

standards that are non-dlscrimlnatoqy.

Iniovalultlné per capicg expenditures for financially }
measurable benefits and opportuhltioh, the Department :
will examine expenditures for athletic financial assis-
‘tance and zecruitment 1ndlvidhally and will examine arl
N other flnancially fieasurable 1toms -~ equipment and -~
o .. supplies, travel and per diom. publicity, etc. -- as 2
o~ _ qroup. If the average per catha expenditures for parti-
) cipating nales and !emalos are substantially cqual for

¢ the group of all other financially mcasurnbla itens,

"~ 'o-v'!

i thd institution wlllAbo presumedwto be in compliance as

f - to each of the'separate items that_cbnseltuéc the group.

e Y

i - e - e oo
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i

. Ig ag)ragivpo: capita expenditures are not substan-

tially equal, the Department will examine tho.roacons
advanced by the institution as justification téf the

differences. Variations.in avcglqi per capita expen-
ditures may be caused by diftercnccs in costs, levels
of competition, and other non-discéiminacory factors.

Some of the reasons that the Department may accop: for
variations !zom tho equal average per capita standacd

are set out below..
‘ #

1. Pinancial Assistance

Greater per capita cxp:nditurcs tor athletic financial ’

assistance in cithc: men's oc womcn'q programs will be.

consistent with Titlolrx if they result . from non~dis-

‘gfiminatocy circumstances or dccisions.f Por example,

an athletic director may dcéiﬁe not to award the-usual
numbc:'of scholarships in a particular year because’
he/she believes that some sbould bo-dctertcd until a

later year !or pu:posos of proq:am-development. This

‘ programmatic dc“ion conce:ning the building

team ocC toeal-p:ogtam which may cesult in
diztczont/;xpcndituros that do not violate ritle IX."
Also, the necessacy extza cost o£ tui:ian for some
out-or-stato athletos of either sox may cause .

qrq;tor average per capita oxpenditutea that ace
L ]

323;* 39_

not disc:iminato:y.
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l. Roc:uiéing ‘ : ‘

Similacly, greater per capita expenditures .for :;cruit-

ing ia either men's or women's pcograms will be corisis-
tent with Title Ix if they result from non-discrimina-

tory p:oq:matic decisions. !'o’cxuplc, where the
cucrent area of. 1nt¢:colloqiatc compotitlon is regional
cather than national Jess oxpcnaivc regional recruitment
may cug;cncly be appropriate. Likewise, greater competi-
tion for a particular athlete may make it necessary for ~
an institution to aﬁproach that athlete more often, thczcby”
increasing the cost of :ac:uitmcnt foifathletcs of that sex.
Although idintical tcczuitmcnt mcthodg oz.tcchniqucs are
not :equi:ed,‘:hc level-of ctto:t and mothoda used to

:cctuit must be based on non-discriminatory c:itc:ta.

1

L n.

3. Other Pinancially Mnisutablf Benefits and

Opvortunities

In the case ot other readily financially ncasu:able bene-

. fi;p and oppo:.unitics, per capita oxpenditu:cs for men

and women may differ sizmply because o: 1ntrinsic sexX-ney-

tral dit'ozcnces in the particula: men's and women's

- spocts sponso:ed by the :ocipicnt." Variations in average

 9¢: capita expenditu:es are non-discriminatory if they

rnsult from: R

"_-24'-40
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a.

b.

-

.
A .- ‘

Difzerences controlled by the nature of che
sport, such as vazlat-ons in tne cost of .
quipnent and supnlies- and/or

Diffe:ences :esulting from the scope of competz-
tion (e.q., local, :egional or national), -such

as cost o£~travel :o discant logN:ions for,compe-

‘tition, lLving expenses while ‘in™hose locations,

| mo:e extensive publicxty, o: the cost of other .

acti%ities that may vary in accordance thh.the

requfwemencs of local, :egional or "national

' competi“ion\

Differences in per capita erpenditures that resﬁlﬁ‘in‘discrim-.-

*ination cannot be,excused by different rules of men s and

women'sfacniecicnassociationa.' The Title Ix regu'acion speci-'

fically states: 5 "T .

»

»

The obligacion to comply is not obviated or
alleviated by any rule ar tegulation of
any...athletic or other league, or assocxa-
tiOn.... [45 CFR § 86. S(c)I

41
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'73 Bene!its and Ooportuni&ies That Are. Vot

Bquelity of opportunity in aspects of an- intercollegiate

athletic program that canmot readily be measured in \
tinancial terms will be determined by assessing whether

the program orfers comparable benerits and opportunities

rfor men- and women. .Such non—ﬂinancially measurahle bene- '/

£its and opportunities covered by the Title Ix regulation
[45 CER 586 41(c)] include. but are not - limited €0 '

\

Y

3 1."opportunity to cdmpete amd praCticef'-“lj -
T2y _."opportunity ko receive coachina and
. academic tutoring, | | |
'."3.3iprovision of locker rooms, practice and
B competitive facilities-l L E—
- 4,5;provision of medical and triiging services

S r

rand facilities, and s ‘; ‘ ': ‘\\\/..%;_ ;Q

i 5. provision of housimg and dining services C

/ and Eacilities.

1. opportunity to Compete and Practice .

o

,Comparability of opportunity to compete and practice will
ﬂbe determined by examining the instit ution s scheduling

of games ‘and practice times. Opportumities yiil be_comf~"



N ) Te : E -
o
. !
B d’ ' | _' "a. (n\cisicns regarding scheduling are based on
""-flf L o non-Qisctininatory c:its:ia, .d
o ,g. '.»b.' ?acilities p:cvided for gamas and practice
| * ale made available at hdmes that ateﬂconven—
Ao _d»f‘)l. o lent for participants of each sex, and . &
Jf’. _ | e : - | ! RO
R . Ce VGame scbadules ar! a:ranqed so that each _
1¥d: ?' N sex haa an. equal cppo:tunity to cé};ete j"
fﬁ: f' ’ ba:c:e~an audience.. A7I.,- S
Ef;;ﬂ;éiﬂ' .:> .1"c2;-JOQEOt§ﬁnlﬁY tédRéc?ive-CQachﬁnq and 5¢=§é“f?‘T“?°f1“2',~'
‘é  31. | , | T ] AR }-. .. B i -
?? ’ jThe Department will p:esume Ehat comparable oppcttunity to
‘ ':eceive coachinq exists whe:e the ratio ot full- time coaches.
"(o: theit equivalent) to. particiﬁ%ting athletes is substan-7 “.
. . tially equal for males and ﬁemales. Disc:epancies An the
- -é.-‘ ' ratio will be accepted if they are the :esult of non—dis-h.
' 3 o c:iminatory £acto:s :equired by the nature of a pazticular d;

-spc:t. Title Ix doas not :equi;e that pa:ticula: men's S -

and women's teams have an equal number of coaches.v,rf'

tutctinq se:&}ces are provided, tutots must be made avail-

¥ o.l

able to student athletes on 'the basis of non-discrimxnato:y‘

/\%' crite:ia.




¥ .3, Pacilities’ . S

,-fal tlemcntg’to be conside:ed in dete:mininq ccmpatability-
', of tacilities include: : o

RG]

ER Accnss to those facilities'by student
athldtas. and

— Suitability to the spo:ts to be played R E&;f
. \(\‘-9Ql stz‘, sauty’ maintenance, spec- e

tato: and media capacity).l;

N

‘3"

L
A )

cOmpa:ahle £acilitie= can be ottered by p:oviding separatei
‘jcompatable tacilities o: shatinq thelsame facilities. c

?or exanple, it an institution bas spacious well-equipped

- R . .
.-~¢X‘.L.-l;<-—_.l-.wp-:-"—-b--.o- W etes ot . ..
» . -0t : L ’ Lo .
- )

facilities fo: fien but not for womcn. it has. one of two |
Coo | choicgg. It may expand the women's tacilities to a. compa:a- : .$é>_
e "ble standatd or may meet its obligation to ptovide compaxa-, i |
‘ ble tacilities by makinq the same facilities available to
'ijt'_vi‘ .bcth men and women at different é&ﬂﬁf on 1n equitable basis.

' - 7Y latte: could be accomplished eithec by zotating the use
s 'ot the entire facility—o: by alte:nating use Q5 the previausly
'seéa:ate men s and women s tacilities. The,:ggulation,dpes_

;_‘-not tequi:e idhntical facilitias. _ o '

. =28+ "




age s

' *w;‘bﬂ

ﬂ;%;; Provision of Medical and'Training Services and

‘;'inq in'a pa:ticular spo:t. But the policies must pro-

o wrebem e el ., L

N -~
©r emewremanes s pTe vl e
v

1

~ Pacilities .
ocioitnies

[N

L Is an institution supplies doctors, t:ainers, physical o

.therapists, ot othe: health and ‘training. petsonnel,and

Eacilities to athletes, they nust be made ‘available on
[

»fa non-disc:iminato:y basis.‘ Por example. the pattern‘
.“ of. injuties and thus the cost of insu:ance may vaty
14£:om sport to sport. An institution may ofﬂe: diffe:ent

."'5athletic insu:ance policies tailored to inju:ies occur=

-

vide similar benefits fot similaz inju:ies.

5. Provision of Bousing and Dini_g_Services and
Pacilities . |

.

. Eousinq and dining se:vices and facilities p:ovided to o
'\athletes need not be identical, out must be comparable.

'qAn institution may provide a separate do:mitoty fo:

ma%e athletes but not for Eemale athletes so long as -

"the:e are no additional services or benefits that’

‘ accrue to :esidents of the s arate dormitory.” Eowecet,

‘difterences in housing, dining, and related services )

and :acilities will be. accepted it they a:e made avail-

.”iable on ‘a non—disc:iminatory basis.



K II, Eouallg Accommodatina the Inte:ests and Abi‘ities

e . .
~ C . .rj_..-

of Womch o ] L

- . .

m i and wvomen . pa:ticipants or ansequal number &f men's and
womon 'S sports. Raehaz, ic requizes ‘that the interests and
abilities of men' and ‘women .be equally accommodated. EE :
-:ecent.ygazs} there ha:-boen'a sigoi!icaot growth in the
athletic interests and abilities of women.

‘ 5; |

'Ah ihstitution chac sotisfieciPa:t-I.of‘this'Policy Incec-

[ PN

pretation-will be coﬂ!idefﬁﬁ in compliance with Title IX
lf in addicion ic follows an insticutional poficy thac

PRI ¥

ensures thac the inte:ests and abilitigs of women are

PP TP

effectively accommodated in its incercollegiato program.

.:T.. : Specirically, such a policy must include o:ocedures and

T =

R

scandazds. )

L Y2

-3

-Kb_ To encourage an inc:ease in the»number of
| women pa:cicipants at the club, int:amu:al

e : l' and intozcollegiate level;

B. 7o incroése‘the number of WOmen's‘sports at

the club,ninttochal'and inte;collegiate-level;h

i - _‘ﬁh To publicize on’ campus and at Eeedec schools
athlecic oppo:tunities foz women ac che.

institution, and

N . - .
S ..
S - . . 46
. . . Al

The Title Ix rogulation does not requice an equal number of



D. To clevate the scope dl\yomen s inte:tcllegiate

_conpotition (e. g..*f:om loca;'to state, state

7 ) Lo regionalg iFd ffom teqianal tc national).
1 ‘. | o /' } \
B  an institution that dﬁes not choose to have the above
' p:ocedu:es nay., nevertheless. be satistyinq the athletic
ints:q;ts and abilities of its £emale students. Such .

4. j PR

3
an institution should be able to demonst:ate that it f : f;y‘.;

.o is. doing so, for example. ‘ I N I N

;QA.’;By shéwing'thtt'lhe club, int;agutal, and’iqtt:- ¥
{"_tollegiate sports'cu:rentiy offe:ed.accommtdaté .
the inte:ests and abiiities of women. by p:oviding
| ‘oopo:tunities ccmpa:able to those of men at all
~_ b'l ‘ j: . levels (i.e., int:amural, club and intarcolle-

giate); -

i e B. BY showing that’there is at the institution

a pattatn of incteased pa:ticipation by

B

' Aﬂ o . wcmen in athletic activities at all levels- or

‘ i A Q. By showing that the institution's overall °

o - | ;'.' athletic program at all levels reflects tte

;o ) . ) growth in the athietic interests and abilities
of women evidenced in :egicnal or area inter- :

/ . . ,scholastic prog:ams.<

* 4 731-
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" AUTHORITY: Section 901(a) of the Sducation Amendments of 1372,
20 U.S.C. 1681 et seq. | L '

“ .~ saction 90l(a) - |
Cal " No person in the United States shall, on the basis .
g of sex, be excluded from participation in, be denied
A i - - the benefits of, or he subjected to discrimination
. under any education program de activity receiving
!\ 'Federal financial aésistance.... ° IR

'fSec:ién 844 ct}thiiBdh#aﬁion.Amendmohts of 1974,Pub;'

Lo 93-330 /
Title VIII, (Aug. 21, 1974):88 Stac. 612.

Section 844

The Secretary sha prepare -and: publish, not late
'than~30~daYs'a£ter,theidate'of enactment of this .
Act, proposed regqulations implementing the provi -
ions of Title IX of the Education Amendments of ( !
1972 relating to the prohibition of sex discrimija- ' -
tion in federally assisted education programs wh ch
shall include with. respect to intercollegiate athle-
tic activities ceasonable provisions. considering
nature of particular sports. = - N :

Regulation issued under Title IX of‘thg Education Ameﬁa"entsv'

Ca e el o b per sreete o oe m .

-s}w:-o.\; i . L . . . [ X ;
L ! o of 1972, 45 C.P.R. §§ 86.23(a),f86.37(c), and 86.41.
- ’ t ‘ . . o . :

. - , S

-Section 86.23(a) R 5’ L

(a) Nondiscriminatory'recruitment. A recipient
-tc.wbich‘this-subpa:: applies shall not discrimi~
‘Date on the basis of sex in the recruitment gnd - )
. admission of students. A regipient may be -
PO ‘required to undertake additiomal recruitmsnz}. . '
~ - ' efforts for one sex ag remedial action pursaant
4 AR - to § 86.3(a), and may choose to undectake Such,
sl - - efforts as affirmative action pursuant ko’ .

L Ty L

§ 86.3(b)

]
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Section 86.37(c)

Section 86.41

la )" Gerieral. No pe'rso'n. ‘st
. Sex, be excluded from part

“ient, and no

'bodilyncoqtact._

/

(c)‘ A;hletic'séhol$rships.' (1) To the extent

‘wthat,a‘;ecipient awvards athletic scholarships
OF grants-in-aid, it must Provide reasonable
- opportunities for such awards for members of

sach sex in propoction to the number of sty-
dents of each sex participating in interscho~

laaticjo: inter:ollegiat§‘athlqtics.

(2) '80§h:ato athletic scholarships or_brants-
in-2id for members of each sex may be 'provided
43 part of separate athletic .teanms for members

~of each sex to the extent consistent with this

Paragraph and § 86.41 of this part.

» On the basis of

tion in, be denied A

the benefits of, be treated Lferently from O

an [ persom or otherwise D& discriminated = -

agains ny interscholastic, intercollegiate,
' ural athletics offered Dy recip~-

cipient shall provide any such
tely on such basis. ' '

athletics sepa

Yeams. WNotwithstanding the require-~.
‘ dragraph (a) of this section, a recip=-
lent may- operate or sponsor separate teams- for

~ members of each sex where Selection for such-

teams is based upon competitive skill or the

activity involved is a contact sport. However,

vhere 4 recipient operates Or Sponsors. a team . - ¢
in a particular sport for members of one sex

- bt operates or Sponsors no such team for mem-

bers of the other sex, and athletic opportuni- -
ties for members of that sex have previously . ..

. been limited, members of the excluded sex must
be allowed to try-out for the :eam‘otre:ed‘un-

less the sport involved is a contact sport.
Por the purposes of this pact, corntact sports

. include boxing, wrestling, tugby, ice hockey,

football, basketball and other sports the
purpose or major activity of which involves

-

. =33~

49
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(¢) Equal Opportunity. A recipient which operates

Or Sponsars interscholastic, intercollegiate’, club
or intramural athletics shall provide equal athle- :
tic opportunity for members of both sexes. In deter—
mining whether equal opportunities are available the '
Dizector will consider, among other factors:

METY

(1)
(111)

(iv)
(v)

(éi;’
i

(viid)
‘.ci;).

¥ (x)

Unequal éég:eghté expéndith:es £3r ﬁd&he:s qf,qach-sé;’o:
for male and female teams if .a recipien
operates or sponsors separate teams will not consitute nonco:

unequal expenditures

‘Whether the selectionvof_;po:gs'and'

levels of competitidn effectively
accommodate the interests and abili-
ties of members of both sexes:

" The provision o!.equipment_and

supplies;

‘Schedﬁling of games and practice
time; = - A

&:avel'and_per d;eﬁiJllo;&nge:,

Oppoctuni&y.tb':éceive'coaching
and academic tutoring; =

~ Assignment and compensation of ;
.coaches and tutors; . - :

‘Provision of locker rooms, prac-
. tice and“competitive‘:Qsilit;qs;

Provision of medical an -g:aihing

. facilities and services;

- Provision of Housing and‘dininq, 

facilities and services;

r‘ Publicity.

)

pliance with this section, but the Director may consider

failure to provide necessary funds for teams for ond sex in

assessing equality o:toppOttuniFy for members of each sex.

a3~ .

90
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. (d)" Adjustment period. A recipient which operates or

sSponscors interscho astie, in;e:callegiate, club or o

shall comply fully with this Section as expeditiously

a4s possible bhut in R0 event later than one year from

the effective date of this fegulation., A recipient

. i .which operates or sponsors intg:scho;astic, intezcol

LR . gliate, club or intramural athletics at the secondary . .

' » oL  post-secondacy school . level shall comply fully with
 this section as expeditiously as possible but in no

event -later than three years from the effective date
of this fegulation. : : .

: %993355953 ‘This Policy 'intecrpretatfon applies to-any public or

. ,. g Ny . ' ."'- - . . . .. . - " 'i. .

- private institution,‘pg:Sbn'o:\pthqr,entity,that.ope:ate; an - ‘
.ducatidn‘l P‘°9”-’N}>ﬂ:iﬂ.ty Uhii!ii Ivig's Qt’b‘nefits from' ‘ ‘l‘

£inancial assistance authorized or ex nder a law admini-

stéred by the qua;ﬁdent, ‘This cbvdr&ge includes educational
institutions whose stﬁdents‘pazticipate Ln‘HEW_tunded or guaran-
f S teed student loan or assistance programs. For fu:therfintqrmation-

: »1339 definition of "recipient® in Section 86.2 of the Titlellx

regulation., - .
| | Y
. . . -
i DATED: December §, 1373- | - e
bo- : ‘ - ; '
: ‘ - David S. Tatel

irector, Otfice for ivil Rights
Departaent of Bealth, Education -
and Welfare ' . SN

3

DATED: December 6, 1978

Joseoh A, Califano, Jr. :
Secretary, Department of Fealts
Edncationjand Welface

51
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SUBJECT: Applicability of Title IX of

Conclusion

§A§pendix A

CEPARTMENT OF MEALTH, ZDUCATION, ANO WELFARE
THE QFFICE OF THE SCCRETARY
WASHINGTON, D.C. 20201 ,

APR 137

MEMORANDOM Sy SR
—_— . R G .
T0 . : The Secret;Ly : RPN v

i :

F. Pﬁter.Libaigé (‘\\Lk‘.ﬁ

, . the Education Amend-
. ments of 1972 to Revenue Procducing Intefcollegiase
 Athletics e e, EE

Issue

I ' . . . . . |
Yoy, have asked our opinion' as to whether an iastitution

'"of“ﬁigherxeducation which is receiving Fedsral financial

assistance must comply with tie prohibiticn against sex
discrimiaa:ion‘imposed_by Title IX of the =Zducatioen Arend-
hents of 1972 and the resgulatiochs Promulgated theresunder

" (45 C.F.R. Part 86) in the administration of iess ravenue
?rcduciag intercollegiats athlatzic activities,

{ - . - .

‘Title IX of the Education Amendments of 1972 (20 U.§.C.

1681 et seq.) prohibits sex diseriminatien in any "education
3rogram or activity”" receiving Federal financial assistance.
I2 our opinion, a revenue prdduciaq,iate:collegiate“athle:ic
Prograg is (a) an education ProgTam or activity within the

‘meaning of Title IX, and (b) an integral par:t of the general

undergraduate education Srogram of an institutisn of higher

educafion. Accordingly, in our cpinion, an institution of -

hicher education mus mly with. the prohidision against
sex’discrimination ﬁg;:::Z by that title and its implementing
regulations in the administration of any revenue producing
intercollegiate athlatic activity if either the athletic
activity or the general education 2rogram of whicH. the
athlesic activity is a pars is receiving Federal Financial-"

~assistance. . | - .

Y
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Discussion

Segtion 901l(a) of Title IX of the Zducation Amendments’ of
llows: . o : ' o

: : S s
""No persof in the United States shall, on the basis
Of sex, -be excluded from part%éigation ia, be deniagd
the bengdits of, or be Subjecfed to discrimina=ion
" under any\education program or activity receiving
Federalkf ancial assistance....” ’

!he:é is no reference anywhere in Title IX to ravenue sro=-

cucing athlatics, and the term "educatidn program or activiity" -
g : g :

is not defined. There is, however, some indication that

- Congress intended that term 20 have an expansive meaning.

Sectioh 90l(a) of Title IX provides a series of exempticns .
frcm' the general prohibition. Apong them are exemfitions

‘Zor the 3oy Scouts, the Girl Scouts, 2 social fraternities

and sororities. We assume.that absent the exemptions, eaca
of these groups of organizations would be subjecz £o tiae
orohibition against sex discrimination as an acducation

 Program op activity. In_our view a deinition of "aduca=.an

progranm {
and sora
including

activity” that encompasses social fzaternitias
ies alsoc encompasses intercollegiate athlatics,

sevenue prcdnciig athletics as well,

~

The limited legislative history focr Title IX “ends £o 'suppors
2 broad view of what is an education preeram or acti i:y{f
but 'is laess clear with respect to whetler ataletics, and

- Particularly raveaue preducing intercollegiate athletics,

e iﬁcluded in the term. In the only comments cf any
length on. che subject, ‘Senator 3ayh, tae Senate’ sponscr
of Title IX, stated: o
What we are trying to do i1s provide agqual access
for women and men students. to the aducaticnal
BProcess and the extracurricular activisiesg in.a
school, whers there is not a unigue facst such
as football invelved. We are not reguiring
that intercollegiate iootball,be.desegreqa:ed<

7 v - , f ‘

f.
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- ‘ nor Shat the men's locker fSem be_ddsggrsgaued;._ L e,
S : " Cong. Rec. S 13554 (daily ed. August . 1971). L/ .
. Héﬁev@:,'any nmﬁigdi:y‘as t0 whether revaeguas: educing inter- b
ey collegiate athletics are an &ducation progzan” ® actlvity

T , under Title IX was eliminated in 1974 by the .enagtment
L "~ of section 844 of the Zducation Amendmants of 1974. “The
. -language of that section and iss history make it clear
- that it is Congress’' iatent that revedus producing inter- AN
collegiate athletics ‘be .included iz gbe term. - : '

. On May 20, 1974 .Senator Jonn Tower of Texas introduced an
< anendment to Title IX exemptildg revenue producing athletics.
L stated: ) : T - -
. : : v )
B . (Tlhis section [§901 of Title ix)‘shall not 'apoly
: : to an intercolleqiate'ath;étic\activitY-to the S
‘axtant such activity does or may provide gross : :
N ' - rseeipts or donations to the institusion necessary .
N - o support that activiey. Cong. Rec. S 8488 (daily A
: S e ed. May 20, 1974). oo ' A '

4

The amendment was adopted on the £loor of the.Senate by
voice vote. The Confersnce Committee on the Zducation
- Amendments of 1974 deleted Senator, Tower's amendrent. T
Iastead the Confarence acdopted what was to bBecome section
S '844'§;“the 1974 Anendments, commonly referrsd to 4s the .| .-
e ~«  "Javits amendment." It provides as follows: . .
n f ' ©  The Secretary [of HEW] shall prepars aad- _
o ‘ Publish...prgpssed ré@ulations,implementinﬁ‘ X
" -+ the provisiolls o2 Titla IX of the EZducation | -
> : ~Amendments 6f 1972 relatine %o the prohibition CRRN
o : of sex discrimination in Federally assistad . -
education programs which ‘shall iaclude with  jw ..
- Zespect to iatercollegiate atalatic activitids ¥ ¢
reasonable nrovisions consicerinc cthe RATULe 4 ., -
Q% _the oparticular soorts. (om: ' R

R A . “ by Q‘. .
RN SREEUNEE R

A/ Cthex commencs in the debates Eefer,finiyasyrnq,-tad vt :
S3e Dossible need to maintain separate physical education !
facilitiag, 1789 (caily ad., Feb. ¥5,-1972), 924 Cong.,
2d Sess., commen=s of Sen. 3ayh; and S 2747 (daily ed.,

- Feb. 28, 1872), 924 Cong., 24 Sess., comments of Sen. 3ava.

5¢ o

®
. ¥
o BT e
e
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"Athletig Association, the private association that ragulates
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. ~ ' R b4
In our judgment, Congress has made it clear, by rejecting an

- axemption from Titla IX for ravenue producing athletics . and

adopting section 844, which requires the promulgation of
Title IX regulations that include reasqnable Provisions
cenceraing intercollegiate atalatic activities, that revenue
producing intercollegiate athletics are an "eduéatien

program or activity” within the meaning of Title IX. 2/ An
institution of higher education must, therefore, comply withy -
the prohibition against sex discrimination imposed by Titla
IX in the administration of any revenue produciang intaer-
collegiata athletic activity if the activity is receiviag
Federal Zinancial assistance, directly or indirectly. ‘ ,

3

.There are some revenue producing intercocllegiate athletic

activities that clearly receive direct Federal financial .
assistarnce. Funds provided under Title VII of the Higher

that are used, in part, for revenue pré

hE Education Act, for example, may be used&ta build facilities’ .

ucing athletics.

. While it is clear that assistance of this kind which directly-

supports an intercollegiatée athletic program would subject .
tle program to the requirsments of Title IX and the implement-"
iag regulations, such diraszt assigtance is not common.
Othexr kinds of assistance that bea¥ a less direct ralationship
to revenue.producing intexzcollegiate athletics, particularly
student iﬁganqgal'assistance, are more common. o -

It s well established that general student ®inancial assistancs,
such as guaranteed student locans and grants, provided by ‘
the Federal government to assist a student in paying the cost

-"Qf attendin® an institution qf higher aducation is Federal

£inancial assistance to the ingtitution. Bob Jones Universitv
v. Johnson, 396 F. Supp. 597 (D.S.C, 1974), aZ2'C sub rom., . °

- Bob Jones Universitv v. Roudebush, §29 F. 24 314 (4En Ci:.-lSiSX;.

Historically, intarcolleglaca athlatics have been desczised
as an integral. part of general undergraduate education. For
example, tHe 1976=77 Manual of the National Collegiate -

o

-

.

2/ The aistaory of éong:a§s§onal ﬁEtion“bn.cther-groposals’
=z . . 3 . D S v R . .
for amending Title IX with Zespect +o intercollegiate

aﬂhle@ibs and. ¢n prdposals for ‘Congressicnal disapproval |

' dﬂ“the‘sepqrtmedth'regula:icns implementing that Titia -

tend "to further suppor: this conclusiom, A 3zief summazry . .
of thag himtory is attached at Tab A. = w .
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much of the nation's inﬁ!rcbllegiaté"aéhl-tici,'ccngéias the :

zollowiaq.stAtamcnt of fundamantal policxiy

-~

f\\

The competitive athletic programs of the collages

ars designed to be a vital part of the educational
" System. A basic purpose of this Association is to

maintain intercollegiate athlatics as

an integral

part’ of the educational program and the-athlete ,

as ‘an integral part of the 3tudent: body, and, by so
doing, retain a clear line of demarcation between
college athletics and professicnal sports. Manual, at S.

In our view; thérefore, student financial assistance is
Federal financial assistance to the revenue producing’
athletic Programs of the stydent's institution of higher

'~f’

»

The incius?on'of :avenue-phoducing~idﬁercolléqiate athlatics

within the

education programs and activities r geiving

federal financial agsistance is pot “he only Msis on which
dn institution of higher educatién is requis¥d to comply

with Tie :
It is well sat:lad, with respect to.the pro

it the administration of sucH Drograms. -~

. hibition/against .
discrimiration on the bhasis of races, religidh, coldr or -

national origia imposad by Title of the
of 1364, that Federal financial aswistance
provided to any p:gg;am-or_ac:ivity which i
administered in avigﬁcziminatory manner. or

-discriminatory en¥ironment." Bsazd of Bubl

-/ QL _Tavlor County,- Flarida v.;Fxnch, 414 F,
.‘..—_W———-—"—-.+—> ‘.-.—‘—J’_

Cir. 19638).
Unde:/‘ihijs' infection, do'ct:’fﬁte_“,{'l ?;. Federal gz

- to.comply with Title VI in tHe. admindstrat:

‘that does not receive Féderal” financial ass
activity is so closely related to, and such

Civil Rights Act
may not be .
S either -
"infected by a

i¢ Insxitution -
1068, 1073 (5ta
. [ 3
g

-

antee is required

on of an activity -

istance if that:* |
-an integral

part of, ‘a program or activity that does receive Federal

financial assistance thag discrimination in

the admini- -

-, . 3tzation of the former wduld infect the latter. «
.,.' - - . r ) 4":‘".‘ : l 2 - '
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~o '&b "_ '..; 3 -,. .
“The‘ggiactz n doctrine is as applicable to Title IX of the

Education Amendments of 1972 as it is to Title VI of tha .

CivilSRights Act of 1964. As indicated previously, his-
torically intercollagiath athletics have been described as

- .an integral part.of genaral undergraduate education. In
~ our view, revenue producing lntercolleqiate athletics are
80 integral to the general undergraduate education program

of an institution of higher education that sex discrimina-
tion in tha administratiqn of a ravenue producing athletic
activity would necessarily: iafact the general undergraduate
ecucation program of the institution. . ‘_~..§ ’

Therafore, in our opinion, an institution of higher education

‘which,is.recaivinq,?ede:al financial assistancs for its

general -undergraduats education Program must comply -with

. the prohibitions agagnst sex discrimination imposed by .

Title IX in the administration of its revenue producing - ,
intercollegiate athletic activities regardless of whather =

-thosa athletic activities are themselvas'receiving Federa;

financial assistance. | . Lo

The Sec:eta:?l-idvfﬁlfﬁﬂlinq his obligationpto‘asqu:e that
institutions of higher education receiving Federal financial
assistance comply with Title IX, is authorized to promulgate

requlations and policies defining what conistitutes digerimina-

tion proaibited by that title. In our opinion, the provisions
-0f the current .Ti¥le IX regqulationg and the Department's,

Policias that deal specifically with athletics, iacludiag .
revenue producing-intercollegiate athletics, Are consistent .

~with the statute and are a proper exercise of the Secretarzy's

discretion. The t=ext of Tha regqulations, 45 C.F.R. 86.41,
is attached at Tab B. T ‘ ' P

It should also be noted that in our view the currant ritle‘IX‘~.

regulations and policias allew flexibility in theixr applica-

v
v



